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ALLOTMENT  OF  THE  JUSTICES 

OF  TBM 

SUPREME  COURT  OF  THE  UNITED  STATES. 


FIRST  OIBO  U  IT. 

Comprising  Maine,  Massachusetts,  New  Hampshire,  and  Rhode  Island. 

Justice  HORACE  GRAY,  of  Massachusetts.   Appointed  Deoember  20, 1881.  by  Presi- 
dent Arthur. 

SECOND  CIRCUIT. 

Comprising  Connecticut,  New  York,  and  Vermont. 

Justice  BUFTJ8  W.  PECKHAM,  of  New  York.  Appointed  December  9, 1895,  by  Flee* 
Ident  Cleveland. 

THIRD  CIRCUIT. 

Comprising  Delaware,  New  Jersey,  and  Pennsylvania. 

Justice  OEOBOB  SH1RAS,  Jb.,  of  Pennsylvania.  Appointed  July  26, 1892,  by  Presi- 
dent Harrison. 

FOURTH  CIRCUIT. 

Comprising  Maryland,  North  Carolina,  South  Carolina,  Virginia,  and  West  Virginia. 

Chief  Justice  MELVILLE  W.  FULLER,  of  Illinois.    Appointed  July  20,  1888.  by 
President  Cleveland. 

FIFTH  CIRCUIT. 

Comprising  Alabama,  Florida,  Georgia,  Louisiana,  Mississippi,  and  Texas. 

Justice  EDWARD  D.  WHITE,  of  Louisiana.   Appointed  February  19.  1894,  by  Pres- 
ident Cleveland. 

SIXTH  CIRCUIT. 

Comprising  Kentucky,  Michigan,  Ohio,  and  Tennessee. 

Justicb  JOHN  M.  HARLAN,  of  Kentucky.  Appointed  November  29, 1877,  by  Presi- 
dent Hayes. 

SEVENTH  CIRCUIT. 

Comprising  Illinois,  Indiana,  and  Wisconsin. 

Justice  HENRY  BILLINGS  BROWN,  of  Michigan.   Appointed  December  29.  1890. 
by  President  Harrison. 

EIGHTH  CIRCUIT. 

Comprising  Arkansas,  Colorado,  Iowa,  Kansas,  Minnesota,  Missouri,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wyoming. 

Justice  DAVID  J.  BREWER,  of  Kansas.   Appointed  Deoember  18, 1889,  by  President 
Harrison. 

HTNTH  CIRCUIT. 

Comprising  California,  Idaho,  Montana,  Nevada,  Oregon,  and  Washington. 

Justicb  JOSEPH  MoKENNA,  of  California.  Appointed  January  21. 1898,  by  President 
McKinley. 
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WASHBURN  ft  MOEN  MANUFACTUR- 
ING COMPANY,  Petitioner, 

v. 

RELIANCE  MARINE  INSURANCE  COM- 
PANY (LIMITED). 

Mm  in*  insurance— constructive  Iota — actual 
total  loss  of  part — right  to  abandon — re- 
fusal to  accept  abandonment — insurer's 
forwarding  of  goods— effect  of  state  dec*- 


X.   A  rider  on  the  margin  of  s  policy  of  marine 
tasurance  stating :    "Free  of  particular  arer- 
sge,  but  liable  for  absolute  total  loea  of  a 
part  If  amounting  to  5  per  cent." — la  to  part 
■sterts  with  a  memorandum  by  which  goods 
are  "warranted  by  the  assured  free  from 
average  nnleaa  general.''  «Bd  qualifies  the 
memorandum  so  that.  Instead  of  limiting  the 
liability  to  an  actual  total  loss,  It  permits 
recovery  for  an  actual  total  loss  of  a  part. 
S.   The  construction  of  a  policy  of  marine  in- 
surance, depending  on  questions  of  genei 
commercial  law,  is  a  matter  on  which  courts 
of  the  United  States  are  at  liberty  to  ex 
das  their  own  Judgment,  and  are  not  bound 
to  accept  the  decisions  of  the  courts  of  the 
state  In  which  the  contract  was  mad*. 
B.   The  general  rule  that  a  damage  exceeding 
BO  per  cent  Justifies  abandonment  and  recov- 
ery on  a  marine  policy  aa  for  a  constructlTS 
total  loss  does  not  apply  to  memorandum  ar- 
ticles In  respect  of  which  the  exception  of 
partlcnlar  average  excludes  a  constructive 
total  loss,  though  a  rider  extends  the  Insur- 
ance to  an  actual  total  loss  of  a  part. 
A   The  Jury  cannot  be  permitted  to  pass  on 
the  question  of  actual  total  loss  on  a  marine 
policy,  when  a  large  part  of  the  goods  reach 
their  destination  to  specie,  and  a  substan- 
tial part  of  them  are  wholly  uninjured. 
8.  A  consignee  who  refuses  to  accept  unin- 
jured goods,  and  unjustifiably  endeavors  to 
them  to  the  Insurer,  who  refuses  to 
:  the  abandonment,  cannot  hold  the  to- 
llable for  any  loss  sustained  by  the 
1  sals  of  the  goods, 
a  An  Insurer  which  has  stipulated  in  the 
•alley  that  Its  acts  In  recovering,  saving,  and 

ti  &  a— 1  i 


preserving  the  property  In  ease  of 
shall  not  be  considered  an  acceptance  of 
abandonment  cannot  be  deemed  to  accept  aa 
attempted  abandonment  of  the  gooda  by  car- 
rying them  from  a  place  where  there  is  no 
agent  of  the  assured,  no  adequate  means  of 
protection,  sad  no  market,  to  the  port  of  des- 
tination where  there  are  excellent  facilities 
for  protecting  and  h«~iii^s;  them,  easy  access 
to  the  bead  agency  of  the  assured,  and  a 


[No.  «.] 


Argued  March  IS,  16,  1899. 

•er  IS,  1900. 


Decided  Onto- 


0 


N  WRIT  OF  CERTIORARI  to  the  Unit- 
_  ed  States  Circuit  Court  of  Appeals  for 
the  First  Circuit  to  review  a  decision  affirm- 
ing a  decree  of  the  Circuit  Court  in  an  ac- 
tion at  law  brought  on  a  policy  of  marine  in- 
surance in  a  state  court  and  thence  removed 
into  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts.  Affirmed. 

See  same  case  below,  60  U.  8.  App.  231, 
82  Fed.  Rep.  298,  27  C.  C  A.  134. 

Statement  by  Mr.  Chief  Justice  Falls*!  a 
■This  was  an  action  at  law  brought  in  the* 
superior  court  of  Massachusetts  for  the 
county  of  Suffolk,  and  thence  removed  into 
the  circuit  court  of  the  United  States  for  the 
district  of  Massachusetts,  by  the  Washburn 
ft  Moen  Manufacturing  Company  against  the 
Reliance  Marine  Insurance  Company  (Lim- 
ited) of  London,  England,  on  a  policy  of 
marine  insurance  taken  out,  March  IS,  1893, 
in  the  sum  of  $48300,  on  a  cargo  of  wire 
shipped  from  Boston  to  Velaaco  Texas,  on 
the  schooner  Benjamin  Hale,  John  Hall, 


The  memorandum  clause  of  the  policy  ran 
thus:  "Memorandum.  It  is  also  agreed 
that  bar,  bundle,  rod,  hoop,  and  sheet  iron, 
wire  of  all  kinds,  tin  plates,  steel,  madder, 
sumac,  wickerware,  and  willow  (manufact- 
ured or  otherwise),  salt,  grain  of  all  kinds. 
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tobacco,  Indian  meal,  fruit*  (whether  pre- 
served or  otherwise),  cheese,  dry  fish,  hay, 
vegetables  and  roots,  rags,  hempen  Tarn, 
bags,  cotton  bagging,  and  other  articles  used 
for  bags  or  bagging,  pleasure  carriages, 
household  furniture,  skins  and  hides,  music- 
al instruments,  looking-glasses,  and  all  other 
articles  that  are  perishable  in  their  own  na- 
ture, are  warranted  by  the  assured  free  from 
average,  unless  general;  hemp,  tobacco 
stems,  matting,  and  cassia,  except  in  boxes, 
free  from  average  under  20  per  cent  unless 
general;  and  sugar,  flax,  flaxseed,  and  bread 
are  warranted  by  the  assured  free  from  aver- 
age under  7  per  cent  unless  general;  and 
coffee  in  bags  or  bulk,  pepper  in  bags  or 
bulk,  and  rice,  free  from  average  under  10 
per  cent  unless  general." 

And  on  the  margin  the  following  was 
stamped  or  written:  "Free  of  particular 
average,  but  liable  for  absolute  total  loss  of 
a  part  if  amounting  to  five  ( 6  % )  per  cent." 

It  was  also  provided:  "And  in  case  of  any 
loss  or  misfortune,  it  shall  be  lawful  and 
necessary  to  and  for  the  assured,  their  fac- 
to tors,  servants,  and  assigns,  to  sue,  labor,  and 
'travel  for,  in,* and  about  the  defense,  safe- 
guard, and  recovery  of  the  said  goods  and 
merchandise,  or  any  part  thereof,  without 
prejudice  to  this  insurance;  nor  shall  the 
acts  of  the  insured  or  insurers  in  recovering, 
saving,  and  preserving  the  property  insured, 
in  case  of  disaster,  be  considered  a  waiver 
or  an  acceptance  of  an  abandonment;  to  the 
charges  whereof  the  said  assurers  will  con- 
tribute according  to  the  rate  and  quantity  of 
the  sum  herein  insured." 

The  Benjamin  Hale  sailed  for  Velasco, 
March  31,  1803,  and  on  April  15  ran  ashore 
on  Bahama  Banks,  but,  after  throwing  over- 
board 200  reels  of  barbed  wire,  floated  and 
proceeded.  On  the  night  of  April  19  the 
schooner  again  ran  ashore,  on  Bird  Key, 
near  Dry  Tortugas,  and  largely  filled  with 
water.  Wreckers  came  on  board  April  21. 
The  master  went  to  Key  West,  and  from 
thence  telegraphed  the  Washburn  &  Moen 
Company,  April  24,  that  the  vessel  was 
ashore,  and  he  thought  the  loss  was  total. 
April  24,  25,  or  26  the  agent  of  that  company 
told  the  agent  of  the  insurance  company,  in 
Boston,  "what  he  knew  in  regard  to 
the  troubles,  and  said  that  he  wished 
to  abandon  the  cargo  to  the  underwriters." 
April  29  a  written  notice  of  abandonment 
was  given,  which  the  insurance  company  ex-, 
plicitly  declined  to  accept.  The  master  re- 
turned at  once  with  further  assistance, 
reaching  the  wreck  the  morning  of  April  25, 
and  the  vessel  was  floated  April  29,  and  fin- 
nally  taken  to  Key  West,  arriving  May  4. 
The  captain  testified  that  "from  the  time  the 
vessel  went  ashore  until  she  came  off  they 
were  taking  the  cargo  out  as  they  could  so 
as  to  get  her  off.  .  .  .  Think  about  one 
half  of  cargo  was  discharged  on  the  reef,  of 
which  he  thinks  about  1,300  reels  were  dry." 
This  was  substantially  all  carried  to  Key 
West,  where  the  unloading  was  completed 
May  10. 

Captain  Hall  made  a  memorandum  at  Key 
West  as  to  the  condition  of  the  cargo  when 


landed  there.  From  this  it  appeared  that 
out  of  13,051  reels  of  barbed  wire,  shipped 
from  Boston,  12,277  (or  12,626)  were  landed 
at  Key  West,  of  which  989  were  perfectly 
dry,  and  10,448  had  received  "hardly  percep- 
tible" damage.  Of  plain  wire,  1,102  bundles 
were  shipped,  and  all  landed  at  Key  West,* 
and  464  were  stated  to  be  nearly*dry.  Fire* 
reels  of  salamander  wire  and  a  wire  rope 
were  all  landed  and  transshipped  dry  and 
unimpaired;  also  243  kegs  of  staples  out  of 
249;  and  478  bundles  of  hay  bands  out  of 
1,050. 

Libels  for  salvage  were  filed  against  ves- 
sel and  cargo  at  Key  West,  and  the  schooner 
condemned  and  sold,  but  the  cargo  was  re- 
leased and  the  amount  decreed  in  respect 
thereof  paid  by  the  insurance  company. 

The  goods  were  forwarded  from  Key  West 
to  Velasco  on  the  schooner  Cactus,  where 
they  were  tendered  to  the  Washburn  &  Moen 
Company,  which  refused  to  receive  them. 
That  company  again  abandoned,  and  the  in- 
surance company  again  declined  to  accept 
abandonment. 

At  this  time  a  very  large  part  of  the  goods 
existed  in  specie,  and  a  considerable  part  was 
practically  uninjured.  There  were  no  facil- 
ities for  handling,  and  no  market  for,  barbed 
wire  at  Key  West,  but  there  were  at  Velasco, 
which  was  also  but  60  miles  by  rail  from 
Houston,  the  headquarters  of  the  general 
agent  of  the  manufacturing  company  in 
Texas. 

The  goods  were  afterwards  sold  by  order 
of  court  on  the  libel  of  the  master  of  the 
Cactus  for  freight,  demurrage,  and  expenses, 
and  realized  $10,000.  Plaintiff  was  not 
present  and  made  no  bid  at  the  sale. 

As  the  cost  of  saving  the  cargo  and  bring- 
ing it  to  Key  West,  and  expenses  there,  ex- 
ceeded the  sum  realized  at  forced  sale,  and 
the  freight  to  Velasco  added  some  hundreds 
of  dollars  to  that,  plaintiff  contended  that 
the  cost  was  more  than  the  value  at  Key 
West  and  at  Velasco. 

In  respect  of  the  forwarding  of  the  cargo 
from  Key  West  to  Velasco,  the  charter  party 
was  signed  by  Captain  Hall  as  master  of  the 
Benjamin  Hale.  This  was  in  Boston  several 
days  after  Hall  had  left  Key  West,  but  there 
was  evidence  that  he  had  previously  author- 
ized the  agents  of  the  vessel  at  Key  West, 
and  who  paid  for  the  discharge  of  the  cargo 
there,  to  charter  the  Cactus,  and  the  second 
bill  of  lading  was  signed  by  one  of  them  as 
attorney  in  fact  for  Captain  Hall,  and  stat- 
ed that  the  goods  were  shipped  by  him. 

The  agent  for  the  board  of  underwriters 
testified  that  he  instructed  the  agent  at  Keyg 
West  to  see  that  a  vessel  was  secured*  and* 
the  cargo  properly  shipped  to  Velasco  accord- 
ing to  the  original  bill  of  lading;  that  Hall 
authorized  the  Cactus  to  be  chartered;  and 
that  he  always  insisted  that  Hall  should 
forward  the  cargo;  while  Hall  said  that  he 
received  a  request  from  defendant's  agent 
to  so  forward. 

The  circuit  court  ruled  that  the  defendant 
was  not  liable  for  a  constructive  total  loss; 
that  the  transshipment  of  the  cargo  at  Key 
West,  though  made  by  the  underwriters  aa 
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he  thought  it  was,  did  not,  under  the  cir- 
cumstances, make  them  liable  for  the  prop- 
erty as  underwriters;  and  that  "inasmuch  as 
a  portion  of  this  cargo — a  considerable  por- 
tion, including  the  staples  and  a  very  large 
percentage  of  the  fencing  wire— was  at  Key 
west  in  a  condition  to  be  transshipped,  and 
did  in  fact  arrive  at  Velasco  in  specie,  and 
suitable  for  the  purposes  for  which  it  was 
intended,  although  not  so  suitable  as  it 
would  hare  been  if  it  had  not  been  submerged 
in  the  sea,"  there  was  no  absolute  total  loss 
of  the  whole. 

It  was  agreed  that  there  was  an  actual 
total  loss  of  parts  of  the  cargo  to  the  amount 
of  $2,500  and  that,  under  the  views  expressed 
by  the  court,  plaintiff  was  entitled  to  a  find- 
ing that  there  was  a  constructive  total  loss. 

Accordingly  a  verdict  was  directed  for 
$2,600,  and  a  special  verdict  "that  there  was 
a  constructive  total  loss." 

Judgment  was  rendered  in  favor  of  plain 
tiff,  and  each  party  prosecuted  a  writ  of 
error  from  the  circuit  court  of  appeals. 

That  court  concurred  in  the  rulings  of  the 
circuit  court,  but  was  of  opinion  that  the 
cargo  was  forwarded  from  Key  West  to  Ve- 
lasco under  authority  of  the  captain  of  the 
Benjamin  Hale.  50  U.  S.  App.  231,  82  Fed. 
Rep.  206,  27  C.  C.  A.  134. 

Judgment  having  been  affirmed,  the  Wash- 
burn &  Moen  Manufacturing  Company  ap- 
plied for  and  obtained  a  writ  of  certiorari 
from  this  court 

Errors  were  relied  on  by  petitioner,  in  sub- 
stance, that  the  circuit  court  erred  in  not 
ruling  that  plaintiff  was  entitled  to  recover 
for  a  constructive  total  loss  under  the  pol- 
icy; and  in  not  allowing  the  question  wheth- 
er there  was  an  absolute  total  loss  to  go  to 
the  jury;  or  the  question  whether  defend- 
ant had  accepted  plaintiff's  abandonment  of 
the  cargo. 
»  • 

*     Messrs.  Eugene  P.  Carver  and  Edward 
M.  Blodgett  for  petitioner. 

Mr.  F.  J.  Stlmson  for  respondent. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  the  memorandum,  wire  of  all  kinds 
was  expressly  "warranted  by  the  assured 
free  from  average  unless  general;''  and  by 
the  rider,  "free  of  particular  average,  but 
liable  for  absolute  total  loss  of  a  part  if 
amounting  to  5  per  cent." 

The  memorandum  and  marginal  clauses 
were  in  pari  materia  and  to  be  read  together. 
They  were  not  contradictory,  and  the  rider 
merely  operated  to  qualify  the  memorandum 
by  allowing  recovery  for  an  actual  total  loss 
in  part,  which  could  not  otherwise  be  had. 
In  other  words,  the  qualification  was  mani- 
festly inserted  so  that,  while  conceding  that 
under  the  memorandum  clause  no  liability 
was  undertaken  for  a  constructive  total  loss 
but  only  a  liability  for  an  actual  total  loss, 
the  insurers  might  be  held  for  an  actual 
total  loss  of  a  part 

The  contracting  parties  thus  recognised 
the  rule  that  articles  warranted  free  of  par- 
ticular average,  or  free  from  average  unless 


general,  an  insured  only  against  an  actual 
total  loss. 

The  warranty  or  memorandum  clause  waa 
introduced  into  policies  for  the  protection  of 
the  insurer  from  liability  for  any  partial 
loss  whatever  on  certain  enumerated  articles, 
regarded  as  perishable  in  their  nature,  and 
upon  certain  others  none  under  a  given  rate 
per  cent.  This  was  about  1749,  and  sinoa 
then,  in  the  growth  of  commerce,  the  list  of 
articles  freed  by  the  stipulation  from  par* 
ticular  average  has  been  enlarged  so  as  to« 
'embrace  many,  which,  though  they  may  not* 
be  inherently  perishable,  are  in  their  nature 
peculiarly  susceptible  to  damage. 

The  early  form  ran  as  follows:  "Corn, 
fish,  salt,  fruit,  flour,  and  seed  are  warrant- 
ed free  from  average,  unless  general  or  the 
ship  be  stranded ;  sugar,  tobacco,  hemp,  flax, 
hides,  and  skins  are  warranted  free  from 
average  under  five  pounds  per  cent;  and  all 
other  goods,  and  also  the  ship  and  freight, 
are  warranted  free  from  average  under  three 
pounds  per  cent  unless  general  or  the  ship 
be  stranded." 

In  1764  Lord  Mansfield  in  Wilson  v.  Smith, 
3  Burr.  1550,  held  that  the  word  "unless" 
meant  the  same  as  "except,"  and  that 
"the  words  'free  from  average  unless  gener- 
al' can  never  mean  to  leave  the  insurers  li- 
able to  any  particular  average." 

In  Cooking  v.  Fraser,  4  Dougl.  295  (1785), 
the  court  of  King's  bench  held,  Lord  Mans- 
field and  Mr.  Justice  Buller  speaking,  that 
the  insurer  was  secured  against  all  damage 
to  memorandum  articles,  unless  they  were 
completely  and  actually  destroyed  so  as 
no  longer  physically  to  exist. 

Chancellor  Kent  in  his  Commentaries  com- 
mended this  rule  as  "very  salutary,  by  rea- 
son of  its  simplicity  and  certainty,  .  .  . 
considering  the  difficulty  of  ascertaining  how 
much  of  the  loss  arose  by  the  perils  of  the 
sea,  and  how  much  by  the  perishable  nature 
of  the  commodity,  and  the  impositions  to 
which  insurers  would  be  liable  in  conse- 
quence of  that  difficulty;"  and  declared  that, 
notwithstanding  the  authority  of  Cocking  v. 
Fraser  had  been  shaken  in  England,  the 
weight  of  authority  in  this  country  was  "in 
favor  of  the  doctrine  that,  in  order  to  charge 
the  insurer,  the  memorandum  articles  must 
be  specifically  and  physically  destroyed, 
and  must  not  exist  in  specie."  Ho 
added,  however,  that  it  had  been  "frequent- 
ly a  vexed  point  in  the  discussions,  whether 
tile  insurer  was  holden,  if  the  memorandum 
articles  physically  existed,  though  they  were 
absolutely  of  no  value."  3  Kent,  1st  ed. 
1828,  244;  12th  ed.  *296. 

The  general  rule  1b  firmly  established  In 
this  court  that  the  insurers  are  not  liable 
on  memorandum  articles,  except  in  ease  of 
actual  total  loss,  and  that  there  can  be  noj 
actual  total  loss 'where  a  cargo  of  such  ar-* 
tides  has  arrived,  in  whole  or  in  part,  in 
specie,  at  the  port  of  destination,  but  only 
when  it  is  physically  destroyed,  or  its  value 
extinguished  by  a  loss  of  identity.  Biays 
v.  Chesapeake  Ins.  Co.  (1813)  7  Cranch,  415, 
3  L.  ed.  389 ;  Marcardier  v.  Chesapeake  In*. 
Co.  (1814)  8  Cranch,  39,  8  L.  ed.  481;  Mo- 
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rean  v.  United  State*  In*.  Co.  (1816)  1 
Wheat.  219,  4  L.  ed.  75;  Hugg  r.  Augusta 
Int.  <C  Bkg.  Co.  (1849)  7  How.  695, 12  L.  ed. 
834;  Great  Western  Int.  Co.  r.  Fogarty 
( 1873)  19  Wall.  640,  22  L.  ed.  216.  And  see 
Robinson  v.  Commonwealth  Ins.  Co.  S  Sumn. 
220,  Fed.  Cos.  No.  11,940;  Mar  eon  r.  United 
State*  In*.  Co.  8  Wash.  C.  C.  266,  Fed.  Gas. 
No.  9,064. 

Biay*  v.  Chesapeake  In*.  Co.  was  a  ease  of 
insurance  upon  hides,  of  which  some  were  to- 
tally lost;  some  were  saved  in  a  damaged 
condition;  and  some  were  uninjured.  This 
court  overruled  the  contention  that  there 
could  be  a  total  loss  as  to  some  of  them  not- 
withstanding the  memorandum  clause,  and 
Mr.  Justice  Livingston  said: 

"Whatever  may  have  been  the  motive  to 
the  introduction  of  this  clause  into  policies 
of  insurance,  which  was  done  as  early  as  the 
year  1749,  and  most  probably  with  the  inten- 
tion of  protecting  insurers  against  losses 
arising  solely  from  a  deterioration  of  the  ar- 
ticle, by  its  own  perishable  quality;  or  what- 
ever ambiguity  may  once  have  existed  from 
the  term  average  being  used  in  different 
senses,  that  is,  as  signifying  a  contribution 
to  a  general  loss,  and  also  a  particular  or 
partial  injury  falling  on  the  subject  insured, 
it  is  well  understood  at  the  present  day,  with 
respect  to  such  [memorandum]  articles,  that 
underwriters  are  free  from  all  partial  losses 
of  every  kind,  which  do  not  arise  from  a  con- 
tribution towards  a  general  average.  It 
only  remains,  then,  to  examine,  and  so  the 
question  has  properly  been  treated  at  bar, 
whether  the  hides,  which  were  sunk,  and  not 
reclaimed,  constituted  a  total  or  partial  loss 
within  the  meaning  of  this  policy.  It  has 
been  considered  as  total  by  the  counsel  of 
the  assured,  but  the  court  cannot  perceive 
any  ground  for  treating  it  in  that  way,  in- 
asmuch as  out  of  many  thousand  hides  which 
were  on  board,  not  quite  800  were  lost,  mak- 
ing in  point  of  value  somewhat  less  than 
one-sixth  part  of  the  sum  insured  by  this  pol- 
icy. If  there  were  no  memorandum  in  the 
J  way,  and  the  plaintiff  had  gone  on  to  re- 
cover, as*  in  that  case  he  might  have  done, 
it  is  perceived  at  once  that  he  must  have 
had  judgment  only  for  a  partial  loss,  which 
would  have  been  equivalent  to  the  injury 
actually  sustained.  But  without  having  re- 
course to  any  reasoning  on  the  subject,  the 

S reposition  appears  too  self-evident  not 
>  command  universal  assent,  that  when  only 
a  part  of  a  cargo,  consisting  all  of  the  same 
kind  of  articles,  is  lost  in  any  way  what- 
ever, and  the  residue  (which  in  this  case 
amounts  to  much  the  greatest  part)  arrives 
In  safety  at  its  port  of  destination,  the  loss 
cannot  but  be  partial,  and  that  this  must 
forever  be  so  so  long  as  a  part  continues  to 
be  lees  than  the  whole.  This  loss,  then,  be- 
ing a  particular  loss  only,  and  not  result- 
ing from  a  general  average,  the  court  is  of 
opinion  that  the  defendants  are  not  liable 
for  it" 

In  Marcardier  v.  Chesapeake  Ins.  Co.  some 
of  the  goods  insured  were  warranted  "free 
from  average  unless  general,"  and  damages 
were  claimed  for  a  constructive  total  loss  of 


these  goods,  but  the  claim  was  disallowed. 
After  stating  the  American  rule  that  a  dam- 
age of  ordinary  goods  exceeding  60  per  cent 
entitles  the  insured  to  recover  for  a  construc- 
tive total  loss,  Mr.  Justice  Story  continued: 

"But  this  rule  has  never  been  deemed  to 
extend  to  a  cargo  consisting  wholly  of  mem- 
orandum articles.  The  legal  effect  of  the 
memorandum  is  to  protect  the  underwriter 
from  all  partial  losses ;  and  if  a  loss  by  dete- 
rioration, exceeding  a  moiety  of  value,  would 
authorize  an  abandonment,  the  great  object 
of  the  stipulation  would  be  completely  evad- 
ed. It  seems,  therefore,  to  be  the  settled  doc- 
trine that  nothing  short  of  a  total  extinc- 
tion, either  physical  or  in  value,  of  memoran- 
dum articles  at  an  intermediate  port,  would 
entitle  the  insured  to  turn  the  case  into  a 
total  loss,  where  the  voyage  is  capable  of  be- 
ing performed." 

In  Robinson  v.  Commonwealth  Ins.  Co.  3 
Sumn.  220,  Fed.  Cas.  No.  11,949,  where  a 
clause  in  the  policy  exempted  the  insurers 
from  liability  for  any  partial  loss  on  goods 
esteemed  perishable  in  their  own  nature,  and 
the  goods  insured  were  held  to  be  perishable, 
the  same  eminent  judge  charged  the  jury: 

"The  principle  of  law  is  very  clear  that, 
as  this  is  an  insurance  on  a  perishable  cargo,* 
the  plaintiff  is  not  entitled  to*recover,  unless* 
there  has  been  a  total  loss  of  the  cargo  by 
some  peril  insured  against.  If  the  schooner 
had  arrived  at  the  port  of  destination,  with 
the  cargo  on  board,  physically  in  existence, 
the  plaintiff  would  not  have  been  entitled  to 
recover,  however  great  the  damage  might 
have  been  by  a  peril  insured  against,  even  if 
it  had  been  99  per  cent  or,  in  truth,  even 
if  the  cargo  had  there  been  of  no  real  value." 

Part  of  the  cargo  in  Uorean  v.  United 
State*  Ins.  Co.  was  warranted  free  from  av- 
erage unless  general,  and  Mr.  Justice  Wash- 
ington said: 

"All  considerations  connected  with  the  loss 
of  the  cargo,  in  respect  to  quantity  or  value, 
may  at  once  be  dismissed  from  the  case.  As 
to  memorandum  articles,  the  insurer  agrees 
to  pay  for  a  total  loss  only,  the  insured 
taking  upon  himself  all  partial  losses  with- 
out exception. 

"If  the  property  arrive  at  the  port  of  dis- 
charge, reduced  in  quantity  or  value,  to  any 
amount,  the  loss  cannot  be  said  to  be  total 
in  reality,  and  the  insured  cannot  treat  it  aa 
a  total,  and  demand  an  indemnity  for  a  par- 
tial, loss.  There  is  no  instance  where  the 
insured  can  demand  as  for  a  total  loss,  that 
he  might  not  have  declined  an  abandonment, 
and  demand  a  partial  loss.  But  if  the  prop- 
erty insured  be  included  within  the  memor- 
andum, he  cannot,  under  any  circumstances, 
call  upon  the  insurer  for  a  partial  loss,  and, 
consequently,  he  cannot  elect  to  turn  it  into 
a  total  loss.  .  .  .  The  only  question  that 
can  possibly  arise,  in  relation  to  memoran- 
dum articles  is  whether  the  loss  was  total  or 
not;  and  this  can  never  happen  where  the 
cargo,  or  a  part  of  it,  has  been  sent  on  by 
the  insured,  and  reaches  the  original  port 
of  its  destination.  Being  there  specifically, 
the  insurer  has  complied  with  his  engage- 
ments; everything  like  a  promise  of  indem- 
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nity  against  loss  or  damage  to  the  cargo  be- 
ing excluded  from  the  policy." 

In  Hugg  T.  Augusta  In*,  d  Bkg.  Co.  the 
insurance  was  upon  freight  on  a  cargo  of 
jerked  beef,  perishable  articles  being  war- 
ranted free  from  average,  and  it  was  held 
that  defendant  was  not  liable  for  a  total  loss 
Mof  freight,  unless  it  appeared  that  the  entire 
j*  cargo  was  desroyed  tn  specie.  The  memor- 
andum clause  is*given  in  the  margin. t  Mr. 
Justice  Kelson,  delivering  the  opinion  of  the 
court,  made  these, among  other, observations: 

"What  constitutes  a  total  loss  of  a  mem- 
orandum article  has  been  the  subject  of  fre- 
quent discussion  both  in  the  courts  of  Eng- 
land and  this  country,  and  in  the  former  of 
some  diversity  of  opinion;  but  in  most  of 
the  cases  the  decisions  have  been  uniform, 
and  the  principle  governing  the  question  re- 
garded as  settled;  and  that  is,  so  long  as  the 
goods  have  not  lost  their  original  character, 
but  remain  tn  specie,  and  in  that  condition 
are  capable  of  being  shipped  to  the  destined 
port,  there  cannot  be  a  total  loss  of  the  ar- 
ticle, whatever  may  be  the  extent  of  the  dam- 
age, so  as  to  subject  the  underwriter.  The 
loss  is  but  partial.   .   .  . 

"The  only  doubt  that  has  been  expressed 
in  respect  to  the  soundness  of  this  rule  is 
whether  a  destruction  in  value  for  all  the 
purposes  of  the  adventure,  so  that  the  objects 
of  the  voyage  were  no  longer  worth  pursuing, 
should  not  be  regarded  as  a  total  loss  within 
the  memorandum  clause,  as  well  as  a  de- 
struction in  specie.  ...  In  this  coun- 
try the  rule  has  been  uniform  that  there 
must  be  a  destruction  of  the  article  in  specie, 
as  will  be  seen  by  a  reference  to  the  follow- 
ing authorities.    .    .  . 

"Whether  the  test  of  liability  is  made  to 
depend  upon  the  destruction  tn  specie,  or  in 
value,  would,  we  are  inclined  to  think,  as  a 
general  rule,  make  practically  very  little, 
if  any,  difference;  for  while  the  goods  remain 
in  specie,  and  are  capable  of  being  carried 
on  in  that  condition  to  the  destined  port,  it 
will  rarely  happen  that  on  their  arrival  they 
J  will  be  of  no  value  to  the  owner  or  consignee. 
*  The  proposition  assumes  a  complete'destruc- 
tion  in  value,  otherwise  the  uncertainty  at- 
tending it  would  be  an  insuperable  objection ; 
and,  in  that  view,  it  may  be  a  question  even 
if  the  degree  of  deterioration  would  not  be 
greater  to  constitute  a  total  loss  than  is  re- 
quired under  the  present  rule. 

The  rule  as  settled  seems  preferable,  for 
Its  certainty  and  simplicity,  and  as  afford- 
ing the  best  security  to  the  underwriter 
•gainst  the  strong  temptation  that  may  fre- 

Sently  exist,  on  the  part  of  the  master  and 
ipper,  to  convert  a  partial,  into  a  total, 
loss/' 

The  case  came  up  on  a  certificate  of  di- 


vision, arfd  the  answer  to  the  first  question 
certified  was: 

That,  if  the  jury  find  that  the  jerked  beef 
was  a  perishable  article  within  the  meaning 
of  the  policy,  the  defendants  are  not  liable 
as  for  a  total  loss  of  the  freight,  unless  it 
appears  that  there  was  a  destruction  tn 
specie  of  the  entire  cargo,  so  that  it  had  lost 
its  original  character  at  Kassau,  the  port  of 
distress;  or  that  a  total  destruction  would 
have  been  inevitable  from  the  damage  re- 
ceived, if  it  had  been  reshipped  before  it 
could  have  arrived  at  Matanzas,  the  port  of 
destination." 

The  cases  in  this  court  are  reviewed  and 
applied  by  Mr.  Justice  Miller  in  Great  West- 
ern Ins.  Co.  v.  Fogarty,  in  which  it  was  ruled 
that,  where  certain  machinery  had  been  so 
injured  as  to  have  lost  its  identity  as  such, 
recovery  for  total  loss  might  be  sustained. 

The  same  conclusion  has  been  announced 
in  many  of  the  state  courts.  Brooke  v.  Lou- 
isiana Ins.  Co.  5  Mart.  K.  S.  530,  535;  Sfctn- 
ner  v.  Western  Marine  &  F.  Ins.  Co.  19  La. 
273;  Gould  v.  Louisiana  Uut.  Ins.  Co.  20 
La.  Ann.  259;  Williams  v.  Kennebec  Slut. 
Ins.  Co.  31  Me.  455;  Wain  v.  Thompson,  9 
Serg.  St  R.  115, 11  Am.  Dec.  675;  Willard  v. 
Millers'  d  Mfrs.'  Ins.  Co.  24  Mo.  561 ;  Wads- 
worth  v.  Paoifio  Ins.  Co.  4  Wend.  33;  Do 
Peyster  v.  Sun  Mut.  Ins.  Co.  10  K.  Y.  272, 
75  Am.  Dec.  331 ;  Burt  v.  Brewers'  <t  Mas- 
ters' Ins.  Co.  0  Hun,  383,  s.  c.  78  K.  Y.  400; 
Choosey  v.  Guion,  D7  K.  Y.  333;  Merchants' 
S.  8.  Co.  v.  Commercial  Mut.  Ins.  Co.  19 
Jones  &  8.  444;  Carr  v.  Security  Ins.  Co. 
109  K.  Y.  604.  17  K.  E.  369. 

It  is  said  that  a  different  rule  has  been 
laid  down  in  Massachusetts  by  the  supreme 
judicial  court  of  that  commonwealth.  Ket- 
tell  v.  Alliance  Ins.  Co.  10  Gray,  144;  Mayo 
v.  India  Mut.  Ins.  Co.  162  Mass.  172,  9  L.  R. 
A  831,  25  K.  E.  80.  S 
•Even  if  this  were  absolutely  so  we  should* 
not  feel  constrained,  though  regretting  the 
difference  of  opinion,  to  depart  from  our  own 
rule.  The  policy  was  a  Massachusetts  con- 
tract, it  is  true,  but  its  construction  depend- 
ed on  questions  of  general  commercial  law, 
in  respect  of  which  the  courts  of  the  United 
States  are  at  liberty  to  exercise  their  own 
judgment,  and  are  not  bound  to  accept  the 
state  decisions  as  in  matters  of  purely  local 
law. 

We  are  not,  however,  persuaded  that  the 
cases  cited  justify  the  asserted  conclusion  as 
respects  articles  specifically  included  in  the 
memorandum. 

In  Kettett  v.  Alliance  In*.  Co.  the  memor- 
andum clause  of  the  policy  provided  that  the 
insurers  should  not  be  liable  for  any  partial 
loss  on,  among  other  articles,  "salt,  grain, 
fish,  fruit,  hides,  skins,  or  other  goods  that 


fit  is  also  agreed  that  bar  and  sheet  Iron, 
wire,  tin  plates,  salt,  grain  of  all  kinds,  tobacco, 
Indian  meal,  fruits  (whether  preserved  or  other- 
wise), cheese,  dry  Ugh,  vegetables  and  roots, 
hempen  yarn,  cotton  bagging,  pleasure  car- 
riages, household  furniture,  furs,  skins,  and 
hides,  musical  Instruments,  looking  glasses,  and 
all  other  articles  that  are  perishable  In  their 


own  nature,  are  warranted  by  the  assured  free 
from  average,  nnless  general ;  hemp  free  from 
average  under  20  per  cent,  unless  general ;  and 
sugar,  flax,  flaxseed,  and  bread  are  warranted 
by  the  assured  free  from  average  under  7  per 
cent,  unless  general ;  and  coffee  In  bags  or  bulk, 
and  pepper  In  bags  or  bulk,  free  from  average 
under  10  per  cent,  unless  general." 
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are  esteemed  perishable  in  their  own  nature, 
unless  it  amount  to  7  per  cent  on  the  whole 
aggregate  value  of  such  articles,  and  hap- 
pen by  stranding."  At  the  end  of  the  last 
paragraph  of  the  policy,  next  before  the  for- 
mal conclusion,  were  printed  these  words: 
"Partial  lots  on  sheet  iron,  iron  wire,  braz- 
ier's rods,  iron  hoops  and  tin  plates,  is  ex- 
cepted." 

The  shipment  consisted  of  500  boxes  of  tin 
plates,  invoiced  and  valued  together  at  one 
sum.  The  vessel  was  wrecked ;  all  the  plates 
damaged  more  or  less;  and  some  of  them 
totally  destroyed.  Chief  Justice  Shaw  ruled, 
for  the  court,  that  the  exception  did  not  come 
under  the  memorandum  clause;  that  it  rec- 
ognized a  distinction  between  tin  and  brass 
goods  liable  to  tarnish,  and  memorandum  ar- 
ticles liable  to  decay;  and  that  the  natural 
construction  of  the  exception  was  "that  it 
leaves  the  insurer  liable  for  all  total  losses; 
but  it  makes  no  distinction  between  absolute 
and  constructive  total  losses;  and  in  case 
of  a  constructive  total  loss,  which  gives  the 
assured  a  right  to  abandon,  and  he  exercises 
the  right,  it  becomes  a  legal  total  loss,  as  if 
absolute  in  its  nature."  The  insurers  were 
held  liable  for  a  constructive  total  loss  un- 
der the  50-per  cent  rule. 

In  the  case  before  us  wire  of  all  kinds  was 
specifically  exempted  by  the  memorandum 
clause,  and  the  exemption  was  relaxed  by  the 
rider  in  respect  of  absolute,  that  is,  actual, 
2  loss  of  a  part. 

•  *If  the  contract  in  that  case  had  been  in 
terms  and  arrangement  the  same  as  the  con- 
tract in  this,  it  does  not  follow  that  the  same 
result  would  have  been  reached. 

But  we  must  not  be  understood  as  accept- 
ing the  views  expressed  in  Kettell's  Case, 

Seat  as  is  the  weight  attaching  to  the  ut- 
rances  of  the  distinguished  judge  who  de- 
livered the  opinion.  We  do  not  think  the 
.words,  "partial  loss  excepted,"  had  any  other 
meaning  as  applied  to  tin  plates  than  if  ap- 
plied to  articles  having  an  inherent  tendency 
to  decay.  Tin  plates  may  not  be  perishable 
in  their  nature  in  the  sense  of  liability  to 
corporeal  destruction,  but  their  original 
character  as  tin  plates  is  perishable  by  rea- 
son of  liability  to  corrosion  and  rust.  And 
this  may  explain  why  the  words,  "and  hap- 
pen by  stranding,"  were  omitted  from  the  ex- 
ception. It  appears  to  us  that  the  natural 
meaning  of  the  exception  was  to  exempt  the 
underwriters  from  liability  for  an  actual 
partial  loss,  and,  therefore,  for  a  construct- 
ive total  loss,  which  involves  an  actual  par- 
tial loss,  and  a  remainder  transferred  by 
abandonment. 

Mayo  v.  India  Mvt.  Ins.  Co.  152  Mass.  172, 
ILKA.  831,  25  N.  E.  80,  follows  the  prior 
ease,  but  the  court  expressly  refused  to  de- 
cide "whether  in  this  commonwealth  there 
can  be  no  total  loss  of  a  memorandum  arti- 
cle, if  any  part  of  it  arrives  at  the  port  of 
discharge  in  specie." 

It  would  subserve  no  useful  purpose  to  at- 
tempt a  review  of  the  English  cases  on  this 
subject.  If  in  England  a  plaintiff  may  re- 
cover for  a  constructive  total  loss  of  memor- 
andum articles,  it  is  when  they  are  so  in- 


Jured  as  to  be  of  no  substantial  value  when 
irought  to  the  port  of  destination. 

In  the  United  States  (and  herein  is  a  ma- 
terial difference  between  the  jurisprudence 
of  the  two  countries),  the  general  rule  is 
that  a  damage  exceeding  50  per  cent  justifies 
abandonment  and  recovery  as  for  construc- 
tive total  loss.  Maroardier  v.  Chesapeake 
Ins.  Co.  8  Cranch,  39,  3  L.  ed.481 ;  Le  Guidon 
(Paris,  1831)  chap.  VII.  art.  1;  chap.  V. 
art.  8.  But  this  principle  is  not  applicable 
to  memorandum  articles  in  respect  of  which 
the  exception  of  particular  average  excludes 
a  constructive  total  loss. 

There  is  no  pretense  here  that  this  wire, 
with  some  small  exceptions  duly  allowed  for, 
did  not  exist  at  Key  West,  and  did  not  ar- 
rive at  Velasco  in  specie,  and,  as  to  a  large  £ 
part,  with  ita*original  character  unimpaired.* 
Abandonment  is  necessary  when  the  lose  is 
only  constructively  total,  and  under  this  pol- 
icy no  right  of  abandonment  existed  at  the 
time  of  the  disaster  or  afterwards,  by  the 
exercise  of  which  the  assured  could  turn  this 
partial  loss  in  fact  into  a  total  loss  by  con- 
struction. 

The  salvage  charges  at  Key  West  were 
paid  by  the  underwriters  as  incurred  to  avert 
an  impending  actual  total  loss  of  the  whole 
subject  of  the  insurance.  It  was  to  their 
particular  interest,  as  well  as  to  the  general 
public  interest,  that  the  goods  should  be 
saved,  and  it  is  apparent  that  plaintiff  could 
not  injure  their  market  by  refusing  to  re- 
ceive them,  and  then  claim  that  their  value 
was  determined  by  the  price  they  brought  at 
forced  sale. 

Counsel  conceded  that  the  cargo  was  dam- 
aged to  an  amount  exceeding  50  per  cent, 
and  that,  therefore,  there  was  a  constructive 
total  loss  according  to  the  American  rule  ap- 
plicable to  non-memorandum  articles.  But 
there  was  not  an  actual  loss  of  the  whole, 
and  by  the  memorandum  and  rider  the  in- 
surance company  was  exempted  from  liabil- 
ity, except  for  the  actual  loss  of  a  specific 
part,  and  for  that  plaintiff  has  duly  recov- 
ered. 

The  circuit  court  correctly  ruled  that  un- 
der the  terms  of  the  policy  plaintiff  could  not 
recover  for  a  constructive  total  loss  of  the 
goods  insured ;  and,  inasmuch  as  a  large  part 
of  the  goods  reached  Velasco  in  specie,  a  sub- 
stantial part  of  them  being  wholly  unin- 
jured, was  right  in  declining  to  permit  the 
jury  to  pass  on  the  question  of  actual  total 
loss. 

There  is  nothing  taking  the  case  out  of  the 
general  rule.  The  forced  sale  certainly  does 
not  affect  it. 

After  some  previous  jettison  the  cargo 
passed  through  the  wreck,  and  the  bulk  of 
the  wire,  some  damaged  and  much  unin- 
jured, arrived  at  the  port  of  destination. 

The  consignee,  which  was  also  the  manu- 
facturer, refused  to  accept  it,  and  declined 
to  put  an  end  to  the  proceedings  which  were 
instituted  to  its  knowledge.  If  there  had 
been  a  constructive  total  loss  and  a  sufficient 
abandonment  prior  to  the  sale,  defendant 
was  then  liable.   As  there  was  not,  and  no 
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right  to  abandon  or  aeeeptanoe  of  abandon- 
ment, the  goods  ware  at'pIaintifPs  risk,  and 
defendant  was  not  responsible  for  any  loss 
plaintiff  sustained  by  the  sale. 

Bnt  although,  aa  we  have  seen,  plaintiff 
had  no  right  to  abandon,  and  although  de- 
fendant specifically  refused  to  accept  an 
abandonment,  it  is  contended  that  defendant 
transshipped  the  wire,  and  that  such  trans- 
shipment amounted  to  an  acceptance  of  aban- 
donment. 

The  circuit  court  of  appeals  was  of  opin- 
ion that  the  forwarding  from  Key  West  to 
Velasco  was  done  under  the  authority  and 
with  the  approval  of  the  captain  of  the  Ben- 
jamin Hale.  As  the  cargo  was  in  a  condi- 
tion for  transshipment,  and  there  was  oppor- 
tunity to  effect  it,  defendant  rightfully  in- 
sisted that  it  was  the  duty  of  the  master  to 
forward  it  to  the  destined  port. 

Yet,  even  if  the  underwriters  chartered  the 
Cactus  and  forwarded  the  cargo,  we  agree 
with  both  courts  that  neither  that  nor  any 
other  act  disclosed  by  the  evidence,  would 
have  authorized  the  jury  to  find  that  defend- 
ant had  accepted  the  attempted  cession  of 
the  cargo. 

The  sue  and  labor  clause  expressly  provid- 
ed that  acts  of  the  insurer  in  recovering,  sav- 
ing, and  preserving  the  property  insured,  in 
case  of  disaster,  were  not  to  be  considered 
an  acceptance  of  abandonment.  Whether 
regarded  as  embodying  a  common-law  prin- 
ciple, or  as  new  in  itself,  the  clause  must 
receive  a  liberal  application,  for  the  public 
interest  requires  both  insured  and  insurer 
to  labor  for  the  preservation  of  the  prop- 
erty. And  to  that  end  provision  is  made 
that  this  may  be  done  without  prejudice. 

The  circuit  court  of  appeals  weu  points  out 
that  at  Key  West  there  was  no  agent  of  the 
assured,  no  adequate  means  of  protection,  and 
no  market;  while  at  Velasco  there  were  excel- 
lent facilities  for  protection  and  handling  of 
cargo,  easy  access  to  the  company's  head 
agency,  and  a  good  market;  and  it  was  the 
port  of  destination. 

If,  then,  it  was  the  insurer  that  carried 
the  property,  to  be  preserved  and  carried,  to 
Velasco,  where  it  was  offered  to  the  con- 
signees, such  labor  and  care  rendered  in  good 
faith  did  not  operate  as  an  acceptance  of 
abandonment, — and  especially  as  there  was 
no  right  to  abandon  and  a  distinct  refusal 
!  to  accept. 

'Acta  of  the  insurer  are  sometimes  con- 
strued aa  an  acceptance,  when  the  intention 
to  accept  is  fairly  deducible  from  particular 
conduct,  in  the  absence  of  explicit  refusal. 
Bilence  may  give  rise  to  ambiguity  solvable 
by  acts  performed.  Here,  however,  defend- 
ant refused  to  accept,  and  there  was  no  am- 
biguity in  its  attitude;  and  what  was  done, 
if  done  by  it,  was  no  more  than  it  had  the 
right  to  do  without  incurring  a  liability,  ex- 
pressly disavowed.  There  was  nothing  to  be 
left  to  the  jury  on  this  branch  of  the  case. 

Borne  further  suggestions  are  made,  but 
(hay  call  for  no  particular  consideration. 

Judgment  affirmed. 


(179  U.  8. 19) 
EMXLEE  BAXLEHNER,  Petitioner, 
v. 

EISNER  &  MENDELSON  COMPANY. 

Trademark* — in  name  "Eunyadi" — abandon- 
ment of  right — laches — infringement  by 
use  of  one  of  several  words — word  becom- 
ing generic — abandonment  by  party  hav- 
ing exclusive  sale — infringement  of  labels. 

1.  The  name  "Hunyadl,"  being  neither  descrip- 
tive nor  geographical,  bat  purely  arbitrary 
and  fanciful,  as  applied  to  medicinal  waters. 
Is  the  proper  subject  of  a  trademark. 

2.  To  establish  the  defense  of  abandonment  It 
is  necessary  to  show,  not  only  acts  indicat- 
ing a  practical  abandonment,  but  an  actual 
Intent  to  abandon,  since  acts  which,  unex- 
plained, would  be  sufficient  to  establish  an 
abandonment,  may  be  answered  by  showing 
that  there  never  was  an  Intention  to  give  up 
and  relinquish  the  right  claimed. 

8.  The  use  of  one  only  of  the  words  which 
constitute  a  trademark  may  be  sufficient  to 
constitute  an  Infringement,  without  appro- 
priating all  the  words  Included  in  It. 

4.  Failure  to  prevent  others  from  appropriat- 
ing the  word  "Hunyadl"  aa  a  name  for  min- 
eral waters  until  It  bad  become  a  generic 
name  does  not  show  an  abandonment  of  the 
right  of  the  owner  of  a  trademark  in  that 
word,  when  he  made  every 'effort  In  his  power 
to  put  a  stop  to  the  use  of  It  by  other  per- 


5.  An  abandonment  of  a  trademark  by  a  party 
having  exclusive  sale  of  the  goods  to  which 
It  was  applied  under  a  contract  with  the 
owner,  which  he  reserved  the  right  to  cancel 
upon  notice.  Is  not  binding  upon  him  unless 
It  was  done  with  his  knowledge  and  acquies- 
cence. 

6.  The  laches  of  the  owner  of  a  trademark 
In  the  word  "Hunyadl"  is  sufficient  to  defeat 
bis  rights  therein,  when  by  twenty  years  of 
Inaction  he  has  permitted  the  use  of  the  word 
by  Infringers  in  this  country,  who  have  been 
using  It  under  licenses  from  the  Hungarian 
government,  until  the  name  has  become  gen- 
eric as  indicative  of  the  whole  class  of  medic- 
inal waters  for  which  It  Is  used. 

T.  The  supposition  on  the  part  of  a  foreign 
owner  of  a  trademark,  that  a  person  having 
the  exclusive  contract  for  tbe  sale  of  his 
goods  In  this  country  will  protect  It  against 
Infringers,  but  who  is  not  authorized  to  aban- 
don It,  will  not  relieve  him  from  the  effect  of 
his  laches  when  infringers  are  allowed  to  use 
the  word  for  many  years  until  It  becomes  a 
generic  name. 

8.  The  right  to  a  trademark,  once  lost  by 
permitting  Infringers  In  this  country  to  use 
It  until  the  word  has  become  generic,  is  not  re- 
gained here  by  a  change  of  the  law  of  the 
country  of  its  origin,  by  which  the  owner's 
right  to  It  Is  established  there  after  It  has 
been  held  to  be  public  property  for  many 
years. 

S.  Laches  as  a  defense  In  case  of  an  active 
and  continuing  fraud  must  amount  to  assent 
or  acquiescence. 

10.  A  right  of  action  for  fraudulent  use  of 
labels  In  this  country  Is  not  defeated  on  the 
ground  of  laches  by  failure  for  many  years 
to  assert  it,  when  during  that  time  the  owner 
was  making  repeated,  persistent,  and  for  a 
long  time  unsuccessful,  efforts  In  his  own 
country  to  establish  his  rights. 

11.  Liability  for  Infringement  of  a  label  and 
bottle  Is  not  avoided  by  the  Infringer's  use  of 
an  additional  label  which  Is  a  mere  import- 
er's private  mark. 
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Argued  March  It,  tS,  1900.  Decided  Octo- 
ber IS,  1900. 

ON  WRIT  OP  CERTIORARI  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree  affirm- 
ing in  part  but  reversing  in  part  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York  on  a  bill  in  equity  for  an 
injunction  against  infringing  a  trademark 
and  labels.  Reversed. 

See  same  case  below,  63  U.  S.  App.  139, 
145,  91  Fed.  Rep.  536,  33  C.  C.  A.  291. 

§    Statement  by  Mr.  Justice  Brown i 

*  *  This  was  a  bill  in  equity  filed  in  the  cir- 
cuit court  for  the  southern  district  of  New 
York  by  the  widow  of  Andreas  Saxlehner, 
deceased,  a  resident  of  Buda-Pesth  and  a  sub- 
ject of  the  King  of  Hungary,  against  the 
Eisner  &  Mendelson  Company,  importers  and 
wholesale  dealers,  to  enjoin  the  defendant 
from  selling  any  water  under  a  name  in 
which  the  word  "Hunyadi"  occurs,  or  mak- 
ing use  in  the  sale  of  bitter  waters  of  labels, 
in  form,  color,  design,  and  general  appear- 
ance, imitating  the  labels  used  by  plaintiff 
in  the  sale  of  Hunyadi  Janos  water. 

The  bill  averred  in  substance  that  plain- 
tiff's husband,  Andreas  Saxlehner,  was,  un- 
til May  24,  1889,  the  proprietor  of  a  certain 
well  within  the  city  limits  of  Buda-Pesth, 
and  that  in  1863  he  began  to  sell  the  waters 
of  the  same  in  the  market  under  the  name  or 
trademark  of  "Hunyadi  Janos;"  that  as  his 
business  increased  he  acquired  additional 
territory,  opened  new  wells,  adopted  a  novel 
style  of  bottles  and  a  peculiar  label,  and  that 
Jj  the  water  soon  became  known  in  all  the  mar- 

•  kets  of  the  world'under  the  name  of  "Hun- 
yadi Janos,"  or  in  England  and  the  United 
States  under  the  name  of  "Hunyadi"  alone; 
that  in  March,  1876,  Saxlehner  entered  into 
a  contract  with  the  Apollinaris  Company  of 
London,  under  which  such  company  was  giv- 
en the  exclusive  right  to  sell  this  water  in 
Great  Britain  and  the  United  States,  and 
that  such  contract  was  not  terminated  until 
March,  1896 ;  that  this  company  used  a  label 
of  similar  design,  but  of  different  color,  and 
that  large  quantities  of  this  water  were  ex- 
ported by  Saxlehner  through  such  company 
and  sold  in  the  United  States  under  the  name 
of  Hunyadi  water;  that  Saxlehner  died  May 
24,  1889,  and  plaintiff  succeeded  him  in  the 
business;  that  prior  to  his  death  Saxlehner 
obtained  the  registration  in  the  Patent  Of- 
fice of  the  name  "Hunyadi"  as  his  trade- 
mark; that  the  defendant,  knowing  of  these 
facts,  had  unlawfully  imported  and  sold  bit- 
ter water  not  coming  from  plaintiff's  wells, 
In  bottles  of  identical  shape  and  size  as  those 
used  by  plaintiff,  and  with  labels  in  "close 
and  fraudulent  simulation  of  your  orator's 
trademark,"  but  under  the  name  of  "Hunyadi 
Laszlo"  or  "Hunyadi  Maty  as,"— all  in  defi- 
ance of  plaintiff's  right,  and  with  the  design 
of  imposing  the  waters  upon  the  public  as 
those  of  the  plaintiff. 

The  answer  denied  the  material  allegations 
•f  the  bill,  and  averred  that  in  the  year  1873, 


one  Ignatius  Markus.  being  the  proprietor  of 
a  certain  well  within  the  limits  of  Buda- 
Pesth,  applied  to  the  proper  authorities  and 
was  granted  the  registration  of  the  name 
"Hunyadi  Matyas"  as  a  denomination  of  the 
waters  of  his  spring,  such  authorities  hold- 
ing that  the  name  was  distinguished  from 
that  of  the  "Hunyadi  Janos;"  that  "Hunyadi 
Janos"  when  anglicized,  is  John  Hunyadi, 
the  name  of  a  celebrated  Hungarian  hero, 
and  that  the  name  "Hunyadi"  is  a  common 
one  in  Hungary,  and  means  of  or  from  Hun- 
yad,  and  that  for  this  reason  it  is  of  itself 
incapable  of  exclusive  appropriation  by  any- 
one, being  a  common  descriptive  personal 
name,  and  also  used  to  designate  certain  dis- 
tricts and  towns  in  Hungary;  that  in  the 
year  1889  the  word  had  become  a  generic 
term,  describing  a  kind  of  bitter  aperient 
water,  the  peculiar  product  of  a  large  num- 
ber of  wells  in  Hungary;  that  the  shape  of«, 
the  bottle  and  the  peculiarities  of  the  label** 
have  "become  common  property,  and  were 
adopted  by  everyone  who  sold  the  Hunyadi 
water,  whether  under  the  name  of  "Hunyadi 
Janos,"  "Laszlo,"  "Matyas,"  "Arpad,"  etc., 
and  that  to  the  time  of  his  death  Saxlehner 
had  never  asserted  or  made  any  claim  to  the 
exclusive  use  of  his  style  of  bottle,  or  cap- 
sules, or  labels;  that  in  1886  or  1887  the 
Apollinaris  Company  brought  suit  against 
the  American  agents  of  several  of  these  wa- 
ters and  obtained  temporary  injunctions, 
which  were  subsequently  dissolved  upon  evi- 
dence that  the  word  "Hunyadi"  was  used  in 
Hungary  as  part  of  the  name  of  a  number  of 
different  mineral  waters,  that  Saxlehner  re- 
fused to  join  with  or  aid  the  Apollinaris 
Company  in  opposing  a  dissolution  of  such 
injunctions,  and  that  thereafter  these  waters 
were  sold  freely,  openly,  and  continuously 
in  competition  with  the  "Hunyadi  Janos"  in 
the  bottles  and  with  the  labels  and  capsules 
affixed  thereto  as  before  stated,  with  the 
knowledge,  consent,  and  acquiescence  of  Sax- 
lehner and  his  agents;  that  defendant,  a 
Pennsylvania  corporation,  entered  into  a  con- 
tract with  the  owners  of  the  "Hunyadi 
Matyas"  spring,  and  obtained  the  exclusive 
right  to  import  their  waters  into  the  United 
States  for  the  term  of  twenty-five  years; 
that  in  1890  it  began  to  sell  this  water  in 
like  bottles  and  with  like  capsules  and  labels 
affixed  thereto  as  now  claimed  by  the  plain- 
tiff herein  to  be  in  violation  of  her  claimed 
rights,  which  bottles,  capsules,  and  labels 
were  similar  to  those  in  which  the  said  "Hun- 
yadi Matyas"  water  had  been  first  imported, 
and  that  this  was  done  with  the  consent  of 
the  American  agent  of  the  Apollinaris  Com- 
pany, who  expressly  stated  that  he  had  no 
objection  to  the  label  used  by  the  defend- 
ant, nor  to  the  way  in  which  it  was  adver- 
tising the  "Hunyadi  Matyas"  water;  that  in 
1889  it  also  became  the  agent  for  sale  in  the 
United  States  of  the  "Hunyadi  Arpad," 
"Hunyadi  Laszlo,"  and  "Hunyadi  Bela"  wa- 
ters, and  began  to  sell  the  same  in  large  quan- 
tities ;  that  these  waters  were  put  up  for  sale 
and  sold  in  bottles  similar  to  those  of  the 
Hunyadi  Janos,"  with  like  capsules  and  la- 
bels; that  these  waters  were  sold  in  open 
competition  with  the  "Hunyadi  Janos"  until 
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sometime  in  1893,  when  plaintiff  stopped  said 
competition  in  part  by  purchasing  the  Arpad 
jjand  Bela  springs,  and  thereupon  revoked  the 

•  agency  of  the*  defendant  to  sell  such  waters; 
that  in  1877 'Saxlehner  applied  to  the  Com- 
missioner of  Patents  for  the  registration  of 
the  words  "Hunyadi  Janos"  as  a  trademark; 
that  such  trademark  was  registered  Septem- 
ber 11,  1877,  by  which  proceeding  he  aban- 
doned all  claim  and  assertion  of  right  to  the 
word  "Hunyadi"  in  and  of  itself,  and  that 
it  had  for  many  years  previously  been  a  gen- 
eric term  to  designate  this  class  of  waters. 
The  answer  further  alleged  that  the  defend- 
ant, in  order  to  designate  the  waters  sold 
by  it,  and  to  secure  additional  protection  to 
the  label  used  by  it,  registered  the  trademark 
"Hunyadi  Matyas,"  since  which  time  the  de- 
fendant has  used  such  trademark  as  stated 
therein,  and  in  accordance  therewith. 

As  the  case  depended  almost  wholly  upon 
questions  of  fact,  a  somewhat  elaborate 
statement  of  the  evidence  becomes  necessary. 

In  1862,  Andreas  Saxlehner  discovered 
within  the  city  limits  of  Buda-Pesth,  Hun- 

Sry,  in  a  valley  surrounded  on  all  sides  by 
lis  acting  as  a  natural  barrier,  secluding  it 
from  the  outer  world,  a  spring  which  was 
named  by  him  the  "Hunyadi"  spring,  and  on 
January  19,  1863,  the  municipal  council  of 
Buda  granted  him  permission  to  sell  the  wa- 
ter taken  from  such  spring  and  to  give  the 
spring  the  name  of  "Hunyadi,"  upon  the  pay- 
ment of  a  small  sum  of  money  lor  hospital 
purposes.  Soon  after  this  he  began  to  bot- 
tle the  water  of  his  spring  and  to  sell  it  un- 
der the  arbitrary  name  or  trademark  of 
"Hunyadi  Janos;"  in  other  words,  John  Hun- 
yadi, a  Hungarian  hero  of  the  fifteenth  cen- 
tury. Several  wells  were  subsequently  sunk 
by  him  in  the  same  valley  to  the  number  of 
about  112,  all  of  which  produced  water  sub- 
stantially of  the  same  chemical  combination, 
which  is  led  through  a  system  of  pipes  to 
large  subterranean  cisterns,  from  which  it  is 
taken  and  bottled.  It  soon  began  to  be  ex- 
ported beyond  the  limits  of  Hungary  to  oth- 
er European  countries,  and  also  to  the 
United  States. 

Saxlehner  was  not,  however,  the  first  one 
in  Hungary  to  put  up  the  bitter  waters  with 
which  that  kingdom  abounds,  but  others 
were  already  sold  in  the  market,  one  of  them 
X  being  called   "Hildegarde,"  and  another 

•  "Franz  Deak."  Different'bottles  and  labels 
were  used  for  these  waters,  when  Saxlehner 
adopted,  in  conjunction  with  the  distinctive 
name  of  "Hunyadi  Janos,"  a  novel  style  of 
bottle  of  straight  shape  with  a  short  neck,  to 
the  top  of  which  was  attached  a  metal  cap- 
sule bearing  the  inscription  "Hunyadi  Janos, 
Bndai  KeserOvia  Forras,"  meaning  "Hun- 
yadi Janos,  bitter  water  of  Buda,"  together 
with  a  supposed  portrait  of  the  hero  stamped 
thereon.  He  also  adopted  a  peculiar  label 
covering  almost  the  whole  body  of  the 
bottle,    divided    into    three  longitudinal 

the  middle  one  of  which  bore 
{he  same  portrait  in  a  medallion,  with 
the  name  of  "Hunyadi  Janos"  written 
In  large  letters  on  the  top  of  the  label, 
the  color  of  the  middle  panel  being  a  red- 
Mali  brown  and  the  outer  panels  white.  Aa 


this  water  was  exported  to  and  sold  in  the 
various  countries  of  the  world,  a  different 
custom  concerning  its  appellation  sprung  up 
in  different  countries,  the  Latin  races  using 
the  word  "Janos"  as  the  common  appellation 
of  the  water,  it  being  known  as  "Eau  de 
Janos"  or  "Aqua  di  Janos,"  while  in  England 
and  the  United  States  of  America  the  name 
of  "Hunyadi"  became  its  common  appella- 
tion, it  being  known  as  Hunyadi  water.  * 

In  1872,  it  seems  that  one  Ignatius  Mark- 
US  discovered  a  spring  upon  a  plot  of  ground 
leased  by  him,  which  also  produced  bitter 
water  of  similar  quality,  and  shortly  there- 
after petitioned  the  municipal  council  of 
Buda,  not  only  for  permission  to  sell  the  wa- 
ter, which  was  unconditionally  granted  up- 
on the  report  of  the  town  physician  con- 
cerning the  quality  of  the  water  found,  but 
also  to  be  allowed  to  name  this  spring  "Hun- 
yadi Matyas,"  and  to  bring  the  water  into 
commerce  under  that  name.  This  was  de- 
nied, upon  the  petition  and  protest  of  Sax- 
lehner, who  claimed  the  exclusive  right  to 
the  use  of  the  name  "Hunyadi."  It  was 
said  that  the  granting  of  the  denomination 
"Hunyadi  Matyas"  to  another  spring  "would 
very  likely,  nay  certainly,  lead,  both  between 
the  owners  of  the  two  springs  and  among  the 
consuming  public,  to  unpleasant  misunder- 
standings, which  it  is  the  duty  of  the  au- 
thorities to  avoid,  and  even  to  prevent.  And 
further,  the  fact  that  petitioner,  notwith- 
standing the  many  designations  at  his  dis- 
posal, seeks  to  apply  the  name  'Hunyadi'  to 
his  spring,  undoubtedly  shows  the  not  veryS? 
noble  intention*on  his  part  to  avail  himself* 
of  the  great  diffusion  and  good  renown  en- 
joyed by  the  Saxlehner  Hunyadi  Bitter 
Spring,  both  at  home  and  abroad,  which, 
however,  cannot  be  tolerated  by  the  authori- 
ties, and  in  the  present  case  all  the  less,  as 
it  is  a  well-known  fact  that  Mr.  Saxlehner 
was  able  to  secure  this  good  renown  to  his 
spring  only  through  many  years'  labor  and 
at  considerable  expense." 

On  a  petition  in  appeal,  however,  to  the  min- 
ister of  agriculture,  in  1873,  the  decision  of 
the  council,  which  denied  to  Markus  the  per- 
mission to  use  the  name  "Hunyadi  Matyas" 
was  reversed  because  of  certain  omissions  by 
Saxlehner  to  conform  to  the  local  laws,  ana 
also  because  "Hunyadi  Janos"  and  "Hunyadi 
Matyas"  "represent  two  quite  clearly  differ- 
ent names,  which  may  stand  without  any  in- 
fringement to  each  other."  This  spring  was 
afterwards  registered  in  Buda-Pesth  by  the 
name  of  "Hunyadi  Matyas,"  and  thereupon 
the  proprietors  of  other  wells  began  to  sell 
their  waters  In  Europe  under  the  name  of 
Hunyadi  with  an  added  name,  and  also  with 
the  use  of  a  close  imitation  of  the  red  and 
white  labels.  It  did  not  appear,  however, 
that  Markus  sold  any  water  or  made  use 
of  the  permission  granted  to  him  by  the  min- 
ister, or  obtained  a  license  from  the  local 
authorities;  but  in  1876,  the  firm  of  Mattoni 
ft  Wille  became  the  purchasers  of  the  plot 
of  ground  leased  by  Markus  and  several  oth- 
er adjoining  plots  containing  springs,  and 
in  that  year  registered  a  separate  trademark 
and  name  for  each  of  the  six  springs  which 
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they  then  acquired,  among  which  was  a 
trademark  bearing  the  name  "Hunyadi 
Matyai."  In  1877  they  began  selling  these 
waters  in  Hungary,  claiming  certain  specific 
differences  of  composition  of  the  various  wa- 
ters which  recommended  them  for  different 
purposes. 

In  February,  1870,  Sazlehner  made  a  con- 
tract with  the  Apollinaris  Company,  Lim- 
ited, of  London,  by  which  that  company 
agreed  to  purchase  a  certain  quantity  year- 
ly, and  Sazlehner  bound  himself  for  a  term, 
which  finally  expired  in  1896,  to  give  the 
company  the  exclusive  right  to  sell  his  "Hun- 
yadi Janos"  water  in  Great  Britain,  United 
States,  and  other  transmarine  countries. 
e*The  company  agreed  to  purchase  at  least 
*  100,000  bottles' yearly  until  1878,  and  at 
least  150,000  bottles  thereafter  at  a  stated 
price.  In  addition  to  this  Saxlehner  agreed 
not  to  fill  any  orders  coming  from  the  ter- 
ritory granted  to  the  company,  but  to  make 
them  over  to  the  company.  A  special  label 
was  designed  to  be  used  on  the  bottles  sold 
by  the  company  of  substantially  the  same 
contents  and  characteristics,  but  of  a  differ- 
ent color,  the  body  of  the  label  being  a  dark 
blue,  with  a  red  or  reddish  brown  central 
field.  A  narrow  strip  on  the  top  of  the  label 
contained  the  name  of  the  Apollinaris  Com- 
pany as  the  importer,  and  from  the  making 
of  this  contract  large  quantities  of  water 
bearing  this  label  were  exported  and  sold  in 
the  United  States  under  the  name  of  "Hun- 
yadi Janos,"  or  the  shorter  name  "Hun- 
yadi." 

After  April,  1889,  and  until  the  cancela- 
tion of  the  contract  in  1896,  this  company 
placed  _  upon  each  bottle  of  Janos  water 
which  it  sold  in  this  country  a  red  diamond 
containing  these  words:  "The  red  diamond 
is  the  trademark  of  the  Apollinaris  Com- 
pany, Limited,  and  is  meant  only  to  indicate 
that  the  mineral  waters  so  marked  are  sold 
by  the  Apollinaris  Company,  Limited." 

In  1887,  Saxlehner  caused  the  name 
"Hunyadi"  to  be  registered  separately  from 
"Janos"  as  a  trademark  in  the  united  States 
Patent  Office.  In  the  statement  accompany- 
ing this  registration  he  was  again  careful  to 
refer  to  the  red  and  white  or  red  and  blue 
label  upon  which  said  trademark  was  used 
by  him,  and  to  repeat  the  caution  that  he  did 
not  in  anywise  intend  by  said  registration 
to  abridge  his  right  to  the  exclusive  use  of 
said  label  as  a  whole,  or  to  any  of  its  fea- 
tures. 

The  Apollinaris  Company  embarked  in  the 
business  of  selling  Hunyadi  Janos  water  in 
the  United  States,  but  met  with  competi- 
tion from  one  Scherer,  who  imported  the 
water  under  the  Ted  and  white  label  from 
Europe,  buying  it  from  parties  who  had  pur- 
chased it  from  Saxlehner.  The  company 
■ought  to  enjoin  Scherer  from  so  selling  up- 
on the  ground  of  its  exclusive  right  within 
the  United  States,  but  failed  in  the  suit. 
The  case  was  decided  in  1886,  and  reported 
in  27  Fed.  Rep.  18. 

In  the  same  year  Mattoni  ft  Wille  of  Buda- 
Pesth  consigned  to  one  Andres  in  New  York 
121  eases  of  Hunyadi  Matyas  water  taken 


from  one  of  four  springs'purchased  by  them,* 
one  of  which  was  the  original  Markus  spring 
above  mentioned. 

About  the  same  time  the  firm  of  Ignata 
Ungar  ft  Son  began  to  sell  waters  from  a 
spring  owned  by  them,  which  was  designed 
"Hunyadi  Arpad,"  through  one  Joseph  Un- 
gar as  their  agent.  This  water  was  put  up 
in  an  imitation  of  Saxlehner's  red  and  blue 
labels.  The  Matyas  water  was  also  put  up 
in  red  and  white  labels  of  similar  design. 
Suits  were  brought  against  them  in  1886, 
in  the  circuit  court  of  the  United  States,  by 
the  Apollinaris  Company  to  enjoin  the  use  of 
the  name  "Hunyadi"  and  of  the  labels. 
These  suite  were,  however,  withdrawn  for 
want  of  jurisdiction,  and  two  other  cases, 
one  against  Andres  and  the  other  against 
Ungar,  were  brought  by  the  Apollinaris  Com- 
pany in  the  supreme  court  of  the  state.  Ea 

?arte  injunctions  were  issued  in  each  case  in 
'ebruary,  1887,  and  remained  in  force  un- 
til July,  1888,  when  the  injunction  in  the 
Ungar  suit  was  dissolved  upon  application 
of  the  defendant,  and  Boon  thereafter  the 
Andres  suit  waB  voluntarily  discontinued, 
Saxlehner  appeared  to  have  had  no  knowl- 
edge of  these  suite,  although  an  effort  was 
made,  which  the  court  below  found  to  have 
been  unsuccessful,  to  show  that  he  was  no- 
tified of  the  motion  to  dissolve  the  injunc- 
tion, and  refused  to  assist  in  opposing  it 
The  defendants  in  these  suite  seem  to  have 
relied  largely  upon  the  fact  that,  under  the 
laws  of  Hungary,  as  they  then  were,  they  had 
a  right  to  make  use  of  the  word  "Hunyadi," 
provided  they  annexed  thereto  as  a  suffix  a 
word  different  from  "Janos,"  as,  for  instance, 
"Matyas"  or  "Arpad,"  and  that,  having  ob- 
tained permission  by  royal  grant  to  make  use 
of  these  names  in  Hungary,  they  were  en- 
titled to  make  use  of  the  same  names  in  oth- 
er countries. 

In  the  meantime,  however,  and  in  1887, 
Saxlehner  instituted  another  suit  in  Hungary 
to  enjoin  the  use  of  the  name  "Hunyadi" 
as  applied  to  a  water  sold  there  called  the 
"Hunyadi  Josef."  He  was  again  unsuccess- 
ful, not  only  in  preventing  the  use  of  the 
word  "Hunyadi,"  but  even  in  preventing  the 
use  of  colorable  imitations  of  his  red  and 
white  label,  apparently  on  account  of  the 
lack  of  efficient  statutes  upon  the  subject  of™ 
trademarks.  As  one  of  the  witnesses,  Bax-M 
lehner's  son,  states,  he  was* advised  by  his 
lawyer  that  before  1890  there  was  a  statute 
which  gave  protection  against  so-called  coun- 
terfeit or  imitation  labels  and  against  literal 
imitations,  but  not  imitations  which  wen 
similar  merely. 

In  1890,  a  statute  was  passed  which  gave 
a  protection  to  pictorial  trademarks  only, 
but  not  to  trademarks  designated  by  name. 
Plaintiff,  whose  husband  died  in  1889,  at 
once  took  advantage  of  this  statute,  and  in- 
stituted suite  against  Mattoni  ft  Wille,  as 
well  as  a  number  of  other  infringers.  In 
1895,  another  act  was  passed  giving  protec- 
tion to  verbal  trademarks.  The  suit  against 
Mattoni  ft  Wille  resulted  In  an  order  of  the 
minister  of  commerce,  November  26,  1894, 
canceling  the  several  trademarks  of  Hun- 
yadi Matyas  water,  "because,  according  to 
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the  opinion  of  three  expert!  ooniulted  fay  the 
chamber,  such  trademark*  are  similar  In  com- 
position, design,  and  color,  and  also  for  gen- 
eral impression,  to  the  trademarks  previous- 
ly registered  for  the  firm  Saxlehner,  and 
hare  been  found  to  be  imitations  of  the  same 
and  apt  to  mislead  the  public." 

A  similar  suit  Instituted  by  plaintiff 
against  the  Compagnie  Generate  d'Eaux 
Universales  et  de  Bains  de  Mer  resulted  in  a 
similar  decree  canceling  the  Hunyadi  Laszlo 
label,  "because  of  the  three  experts  consulted, 
two  hare  pronounced  same  to  be  entirely  sim- 
ilar to  the  trademark  registered  for  Saxleh- 
ner, and  the  danger  of  misleading  is  greatly 
augmented  by  the  fact  that  on  this  trade- 
mark the  name  'Hunyadi'  is  applied  in  a 
prominent  place." 

The  sale  of  the  Hunyadi  Laszlo  water 
seems  to  have  been  practically  stopped  by 
this  decree,  but  notwithstanding  the  decree 
against  them  of  November  26,  1894,  Mattoni 
ft  Wille  continued  to  use  the  name  Hunyadi 
Matyas  separate  from  the  label,  and  exported 
water  as  before  to  the  defendant  in  this  suit 
with  red  and  blue  labels,  which  were  not  reg- 
istered in  Hungary. 

In  1805,  however,  another  act  was  passed 
in  Hungary  for  the  registration  of  words  or 
names  as  trademarks.  Plaintiff  took  advan- 
tage of  this,  registered  the  name  "Hunyadi" 
as  a  trademark,  and  promptly  instituted 
another  suit  against  Mattoni  &  Wille, 
g  which  resulted,  in  1896,  in  another  decree 
*  canceling,  not  only  the  illustrated  trade- 
marks, but  the  verbal  trademark  "Hunyadi 
Matyas,"  and  awarding  to  the  plaintiff  a 
priority  of  right  to  the  exclusive  use  of  the 
words  "Hunyadi  Janes"  and  "Hunyadi" 
alone,  both  as  a  commercial  denomination  as 
well  as  a  trademark.  In  the  decree  of  the 
minister  the  prior  decree  of  the  minister  of 
agriculture  of  the  year  1873,  legalizing  the 
use  of  Hunyadi  Matyas,  was  referred  to  and 
treated  as  superseded  by  the  laws  of  1890 
and  1895.  "There  is,"  says  he,  "therefore 
absolutely  no  connection  between  that  deci- 
sion and  the  case  now  under  consideration." 
Similar  decrees  were  rendered  the  same  year 
against  other  defendants  who  sought  to  ap- 
propriate the  name  Hunyadi,  including 
"Hunyadi  Josef,"  against  which  Saxleh- 
ner had  been  unsuccessful  in  1887;  Hun- 
yadi Lajos"  and  also  "Uj  Hunyadi"  or 
new  Hunyadi,  whose  litigation  against  Sax- 
lehner seems  to  have  been  carried  on  in  the 
interest  of  the  Apollinaris  Company. 

In  fact,  this  litigation  seems  to  have  re- 
sulted in  a  complete  vindication  of  the  right 
of  Saxlehner  to  the  use  of  the  word  "Hunya- 
di." 

Promptly  upon  the  rendition  of  these  de- 
crees, and  early  in  1897,  this  suit,  as  well  as 
the  others  hereinafter  mentioned,  was  insti- 
tuted. 

The  case  came  on  for  hearing  before  the 
circuit  court  upon  pleadings  and  proofs,  and 
resulted  in  a  decree  enjoining  the  defendant 
from  selling,  or  offering  for  sale,  any  bitter 
water  not  coming  from  the  "Hunyadi  Janos" 
wells  of  the  plaintiff  in  bottles  of  a  straight 
shape,  with  a  short  neck,  and  bearing  labels 


in  color,  size,  shape,  and  general  design  so 
closely  similar  to  plaintiff's  said  label  as  to 
be  calculated  to  deceive,  but  permitting  the 
defendant  to  make  use  of  the  name  ''Hun- 
yadi" as  a  prefix  to  some  other  name  than 
"Janos,"  and  denying  the  injunction  de- 
manded by  the  plaintiff  against  the  use  of 
the  name  '"Hunyadi."   88  Fed.  Rep.  61. 

On  appeal  to  the  circuit  court  of  appeals, 
the  decree  of  the  circuit  court  was  affirmed 
as  to  the  name  "Hunyadi,"  but  reversed  as 
to  the  label,  and  the  bill  dismissed.  63  U. 
S.  App.  139.  145.  91  Fed.  Hep.  636,  33  C.  C. 
A.  291. 

W 

*  M essrs.  Antonio  Knauth,  John  Ck* 
Johnson,  Joseph  H.  Choate,  and  Arthur 
Briesen  for  petitioner. 

Messrs.  Charles  O.  Ooe  and  Edmund 
Wetmore  for  respondent. 

Mr.  Justice  Brown,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 

This  case  involves  the  question  of  plain- 
tiff's exclusive  right  to  the  use  of  the  name 
"Hunyadi"  as  a  trademark  for  Hungarian 
bitter  waters,  as  well  as  her  right  to  the  red 
and  blue  label  and  its  characteristic  feat- 
ures used  by  her  upon  the  bottles  in  which 
she  has  been  accustomed  to  sell  "Hunyadi 
Janos"  water. 

From  the  foregoing  summary  of  the  facts 
it  appears: 

1.  That  Saxlehner  was  the  first  to  appro- 
priate and  use  the  name  "Hunyadi"  as  a 
trademark  for  bitter  waters,  and  that  such 
name  being  neither  descriptive  nor  geograph- 
ical, but  purely  arbitrary  and  fanciful  as 
applied  to  medicinal  waters,  was  the  proper 
subject  of  a  trademark. 

2.  That  in  the  shape  of  his  bottles,  the  de- 
sign of  his  capsules  and  his  labels,  he  was 
originally  entitled  to  be  protected  against 
a  fraudulent  imitation. 

3.  That  the  defendant  is  selling  a  water 
under  the  name  of  "Hunyadi  Matyas"  in 
bottles  of  the  same  Bize  and  shape  as  the 
plaintiff's  containing  a  label  in  three  paral- 
lel panels  of  the  same  colors,  size,  and  gen- 
eral design  as  those  of  the  plaintiff;  that 
their  general  appearance  is  such  as  to  deceive 
the  casual  purchaser;  and  that  such  bottles 
and  labels  were  evidently  designed  for  the 
purpose  of  imposing  the  defendant's  waters 
upon  the  public  as  those  of  the  plaintiff.  A 
moment's  comparison  of  the  two  labels  will 
show  that,  while  the  printed  matter  upon 
each  is  different  from  that  upon  the  other, 
their  general  resemblance  is  such  as  would 
be  likely  to  mislead  the  public  into  the  pur- 
chasing of  one  for  the  other.  While  the  pro- 
prietors of  the  "Hunyadi  Matyas"  water  un- 
doubtedly found  a  justification  for  their  use 
of  the  word  "Hunyadi"  in  the  decision  ofg 
the*minister  of  agriculture  of  1873,  that  de-* 
cision  did  not  cover  the  use  of  the  simulated 
label,  the  adoption  of  which  seems  to  have 
been  an  act  of  undisguised  piracy. 

Practically,  the  only  defenses  pressed  upon 
our  attention  are  those  of  abandonment  and 
laches. 

1.  To  establish  the  defense  of  abandon- 
ment it  is  necessary  to  show  not  only  acts 
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indicating  a  practical  abandonment,  but  an 
actual  intent  to  abandon.  Acta  which  unex- 
plained would  be  sufficient  to  establish  an 
abandonment  may  be  answered  by  showing 
that  there  never  was  an  intention  to  give  up 
and  relinquish  the  right  claimed.  Singer 
Mfg.  Co.  v.  June  Mfg.  Go.  163  U.  S.  169.  186, 
41  L.  ed.  118,  125,  16  Sup.  Ct,  Rep.  1002; 
Moore  v.  Stevenson.  27  Conn.  14;  Lwermore 
T.  White,  74  Me.  462.  43  Am.  Rep.  600;  Jud- 
eon  v.  Malloy,  40  Cal.  290;  Hickman  v.  Link, 
116  Mo.  123,  22  S.  W.  472.  And  in  a  re- 
cent English  case  this  doctrine  has  been  ap- 
plied to  a  case  of  trademarks.  Mouson  v. 
Boehm,  L.  R.  26  Ch.  Div.  308.  With  regard 
to  the  defense  of  abandonment,  it  may  with 
confidence  be  said  that  there  is  but  very 
slight  evidence  of  any  personal  intention  on 
the  part  of  Andreas  Saxlehner  or  his  wife  to 
abandon  the  use  of  the  word  "Hunyadi"  or 
dedicate  the  same  to  the  public,  and  none 
at  all  of  an  intent  to  abandon  the  peculiar 
bottles  and  labels  in  connection  with  which 
be  sold  his  waters.  In  fact,  Saxlehner's 
whole  life  was  a  constant  protest  against  the 
use  by  others  of  the  name  "Hunyadi."  He 
discovered  his  spring  in  1862,  and  in  1863 
obtained  permission  to  give  it  the  name  of 
Hunyadi  Spring.  He  carried  on  an  uninter- 
rupted trade  under  that  name  until  1872.  It 
also  appears  from  the  certificate  of  the  Cham- 
ber of  Commerce  and  Industry  that  the  trade- 
mark "Hunyadi  Janos"  was,  on  December 
12,  1872,  registered,  and  that  previously  to 
such  registration  no  trademark  was  entered 
in  which  the  name  "Hunyadi"  or  "Janos" 
was  contained.  It  further  appears  that 
Ignatius  Markus  had  no  sooner  petitioned 
the  town  council  for  a  license  to  apply  to 
his  spring  the  name  of  "Hunyadi  Matyas" 
than  Saxlehner  entered  his  protest,  and  was 
at  first  successful,  but  was  finally  defeated, 
and  that  upon  the  strength  of  this  decision 
other  springs  were  opened  by  various  parties 
under  trademarks,  of  which  the  word  "Hun- 
yadi" was  the  principal  component  At  that 
2  time,  owing  to  the  Inefflcacy  of  the  Hunga- 
*  rian'laws  upon  the  subject  of  trademarks,  he 
could  do  no  more.  In  1877  he  registered  the 
trademark  "Hunyadi  Janos"  in  the  Patent 
Office  of  the  United  States.  In  1884  he  reg- 
istered both  his  red  and  white  and  red  and 
blue  labels  in  the  Buda-Pesth  Chamber  of 
Commerce,  the  latter  being  intended  for  use 
by  the  Apollinaris  Company.  In  1887  he  in- 
stituted an  unsuccessful  suit  in  Hungary, 
against  the  use  of  the  words  "Hunyadi  Jo- 
sef." Upon  the  passage  of  the  Hungarian 
law  of  1890,  legalizing  the  use  of  pictorial 
trademarks,  the  plaintiff  again  registered  the 
three  labels,  and  in  the  following  year  insti- 
tuted suits  against  all  infringers  in  Hungary, 
which  finally  resulted  in  a  complete  estab- 
lishment of  her  rights  to  the  name  of  "Hun- 
yadi.'' In  1887  Saxlehner  registered  the 
word  "Hunyadi"  as  his  trademark  is  the 
Patent  Office  of  the  United  States,  and  in 
1895,  when  the  act  for  the  protection  of  ver- 
bal trademarks  was  enacted,  plaintiff  regis- 
tered the  same  word  in  Hungary.  Saxleh- 
«Mr  appears,  however,  to  have  successfully 
protested  against  Mattoni  &  Wille's  regis- 
tration of  "Hunyadi  Matyas"  in  Germany. 


In  June,  1896,  plaintiff  also  instituted  a  suit 
against  the  Apollinaris  Company  in  England, 
and  obtained  a  final  injunction  against  the 
illegal  use  of  the  name  "Hunyadi"  In  the 
decree  of  the  court  of  chancery,  which  is  re- 
produced, it  was  ordered  that  the  Apollinaris 
Company  deliver  up  to  the  plaintiff  for  de- 
struction all  labels,  trade  documents,  and  cap- 
sules in  their  possession  which,  by  reason  of 
their  exhibiting  the  name  "Hunyadi,"  are 
capable  of  being  used  for  business  in  the 
United  Kingdom  for  any  Hungarian  bitter 
water  not  being  Hunyadi  Janos  water.  Im- 
mediately upon  the  determination  of  the 
Hungarian  litigation,  and  in  the  spring  of 
1897,  plaintiff  began  these  suits. 

There  is  nothing  in  these  facts  tending  to 
show  an  abandonment  by  Saxlehner  or  the 
plaintiff  of  their  rights  either  in  the  name 
of  Hunyadi  or  in  the  labels,  unless  it  be  the 
fact  that  the  trademark  registered  in  the 
United  States  in  1887  contained  the  words 
"Hunyadi  Janos,"  which,  it  is  insisted,  was 
a  waiver  of  a  right  thereafter  to  register  the 
name  "Hunyadi"  alone.  That  position,  how- 
ever, assumes  that,  in  the  absence  of  such 
re-registration,  other  dealers  would  have  the 
right  to  seize  upon  and  appropriate  the  prin-JJ 
cipal  word  "Hunyadi"  of  the  prior*  trade-* 
mark,  provided  they  changed  the  final  word 
and  substituted  another.  We  are  not  pre- 
pared to  indorse  this  contention.  It  is  not 
necessary  to  constitute  an  infringement  that 
every  word  of  a  trademark  should  be  appro- 
priated. It  is  sufficient  that  enough  be  taken 
to  deceive  the  public  in  the  purchase  of  a  pro- 
tected article.  It  was  said  by  Vice  Chan- 
cellor Shadwell,  in  1847,  "that  if  a  thing 
contains  twenty-five  parts  and  but  one  is 
taken,  an  imitation  of  that  one  will  be  suffi- 
cient to  contribute  to  a  deception,  and  the 
law  will  hold  those  responsible  who  have  con- 
tributed to  the  fraud.  Guinness  v.  Ulmer, 
10  Law  Times,  127.  While  this  may  be  a 
somewhat  exaggerated  statement,  the  reports 
are  full  of  cases  where  bills  have  been  sus- 
tained for  the  infringement  of  one  of  several 
words  of  a  trademark.  Shrimpton  v.  Laight, 
18  Beav.  164;  Clement  v.  Maddick,  1  Giff. 
98;  Hostetter  v.  Yowinkle,  1  DiU.  329,  Fed. 
Cas.  No.  6,714;  Morse  v.  Worrell,  10  Phila. 
168,  9  Am.  L.  Rev.  368;  Grillon  v.  Gvenin, 
Weekly  Notes  (1877),  14;  American  Grocer 
Pub.  Asso.  v.  Grocer  Pub.  Co.  25  Hun,  398. 
It  would  seem  that  the  registration  in  1887 
of  the  single  word  "Hunyadi"  was  really  un- 
necessary for  the  protection  of  Saxlehner'* 
rights,  though  we  see  no  reason  for  holding 
the  former  registration  an  estoppel.  The 
evidence  shows  that  these  Hungarian  bitter 
waters  were  largely  known  in  this  country 
as  Hunyadi  waters,  and  that  in  a  certain 
sense  Hunyadi  had  become  a  generic  word  for 
them.  Of  course,  if  it  became  such  with  the 
assent  and  acquiescence  of  Saxlehner,  he 
could  not  thereafter  assert  his  right  to  its 
exclusive  use.  But  as  this  appropriation 
was  made  against  his  constant  protest,  and 
as  he  apparently  made  every  effort  in  his 
power  to  put  a  stop  to  the  use  of  it,  it  ought 
not  to  be  charged  up  against  his  claim  that 
the  word  had  become  generic. 
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It  ia  contended,  however,  that  the  conduct 
of  the  Apollinaris  Company  was  such  as  to 
■how  an  abandonment  both  of  the  name  and 
label,  and  that  plaintiff  ii  estopped  by  their 
act  in  farther  asserting  title  to  them.  This 
defense  presupposes  that  the  Apollinaris 
Company  had  power  to  bind  Sazlehner  by 
its  admission  and  contract.  Certainly  the 
contract  gave  it  no  such  power  in  express 
£  terms.    Sazlehner  did  not  purport  to  make 

*  the  company  his  agent.  He  agreed  to  sell 
the  company  a  certain  number  of  cases  of  his 
water  at  a  certain  price,  and  also  agreed  to 
•ell  to  no  one  else  during  the  pendency  of  the 
contract.  It  was  agreed  that  their  consign- 
ments should  carry  the  label  "Sole  importers, 
Apollinaris  Company,  Limited,  19  Regent 
street,  London,  S.  W."  The  company  agreed 
not  to  compete  with  Saxlehner  upon  the  con- 
tinent, and  upon  his  part  he  agreed  to  make 
over  to  the  company  all  orders  arising  from 
countries  reserved  to  it,  as  well  as  to  refuse 
such  orders  where  he  had  good  reaaon  to  sup- 
pose they  were  intended  for  such  countries. 
This  is  practically  all  there  is  of  the  con- 
tract. No  agreement  was  made  with  respect 
to  the  trademark  or  the  goodwill  of  the  busi- 
ness, and  the  company  reserved  the  right, 
which  it  subsequently  exercised,  of  cancel- 
ing the  contract  upon  notice.  While  such 
contract  may  have  authorized  the  company 
to  prosecute  infringers  here,  and  in  the  con- 
duct of  those  particular  suits  Saxlehner  may 
have  been  bound,  it  did  not  agree  to  do  so 
or  preclude  the  institution  of  other  suits  by 
him,  nor  was  there  any  authority  on  the  part 
of  the  company  to  bind  him  by  its  admis- 
sions. 

The  conduct  of  the  Apollinaris  Company, 
relied  upon  as  evidence  of  abandonment,  con- 
sists principally  in  the  discontinuance  of  the 
two  suits  against  Ungar  and  Andres  after 
preliminary  injunctions  had  been  obtained 
(Saxlehner  was  not  shown  to  have  had 
knowledge  of  these  suits)  ;  of  a  conversation 
between  Mendelson,  treasurer  of  the  defend- 
ant company,  and  Steinkopf,  a  director  of  the 
Apollinaris  Company  in  London,  in  which 
Mendelson  spoke  of  his  intention  to  sell  the 
Hunyadi  Matyas  water,  of  which  he  had  ob- 
tained control,  and  Steinkopf  stated  "that 
he  could  have  no  objection  to  that;  that  there 
were  other  Hunyadi  waters,"  and  of  some 
other  statements  equally  unimportant 
There  is  little  in  any  of  these  indicative  of 
an  intent  on  the  part  of  the  Apollinaris  Com- 
pany to  abandon  its  exclusive  right  to  the 
use  of  the  word  "Hunyadi"  in  America.  Cer- 
tainly, nothing  indicative  of  such  an  intent 
on  the  part  of  Saxlehner,  whose  conduct  in 
Hungary  was  wholly  inconsistent  with  that 
„  theory.  Evidence  that  the  Apollinaris  Com- 
es pany  intended  to  abandon  an  exclusive  right 

•  to  the  name  "Hunyadi"  might  Insufficient  as 
against  them  to  defeat  a  suit  for  an  injunc- 
tion, but  would  not  be  binding  upon  the 
plaintiff  unless  done  with  her  knowledge  and 
acquiescence. 

2.  The  defense  of  laches  depends  upon 
somewhat  different  considerations,  and,  so 
far  aa  it  applies  to  the  use  of  the  word 
"Hunyadi,"  we  think  it  la  established.  It 


appears  that  after  the  decision  of  the  min- 
ister of  agriculture  in  1873  sustaining  the 
claim  of  Markus  to  the  trademark  "Hunyadi 
Matyas,"  other  springs  were  opened  whose 
waters  were  bottled  under  different  trade- 
marks, in  all  of  which  the  word  "Hunyadi" 
was  a  component,  and  as  early  as  1886  these 
waters  found  their  way  to  the  United  States, 
and  were  put  on  sale  here  with  the  knowledge 
of  the  Apollinaris  Company.  There  ia  no 
evidence  that  Saxlehner  had  personal  knowl- 
edge of  these  infringements,  and  while  some- 
thing may  be  said  in  his  favor  in  view  of  his 
persistent  efforts  to  establish  his  rights  in 
Hungary,  he  was  bound  to  know  the  law  in 
this  country,  and  to  take  steps  within  a  rea- 
sonable time  to  vindicate  his  Tights.  The 
infringers  were  making  use  of  their  trade- 
marks under  licenses  from  the  Hungarian 
government,  and  we  see  no  reason  to  doubt 
that  they  were  proceeding  in  good  faith  to 
dispose  of  their  waters  under  the  trademarks 
registered  in  Hungary.  Under  these  circum- 
stances, if  Saxlehner  had  intended  to  assert 
his  rights,  under  the  laws  of  this  country, 
to  the  exclusive  use  of  the  word  "Hunyadi," 
he  was  bound  to  act  with  reasonable  prompt- 
ness. It  is  true  that  he  may  have  supposed 
the  Apollinaris  Company  would  assert  his 
rights  in  that  particular  for  their  own  ben- 
efit; but  if,  as  we  have  already  held,  he  was 
not  bound  by  their  admissions,  he  is  in  no 
position  to  take  advantage  of  their  inaction, 
and,  as  against  traders  who  were  selling  bitter 
waters  under  trademarks  legalized  by  the 
Hungarian  government,  he  should  not  have 
waited  until  the  name  "Hunyadi"  had  be- 
come generic  in  this  country,  and  indicative 
of  this  whole  class  of  medicinal  waters. 

We  do  not  find  it  necessary  to  decide  ex- 
actly what  effects  shall  be  given  to  the  va- 
rious decrees  of  the  Hungarian  ministers  and 
courts.  It  is  quite  sufficient  to  observe  that0 
the  use  of  the  words  "Hunyadi  Matyas"  waseo 
expressly  sanctioned 'within  the  Kingdom  of* 
Hungary  by  the  minister  of  agriculture  in 
1873,  and  it  would  seem  that  under  our 
treaty  with  the  Austro-Hungarian  Empire 
of  June  1,  1872  (17  Stat,  at  L.  917),  the 
right  to  use  the  word  became  available  in 
the  United  States.  By  the  first  article  of 
this  treaty  "every  reproduction  of  trade- 
marks which,  in  the  countries  or  territories 
of  the  one  of  the  contracting  parties,  are 
affixed  to  certain  merchandise  ...  is 
forbidden  in  the  countries  or  territories  of 
the  other  of  the  contracting  parties;"  and 
by  the  same  article,  "If  the  trademark  has 
become  publio  property  in  the  country  of  its 
origin,  it  shall  be  equally  free  to  all  in  the 
countries  or  territories  of  the  other  of  the 
two  contracting  parties."  In  view  of  the 
decision  of  the  minister  of  agriculture  of 
1873,  sustaining  the  trademark  "Hunyadi 
Matyas,"  and  the  subsequent  adoption  of 
the  word  "Hunyadi"  in  connection  with  soma 
other  word  by  numerous  proprietors  of  sim- 
ilar waters,  it  seems  to  be  clear  that  the  word 
became,  and  continued  to  be  for  twenty  years, 
publie  property  in  the  Kingdom  of  Hungary, 
and  it  is  difficult  to  escape  the  conclusion 
that  it  also  became  so  here.   It  ia  true  the 
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law  of  Hungary  wu  subsequently  changed  in 
this  particular,  and  that  the  courts  of  that 
country  held  the  plaintiff  entitled  to  the 
benefit  of  that  change;  but  it  needs  no  ar- 
gument to  show  that;  if  the  word  once  be- 
came publio  property  here,  a  subsequent 
change  in  the  law  in  her  own  country  would 
not  inure  to  the  advantage  of  the  plaintiff 
here.  The  right  to  individual  appropriation 
once  lost  is  gone  forever. 

If,  upon  tiie  other  hand,  we  assume  that 
the  case  can  be  decided  without  reference  to 
the  law  of  Hungary  or  the  decisions  of  its 
officers  and  courts,  the  plaintiff  is  still  at  a 
disadvantage  by  reason  of  not  instituting 
her  suits  more  promptly.  Saxlehner  knew, 
as  a  matter  of  fact,  that  the  minister  of 
agriculture  had  overruled  his  protest,  and 
that  the  word  "Hunyadi"  had  become  public 
property  in  the  Kingdom  of  Hungary.  He 
knew  that  a  large  number  of  dealers  would 
appropriate  the  word,  and  that  he  was  him- 
self selling  a  large  quantity  of  bitter  water 
in  the  United  States.  He  must  also  have 
known,  or  at  least  had  good  reason  to  know, 
that  his  competitors  were  doing  the  same 
{5  thing.  Under  such  circumstances  he  should 
•  have  instituted*  inquiries  upon  his  own  ac- 
count, and,  regardless  of  his  contract  with 
the  Apollinaris  Company,  have  seen  to  it 
that  his  own  interests  were  protected.  If  the 
Apollinaris  Company  were  not  his  agent  for 
the  protection  of  his  rights  in  the  United 
States,  then  it  was  incumbent  upon  him  to 
assert  such  rights  personally  or  through 
some  other  recognized  medium.  In  now  in- 
voking our  laws,  his  successor  is  bound  to 
show  that  she  has  complied  with  our  require- 
ments of  diligence  and  promptness  in  insti- 
tuting suit.  She  has  failed  in  this  partic- 
ular. By  twenty  years  of  inaction  she  has 
permitted  the  use  of  the  word  by  numerous 
other  importers,  and  it  is  now  too  late  to  re- 
suscitate her  original  title. 

3.  This  argument,  however,  has  but  a  lim- 
ited application  to  the  appropriation  of  the 
bottles  and  red  and  blue  labels  covering  them, 
which  appear  to  have  been  seized  upon  by 
the  proprietors  of  the  Matyas  spring  as  well 
as  by  others,  without  a  shadow  of  justifica- 
tion and  in  fraud  of  plaintiff's  rights.  As 
already  stated,  Saxlehner,  when  he  began 
selling  his  water,  adopted  not  only  the  name 
"Hunyadi  Janos,"  but  a  straight  bottle  with 
a  short  neck,  to  the  top  of  which  was  at- 
tached a  metal  capsule  with  an  inscription,  as 
well  as  a  peculiar  label,  covering  almost  the 
whole  body  of  the  bottle,  divided  into  three 
rectangular  panels  of  red  and  white,  which 
at  the  time  of  his  contract  with  the  Apolli- 
naris Company  was  changed  to  red  and  blue, 
so  far  as  it  applied  to  waters  sold  to  that 
company  for  the  American  market.  A  nar- 
row strip  on  the  top  of  the  label  was  added, 
containing  the  imprint  of  the  Apollinaris 
Company  as  importers,  and  from  1876,  the 
date  of  the  contract,  until  1886  the  business 
was  carried  on  by  the  Apollinaris  Company 
in  this  country  without  any  important  com- 
petitors. In  1886,  however,  Mattoni  ft  Wille 
began  to  consign  "Hunyadi  Matyas"  bitter 
water  to  New  York,  put  up  in  bottles  bear- 


ing a  red  and  white  label.  In  1889  the  Eisner 
ft  Mendelson  Company,  defendant  herein, 
made  a  contract  with  Mattoni  ft  Wille,  by 
which  it  obtained  the  sole  agency  for  the 
United  States  and  Canada  for  the  sale  of 
their  bitter  waters  for  the  term  of  twenty 
years.  During  1880  and  1890  defendant  im- 
ported some  20,000  bottles  under  the  namejj 
of  "Royal*Hungarian  Bitter  Water,"  under* 
a  red  and  white  label  devised  by  themselves. 
In  1890  the  defendant  took  a  new  lease  for 
five  years,  with  an  option  for  a  renewal  for 
twenty  years,  from  Mattoni  of  the  Hunyadi 
Matyas  spring.  The  circuit  court  found  in 
this  connection  that  "the  reason  which  in- 
duced Eisner  to  make  this  lease  was  his  de- 
sire to  control  the  American  label,  so  that 
neither  Mattoni  ft  Wille  nor  European  pur- 
chasers could  interfere  with  the  American 
trade.  A  new  label  was  therefore  forthwith 
devised  by  Eisner,  which  was  a  reddish 
brown  and  blue  label,  and  is  described  in 
the  complaint  containing  the  name  'Hunyadi 
Matyas,'  'Buda  KeserUviz'  and  a  medallion 
portrait  of  King  Stephen  in  the  center  of 
the  red  division.  He  intentionally  simulated 
the  Saxlehner  United  States  label  for  the 
purpose  of  obtaining,  by  means  of  the  simu- 
lation, a  part  of  the  goodwill  which  the 
Janos  water  had  gained."  [88  Fed.  Rep. 
61.] 

We  are  pointed  to  no  decision  of  the  Hun- 
garian authorities  authorizing  the  use  of  Sax- 
fehner's  label  by  other  parties.  The  petition 
of  Markus  did  not  ask  for  permission  to  use 
it  The  decision  of  1873  did  not  grant  it 
The  decree  favorable  to  Saxlehner  did  not 
mention  it  but  dealt  only  with  the  name 
"Hunyadi."  Notwithstanding  repeated  vio- 
lations of  his  label,  he  seems  to  have  been 
unable  to  obtain  redreBS  on  account  of  the 
inefficacy  of  the  laws  until  1896,  when  a  com- 
petitive trademark  was  ordered  to  be  can- 
celed in  his  favor  by  reason  of  its  resem- 
blance to  Saxlehner's  label,  as  well  as  by  the 
use  of  the  word  "Hunyadi."  In  all  his  appli- 
cations, both  in  Hungary  and  the  United 
States,  for  the  registration  of  his  trademark 
name,  there  is  an  express  reservation  of  his 
right  to  the  medallion  head  of  Hunyadi  and 
to  his  label.  Indeed,  we  find  no  authority 
whatever  for  the  appropriation  of  this  label 
by  any  of  Saxlehner's  competitors,  and  noth- 
ing to  show  that  it  was  not  a  case  of  undis- 
guised piracy.  The  only  justification  for  its 
appropriation  now  insisted  upon  is  the  fact 
that  by  general  use  in  this  country  for  the 
past  ten  years,  it  has  come  to  be  recognized 
as  a  kind  of  generic  label  applicable  to  all 
Hungarian  bitter  waters,  and  if  Saxlehner 
had  originally  an  exclusive  right  to  make 
use  of  it  that  right  has  been  lost  by  hisft 
acquiescence  and  that  of  the  Apnllinarisw 
Company  in  its  general  ubo  by  oUier*import-* 
era.  But  in  cases  of  actual  fraud,'  as  we 
have  repeatedly  held,  notably  in  the  recent 
case  of  Molntire  v.  Pryor,  173  U.  S.  88,  43 
L.  ed.  606, 19  Sup.  Ct  Rep.  352,  the  principle 
of  laches  has  but  an  imperfect  application, 
and  delay  even  greater  than  that  permitted 
by  the  statute  of  limitations  is  not  fatal  to  - 
plaintiff's  claim.   We  have  only  to  refer  to 
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the  cases  analysed  In  that  opinion  for  tola 
iii.tlngiii.MTig  principle  that,  where  actual 
fraud  it  proved  the  court  will  look  with  muoh 
indulgence  upon  the  circumstances  tending 
to  excuse  the  plaintiff  from  a  prompt  asser- 
tion of  hie  rights.  Indeed,  in  a  case  of  an 
active  and  continuing  fraud  like  this,  we 
should  be  satisfied  with  no  evidence  of  laches 
that  did  not  amount  to  proof  of  assent  or  ao- 
fuieeoence. 

As  applicable  to  trademarks,  two  cases  in 
this  court  are  illustrative  of  this  principle. 
In  McLean  v.  Fleming,  90  U.  S.  246,  24  L. 
ed.  828,  there  had  been  apparently  a  delay  of 
about  twenty  years  in  instituting  proceed- 
ings, but  the  court  observed  that  "equity 
courts  will  not,  in  general,  refuse  an  injunc- 
tion on  account  of  delay  in  seeking  relief 
where  the  proof  of  infringement  is  clear,  even 
though  the  delay  may  be  such  as  to  preclude 
the  party  from  any  right  to  an  account  for 
past  profits."  An  injunction  was  granted  in 
this  case,  but  it  was  held  that  by  reason  of 
inexcusable  laches,  the  complainant  was  not 
entitled  to  an  account  of  gaina  or  profits. 
See  also  Harrison  v.  Taylor,  11  Jur.  X.  S. 
408.  An  effort  was  made  in  Menendez  v. 
Holt,  128  U.  S.  614,  32  L.  ed.  626,  0  Sup.  Ct 
Eep.  143,  to  obtain  a  reconsideration  of  the 
principle  of  MoLean  v.  Fleming,  so  far  as  it 
was  therein  held  that  an  injunction  might 
be  awarded,  though  the  complainant  were 
precluded  by  his  delay  from  obtaining  an  ac- 
count of  gains  and  profits.  But  the  Chief 
Justice  observed:  ''The  intentional  use  of 
another's  trademark  is  a  fraud;  and  when 
the  excuse  is  that  the  owner  permitted  such 
use,  that  excuse  is  disposed  of  by  affirmative 
action  to  put  a  stop  to  it.  Persistence  then 
in  the  use  is  not  innocent,  and  the  wrong  is 
a  continuing  one,  demanding  restraint  by  ju- 
dicial interposition  when  properly  invoked. 
Mere  delay  or  acquiescence  cannot  defeat  the 
remedy  by  injunction  in  support  of  the  le- 
gal right,  unless  it  has  been  continued  so 
long  and  under  such  circumstances  as  to  de- 
$  feat  the  right  itself,  .  .  .  nor  will  the 
*  issue  of  an  injunction 'against  the  infringe- 
ment of  a  trademark  be  denied  on  the  ground 
that  mere  procrastination  in  seeking  redress 
for  depredations  had  deprived  the  true  pro- 
prietor of  his  legal  Tight  {Fulhoood  v. 
Fulhoood,  I*.  B.  6  Ch.  Div.  176.)  .  .  . 
So  far  as  the  act  complained  of  is  completed, 
acquiescence  may  defeat  the  remedy  on  the 
principle  applicable  when  action  is  taken  on 
the  strength  of  encouragement  to  do  it,  but 
so  far  as  the  act  is  in  progress  and  lies  in  the 
future,  the  right  to  the  intervention  of 
equity  is  not  generally  lost  by  previous  de- 
lay, in  respect  to  which  the  elements  of  an 
estoppel  could  rarely  arise." 

In  the  case  under  consideration  we  do  not 
see  how  it  is  possible  to  wring  an  abandon- 
ment on  the  part  of  Saxlehner  or  the  plain- 
tiff from  the  repeated  and  persistent  efforts 
made  by  them  in  Hungary  to  assert  their 
rights.  But  it  was  not  until  the  law  was 
•mended  in  1896  that  these  efforts  were  suc- 
cessful. It  can  scarcely  be  wondered  at  that) 
in  view  of  the  disabilities  under  which  he  la- 
bored In  his  own  country,  Saxlehner  should 


have  thought  it  futile  to  undertake  the  pros- 
ecution of  his  rights  in  a  distant  land.  As 
the  defendant  is  Tumble  to  call  to  his  assistance 
any  authority  from  the  home  government 
for  the  use  of  these  simulated  labels,  and  as 
they  and  their  vendors  in  Hungary  seized 
upon  these  labels  with  knowledge  of  Saxleh- 
ner'a  rights,  it  is  no  hardship  to  enjoin  their 
further  use,  and  to  hold  defendant  liable  for 
such  profits  as  it  may  have  realized  or  for 
such  damages  as  the  plaintiff  may  have  sus- 
tained by  reason  of  the  illegal  use. 

It  seems,  however,  that  in  1893  the  defend- 
ant company  began  to  affix  to  their  bottles  of 
Matyas  water  an  additional  label,  consisting 
of  a  red  seal  upon  a  white  ground,  and  con- 
taining the  words,  "Ask  for  the  Seal  brand. 
This  label  has  been  adopted  to  protect  the 
public  from  imitation  and  as  a  guarantee  of  the 
genuineness  of  the  Hunyadi  Matyas  Water 
imported  solely  by  Eisner  &  Mendelson  Co, 
New  York."  The  attention  of  druggists  was 
called  to  this  Seal  brand  by  advertisements 
in  the  trade  papers.  The  circuit  court  was 
of  opinion  that,  as  the  word  "Hunyadi"  had 
become  generic,  and  was  no  longer  subject  to 
individual  appropriation,  this  label  was  a 
sufficient  attempt  on  the  part  of  defendant  to^ 
assert  that  it  was  the  seller  of  the*Matyas* 
water,  and  that  from  its  adoption  it  freed 
the  defendant  from  the  charge,  which  before 
that  time  was  true,  that  it  was  cajoling  or 
deceiving  the  ordinary  purchaser  into  the  be- 
lief that  he  was  buying  the  Janos  water ;  and 
in  its  decree  refused  to  enjoin  the  defendant 
from  selling  such  water  under  the  red  and 
blue  label  bearing  the  name  "Hunyadi 
Matyas"  in  connection  with  the  Seal  brand 
label. 

We  are  of  opinion,  however,  that  as  de- 
fendant's bottle  and  label  are  a  clear  infringe- 
ment upon  those  of  the  plaintiff,  it  would  be 
destructive  to  her  just  rights  to  permit  the 
use  of  such  bottles  and  labels  by  the  de- 
fendant, notwithstanding  the  affixing  of  the 
Seal  brand,  which  is  a  mere  private  mark  of 
the  importer.  The  injury  to  her  is  in  the 
simulation  of  her  bottle  and  label,  and  she 
has  the  right  to  require  that  her  competitors 
shall  be  forced  to  adopt  *  style  of  bottle 
which  no  one  with  the  exercise  of  ordinary 
care  can  mistake  for  hers.  While  this  label 
may  have  been  adopted  in  good  faith,  we  do 
not  think  its  employment  would  prevent  the 
casual  customer  from  purchasing  this  water 
as  that  of  the  plaintiff,  and  that  the  injunc- 
tion should  also  go  against  its  use  and  that 
plaintiff  should  recover  her  damages  there- 
for. 

We  are  therefore  of  opinion  that  the  decree 
of  the  Circuit  Court  of  Appeal*  must  be  re- 
verted, and  the  case  remanded  to  the  Circuit 
Court  for  the  Southern  District  of  New 
York,  with  directions  to  reinstate  its  decree 
of  April  29,  1898,  except  so  far  as  it  denies 
to  the  plaintiff  an  injunction  against  the 
use  of  the  Seal  brand  labels  and  damages) 
sustained  by  such  use,  and  for  further  pro- 
ceedings '  inconsistent  with  the  opinion 
of  this < 
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EMTTJK  SAXLEHNEB 
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SIEGEL-COOPER  COMPANY. 
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EMTLTK  SAXLEHNEB 
*. 

RUDOLPH  GEES. 


HMniv.  SAXLEHNEB 
v. 

LOUIS  MARQUET. 
Trademark* — infringement — injunction. 


The  Infringer  of  a  trademark  la  not 
ated  from  liability  to  a  rait  for  an  Injunction 
by  reason  of  the  fact  that  he  acted  lnno- 
centlj. 

[Nos.  80.  81,  82.) 

Argued  March  to,  to,  1900.   Decided  Octo- 
ber 15,  1900. 

See  the  ease  preceding. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  courts 

These  three  cases  were  brought  against  re- 
tail dealers,  and  defended  by  the  Eisner  & 
Mendelson  Company,  who  imported  and  fur- 
nished the  defendants  with  the  water  sold  by 
them.  The  bills  charged  the  defendants 
generally  with  unlawfully  selling  bitter  wa- 
ter under  labels  simulating  Saxlehner's  blue 
and  red  label,  and  under  the  name  "Hun- 
yadi."  The  answer  was  substantially  the 
same  as  that  in  the  main  case,  and  the  same 
record  of  proofs  was  used. 

In  the  case  against  the  Siegel-Cooper  Com- 
pany there  wae  no  charge  of  an  intentional 
fraud,  and  the  court  found  there  was  no  evi- 
dence of  fraudulent  conduct  on  its  part,  and 
dismissed  the  bill  as  to  that  company.  As 
to  the  other  two  cases  the  court  found  that 
the  clerks  in  charge  of  their  stores,  in  re- 
sponse to  special  requests  for  Janos  water, 
wrapped  up  and  delivered  Matyas  water  pur- 
chased  of  the  Eisner  &  Mendelson  Company. 
In  other  words,  that  they  had  palmed  off  the 
one  for  the  other. 
_  We  think  that  an  injunction  should  issue 
«  against  all  these  defendants,  bnt  that,  as  the 
*  Siegel-Cooper  Company  appears  tc*have  act- 
ed in  good  faith,  and  the  sales  of  the  others 
were  small,  they  should  not  be  required  to 
account  for  gains  and  profits.  The  fact  that 
the  Siegel-Cooper  Company  acted  innocently 
does  not  exonerate  it  from  the  charge  of  in- 
fringement. Moet  v.  Oouston,  33  Beav.  678; 
Mxllington  T.  Fox,  8  Myl.  &  C.  338;  Bdele- 
ten  v.  Edeltten,  1  DeQ,  J.  4  S.  185;  Browne, 
Trademarks,  |  886. 

The  decree*  of  the  Circuit  Court  of  Ap- 
peal* in  thete  eaie*  are  also  reverted,  and 
the  cases  remanded  to  the  Circuit  Court  for 
the  Southern  District  of  New  York  for  fur- 
ther proceedings,  etc 


Oct.  T&sm, 

(179  U.  8.  «) 
EMILIE  SAXLEHNER 

v. 

ALEXANDER  NIELSEN. 
Trademark* — abandonment — laehe*. 

1.  The  laches  of  the  owner  of  a  trademark  In 
the  word  "Hunyadi"  Is  sufficient  to  defeat 
his  rights  therein,  when  by  twenty  years  of 
Inaction  he  has  permitted  the  use  of  the  word 
by  Infringers  In  this  country  who  are  using 
It  under  licenses  from  the  Hungarian  govern- 
ment, until  the  name  has  become  generic  as 
Indicative  of  the  whole  class  of  medicinal 
waters  for  which  It  Is  used. 

2.  A  right  of  action  for  fraudulent  use  of  la- 
bels Is  not  defeated,  on  the  ground  of  laches, 
by  failure  for  many  years  to  assert  It,  when 
during  that  time  the  owner  was  making  re- 
peated, persistent,  and  for  a  long  time  unsuc- 
cessful, efforts  In  his  own  country  to  estab- 
lish his  rights. 

[No.  33.] 

Argued  and  Submitted  Maroh  to,  to,  1900. 
Decided  October  15,  1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decision  revers- 
ing a  decree  of  the  Circuit  Court  on  a  bill 
for  injunction  against  infringement  of  a 
trademark  and  labels.  Reversed. 

See  same  case  below,  63  U.  S.  App.  144,  01 
Fed.  Rep.  1004,  34  C.  C.  A.  600. 

Statement  by  Mr.  Justice  Brown  i 
This  was  a  bill  of  similar  character  to 
those  involved  in  the  prior  cases,  and  was 
brought  to  enjoin  the  defendant  from  selling 
water  under  the  name  of  "Hunyadi  Lajos," 
or  any  other  name  in  which  the  word  "Hun- 
yadi" occurs,  as  well  as  selling  such  water 
in  bottles  or  under  capsules  or  labels  resemb- 
ling those  of  the  plaintiff  upon  her  bottles 
of  "Hunyadi  Janos"  water.  The  answer 
pleaded  abandonment  and  laches.  The  cir- 
cuit court  made  a  similar  decree  to  that  in 
the  Eisner  &  Mendelson  suit,  enjoining  the 
infringement  of  plaintiff's  red  and  blue  label, 
requiring  an  accounting  for  damages,  and 
denying  relief  against  tie  use  of  the  name  5 
"Hunyadi."  The  circuit'eourt  of  appeals  re-* 
versed  this  decree,  and  ordered  the  bill  to  be 
dismissed. 

Meter*.  Antonio  Xnavuth,  John  O. 
Johnson,  Joseph  H.  Ohoate,  and  Arthur 
Briesen  for  petitioner. 
Mr.  Louis  O.  Raegener  submitted  the 
for  respondent. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  evidence  in  this  case  is  much  less 
complete  than  that  in  the  cases  just  decided, 
although  its  general  tendency  is  much  the 
same.  Plaintiff  proves  the  adoption  of  the 
name  "Hunyadi"  by  certificate  of  the  munic- 
ipal council  of  Buda,  dated  January  10, 
1863,  authorizing  Sazlehner  to  give  his 
spring  the  name  of  "Hunyadi  Spring,"  and 
by  other  certificates  of  a  similar  character. 
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It  was  shown  that  Andreas  Saxlehner  had 
used  uninterruptedly  the  trademark  "Hun- 
yadi Janos"  ever  since  1865;  that  in  1879 
he  had  registered  this  trademark  in  Hun- 
gary, and  that  plaintiff  had  re-registered  the 
same  in  1890.  It  was  admitted  that,  if  the 
plaintiff  had  not  been  guilty  of  laches,  ac- 
quiescence, or  abandonment,  she  would  un- 
doubtedly be  entitled  to  the  exclusive  en- 
joyment of  both  name  and  label. 

But  the  contract  with  the  Apollinaris 
Company  was  also  put  in  evidence,  together 
with  testimony  showing  that  from  1886, 
when  the  Hunyadi  Arpad  water  began  to  be 
imported,  some  fourteen  different  Hunyadi 
waters  were  put  upon  the  American  market 
without  opposition  on  the  part  of  Saxlehner 
or  the  Apollinaris  Company,  and  that  the 
name  "Hunyadi"  had  become  widely  known 
in  this  country  as  applicable  to  Hungarian 
bitter  waters.  Of  some  of  these  waters  the 
importations  were  as  high  as  six  or  seven 
thousand  cases  a  year.  As  stated  in  the  for- 
mer opinion,  the  use  of  the  name  "Hunyadi" 
had  become  generic  in  Hungary,  and  Saxleh- 
ner could  not  have  been  ignorant  of  this  fact, 
or  of  the  further  fact  that  exportation  of 
5  these  waters  were  constantly  being  made  to 
•  foreign  countries.  He*was,  at  least,  put  up- 
on inquiry  as  to  whether  these  waters  were 
not  being  sold  in  America  in  competition  with 
his  own,  and  he  should  have  either  instructed 
the  Apollinaris  Company  to  prosecute  the  in- 
fringements, or  instituted  proceedings  him- 
self to  vindicate  his  proprietary  interest  in 
the  name.  Under  such  circumstances  we 
think  it  too  late  now  to  maintain  an  exclu- 
sive title  on  the  part  of  the  plaintiff  to  the 
name  "Hunyadi,'1  and  that  she  has  been 
guilty  of  laches  which  preclude  her  right  to 
an  injunction. 

So  far  as  the  question  of  label  is  con- 
cerned, plaintiff's  witnesses  proved  sales  of 
the  Hunyadi  Janos  water  m  this  country 
since  about  1870,  first  under  a  red  and  white 
label  and  afterwards  under  the  red  and  blue 
label.  Defendant's  water  does  not  come 
from  the  neighborhood  of  Buda-Pesth,  but 
from  a  spring  situated  at  Kocs,  more  than 
a  hundred  miles  from  that  place,  though  the 
water  is  apparently  of  similar  character. 
His  label  appears  to  have  been  designed  orig- 
inally by  one  Schmidthauer,  in  Hungary, 
where  it  was  registered  as  a  trademark  in 
July,  1892,  and  introduced  the  same  year  in- 
to this  country.  The  label  is  so  obviously  an 
imitation  of  the  Saxlehner  label  that  defend- 
ant makes  no  argument  to  the  contrary,  and 
the  appearance  of  the  two  is  so  nearly  alike 
that  a  casual  purchaser  would  easily  sup- 
pose he  was  purchasing  the  Hunyadi  Janos 
water  in  buying  that  of  the  defendant.  The 
record  also  shows  that  the  trademark  reg- 
istered by  Schmidthauer  in  July,  1892,  as 
above  stated,  was  canceled  by  the  Oyor 
Chamber  of  Commerce  and  Industry  on 
March  24,  1897.  There  seems  to  have  been 
no  excuse  for  the  adoption  of  this  label  ex- 
cept the  fact  that  so  many  dealers  of  bitter 
water  in  Hungary  had  seized  upon  Saxleh- 
ner's  name  and  label  that  it  was  treated  as 
public  property.  For  the  reasons  stated  in 
MS.O-* 


the  former  case,  we  think  that  defendant 
should  be  held  accountable  for  this  misap- 
propriation. 

The  decree  of  the  Circuit  Court  of  Appeals 
will  therefore  be  reversed,  and  the  case  re- 
manded to  the  Circuit  Court  for  the  Eastern 
District  of  New  York  with  direction  to  re- 
instate its  decree  of  July  18,  1898,  and  for 
further  proceedings  consonant  with  this 
opinion. 

<17»  TJ.  S.  68) 
DANIEL  WILEY,  Plff.  in  Brr, 
v. 

D.  L.  SINKLER,  T.  D.  Lanigan,  and  Ben- 
jamin Elfe. 

Error  to  circuit  court — constitutional  ques- 
tion— right  to  vote  for  member  of  Con- 
greet — jurisdiction  of  oirouit  court — 
amount  in  dispute — sufficiency  of  plead- 
ing— right  of  unregistered  voter  to  contest 
statute. 

1.  The  right  to  vote  tor  members  ox  the  Con- 
gress of  the  United  States  has  Its  foundation 
In  the  Constitution  of  the  United  States,  and 
therefore  a  case  Involving  the  question  may 
be  brought  directly  from  the  circuit  court  to 
the  Supreme  Court,  under  the  act  of  Con- 
gress of  March  S,  1891,  chap.  617,  |  6,  cl.  4 
(26  Stat,  at  L.  828). 

2.  An  action  against  election  officers  to  recover 
damages  for  the  rejection  of  a  vote  for  a 
member  of  the  House  of  Representatives  for 
the  United  States,  In  which  the  damages  are 
laid  at  the  sum  of  $2,500,  Is  within  the  ju- 
risdiction of  the  circuit  court  of  the  United 
States,  concurrent  with  the  courts  of  the 
state. 

8.  The  amount  of  damages  which  plaintiff 
shall  recover  In  an  action  for  rejecting  his 
vote  for  a  member  of  Congress  Is  peculiarly 
appropriate  for  the  determination  of  a  Jury, 
and  therefore  when  the  damages  are  laid  at 
the  sum  of  $2,600,  no  opinion  of  the  court 
upon  that  subject  can  Justify  It  In  holding 
that  the  amount  In  controversy  Is  less  than 
the  sum  or  value  of  $2,000,  so  as  to  be  In- 
sufficient to  support  the  Jurisdiction  of  the 
circuit  court  of  the  United  States. 

4.  An  allegation  that  the  plaintiff  was  a  duly 
qualified  elector,  but  without  any  allegation 
that  he  was  ever  registered  as  such,  Is  In- 
sufficient to  state  a  cause  of  action  for  un- 
lawfully rejecting  his  vote,  under  8.  C.  Const, 
art.  8,  I  8,  and  Rev.  But.  1898,  I  182,  mak- 
ing it  necessary  to  be  registered  In  order  to  be 
entitled  to  vote. 

6.  A  voter  who  does  not  allege  that  he  ever 
was  registered  or  ever  made  any  application 
to  be  registered,  but  who,  so  far  as  appears, 
may  have  been  entitled  to  apply  for  registra- 
tion, Is  not  In  a  position  to  Impugn  the  con- 
stitutionality of  a  statute  for  registration  on 
the  ground  that  It  In  effect  required  a  longer 
residence  In  the  county  than  was  required  by 
the  Constitution  of  the  state,  and  otherwise 
unreasonably  Impeded  the  exercise  of  the  con- 
stitutional right  of  voting. 

[No.  t.] 

Submitted  October  11,  1898.  Ordered  for 
oral  argument  October  H,  1898.  Argued 
December  8,  1899.  Decided  October  IS, 
1900. 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina  to  review  a  decision  dismissing  a 
complaint  in  an  action  to  recover  damages 
for  rejecting  a  vote  for  member  of  Congress. 
Affirmed. 

Statement  by  Mr.  Justice  Gray: 
This  was  an  action  brought  March  11, 
1895,  in  the  circuit  court  of  the  United 
States  for  the  district  of  South  Carolina,  by 
a  resident  of  the  city  of  Charleston  in  that 
state,  against  the  board  of  managers  of  a 
general  election  at  a  ward  and  precinct  in 
that  city,  to  recover  damages  in  the  sum  of 
$2,500  for  wrongfully  and  wilfully  rejecting 
his  vote  for  a  member  of  the  House  of  Repre- 
sentatives of  the  United  States  for  the  Btate 
of  South  Carolina  on  November  0,  1894. 
The  allegations  of  the  complaint  were  as  fol- 
lows: 

"I.  That  the  plaintiff  is  and  was  on  the 
6th  day  of  November,  1894,  a  resident  of  the 
city  and  county  of  Charleston,  in  the  state 
of  South  Carolina;  and  that  he  had  been  a 
resident  of  said  state  for  a  period  of  more 
than  twelve  months  next  preceding  said  6th 
day  of  November,  1894,  and  a  resident  of 
said  city  and  county  for  more  than  sixty 
days  next  preceding  said  day;  and  that  un- 
der the  Constitution  and  laws  of  the  said 
state  of  South  Carolina  and  the  Constitution 
and  laws  of  the  United  States  the  said  plain- 
tiff is,  and  was  at  the  time  aforesaid,  twenty- 
.one  years  of  age,  and  is  and  was  in  every 
■«  other  respect  a  duly  qualified  elector  of  said 
*  state,  and  is  and  was  on  the  said  6th  day*of 
November,  1894,  entitled  to  vote  for  a  mem- 
ber of  the  House  of  Representatives  of  the 
United  States  from  said  state  of  South  Caro- 
lina. 

"II.  That  the  defendants  were  on  the  day 
and  year  aforesaid  the  board  of  managers  of 
the  Federal  election,  at  the  first  election  pre- 
cinct in  the  sixth  ward  of  said  city  of 
Charleston,  in  said  county  and  state;  that, 
as  the  plaintiff  has  been  informed  and  be- 
lieves, the  said  defendants  were  duly  ap- 
pointed and  qualified  as  suoh  managers; 
and  that  they  were  present  at  the  polling 
place  in  the  said  election  precinct  on  the  said 
6th  day  of  November,  1894,  and  during  all 
the  time  the  polls  were  opened  on  said  day 
were  there,  acting  as  such  board  of  mana- 
gers of  the  Federal  election. 

"III.  That  the  proper  election  precinct  at 
which  the  said  plaintiff  was  entitled  to  vote 
is  the  said  first  precinct  in  the  sixth  ward  of 
the  city  and  county  of  Charleston,  in  the 
state  aforesaid ;  and  that  on  the  said  6th  day 
of  November,  1894,  and  while  the  polls  were 
open  for  voting  purposes,  the  said  plaintiff 
presented  himself  at  the  polling  place  in  said 
election  precinct,  and  then  and  there  offered 
to  vote  and  cast  his  ballot  for  one  of  the 
candidates  for  the  office  of  member  of  the 
House  of  Representatives  of  the  United 
States  for  the  state  of  South  Carolina  in  the 
Fifty-fourth  Congress;  and  the  plaintiff  fur- 
ther avers  that  he  then  and  there  had  ready 
the  proof  of  his  qualifications  as  such  Fed- 
eral elector  as  aforesaid. 

"IV.  That  the  said  defendants  unlawfully. 


wilfully,  and  injuriously  refused  to  permit 
the  said  plaintiff  to  vote  at  said  precinct  and 
at  said  Federal  election  which  was  there  held 
according  to  law,  on  said  6th  day  of  Novem- 
ber, 1894,  for  one  of  the  candidates  for  mem- 
ber of  said  House  of  Representatives  of  the 
United  States  for  the  state  aforesaid;  and 
wrongfully  and  wilfully,  and  without  any 
lawful  cause  or  excuse,  rejected  the  plain- 
tiff's said  vote;  to  his  damage  $2,500. 

"Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendants  for  the  said 
sum  of  $2,500,  and  for  the  costs  of  this  ac- 
tion." 

The  defendants  demurred  to  the  complaint, 
upon  the  following  grounds:  3 
*  First.  That  the  court  had  no  jurisdiction* 
of  the  action,  because  it  did  not  affirmative- 
ly appear  on  the  face  of  the  complaint  that 
a  Federal  question  was  involved;  and  be- 
cause it  appeared  on  the  face  of  the  com- 
plaint that  a  verdict  for  $2,000  would  be  so 
excessive  that  the  court  would  be  required 
to  set  it  aside. 

Second.  That  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, because,  by  §  2008  of  the  Revised  Stat- 
utes of  the  United  States,  an  action  must  be 
brought  for  a  penalty,  and  not  for  damages; 
and  because  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
either  under  that  statute,  or  at  common  law. 

The  court,  without  considering  the  other 
grounds,  sustained  the  demurrer  and  dis- 
missed the  complaint  because  it  did  not  stats 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  it  failed  to  state  that  the  plain- 
tiff was  a  duly  registered  voter  of  the  stats 
of  South  Carolina.  The  plaintiff  sued  out  a 
writ  of  error  from  this  court. 

The  material  parts  of  the  Constitution  and 
laws  of  South  Carolina,  referred  to  in  argu- 
ment, are  stated  in  the  margin. t 


tin  the  Constitution  of  1868  the  lit  article, 
entitled  "Declaration  of  Rights,"  contains  the 
following  provisions: 

"Sec.  81.  All  elections  shall  be  free  and  open, 
and  every  Inhabitant  of  this  commonwealth, 
possessing  the  qualifications  provided  for  In  this 
Constitution,  shall  have  an  equal  right  to  elect 
officers  and  be  elected  to  fill  public  office." 

"Sec.  88.  The  right  of  suffrage  shall  be  pro- 
tected by  laws  regulating  elections,  and  pro- 
hibiting, under  adequate  penalties,  all  undue  In- 
fluences from  power,  bribery,  tumult,  or  Im- 
proper conduct." 

The  8th  article  of  the  same  Constitution,  en- 
titled "Bights  of  Suffrage,"  contains  the  fol- 
lowing provisions: 

"Sec  2.  Every  male  cltlsen  of  the  United 
States,  of  the  age  of  twenty-one  years  and  up- 
wards, not  laboring  under  the  disabilities  named 
In  this  Constitution,  without  distinction  of  race, 
color,  or  former  condition,  who  shall  be  a  resi- 
dent of  this  state  at  the  time  of  the  adoption 
of  this  Constitution,  or  who  shall  thereafter 
reside  In  this  state  one  year,  and  In  the  county 
In  which  he  offers  to  vote  sixty  days,  next  pre- 
ceding any  election,  shall  be  entitled  to  vote  for 
all  officers  that  are  now  or  hereafter  may  be 
elected  by  the  people,  and  upon  all  questions 
submitted  to  the  electors  at  any  elections :  Pro- 
vided, that  no  person  shall  be  allowed  to  vets 
or  hold  office  who  Is  now  or  hereafter  may  be 
disqualified  therefor  by  the  Constitution  of  the 
United  States,  until  such  disqualification  shall 
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Mr.  Justice  Gray,  after  stating  the  ease 
as  above,  delivered  the  opinion  of  the  court: 
This  case  involves  the  construction  and 
application  of  the  Constitution  of  the  United 
States,  and  is  therefore  rightly  brought  di- 
Jrectly  from  the  circuit  court  of  the  United 
■  States*to  this  court,  under  the  act  of  March 
S,  1891,  chap.  517,  I  5,  d.  4  (26  Stat  at  L. 
828). 

The  right  to  vote  for  members  of  the  Con- 


gress of  the  United  States  is  not  derived 
merely  from  the  Constitution  and  laws  of 
the  state  in  which  they  are  chosen,  but  has 
its  foundation  in  the  Constitution  of  the 
United  States.  S 
*  This  is  clearly  and  amply  set  forth  in  Bar 
parte  Yarbrough,  110  U.  8.  061,  28  L.  ed. 
274,  4  Sup.  Ct  Rep.  162,  in  which  this  court, 
speaking  by  Mr.  Justice  Miller,  upheld  a 
conviction  in  a  circuit  court  of  the  United 
States  under  5§  6608  and  6520  of  the  Re- 
vised Statutes  for  a  conspiracy  to  intimidate 
a  citizen  of  the  United  States  in  the  exercise 
of  his  right  to  vote  for  a  member  of  Con- 
gress, and  answered  the  proposition  "that 


be  removed  by  the  Congress  of  the  United 
States :  Provided,  further,  that  no  person  while 
kept  la  any  almshouse  or  asylum,  or  of  unsound 
mind,  or  confined  In  any  public  prison,  snail  be 
allowed  to  vote  or  bold  office. 

"Sec.  8.  It  shall  be  the  duty  of  the  general 
assembly  to  provide  from  time  to  time  for  the 
registration  of  all  electors." 

"Sec  7.  Every  person  entitled  to  vote  at  any 
•lection  shall  be  eligible  to  any  office  which 
bow  Is,  or  hereafter  shall  be,  elective  by  the 
people  In  the  county  where  he  shall  have  resided 
sixty  days  previous  to  such  election,  except  as 
otherwise  provided  In  this  Constitution  or  the 
Constitution  and  laws  of  the  United  States. 

"Sec  8.  The  general  assembly  shall  never 
pass  any  law  that  will  deprive  any  of  the  cl ti- 
ssue of  this  state  of  the  right  of  suffrage,  except 
(or  treason,  murder,  robbery,  or  dueling,  where- 
of the  person  shall  have  been  duly  tried  and 
convicted."  This  section  was  amended  In  1882 
by  substituting,  for  the  word  "robbery,"  the 
words  "burglary,  larceny,  perjury,  forgery,  or 
any  other  infamous  crime." 

The  Revised  Statutes  of  South  Carolina  of 
1803  contain  the  following  provisions : 

"Sec.  162.  The  general  elections  for  Federal, 
state,  and  county  officers  In  this  state  shall  be 
held  on  the  1st  Tuesday  following  the  1st  Mon- 
day In  November  in  every  second  year,  reckon 
ing  from  the  year  one  thousand  eight  hundred 
and  seventy." 

"Sec.  181.  Every  male  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years  and  up- 
wards, not  laboring  under  the  disabilities  named 
In  the  Constitution,  without  distinction  of  race, 
color,  or  former  condition,  who  shall  have  been 
a  resident  of  the  state  for  one  year,  and  In  the 
county  in  which  he  offers  to  vote  for  sixty  days, 
next  preceding  any  general  election,  shall  be  en- 
titled to  vote :  Provided,  that  no  person,  while 
kept  In  any  almshouse  or  asylum,  or  of  un- 
sound mind,  or  confined  In  any  public  prison, 
or  who  shall  have  been  convicted  of  treason, 
■under,  burglary,  larceny,  perjury,  forgery,  or 
any  other  Infamous  crime,  or  dueling,  shall  be 
allowed  to  vote. 

"Sec  182.  All  electors  of  the  state  shall  be 
registered ;  and  no  person  shall  be  allowed  to 
vote  at  any  election  hereafter  to  be  held,  un- 
less he  shall  have  been  heretofore  registered  in 
conformity  with  the  requirements  of  chapter  7 
of  the  General  Statutes  of  1882,  and  acts  amend- 
atory thereof,  or  shall  be  registered  as  herein 
required." 

Sections  188-186  provide  for  the  appoint- 
ment of  a  supervisor  and  two  assistant  super- 
visors of  registration  In  each  county,  and  estab- 
lish registration  precincts. 

"See.  187.  After  every  general  election  the 
registration  books  shall  be  opened,  for  registra- 
tion of  such  persons  as  shall  thereafter  become 
entitled  to  register,  an  the  1st  Monday  in  each 
month,  until  the  1st  day  of  July  preceding  a 


general  election,  when  tbe  same  shall  be  closed 
until  such  general  election  shall  have  taken 
place." 

Section  188  requires  tbe  books  of  registra- 
tion to  be  deposited  and  safely  kept  In  tbe  of- 
fice of  a  certain  clerk  or  registrar. 

"Sec.  139.  The  supervisor  sball  determine  as 
to  the  legal  qualifications  of  all  applicants  for 
registration  by  summary  process,  requiring  oath, 
evidence,  or  both,  If  he  deem  proper,  subject  to 
revision  by  the  assistant  supervisors  and  him- 
self In  all  cases  where  he  bas  refused  to  regis- 
ter an  applicant.  From  their  decision  any  ap- 
plicant who  Is  rejected  shall  have  the  right  to 
a  review  thereof  by  the  circuit  court,  provided 
he  give  notice  in  writing  to  the  supervisor  of 
his  application  for  such  review,  and  tbe  grounds 
thereof,  within  five  days  from  tbe  date  of  his 
rejection,  and  commence  his  proceedings  with- 
in ten  days  from  the  service  of  said  notice. 

"Sec  140.  Any  person  coming  of  age,  and 
otherwise  qualified  as  an  elector  may  appear 
before  the  supervisor  on  any  day  on  which  tbe 
books  are  opened  as  aforesaid,  and  make  oatb 
(which  the  supervisor  is  hereby  authorized  to 
administer)  as  to  his  name,  age,  occupation, 
and  place  of  residence;  and  If  the  supervisor 
find  him  qualified,  he  shall  enter  his  name  upon 
the  registration  book  of  tbe  precinct  In  which  he 
resides.  Such  person  shall  bave  the  right  of 
appeal,  as  provided  In  the  last  section.  If  the 
supervisor  sball  not  find  him  qualified. 

"Sec  141.  In  case  a  person  shall  not  be  of 
age  to  qualify  him  as  an  elector  on  the  day  of 
the  closing  of  the  books  of  registration  before 
any  general  election,  bnt  shall  be  of  such  age  as 
will  qualify  him  as  such  elector  before  the  said 
general  election,  and  shall  appear  before  the 
supervisor  of  registration  and  take  oath  there- 
to, the  supervisor,  If  he  shall  find  him  qualified, 
shall  enter  his  name  upon  the  registration  book 
as  aforesaid." 

Section  142  provides  that  "each  elector  reg- 
istered as  aforesaid  shall  thereupon  be  fur- 
nished by  the  supervisor  with  a  certificate 
which  shall  contain  a  statement  of  his  age, 
occupation,  and  place  of  residence,  as  entered 
In  the  said  registration  book,  and  which  certifi- 
cate shall  be  signed  by  the  said  supervisor ;  and 
no  person  shall  be  allowed  to  vote  at  any  other 
precinct  than  the  one  for  which  he  Is  registered, 
nor  unless  he  produces  and  exhibits  to  the  man- 
agers of  election  such  certificate ;"  and  the  form 
of  such  certificate  Is  prescribed. 

By  sections  146-149  an  elector  who  changes 
his  place  of  residence  must  surrender  his  certifi- 
cate of  registration  and  take  out  a  new  certifi- 
cate ;  and  by  section  160,  if  an  elector  loses  his 
certificate  he  may,  upon  application  made  at 
least  thirty  days  before  the  next  general  elec- 
tion, and  upon  complying  with  certain  stringent 
provisions  as  to  proof  of  the  loss,  obtain  a  new 
certificate. 
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the  right  to  vote  for  a  number  of  Congress 
is  not  dependent  upon  the  Constitution  or 
laws  of  the  United  States,  but  is  governed  by 
the  law  of  each  state  respectively,"  as  fol- 
lows: 

"But  it  is  not  correct  to  say  that  the  right 
to  vote  for  a  member  of  Congress  does  not 
depend  on  the  Constitution  of  the  United 
States.  The  office,  if  it  be  properly  called 
an  office,  is  created  by  that  Constitution,  and 
by  that  alone.  It  also  declares  how  it  shall 
be  filled,  namely,  by  election.  Its  language 
is:  'The  House  of  Representatives  shall  be 
composed  of  members  chosen  every  second 
year  by  the  people  of  the  several  states,  and 
the  electors  in  each  state  shall  have  the  qual- 
ifications requisite  for  electors  of  the  most 
numerous  branch  of  the  state  legislature.' 
Art.  1,  8  8.  The  states,  in  prescribing  the 
qualifications  of  voters  for  the  most  numer- 
ous branch  of  their  own  legislatures,  do  not 
do  this  with  reference  to  the  election  for 
members  of  Congress.  Nor  can  they  pre- 
scribe the  qualification  for  voters  for  those 
^eo  nomine.   They  define  who  are  to  vote  for 

•  the  popular  branch  of  their  own  legislature, 

*  and'the  Constitution  of  the  United  States 
says  the  same  persons  shall  vote  for  mem- 
bers of  Congress  in  that  state.  It  adopts 
the  qualification  thus  furnished  as  the  quali- 
fication of  its  own  electors  for  members  of 
Congress.  It  is  not  true,  therefore,  that 
electors  for  members  of  Congress  owe  their 
right  to  vote  to  the  state  law  in  any  sense 
which  makes  the  exercise  of  the  right  to  de- 

fend  exclusively  on  the  law  of  the  state." 
10U.  S.  663, 28  L.ed.278,4  Sup.  Ct  Rep.  158. 
The  court  then,  referring  to  the  statement 
of  Chief  Justice  Waite  in  Minor  v.  Eapper- 
tett,  21  Wall.  162,  178,  22  L.  ed.  627,  631, 
that  "the  Constitution,  of  the  United  States 
does  not  confer  the  right  of  suffrage  upon 
any  one,"  explained  that  statement  as  fol- 
lows: "But  the  court  was  combating  the 
argument  that  this  right  was  conferred  on 
all  citizens,  and  therefore  upon  women  as 
well  as  men.  In  opposition  to  that  idea,  it 
was  said  the  Constitution  adopts  as  the 
qualification  of  voters  for  members  of  Con- 
gress, that  which  prevails  in  the  state  where 
flie  voting  is  to  be  done;  therefore,  said  the 
opinion,  the  right  is  not  definitely  conferred 
on  any  person  or  class  of  persons  by  the  Con- 
stitution alone,  because  you  have  to  look  to 
the  law  of  the  state  for  the  description  of 
the  class.  But  the  court  did  not  intend  to 
say  that,  when  the  class  or  the  person  is 
thus  ascertained,  his  right  to  vote  for  a 
member  of  Congress  was  not  fundamentally 
based  upon  the  Constitution,  which  created 
the  office  of  member  of  Congress,  and  de- 
clared it  should  be  elective,  and  pointed  to 
the  means  of  ascertaining  who  should  be 
electors."  110  U.  S.  664.  28  L.  ed.  878,  4 
Sup.  Ct  Rep.  162. 

The  circuit  court  of  the  United  States  has 
jurisdiction,  concurrent  with  the  courts  of 
the  state,  of  any  action  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States, 
in  which  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000.  Act  of  August  13, 
1898,  chap.  866  (25  Stat,  at  L.  433). 
This  action  is  brought  against  election  of* 


fleers  to  recover  damages  for  their  rejection 
of  the  plaintiff's  vote  for  a  member  of  the 
House  of  Representatives  of  the  United 
States.  The  complaint,  by  alleging  that  the 
plaintiff  was  at  the  time,  under  the  Consti- 
tution and  laws  of  the  state  of  South  Caro- 
lina and  the  Constitution  and  laws  of  thee 
United  States,  a  duly  qualified'elector  of  the* 
state,  shows  that  the  action  is  brought  un- 
der the  Constitution  and  laws  of  the  United 
States. 

The  damages  are  laid  at  the  sum  of  $2,- 
500.  What  amount  of  damages  the  plaintiff 
shall  recover  in  such  an  action  is  peculiarly 
appropriate  for  the  determination  of  a  jury, 
and  no  opinion  of  the  court  upon  that  sub- 
ject can  justify  it  in  holding  that  the 
amount  in  controversy  was  insufficient  to 
support  the  jurisdiction  of  the  circuit  court. 
Barry  v.  Edmunds,  116  U.  S.  550,  29  L.  ed. 
720,  6  Sup.  Ct.  Rep.  501;  Beott  v.  Donald, 
165  U.  S.  58,  89,  41  L.  ed.  632,  638,  17  Sup. 
Ct.  Rep.  265 ;  Vanoe  v.  W.  A.  Vanderoook  Oo. 
170  U.  S.  468,  472,  42  L.  ed.  1111,  1112,  18 
Sup.  Ct.  Rep.  674;  North  American  Transp. 
&  Trading  Co.  v.  Morrison,  178  U.  8.  262, 
267,  44  L.  ed.  1001.  20  Sup.  Ct  Rep.  869. 

The  circuit  court  therefore  clearly  had 
jurisdiction  of  this  action,  and  we  are 
brought  to  the  consideration  of  the  other  ob- 
jections presented  by  the  demurrer  to  the 
complaint 

The  objection  that  the  only  remedy  in 
that  court  was  by  suit  for  a  penalty  under 
{  2008  of  the  Revised  Statutes  is  answered 
by  the  repeal  of  that  section,  before  this  ac- 
tion was  Drought,  by  the  act  of  Congress  of 
February  8,  1894,  chap.  26  (28  Stat  at  L. 
36). 

But  the  objection  that  the  complaint 
failed  to  state  that  the  plaintiff  was  a  duly 
registered  voter  of  the  state  of  South  Caro- 
lina (which  was  the  ground  of  the  judgment 
below  in  favor  of  the  defendants)  is  a  more 
serious  one. 

By  the  Constitution  of  South  Carolina, 
every  male  citizen  of  the  age  of  twenty-one 
years  and  upwards,  who  has  resided  in  the 
state  for  one  year,  and  in  the  county  where 
he  offers  to  vote  for  sixty  days,  next  preced- 
ing any  election,  and  is  not  disqualified  by 
the  Constitution  of  the  United  States,  nor 
a  lunatic  or  a  prisoner,  nor  been  convicted 
of  an  infamous  crime  or  of  dueling,  is  enti- 
tled to  vote  for  all  officers  elected  by^ the  peo- 
ple. Art  1,  {  31;  art  8,  85  8,  8.  That  Con- 
stitution, in  art  8,  §  3,  also  makes  it  the 
duty  of  the  legislature  to  provide  from  time 
to  time  for  the  registration  of  all  electors. 

The  Revised  Statutes  of  South  Carolina  of 
1893  provide,  in  §  131,  that  every  man  not 
laboring  under  the  disabilities  named  in  the 
Constitution  of  the  state  (repeating  all  the 
qualifications  and  the  disabilities  mentioned 
in  that  Constitution)  shall  be  entitled  to 
vote;  and  further  provide,  in  §  132,  that  all* 
electors  of'the  state  shall  be  registered,  and* 
that  no  person  shall  be  allowed  to  vote  at 
any  election  unless  theretofore  registered  as 
required  by  those  statutes  or  by  previous  laws. 

The  Constitution  and  the  laws  of  the 
state  thus  require  that,  in  order  to  entitle 
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anyone  to  have  hi*  rot*  received  at  any  elec- 
tion, he  most  not  only  have  the  requisite  qua! 
iflcationa  of  an  elector,  bnt  he  muit  hare 
keen  registered.  By  elementary  rules  of 
pleading,  both  these  essential  requisites  must 
be  distinctly  alleged  by  the  plaintiff  in  any 
action  against  the  managers  of  an  election 
for  refusing  his  vote.  Murphy  v.  Ramsey, 
114  U.  S.  16,  37,  29  L  ed.  47,  65,  6  Sup.  Ct 
Rep.  747 ;  Blanchard  v.  Stearns,  5  Met  298, 

The  complaint  in  this  case  alleges  that 
the  plaintiff  was  a  duly  qualified  elector;  but 
it  contains  no  allegation  that  he  was  ever 
registered  as  such.  Because  of  this  omis- 
sion the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

It  was  argued,  in  behalf  of  the  plaintiff, 
that  the  registration  act  of  South  Carolina 
was  unconstitutional  because  it  allowed  for 
registration  only  one  day  in  each  month  be- 
tween the  day  of  a  general  election  in  No- 
vember and  the  1st  day  of  July  before  the 
next  general  election;  required  the  registra- 
tion books  to  be  closed  from  such  1st  day  of 
July  for  four  months,  until  the  ensuing  elec- 
tion day;  and  thus  in  effect  required  each 
voter  to  reside  in  the  county  for  one  hundred 
and  twenty  days  (whereas  the  Constitution 
required  only  sixty  days)  before  the  elec- 
tion, and  otherwise  unreasonably  impeded 
the  exercise  of  the  constitutional  right  of 
voting;  that  the  only  exception  allowed  was 
in  the  case  of  voters  coming  of  age  during 
those  four  months,  and  there  was  no  excep- 
tion in  the  case  of  electors  who,  by  reason 
of  sickness  or  absence  or  other  good  and 
sufficient  cause,  did  not  or  could  not  have 
registered  before  the  1st  day  of  July. 

In  the  case  in  the  supreme  court  of  South 
Carolina,  of  Butler  v.  Ellerbe,  44  S.  C.  256, 
22  S.  E.  425.  cited  at  the  bar,  the  Chief  Jus- 
tice expressed  his  opinion  that  the  registra- 
tion act  of  the  state  was  unconstitutional ; 
but  the  majority  of  the  judges  declined  to 
express  any  opinion  upon  that  question,  be- 
cause they  thought  it  unnecessary  for  the 
decision.  Nor  should  this  court  undertake 
to  decide  it  in  the  present  case, 
g  Passing  by  the  difficulty  of  subjecting 
•  election  officers  to  an'action  for  damages  for 
refusing  a  vote  which  the  statute  under 
which  they  are  appointed  forbids  them  to 
receive  it  is  by  no  means  clear,  taking  into 
consideration  all  the  constitutional  and  stat- 
utory provisions  upon  the  subject,  that  the 
construction  contended  for  is  the  true  con- 
struction of  the  statute. 

But,  even  upon  that  construction,  the 
plaintiff  does  not  show  that  he  is  in  a  posi- 
tion to  impugn  the  constitutionality  of  the 
statute.  It  is  only  on  the  day  when  his  vote 
was  refused,  that  he  alleges  that  he  had  re- 
aided  in  the  state  for  a  year  and  in  the  coun- 
ty for  sixty  days,  and  was  of  age  and  other- 
wise a  qualified  elector.  He  does  not  allege 
when  he  first  became  qualified.  So  far  as 
appears,  he  may  have  become  of  age  and  oth- 
erwise qualified  but  a  few  days  before  the 
•lection  day  on  which  he  tendered  his  vote, 
in  which  case  he  would  confessedly,  by  the 
specific  provision  of  |  141,  have  been  entitled 


to  apply  for  registration.  Yet  he  does  not 
allege  that  he  ever  was  registered,  or  made 
any  application  to  be  registered. 

The  provisions  of  the  statutes  of  1893  re- 
quiring registered  voters  to  obtain  certifi- 
cates from  the  supervisors,  the  provisions  for 
registration  in  earlier  statutes,  and  the  pro- 
visions of  the  statute  of  December  24,  1894, 
for  calling  a  constitutional  convention,  en- 
acted since  the  data  of  the  election  here  in 

Sueetion,  were  largely  commented  on,  and 
heir  validity  impugned,  in  the  argument  for 
the  plaintiff  in  error.    But  the  validity  of 
none  of  those  provisions  is  involved  in  the 
decision  of  this  case. 
Judgment  affirmed. 

  (17»  U.  S.  46) 

OSCAR  R  LOOKER  et  al.,  Plfft.  in  Err^ 
v. 

FRED  A.  MAYNARD,  Attorney  General  of 
the  State  of  Michigan,  on  the  Relation  of 
JOSEPH  W.  DUSENBURY  and  Will  J. 
Dusenbury. 

Constitutional  law — impairing  obligation  of 
contract — reserved  power  to  alter  acts  of 
incorporation — statutes  authorizing  stock- 
holders to  cumulate  votes  for  directors. 

A  statute  permitting  each  stockholder  of  a  cor- 
poration to  cumulate  his  votes  upon  any  one 
or  more  candidates  for  directors  (Mich.  Stat 
1886,  chap.  112 ;  Pub  Acts  1885,  p.  116)  Is 
within  the  power  reserved  by  the  state  Con- 
stitution to  Its  legislature  to  alter,  amend, 
or  repeal  future  acts  of  Incorporation,  and 
therefore  does  not  Impair  the  obligation  of 
the  contract  made  between  the  state  and  the 
corporation  bj  Its  original  organisation. 

[No.  4.] 

Submitted  December  t,  1898.   Decided  Octo- 
ber IS,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  decision 
sustaining  the  constitutionality  of  a  statute 
permitting  stockholders  to  cumulate  their 
votes  for  directors.  Affirmed. 

See  same  case  below,  Atty.  Gen.  ea  tel. 
Dusenbury  v.  Looker,  111  Mich.  498,  69  N. 
W.  929. 

Statement  by  Mr.  Justice  Grayi 
This  was  an  information  in  the  nature  of 
a  quo  warranto,  filed  August  1,  1896,  in  the 
supreme  court  of  the  state  of  Michigan,  by 
Fred  A.  Maynard,  attorney  general  of  the 
state,  at  the  relation  of  Joseph  W.  Dusenbury 
and  Will  J.  Dusenbury,  against  Oscar  R. 
Looker,  Charles  A.  Kent,  Will  S.  Green, 
William  A.  Moore,  Louis  EL  Chamberlain, 
William  C  Colburn,  Benjamin  J.  Conrad, 
John  J.  Mooney.  and  Michael  J.  Mooney,  to 
try  the  rights  of  the  defendants  and  of  the 
relators  respectively  to  the  offices  of  mem- 
bers of  the  board  of  directors  of  the  Michi- 
gan Mutual  life  Insurance  Company.  The 
Tight  to  those  offices  was  claimed  by  the  de- 
fendants under  the  original  articles  of  asso- 
ciation of  the  company,  under  the  general 
laws  of  Michigan;  and  by  the  relators  under 
a  statute  subsequently  enacted  by  the  legis- 
lature of  the  State,  which  the  defendants 
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contended  to  be  unconstitutional  and  void  as 
Impairing  the  obligation  of  the  contract 
made  between  the  state  and  the  corporation 
by  ita  original  organization. 

The  Constitution  of  Michigan  adopted  in 
I860,  art  15,  {  1,  is  as  follows:  "Corpora- 
tions may  be  formed  under  general  laws,  but 
■hall  not  be  created  by  special  act,  except  for 
municipal  purposes.  All  laws  passed  pur- 
suant to  this  section  may  be  amended,  al- 
tered, or  repealed."  1  Charters  and  Consti- 
tutions, 1008. 
*  The  general  law  of  Michigan  of  March  30, 
I860,  entitled*  "An  Act  in  Relation  to  Life 
Insurance  Companies  Transacting  Business 
within  this  State,"  contained  the  following 
provisions : 

By  §  1  "any  number  of  persons  not  less 
than  thirteen  may  associate  together  and 
form  an  incorporated  company  for  the  pur- 
pose of  making  insurance  upon  the  lives  of 
individuals,  and  every  insurance  pertaining 
thereto,  and  to  grant,  purchase,  and  dispose 
of  annuities." 

By  §  2  "the  persons  so  associating  shall 
subscribe  articles  of  association,  which  shall 
contain  ...  4.  The  manner  in  which 
the  corporate  powers  are  to  be  exercised,  the 
number  of  directors  and  other  officers,  and 
the  manner  of  electing  the  same,  and  how 
many  of  the  directors  shall  constitute  a 
quorum,  and  the  manner  of  filling  all  vacan- 
cies. ...  7.  Any  terms  and  conditions 
of  membership  therein,  which  the  corporators 
may  have  agreed  upon,  and  which  they  may 
deem  important  to  have  set  forth  in  such 
articles." 

By  {  6  "the  articles  of  association  shall  be 
submitted  to  the  attorney  general  for  his 
examination,  and,  if  found  by  him  to  be  in 
compliance  with  this  act,  he  shall  so  certify 
to  the  secretary  of  state."  Stat  1869,  No. 
77 ;  1  Laws  of  Michigan  of  1869,  p.  124. 

Under  that  statute  the  Michigan  Mutual 
Life  Insurance  Company  was  duly  organized 
July  3,  1870,  with  articles  of  association, 
the  fourth  of  which  provided  as  follows : 

"The  corporate  powers  of  the  company 
shall  be  exercised  by  a  board  of  directors, 
which  shall  consist  of  twenty-one  members, 
which  may  be  increased  at  the  option  of  the 
board  to  not  more  than  forty.  The  first 
meeting  for  the  election  of  directors  shall  be 
called  by  the  present  officers,  and  held  as 
soon  as  practicable  after  these  articles  shall 
take  effect.  No  person  shall  be  eligible  who 
is  not  owner  of  at  least  ten  shares  of  the 
guarantee  capital  of  the  company,  and  at 
least  two  thirds  of  the  directors  shall  be  resi- 
dents of  the  state  of  Michigan.  The  board, 
at  their  first  meeting,  shall  divide  themselves 
by  lot  into  three  equal  classes,  as  near  as 
may  be,  whose  terms  of  office  shall  expire  at 
the  end  of  one,  two,  and  three  years  respec- 
tively, and  thereafter  one  third  of  the  direc- 
tors shall  be  chosen  annually  for  the  class 
whose  term  then  expires,  who  shall  hold  of- 
fice for  three  years* or  until  their  successors 
are  elected;  but  the  first  board  of  directors, 
whose  terms  shall  not  have  expired  previous 
to  the  last  Tuesday  in  January,  shall  eon* 


tinue  in  office  until  the  last  Tuesday  in  Janu- 
ary following.  The  election  of  directors 
shall  be  had  at  the  annual  meeting  of  the 
company,  which  shall  be  held  on  the  last 
Tuesday  in  January,  at  the  office  of  the  com- 
pany in  Detroit.  They  shall  be  chosen  by 
ballot,  and  a  majority  of  all  the  votes  cast 
shall  elect.  Every  shareholder  shall  be  en- 
titled to  one  vote  for  directors  for  every  share 
of  guarantee  capital  standing  in  his  name  on 
the  books  of  the  company,  and  may  vote  in 
person  or  by  proxy.  And  every  policyholder 
insured  in  this  company  for  the  period  of  his 
natural  life  in  the  sum  of  not  less  than  $5,- 
000  shall  also  be  entitled  to  one  vote  in  the 
annual  election  of  directors,  which  vote  must 
be  given  in  person." 

In  1886  the  legislature  of  Michigan  passed 
an  act  entitled  "An  Act  to  Secure  the  Minor- 
ity of  Stockholders,  in  Corporations  Organ- 
ized under  General  Laws,  the  Power  of  Elect- 
ing a  Representative  Membership  in  Boards 
of  Directors,"  the  1st  section  of  which  pro- 
vided as  follows:  "In  all  elections  for  di- 
rectors of  any  corporation  organized  under 
any  general  law  of  this  state,  other  than 
municipal,  every  stockholder  shall  have  the 
right  to  vote,  in  person  or  by  proxy,  the  num- 
ber of  shares  of  stock  owned  by  him  for  as 
many  persons  as  there  may  be  directors  to 
be  elected;  or  to  cumulate  said  shares,  and 
give  one  candidate  as  many  votes  as  will  equal 
the  number  of  directors  multiplied  by  the 
number  of  shares  of  his  stock ;  or  to  distrib- 
ute them  on  the  same  principles  among  as 
many  candidates  as  he  shall  think  fit  All 
such  corporations  shall  elect  their  directors 
annually,  and  the  entire  number  of  directors 
shall  be  balloted  for  at  one  and  the  same 
time,  and  not  separately."  Stat.  1885,  chap. 
112;  Publio  Acts  of  1885,  p.  116. 

Directors  were  elected  in  accordance  with 
the  articles  of  association  until  the  annual 
meeting  of  January  28,  1890,  when,  the 
whole  number  of  directors  being  twenty- 
seven,  of  whom  nine  were  elected  annually, 
the  whole  number  of  votes  for  directors  was 
4893;  the  nine  defendants  received  3655 A 
votes  each;  and  Joseph  W.  Dusenbury,  rep-* 
resenting  in  his  own  right  or  by  proxy»1238* 
shares,  undertook,  under  the  statute  of  1885, 
to  multiply  the  number  of  his  shares  by  nine 
making  the  number  11,142,  and,  dividing 
this  number  equally,  cast  5571  votes  for  him- 
self and  6671  for  Will  J.  Dusenbury;  and,  if 
his  claim  had  been  allowed,  they  two,  the  re- 
lators in  this  case,  would  have  been  elected 
directors.  But  his  claim  was  rejected,  his 
vote  was  allowed  on  1238  shares  only,  and 
the  nine  defendants  were  declared  elected, 
and  assumed  and  have  since  exercised  the  of- 
fices of  directors. 

The  supreme  court  of  Michigan  held  the 
statute  of  1886  to  be  constitutional  and 
valid,  and  adjudged  that  the  relators  were 
elected  directors,  and  should  have  been  so  de- 
clared. Ill  Mich.  498,  69  N.  W.  929.  The 
defendants  sued  out  this  writ  of  error. 


Mr.  O.  A.  Kent  submitted  the  case  for 
plaintiffs  in  error. 
No  brief  was  filed  for  defendants  in 
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*  Mr.  Justice  Gray,  after  stating  the  ease, 

delivered  the  opinion  of  the  court: 
The  single  question  in  this  esse  is  whether 

•  power,  reserved  by  the  Constitution  of  a 
state  to  its  legislature,  to  alter,  amend,  or 
repeal  future  acta  of  incorporation,  author- 
izes the  legislature,  in  order  (as  declared  in 
the  title  of  the  statute  of  Michigan  now  in 
question)  "to  secure  the  minority  of  stock- 
holders, in  corporations  organized  under  gen- 
eral laws,  the  power  of  electing  a  representa- 
tive membership  in  boards  of  directors,"  to 
permit  each  stockholder  to  cumulate  his 
votes  upon  any  one  or  more  candidates  for 
directors. 

By  the  decision  in  the  leading  case  of 
Dartmouth  College  v.  Woodward,  4  Wheat 
518,  4  L.  ed.  629,  it  was  established  that  a 
charter  from  the  state  to  a  private  corpora- 
tion created  a  contract  within  the  meaning 
of  the  clause  in  the  Constitution  of  the 
United  States  forbidding  any  state  to  pass 
any  law  impairing*  the  obligation  of  con- 
tracts; and  consequently  that  a  statute  of 
the  state  of  New  Hampshire,  increasing  the 
number  of  the  trustees  of  Dartmouth  College 
as  fixed  by  its  charter,  and  providing  for  the 
appointment  of  a  majority  of  the  trustees  by 
the  executive  government  of  New  Hamp- 
shire, instead  of  by  the  board  of  trustees  as 
the  charter  provided,  was  unconstitutional 
and  void. 

Mr.  Justice  Story,  in  his  concurring  opinion 
in  that  case,  after  declaring  that  in  his  judg- 
ment it  was  "perfectly  clear  that  any  act 
of  a  legislature  which  takes  away  any  powers 
or  franchi»es  vested  by  its  charter  in  a  pri- 
vate corporation,  or  its  corporate  officers,  or 
which  restrains  or  controls  the  legitimate 
exercise  of  them,  or  transfers  them  to  other 
persons,  without  its  assent,  is  a  violation  of 
the  obligations  of  that  charter,"  took  occasion 
to  add:  "If  the  legislature  mean  to  claim 
such  an  authority,  it  must  be  reserved  in  the 
grant."   4  Wheat  712,  4  L.  ed.  677. 

After  that  decision,  many  a  state  of  the 
Union,  in  order  to  secure  to  its  legislature 
the  exercise  of  a  fuller  parliamentary  or  leg- 
islative power  over  corporations  than  would 
otherwise  exist,  inserted,  either  in  its  stat- 
utes or  in  its  Constitution,  a  provision  that 
charters  thenceforth  granted  should  be  sub- 
ject to  alteration,  amendment  or  repeal  at 
the  pleasure  of  the  legislature.  See  Green- 
wood v.  Union  Freight  R.  Co.  106  U.  8.  13, 
tO,  21,  26  L.  ed.  961,  966.  The  effect  of  such 
a  provision,  whether  contained  in  an  original 
act  of  incorporation,  or  in  a  constitution  or 
general  law  subject  to  which  a  charter  is  ac- 
cepted, is,  at  the  least,  to  reserve  to  the  leg- 
islature the  power  to  make  any  alteration  or 
amendment  of  a  charter  subject  to  it,  which 
will  not  defeat  or  substantially  impair  the 
object  of  the  grant,  or  any  right  vested  un- 
der the  grant  and  which  the  legislature  may 
deem  necessary  to  carry  into  effect  the  pur- 
pose of  the  grant,  or  to  protect  the  rights 
of  the  public  or  of  the  corporation,  its  stock- 
holders or  creditors,  or  to  promote  the  due 
administration  of  its  affairs.  Sherman  v, 
Smith,  1  Black,  687,  17  L.  ed.  163;  Miller 
».  yew  York,  16  Wall.  478,  21  L.  ed.  98; 


Bolyoke  Water  Power  Co.  r.  Lyman,  16 
WalL  600,  21  L.  ed.  133;  Sinking  Fund 
Gate*,  99  U.  &  700,  720,  721,  sub  nom. 
Union  P.  22.  do.  v.  United  States,  26  L.  ed. 
496,  602;  Close  v.  Olenwood  Cemetery,  107 
U.  S.  466.  27  L.  ed.  408,  2  Sup.  Ct  Rep.  267; 
Spring  Valley  Waterworks  Co.  v.  Sohottler, 
110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct  Rep. 
48;  New  York  A  N.  B.  B.  Co.  v.  Bristol,  151 
U.  S.  556,  38  L.  ed.  269, 14  Sup.  Ct  Rep.  437.  g 
*  As  illustrations  of  the  right  of  the  legisla-* 
ture,  exercising  such  a  reserved  power,  to 
alter  for  the  future  the  liability  of  stock- 
holders to  creditors  of  the  corporation,  or 
the  mode  of  computing  the  votes  of  stock- 
holders for  directors,  it  will  be  sufficient  to 
state  two  of  the  cases  just  cited. 

The  case  of  Sherman  v.  Smith,  1  Black, 
687,  17  L.  ed.  163,  was  as  follows:  The  gen- 
eral banking  act  of  New  York  of  1838,  chap. 
260,  provided,  in  {  15  that  any  number  of 
persons  might  associate  to  establish  a  bank, 
upon  the  terms  and  conditions  and  subject  to 
the  liabilities  prescribed  in  this  act;  in  §  23, 
that  no  shareholder  of  any  association  formed 
under  this  act  should  be  individually  liable 
for  its  debts,  unless  the  articles  of  associa- 
tion signed  by  him  should  declare  that  the 
shareholder  should  be  liable;  and,  in  §  32, 
that  the  legislature  might  at  any  time  alter 
or  repeal  this  act  The  articles  of  associa- 
tion of  a  corporation  organized  under  this 
act  in  1344  expressly  provided  that  the 
shareholders  should  not  be  individually  lia- 
ble for  its  debts.  By  provisions  of  the  Con- 
stitution of  New  York  of  1846,  art  8,  $  7, 
and  of  the  general  statute  of  1849,  chap. 
226,  the  shareholders  of  all  banks  were  made 
liable  for  debts  contracted  by  the  bank  after 
January  1,  1850.  This  court  unanimously 
held  that  these  provisions  were  not  uncon- 
stitutional as  impairing  the  obligation  of  a 
contract 

The  case  of  Miller  v.  New  York,  16  Wall. 
478,  21  L.  ed.  98,  was  this:  By  the  Revised 
Statutes  of  New  York  of  1828,  chap.  18,  tit 
3,  it  was  enacted  that  "the  charter  of  every 
corporation  that  shall  hereafter  be  granted 
by  the  legislature  shall  be  subject  to  altera- 
tion, suspension,  and  repeal,  in  the  discre- 
tion of  the  legislature."  The  Constitution 
of  New  York  of  1846,  art  8,  {  1,  ordained  as 
follows:  "Corporations  may  be  formed  un- 
der general  laws,  but  shall  not  be  created 
by  special  act"  except  in  certain  cases.  "All 
general  laws  and  special  acts  passed  pursu- 
ant to  this  section  may  be  altered  from  time 
to  time,  or  repealed,"  2  Charters  and  Con- 
stitutions, 1363.  In  1850  the  legislature 
passed  a  general  railroad  act  authorizing  the 
formation  of  railroad  corporations  with 
thirteen  directors,  and  providing  that  the 
subscribers  to  the  articles  of  association  and 
all  who  should  become  stockholders  in  the 
company  should  become  a  corporation,  andg 
"be  subject  to*  the  provisions  contained  in"* 
the  aforesaid  title  of  the  Revised  Statutes. 
Stat  1860,  chap.  140, 1  1.  In  the  same  year 
a  railroad  corporation  was  organized  under 
that  act  for  the  construction  of  a  railroad 
from  the  city  of  Rochester  to  the  town  of 
Portage;  and  in  1851,  by  a  statute  amend- 
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lag  the  charter  of  the  dty  of  Rochester,  that 
city  was  authorized  to  become  a  itockholder 
in  the  corporation,  and  to  appoint  four  of 
the  thirteen  directors.  Stat.  1881,  chap. 
SOT,  I  24.  In  1867  the  legislature  passed 
another  statute,  authorizing  the  city  to  ap- 
point seven  of  the  thirteen  directors.  Stat. 
1867,  chap.  69.  This  court  upheld  the  valid- 
ity of  the  latter  statute,  upon  the  ground 
that  the  reservation  in  the  Constitution  of 
1840,  and  in  the  statutes  of  1828  and  1850, 
of  the  power  to  alter  or  repeal  the  charter, 
dearly  authorized  the  legislature  to  aug- 
ment or  diminish  the  number,  or  to  change 
the  apportionment,  of  the  directors  as  the 
ends  of  justice  or  the  best  interests  of  all 
concerned  might  require.  15  Wall.  492, 
498,  21  L.  ed.  102,  104.  The  full  extent  and 
effect  of  the  decision  are  clearly  brought  out 
by  the  opinion  of  two  justices  who  dissented 
for  the  very  reason  that  the  agreement  with 
respect  to  the  number  of  directors  which  the 
city  should  elect  was  not  a  part  of  the  char- 
ter of  the  company,  but  was  an  agreement 
between  third  parties,  outside  of  and  collat- 
eral to  the  charter,  and  which  the  legislature 
could  not  reserve  the  power  to  alter  or  re- 
peal. 15  Wall.  499,  21  L.  ed.  104.  That 
case  cannot  be  distinguished  in  principle 
from  the  case  at  bar. 

Remembering  that  the  Dartmouth  Col- 
lege Case  (which  was  the  cause  of  the  gen- 
eral introduction  into  the  legislation  of  the 
several  states  of  a  provision  reserving  the 
power  to  alter,  amend,  or  repeal  acts  of  in- 
corporation) concerned  the  right  of  a  legis- 
lature to  make  a  change  in  the  number  and 
mode  of  appointment  of  the  trustees  or  man- 
agers of  a  corporation,  we  cannot  assent  to 
the  theory  that  an  express  reservation  of  the 
general  power  does  not  secure  to  the  legisla- 
ture the  right  to  exercise  it  in  thiB  respect. 

Judgment  affirmed. 

(179  U.  S.  77)  " 

WILLIAM  W.  HUBBELL,  Appt^ 
v. 

UNITED  STATES. 

Patentt— for  improvements  in  metallic  cart- 
ridges— amendment  of  claims — compan- 
ion with  rejected  claims — infringing  de- 
vices —  material  differences  —  different 
combinations  reaching  same  result. 

X.  The  claim  for  a  patent  as  allowed  most  be 
read  and  Interpreted  with  reference  to  a  claim 
that  has  been  rejected  and  to  the  prior  state 
of  the  art,  and  cannot  be  so  constrned  as  to 
cover  either  what  was  rejected  by  the  patent 
office  or  disclosed  by  prior  devices. 

t.  The  claim  of  the  Hubbell  patent.  No.  212,- 
818,  for  Improvement  In  metallic  cartridges, 
which  specifies  as  part  of  the  claimant's  com- 
bination "an  anvil  over  the  fulminate  pro- 
vided with  two  or  more  openings,  whose  In- 
ner edges  nearly  coincide  with  the  edges  of 
the  central  chamber  of  fulminate  In  the  base 
of  the  cartridge,"  makes  the  relative  position 
of  the  vents  and  the  walls  of  the  fulminate 
chamber  a  material  part  of  the  patent,  since 
the  examiners  had  refused  to  allow  the  claim 
until  the  vents  were  thus  distinctly  located. 


8.  Reloading  cartridges  the  vents  of  which  are 
wholly  over  the  fulminate  chamber,  and  do 
not  lead  directly  to  the  powder  chamber,  but 
lead  to  a  channel  cut  across  the  upper  face 
of  the  anvil  and  by  this  to  a  hole  In  the  base 
of  the  powder  chamber,  so  that  the  explosive 
force  of  the  fulminate  enters  the  powder 
chamber  In  a  central  stream,  do  not  Infringe 
the  Hubbell  patent,  No.  212,818,  for  an  im- 
provement In  metallic  cartridges,  the  distin- 
guishing feature  of  which  Is  that  the  anvil 
plate  has  two  or  more  openings  whose  Inner 
edges  nearly  coincide  with  the  edges  of  the 
central  chamber  of  fulminate,  so  that  this 
chamber  at  Its  sides  or  outer  extreme  edges 
communicates  directly  and  exclusively  with 
the  powder  charge,  so  that  the  explosive  force 
of  the  fulminate  Is  not  allowed  to  expand 
under  a  larger  area  of  the  anvil  plate  and 
blow  It  out,  but  Is  compelled  to  diffuse  Its 
explosive  force,  not  in  a  central  stream,  but 
In  a  diffused  body  into  the  base  of  the  powder 
charge. 

4.  The  fact  that  a  few  loose  grains  of  powder 
fall  down  through  the  base  of  the  powder 
chamber  of  a  reloading  cartridge,  and  lie 
loosely  In  the  groove  across  the  upper  face 
or  the  anvil,  so  that  they  come  directly  In 
contact  with  the  flame  of  the  fulminate  be- 
fore the  latter  enters  the  powder  chamber, 
when  they  are  not  relied  upon  and  do  not 
In  fact  operate  as  a  means  of  Igniting  the 
charge  In  the  powder  chamber,  will  not  make 
a  cartridge  which  Is  so  constructed  that  the 
explosive  force  of  the  fulminate  enters  the 
powder  chamber  In  a  central  stream  Infringe 
the  Hubbell  patent.  No.  212,313,  of  which  the 
distinguishing  feature  Is  that  the  anvil  plate 
has  two  or  more  openings  whose  inner  edges 
nearly  coincide  with  the  edges  of  the  central 
chamber  of  fulminate,  so  that  the  explosive 
force  of  the  fulminate  does  not  enter  the 
powder  chamber  in  a  central  stream,  but  In  a 
diffused  body  Into  the  base  of  the  powder 
charge. 

6.  Combinations  are  not  Identical  because  In- 
tended to  obtain  the  same  result,  unless  the 
devices  or  mechanical  means  by  which  the  de- 
sired result  Is  secured  are  the  same. 


[No.  19.] 

Argued  January  9,  10,  1900. 

her  £S.  1900. 


Decided  Octa. 


APPEAL  from  a  judgment  of  the  Court  of 
Claims  dismissing  a  petition  claiming 
infringement  by  the  United  States  of  a  pat 
ent  for  metallic  cartridges.  Affirmed. 
See  same  case  below,  20  Ct  CI.  354. 

Statement  by  Mr.  Justice  Shir  as: 
On  December  28,  1878,  William  Wheeler 
Hubbell  filed  in  the  United  States  Patent 
Office  an  application  for  a  patent  for  an  im- 
provement In  metallic  cartridges,  and  on 
February  18,  1879,  letters  patent  No.  212,- 
313  were  granted  and  issued  to  him.  g 
•On  April  19.  1883,  Hubbell,  the  patentee,* 
filed  a  petition  in  the  court  of  claims  against 
the  United  States,  alleging  that  the  latter 
were  using  Mb  patented  methods  in  circum- 
stances that  warranted  a  claim  for  compensa- 
tion. This  case  was  numbered  in  the  eourt 
of  claims  as  No.  13,793,  and  was  so  proceeded 
in  that  on  June  1,  1885,  judgment  was  en- 
tered in  the  court  of  claims  dismissing  the 
petition.   20  Ct  CL  354.   In  August,  1885, 
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an  application  for  allowance  of  an  appeal 
from  that  judgment  to  this  court  waa  filed. 
Pending  thia  application  Hubbell  brought 
another  suit  against  the  United  States  in  the 
court  of  claims  by  filing  a  petition,  No.  16,- 
201,  on  June  11,  1888,  presenting  substan- 
tially similar  issues  to  those  asserted  in  the 
first  suit. 

On  December  23,  1895,  judgment  was  en- 
tered by  the  court  of  claims  dismissing  the 
petitiou  in  the  second  case.  81  Ct  CI.  464.  On 
March  20,  1896,  an  application  for  allow- 
ance of  an  appeal  from  this  judgment  to  this 
court  was  filed,  and  on  July  6,  1896,  this  ap- 
peal was  allowed.  On  May  81,  1898,  the 
judgment  of  the  court  of  claims  dismissing 
the  petition  in  the  second  case  was  approved 
by  this  court.  171  U.  S.  203,  43  L.  ed.  136, 
18  Sup.  Ct  Rep.  828. 

On  June  7,  1898,  the  application  for  al- 
lowance of  appeal  in  the  first  case  was  al- 
lowed, and  on  May  31,  1898,  a  petition  was 
allowed  to  be  filed  in  this  court  for  a  rehear- 
ing in  the  second  case.  The  appeal  in  the 
first  case  and  the  petition  for  a  rehearing  in 
the  second  case  were  argued  together  in  this 
court  on  January  9,  1900. 

Messrs.  Frederic  D.  MeKenney, 
George  S.  Bontwell,  F.  P.  Deieees,  J. 
Wot  a  II cOill.  and  William  W.  Hubbell  for 
appellant. 

Hears.  Charles  O.  Binney  and  L.  A. 
Pradt  for  appellee. 

Mr.  Justice  Shir  as,  delivered  the  opinion 
of  the  court: 
S  It  is  contended,  on  behalf  of  the  appellant, 
*  that  we  should*  regard  the  present  case  and 
the  case  disposed  of  upon  the  former  appeal, 
in  171  U.  S.  203,  43  L.  ed.  136,  18  Sup.  Ct 
Rep.  828,  as  constituting  substantially  one 
controversy,  and  that  we  should  give  the  ap- 
pellant the  benefit  of  the  new  or  additional 
facts  which,  it  is  claimed,  were  made  to  ap- 
pear by  the  amended  findings  in  the  first 
case.  It  is  claimed,  on  the  part  of  the  United 
States,  that  the  former  decision  of  this  court 
was  a  final  adjudication  of  the  controversy, 
that  its  finality  was  not  affected  by  the  sub- 
sequent allowance  by  the  trial  court  of  an 
appeal  from  the  former  judgment,  and  that, 
at  all  events,  the  additional  findings  were, 
in  substance,  not  different  from  those  pre- 
viously made,  and,  even  if  now  considered, 
show  no  sufficient  grounds  for  reversing  the 
judgment  of  the  court  of  claims  in  the  pres- 
ent case,  or  that  of  this  court  on  the  first  ap- 
peal. 

Whether  if  the  additional  findings  of  the 
trial  court  had  presented  a  new  and  mer- 
itorious case,  this  would  afford  a  sufficient 
reason  for  thia  court  to  set  aside  its  previous 
judgment,  and  to  enter  upon  a  consideration 
of  the  controversy  de  novo,  we  do  not  decide, 
as,  even  upon  such  an  assumption,  we  agree 
with  the  court  below  in  thinking  that  the 
'  findings  did  not  make  a  new  or  different 


ease,  or  impair  the  legal  foundation  of  the 
judgment  rendered  in  the  case  in  which  they 
were  made. 
Those  findings,  as  we  find  them  printed  in 


the  record  of  the  case  at  No.  198  of  the  Oc- 
tober term  1897,  of  this  court,  consist  partly 
of  matters  connected  with  the  claim  on  ac- 
count of  the  manufacture  and  use  of  the  cup- 
anvil  cartridge,  and,  as  the  claimant  filed  a 
waiver  of  that  claim,  such  parts  of  the  find- 
ings have  no  relevancy  now.  Other  portions 
of  the  additional  findings  bear  on  the  num- 
ber of  cartridges  made  by  the  United  States, 
so  as  to  afford  a  basis  for  estimating  the 
damages,  if  the  claimant  should  recover,  and 
do  not  affect  the  legal  questions  involved. 
Other  of  the  findings  allowed  reference  to 
certain  drawings  filed  by  the  claimant  in 
previous  applications  made  by  him  in  the 
Patent  Office,  which  may  have  some  relev- 
ancy as  disclosing  the  history  of  the  art,  but 
do  not  appear  to  materially  affect  the  con- 
struction of  the  claim  finally  allowed  by  the 
Patent  Office,  and  the  same  may  be  said  of 
some  verbal  amendments  allowed  to  the  find- 
ings previously  made.  « 
*  An  examination  of  the  history  of  the  ap-* 
pellant's  claim,  as  disclosed  in  the  file  wrap- 

Eer  and  contents,  shows  that,  in  order  to  get 
is  patent,  he  was  compelled  to  accept  one 
with  a  narrower  claim  than  that  contained 
in  his  original  application;  and  it  is  well 
settled  that  the  claim  as  allowed  must  be 
read  and  interpreted  with  reference  to  the 
rejected  claim  and  to  the  prior  state  of  the 
art,  and  cannot  be  so  construed  as  to  cover 
either  what  was  rejected  by  the  Patent  Of- 
fice or  disclosed  by  prior  devices.  Leggett 
v.  Avery,  101  U.  S.  256,  25  L.  ed.  865;  Shep- 
ard  v.  Oarrigan,  116  U.  S.  593,  29  L.  ed.  723, 
6  Sup.  Ct.  Rep.  493 ;  Knapp  v.  Morts,  ISO 
U.  S.  227, 37  L.  ed.  1061, 14  Sup.  Ct  Rep.  81. 

It  is  quite  true  that  where  the  differences 
between  the  claim  as  made  and  as  allowed 
consist  of  mere  changes  of  expression,  hav- 
ing substantially  the  same  meaning,  such 
changes,  made  to  meet  the  views  of  the  ex- 
aminers, ought  not  to  be  permitted  to  de- 
feat a  meritorious  claimant  While  not  al- 
lowed to  revive  a  rejected  claim  by  a  broad 
construction  of  the  claim  allowed,  yet  the 
patentee  is  entitled  to  a  fair  construction  of 
the  terms  of  his  claim  as  actually  granted. 
The  specification,  as  amended,  contained  the 
following  description: 

"The  distinguishing  feature  of  my  inven- 
tion is  the  organised  construction  to  carry 
into  complete  effect  the  expressed  principle* 
of  operation  of  the  fulminate  of  mercury  or 
detonating  powder  and  the  powder  charge. 
In  this  organization  the  fulminate,  although 
the  superior  explosive  force,  is  contracted 
into  a  diminished  or  small  central  chamber, 
and  fills  it  The  flange  and  head  of  the 
metallic  case  are  solid,  all  in  one  piece.  This 
chamber  at  its  sides  or  outer  extreme  edges 
communicates  directly  and  exclusively  with 
the  powder  charge,  eo  that  the  explosive 
force  of  the  fulminate  is  not  allowed  to  ex- 
pand under  a  larger  area  of  the  anvil  plate 
and  blow  it  out  but  is  compelled  to  diffuse 
its  explosive  force,  not  in  a  central  stream,  but 
in  a  diffused  body  into  the  base  of  the  powder 
charge.  To  effect  this,  the  central  anvil  piece 
has  no  central  aperture,  is  as  wide  as  the 
fulminate-filled  chamber,  and  the  perfora- 
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tiona  are  at  the  extreme  outer  sides  of  this 
fulminate,  for  two  purposes:  one  is  to  dif- 
fuse the  fire  from  this  center  most  thorough- 
ly; the  other  is  to  have  an  unperf  orated  an- 
Til  over  and  against  the  fulminate,  as  it  rests 
solid  in  its  chamber,  to  receive  the  central 
blow  of  a*striker  and  obtain  complete  resist- 
ance by  the  anvil  bar,  and  yet  have  free  es- 
capement for  the  explosive  force  at  once 
from  beneath  the  anvil  plate  without  any 
chamber  or  space  for  it  to  expand  into  un- 
der the  plate.  This  assures  a  certain  igni- 
tion, security  of  the  anvil  plate  to  keep  its 
position,  and  a  complete  combustion  of  the 
powder  charge  from  the  base  forward,  as  it 
impels  the  bullet  out  of  the  gun." 

The  claims  made  in  the  application  were 
as  follows: 

"1st.  The  circular  plate  E,  constructed 
with  central  solid  resisting  piece  t,  and  two 
or  more  side  perforations  k  k,  substantially 
as  described,  applied  within  a  metal  case, 
with  cylinder  and  rear  end  solid  and  tight, 
thereby  requiring  the  insertion  of  the  plate 
and  charge  and  priming  from  the  front,  ig- 
niting the  charge  and  remaining  flretight  in 
firing  as  described. 

"2d.  The  circular  plate  E,  constructed  as 
described,  in  combination  with  the  circular 
disc  D,  and  metal  solid  flretight  case  A,  sub- 
stantially as  shown  and  described. 

"3d.  A  circular  metallic  tight-fitting  plate, 
perforated  into  a  central  fulminate  chamber, 
leaving  a  central  solid  or  imperforated  bar 
over  the  fulminate  chamber,  within  a  solid 
flretight  metal  case,  substantially  as  set 
forth." 

The  examiners  rejected  these  claims  on 
reference  to  prior  patents.  Thereupon  the 
claimant,  having  amended  his  specification 
as  above,  substituted  for  the  three  claims 
above  copied  the  following: 

"What  I  claim  as  new  and  desire  to  secure 
by  letters  patent  is — 

"The  construction  and  arrangement  of  the 
chamber  of  fulminate,  anvil,  plate,  perfora- 
tions, and  case,  with  the  central  constructed 
filled  chamber  of  fulminate  powder  in  con- 
tact and  between  the  base  of  the  case  and  the 
circular  anvil  plate,  with  central  anvil  bar 
and  two  or  more  side  perforations,  extending 
from  the  extreme  sides  of  the  chamber  of 
fulminate  into  the  base  of  the  powder  charge, 
whereby  the  smallest  area  of  resistance  is 
presented  to  the  fulminate  explosion,  and 
the  fire  is  diffused  in  the  base  of  the  charge 
of  powder,  and  the  greatest  resistance  is  pre- 
'  sen  ted  by  the  front  face  of  the  plate  to  the 
powder*  charge,  consuming  the  powder  and 
securing  the  plate  as  and  by  the  means  de- 
scribed." 

The  examiners  held  that  the  construction 
described  in  the  amended  specification  in- 
volved patentable  novelty,  and  that  a  specific 
and  well-defined  claim  might  be  allowed,  but 
not  the  amended  claim,  it  being  "vague,  in 
definite,  and  ambiguous."  The  claimant 
thereupon  withdrew  the  above  amended 
elaim,  and  substituted  another,  which  was 
Anally  allowed,  in  the  following  terms: 

"What  I  claim  as  new  and  desire  to  secure 
by  letters  patent  is — 


"In  the  bottom  of  a  solid  metallic  flange 
cartridge  case  or  shell  the  combination  of  a 
circular  base  inclosing  a  central  chamber  of 
fulminate  provided  with  two  or  more  open- 
ings, whose  inner  edges  nearly  coincide  with, 
the  edges  of  the  central  chamber  of  fulmin- 
ate in  the  base  of  the  cartridge,  substantially 
as  described.'' 

It  is  obvious  that  this  is  a  claim  for  a 
combination,  none  of  the  elements  or  con- 
stituent parts  of  which  is  claimed  to  be  new, 
but  whose  merit  consists  in  such  an  adjust- 
ment and  relation  of  the  parts  as  to  produce 
the  desired  effect. 

"In  such  a  claim,  if  the  patentee  specifies 
any  element  as  entering  into  the  combina- 
tion, either  directly  by  the  language  of  the 
claim,  or  by  such  a  reference  to  the  descrip- 
tive part  of  the  specification  as  carries  such 
element  into  the  claim,  he  makes  such  ele- 
ment material  to  the  combination,  and  the 
court  cannot  declare  it  to  be  immaterial.  It 
is  his  province  to  make  his  own  claim  and 
his  privilege  to  restrict  it.  If  it  be  a  claim 
to  a  combination,  and  be  restricted  to  speci- 
fied elements,  all  must  be  regarded  as  mate- 
rial, leaving  open  only  the  question  whether 
an  omitted  part  is  supplied  by  an  equivalent 
device  or  instrumentality."  Fay  v.  Cordea- 
man,  109  U.  S.  408,  27  L.  ed.  979,  3  Sup.  Ct 
Rep.  236. 

"In  patents  for  combinations  of  mechan- 
ism, limitations  and  provisos  imposed  by 
the  inventor,  especially  such  as  were  intro- 
duced into  an  application  after  it  had  been 
persistently  rejected,  must  be  strictly  con- 
strued against  the  inventor  and  in  favor  of 
the  public,  and  looked  upon  as  in  the  nature 
of  disclaimers."  Sargent  v.  Hall  Safe  A  Look 
Co.  114  U.  S.  63,  29  L.  ed.  67,  5  Sup.  Ct.  Rep. 
1021.  S 
*  "If  an  applicant,  in  order  to  get  his  pat-* 
ent,  accepts  one  with  a  narrower  claim  than 
that  contained  in  his  original  application, 
he  is  bound  by  it.  If  dissatisfied  with  the 
decision  rejecting  his  application,  he  should 
pursue  his  remedy  by  appeal."  Shepard  v. 
Carrigan,  116  U.  S.  593,  29  L.  ed.  723,  6 
Sup.  Ct  Rep.  493. 

When  the  rejected  claims  and  the  one  fin- 
ally allowed  are  compared,  it  will  be  per- 
ceived that  they  all  describe  the  combination 
as  consisting  of  a  circular  base,  containing 
a  central  chamber  of  fulminate,  the  anvil 
over  it,  with  two  or  more  perforations  to 
permit  the  fire  or  explosive  force  of  the  ful- 
minate to  be  communicated  to  the  powder 
charge.  What,  then,  was  the  difference  or 
modification  which  resulted  in  the  allowance 
of  a  claim  t  We  agree  with  the  court  below 
in  finding  that  difference  in  the  position  of 
the  apertures  or  vents.  The  examiners  re- 
fused to  allow  the  elaim  until  the  claimant 
distinctly  located  the  vents  as  "opening* 
whose  inner  edges  nearly  coincide  with  the 
edges  of  the  central  chamber  of  fulminate  in 
the  base  of  the  cartridge,"  thereby  making 
the  relative  position  of  the  vents  and  the 
walls  of  the  fulminate  chamber  a  material 
part  of  the  claimant's  patent.  Breech-load- 
ing metallio  cartridges  were  not  new,  and 
it  was  the  opinion  of  the  examiners  that,  in 
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merely  claiming  "a  circular  metallic  tight- 
fitting  plat*  perforated  with  a  oentral  Ail* 
minate  chamber,  leaving  a  central  solid  or 
imperforated  bar  over  the  fulminate  cham- 
ber, within  a  solid  firetight  metal  ease,"  the 


claimant  was  anticipated  by  the  patent*  of 
Moffat,  53,188,  March  13,  1860;  of  Tibbals, 
•0,607,  May  25,  1869;  and  by  an  English 
patent,  2,906,  1865.  It  was  not  until  the 
claimant  specifically  claimed,  a*  part  of  his 
combination,  "an  anvil  over  the  fulminate 
provided  with  two  or  more  openings  whose 
inner  edges  nearly  coincide  with  the  edges  of 
the  central  chamber  of  fulminate  in  the  base 
of  the  cartridge,"  that  the  patent  was  al- 
lowed. Whether  the  examiners  were  right 
or  wrong  in  so  holding  we  are  not  to  inquire, 
as  the  claimant  did  not  appeal,  but  amended 
his  claim  and  accepted  a  grant  thereof; 
thereby  putting  himself  within  the  range  of 
the  authorities  which  hold  that  if  the  claim 
to  a  combination  be  restricted  to  specified 
elements,  all  must  be  regarded  as  material, 
3  and  that  limitations  imposed  by  the  in- 
•  ventor,*  especially  such  as  were  introduced 
into  an  application  after  it  had  been  persist- 
ently rejected,  must  be  strictly  construed 
against  the  inventor  and  in  favor  of  the  pub- 
lie,  and  looked  upon  as  in  the  nature  of  dis- 
claimers. 

"It  may  be  observed  .  .  .  that  the  courts 
of  this  country  cannot  always  indulge  the  same 
latitude  which  is  exercised  by  English  judges 
in  determining  what  parts  of  a  machine  are 
or  are  not  material.  Our  law  requires  the 
patentee  to  specify  particularly  what  he 
claims  to  be  new,  and  if  he  claims  a  combina- 
tion of  certain  elements  or  parts,  we  cannot 
declare  that  any  one  of  these  elements  is  im- 
material. The  patentee  makes  them  all  ma- 
terial by  the  restricted  form  of  his  claim." 
Per  Mr.  Justice  Bradley  in  Union  Water- 
Meter  Co.  v.  Desper,  101  TJ.  8.  332,  337,  25 
L.  ed.  1024,  1026;  Morgan  Envelope  Co.  v. 
Albany  Perforated  Wrapping  Paper  Co.  152 
TJ.  S.  425,  420,  38  L.  ed.  501,  602,  14  Sup.  Ct 
Rep.  627. 

With  these  principles  of  construction  in 
view,  we  are  constrained  to  concur  with  the 
court  below  in  holding  that  the  cartridges 
made  and  used  by  the  government  were  not 
within  the  description  contained  in  the  ap- 
pellant's claim. 

The  government  cartridges  alleged  to  be 
within  the  appellant's  patent  are  of  two 
kinds,  one  called  the  "cup-anvil  cartridge," 
the  other  the  "reloading  cartridge."  As  the 
appellant  has  withdrawn  his  claim  for  in- 
fringement of  the  former,  we  have  only  to  do 
with  the  latter  or  reloading  cartridge.  It  is 
thus  described  in  the  sixth  finding  of  the 
court  below: 

"This  cartridge  is  a  hollow  metallic  shell, 
rimmed  around  the  base  with  a  pocket  in  the 
exterior  of  the  center  of  the  base;  through 
the  center  of  the  top  of  this  pocket,  suppos- 
ing the  cartridge  to  be  stood  upon  its  base 
or  closed  end,  is  pierced  a  single  aperture  or 
hole  to  carry  the  fulminate  flame  to  the  black 
powder  chamber.  This  cartridge  contains 
only  the  black  powder  and  the  bullet.  Any 
one  of  the  several  different  kinds  of  primers 


may  be  used  in  it;  the  one  used  by  the  Unit- 
ed States  and  alleged  to  infringe  claimant's 
rights  is  a  circular  metallio  cup,  into  which 
is  put  the  fulminate;  above  this  is  fastened 
a  disk  or  cover  having  a  groove  on  its  upper 
side,  being  the  diameter  of  the  circle;  at  each 
end  of  this  groove  a  small  piece  or  notch  is 
cut  out  of  it;  through  the  holes  thus  formed 
the  flame  from  the  fulminate  escapes;  if  this^ 

{jrimer  is  placed  in  the  chamber  of  the  re-ao 
oading* cartridge,  with  the  closed  end  of  the* 
cup  outwards  and  the  grooved  end  against 
the  top  of  the  chamber,  the  flame  from  the 
fulminate  when  exploded  would  pass  through 
these  holes  or  notches,  thence  along  the 
groove  to  the  central  aperture  in  the  cart- 
ridge case  or  shell,  thence  to  the  black  pow- 
der chamber  through  this  single  aperture. 
The  entire  area  of  each  of  the  holes  or 
notches  in  the  disk  is  over  the  fulminate 
chamber,  and  the  portion  of  the  disk  between 
the  holes  is  the  anvil."  [20  Ct  CI.  363]. 

This  finding  is  claimed  by  the  appellant 
to  be  incorrect  in  several  respects,  and  par- 
ticularly in  its  statement  that  "the  portion 
of  the  disk  between  the  holes  is  the  anvil." 

But  even  if  we  were  permitted  as  an  ap- 
pellate court  to  depart  from  the  findings  of 
fact  made  by  the  trial  court,  we  do  not  per- 
ceive that  the  particulars  in  which  this  find- 
ing is  objected  to  really  affect  the  case  aa 
presented  to  us.  Even  if  we  were  to  adopt 
the  description  of  the  government's  cartridge 
given  by  the  appellant,  it  still  appears  that 
there  is  an  essential  difference  between  the 
two  types  of  cartridge.  Without  accepting 
or  rejecting  the  government's  contention  that 
the  government's  cartridge  is  outside  primed 
and  the  appellant's  inside  primed,  and  where- 
in it  is  claimed  that  for  reloading  purposes 
an  outside  primed  cartridge  is  superior,  it 
is  sufficient  to  say  that  the  difference  in  the 
shape  and  position  of  the  vents,  whereby 
the  explosive  force  of  the  fulminate  is  com- 
municated to  the  powder  charge,  is  obvious. 

The  distinguishing  feature  of  the  appel- 
lant's cartridge  is  that  the  anvil  plate  has 
two  or  more  openings  whose  inner  edges 
nearly  coincide  with  the  edges  of  the  central 
chamber  of  fulminate;  but  in  the  reloading 
cartridge  of  the  government  the  vents  are 
wholly  over  the  fulminate  chamber,  do  not 
lead  directly  to  the  powder  chamber,  but  lead 
to  a  channel  cut  across  the  upper  face  of  the 
anvil,  and  by  this  to  a  hole  in  the  base  of  the 
powder  chamber. 

By  this  latter  construction  the  explosive 
force  of  the  fulminate  enters  the  powder 
chamber  in  a  central  stream.    But  the  ap- 
pellant specifies,  as  a  distinguishing  feature, 
that  the  fulminate  "chamber  at  its  sides  or 
outer  extreme  edges  communicates  directly 
and  exclusively  with  the  powder  charge,  so_ 
that  the  explosive  force  of  the  fulminate  is  go 
not  allowed  to  expand  under  a* larger  area* 
of  the  anvil  plate  and  blow  it  out,  but  is 
compelled  to  diffuse  its  explosive  force,  not 
in  a  central  stream,  but  in  a  diffused  body 
into  the  base  of  the  powder  charge." 

It  may  be,  as  the  appellant  contends,  that 
his  method  of  communicating  the  explosive 
force  of  the  fulminate  to  the  powder  charge 
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is  an  improvement  on  previous  methods,  and 
is  superior  in  efficacy  to  that  used  in  the  gov- 
ernment's cartridges ;  but  our  inquiry  is  not 
as  to  the  merits  of  the  patent  in  suit,  but  is 
confined  to  the  question  whether  it  covers, 
in  legal  contemplation,  the  defendant's  car- 
tridge. 

Some  contention  is  made,  in  argument, 
that  because  it  is  stated  that  some  grains  of 
powder  may  and  do  fall  down  through  the 
base  of  the  defendant's  powder  chamber,  and 
lie  loosely  in  the  groove  across  the  upper  face 
of  the  anvil,  therefore  it  must  be  concluded 
that  such  loose  grains  of  powder  come  di- 
rectly in  contact  with  the  flame  of  the  ful- 
minate before  the  latter  enters  the  powder 
chamber.  But  such  a  fact,  if  it  be  a  fact, 
appears  to  be  immaterial.  It  is  not  pre- 
tended that  these  few  loose  grains  of  powder 
are  relied  on,  or  in  fact  operate,  as  a  means 
of  igniting  the  charge  in  the  powder  cham- 
ber. 

Nor  can  we  accept  the  contention  that 
these  two  combinations  are  identical  be- 
cause they  are  intended  to  obtain  the  same 
result.  What  we  have  to  consider  is  not 
whether  the  end  sought  to  be  effected  is  the 
same,  but  whether  the  devices  or  mechanical 
means  by  which  the  desired  result  is  secured 
are  the  same. 

We  do  not  consider  it  necessary  to  con- 
sider a  further  suggestion,  contained  in  the 
opinion  of  the  court  below,  that,  even  if  the 
relative  position  of  the  vents  and  the  wall 
of  the  fulminate  chamber  be  not  a  material 
part  of  the  claimant's  patent,  still  the  claim- 
ant cannot  recover  because  the  other  char- 
acteristics of  his  invention,  found  in  the 
cartridge  now  used  by  the  defendants,  were 
introduced  by  them  prior  to  the  application 
for  or  issue  of  the  patent 

The  decree  of  the  Court  of  Claims,  dismiss- 
ing the  claimant'*  petition,  it  affirmed. 


an  v.  s.  86) 

William  W.  Hubbexl,  App*, 
v. 

United  States. 

Petition  for  rehearing. 

[No.  198,  Oct.  Term,  1897.J 

Leave  granted  to  submit  petition  for  re- 
hearing May,  81,  1898.  Denied  October 
22,  1900. 


ON  PETITION  for  a  rehearing  of  the  de- 
cision in  171  U.  8.  203,  43  L.  ed.  136,  18 
Sup.  Ct  Rep.  828,  affirming  a  judgment  of 
the  Court  of  Claims  dismissing  a  petition 
against  the  United  States  for  Infringement 
of  a  patent    Petition  denied. 

See  same  case  below,  31  Ct  CI.  484. 
See,  further,  the  statement  of  facts  in 
the  case  preceding. 


(179  TJ.  8.  66) 

OREGON    RAILWAY  *  NAVIGATION 
COMPANY,  Appt., 
v. 

ROBERT  BALFOUR  et  al.,  Partners,  Doing 
Business  as  Balfour,  Guthrie,  ft  Co.  et  aL 


OREGON    RAILWAY  ft  NAVIGATION 
COMPANY  and  Oregon  Short  Line  ft  Nor- 
thern Railway  Company,  Appts., 
v. 

ROBERT  BALFOUR  et  al.,  Partners,  Doing 
Business  as  Balfour,  Guthrie,  ft  Co.,  et  al. 

Admiralty  appeals — proceedings  to  limit  lia- 
bility of  shipowners. 

Proceedings  under  the  act  of  Congress  to  limit 
the  liability  of  shipowners,  and  the  rules  of 
the  Supreme  Court  In  that  regard,  are  ad- 
miralty cases  within  the  meaning  of  the  Ju- 
diciary act  of  March  8,  1891,  I  6,  making  the 
Judgments  or  decrees  of  the  circuit  court  of 
appeals  from  admiralty  cases  final,  from 
which  no  appeal  can  be  taken  to  the  Supreme 
Court 

[Nos.  73,  74.] 

Submitted  October  9, 1900.   Decided  October 
22,  1900. 

APPEALS  from  decrees  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  affirming  decrees  of  the  Dis- 
trict Court  for  the  District  of  Oregon  in  pro- 
ceedings for  limitation  of  the  liability  of 
shipowners.  On  motion  to  dismiss.  Dis- 
missed. 

See  same  case  below.  61  U.  S.  App.  ISO.  90 
Fed.  Rep.  295,  33  C.  C.  A.  57. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  W.  Cotton  and  A.  B. 
Browne  for  appellants. 

Messrs.  C.  E.  S.  Wood  and  George  H. 
Williams  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

These  were  petitions  for  a  limitation  of  li- 
ability of  shipowners,  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Oregon,  sitting  in  admiralty,  which  pro- 
ceeded to  decree  in  that  court.  From  this 
decree  appeals  were  prosecuted  to  the  United 
States  circuit  court  of  appeals  for  the  ninth 
circuit  and  the  decree  affirmed.  61  U.  S.  App. 
150,  90  Fed.  Rep.  295,  33  C.  C.  A.  57.  From 
that  decree  appeals  were  taken  to  this  court, 
which  appellees  now  move  to  dismiss. 

By  the  6th  section  of  the  judiciary  act  of 
March  3,  1891,  it  is  provided  that  the  judg- 
ments or  decrees  of  the  circuit  courts  of  ap- 
peals in  admiralty  cases  shall  be  final ;  and 
no  appeal  to  this  court  lies  therefrom.  If,* 
then,  proceedings  under  the  act'of  Congress* 
to  limit  the  liability  of  shipowners,  and  the 
rules  of  this  court  in  that  regard,  are  ad- 
miralty cases,  it  follows  that  the  motions  to 
dismiss  must  be  sustained. 

By  the  2d  section  of  article  3  of  the  Con- 
stitution, the  judicial  power  extends  "to  all 
cases  of  admiralty  and  maritime  jurisdio- 
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tion,"  the  word  "maritime"  hiring  been 
added,  out  of  abundant  caution,  to  preclude 
a  narrow  interpretation  of  the  word  "ad- 
miralty." 

The  jurisdiction  to  limit  the  liability  of 
ahipownere  was  conferred  upon  the  district 
courts  by  the  act  of  Congress  of  March  3, 
1861  (9  Stat,  at  L.  636,  chap.  43),  carried 
forward  into  55  4282  to  4289  of  the  Revised 
Statutes. 

It  was  not  until  December  term,  1871,  in 
the  case  of  the  Norwich  &  N.  Y.  Transp.  Co. 
T.  Wright,  13  Wall.  104,  20  L.  ed.  685,  that 
the  court  was  called  upon  to  interpret  the 
act,  and  to  adopt  some  general  rules  for  the 
purpose  of  carrying  it  into  effect,  and  this 
was  done  at  that  term.  13  Wall,  xii.,  xiii., 
20  L.  ed.  926,  927;  Rules  of  Practice  in  Ad- 
miralty, 64-58. 

The  power  of  Congress  to  pass  the  act  of 
1851,  and  the  power  of  this  court  to  pre- 
scribe rules  regulating  proceedings  thereun- 
der, were  maintained  in  that  case,  and  were 
recognized  and  reaffirmed  in  many  subse- 
quent cases.  The  Benefactor,  103  U.  S.  239, 
tub  nom.  yew  York  <£  W.  8.  8.  Co.  v.  Mount, 
26  L.  ed.  361 ;  The  Scotland,  105  U.  8.  24,  tub 
nom.  National  Steam  Nav.  Co.  v.  Dyer,  26  L. 
ed.  1001 ;  Providence  A  N.  Y.  8.  8.  Co.  v.  Bill 
Mfg.  Co.  109  U.  S.  578,  27  L.  ed.  1038,  3  Sup. 
CL  Rep.  379,  617 ;  Butler  v.  Botton  A  8.  8.  8. 
Co.  130  U.  S.  627,  32  L.  ed.  1017,  9  Sup.  Ct. 
Rep.  612;  Re  Morrison,  147  U.  S.  14,  34, 
tub  nom.  Morrison  v.  United  States  Diet. 
Ct.  37  L.  ed.  60,  67, 13  Sup.  Ct  Rep.  246.  In 
the  latter  case  the  proceeding  is  styled  "an 
equitable  action,"  but  not  in  any  sense  as  in- 
consistent with  the  admiralty  jurisdiction. 

In  these  cases  the  provisions  of  the  act 
and  of  the  rules  are  fully  set  forth,  explained, 
and  commented  on,  and  need  not  be  repeated. 
As  decisive  of  the  question  before  us  it  will 
be  sufficient  to  give  the  following  extracts 
from  the  opinion  of  the  court,  delivered  by 
Mr.  Justice  Bradley,  in  Providence  &  N.  Y. 
B.  8.  Co.  v.  If  til  Mfg.  Co.: 

"The  subject  is  one  pre-eminetly  of  admir- 
alty jurisdiction.  The  rule  of  limited  lia- 
bility prescribed  by  the  act  of  1851  is  noth- 
ing more  than  the  old  maritime  rule  admin- 
t»fstered  in  courts  of  admiralty  in  all  coun- 
t  tries  except  England,  from  time*  immemo- 
rial; and  if  this  were  not  so,  the  subject- 
matter  itself  is  one  that  belongs  to  the  de- 
partment of  maritime  law.  The  adoption  of 
forms  and  modes  of  proceeding  requisite  and 
proper  for  giving  due  effect  to  the  maritime 
rule  thus  adopted  by  Congress,  and  for  se- 
euring  to  shipowners  its  benefits,  was,  there- 
fore, strictly  within  the  powers  conferred 
upon  this  court;  and  where  the  general  reg- 
ulations adopted  by  this  court  do  not  cover 
the  entire  ground,  it  is  undoubtedly  within 
the  power  of  the  district  and  circuit  courts, 
as  courts  of  admiralty,  to  supplement  them 
by  additional  rules  of  their  own.  ...  In 
promulgating  the  rules  referred  to,  this  court 
expressed  its  deliberate  judgment  as  to  the 
proper  mode  of  proceeding  on  the  part  of 
shipowners  for  the  purpose  of  having  their 
rights  under  the  act  declared  and  settled  by 


the  definitive  decree  of  a  competent  court, 
which  should  be  binding  on  all  parties  inter- 
ested, and  protect  the  shipowners  from  be- 
ing hs  rawed  by  litigation  in  other  tribu- 
nals. .  .  .  We  see  no  reason  to  modify 
these  views,  and,  in  our  judgment,  the  prop- 
er district  court,  designated  by  the  rules,  or 
otherwise  indicated  by  circumstances,  has 
full  jurisdiction  and  plenary  power,  as  a 
court  of  admiralty,  to  entertain  and  carry 
on  all  proper  proceedings  for  the  due  execu- 
tion of  the  law,  in  all  its  parts." 

Clearly,  then,  these  were  admiralty  cases; 
the  decrees  of  the  Circuit  Court  of  Appeals 
were  made  final  by  the  statute;  and  the  ap- 
peals must  be  dismissed. 


(179  U.  S.  68) 

WILBERFORCE  SULLY,  Trustee,  et  al, 
Plffs.  in  Err. 
v. 

AMERICAN  NATIONAL  BANK  et  aU 

Motion  to  return  costs — interpreting  former 
decree. 

A  decree  of  reversal  as  to  one  of  several  plain- 
tiffs In  error,  with  costs.  Is  Interpreted  to  al- 
low only  the  costs  of  the  successful  plaintiff 
in  error. 


[No.  266.] 

Submitted  Ootober  9, 1900. 

22,  1900. 


Decided  October 


IN  ERROR  to  review  a  judgment  of  the  Su- 
preme Court  of  the  State  of  Tennessee. 
Motion  to  retax  costs  granted. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  I.  Baxter  for  motion. 
Messrs.  R.  E.  lu  Mounteastle,  Samuel 
C.  Williams,  and  T.  8.  Webb  in  opposi- 
tion. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

This  is  in  substance  a  motion  to  retax 
costs  in  this  case. 

Upon  the  day  of  the  final  adjournment  of 
the  court,  May  28,  1900,  the  cause  was  de- 
cided, and  a  decree  entered  reversing  the 
judgment  of  the  supreme  court  of  Tennessee 
as  to  the  plaintiff  in  error  Carhart,  who  was 
one  of  several  plaintiffs  in  error,  with  costs 
to  be  paid  by  the  American  National  Bank. 
Subsequently  to  the  adjournment  all  the 
costs  of  this  court  were  taxed  against  the 
bank,  which  now  prays  for  a  re  taxation. 

The  decree  of  this  court  has  been  misinter- 
preted. It  does  not  mean  that  all  the  costs 
in  this  court  are  to  be  paid  by  the  bank,  but 
only  the  costs  of  the  plaintiff  in  error  Car- 
hart,  in  regard  to  whom  alone  the  judgment 
of  the  court  below  was  reversed. 

The  motion  to  retax  the  costs  is  granted, 
and  the  taxation  modified  to  that  extent. 
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(179  U.  S.  89) 

JAMES  KNOTT,  Petitioner, 

«. 

BOTANY  WORSTED  MILLS  and  Henry  P. 
Winter  and  Charles  F.  Smillie, 

Barter  act — negligenoe  in  loading  or  stow- 
age of  cargo — voyage  of  foreign  vessel 
from  foreign  port  to  United  States — stipu- 
lations in  bill  of  lading — law  of  ship's 
flag. 

1.  Damage  to  wool  stowed  on  the  forward  side 
of  a  temporary  wooden  bulkhead,  by  drainage 
from  sugar  stowed  aft  of  the  bulkhead,  when 
It  results  from  the  fact  that  for  a  short  time 
the  vessel  was  trimmed  by  the  head  after 
discharging  a  part  of  the  cargo,  until  she 
was  again  trimmed  by  the  stem  at  another 
port,  arises  from  negligence  In  loading  or 
stowage  of  the  cargo,  which  makes  the  vessel 
liable  under  the  Harter  act  of  February  18, 
1893,  chap.  105,  I  1  (27  Stat,  at  L.  445), 
notwithstanding  any  stipulations  to  the  con- 
trary in  the  bills  of  lading;  and  It  Is  not  a 
damage  from  fault  or  error  In  the  navigation 
or  management  of  the  ship. 

>.  A  stipulation  that  the  law  of  the  ship's 
flag  shall  govern,  in  a  bill  of  lading  for  goods 
In  a  foreign  vessel  on  a  voyage  from  a  foreign 
port  to  the  United  States,  is  nullified  and 
overridden  by  the  Harter  act  of  February  13, 
1898,  chap.  105,  I  1  (27  Stat,  at  L.  445), 
which  prohibits  contracts  against  liability  for 
negligence  in  loading  and  stowing  the  cargo. 

[No.  5.] 

Argued  October  lft,  IS,  1899.   Decided  Octo- 
ber 22,  1900. 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  affirming 
a  decision  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  for  damage  to  a  cargo.  Affirmed. 

See  same  case  below,  51  U.  S.  App.  4S7,  82 
Fed.  Rep.  471,  27  C.  C.  A.  326. 
The  facts  are  stated  in  the  opinion, 
ifr.  J.  Parker  Kirliii  for  petitioner. 
Messrs.    Wilhelmns    Mynderse  and 
Black  d  Knecland  for  respondents. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

The  Botany  Worsted  Mills,  a  corporation 
2  of  New  Jersey,  and  Winter  &  Smillie,  a  firm 
•  of  merchants  in  the  city  of  New  York,*  re- 
spectively owners  of  two  separate  lots  of 
bales  of  wool,  shipped  at  Buenos  Ayres  for 
New  York  on  board  the  steamship  Portuguese 
Prince,  severally  filed  libels  in  admiralty  in 
personam  in  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York, 
against  James  Knott,  the  owner  of  the  ves- 
sel, to  recover  for  damage  caused  to  the  wool 
by  contact  with  drainage  from  wet  sugar 
which  also  formed  part  of  her  cargo. 

The  Portuguese  Prince  was  a  British  vessel 
belonging  to  a  line  trading  between  New 
York  ana  ports  in  the  River  Plata,  Brazil, 
and  the  West  Indies,  loading  and  discharging 
cargo  and  having  a  resident  agent  at  each 
port.  The  bills  of  lading  of  the  wool,  signed 


at  Buenos  Ayres  December  21,  1894,  gave 
her  liberty  to  call  at  any  port  or  ports  to  re- 
ceive and  discharge  cargo,  and  for  any  other 
purpose  whatever;  and  purported  to  exempt 
the  carrier  from  liability  for  "negligence  of 
masters  or  mariners;"  "sweating,  rust,  nat- 
ural decay,  leakage,  or  breakage,  and  all 
damage  arising  from  the  goods  by  stowage, 
or  contact  with,  or  by  sweating,  leakage, 
smell,  or  evaporation  from,  them;"  "or  any 
other  peril  of  the  seas,  rivers,  navigation,  or 
of  land  transit,  of  whatsoever  nature  or 
kind ;  and  whether  any  of  the  perils,  causes, 
or  things  above  mentioned,  or  the  loss  or  in- 
jury arising  therefrom,  be  occasioned  by  the 
wrongful  act,  default,  negligence,  or  error  in 
judgment  of  the  owners,  masters,  officers, 
mariners,  crew,  stevedores,  engineers,  and 
other  persons  whomsoever  in  the  service  of 
the  snip,  whether  employed  on  the  said 
steamer  or  otherwise,  and  whether  before 
or  after  or  during  the  voyage,  or  for  whose 
acts  the  shipowner  would  otherwise  be  li- 
able; or  by  unseaworthiness  of  the  ship  at 
the  beginning  or  at  any  period  of  the  voy- 
age, provided  all  reasonable  means  have  been 
taken  to  provide  against  such  unseaworthi- 
ness." Each  bill  of  lading  also  contained 
the  following  clause:  "This  contract  shall 
be  governed  by  the  law  of  the  flag  of  the  ship 
carrying  the  goods,  except  that  general  aver- 
age shall  be  adjusted  according  to  York-Ant- 
werp Rules  1890." 

The  facts  of  the  case  are  substantially  un- 
disputed. The  bales  of  wool  of  the  libellants 
were  taken  on  board  at  Buenos  Ayres,  Decem- 
ber 21-24, 1894,  and  were  stowed  on  end,  with 
proper  dunnage,  between  decks  near  the  bow.JJ 
and  forward  of  a 'temporary  wooden  bulk-* 
head,  which  was  not  tight.  The  vessel,  aft- 
er touching  at  other  ports,  touched  on  Feb- 
ruary 19,  1895,  at  Pemambuco,  and  there 
took  on  board  200  tons  of  wet  sugar  (from 
which  there  is  always  drainage),  which  was 
stowed,  with  proper  dunnage,  between  decks, 
aft  of  the  wooden  bulkhead.  At  that  time 
the  vessel  was  trimmed  by  the  stern,  and  all 
drainage  from  the  sugar,  flowing  aft,  was 
carried  off  by  the  scuppers,  which  were  suffi- 
cient for  the  purpose  when  the  vessel  was 
down  by  the  stern,  or  on  even  keel  in  calm 
weather.  There  was  no  provision  for  carry- 
ing off  the  drainage  in  case  it  ran  forward. 
She  discharged  other  cargo  at  Para;  and  on 
March  10,  when  she  left  that  port,  she  was 
2  feet  down  by  the  head.  She  continued  in 
this  trim  until  Bhe  took  on  additional  cargo 
at  Port  of  Spain,  where  the  error  in  trim 
was  corrected,  and  she  left  that  port  on 
March  18,  loaded  1  foot  by  the  stern.  It  was 
agreed  by  the  parties  that  there  was  no  dam- 
age to  the  wool  by  sugar  drainage  until  she 
was  trimmed  by  the  head  at  Para;  that  the 
wool  was  damaged,  by  sugar  drainage  find- 
ing its  way  through  the  bulkhead  and  reach- 
ing the  woll,  at  Parat,  or  between  Para  and 
Port  of  Spain,  and  not  afterwards ;  that,  aft- 
er she  was  again  trimmed  by  the  stern  at 
Port  of  Spain,  none  of  the  drainage  from  the 
sugar  found  its  way  forward;  and  that  the 
court  might  draw  inferences. 

The  district  court  entered  a  decree  for  the 
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libellants.  76  Fed.  Rep.  582.  That  decree 
was  affirmed  by  the  circuit  court  of  appeals. 
SI  U.  S.  App.  467,  82  Fed.  Rep.  471,  27  C. 
C.  A.  826.  The  appellant  then  obtained  a 
writ  of  certiorari  from  this  court.  168  U. 
S.  711,  18  Sup.  Ct.  950. 

Before  the  act  of  Congress  of  February  13, 
1893,  chap.  105  (27  Stat,  at  L.  445),  known 
as  the  Harter  act,  it  was  the  settled  law  of 
this  country,  as  declared  by  this  court,  that 
common  carriers,  by  land  or  sea,  could  not 
by  any  form  of  contract  exempt  themselves 
from  responsibility  for  loss  or  damage  aris- 
ing from  negligence  of  their  servants,  and 
that  any  stipulation  for  such  exemption  was 
Toid  as  against  public  policy;  although  the 
courts  in  England  and  in  some  of  the  states 
held  otherwise.  Note  York  0.  R.  Oo.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627 ;  Liverpool 
A  O.  W.  Steam  Co.  v.  Pheniw  Ins.  Co.  129 
U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct  Rep.  469; 
Campania  De  Navigation  La  Flecha  v. 
Braver,  168  U.  S.  104, 117, 118,  42  L.  ed.  398, 
»•  404,  405,  18  Sup.  Ct.  Rep.  12.  In  many  low- 
*  er  courts  of  the  United  States*  it  has  been 
held,  independently  of  the  Harter  act,  that 
a  stipulation  that  a  contract  should  be  gov- 
erned by  the  law  of  England  in  this  respect 
was  void,  and  could  not  be  enforced  in  a 
court  of  the  United  States;  but  the  point 
has  not  been  decided  by  this  court.  Nor  is 
it  necessary  for  us  now  to  decide  that  point, 
because  these  bills  of  lading  were  issued  since 
the  Harter  act,  and  we  are  of  opinion  that 
the  case  is  governed  by  the  express  provi- 
sions of  that  act. 

Upon  the  facts  of  this  ease  there  can  be 
no  doubt  that  the  ship  was  seaworthy,  and 
that  the  damage  to  the  wool  was  caused  by 
drainage  from  the  wet  sugar  through  neg- 
ligence of  those  in  charge  of  the  ship  and 
cargo.  The  questions  npon  which  the  deci- 
sion of  the  case  turns  are  two: 

First.  Whether  this  damage  to  the  wool 
was  "loss  or  damage  arising  from  negligence, 
fault,  or  failure  in  proper  loading,  stowage, 
custody,  care,  or  proper  delivery"  of  cargo, 
within  the  1st  section  of  the  Harter  act;  or 
was  "damage  or  loss  resulting  from  faults 
or  errors  in  navigation  or  in  the  manage- 
ment of  said  vessel,"  within  the  3d  section 
of  that  act. 

Second.  Do  the  words,  in  the  1st  section, 
"any  vessel  transporting  merchandise  or 
property  from  or  between  ports  of  the  United 
States  and  foreign  ports,"  include  a  foreign 
vessel  transporting  merchandise  from  a  for- 
eign port  to  a  port  of  the  United  States  t 

Section  1  of  that  act  is  as  follows:  "It 
shall  not  be  lawful  for  the  manager,  agent, 
master,  or  owner  of  any  vessel  transporting 
merchandise  or  property  from  or  between 
ports  of  the  United  States  and  foreign  ports, 
to  insert  in  any  bill  of  lading  or  shipping 
document  any  clause,  covenant,  or  agreement 
whereby  it,  he,  or  they  shall  be  relieved  from 
liability  for  loss  or  damage  arising  from 
negligence,  fault,  or  failure  in  proper  load- 
ing, stowage,  custody,  care,  or  proper  deliv- 
ery of  any  and  all  lawful  merchandise  or 
property  committed  to  its  or  their  charge. 


Any  and  all  words  or  clauses  of  such  im- 
port, inserted  in  bills  of  lading  or  shipping 
receipts,  shall  be  null  and  void  and  of  no  ef- 
fect. This  section,  in  all  cases  coming 
within  its  provisions,  overrides  and  nullifies 
any  such  stipulations  in  a  bill  of  lading. 
Calderon  v.  Atlas  8.  8.  Co.  170  U.  S.  272. 
42  L.  ed.  1033,  18  Sup.  Ct  Rep.  588.  g 
•  By  $  3,  on  the  other  hand,  "if  the  owner* 
of  any  vessel  transporting  merchandise  or 
property  to  or  from  any  port  in  the  United 
States"  shall  exercise  due  diligence  to  make 
her  in  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied,  neither  the 
vessel  nor  her  owner,  agent,  or  charterer 
"shall  become  or  be  held  responsible  for  dam- 
age or  loss  resulting  from  faults  or  errors 
in  navigation  or  in  the  management  of  said 
vessel,"  etc.  This  section  does  but  relax  the 
warranty  of  seaworthiness  in  the  particulars 
specified  in  the  section.  The  Carib  Prinoe, 
170  U.  S.  655,  sub  nom.  Wuppertnann  v.  The 
Carib  Prince,  42  L.  ed.  1181,  18  Sup.  Ct  Rep. 
753;  The  Irratcaddy,  171  U.  S.  187,  43  L.  ed. 
130,  18  Sup.  Ct  Rep.  831. 

We  fully  concur  with  the  courts  below 
that  the  damage  in  question  arose  from  neg- 
ligence in  loading  or  stowage  of  the  cargo, 
and  not  from  fault  or  error  in  the  naviga- 
tion or  management  of  the  ship,  for  the  rea- 
sons stated  by  the  district  judge,  and  ap- 
proved by  the  circuit  court  of  appeals,  as 
follows : 

"The  primary  cause  of  the  damage  was 
negligence  and  inattention  in  the  loading  or 
stowage  of  the  cargo,  either  regarded  as  a 
whole,  or  as  respects  the  juxtaposition  of  wet 
sugar  and  wool  bales  placed  far  forward. 
The  wool  should  not  have  been  stowed  for- 
ward of  the  wet  sugar,  unless  care  was  taken 
in  the  other  loading,  and  in  all  subsequent 
changes  in  the  loading,  to  see  that  the  ship 
should  not  get  down  by  the  head.  There 
was  no  fault  or  defect  in  the  vessel  herself. 
She  was  constructed  in  the  usual  way,  and 
was  sufficient  But  on  sailing  from  Para 
she  was  a  little  down  by  the  head,  through 
inattention,  during  the  changes  in  the  load- 
ing, to  the  effect  these  changes  made  in  the 
trim  of  the  ship  and  in  the  flow  of  the  su- 
gar drainage.  She  was  not  down  by  the 
head  more  than  frequently  happens.  It  in 
no  way  affected  her  seagoing  qualities;  nor 
did  the  vessel  herself  cause  any  damage  to 
the  wool.  The  damage  was  caused  by  the 
drainage  of  the  wet  sugar  alone.  So  that 
no  question  of  the  unseaworthiness  of  the 
ship  arises.  The  ship  herself  was  as  sea- 
worthy when  she  left  Para  as  when  she 
sailed  from  Pernambuco.  The  negligence 
consisted  in  stowing  the  wool  far  forward, 
without  taking  care  subsequently  that 
changes  of  loading  should  not  bring  the  ship 
down  by  the  head.  I  must  therefore  regard 
the  question  as  solely  a  question  of  negli- 
gence in  the  stowage  and  disposition  of  car-* 
go,  and  of  damage  consequent  *  thereon,* 
though  brought  about  by  the  effect  of  these 
negligent  changes  in  loading  on  the  trim  of 
the  snip.  .  .  .  The  change  of  trim  was 
merely  Incidental,  the  mere  negligent  result 
of  the  changes  in  the  loading,  no  attention 
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being  given  to  the  effect  on  the  ship's  trim,  or 
on  the  sugar  drainage.  .  .  .  Since  this 
damage  arose  through  negligence  in  the  par- 
ticular mode  of  stowing  and  changing  the 
loading  of  cargo,  as  the  primary  cause, 
though  that  cause  became  operative  through 
its  effect  on  the  trim  of  the  ship,  this  negli- 
gence in  loading  falls  within  the  1st  section. 
The  ship  and  her  owner  must  therefore  an- 
swer for  this  damage,  and  the  3d  section  is 
inapplicable."  76  Fed.  Rep.  683-585  ;  51  U. 
8.  App.  473,  82  Fed.  Rep.  471,  27  C.  C.  A. 
820. 

In  The  QUmoohtt  [1896]  Prob.  10,  on 
which  the  appellant  much  relied,  the  negli- 
gence which  was  held  to  be  within  the  3d 
section  of  the  Barter  act  was,  as  said  by  Sir 
Francis  Jeune,  "a  mismanagement  of  part 
of  the  appliances  of  the  ship,  and  misman- 
agement which  arose  because  it  was  intended 
to  do  something  for  the  benefit  of  the  ship, 
namely,  to  stiffen  her,  the  necessity  for  stif- 
fening arising  because  part  of  her  cargo  had 
been  taken  out  of  her.  He  pointed  out  that 
the  1st  and  3d  sections  of  the  act  might  be 
reconciled  by  the  construction,  "first,  that 
the  act  prevents  exemptions  in  the  case  of 
direct  want  of  care  in  respect  of  the  cargo, 
and,  secondly,  the  exemption  permitted  is  in 
respect  of  a  fault  primarily  connected  with 
the  navigation  or  the  management  of  the 
vessel,  and  not  with  the  cargo."  And  he 
added  that  the  court  had  had  the  same  sort 
of  question  before  it  in  the  case  of  The  Ferro 
[1803]  Prob.  38,  and  he  adhered  to  what  he 
there  said,  "that  mere  stowage  is  an  alto- 
gether different  matter  from  the  management 
of  the  vessel."  And  Sir  Gorell  Barnes  de- 
livered a  concurring  opinion  to  the  same  ef- 
fect. 

The  like  distinction  was  recognized  by 
this  court  in  the  recent  case  of  The  Silvia, 
171  U.  S.  462,  466, 43  L.  ed.  241,  243,  19  Sup. 
Ct  Rep.  7. 

The  remaining  question  is  whether  the  1st 
section  of  the  Barter  act  applies  to  a  foreign 
vessel  on  a  voyage  from  a  foreign  port  to  a 
port  in  the  United  States. 

The  power  of  Congress  to  include  such 
B  cases  in  this  enactment  cannot  be  denied  in 
t»  a  court  of  the  United  States.  The  point  in 
*  controversy  is  whether,  upon  the  proper  con- 
struction of  the  act;  Congress  has  done  so. 
That  the  3d  section  does  extend  to  such  a 
vessel  oc  such  a  voyage  has  been  already  de- 
cided by  this  court.  The  Silvia,  above  cited ; 
The  Chattahoochee,  173  U.  S.  540,  550,  551, 
43  L.  ed.  801,  806,  19  Sup.  Ct  Rep.  491. 

It  is  true  that  the  words  of  that  section 
are  not  exactly  the  same  in  this  respect,  be- 
ing "any  vessel  transporting  merchandise  or 
property  to  or  from  any  port  in  the  United 
States,"  whereas  the  corresponding  words 
in  the  1st  section  are  "any  vessel  transport- 
ing merchandise  or  property  from  or  between 
ports  of  the  United  States  and  foreign 
ports." 

But  the  two  phrases,  as  applied  to  the 
subject-matter,  are  precisely  equivalent,  and 
are  both  equally  applicable  to  a  foreign  voy- 
age that  ends,  and  to  one  that  begins,  in 


this  country.  In  their  usual  and  natural 
meaning,  the  words  "from  any  port  in  the 
United  States"  include  all  voyages,  whether 
domestic  or  foreign,  which  begin  in  this  coun- 
try; the  words  "to  any  port  in  the  United 
States"  include  all  voyages,  whether  domes- 
tie  or  foreign,  which  end  in  this  country; 
and  the  words  "between  ports  of  the  United 
States  and  foreign  ports"  include  all  foreign 
voyages  which  either  begin  or  end  here.  The 
words  of  the  3d  section,  "to  or  from  any  port 
in  the  United  States,"  express  in  the  simplest 
and  most  direct  form  the  intention  to  include 
voyages  hither  as  well  as  voyages  hence. 
And  we  find  insuperable  difficulty  in  the  way 
of  giving  a  different  meaning  to  the  words 
of  the  1st  section,  "from  or  between  ports  of 
the  United  States  and  foreign  ports."  The 
words  "from  ports  of  the  United  States" 
would  of  themselves  be  sufficient  to  cover  all 
voyages  which  begin  here,  whether  they  end 
in  a  domestic  or  in  a  foreign  port;  and  the 
words  "between  ports  of  the  United  States 
and  foreign  ports"  no  more  appropriately 
designate  foreign  voyages  beginning  here 
than  such  voyages  beginning  abroad.  The 
phrase  of  the  1st  section  is  slightly  ellipti- 
cal ;  but  it  appears  to  us  to  have  exactly  the 
same  meaning  as  if  the  ellipsis  had  been  sup- 
plied by  repeating  the  words  "ports  of  the 
United  States,"  so  as  to  read  "any  vessel 
transporting  merchandise  or  property  from 
ports  of  the  United  States,  or  between  ports 
of  the  United  States  and  foreign  ports."  Andg 
no  "reason  has  been  suggested  why  a  foreign* 
vessel  should  come  within  the  benefit  of  the 
3d  section  relaxing  the  warranty  of  sea- 
worthiness, and  not  come  within  the  prohi- 
bition of  the  1st  section  affirming  the  unlaw- 
fulness of  stipulations  against  liability  for 
negligence. 

Attention  was  called  at  the  bar  to  the  fact 
that  in  the  act,  as  originally  passed  by  the 
House  of  Representatives,  the  words  of  the 
3d  section  were  "any  vessel  transporting 
merchandise  or  property  between  ports  in  the 
United  States  of  America  and  foreign  ports," 
and  that  for  those  words  the  Senate  substi- 
tuted the  words  as  they  now  stand  in  the  act; 
and  it  was  argued  that  the  change  in  this 
section,  leaving  unchanged  the  correspond- 
ing clauses  in  the  1st  and  other  sections  of 
the  act,  showed  that  those  sections  were  not 
supposed  or  intended  to  include  vessels  bound 
from  foreign  ports  to  ports  of  the  United 
States.  But  the  argument  fails  to  notice  that 
the  3d  section,  as  it  originally  stood,  did  not 
contain  the  words  "from  or,"  but  covered  only 
voyages  "between  ports  in  the  United  States 
and  foreign  ports;"  and  the  more  reason- 
able inference  is  that  the  change  was  made 
for  the  purpose  of  bringing  domestic  voy- 
ages within  this  section.  See  24  Congr.  Reo. 
147-149,  173,  1181,  1291,  1292. 

Attention  was  also  called  to  the  4th  sec- 
tion of  the  act,  which  makes  it  the  duty  of 
the  owner,  master,  or  agent  of  "any  vessel 
transporting  merchandise  or  property  from 
or  between  ports  of  the  United  States"  to  is- 
sue to  shippers  bills  of  lading  containing  a 
certain  description  of  the  goods;  and  to  the 
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6th  Motion,  which  provide!  that,  "for  a  vio- 
lation of  any  of  the  provisions  of  this  act, 
the  agent,  owner,  or  master  of  the  vessel 

Siilty  of  suoh  violation,  and  who  refuses  to 
sue  on  demand  the  bill  of  lading  herein  pro- 
vided for,  shall  be  liable  to  a  fine  not  ex- 
ceeding $2,000,"  and  the  amount  of  the  fine 
and  costs  shall  be  a  lien  upon  the  vessel,  and 
she  may  be  libelled  therefor  in  any  district 
court  of  the  United  States  within  whose  ju- 
risdiction she  may  be  found.  It  was  argued 
that  this  provision  imposing  a  penalty  would 
cover  a  refusal  to  give  a  bill  of  lading  with- 
out the  clauses  prohibited  by  the  1st  section, 
£  and  could  not  extend  to  acts  done  in  a  foreign 
•  port  out  of  the'jurisdiction  of  the  United 
States.  But  whether  that  be  so  or  not 
(which  we  are  not  required  in  this  case  to 
decide),  it  affords  no  sufficient  reason  for 
refusing  to  give  full  effect,  according  to 
what  appears  to  us  to  be  their  manifest 
meaning,  to  the  positive  words  of  the  1st 
section,  which  enact,  as  to  "any  vessel" 
transporting  merchandise  or  property  "be- 
tween ports  of  the  United  States  and  foreign 
ports,"  that  all  stipulations  relieving  the 
carrier  from  liability  for  loss  or  damage  aris- 
ing from  negligence  in  the  loading  or  stow- 
age of  the  cargo  shall  not  only  be  unlawful, 
but  "shall  be  null  and  void  and  of  no  effect." 

This  express  provision  of  the  act  of  Con- 
gress overrides  and  nullifies  the  stipulations 
of  the  bill  of  lading  that  the  carrier  shall  be 
exempt  from  liability  for  such  negligence, 
and  that  the  contract  shall  be  governed  by 
the  law  of  the  ship's  flag. 
Decree  affirmed. 


(179  U.  S.  87) 
GOOD  SHOT,  an  Indian,  Plff.  in  Errn 

v. 

UNITED  STATES. 

Writ  of  error  in  ease  of  capital  orim 
tified  question — withdrawal — certiorari. 

1.  A  conviction  for  murder  punishable  with 
death  la  a  conviction  (or  a  capital  crime  of 
which  the  Supreme  Court,  and  not  the  cir- 
cuit court  of  appeals,  has  jurisdiction  on 
writ  of  error,  although  the  jury  have  quail- 
fled  the  judgment  by  rendering  a  verdict 
"without  capital  punishment." 

3.  An  answer  to  a  question  certified  by  the  cir- 
cuit court  of  appeals  respecting  Its  jurisdic- 
tion may  be  given,  although  the  certificate 
has  been  recalled,  where  the  answer  to  the 
question  Is  against  the  jurisdiction  of  the 
circuit  court  of  appeals,  and  will  result  In 
the  dismissal  of  the  writ  of  error  from  that 
court,  which  1b  the  same  result  that  would 
follow  the  dismissal  of  the  certificate. 

t.  Certiorari  cannot  properly  be  Issued  to  re- 
quire the  circuit  court  of  appeals  to  send  up 
a  cause  over  which  It  has  no  jurisdiction  for 
determination  on  the  merits,  when  it  has  not 
rendered  any  decision  In  the  case,  but  has 
merely  certified  the  question  of  Its  jurlsdlc- 

[No.  447.] 

Submitted  October  It,  1900.  Decided  Octo- 
ber tS,  1900. 


rvN  A  CERTIFICATE  from  the  United 
U  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  on  a  question  as  to  its  juris- 
diction on  a  conviction  for  murder  without 
capital  punishment.  Its  jurisdiction  de- 
nied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Melvin  Grigsby  and  B.  B. 
Wright  for  plaintiff  in  error. 

Mr.  John  W.  Griggs,  Attorney  General, 
for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Good  Shot,  an  Indian,  was  indicted  in  the 
district  court  of  the  United  States  for  the 
district  of  South  Dakota  for  the  murder  of 
Emily  Good  Shot,  and,  the  indictment  hav- 
ing been  remitted  to  the  circuit  court,  was 
arraigned  and  pleaded  not  guilty;  was  tried; 
found  "guilty  as  charged  in  the  indictment, 
without  capital  punishment;"  was  sen- 
tenced to  imprisonment  at  hard  labor  in  the 
penitentiary  at  Sioux  Falls,  in  the  state  of 
South  Dakota,  for  life;  and  a  writ  of  error 
was  duly  sued  out  of  the  circuit  court  of  ap- 
peals for  the  eighth  circuit  to  review  the 
judgment  of  the  circuit  court  The  United 
States  moved  to  dismiss  the  writ  for  want 
of  jurisdiction,  whereupon  the  circuit  court 
of  appeals  certified  to  this  court,  on  facts 
stated,  the  following  question:  "Has  this 
circuit  court  of  appeals  jurisdiction  to  re- 
view upon  writ  of  error  the  trial,  judgment, 
and  sentence  of  an  Indian  to  imprisonment 
for  life,  founded  upon  a  verdict  rendered  on 
a  trial  of  an  indictment  of  the  Indian  forK 
murder,  by  which  verdict  the  jury  find  the* 
defendant  •'guilty  as  charged  in  the  indict- 
ment, without  capital  punishment?' " 

The  certificate  was  duly  transmitted  to 
the  clerk  of  this  court,  but  not  filed  until 
October  15,  1900;  and  on  October  17,  Good 
Shot  filed  a  petition  praying  that  a  certio- 
rari might  be  issued  requiring  the  entire  rec- 
ord and  cause  to  be  sent  up  from  the  circuit 
court  of  appeals.  On  the  same  day  a  certi- 
fied transcript  of  an  order  of  the  circuit 
court  of  appeals,  entered  October  15,  pur- 
porting to  vacate  and  annul  the  order  certi- 
fying the  case,  and  to  recall  the  certificate, 
in  view  of  the  decision  of  this  court  in  Fite- 
Patrick  v.  United  (States,  178  U.  S.  304,  44 
L.  ed.  1078,  20  Sup.  Ct.  Rep.  944,  was  filed. 

In  the  case  referred  to  we  held  that  a  con- 
viction for  murder  punishable  with  death 
was  not  the  less  a  conviction  for  a  capital 
crime  by  reason  of  the  fact  that  the  jury,  in 
a  particular  case,  qualified  the  punishment, 
and  that,  in  such  circumstances,  this  court 
had  jurisdiction  under  t  6  of  the  judiciary 
act  of  March  3,  1891,  providing  therefor  "in 
eases  of  conviction  of  a  capital  crime."  It 
followed  that  circuit  courts  of  appeals  did 
not  have  jurisdiction. 

If  we  should  dismiss  the  certificate  because 
of  the  action  of  the  circuit  court  of  appeals 
on  October  15,  or  if  we  snswer  the  question 
certified,  the  same  result  is  reached,  namely, 
the  dismissal  of  the  writ  of  error  below. 
And  in  the  posture  of  the  case  disclosed  by 
the  record,  we  think  the  better  course  is  to 
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•  the  question,  which  we  do  necessarily 
in  the  negative. 

Aa  the  circuit  court  of  appeals  did  not 
have  jurisdiction,  the  application  for  a  cer- 
tiorari must  be  denied.  That  writ  may  be 
issued  by  this  court  to  the  circuit  courts  of 
appeals  under  J  6  of  the  act  of  March  3, 1881, 
on  application,  and  ordinarily  after  judg- 
ment, in  eases  in  which  judgments  are  made 
final  in  those  courts  by  the  section,  and  also 
where  questions  of  law  hare  been  certified 
to  this  court  by  those  courts  for  their  guid- 
ance in  disposing  of  such  cases. 

In  this  case  there  is  no  judgment  in  the 
circuit  court  of  appeals,  and  the  sole  ques- 
tion certified  relates  to  the  jurisdiction  of 
that  court,  *"d  it  having  been  determined 
5  that  jurisdiction  does  not  exist,  the  writ  of 
•  certiorari  cannot  properly  be  issued  to*  re- 
quire the  court  to  send  up  a  cause  over  which 
it  has  no  jurisdiction  for  determination  on 
the  merits.  The  remedy  is  by  writ  of  error 
from  this  court  to  the  circuit  court. 

The  question  certified  will  be  answered  «n 
the  negative,  and  the  petition  for  certiorari 
will  be  denied 
So  ordered. 


(179  U.  8.  Uf) 

JAMES  M.  SIGAFUS,  Plff.  in  J5rr, 
v. 

DUDLEY  PORTER  et  aL 


i  of  deceit — measured  by  ac- 
tual lost,  not  by  expected  fruits  of  unreal- 
ised speculation, 

X.  The  denial  of  a  motion  to  dismiss  a  com- 
plaint cannot  be  assigned  as  error  If  the  de- 
fendant did  not  rest,  but  Introduced  evidence. 

S.  The  measure  of  damages  In  an  action  for 
deceit  In  the  sale  of  property  Is  not  the  dif- 
ference between  the  value  of  the  property  as 
It  proved  to  be  and  as  It  would  have  been  If 
aa  represented,  but  Is  the  difference  between 
the  real  value  of  the  property  at  the  date  of 
•ale  and  the  price  paid,  with  Interest  there- 
on, together  with  such  outlays  as  were  legiti- 
mately attributable  to  defendant's  conduct, 
since  the  damages  are  limited  to  the  direct 
pecuniary  loss.  If  any.  ot  tne  plaintiff,  and 
will  not  cover  the  expected  fruits  of  an  un- 
realised speculation. 

[No.  8.] 

Argued  April  tl,  t\,  J899.  Ordered  for  re- 
argument  Hay  15,  1899.  Reargued  No- 
vember IS,  16,  1899.  Decided  October  tS, 
1900. 


0 


N  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  bring  up  the  entire  record 
from  the  Circuit  Court  of  Appeals  in  an  ac- 
tion to  recover  damages  for  deceit.  Re- 
versed. 

See  same  case  below,  81  U.  S.  App.  893,  84 
Fed.  Rep.  430,  28  C.  C.  A.  443;  and  also  (on 
motions  to  amend  certificate)  68  U.  S.  App. 
St,  88  Fed.  Rep.  889,  29  C.  C.  A.  391. 

The  facts  are  stated  in  the  opinion. 


B.  Johnson  for  plaintiff  in  error. 
Mr.  Albert  Sttakaoy  for 


and  Henry 


Mr.  Justice  Harlan  delivered  the  opinion* 
of  the  court: 

This  action  was  brought  to  recover  dam- 
ages for  deceit  alleged  to  have  been  practised 
by  Sigafus,  the  plaintiff  in  error,  upon  Por- 
ter, Hobson,  and  Morse,  the  defendants  in  er- 
ror, in  the  sale  by  the  former  to  the  latter  of 
a  gold  mine  in  California,  known  as  the 
Good  Hope  Consolidated  Gold  Lode  Mining 
Claim  (consisting  of  the  San  Jacinto  and 
Good  Hope  Quartz  locations),  and  as  the 
Annex,  adjoining  the  Good  Hope  mine  on  the 
south. 

The  complaint  alleged  that  the  defendant, 
Sigafus,  was  president  of  the  Good  Hope 
Consolidated  Gold  Mining  Company,  a  cor- 
poration of  California  possessing  the  legal 
title  to  the  property  in  question,  and  that 
with  the  exception  of  a  few  shares  standing 
in  the  name  of  his  son-in-law  he  owned  its 
entire  capital  stock,  and  was  in  fact  the  solo 
beneficial  owner  of  the  mine  and  the  lands 
and  property  appurtenant  thereto; 

That  prior  to  December  28th,  1893,  the  de- 
fendant, representing  his  own  interests  and 
those  of  the  company,  as  well  as  those  of  his 
son-in-law,  and  acting  by  one  William  H. 
Griffith,  entered  into  negotiations  with  the 
plaintiffs  for  the  sale  of  the  mine,  mining 
claims,  and  their  appurtenances  ,- 

That  in  the  course  of  such  negotiations 
the  defendant  falsely  and  fraudulently,  and 
with  intent  to  deceive  and  defraud  the  plain- 
tiffs, represented  to  them  that  the  lands  and 
mines  and  mining  claims  contained  a  large 
and  valuable  vein  of  gold-bearing  ore,  large 
and  valuable  deposits  of  gold,  and  that  all  of 
the  gold-bearing  quartz  would  average  in 
milling  more  than  $16  per  ton; 

That  he  laid  before  the  plaintiffs  a  false 
and  fraudulent  report  or  statement  in  writ- 
ing in  regard  to  the  lands  and  mines  and 
mining  claims,  made  by  one  Burnham,  who 
was  therein  represented  to  be  an  independ- 
ent and  disinterested  mining  engineer  and 
expert,  and  to  have  made  a  careful  and  com- 
plete examination  in  the  premises,  which  re- 
port or  statement  in  substance  stated  that 
the  pay  streak  in  the  mine  had  an  average 
width  of  2  feet,  that  2.434  tons  of  ore  from 
the  mine  had  been  milled  and  yielded  an 
average  value  in  gold  of  $23.78  per  ton,  that* 
the  mine  had  been  operated  and  the  ore* 
taken  therefrom  had  been 'milled  for  two* 
years  or  more  and  had  yielded,  in  gold,  an 
average  of  $23.78  per  ton ;  that  the  value  of 
the  bullion  produced  from  the  mine  for  the 
twelve  months  endine  with  January,  1892, 
inclusive,  was  $57,S79.7?.  and  the  total  ex- 
pense of  production  $15,500;  that  the  esti- 
mated total  bullion  product  from  the  mine 
after  its  discovery  down  to  on  or  about  Feb- 
ruary 1st,  1802,  was  $317,879.78;  that  be- 
yond all  doubt  the  ore  averaged  at  least  $18 
per  ton  in  gold;  that  the  mine  contained 
44,733  tons  of  gold  ore  in  reserve,  of  the  net 
value  of  $805,186,  and  also  37,333  tons  of 
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Sold  ore  in  sight,  of  the  net  value  of  $761,- 
84,  and  that  the  mines  and  mining  claims 
had  a  very  large  prospective  value  in  addi- 
tion thereto;  that  the  gold-bearing  vein  in 
the  mine  was  a  permanent  and  lasting  one, 
and  that  the  property  under  energetic  man- 
agement should  produce  from  $30,000  to 
$40,000  per  month  net,  and  keep  the  develop- 
ment even  with  the  output;  together  with 
other  statements  of  fact  in  regard  to  the 
property,  each  and  all  of  which  were  false 
and  fraudulent,  representing  said  report  to 
be  just,  accurate,  and  true,  although  know* 
ingthe  same  to  be  false  and  fraudulent; 

That,  during  the  course  of  a  mill  run  of 
the  mine  made  by  the  plaintiffs  for  the  pur- 
pose of  testing  the  value  of  the  ores  con- 
tained therein,  the  defendant  falsely  and 
fraudulently,  and  with  intent  thereby  to  de- 
ceive and  defraud  them,  placed  and  caused 
to  be  placed  in  and  among  the  ores  to  be  re- 
duced in  the  mill  run,  exceptionally  rich 
specimens  of  ore  that  were  not  part  of  the 
ordinary  production  of  the  mine,  and  placed 
and  caused  to  be  placed  therein  large  quan- 
tities of  exceptionally  rich  ore  that  had  been 
mined  on  the  premises,  but  reserved  by  him 
over  a  long  period  of  time,  and  which  con- 
tained gold  far  in  excess  of  the  average 
amount  carried  by  the  ore  produced  from  the 
mine,  and  caused  false  and  fraudulent  rep- 
resentations to  be  made  as  to  the  amount  of 
ore  run  through  the  mill  at  that  time,  un- 
derstating the  same,  with  the  intent  and  re- 
sult that  a  much  larger  production  of  gold 
might  seem  to  be  produced  from  the  ore  re- 
duced than  was  just  and  true;  and, 

That  the  defendant  falsely  and  fraudu- 
lently, and  with  intent  thereby  to  deceive 
« and  defraud  the  plaintiffs,  represented  to 
h  them  that  certain  portions  of  the  mine,  from 
*  which  all  theValuable  ore  had  been  extracted 
were  still  solid  and  untouched,  and  blocked 
up  the  entrance  to  such  excavations  with 
timber,  which  he  falsely  and  fraudulently 
stated  was  placed  in  the  mine  for  the  pur- 
pose of  support,  and  that  it  was  dangerous 
to  remove  the  same,  with  the  intent  and  re- 
sult of  thereby  preventing  the  plaintiffs  and 
their  representatives  from  investigating  the 
condition  of  the  mine;  and  falsely  and 
fraudulently,  and  with  the  intent  to  thereby 
deceive  and  defraud  the  plaintiffs,  changed 
certain  bullion  returns  as  to  past  production, 
misstating  the  quantities  of  ore  producing 
the  bullion  so  as  to  show  a  much  larger  and 
richer  production  of  gold  from  the  ore  mined 
than  had  in  fact  been  made. 

It  was  alleged  that  all  these  representa- 
tions were  made  and  all  these  acts  were  done 
and  caused  to  be  done  in  the  full  knowledge 
that  they  were  false  and  fraudulent  and  cal- 
culated to  deceive  and  defraud,  and  with  the 
intent  and  result  that  the  same  should  be 
communicated  to  the  plaintiffs,  and  thereby 
deceive  and  defraud  them,  inducing  the  be- 
lief that  the  land,  mine,  and  mining  claim 
were  worth  at  least  the  sum  of  $1,000,000. 

The  complaint  further  alleged  that  if  said 
representations,  reports,  and  mill  run  had 
been  true  and  accurate,  the  property  would 
have  been   reasonably  worth  $1,000,000, 


whereas,  aa  the  defendants  knew  at  the  time, 
it  was  worth  practically  little  or  nothing; 
that,  relying  upon  the  representations,  re- 
ports, and  null  run  mentioned,  the  plaintiffs 
purchased  the  property  for  the  sum  of  $400,- 
000,  paying  $150,000  in  cash  and  executing 
notes  and  mortgages  upon  the  property  to 
the  amount  of  $225,000,  as  part  of  the  price; 
and  had  paid,  laid  out,  and  expended  large 
sums  of  money  on  the  property  in  the  at- 
tempt to  develop  it 

The  plaintiffs  therefore  claimed  that  they 
had  suffered  damage  to  the  amount  of 
$1,000,000,  for  which  they  prayed  judgment. 

The  defendant  denied  each  and  every  alle- 
gation of  the  complaint.  He  specifically  de- 
nied that  he  ever  made  any  representations 
to  the  plaintiffs,  directly  or  indirectly, 
through  Griffith  or  at  all,  in  reference  to  the 
property,  or  that  he  ever  sold  it  to  or  re- 
ceived any  money  from  them  on  account  of* 
it.  3 
*  It  may  be  here  stated  that  there  was  evi-* 
dence  in  the  case  tending  to  show  that  the 
negotiations  for  the  property  were  between 
the  plaintiffs  and  Griffith,  and  it  was  a  ques- 
tion whether  Griffith  was  to  be  deemed  in  any 
sense  an  agent  of  Sigafus  in  the  sale  of  the 
property  to  the  plaintiffs.  It  was  also  a 
question  whether  the  defendant  did  or  caused 
to  be  done  anything  that  was  calculated  to 
mislead  and  deceive,  or  did  in  fact  mislead 
and  deceive,  the  plaintiffs  in  their  prelimin- 
ary examination  of  the  property  by  an  ex- 
pert, whereby  they  were  induced  to  thin* 
that  it  had  a  value  which,  within  the  de- 
fendant's knowledge,  it  did  not  really  pos- 
sess. 

There  was  a  verdict  in  favor  of  the  plain- 
tiffs for  $330,275.  A  motion  for  new  trial 
having  been  denied,  judgment  was  entered 
for  the  amount  of  the  verdict.  The  case  was 
carried  to  the  circuit  court  of  appeals,  and 
that  court,  while  sustaining  the  rulings  of 
the  trial  court  on  questions  involving  the 
admission  and  exclusion  of  evidence,  left  cer- 
tain points  undisposed  of  in  order  that  the 
question  raised  by  them  could  be  certified 
to  this  court.  The  circuit  court  of  appeals 
— Judge  Lacombe  delivering  the  opinion  of 
the  court— among  other  things  said:  "The 
only  remaining  assignments  of  error  are  tbe 
twenty-sixth,  to  so  much  of  the  charge  as  in- 
structed the  jury  that  the  'measure  of  dam- 
ages is  the  difference  between  the  value  of 
the  property  as  it  proved  to  be  and  as  it 
would  have  been  as  represented,'  and  the 
twenty-eighth,  to  the  refusal  to  charge  sub- 
stantially that  the  measure  of  damages  is 
the  money  plaintiffs  had  paid  out  for  the 
mine  with  interest  and  any  other  outlay  le- 
gitimately attributable  to  defendant's  fraud- 
ulent conduct,  less  the  actual  value  of  the 
mine  when  plaintiffs  bought  it.  In  view  of 
the  recent  opinion  in  Smith  v.  Bolles,  132  U. 
S.  125,  33  L.  ed.  279, 10  Sup.  Ct.  Rep.  39,  this 
court  desires  the  instruction  of  the  Supreme 
Court  for  its  proper  decision  of  the  question 
arising  upon  these  two  assignments  of  error. 
A  certificate  in  the  form  required  by  the  act 
of  March  3d,  1891,  .  .  .  has  therefore 
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been  prepared  and  will  be  forwarded  to  the 
Supreme  Court.  The  fact  that  instruction* 
•re  thus  desired  as  to  a  single  question  out 
of  the  many  arising  upon  this  writ  of  error 
affords  no  sufficient  ground  for  withholding 
the  decision  of  this  court  as  to  the  other 
questions  in  the  cause.  Compton  v.  Wabash 
R.  Co.  31  U.  S.  App.  486,  68  Fed.  Rep.  263, 
15  C.  C.  A.  397.  This  opinion  is  therefore 
placed  on  file,  and  when  instructions  are  re- 
ceived as  to  the  questions  certified  the  cause 
will  be  finally  disposed  of."  61  U.  S.  App. 
603,  708,  84  Fed.  Rep.  430,  430,  28  C.  C.  A. 
443,  453. 

This  case  was  heard  here  upon  the  ques- 
tion certified  from  the  circuit  court  of  ap- 
peals. But  after  it  was  argued  and  submit- 
ted, this  court  directed  the  entire  record  to 
be  sent  up,  and  the  case  is  now  before  us  up- 
on writ  of  certiorari. 

1.  At  the  trial  in  the  circuit  court,  the 
evidence  in  behalf  of  the  plaintiffs  being 
closed,  the  defendant  moved  to  dismiss  the 
complaint  upon  several  grounds,  one  of 
which  was  that  the  contract  in  relation  to 
the  property  in  question  was  alone  with 
Griffith.  That  motion  was  denied,  and  the 
defendant  then  introduced  evidence  in  his  be- 
half. The  circuit  court  of  appeals  properly 
held  that  as  the  defendant  did  not  rest  upon 
the  denial  of  his  motion  to  dismiss,  but  in- 
troduced evidence,  he  could  not  assign  the  re- 
fusal to  dismiss  as  error.  Columbia  &  P.  8. 
R.  Co.  v.  Hawthorne,  144  U.  S.  202,  36  L.  ed. 
405,  12  Sup.  Ct.  Rep.  591;  Union  P.  R.  Co. 
v.  Daniels,  152  U.  S.  685,  tub  nom.  Union  P. 
R.  Co.  v.  Snyder,  38  L.  ed.  597,  14  Sup.  Ct. 
Rep.  756;  Rankle  v.  Burnham,  153  U.  S.  216, 
38  L.  ed.  694,  14  Sup.  Ct.  Rep.  837. 

2.  After  calling  attention  to  the  material 
issues  of  fact,  and  after  stating  the  general 
propositions  of  law  upon  which,  when  ap- 
plied to  the  evidence,  the  rights  of  the  par- 
ties depended,  the  circuit  court  charged  the 
jury: 

"The  measure  of  damages  in  actions  of 
this  nature  is  the  difference  between  the 
value  of  the  property  as  it  proved  to  be  and 
as  it  would  have  been  as  represented.  You 
may  find  that  the  plaintiffs  were  influenced 
by  one  or  more,  and  not  by  all,  of  the  repre- 
sentations, and  to  the  extent  that  the  plain- 
tiffs have  been  injured  by  one  of  several  mis- 
representations, they  are  entitled  to  recover 
for  that;  that  is,  if  you  find  the  various  is- 
sues of  fact  which  I  have  left  for  your  con- 
sideration in  favor  of  the  plaintiffs." 

To  the  giving  of  this  instruction  the  de- 
fendant took  an  exception. 

The  defendant  asked  that  the  jury  be  in- 
structed as  follows: 

"If  the  jury  find  for  the  plaintiffs,  they 
can  only  find  as  damages  the  direct  pecu- 
niary loss,  if  any,  the  plaintiffs  suffered  by 
i  reason  of  the  false  and  fraudulent  represen- 
tations and  acts  of 'the  defendant;  and  the 
value  of  the  mine  if  the  same  had  been  as 
represented  affords  no  proper  element  of  re- 
covery. The  value  of  the  mine  when  plain- 
tiffs bought  it  must  be  applied  in  reducing 
and  extinguishing  the  plaintiffs'  loss." 


The  circuit  court  refused  to  give  this  in- 
struction, and  to  such  refusal  the  defendant 
took  an  exception. 

The  question  presented  by  the  charge  to 
the  jury  touching  the  measure  of  damages 
has  been  heretofore  determined  by  this  court 
in  Smith  v.  Bolles,  132  U.  S.  125,  129,  83  L. 
ed.  279,  281,  10  Sup.  Ct  Rep.  39.  That  was 
an  action  to  recover  damages  for  alleged 
fraudulent  representations  in  the  sale  of 
4,000  shares  of  mining  stock  at  the  price  of 
11.50  per  share,  that  is,  $6,000.  The  peti- 
tion alleged  that  the  stock  was  wholly  worth- 
less, but  would  have  been  worth  at  least  $10 
per  share,  that  is,  $40,000,  if  it  had  been  as 
represented  by  defendant.  The  prayer  was 
for  $40,000  as  damages  arising  from  the  sale 
of  shares  of  stock  for  which  only  $6,000  was 
paid.  The  trial  court  instructed  the  jury 
that  "the  measure  of  recovery  is  generally 
the  difference  between  the  contract  price  and 
the  reasonable  market  value  if  the  property 
had  been  as  represented  to  be,  or  in  case  the 
property  or  stock  is  entirely  worthless,  then 
its  value  is  what  it  would  have  been  worth 
if  it  had  been  as  represented  by  the  defend- 
ant, and  as  may  be  shown  in  the  evidence." 

This  court  held  that  instruction  to  be  er- 
roneous. Speaking  by  the  Chief  Justice  we 
said:  "The  measure  of  damages  was  not 
the  difference  between  the  contract  price  and 
the  reasonable  market  value  if  the  property 
had  been  as  represented  to  be,  even  if  the 
stock  had  been  worth  the  price  paid  for  it; 
nor,  if  the  stock  were  worthless,  could  the 
plaintiff  have  recovered  the  value  it  would 
nave  had  if  the  property  had  been  equal  to 
the  representations.  What  the  plaintiff 
might  have  gained  is  not  the  question,  but 
what  he  had  lost  by  being  deceived  into  the 
purchase.  The  suit  was  not  brought  for 
breach  of  contract.  The  gist  of  the  action 
was  that  the  plaintiff  was  fraudulently  in- 
duced by  the  defendant  to  purchase  stock 
upon  the  faith  of  certain  false  and  fraudu- 
lent representations,  and  so  as  to  the  other 
persons  on  whose  claims  the  plaintiff  sought*! 
to  recover.  If  the  jury  believed  from  theS 
evidence  that  the  defendant  waa  guilty  of  the* 
fraudulent  and  false  representations  al- 
leged, and  that  the  purchase  of  stock  had 
been  made  in  reliance  thereon,  then  the  de- 
fendant was  liable  to  respond  in  such  dam- 
ages as  naturally  and  proximately  resulted 
from  the  fraud.  He  was  bound  to  make 
good  the  loss  sustained,  such  as  the  moneys 
the  plaintiff  had  paid  out  and  interest,  and 
any  other  outlay  legitimately  attributable 
to  defendant's  fraudulent  conduct;  but  this 
liability  did  not  include  the  expected  fruits 
of  an  unrealized  speculation.  The  reason- 
able market  value,  if  the  property  had  been 
as  represented,  affords,  therefore,  no  proper 
element  of  recovery." 

These  principles  have  been  applied  in  nu- 
merous cases  in  the  Federal  courts.  At- 
water  v.  Whiteman,  41  Fed.  Rep.  427,  428; 
Qlaspell  v.  Northern  P.  R.  Co.  43  Fed.  Rep. 
900,  004 ;  The  Normannia,  62  Fed.  Rep.  469, 
481;  Wilson  v.  New  United  State*  Cattle 
Ranch  Co.  36  U.  S.  App.  634,  73  Fed.  Rep. 
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094,  997,  20  C.  C.  A.  244;  Rockefeller  r.  Uer- 
ritt,  40  U.  S.  App.  660,  674,  35  L.  R.  A.  633, 
76  Fed.  Rep.  809,  22  C.  C.  A.  608.  In  the 
ease  lost  cited  Judge  Sanborn  said:  "The 
true  measure  of  the  damages  suffered  by  one 
who  is  fraudulently  induced  to  make  a  con- 
tract of  sale,  purchase,  or  exchange  of  prop- 
erty, is  the  difference  between  the  actual 
value  of  that  which  he  parts  with  and  the 
actual  value  of  that  which  he  receives  under 
the  contract.  It  is  the  loss  which  he  has 
sustained,  and  not  the  profits  which  he 
might  have  made  by  the  transaction.  It  ex- 
cludes all  speculation,  and  is  limited  to  com- 
pensation." 

Substantially  the  rule  announced  in  Bmith 
v.  Bollea  has  been  applied  in  the  following 
cases  in  state  courts:  Reynolds  v.  Franklin, 
44  Minn.  30,  31,  46  N.  W.  139;  Redding  v. 
Godwin,  44  Minn.  355,  358,  46  N.  W.  563; 
Wallace  v.  Hallowell,  56  Minn.  501,  607,  68 
N.  W.  292;  Woolenslagle  v.  Runals,  78 
Mich.  545,  553,  43  N.  W.  454 ;  Busehman  v. 
Codd,  52  Md.  202,  209;  Greenwood  v.  Pierce, 
68  Tex.  130^  133;  Howes  v.  Amtell,  74  Iowa, 
400,  402,  37  N.  W.  974;  High  v.  Berret,  148 
Pa.  263,  23  Atl.  1004.  In  the  last-named 
case — which  was  an  action  to  recover  dam- 
ages for  deceit  in  the  sale  of  shares  of  stock 
in  a  mining  corporation — the  supreme  court 
of    Pennsylvania    said:    "The  remaining 

Suestion  is,  What  is  the  proper  measure  of 
lie  plaintiff's  damages?  His  damages 
j  should  equal  the  loss  which  the  deceit  which 
•  the  jury  have  found  wasTpractised  upon  him 
inflicted.  The  loss,  in  the  transaction  be- 
fore us,  is  the  difference  between  the  Teal 
value  of  the  stock  at  the  time  of  the  sale  and 
the  fictitious  value  at  which  the  buyer  was 
induced  to  purchase.  .  .  .  His  actual 
loss  does  not  include  the  extravagant  dreams 
which  prove  illusory,  but  the  money  he  has 
parted  with  without  receiving  an  equivalent 
therefor." 

The  same  principle  was  recognized  by  the 
English  court  of  appeal  in  the  leading  case 
of  Peek  v.  Deny,  L.  R.  37  Ch.  Div.  641,  691, 
594.  That  was  an  action  to  recover  dam- 
ages for  the  fraudulent  representations  of 
the  defendant  whereby  the  plaintiff  was  in- 
duced to  take  shares  in  a  certain  company 
at  the  price  of  £4,000.  The  question  of  the 
proper  measure  of  damages  in  such  a  case 
was  directly  presented  and  considered. 
Lord  Justice  Cotton  said:  "The  damage  to 
be  recovered  by  the  plaintiff  is  the  loss  which 
he  sustained  by  acting  on  the  representa- 
tions of  the  defendants.  That  action  was 
taking  the  shares.  Before  he  was  induced 
to  buy  the  shares,  he  had  the  £4,000  in  his 
pocket.  The  day  when  the  shares  were  al- 
lotted to  him,  which  was  the  consequence  of 
his  action,  he  paid  over  that  £4,000,  and  he 
got  the  shares;  and  the  loss  sustained  by  him 
in  consequence  of  his  acting  on  the  represen- 
tations of  the  defendants  was  having  the 
shares,  instead  of  having  in  his  pocket  the 
£4,000.  The  loss  therefore  must  be  the  dif- 
ference between  his  £4,000  and  the  then 
value  of  the  shares."  Sir  James  Hannen, 
referring  to  the  question  of  damages,  said  in 


the  same  case:  "The  question  is,  How 
much  worse  off  is  the  plaintiff  than  if  he  had 
not  bought  the  shares  ?  If  he  had  not  bought 
the  shares  he  would  have  had  his  £4,000 
in  his  pocket.  To  ascertain  his  loss  we  must 
deduct  from  that  amount  the  real  value  of 
the  thing  he  got."  Lord  Justice  Lopes  said: 
"The  question  in  this  case  is,  What  is  the 
loss  which  the  plaintiff  has  sustained  by  act- 
ing on  the  mere  representation  of  the  de- 
fendants, and  what  is  the  true  measure  of 
his  damage  ?  In  my  opinion  it  is  the  differ- 
ence between  the  £4,000  he  paid  and  the  real 
value  of  the  shares  after  they  were  allotted." 
The  case  having  been  carried  to  the  House 
of  Lords,  the  judgment  therein  was  reversed, 
but  not  upon  grounds  at  all  affecting  the  rul- 
ing made  in  the  court  of  appeal  upon  the 
question  of  the  proper  measure  of  damages.** 
Derry  v.  Peek,  L.  R.  14  App.  Cas.  337.  "  « 
•There  are  adjudged  cases  holding  to  the* 
broad  doctrine  that  in  an  action  for  deceit, 
based  upon  the  fraudulent  representations  of 
a  defendant  as  to  the  property  sold  by  him, 
the  plaintiff  is  entitled  to  recover,  by  way  of 
damages,  not  simply  the  difference  between 
its  real,  actual  value  at  the  time  of  purchase 
and  the  amount  paid  for  it  by  the  seller,  but 
the  difference,  however  great,  between  such 
actual  value  and  the  value  (in  excess  of  what 
was  paid)  at  which  the  property  could  have 
been  fairly  valued  if  the  seller's  representa- 
tions concerning  it  had  been  true.  So,  in 
the  present  case  (taking  it  to  be  as  set  out 
in  the  plaintiffs'  pleadings),  although  the 
defendant  agreed  to  take,  and  the  plaintiffs 
agreed  to  pay,  $400,000  for  the  property  in 
question,  the  latter — according  to  some 
cases,  interpreting  literally  the  words  used 
in  them — could  retain  the  property  and  re- 
cover by  way  of  damages  the  difference  be- 
tween its  real  value  at  the  date  of  purchase 
and  the  sum  of  $1,000,000,  which  the  plain- 
tiffs alleged  it  would  have  been  worth  at  that 
time  if  the  representations  of  the  defendant 
concerning  it  had  been  true.  We  held  in 
Smith  v.  Bolles  that  such  was  not  the  proper 
measure  of  damages,  that  case  being  like 
this  in  that  the  plaintiff  sought  damages 
covering  alleged  losses  of  a  speculative  char- 
acter. We  adhere  to  the  doctrine  of  Smith 
v.  Bolles.  Upon  the  assumption  that  the 
property  was  not  worth  what  the  plaintiffs 
agreed  to  give  for  it,  they  were  entitled  to 
have— if  the  evidence  sustained  the  allegation 
of  false  and  fraudulent  representations  upon 
which  they  were  entitled  to  rely  and  upon 
which  they  in  fact  relied — a  verdict  and 
judgment  representing  in  damages  the  dif- 
ference between  the  real  value  of  the  prop- 
erty at  the  date  of  its  sale  to  the  plaintiffs 
and  the  price  paid  for  it,  with  interest  from 
that  date,  and,  in  addition,  such  outlays  as 
were  legitimately  attributable  to  the  de- 
fendant's conduct,  but  not  damages  covering 
"the  expected  fruits  of  an  unrealized  specu- 
lation." If  the  plaintiffs  were  inveigled  by 
the  fraud  of  the  defendant  into  purchasing 
this  mining  property,  a  judgment  of  the 
character  just  indicated  would  make  them 
whole  on  account  of  the  loss  they  sustained. 
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More  they  are  not  entitled  to  have  at  the 
hands  of  the  law  in  this  action. 

Many  other  questions  have  been  discussed 
by  counsel,  but  as*they  may  not  arise  upon 
another  trial,  we  deem  it  unnecessary  now 
to  consider  them. 

It  results  that  the  trial  court  erred  upon 
the  question  of  the  measure  of  damages  ap- 
plicable to  the  case.  Its  judgment  must  be 
reversed,  with  directions  for  a  new  trial  and 
for  further  proceedings  consistent  with  the 
principles  of  this  opinion. 

It  is  so  ordered. 


Mr.  Justice  Broi 
FeoUuun  dissented. 


and  Mr.  Justice 


(179  U.  S.  100) 

GEORGE    W.    CROSSMAN  and  Herman 
Sielcken,  Petitioners, 
v. 

WILLIAM  BUR  RILL  and  Others,  Owners 
of  the  Bark  Kate  Burrill. 

Demurrage — liability  of  charterers  effect  of 
cesser  clause — delay  in  unloading  caused 
by  public  enemy. 

1.  The  cesser  clause  of  a  charter  party  say- 
ing: "Charterers'  responsibility  to  cease 
when  Teasel  Is  loaded  and  bills  of  lading  are 
signed," — does  not  relieve  the  charterers 
from  liability  for  demurrage  under  provisions 
of  the  charter  requiring  tbem  to  pay  demur- 
rage for  any  delay  In  delivery  by  their  fault 
or  that  of  their  agent,  and  declaring  that  the 
vessel  Is  to  have  an  absolute  lien  upon  the 
cargo  for  all  freight,  dead  freight,  and  demur- 
rage, where  the  bills  of  lading,  which  do  not 
mention  demurrage  or  refer  to  any  other  pro- 
visions of  the  charter  than  those  concerning 
freight  and  average,  have  been  assigned,  and 
the  delay  in  unloading  Is  made  by  the  as- 
signees of  the  bills  of  lading,  who  thereby 
became  consignees  of  the  cargo,  since  the 
rights  of  the  shipowners  against  those  con- 
signees depend  altogether  upon  the  contract 
created  by  the  bills  of  lading,  ezeept  so  far 
as  that  contract  refers  to  the  charter  party. 

S.  A  clause  In  a  charter  party  for  cesser  of 
the  liability  of  the  charterers,  coupled  with 
a  clause  creating  a  Hen  In  favor  of  the  ship- 
owner, Is  to  be  construed.  If  possible,  as  Inap- 
plicable to  a  liability  with  which  the  lien  Is 
not  commensurate. 

t.  A  detention  of  a  vessel  for  unloading,  which 
Is  caused,  not  by  any  act  of  the  shipowners 
or  of  the  charterers,  but  wholly  by  the  actual 
firing  of  guns  from  an  enemy's  ships  of  war 
upon  the  forts  in  the  harbor,  directly  affect- 
ing the  vessel  and  making  the  discharge  of 
the  cargo  dangerous  and  Impossible,  cannot 
be  considered  as  caused  by  "default"  of  the 
charterers  within  the  meaning  of  a  charter 
party  stipulating  for  demurrage  In  case  of 
their  default. 

[No.  26.] 

Argued  Maroh  U,  1900.   Decided  November 
6,  1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
State*  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decision  revers- 


ing a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York  dismissing  a 
libel  in  personam  for  demurrage.  Reversed. 

See  same  case  below,  62  U.  S.  App.  368,  91 
Fed.  Rep.  643,  33  C.  C.  A.  663. 

The  facts  are  stated  in  the  opinion. 

Mr.  Everett  P.  Wheeler  for  petitioners. 

Mr.  Lawrence  Kneeland  for  respon- 
dents. 

§ 

*  Mr.  Justice  Gray  delivered  the  opinion  of* 
the  court: 

This  case  comes  up  by  writ  of  certiorari 
issued  by  this  court  to  review  a  decree  in  ad- 
miralty of  the  circuit  court  of  appeals  for 
the  second  circuit,  which  reversed  a  decree  of 
the  district  court  of  the  United  States  for 
the  southern  district  of  New  York;  and  ap- 
pears by  the  record  to  have  been  in  substance 
as  follows: 

A  libel  in  admiralty  in  personam  was  filed 
in  the  district  court  of  the  United  States  for 
the  southern  district  of  New  York  by  the 
owners  of  the  bark  Kate  Burrill  against  her 
charterers  to  recover  fifty-three  days'  demur- 
rage for  her  detention  at  Rio  Janeiro  in 
Brazil,  in  unloading  a  cargo  of  lumber 
shipped  for  that  port  from  Pensacola  in 
Florida,  under  a  charter  party  dated  March  . 
7,  1893,  by  which  the  charterers  were  to  pay 
a  stipulated  rate  of  freight  on  proper  de- 
livery of  the  cargo  at  the  port  of  discharge, 
and  which  contained  these  other  provisions: 

"Cargo  to  be  furnished  at  port  of  loading 
at  the  average  rate  of  not  less  than  20,000 
superficial  feet  per  running  day,  Sundays  ex- 
cepted; and  to  be  discharged  at  port  of  des- 
tination at  the  average  rate  ot  not  less  than 
20,000  superficial  feet  per  running  day,  Sun- 
days excepted. 

"Lay  days  to  commence  from  the  time  the 
vessel  is  ready  to  receive  or  discharge  cargo, 
and  written  notice  thereof  is  given  to  the 
party  of  the  second  part,  or  agent;  and  for 
each  and  every  day's  detention  by  default 
of  the  said  party  of  the  second  part,  or  agent, 
fifty-nine  ffa  dollars  United  States  goldg 
(or  its  equivalent)  per  day,  day  by  Jay,n 
shall  be  paid  by  the  said  party  of  the'second* 
part,  or  agent,  to  the  said  party  of  the  first 
part,  or  agent. 

"The  cargo  to  be  received  at  the  port  of 
loading  within  reach  of  ship's  tackles,  and  to 
be  delivered  at  port  of  discharge  according 
to  the  custom  of  said  port.  Vessel  to  dis- 
charge at  safe  anchorage  ground  in  Rio  Bay- 
designated  by  charterers. 

"The  bills  of  lading  to  be  signed  as  pre- 
sented, without  prejudice  to  this  charter. 
Any  difference  in  freight  to  be  settled  before 
the  vessel's  departure  from  port  of  loading. 
If  in  vessel's  favor,  in  cash,  less  insurance. 
If  in  charterers'  favor,  by  captain's  draft 
upon  his  consignees,  payable  ten  days  after 
arrival  of  vessel  at  port  of  discharge.  Ves- 
sel to  have  an  absolute  lien  upon  the  cargo 
for  all  freight,  dead  freight,  and  demurrage. 
Charterers'  responsibility  to  cease  when  the 
vessel  is  loaded  and  bills  of  lading  are 
signed." 

The  libel  alleged,  in  the  4th  article,  that 
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the  vessel  was  loaded  with  the  cargo  of  lum- 
ber at  Pensacola,  and  sailed  thence  for  Rio 
Janeiro,  where  she  arrived  about  August  30, 
1803;  and,  in  the  5th  article,  "that  on  Sep- 
tember 4,  1893,  notice  in  writing  that  the 
vessel  was  ready  to  discharge  her  said  cargo 
was  duly  given  by  the  master  of  said  vessel 
or  her  duly  authorized  agents  to  the  Com- 
panhia  Industrial  do  Brazil,  the  agent  of  the 
respondents  at  said  port  of  Rio,  who  received 
the  said  cargo;"  but  that  the  vessel  did  not 
complete  the  discharge  until  November  28, 
1803,  being  a  period  of  fifty-three  days  be- 
yond the  twenty-six  days,  Sundays  exclusive, 
allowed  for  the  discharge  by  the  charter. 

The  libel  was  allowed  to  be  amended  in  the 
circuit  court  of  appeals,  by  alleging  "that  at 
the  time  of  giving  the  notice  of  her  readiness 
to  discharge  her  cargo,  mentioned  in  the  5th 
article,  the  said  vessel  was  in  fact  ready  to 
discharge  upon  the  charterers  designating  a 
safe  anchorage  for  that  purpose;"  by  setting 
forth  more  particularly  the  times  of  the  de- 
lay and  suspension  of  the  discharge  of  the 
cargo,  and  by  alleging  that  during  all  those 
times  the  vessel  was  ready  and  willing  to  dis- 
charge the  same;  and  by  further  alleging 

*  that  there  had  been  no  payment  or  accord 
®  and  satisfaction  of  the  claim  for  demurrage. 

•  *  Among  the  defenses  set  up  in  the  district 
court,  and  more  fully,  but  with  no  substan- 
tial difference,  in  an  amended  answer  filed 
by  leave  in  the  circuit  court  of  appeals,  and 
to  the  sufficiency  of  each  of  which  defenses 
the  libellant  filed  exceptions  in  either  court, 
were  those  which  are  here  numbered,  for  con- 
venience, as  the  exceptions  were  numbered  in 
the  circuit  court  of  appeals,  and  which  were 
stated  in  the  amended  answer  as  follows: 

Second.  "That  the  charter  party  referred 
to  in  the  libel  contained  a  clause  providing 
that  the  vessel  should  have  an  absolute  lien 
upon  the  cargo  for  freight  and  demurrage, 
and  that  the  charterers' responsibility  should 
cease  upon  the  loading  of  the  cargo  and  sign- 
ing of  the  bills  of  lading;  that  said  vessel 
was  fully  laden,  as  alleged  in  the  4th  article 
of  the  libel,  and  that  thereafter,  and  long 
prior  to  September  4,  1893  (the  date  upon 
which  it  is  alleged  in  the  5th  article  of  said 
libel  that  notice  in  writing  was  given  to  the 
agents  of  the  respondents  at  Rio  Janeiro  that 
■aid  vessel  was  ready  to  discharge  her 
cargo),  bills  of  lading  of  similar  tenor  for 
the  whole  of  said  cargo  were  duly  signed  by 
the  master  of  said  vessel,  a  copy  of  which  is 
annexed  hereto,  and  made  part  hereof;  and 
said  bills  of  lading  were  duly  assigned  and 
delivered  to  the  Companhia  Industrial  do 
Brazil,  and  by  them  assigned  and  delivered 
to  Messrs.  Manoel  da  Cruz  &  Filho,  who 
thereby  became  the  consignees  of  said  cargo ; 
and  that  thereupon  all  liability  of  these  re- 
spondents to  the  owners  of  said  vessel  under 
■aid  charter  party  ceased,  and  it  became  the 
duty  of  the  master  and  owner  of  said  vessel, 
upon  the  failure,  alleged  in  the  5th  article 
of  said  libel,  of  the  consignee  of  said  cargo 
to  discharge  the  same  at  the  agreed  rate  per 
day,  to  notify  said  consignee  of  the  amount 
«f  the  demurrage  claimed  by  reason  of  said 


failure,  and  to  hold  said  cargo  until  the  I 
should  have  been  paid,  in  accordance  with  ths 
terms  of  said  charter  party."  The  bills  of 
lading  (as  appears  by  the  copy  annexed  to 
the  answer)  state  that  the  lumber  had  been 
shipped  by  the  respondents,  and  was  to  be 
delivered  "unto  order  or  to  their  assigns, 
they  paying  freight  for  the  said  lumber  as 
per  charter  party  dated  7th  March,  1893,  and 
average  accustomed."  § 
Third.  "That  when  said  vessel  arrived  atjt 
Rio  Janeiro  the'owners  of  said  cargo  used 
all  reasonable  diligence  in  and  about  receiv- 
ing the  cargo  shipped  upon  the  said  vessel, 
and  removing  the  same  therefrom;  that  the 
libcllants  were  prevented  from  discharging 
the  same,  and  the  respondents  were  prevented 
from  receiving  the  same,  any  sooner  than 
they  did,  by  reason  of  the  acts  of  the  publio 
enemy,  to  wit,  certain  vessels  of  war  which 
were  then  in  the  harbor  of  Rio  Janeiro,  and 
were  engaged  in  firing  upon  the  forts  in  said 
harbor,  and  making  war  upon  the  govern* 
ment  of  Brazil,  and  that  the  firing  between 
said  vessels  of  war  and  the  said  forts  made 
it  impossible  to  discharge  the  said  cargo,  or 
to  receive  it  from  the  said  vessel,  any  sooner 
than  it  was  discharged  or  received ;  that  the 
said  cargo  was  delivered  according  to  the 
custom  of  said  port  of  Rio  Janeiro,  and  that 
the  detention  alleged  in  the  libel,  if  any 
such  there  be,  was  caused  by  said  acts  of  the 
public  enemy,  and  not  by  any  default  of  the 
respondents;  that  the  captain  of  the  said 
vessel  and  Messrs.  Phipps  Brothers  &  Co., 
the  agents  of  the  libellants,  acquiesced  in  the 
said  delay,  and  recognized  the  necessity 
therefor." 

Fourth.  "That  when  the  said  cargo  was 
delivered,  the  said  agents  of  the  libellants 
accepted  and  received  from  the  said  con- 
signee the  sum  of  five  hundred  and  fifteen 
pounds,  six  shillings,  and  five  pence,  British 
sterling,  in  full  satisfaction  and  payment  of 
all  claim  or  demand  under  the  said  charter 
party,  and  an  account  was  made  and  stated 
between  the  said  agents  of  the  libellants  and 
the  said  consignees  respecting  all  claims  un- 
der the  charter  party  aforesaid,  and  the  bal- 
ance due  upon  the  said  accounting  was  paid 
by  the  said  consignee  to  the  said  agents,  and 
accepted  and  received  by  them  in  full  satis- 
faction thereof." 

The  district  court,  understanding  the  facts 
stated  in  the  answer  to  have  been  admitted, 
sustained  the  second  exception,  overruled  the 
third  and  fourth  exceptions,  denied  a  mo- 
tion to  withdraw  these  exceptions  and  to 
amend  the  libel,  and  dismissed  the  libel.  65 
Fed.  Rep.  104. 

The  libellants  appealed  to  the  circuit  court 
of  appeals,  which,  after  allowing  amendments 
of  the  libel  and  answer,  sustained  the  second 
and  third  exceptions,  and  overruled  thee 
fourth  exception,  and  authorized  proofs  to  be  2 
taken  upon  the  defense  of'payment  and  ae-* 
cord  and  satisfaction;  and  afterwards,  be- 
ing satisfied  upon  proofs  so  taken  that  there 
had  been  no  payment  or  accord  and  satisfac- 
tion of  the  claim  for  demurrage,  entered  a 
decree  for  the  libellants.   35  U.  S.  App.  608, 
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69  Fed.  Rep.  747,  16  C.  C.  A.  381;  62  U.  8. 
App.  308,  91  Fed.  Rep.  643,  33  C.  C.  A.  663. 

The  respondents  thereupon  applied  for  and 
obtained  a  writ  of  certiorari  from  this  court. 

The  libellants'  claim  for  demurrage  ii 
based  on  the  provisions  of  the  charter  party, 
by  which,  after  the  Teasel  is  ready  to  dis- 
charge her  cargo  of  lumber  at  the  port  of 
destination,  and  written  notice  thereof  given 
to  the  charterers,  they  agree  to  discharge 
the  lumber  "at  the  average  rate  of  not  less 
than  20,000  superficial  feet  per  running 
day,  Sundays  excepted,"  and  to  pay  a  certain 
sum,  by  way  of  demurrage,  "for  each  and 
every  day's  detention  by  default  of"  the  char- 
terers or  their  agents. 

The  charter  party  further  requires  "the 
bills  of  lading  to  be  signed  as  presented, 
without  prejudice  to  this  charter,  and  con- 
tains these  clauses:  "Vessel  to  have  an  ab- 
solute lien  upon  the  cargo  for  all  freight, 
dead  freight,  and  demurrage.  Charterers' 
responsibility  to  cease  when  vessel  is  loaded 
and  bills  of  lading  are  signed." 

After  the  vessel  had  been  loaded,  bills  of 
lading  were  duly  signed  by  the  master,  by 
the  terms  of  which  the  cargo  was  to  be  de- 
livered to  the  charterers  or  their  assigns, 
"they  paying  freight  as  per  charter  party," 
"and  average  accustomed," — referring  to  the 
charter  by  its  date,  but  not  mentioning  de- 
murrage. 

The  first  question  to  be  considered  is  how 
far  the  claim  of  the  shipowners  against  the 
charterers  for  demurrage  is  affected  by  what 
is  commonly  called  the  cesser  clause  in  the 
charter  party,  "Charterers'  responsibility  to 
cease  when  vessel  is  loaded  and  bills  of  lad- 
ing are  signed." 

The  circuit  court  of  appeals,  approving 
and  adopting  in  this  particular  the  opinion 
of  the  district  judge,  held  that  the  cesser 
clause  afforded  no  defense  to  the  libel;  and 
we  have  no  doubt  of  the  correctness  of  that 
conclusion. 

«  The  charter  party,  like  many  mercantile 
•  instruments  in*common  use,  is  drawn  up  in 
brief  and  disjointed  sentences,  and  must  be 
construed  according  to  the  intent  of  the  par- 
ties as  manifested  by  the  whole  instrument, 
rather  than  by  the  literal  meaning  of  any 
particular  clause  taken  by  itself. 

The  question  here  is  how  the  clause  provid- 
ing that  the  charterers'  responsibility  shall 
cease  when  the  vessel  is  loaded  and  bills  of 
lading  are  signed  is  to  be  reconciled  with  the 
other  provisions  of  the  charter,  which  not 
only  require  the  charterers  to  pay  freight  on 
delivery  of  the  cargo,  and  demurrage  for  any 
delay  in  such  delivery  by  fault  of  the  chart- 
erers or  their  agent,  but  declare  that  the  ves- 
sel is  to  have  an  absolute  lien  upon  the  cargo 
for  both  freight  and  demurrage. 

The  true  rule  of  construction  of  the  cesser 
clause,  in  such  a  connection,  has  been  settled 
by  a  series  of  English  decisions  in  which  that 
excellent  commercial  lawyer,  Lord  Esher, 
lately  master  of  the  rolls,  took  a  leading 
part;  and  is  well  summed  up,  with  the  rea- 
sons supporting  it,  by  himself  and  other 
Judges,  in  two  recent  cases  in  the  court  of 


appeal.  Clink  v.  Radford  [1891]  1  Q.  B. 
625;  H onsen  v.  Harrold  [1894]  1  Q.  B.  612. 

In  Clink  v.  Radford  Lord  Esher  said: 
"In  my  opinion,  the  main  rule  to  be  derived 
from  the  cases  as  to  the  interpretation  of  the 
cesser  clause  in  a  charter  party  is  that  the 
court  will  construe  it  as  inapplicable  to  the 
particular  breach  complained  of,  if  by  con- 
struing it  otherwise  the  shipowner  would  be 
left  unprotected  in  respect  of  that  particular 
breach,  unless  the  cesser  clause  is  expressed 
in  terms  that  prohibit  such  a  conclusion.  In 
other  words,  it  cannot  be  assumed  that  the 
shipowner,  without  any  mercantile  reason, 
would  give  up  by  the  cesser  clause  rights 
which  he  had  stipulated  for  in  another  part 
of  the  contract."  Lord  Justice  Bowen  said : 
"There  is  no  doubt  that  the  parties  may,  if 
they  choose,  so  frame  the  clause  as  to  eman- 
cipate the  charterer  from  any  specified  lia- 
bility, without  providing  for  any  terms  of 
compensation  to  the  shipowner;  but  such  a 
contract  would  not  be  one  we  should  expect 
to  see  in  a  commercial  transaction.  The 
cesser  clauses,  as  they  generally  come  before 
the  courts,  are  clauses  which  couple  or  link 
the  provisions  for  the  cesser  of  the  charter- 
er's liability  with  a  corresponding  creation* 
of  a  lien.  There  is  a  principle  of  reason* 
•which  is  obvious  to  commercial  minds,  and* 
which  should  be  borne  in  mind  in  considering 
a  cesser  clause  so  framed,  namely,  that  rea- 
sonable persons  would  regard  the  lien  given 
as  an  equivalent  for  the  release  of  responsi- 
bility, which  the  cesser  clause  in  its  earlier 
part  creates,  and  one  would  expect  to  find 
the  lien  commensurate  with  the  release  of  lia- 
bility." And  Lord  Justice  Fry  added:  "The 
rule  that  we  are  prima  facie  to  apply  to  the 
construction  of  a  cesser  clause  followed  by 
a  lien  clause  appears  to  me  to  be  well  ascer- 
tained. That  rule  seems  a  most  rational  one, 
and  it  is  simply  this,  that  the  two  are  to  be 
read,  if  possible,  as  coextensive.  If  that 
were  not  so,  we  should  have  this  extraordi- 
nary result:  there  would  be  a  clause  in  the 
charter  party  the  breach  of  which  would  cre- 
ate a  legal  liability;  there  would  then  be  a 
cesser  clause  destroying  that  liability;  and 
there  would  then  come  a  lien  clause  which 
did  not  recreate  that  liability  in  anybody 
else."    [1891]  1  Q.  B.  627,  629,  632. 

In  Hansen  v.  Harrold  Lord  Esher  said 
that  he  thought  that  Clink  v.  Radford  "was 
a  right  decision  based  upon  sound  mercantile 
reasons;"  and,  after  quoting  the  passages 
above  cited  from  the  opinions  in  that  case, 
added:  "It  seems  to  me  that  this  reasoning 
has  not  been  and  cannot  be  answered.  There- 
fore the  proposition  is  true,  that  where  the 
provision  for  cesser  of  liability  is  accom- 
panied by  the  stipulation  as  to  lien,  then  the 
cesser  of  liability  is  not  to  apply  in  so  far 
as  the  lien,  which  by  the  charter  party  "the 
charterers  are  able  to  create,  is  not  equiva- 
lent to  the  liability  of  the  charterers.  Where, 
in  such  a  case,  the  provisions  of  the  charter 
party  enable  the  charterers  to  make  such 
terms  with  the  shippers  that  the  lien  which 
is  created  is  not  commensurate  with  the  lia- 
bility of  the  charterers  under  the  charter 
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party,  then  the  cesser  clause  will  only  apply 
so  far  as  the  lien  which  can  be  exercised  by 
the  shipowner  is  commensurate  with  such 
liability."    [1894]  1  Q.  B.  017,  618. 

In  short,  in  a  charter  party  which  contains 
a  clause  for  cesser  of  the  liability  of  the 
charterers,  coupled  with  a  clause  creating  a 
lien  in  favor  of  the  shipowner,  the  cesser 
clause  is  to  be  construed,  if  possible,  as  in- 
applicable to  a  liability  with  which  the  lien 

*  is  not  commensurate. 

S    In  the  case  at  bar,  the  provision  of  the 

*  charter  party,  which*  requires  "the  bills  of 
lading  to  be  signed  as  presented,  without 
prejudice  to  this  charter,  while  it  obliges 
the  master  to  sign  bills  of  lading  upon  re> 

Suest  of  the  charterers,  does  not  mean  that 
be  bills  of  lading,  or  the  consignee  holding 
them,  shall  be  subject  to  all  the  provisions  of 
the  charter,  but  only  that  the  obligations  of 
the  charterers  to  the  ship  and  her  owners 
are  not  to  be  affected  by  the  bills  of  lading 
so  signed.  Gledatanea  v.  Allen  (1852)  12 
0.  B.  202.  The  bills  of  lading,  as  already 
mentioned,  provide  only  for  "paying  freight 
for  said  lumber  as  per  charter  party  dated 
7th  March,  1893,  and  average  accustomed." 
They  do  not  mention  demurrage,  or  refer  to 
any  provisions  of  the  charter,  other  than 
those  concerning  freight  and  average.  It  is 
well  settled  that  a  bill  of  lading  in  such  a 
form  does  not  subject  an  indorsee  thereof, 
who  receives  the  goods  under  it,  to  any  of 
those  other  provisions  of  the  charter.  It 
does  not  give  him  notice  of,  or  render  him 
liable  to,  the  specific  provisions  of  the  char- 
ter, which  require  a  discharge  of  a  certain 

Quantity  of  lumber  per  day,  or,  in  default 
hereof,  the  payment  of  a  specific  sum  for  a 
longer  detention  of  the  vessel ;  but  he  is  en- 
titled to  take  the  goods  within  a  reasonable 
time  after  arrival,  and  is  liable  to  pay  dam- 
ages for  undue  delay  in  taking  them,  ac- 
cording to  the  ordinary  rules  of  law  which 
govern  in  the  absence  of  specific  agreement. 
Chappel  v.  Comfort  (1861)  10  C.  B.  N.  8. 
802;  Gray  v.  Carr  (1871)  L.  R  6  Q.  B.  622; 
Porteus  v.  Watney  (1878)  L  R.  8  Q.  B.  Div. 
634,  637;  Sorraino  v.  Campbell  [1891]  1  Q. 
B.  233;  Dayton  v.  Park*  (1894)  142  N.  Y. 
391,  37  N.  E.  642. 

In  McLean  v.  Fleming  (1871)  L.  R.  2  H. 
I*  Sc.  App.  Cas.  128,  on  which  the  charterers 
relied  at  the  argument  in  this  court,  the  sole 
ground  on  which  the  indorsees  of  the  bills  of 
lading  were  held  to  be  bound  by  the  provi- 
sions of  the  charter  party  was  that  they  were 
the  persons  who  had  originally  authorized 
the  chartering  of  the  ship.  See  LB.2E 
L.  8c  App.  Gas.  133,  134,  136;  a.  a  L.  R. 
6  Q.  B.  669,  660.  No  such  fact  was  pleaded 
in  the  case  at  bar. 

The  only  facts  stated  in  the  answer  upon 
this  point  are  that,  after  the  vessel  was  fully 
laden,  and  long  before  the  notice  to  the  ehar- 
eterers  that  she  was  ready  to  discharge,  bills 
?of  lading  acknowledging  that  the  lumber  had 

*  been  shipped  by  the*respondents,  and  was  to 
be  delivered  to  their  order  or  assigns,  "they 
paying  freight  for  the  said  lumber  as  per 
charter  party,"  were  signed  by  the  master  of 


the  vessel,  and  "were  duly  assigned  and  de- 
livered to  the  Companhia  Industrial  do 
Brazil,  and  by  them  assigned  and  delivered 
to"  the  partnership  of  da  Cruz  4  Filho,  "who 
thereby  became  consignees  of  the  cargo." 

Upon  this  state  of  facte,  the  rights  of  the 
shipowners  against  those  consignees  de- 
pended altogether  on  the  contract  created  by 
the  bills  of  lading,  except  so  far  as  that  con- 
tract referred  to  the  charter  party.  Bag* 
of  Linseed  ( 1861 )  1  Black,  108,  sub  nom. 
Bear*  v.  Wills,  17  L.  ed.  35.  As  observed  by 
Mr.  Justice  Peckham,  when  delivering  a 
judgment  of  the  court  of  appeals  of  the  state 
of  New  York,  in  regard  to  a  bill  of  lading 
containing  a  clause  exactly  like  that  in  the 
bills  of  lading  in  the  ease  at  bar :  "It  would 
be  a  wide  stretch  to  hold  that  by  this  lan- 
guage of  the  bill  of  lading,  which  plainly  re- 
ferred only  to  the  provisions  of  the  charter 
party  as  to  the  freight  money,  a  consignee 
would  become  liable  to  demurrage  if  he  ac- 
cepted the  cargo  under  such  a  bill."  Dayton 
v.  Parke,  142  N.  Y.  391,  400,  37  N.  E.  642. 

The  necessary  consequence  is  that  the  re- 
sponsibility of  the  charterers  to  the  ship- 
owners for  demurrage  according  to  the 
charter  party  is  not  affected  by  the  cesser 
clause. 

The  other  principal  question  is  of  the 
validity  of  the  defense  that  the  delay  in  dis- 
charging the  cargo  was  caused  by  the  acts 
of  the  public  enemy,  and  not  by  any  default 
of  the  charterers. 

Upon  this  question  the  courts  below  dif- 
fered in  opinion,  the  district  court  holding 
that  the  defense  pleaded  was  a  good  one,  and 
the  circuit  court  of  appeals  holding  that  it 
was  not. 

This  defense,  as  set  up  in  the  amended  an- 
swer filed  in  the  circuit  court  of  appeals,  is 
that,  when  the  vessel  arrived  at  Rio  Janeiro, 
the  owners  of  the  cargo  used  all  reasonable 
diligence  in  and  about  receiving  and  remov- 
ing it;  that  the  shipowners  were  prevented 
from  discharging  the  cargo,  and  the  respon- 
dents were  prevented  from  receiving  it,  any 
sooner  than  they  did,  "by  reason  of  the  acts 
of  the  public  enemy,  to  wit,  certain  vessels 
of  war  which  were  then  in  the  harbor  of  Rio 
Janeiro,  and  were  engaged  in  firing  upon  the* 
forts  in  said  harbor,  and  making  war  upon* 
the  government  of  Brazil;  and  that  the'fir-* 
ing  between  said  vessels  of  war  and  the  said 
forts  made  it  impossible  to  discharge  the  said 
cargo  or  to  receive  it  from  the  said  vessel, 
any  sooner  than  it  was  discharged  or  re- 
ceived; that  the  said  cargo  was  delivered  ac- 
cording to  the  custom  of  said  port  of  Rio 
Janeiro,  and  that  the  detention  alleged  in  the 
libel,  if  any  such  there  be,  was  caused  by  said 
acts  of  the  public  enemy,  and  not  by  any  de- 
fault of  the  respondents." 

We  are  of  opinion  that,  under  a  charter 
party  expressed  in  such  terms,  the  defense 
of  vi*  major,  as  thus  pleaded,  affords  a  com- 
plete answer  to  the  claim  for  demurrage. 

It  is  to  be  remembered  that  by  the  terms 
of  this  charter  party  it  is  only  for  "deten- 
tion by  default  of"  the  charterers  or  their 
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agent  that  they  agree  to  pay  the  amount  of 
demurrage  specified  in  the  charter. 

A  detention  which  is  caused,  not  by  any 
act  of  .the  shipowners  or  of  the  charterers, 
but  wholly  by  the  actual  firing  of  guns  from 
an  enemy's  ships  of  war  upon  the  forts  in 
the  harbor,  directly  affecting  the  vessel  and 
making  the  discharge  of  the  cargo  dangerous 
and  impossible,  cannot  be  considered  as 
caused  by  "default"  of  the  charterers,  in  any 
just  sense  of  the  word. 

In  Totals  v.  Kettell  (1849)  5  Cush.  18,  the 
supreme  judicial  court  of  Massachusetts,  in 
an  opinion  delivered  by  Mr.  Justice  Fletcher, 
with  the  concurrence  of  Chief  Justice  Shaw 
and  Justices  Wilde  and  Dewey,  held  that, 
under  a  similar  provision  in  a  charter  party, 
the  charterers  were  not  liable  for  demurrage 
while  the  vessel  was  detained  in  quarantine 
by  order  of  a  foreign  government. 

The  circuit  court  of  appeals,  in  support  of 
the  opposite  conclusion,  quoted  from  an  opin- 
ion delivered  by  Mr.  Justice  Clifford,  in  the 
circuit  court  of  the  United  States  for  the 
district  of  Massachusetts,  the  following  pas- 
sage: "The  settled  rule  is,  where  the  con- 
tract of  affreightment  expressly  stipulates 
that  a  given  number  of  days  shall  be  allowed 
for  the  discharge  of  the  cargo,  such  a  limita- 
tion is  an  express  stipulation  that  the  vessel 
■hall  in  no  event  be  detained  longer  for  that 
purpose,  and  that  if  so  detained  it  shall  be 
considered  as  the  delay  of  the  freighter,  even 
a  where  it  was  not  occasioned  by  his  fault,  but 
jj  was  inevitable.  .  .  .  Where  the  contract 
•  is  that  the  ship  shall  be*  unladen  within  a 
certain  number  of  days,  it  is  no  defense  to 
an  action  for  demurrage  that  the  overdelay 
was  occasioned  by  the  crowded  state  of  the 
docks,  or  by  port  regulations  or  government 
restraints.''  Davis  v.  Wallaoe  (1868)  3 
Cliff.  123,  131,  Fed.  Cas.  No.  3,657.  But  in 
none  of  the  authorities  cited,  either  by  the 
learned  justice  in  that  case,  or  by  the  circuit 
court  of  appeals  in  this,  in  support  of  this 
general  statement,  was  the  liability  of  the 
charterers  for  demurrage  restricted  to  the 
ease  of  their  default.  In  Davis  v.  Wallaoe, 
indeed,  their  liability  was  so  restricted;  but 
the  defense  was  a  crowded  state  of  the  docks, 
and  no  question  of  port  regulations  or  gov- 
ernment restraints  was  before  the  court. 

In  Thacher  v.  Boston  Gaslight  Co.  (1874) 
2  Low.  Dec.  361,  363,  Fed.  Cas.  No.  13,850, 
Judge  Lowell,  while  following  that  decision 
in  a  similar  case,  said  that  the  decisions  in 
Towle  v.  Kettell  and  in  Davis  v.  Wallace 
"are  not  inconsistent  with  each  other;  and 
they  mean  that  the  proviso  intends  to  exon- 
erate the  charterer  from  delay  occasioned  by 
superior  force  acting  directly  upon  the  dis- 
charge of  that  cargo,  and  not  from  the  in- 
direct action  of  such  force,  which  by  its 
operation  upon  other  vessels  has  caused  a 
crowded  state  of  the  docks."  And  he  dis- 
tinctly recognized  that  a  failure  of  contract 
on  the  part  of  the  charterer,  "caused  by  a 
direct  and  immediate  vis  major,  or  some- 
thing like  it,"  would  not  be  a  "default"  with- 
in the  meaning  of  the  charter  party. 
In  Davis  v.  Fender  gas  t  (1879)  16  Blatchf. 


665,  567,  Fed.  Cas.  No.  3,647,  Chief  Justice 
Waite,  speaking  of  a  similar  provision,  said: 
"The  respondents,  in  effect,  agree  that  no 
more  than  forty-five  running  days  should  be 
occupied  in  loading  and  discharging  the 
cargo,  unless  it  was  occasioned  by  some  fault 
of  the  vessel,  or  some  unusual  and  extraor- 
dinary interruption  that  could  not  have  been 
anticipated  when  the  contract  was  made." 

The  case  of  Sixteen  Hundred  Tons  of  Ni~ 
trate  of  Soda  ( 1894)  15  U.  S.  App.  369,  61 
Fed.  Rep.  849,  10  C.  C.  A.  115,  in  the  circuit 
court  of  appeals  for  the  ninth  circuit,  upon 
which  these  libellants  much  rely,  falls  far 
short  of  supporting  their  claim.  In  that 
case  the  clause  in  question  was  in  the  same 
words  as  in  this  case;  the  charterers  sent  the 
vessel,  for  the  purpose  of  loading  a  cargo  of 
nitrate  of  soda  which  they  had  purchased,* 
to  a  port  in  Chili,  during  the  existence  of* 
a  civil  war*there,  and  while  the  port  was  in* 
the  possession  of  the  insurgents;  the  sellers 
declined  for  a  time  to  deliver  the  cargo,  be- 
cause they  feared  that  if  the  export  duty, 
which  by  the  law  of  Chili  was  payable  upon 
all  such  cargoes,  was  paid  by  them  to  the 
insurgents,  they  might  remain  liable  for  it 
to  the  rightful  government  It  was  held  that 
the  charterers  were  liable  for  the  stipulated 
demurrage  during  the  delay  so  occasioned. 
The  court,  speaking  of  the  word  "default" 
in  the  charter,  said:  "The  most  that  can  be 
claimed  for  its  effect  is  that  it  excludes  lia- 
bility of  the  charterers  for  delay  in  loading 
or  discharging,  if  the  delay  result  from  a 
sudden  or  unforeseen  interruption  or  preven- 
tion of  the  act  itself  of  loading  or  discharg- 
ing, not  occurring  through  the  connivance  or 
fault  of  the  charterers."  "But  there  was  no 
interference  upon  the  part  of  the  Chilian  gov- 
ernment, or  upon  the  part  of  any  armed 
force,  to  prevent  their  obtaining  possession 
of  the  cargo,  or  handling  or  moving  the  same, 
or  placing  it  within  reach  of  toe  vessel's 
tackle."  15  U.  S.  App.  374,  376,  61  Fed.  Rep. 
851,  853,  10  C.  C.  A.  118,  119. 

In  the  case  at  bar,  the  defense  of  vis 
major,  as  pleaded  in  the  answer,  was  that 
the  shipowners  were  prevented  from  dis- 
charging the  cargo,  and  the  charterers  were 
prevented  from  receiving  it,  any  sooner  than 
they  did,  by  reason  of  acts  of  the  public 
enemy;  to  wit,  certain  vessels  of  war,  then 
in  the  harbor  of  Rio  Janeiro,  were  engaged 
in  firing  upon  the  forts  in  the  harbor  and  in 
making  war  upon  the  government  of  Brazil ; 
that  the  firing  between  those  vessels  and 
those  forts  made  it  impossible  to  discharge 
or  to  receive  the  cargo  from  the  vessel  any 
sooner  than  it  was  discharged  or  received; 
and  that  the  detention  alleged  in  the  libel 
was  caused  by  those  acts  of  the  public  enemy, 
and  not  by  any  default  of  the  charterer1). 

The  vis  major  so  pleaded  was,  in  the  words 
of  opinions  above  cited,  a  "superior  force  act- 
ing directly  upon  the  discharge  of  the 
cargo;"  "a  direct  and  immediate  vis  ma- 
jor;" an  "unusual  and  extraordinary  inter- 
ruption that  could  not  have  been  anticipated 
when  the  contract  was  made;"  "a  sudden  and 
unforeseen  interruption  or  prevention  of  the 
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*act  itself  of  loading  or  discharging,  not  oo- 

*  curring  through  the  connivance  or  fault* of 
the  charterers;"  and  an  "interference  on  the 
part  of  an  armed  force,  preventing  the  hand- 
ling or  moving  of  the  cargo." 

upon  principle,  and  according  to  the  gen- 
eral current  of  authority,  the  detention  al- 
leged was  not  caused  by  default  of  the  char- 
terer*, and  did  not  render  them  responsible 
for  demurrage  under  this  charter  party. 

The  circuit  court  of  appeals  therefore 
erred  in  sustaining  the  exception,  in  the  na- 
ture of  a  demurrer,  to  that  article  of  the  an- 
swer which  set  up  the  defense  of  via  major; 
and  for  this  reason  its  decree  for  the  libel- 
lants  must  be  reversed.  The  decree  of  the 
district  court,  which  dismissed  the  libel, 
must  also  be  reversed,  and  the  case  remanded 
to  the  district  court,  in  order  that  both  par- 
ties may  have  an  opportunity  to  introduce 
proofs  upon  the  issue  presented  by  that 
article. 

In  the  brief  of  the  libellants  in  this  court, 
It  is  suggested  that  the  allegations  of  that 
article  of  the  answer  were  not  in  fact  true; 
and  reference  is  made  to  the  master's  depo- 
sition, taken  after  the  delivery  of  the  prin- 
cipal opinion  in  the  circuit  court  of  appeals, 
in  which  he  testified  that  during  all  the  time 
that  the  vessel  lay  at  the  wharf,  and  until 
the  completion  of  the  discharge,  there  was  no 
firing  in  the  harbor,  or  other  act  of  hostil- 
ities, which  prevented  her  discharge  of  the 
cargo  or  its  reception  by  the  consignees. 

But  on  the  same  page  of  the  brief  it  is 
admitted  that  "this  question  having  been 
heard  on  the  exception  to  the  sufficiency  of 
the  defense,  the  question  as  to  the  truth  of 
the  allegations  of  the  answer  was  not  before 
the  court."  And  this  is  conclusively  estab- 
lished by  its  opinions  and  decrees.  The 
principal  opinion  shows  that  it  took  up,  in 
the  first  instance,  the  questions  of  law 
raised  by  the  exceptions  to  the  answer,  be- 
cause their  determination  might  relieve  the 
parties  from  the  delay  and  expense  of  intro- 
ducing proof.  35  U.  S.  App.  020,  69  Fed.  Rep. 
747,  16  C.  C.  A.  381.  By  the  decree  there- 
upon made  and  set  out  in  the  record,  the 
third  exception,  as  well  as  the  second,  was 
sustained  upon  the  ground  that  the  article 
of  the  answer  to  which  it  related  was  "in- 
sufficient in  the  law  to  constitute  a  defense;" 
and  the  fourth  exception  was  overruled.  In 
£  short,  the  defenses  of  the  cesser  clause  and 
jj  of  vis  major  were  both  held  to  be  insufficient 

•  as  matter  of'law,  so  that  no  evidence  in  sup- 
port of  either  of  them  was  competent,  and 
no  evidence  to  contradict  either  was  neces- 
sary or  material. 

The  only  questions  of  fact  left  open  for  the 
Introduction  of  proofs  were  those  of  pay- 
ment, and  of  accord  and  satisfaction,  pre- 
sented by  the  remaining  article  of  the  an- 
swer. That  the  circuit  court  of  appeals  un- 
derstood such  to  be  the  condition  of  the  case 
Is  apparent  from  its  supplemental  opinion, 
after  proofs  had  been  taken,  in  which  it  ob- 
served that  "most  of  the  questions  arising 
upon  this  appeal  have  been  disposed  of  by 
this  court  upon  a  former  occasion  (36  U.  8. 


App.  608,  60  Fed.  Rep.  747,  16  C.  C.  A.  381), 
and  it  remains  to  be  considered  whether  the 
defenses  of  payment  and  accord  and  satis- 
faction are  sustained  by  the  proofs;"  and 
then  proceeded,  upon  an  examination  of  the 
proofs,  to  hold  that  those  defenses  were  not 
sustained  as  to  the  claim  for  demurrage,  and 
to  enter  a  decree  for  the  libellants  in  accord- 
ance with  its  former  opinion.  02  U.  S.  App. 
368,  91  Fed.  Rep.  643,  33  C.  C.  A.  663. 

The  questions  of  payment,  and  of  accord 
and  satisfaction,  need  no  extended  notice. 
They  are  pure  questions  of  fact,  depending 
on  conflicting  evidence  and  on  tie  peculiar 
circumstances  of  the  case;  upon  which,  had 
they  been  the  only  questions  presented  by 
the  record,  a  writ  of  certiorari  would  not 
have  been  granted;  which  appear  to  this 
court,  upon  examination  of  the  proofs,  to 
have  been  rightly  decided  by  the  circuit  court 
of  appeals;  and  which  it  would  serve  no  use- 
ful purpose  to  discuss. 

But  for  the  reasons  above  stated,  in  con- 
sidering the  effect  of  the  defense  of  via  ma- 
jor— 

The  decrees  of  the  Circuit  Court  of  Appeals 
and  of  the  District  Court  are  reversed,  and 
the  cause  is  remanded  to  the  District  Court 
for  further  proceedings  in  accordance  with 
the  opinion  of  this  court. 

Mr.  Justice  McKenna  was  not  present  at 
the  argument,  and  took  no  part  in  the  de- 
cision of  this  case. 


(179  U.  B.  89) 

AMERICAN  SUGAR    REFINING  COM- 
PANY, Plff.  in  Err^ 
v. 

STATE  OF  LOUISIANA  et  at. 

Writ  of  error — motion  to  dismiss — constitu- 
tional law — discrimination  in  tames  as  • 
denial  of  equal  protection  of  laws. 

1.  A  motion  to  dismiss  a  writ  of  error  to  a 
state  court  must  be  denied  where  the  protec- 
tion of  the  14th  Amendment  Is  Invoked  in 
the  answer,  and  the  defense  Is,  at  least,  plaus- 
ible upon  Its  face. 

2.  A  manufacturer  engaged  In  the  business  of 
redoing  sugar  Is  not  denied  the  equal  protec- 
tion of  the  laws  because  of  the  discrimination 
made  by  La.  Const.  1870.  art.  206,  Imposing 
a  license  tax  upon  manufacturers  engaged  In 
such  business,  but  exempting  from  the  tax 
those  who  refine  the  products  of  their  own 
plantations. 

[No.  38.] 

Submitted  October  10,  1900.   Decided  No- 
vember S,  1900. 


0 


N  WRIT  OF  ERROR  to  the  Supreme 
Court  of  Louisiana  to  review  a  decision 
sustaining  the  constitutionality  of  a  license 
tax  on  manufacturers  engaged  in  the  busi- 
ness of  refining  sugar.  Affirmed. 

See  same  case  below,  SI  La.  Ann.  662,  26 
So.  447. 
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Statement  by  Mr.  Justice  Brown  i 

This  was  a  petition  filed  in  the  civil  dis- 
trict court  for  the  parish  of  Orleans  by  John 
Brewster,  tax  collector,  against  the  American 
Sugar  Refining  Company,  a  corporation  en- 
gaged in  the  business  of  refining  sugar  and 
molasses,  to  recover  the  sum  of  $3,500  per 
year  as  a  state  license  tax  for  the  years  1892 
to  1897,  inclusive,  alleged  to  be  due  under  a 
statute  of  Louisiana  enacted  in  1890,  enti- 
tled "An  Act  to  Levy,  Collect,  and  Enforce 
Payment  of  an  Annual  License  Tax  upon  all 
Persona,  Associations  of  Persons,  or  Business 
Firms  and  Corporations  Pursuing  any  Trade, 
Profession,  Vocation,  Calling,  or  Business, 
Except  Those  Who  are  Expressly  Excepted 
from  Such  License  Tax  by  Articles  200  and 
207  of  the  Constitution. 

By  the  9th  section  it  is  enacted  "that  for 
carrying  on  each  business  of  .  .  .  refin- 
ing sugar  and  molasses  .  .  .  the  license 
•hall  be  based  on  the  gross  annual  receipts 
of  each  person,  association  of  persons,  busi- 
ness firm  or  corporation  engaged  in  said 
business  as  follows:  Provided,  that  this  sec- 
tion shall  not  apply  to  planters  and  farmers 
grinding  and  refining  their  own* sugar  and 
molasses;  .  .  .  and  provided,  further, 
that  it  shall  not  apply  to  those  planters  who 
granulate  syrup  for  other  planters  during 
the  rolling  season." 

First  class.  When  the  said  gross  actual 
receipts  are  $2,600,000  and  over  the  license 
shall  be  $3,500. 

This  act  was  passed  in  pursuance  of  arti- 
cle 206  of  the  state  Constitution  of  1879, 
which  reads  as  follows: 

"Art.  206.  The  general  assembly  may  levy 
a  license  tax,  and  in  such  case  shall  graduate 
the  amount  of  such  tax  to  be  collected  from 
the  persons  pursuing  the  several  trades,  pro- 
fessions, vocations,  and  callings.  All  per- 
sons, associations  of  persons,  and  corpora- 
tions pursuing  any  trade,  profession,  busi- 
ness, or  calling  may  be  rendered  liable  to 
such  tax,  except  clerks,  laborers,  clergymen, 
school  teachers,  those  engaged  in  mechani- 
cal, agricultural,  horticultural,  and  mining 
pursuits  and  manufacturers,  other  than 
those  of  distilled,  alcoholic,  or  malt  liquors, 
tobacco  and  cigars,  and  cotton-seed  oil.  No 

Colitical  corporation  shall  impose  a  greater 
cense  tax  than  is  imposed  by  the  general  as- 
sembly for  state  purposes." 

Defense :  First,  that  the  business  of  refin- 
ing sugar  and  molasses  is  exempt  from  the 
payment  of  any  license  tax,  because  it  is  one 
of  those  manufactures  enumerated  in  arti- 
cle 206  as  entitled  to  exemption.  Second, 
that  the  act  of  1890  "violates  the  Constitu- 
tion of  the  United  States,  and  is  void  in  so 
far  as  it  attempts  to  impose  a  license  tax  on 
this  defendant,  because  said  act  denies  to 
this  defendant  the  equal  protection  of  the 
laws  of  the  state,  inasmuch  as  said  act  does 
not  impose  equally  a  license  tax  on  all  per- 
sons engaged  in  the  business  of  refining  su- 
gar and  molasses,  but  discriminates  in  favor 
of  planters  who  refine  their  own  sugar  and 
molasses,  and  in  favor  of  planters  who  gran- 
«late  syrups  for  other  planters  during  the 
rolling  season.1* 


The  court,  being  of  opinion  that  the  bust* 
ness  carried  on  by  the  defendant  company 
was  that  of  a  manufacturer,  dismissed  the 
petition.  On  appeal  to  the  supreme  court, 
that  court  was  of  opinion  that  the  defendant 
was  not  entitled  to  exemption  under  article 
207  of  the  Constitution  (not  now  in  ques- 
tion), which  exempted  certain  manufactur-s 
ers,  and  ordered  adjudgment  for  $3,600,  with* 
interest  and  costs,  for  the  license  tax  for  the 
year  1897.  But,  upon  the  attention  of  the 
court  being  called  by  a  petition  for  rehear- 
ing to  article  206  of  the  Constitution,  above 
quoted,  that  court  delivered  *  new  opinion 
to  the  effect  that  the  defendant  was  not  a 
manufacturer,  and  therefore  not  entitled  to 
an  exemption  by  article  206,  and  that  the  ex- 
emption of  planters  who  refine  their  own 
sugar  did  not  deprive  the  defendant  of  the 
equal  protection  of  the  laws.  It  further  re- 
vised its  judgment,  and  held  the  state  enti- 
tled to  recover  for  each  of  the  years  from 
1892  to  1897,  and  rendered  judgment  for  the 
sum  of  $3,500,  for  each  of  said  years. 
Whereupon  defendant  sued  out  a  writ  of  er- 
ror from  this  court 

Messrs.  John  E.  Parsons,  Gnarlea 
Carroll,  and  Joseph  W.  Carroll  for  plain- 
tiff in  error. 

Mr.  E.  Howard  MoOaleb  for  defendants 

in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Motion  was  made  to  dismiss  this  writ  of 
error  upon  the  ground  that  the  case  did  not 
present  a  Federal  question,  inasmuch  as  the 

Suestion  of  illegal  discrimination  "was  not 
lie  principal  matter  litigated,  but  was  put 
in  the  record  for  the  purpose  of  obtaining 
this  writ  of  error."  As,  however,  the  protec- 
tion of  the  14th  Amendment  was  invoked  in 
the  answer,  and,  as  this  defense  is  at  least 
plausible  upon  its  face,  the  motion  to  dis- 
miss must  be  denied;  but,  the  case  having  al- 
so been  submitted  upon  the  merits,  we  shall 
proceed  to  discuss  the  constitutional  objec- 
tion to  the  act. 

It  is  scarcely  necessary  to  say  that  the 
question  whether  the  defendant  were  a  man- 
ufacturer within  the  meaning  of  the  Louisi- 
ana Constitution  is  one  dependent  upon  the 
construction  of  that  Constitution,  and  that 
the  interpretation  given  to  it  by  the  state  su- 
preme court,  raising,  as  it  does,  no  question 
of  contract,  is  obligatory  upon  this  court; 
but  as  that  court  held  the  defendant  liable 
upon  the  ground  that  it  was  engaged  in  the 
business  of  refining  sugar,  the  further  ques-J 
tion  is  presented*  whether  it  is  denied  the* 
equal  protection  of  the  laws  because  of  the 
exemption  from  the  tax  of  planters  grinding 
and  refining  their  own  sugar  and  molasses. 

The  act  in  question  does  undoubtedly  dis- 
criminate in  favor  of  a  certain  class  of  refin- 
ers, but  this  discrimination,  if  founded  upon 
a  reasonable  distinction  in  principle,  is  val- 
id. Of  course,  if  such  discrimination  were 
purely  arbitrary,  oppressive,  or  capricious, 
and  made  to  depend  upon  differences  of  color, 
race,  nativity,  religious  opinions,  political 
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affiliations,  or  other  considerations  having 
no  possible  connection  with  the  duties  of  cit- 
izens as  taxpayers,  such  exemption  would  be 
pure  favoritism,  and  a  denial  of  the  equal 
protection  of  the  laws  to  the  less  favored 
classes.  But  from  time  out  of  mind  it  has 
been  the  policy  of  this  government,  not  only 
to  classify  for  purposes  of  taxation,  but  to 
exempt  producers  from  the  taxation  of  the 
methods  employed  by  them  to  put  their  prod- 
ucts upon  the  market.  The  right  to  sell  is 
clearly  an  incident  to  the  right  to  manufac- 
ture or  produce,  and  it  is  at  least  a  question 
for  the  legislature  to  determine  whether  any- 
thing done  to  prepare  a  product  most  per- 
fectly for  the  needs  of  the  market  shall  not 
be  treated  as  an  incident  to  its  growth  or 
production.  The  act  is  not  one  exempting 
planters  who  use  their  sugar  in  the  manu- 
facture of  articles  of  a  wholly  different  de- 
scription, such  as  confectionery,  preserves, 
or  pastry,  or  such  as  one  which  ghouldexempt 
the  farmer  who  devoted  his  corn  or  rye  to  the 
making  of  whisky,  while  other  manufactur- 
ers of  these  articles  were  subjected  to  a  tax. 
A  somewhat  different  question  might  arise 
in  such  case,  since  none  of  these  articles  are 
the  natural  products  of  the  farm, — such 
products  only  becoming  useful  by  being  com- 
mingled with  other  ingredients.  Refined 
sugar,  however,  is  the  natural  and  ultimate 
product  of  the  cane,  and  the  various  steps 
taken  to  perfect  such  product  are  but  inci- 
dent to  the  original  growth. 

With  reference  to  the  analogous  right  of 
importation,  it  was  said  by  this  court  at  an 
early  day,  in  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678,  that  the  right  to  sell  was 
an  incident  to  the  right  to  import  foreign 
goods,  and  that  a  license  tax  upon  the  sale  of 
§  imported  goods,  while  still  in  the  hands  of 
•  the  importer  in.  their  original  packages,  was 
in  conflict  with  that  provision  of  the  Consti- 
tution which  prohibits  a  state  from  laying 
an  impost  or  duty  upon  imports. 

Congress,  too,  has  repeatedly  acted  upon 
the  principle  of  the  Louisiana  statute.  Thus, 
after  having  imposed  by  act  of  August  2, 
1813,  a  license  tax  upon  the  retailers  of 
wines  and  spirits,  for  the  purpose  of  pro- 
viding for  the  expense  of  the  war  with  Great 
Britain,  it  was  further  enacted  by  an  act  of 
February  8,  1815  (3  Stat,  at  L.  205,  chap. 
40) ,  that  it  should  not  be  construed  "to  ex- 
tend to  vine  dressers  who  sell  at  the  place 
where  the  same  is  made,  wine  of  their  own 
growth ;  nor  shall  any  vine  dresser  for  vend- 
ing solely  at  the  place  where  the  same  is 
made,  wine  of  his  own  growth,  be  compelled 
to  take  out  license  as  a  retailer  of  wine." 
So,  too,  in  the  internal  revenue  act  of  1862 
(12  Stat,  at  L.  432,  chap.  110),  a  license  tax 
was  imposed  (I  64)  upon  retail  dealers  in 
all  goods,  wares,  and  merchandise,  but  with 
a  proviso,  in  8  66,  that  the  act  should  not  be 
construed  "to  require  a  license  for  the  sale  of 
goods,  wares,  and  merchandise  made  or  pro- 
duced and  sold  by  the  manufacturer  or  pro- 
ducer at  the  manufactory  or  place  where  the 
same  is  made  or  produced;  to  vi liters  who 
■ell,  at  the  place  where  the  same  is  made, 
wine  of  their  own  growth;  nor  to  apotheca- 


ries, as  to  wines  or  spirituous  liquors  which 
they  use  exclusively  in  the  preparation  or 
making  up  of  medicines  for  sick,  lame,  or 
diseased  persons."  Another  paragraph  of 
the  same  section  (64)  exempts  distillers  who 
sell  the  products  of  their  own  stills,  from  a 
tax  as  wholesale  dealers  in  liquors.  While 
no  question  of  the  power  of  Congress  is  in- 
volved, these  instances  show  that  its  general 
policy  does  not  differ  from  that  of  the  act  in 
question,  and  that  the  discrimination  is 
based  upon  reasonable  grounds. 

So,  too,  this  court  has  had  repeated  occa- 
sion to  sustain  discriminations  founded  up- 
on reasons  much  more  obscure  than  this. 
Thus,  in  Richmond,  P.  <f  P.  R.  Co.  v.  Rich- 
mond, 96  U.  S.  521,  24  L.  ed.  734,  a  munici- 
pal ordinance  was  sustained  declaring  that 
no  car  or  vehicle  of  any  kind  "belonging  to  or 
used  by  the  Richmond,  Fredericksburg,  &  Po- 
tomac Railroad  Company  shall  be  drawn  or 
propelled  by  steam"  upon  a  certain  street,^ 
although  no  other  company  was  named  in  the» 
ordinance,  the  court  held*  that  as  no  other 
corporation  had  the  right  to  run  locomotives 
in  that  street,  no  other  corporation  could  be 
in  a  like  situation,  and  that  the  ordinance, 
while  apparently  limited  in  its  operation, 
was  general  in  its  effect,  as  it  applied  to  all 
who  could  do  what  was  prohibited.  "All 
laws  should  be  general  in  their  operation,  but 
all  places  within  the  same  city  do  not  neces- 
sarily require  the  same  local  regulation. 
While  locomotives  may  with  very  great  pro- 
priety be  excluded  from  one  street,  or  even 
from  one  part  of  a  street,  it  would  be  some- 
times unreasonable  to  exclude  them  from 
all."  Tn  Pembina  Consol.  Silver  Min.  <6 
Mill.  Co.  v.  Pennsylvania,  125  U.  S.  181,  31 
L.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct. 
Rep.  737,  it  was  decided  that  the  equal  pro- 
tection clause  did  not  prohibit  a  state  from 
requiring,  for  the  admission  within  its  lim- 
its of  a  corporation  of  another  state,  such 
conditions  as  it  chooses,  though  in  that  case 
it  exacted  a  license  tax  from  such  corpora- 
tions, which  it  did  not  exact  from  corpora- 
tions of  its  own  creation.  In  Missouri  P.  R. 
Co.  v.  Mackey,  127  U.  S.  205,  32  L.  ed.  107, 
8  Sup.  Ct.  Rep.  1161,  it  was  said  that  this 
clause  did  not  forbid  special  legislation, 
"and  when  legislation  applies  to  particular 
bodies  or  associations,  imposing  upon  tbem 
additional  liabilities,  it  is  not  open  to  the 
objection  that  it  denies  to  them  the  equal 
protection  of  the  laws,  if  ail  persons  brought 
under  its  influence  are  treated  alike  under 
the  same  conditions."  To  the  same  effect  is 
Walston  v.  Nevin,  128  U.  S.  578,  32  L.  ed. 
544,  9  Sup.  Ct.  Rep.  192. 

The  power  of  taxation  under  this  provision 
was  fully  considered  in  BeU'e  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  Rep.  533,  in  which  it  was  said 
not  to  have  been  intended  to  prevent  a  state 
from  changing  its  system  of  taxation  in  all 
proper  and  reasonable  ways.  It  may,  if  it 
chooses,  exempt  certain  classes  of  property 
altogether;  may  impose  different  specific 
taxes  upon  different  trades  or  professions; 
may  vary  the  rates  of  excise  upon  various 
products;  may  tax  real  and  personal  estate 
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in  a  different  manner ;  may  tax  visible  prop- 
erty only,  and  not  securities;  may  allow  or 
not  allow  deductions  for  indebtedness.  "All 
such  regulations,  and  those  of  like  character, 
so  long  as  they  proceed  within  reasonable 
limits  and  general  usage,  are  within  the 
discretion  of  the  state  legislature  or  the  peo- 
Sple  of  the  state  in  framing  their  Constitu- 
•  tion."  See  also  Bome'Ins.  Co.  v.  New  York, 
134  U.  8.  694,  33  L.  ed.  1025, 10  Sup.  Ct  Rep. 
693;  St.  Louis,  I.  U.  A  8.  R.  Co.  v.  Paul,  173 
U.  S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep.  419. 

In  Paoifio  Beep.  Co.  v.  Seibert,  142  U.  S. 
839,  36  L.  ed.  1035,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct  Rep.  250,  a  state  statute  defining 
an  express  company  to  be  such  as  carried  on 
the  business  of  transportation  on  contracts 
for  hire  with  railroad  or  steamboat  compa- 
nies, did  not  invidiously  discriminate  against 
the  express  companies  defined  by  it,  by  ex- 
empting other  companies  carrying  express 
matter  in  vehicles  of  their  own.  This  case 
is  specially  pertinent  to  the  one  under  con- 
sideration. See  also  Oiotea  v.  Tiernan,  148 
U.  S.  657,  37  L.  ed.  599,  13  Sop.  Ct.  Rep. 
721;  Columbus  Southern  R.  Co.  v.  Wright, 
161  U.  S.  470,  88  L.  ed.  238,  14  Sup.  Ct.  Rep. 
890;  Duncan  ▼.  Missouri,  152  U.  S.  377,  38 
L.  ed.  485,  14  Sup.  Ct  Rep.  570;  Western  V. 
Teleg.  Co.  v.  Indiana,  165  U.  S.  304,  41  L.  ed. 
726,  17  Sup.  Ct  Rep.  346;  Adams  Bap.  Co. 
v.  Ohio  State  Auditor,  165  U.  S.  194,  41  L. 
ed.  683,  17  Sup.  Ct  Rep.  305. 

The  Constitution  of  Louisiana  classifies 
the  refiners  of  sugar  for  the  purpose  of  taxa- 
tion into  those  who  refine  the  products  of 
their  own  plantations,  and  those  who  engage 
in  a  general  refining  business,  and  refine  sug- 
ars purchased  by  themselves  or  put  in  their 
hands  by  others  for  that  purpose,  imposing 
a  tax  only  upon  the  latter  class.  To  enti- 
tle a  party  to  the  exemption  it  must  appear 
(1)  that  he  is  a  farmer  or  a  planter;  (2) 
that  he  grinds  the  cane  as  well  as  refines  the 
sugar  and  molasses;  (3)  that  he  refines  his 
own  sugar  and  molasses,  meaning  thereby 
the  product  of  his  own  plantation.  Whether 
he  may  also  refine  the  sugar  of  others  may 
be  open  to  question;  although  by  its  express 
terms  the  act  does  not  apply  to  planters  who 
granulate  syrup  for  other  planters  during 
the  rolling  season.  The  discrimination  is 
obviously  Intended  as  an  encouragement  to 
agriculture,  and  does  not  deny  to  persons 
and  corporations  engaged  in  a  general  refin- 
ing business  the  equal  protection  of  the  laws. 

The  judgment  of  the  Supreme  Court  of  the 
State  of  Louisiana  it  affirmed. 

Mr.  Justice  Harlan  concurred  in  the  re- 
sult 

Mr.  Justice  Wnlte  did  not  participate  in 
the  decision  of  this  case. 


(179  U.  8.  96)   

UNITED  STATES  and  the  Kiowa  and  Co- 
manche Indians,  Appts., 
v. 

THOMAS  C.  ANDREWS. 

Claims  for  Indian  depredations — claimant  as 
trespasser — finding  of  lower  court. 

A  finding  of  the  court  of  claims  that  the  prop- 


erty of  the  claimant  was  taken  and  carried 
away  by  Indians  while  be  was  traveling  tn 
an  Indian  reservation,  over  a  certain  trail, 
"the  same  being  an  established  trail,  en  route 
from  Texas  to  a  market  In  Kansas,"  Is  equiv- 
alent to  a  finding  that  the  trail  was  a  lawfully 
established  trail  permitted  by  the  laws  of  the 
United  States,  and  therefore  shows  that  he 
was  not  a  trespasser,  but  was  lawfully  on  the 
reservation  at  the  time  when  his  property 
was  taken. 

[No.  423.] 

Submitted  October  15,  1900.    Decided  Wo- 
vember  5,  1900. 

APPEAL  from  a  decision  of  the  Court  of 
Claims  in  favor  of  a  claimant  against 
the  United  States  and  Indians  for  Indian 
depredations.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Assistant  Attorney  General  Thompson 
for  appellants. 

Mr.  Silas  Hare  for  appellee. 

Mr.  Justice  Peokham  delivered  the  opin- 
ion of  the  court: 

The  claimant  Thomas  C.  Andrews,  filed 
his  claim  in  the  court  of  claims  against  the 
United  States  and  the  above-named  Indiana 
to  recover  the  value  of  certain  cattle  de- 
stroyed by  the  latter  in  June,  1877,  in  the 
Indian  territory.   The  claim  was  filed  pur- 
suant to  the  provisions  of  the  act  of  Con- 
gress of  March  3,  1891,  entitled,  "An  Act  to 
Provide  for  the  Adjudication  and  Payment,, 
of  Claims  Arising  from  Indian  Depreda-* 
tions."  *  26  Stat  at  L.  851,  chap.  538.  The* 
property  was  alleged  to  have  been  of  the  val- 
ue of  $9,225. 

The  only  defense  set  up  was  that  the  claim- 
ant at  the  date  of  the  alleged  depredation 
was  wrongfully  and  unlawfully  within  the 
Indian  country,  and  was  a  trespasser,  and 
therefore  could  not  recover. 

After  a  trial,  judgment  was  given  against' 
the  United  States  and  the  Indians  for  the 
sum  of  $8,300,  and  the  court  made  the  fol- 
lowing finding: 

"In  June,  1877,  while  the  claimant  with 
a  large  number  of  cattle,  was  traveling  over 
the  Chisom  trail,  the  same  being  an  estab- 
lished trail  en  route  from  Texas  to  a  market 
in  Kansas,  and  while  camped  on  the  Washita 
river,  on  the  Kiowa  and  Comanche  Indian 
reservation,  in  the  Indian  territory,  Indians 
belonging  to  the  Kiowa  and  Comanche  tribe 
of  Indians  took  and  drove  away  property  of 
the  kind  and  character  described  in  the  pe- 
tition, the  property  of  the  claimant,  which 
was  then  and  there  reasonably  worth  the  sum 
of  $8,300. 

"Said  property  was  taken  as  aforesaid, 
without  just  cause  or  provocation  on  the 
part  of  the  owner  or  the  agent  in  charge,  and 
has  never  been  returned  or  paid  for." 

The  government  contends  that  the  claim- 
ant was  a  trespasser  by  reason  of  the  provi- 
sions of  the  treaty  between  the  United 
States  and  these  Indians,  proclaimed  August 
25,  1868  ( 15  Stat  at  L.  581 ) ,  and  because  by 
8  17  of  the  act  of  1834  (  4  Stat  at  L.  729, 
chap.  161),  it  is  provided  that  the  liability 
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of  the  government  for  property  token  by  In- 
dians,  in  the  Indian  territory,  ah  all  arise 
only  when  the  owner  of  the  property  taken 
was  latofully  within  such  territory. 

The  2d  article  of  the  treaty,  after  describ- 
ing certain  lands  in  the  Indian  territory 
thereby  set  apart  for  the  absolute  and  undis- 
turbed use  and  occupation  of  the  tribes 
named,  provides  as  follows: 

"And  the  United  States  now  solemnly 
agrees  that  no  persons  except  those  herein 
authorized  so  to  do,  and  except  such  officers, 
agents,  and  employees  of  the  government  as 
may  be  authorized  to  enter  upon  Indian  res- 
Serrations  in  discharge  of  duties  enjoined  by 
*  law,  shall  ever  be  permitted  to  pass  over*  set- 
tle upon,  or  reside  in  the  territory  described 
in  this  article,  or  in  such  territory  as  may 
be  added  to  this  reservation,  for  the  use  of 
said  Indians." 

By  the  11th  artiele  it  is,  among  other 
things,  provided  that— 

"In  consideration  of  the  advantages  and 
benefits  conferred  by  this  treaty  and  the 
many  pledges  of  friendship  by  the  United 
States,  the  tribes  who  are  parties  to  this 
agreement  .  .  .  further  expressly  agree — 

"3d.  Hat  they  will  not  attack  any  persons 
at  home,  nor  traveling,  nor  molest  or  disturb 
any  wagon  trains,  coaches,  mules,  or  cattle 
belonging  to  the  people  of  the  United  States, 
or  to  persons  friendly  therewith. 

"6th.  They  withdraw  all  pretense  of  oppo- 
sition to  the  construction  of  the  railroad  now 
being  built  along  the  Platte  river  and  west- 
ward to  the  Pacific  ocean ;  and  they  will  not, 
in  future,  object  to  the  construction  of  rail- 
roads, wagon  roads,  mail  stations,  or  other 
works  of  utility  or  necessity  which  may  be 
ordered  or  permitted  by  the  laws  of  the  Unit- 
ed States.  But  should  such  roads  or  other 
works  be  constructed  on  the  lands  of  their 
reservation,  the  government  will  pay  the 
tribes  whatever  amount  of  damage  may  be 
assessed  by  three  disinterested  commission- 
ers, to  be  appointed  by  the  President  for  that 
purpose;  one  of  said  commissioners  to  be  a 
chief  or  headman  of  the  tribes." 

The  question  now  before  us  is  whether  up 
on  the  facta  found  by  the  court  of  claims  the 
claimant  was  lawfully  within  the  territory 
at  the  time  the  Indians  destroyed  or  took 
away  his  property. 

While  the  government,  by  the  2d  artiele  of 
the  treaty  of  1868,  agreed  that  no  one  should 
be  permitted  to  pass  over,  settle  upon,  or  re- 
side in  the  territory  described  in  that  arti- 
cle, yet  in  the  subsequent  artiele  (11)  excep- 


tions were  made.   By  the  3d  and  8th  subdi- 
visions of  that  article  the  Indian  tribes 
agreed  not  to  attack  persons  or  cattle,  and 
not  to  oppose  the  construction  of  roads  or 
other  works  of  utility  or  necessity  which0 
might  be  permitted  by  the  laws  of  the  United* 
States.   When*they  took  the  property  of  the* 
claimant,  consisting  of  cattle,  they  violated 
their  agreement. 

The  finding  of  the  court  below,  that  the 
property  of  the  claimant  was  taken  and  car- 
ried away  while  he  was  traveling  in  the  In- 
dian reservation,  over  the  Chisom  trail,  the 
same  being  an  established  trail  en  route 
from  Texas  to  a  market  in  Kansas,  is  equiv- 
alent to  a  finding  that  the  trail  was  a  law- 
fully established  trail  permitted  by  the  laws 
of  the  United  States. 

We  understand  that  by  the  use  in  the  find- 
ing of  the  word  "trail,"  in  connection  with 
the  balance  of  the  finding,  is  meant  a  way, 
road,  or  path  suitable  for  the  purpose  of 
driving  cattle  over  or  along  on  their  way  to 
a  market.  In  the  territory  named,  a  trail 
along  which  to  drive  cattle  from  Texas  to 
Kansas  would  certainly  be  a  work  of  utility 
or  necessity  within  the  meaning  of  article 
11,  subdivision  6,  of  the  treaty.  It  would  be 
a  road  which  the  government  would  natural- 
ly seek  to  provide  and  obtain  permission  to 
lay  out  or  to  keep  in  use  for  the  convenience 
of  its  citizens  who  would  have  occasion  to 
use  it  for  the  purpose  indicated  in  the  find- 
ing. In  order  to  reverse  this  judgment  we 
would  have  to  presume  that  the  court,  in  us- 
ing the  words  "established  trail,"  meant  a 
trail  that  was  not  legally  or  properly  estab- 
lished; this  we  cannot  do,  nor  can  we  pre- 
sume that  the  trail  was  established  by  a  user 
which  did  not  amount  to  a  legal  user,  and  so 
did  not  establish  a  legal  trail.  Being  prop- 
erly established,  it  was  properly  used  by  the 
claimant  for  the  purpose  stated. 

While  the  finding  might  have  been  more 
definite  and  therefore  more  satisfactory,  yet 
within  the  well-known  rules  governing  the 
construction  of  findings  of  facts  by  trial 
courts,  we  cannot  so  construe  it  as  to  render 
the  result  arrived  at  by  the  court  below  er- 
roneous, when  another  construction  much 
more  reasonable  and  natural  may  be  given  it, 
and  the  judgment  thus  rendered  valid.  An 
established  trail,  in  this  case,  means  a  legal- 
ly established  trail,  and  we  must  presume 
the  court  below  so  intended.  The  claimant 
was,  therefore,  lawfully  within  the  territory, 
and  was  not  a  trespasser  at  the  time  his 
property  was  taken. 

Judgment  affirmed. 
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(179  U.  8.  1J«) 

IN  THE  MATTER  OF  JOSE  JUAN  VTDAL, 
Jose  Goal  y  Silven,  Julian  Villodas  Qui- 
bod,  Julio  S.  Bruno,  Juan  Francisoo  Riv- 
«,  Manuel  L.  Aguiar,  Augustin  Cali- 
mano,  Fabrieiano  Cuevas,  Modesto  Bird  y 
Leon,  Manuel  Lopez  Collazo,  Tomaa  Vaa- 
traes  Rivera,  Luis  E.  Caatagnet  Cintron, 
Sergio  de  la  Mat*  Dalmau,  Domingo  Pales 
Anes,  and  Joaquin  Fernandez  Colon,  Pe- 

Certiorari — to  review  proceedings  of  military 
tribunal. 

The  proceeding*  of  military  tribunals  cannot 
bo  reviewed  by  the  Supreme  Court  of  the 
United  States  by  certiorari,  under  D.  S.  Eer. 
Stat  |  716,  girlng  that  court  power  to  Issue 
all  writs  not  specifically  provided  for  by  the 
statute,  which  may  be  necessary  for  the  exer- 
cise of  Its  Jurisdiction  and  agreeable  to  the 
usage  and  principles  of  law ;  and  the  question 
of  the  Issue  of  the  writ  In  the  exercise  of  In- 
herent general  power  cannot  arise  in  respect 
of  such  tribunals,  since  they  are  not  courts 
with  Jurisdiction  In  law  or  equity,  within  the 
meaning  of  those  terms  as  used  In  V.  8. 
Const  art  8. 

[No.  — ,  Original.] 

Submitted  April  S3,  1900.   Derided  Novem- 
ber It,  1900. 

APPLICATION  for  leave  to  file  petition 
for  Writ  of  Certiorari  to  the  Judges  of 
the  Provisional  Court  of  the  Department  of 
Porto  Rico.  Denied. 

The  facts  are  stated  in  the  opinion. 
Jfeaers.Frederlo  D.  MoKenney,  Wayne 
MaoVeagh,  and  Francis  H.  Dexter  in 
support  of  application. 
Solicitor  General  Richards  in  opposition. 

Mr.  Chief  Justice  Fuller  delivered  the) 
opinion  of  the  court: 

This  was  an  application  for  leave  to  file  a 
petition  for  certiorari  to  review  the  proceed- 
ings of  a  tribunal  established  by  a  General 
Order,  numbered  88,  of  Brigadier-General 
Davis,  of  the  United  States  Army,  then  com- 
manding the  Department  of  Porto  Rico  and 
i*  the  supreme  military  authority  in  that  is- 
2  land,  in  the  nature  of  a  quo  warranto  to  oust 
•  Vidal  and  others  from*the  municipal  offices 
of  the  town  of  Guayama.  The  application 
was  submitted  April  23,  1900,  and,  as  usual, 
time  was  given  for  a  brief  in  opposition, 
which  was  presented  April  30. 

Section  716  of  the  Revised  Statutes, 
brought  forward  from  §  14  of  the  judiciary 
act  of  1789,  provides:  "The  Supreme  Court 
and  the  circuit  and  district  courts  shall  have 
power  to  issue  writs  of  scire  facias.  They 
shall  also  have  power  to  issue  all  writs  not 
specifically  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions  and  agreeable  to  the 
usages  and  principles  of  law." 

This  court  is  not  thereby  empowered  to  re- 
view the  proceedings  of  military  tribunals  by 
certiorari.  Nor  are  such  tribunals  courts 
with  jurisdiction  in  law  or  equity,  within  the 


meaning  of  those  terms  as  used  in  the  3d  ar- 
ticle el  the  Constitution,  and  the  question  of 
the  issue  of  the  writ  of  certiorari  in  the  exer- 
cise of  inherent  general  power  cannot  arise 
in  respect  of  them. 

By  act  of  Congress  of  April  12,  1900  (31 
Stat  at  L.  77  chap.  191),  taking  effect  by  its 
terms  on  the  1st  of  May,  the  tribunal  in  ques- 
tion was,  as  the  act  states,  discontinued,  and 
a  United  States  district  court  established  as 
its  successor,  authorized  to  take  possession 
of  its  records  and  to  take  jurisdiction  of  all 
eases  and  proceedings  pending  therein. 

The  result  is,  from  either  point  of  view, 
that  this  application  cannot  be  entertained. 

Leave  dented. 

~~"~"*       (179  U.  8.  1*1) 
GILMORE  G.  SCRANTON,  Plff.  in  flrr, 
o. 

EBEN  S.  WHEELER. 


Ejectment — at  remedy  of  riparian 
state  practice — action  against  United 
State*  officer — as  suit  against  United 
States — cutting  off  riparian  owner  from 
access  to  navigable  waters— pier  for  im- 
provement of  navigation — right  to  com- 
pensation. 

1.  The  remedy  of  ejectment  In  favor  of  a  ri- 
parian owner  to  prevent  Interference  with 
his  rights  In  his  submerged  water  front, 
when  recognised  by  tbe  state  court,  will  be 
sustained  as  s  proper  one  by  tbe  Supreme 
Court  of  tbe  United  States  on  writ  of  error 
to  the  state  court 

2.  A  suit  by  a  riparian  owner  to  prevent  In- 
terference with  his  rlgbts  In  a  submerged 
water  front  by  an  officer  of  the  United  States 
In  possession  of  a  pier  built  by  the  govern- 
ment Is  not  to  be  deemed  a  suit  against  the 
United  States  of  which  a  state  court  cannot 
take  jurisdiction  wltbout  tbe  consent  of  tbe 
United  States,  although  In  determining  tbe 
question  the  court  may  have  to  consider 
whether  tbe  defendant  could  constitutionally 
acquire  from  the  United  State*  authority  to 
obstruct  the  plaintiff's  access  to  navigable  wa- 
ter in  front  of  his  land  wltbout  making  or 
securing  compensation  to  him. 

8.  A  pier  erected  by  tbe  United  States  on 
land  submerged  under  navigable  wster,  the 
title  to  which  Is  owned  by  tbe  riparian  pro- 
prietor, when  this  Is  done  merely  for  the 
Improvement  of  navigation,  though  It  perma- 
nently destroys  his  access  to  the  navigable 
waters,  does  not  entitle  him  to  any  compen- 
sation under  U.  S.  Const  6th  Amend.,  pro- 
hibiting property  to  be  taken  for  public  use 
without  just  compensation,  since  the  title 
to  tbe  land,  whether  owned  by  the  riparian 
owner  or  by  the  state,  was  acquired  subject 
to  the  rights  which  the  public  have  la  the 
navigation  of  such  waters. 

[No.  •.] 

Argued  October  19,  1899.   Decided  Novem- 
ber It,  1900. 
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N  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  decision 
against  the  claim  of  a  riparian  owner  to 
compensation  for  the  destruction  of  his  right 
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of  access  to  navigable  water*  by  a  pier  built 
by  the  government  Affirmed. 

See  same  caee  below,  118  Mich.  868,  71  N. 
W.  1091. 

Statement  by  Mr.  Justice  Harlan  i 

This  writ  of  error  bring*  up  for  review  a 
final  judgment  of  the  supreme  court  of  Mich- 
igan holding  that  the  United  States  is  not  re- 
quired to  compensate  an  owner  of  land  front- 
ing on  a  public  navigable  river  when  his 
right  of  access  from  the  shore  to  the  navi- 
gable part  of  such  river  is  permanently  ob- 
structed by  a  pier  erected  in  the  river  under 
the  authority  of  Congress  for  the  purpose 
only  of  improving  navigation. 

Omitting  any  reference  to  immaterial  mat- 
a  ters,  the  case  as  made  by  the  pleadings  and 

evidence  is  as  follows : 
•  *  By  an  act  of  Congress  approved  September 
28th,  1850,  chap.  71,  providing  for  the  exam- 
ination and  settlement  of  claims  for  land  at 
the  Sault  Ste.  Marie  in  Michigan,  the  local 
register  and  receiver  of  the  land  office  were 
authorized  to  report  upon  claims  to  lots  at 
that  place  under  instructions  to  be  given  by 
the  Commissioner  of  the  General  Land  Office. 
0  Stat,  at  L.  469. 

In  conformity  with  proceedings  under  that 
act  the  heirs  of  Franklin  Newcomb  and  Sam- 
uel Feck  were  confirmed  in  their  claim  joint- 
ly to  premises  known  as  Private  Land  Claim 
No.  8,  and  a  patent  was  issued  to  them  by 
the  United  States  on  the  6th  day  of  October, 
1874.  The  premises  were  at  the  west  or  up- 
per end  of  the  St.  Mary's  Falls  ship  canal, 
and  one  of  the  boundaries,  as  shown  by  the 
field  notes,  was  "along  the  right  bank  of  the 
Ste.  Marie  river."  By  mesne  conveyances 
from  the  heirs  of  Franklin  Newcomb  the 
plaintiff,  Scranton,  became  the  owner  of  an 
undivided  half  of  the  land  in  question. 

By  an  act  approved  August  26th,  1852, 
chap.  92,  Congress  granted  to  the  state  of 
Michigan  the  right  to  locate  a  canal  through 
the  public  lands  in  that  state  known  as  the 
military  reservation,  at  the  falls  of  St. 
Mary's  river,  and  400  feet  of  land  in  width 
extending  along  the  line  of  the  canal  was 
granted  for  the  construction  and  convenience 
of  the  canal  and  the  appurtenances  thereto, 
the  use  being  vested  in  the  state  for  such  pur- 
poses and  no  other.  The  act  provided  that 
the  canal  should  be  located  on  the  line  of  the 
survey,  made  for  that  purpose,  or  on  such 
other  route  between  the  waters  above  and  be- 
low the  falls  as  might  be  selected  with  the 
approval  of  the  Secretary  of  War.  In  aid 
of  the  construction  and  completion  of  the 
canal  Congress  also  granted  to  the  state  750,- 
000  acres  of  public  lands,  and  it  was  pro- 
vided that  the  canal  should  be,  and  remain, 
a  public  highway  for  the  use  of  the  United 
States,  free  from  toll  or  other  charge  upon 
the  vessel*  of  the  government  engaged  in  the 
public  service,  or  upon  vessels  employed  in 
the  transportation  of  property  or  troops  of 
the  United  States.    10  Stat  at  L.  85. 

The  construction  of  the  canal  was  begun 
by  Michigan  in  1853  and  completed  in  1855. 
It  was  owned  and  operated  by  the  state 
until  the  year  1881,  when  it  was  transferred 
21  8.  C— 4. 


to  the  United'States  in  conformity  with  the- 
river  and  harbor  act  of  June  14th,  1880, 
chap.  211,  by  which  $250,000  was  appropri- 
ated for  improving  and  operating  the  river 
and  the  canal,  and  by  which  also  the  Secre- 
tary of  War  was  authorized  to  accept  on  be- 
half of  the  United  States  from  the  state  of 
Michigan  the  St  Mary's  canal  and  the  publio 
works  thereon, — the  transfer  to  be  so  made 
as  to  leave  the  United  States  free  from  all 
debt*,  claims,  or  liability  of  any  character 
whatsoever,  and  the  canal  after  the  transfer 
to  be  free  for  public  use.  By  the  same  act 
the  Secretary  of  War  was  authorized,  such 
transfer  being  made,  to  draw  from  time  to 
time  his  warrant  on  the  Treasury  to  pay  the 
actual  expenses  of  operating  and  keeping  the 
canal  in  repair.   21  Stat  at  L.  180,  189. 

Prior  to  the  transfer  Congress  had  made 
large  appropriations  for  the  repair,  preser- 
vation, improvement,  and  completion  of  the 
canal.  16  Stat  at  L.  224,  chap.  240;  10 
Stat  at  L.  402,  chap.  34;  18  Stat  at  L.  238, 
chap.  457;  18  Stat,  at  L.  456,  chap.  134;  19 
Stat  at  L.  136,  chap.  267  ;  20  Stat  at  L.  156, 
chap.  264  ;  20  Stat  at  L.  369,  chap.  181; 
21  Stat  at  L.  189,  chap.  211. 

As  originally  constructed,  a  pier  extended 
from  the  west  end  of  the  canal  into  the  wa- 
ter, curving  to  the  north.  This  pier  was  op- 
posite to  a  part  of  Private  Land  Claim  No.  3, 
out  left  at  that  time  a  riparian  frontage  for 
those  premises  of  from  300  to  400  feet 

In  1877  the  United  States  commenced  and 
in  1881  completed  the  construction  in  the 
water  of  what  is  known  as  the  new  south 
pier,  which  extended  across  the  entire  front 
of  Private  Land  Claim  No.  3,  and  was  within 
the  riparian  ownership  of  the  plaintiff  as 
projected  from  the  land  towards  the  middle 
thread  of  the  stream.  The  effect  of  the  con- 
struction of  this  new  pier  was  to  exclude  the 
plaintiff  altogether  from  access  from  his  land 
within  the  lateral  lines  of  his  riparian  own- 
ership, projected  as  aforesaid,  to  the  nav- 
igable water  or  to  the  channel  of  the  river 
that  was  navigable.  On  both  sides  of  the 
space  included  within  such  projected  lines 
of  the  plaintiff's  riparian  ownership,  and  be- 
tween the  new  pier  and  the  bank  of  the  river, 
the  water  wss  only  5  feet  in  depth ;  so  that 
by  reason  of  the  construction  and  mainte- 
nance of  the  pier  the  plaintiff  was  prevented 
from  reaching  navigable  water  of  greater 
depth  than  6  feet  * 

The  plaintiff  desired  to  land  freight  on  the  JJ 
new  south  pier 'and  thus  convey  it  to  the  lot* 
in  question.  But  he  was  prevented  from  do- 
ing so  by  the  defendant  Wheeler,  superin- 
tendent of  the  property,  who  was  in  posses- 
sion of  and  exercised  exclusive  control  over 
the  canal  and  the  pier  as  an  officer  or  agent 
of  the  United  States,  and  not  otherwise. 

No  part  of  the  pier  in  question  in  front  of 
Private  Land  Claim  No.  3  rests  upon  the  fast 
land  within  that  claim,  but  entirely  upon 
submerged  lands  in  front  of  or  opposite  to 
the  fast  land.  The  water  between  the  pier 
and  dry  land  is  very  shoal. 

St  Mary's  river  forms  a  part  of  the  bound- 
ary line  between  the  United  States  and  Can- 
ada, and,  where  navigable,  forms,  with  tha 
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Great  Lakes,  a  highway  for  interstate  and  in- 
ternational commerce.  Near  the  point  in 
question  the  river  was  not  originally  navi- 
gable, owing  to  the  falls,  and  the  canal  was 
built  around  the  falls  to  connect  its  naviga- 
ble parts  above  and  below,  and  was  used  in 
connection  therewith  for  the  purposes  of 
such  commerce. 

The  present  action  was  brought  by  Scran- 
ton  against  Wheeler  in  the  circuit  court  of 
Chippewa  county,  Michigan,  the  declara- 
tion alleging  that  the  plaintiff  was  the  own- 
er in  fee,  but  was  illegally  deprived  by  the 
defendant  of  the  possession  of  his  interest 
in  "Private  Land  Claim  No.  3,  Whelpley's 
survey,  in  the  village  of  Sault  Ste.  Marie, 
Michigan,  including  therein  that  portion  of 
the  land  beneath  the  water  of  St.  Mary's 
river  from  the  river  bank  on  said  lot  to  the 
thread  of  the  stream  of  said  river,  which 
forms  a  part  of  said  lot,  and  all  riparian 
rights  belonging  and  attaching  thereto  and 
being  a  part  thereof;"  which  premises  the 
plaintiff  claimed  in  fee.  The  damages  al- 
leged were  $35,000. 

Upon  the  petition  of  Wheeler  the  action 
was  removed  for  trial  into  the  circuit  court 
of  the  United  States  on  the  ground  that  the 
government  of  the  United  States  was  the  real 
party  in  interest,  and  that  the  defense  de- 
pended upon  the  construction  of  the  laws  of 
the  United  States.  In  that  court  there  was 
a  judgment  in  his  favor.  The  case  was  then 
carried  to  the  circuit  court  of  appeals,  where 
the  judgment  was  affirmed,  an  elaborate  opin- 
io ion  being  delivered  by  Judge  Lurton.  16  U. 
J  S.  App.  152,  67  Fed.  Rep.  803,  6  C.  C.  A.  685. 
•  That  court  held  that  an  officer  of  th<*  United 
States  could  be  sued  in  ejectment  by  one 
elaiming  the  title  and  the  right  of  posses- 
sion; that  the  case  was  properly  removed  to 
the  circuit  court  for  trial;  that  the  circuit 
court  of  appeals  had  jurisdiction  under  the 
act  of  March  3d,  1891,  chap.  517  (26  Stat 
at  L.  826),  to  review  the  judgment  of  the 
circuit  court;  and  that,  as  "an  incident  to 
the  ownership  of  land  on  the  margins  of  nav- 
igable streams,  the  law  of  Michigan  attaches 
the  legal  title  to  the  submerged  land  under 
the  stream  comprehended  within  parallel 
lines  extending  perpendicular  to  tie  general 
trend  of  the  shore  along  his  [the  owner's] 
land  to  the  center  of  the  stream."  After  ob- 
serving that,  although  the  plaintiff  under  the 
law  of  Michigan  was  seised  of  the  legal  title 
to  the  soil  under  the  water,  yet,  in  the  very 
nature  of  the  property,  such  seizure  was  of 
the  bare  technical  title,  the  court  proceeded : 
"It  must,  from  these  constitutional  princi- 
ples, follow  that  the  state  of  Michigan  held 
the  soil  beneath  her  navigable  rivers  under  a 
bigh  public  trust,  to  preserve  them  forever 
free  as  public  highways,  subject  only  to  the 
power  of  Congress  to  regulate  commerce 
among  the  states.  The  legal  title,  which  un- 
der her  law  becomes  vested  in  such  proprie- 
tors, must  be  subject  to  the  same  public 
trust,  and  therefore  subordinate  to  the  right* 
of  navigation,  and  subordinate  to  the  power 
of  Congress  to  control  and  use  the  soil  under 
such  streams  whenever  the  necessities  of  nav- 
igation and  commerce  should  demand  it.  The 


right  of  Congress  to  regulate  commerce,  and, 
as  an  incident,  navigation,  remains  unaffected 
by  the  question  as  to  whether  the  title  to 
the  soil  submerged  is  in  the  state  or  is  in  the 
owner  of  the  shore.  A  distinction  must  be 
recognized  between  that  which  is  jut  priva- 
tum and  that  which  is  jut  publicum.  This 
private  right  is  subordinate  to  the  public 
right.  The  plaintiff  holds  the  naked  legal 
title,  and  with  it  he  takes  such  proprietary 
rights  as  are  consistent  with  the  public  right 
of  navigation  and  the  control  of  Congress 
over  that  right.  .  .  .  The  significance  of 
that  case  [Willton  v.  Blank  Bird  Greek 
Marsh  Co.  2  Pet  245,  7  L.  ed.  412],  as  it  af- 
fects this,  was  the  refusal  to  enjoin  the  erec- 
tion of  the  bridge  on  the  complaint  of  those 
owning  land  on  the  shores  above,  whose  ac- 
cess to  and  use  of  the  stream  was  thereby  in- 
jured. Their  property  had  not  been  taken. 
The  injury  to  them  was  consequential,  and  « 
they  were  held  to  be  without  remedy.  Here  J 
the»plaintiff  has  sustained  an  injury  which* 
is  wholly  a  consequence  of  the  erection  of  a 
structure  by  Congress  in  aid  of  the  general 
and  public  right  of  navigation.  If  Congress 
may  lawfully  use  the  soil  a*  a  support  for 
such  structures  without  acquiring  the  naked 
title  outstanding  in  the  plaintiff,  then,  for 
such  injuries  as  are  merely  consequential,  it 
is  a  case  of  damage  without  an  actionable  in- 
jury. A  distinction  exists  between  those 
cases  where,  under  authority  of  the  state,  a 
structure  has  been  placed  in  a  navigable 
stream,  such  as  a  bridge,  or  lock  and  dam,  as 
an  improvement  to  the  navigation  of  a 
stream  wholly  within  its  borders,  and  which 
is  sought  to  be  removed  under  the  authority 
of  subsequent  congressional  legislation,  and 
such  a  case  as  the  present.  In  the  cases  first 
mentioned,  the  improvement  being  by  au- 
thority of  law,  can  only  be  taken  for  publie 
uses  upon  just  compensation.  This  is  the 
doctrine  of  the  case  of  Monongahela  Nov.  Co. 
v.  United  States,  148  U.  S.  312,  37  L.  ed.  463, 
13  Sup.  Ct  Rep.  622.  In  that  case  it  was 
held  that  not  only  must  the  actual  property 
of  the  owner  in  the  structure,  be  paid  for,  but 
his  franchise  also.  The  plaintiff  in  the  case 
before  us  had  made  no  improvements  for 
either  public  or  private  uses.  No  property 
of  his  had  been  invaded,  none  had  been  taken. 
The  title  in  him  was  subject  to  the  publie 
uses.  He  held  the  soil  under  the  river  sub- 
servient to  the  purposes  of  navigation.  The 
right  to  regulate  commerce  involved  the 
right  to  regulate  navigation,  and  this,  in 
turn,  involved  the  necessary  use  of  the  sub- 
merged land,  in  so  far  as  such  use  waa  es- 
sential to  the  maintenance  of  the  publie  high- 
way. .  .  .  The  conclusion  we  hava 
reached  is  that  there  is  no  error  in  the  judg- 
ment of  the  circuit  court  The  plaintiff  has 
no  such  ownership  of  the  locus  in  quo  as 
makes  its  use  for  the  purposes  to  which  it 
has  been  devoted  a  taking  of  private  prop- 
erty within  the  meaning  of  the  Constitu- 
tion.". 

Upon  writ  of  error  to  this  court  the  judg- 
ment of  the  circuit  court  of  appeals  was  re- 
versed, upon  the  joint  motion  of  the  parties, 
with  directions  to  remand  the  case  to  the 
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state  court  for  trial.  The  parties  wnenrred 
in  the  opinion  that  the  case  m  not  remov- 
able from  the  state  court, — Tennessee  v. 
Union  ct  Planter*  Bank,  152  U.  8.  464,  88  L. 
ed.  611,  14  Sup.  Ct  Rep.  654,  and  OhappeU 
Watervmrth,  155  U.  S.  102,  39  L.  ed.  85, 
^  16  Sup.  Ct.  Rep.  34,  being  cited  by  them  in 

*  support  of  that  view. 

?  *  At  the  trial  in  the  state  court  the  plaintiff 
asked  the  court  to  charge  the  jury: — 

That  under  the  law  of  Michigan  applicable 
to  the  facts  in  this  case,  the  plaintiff  was  the 
owner  of  the  submerged  land  in  front  of  his 
upland,  bounded  by  lines  extending  from  the 
lateral  lines  of  the  upland  to  the  center  file 
of  the  stream,  and  running  at  right  angles 
with  the  course  of  the  stream  in  front  of  the 
upland,  and  therefore  that  the  land  and  prop- 
erly described  in  the  declaration  belonged  to 
and  was  owned  by  the  plaintiff  in  fee  simple, 
and  so  belonged  to  him  when  the  action  was 
brought; 

That  the  pier  or  structure  in  question  was 
constructed  and  was  maintained  by  the  de- 
fendant across  plaintiff's  land  without  his 
consent  and  against  his  rights  in  the  prem- 
ises; 

That  neither  the  defendant  nor  the  United 
States  had  any  lawful  right  to  construct  the 
pier  on  and  across  the  premises  in  question, 
thus  taking  possession  of  the  premises  ad- 
versely to  the  plaintiff,  and  excluding  him 
from  enjoyment  thereof,  and  from  all  access 
from  his  land  and  premises  to  the  navigable 
water  of  the  river  in  front  thereof,  and  from 
the  navigable  water  of  the  river  to  bis  land ; 

That  neither  the  government  of  the  United 
States  nor  the  defendant  had  any  lawful 
right  to  so  construct  the  pier,  or  to  maintain 
the  same  as  was  being  done  at  the  time  suit 
was  brought,  and  as  they  were  now  doing, 
without  their  first  having  acquired  the  right 
to  so  construct  and  maintain  the  same  from 
the  owner  of  the  fee,  or  without  obtaining  the 
right  therefor  by  proceedings  under  the  pow- 
er of  eminent  domain  on  payment  of  due  com- 
pensation to  the  owner  of  the  land  therefor; 
and, 

That  under  article  5  of  the  Amendments 
to  the  Constitution  of  the  United  States  the 
property  in  question  could  not  lawfully  be 
taken  for  the  public  use  to  which  it  was  ap- 
propriated, without  just  compensation  hav- 
ing been  made  therefor  to  the  owner,  or  with- 
out due  process  of  law. 

The  plaintiff  also  requested  this  instruc- 
tion:    The  construction  of  this  pier  was  in 
violation,  and  the  maintaining  of  the  same 
oo  was  in  violation,  of  said  article  5  of  the 
3  Amendments  to  the  Constitution  of  the 

*  United  States  in  this,  that  it  appears 'from 
the  testimony  in  the  ease  that  the  same  was 
appropriated  without  due  process  of  law,  and 
the  same  was  taken  and  devoted  to  a  public 
use  without  the  consent  of  the  owner  there- 
of, and  without  just  compensation  therefor, 
and  that  the  taking  possession  of  the  land  of 
the  plaintiff,  as  appears  by  the  record,  was 
in  violation  of  said  article  6;  and  that  the 
taking  possession  of  the  land  of  the  plaintiff 
and  the  construction  of  the  pier  thereon,  in 
the  manner  shown  in  this  case,  the  effect  of 


which  waa  to  deprive  him  of  all  egress  from 
his  said  land  to  the  navigable  water,  the  nat- 
ural navigable  water  of  the  stream,  and  to 
prevent  him  using  his  said  property  by  pass- 
ing over  or  across  said  pier,  as  shown  in  the 
testimony  of  the  case,  was  in  violation  of 
said  article  6  of  Amendments  to  the  Consti- 
tution of  the  United  States,  and  as  depriv- 
ing the  owner  thereof  of  his  property  with- 
ou  due  process  of  law,  and  without  just  com- 
pensation, and  without  his  consent." 

These  instructions  were  severally  refused, 
and  to  that  action  of  the  court  the  plaintiff 
excepted. 

In  charging  the  jury  the  court  stated  that 
the  United  States  district  attorney  had  sug- 
gested in  writing  that  the  property  in  con- 
troversy, the  title  and  possession  of  which 
were  the  subjects  of  this  litigation,  was,  and 
for  many  years  had  been,  in  the  possession 
of  the  United  States  through  its  officers  and 
agents;  that  it  was  held  for  public  uses  in 
connection  with  the  commerce  and  naviga- 
tion of  the  Great  Lakes;  that  the  nominal 
defendant  bad  no  personal  interest  in  the 
matter;  that  his  physical  possession  of  the 
premises  was  in  his  official  capacity,  and  in 
law  the  possession  of  the  United  States ;'  that 
the  United  States  had  always  held  title  to 
the  said  land,  and  now  holds  possession  un- 
der its  claim  of  title;  that  this  action  was  in 
effect  an  action  against  the  United  States 
government,  which  in  its  sovereign  capacity 
could  not  be  sued;  and  for  these  reasons  the 
district  attorney  asked  that  all  proceedings 
be  stayed  and  the  suit  dismissed. 

A  verdict  for  the  defendant  was  directed 
on  the  ground  that,  in  legal  effect,  the  action 
was  against  the  United  States,  and  that  a 
judgment  for  the  plaintiff  would  be  ones 
against  the  government  and  its  property.  3 
*  In  the  supreme  court  of  the  state  the  fail-  * 
ure  of  the  trial  court  to  charge  the  jury  as 
requested  by  the  plaintiff,  and  the  direction 
to  the  jury  to  return  a  verdict  for  the  defend- 
ant, were  assigned  for  error.  That  court, 
all  the  justices  concurring,  held  that  the  ac- 
tion was  not  against  the  United  States,  but 
affirmed  the  judgment  upon  other  grounds.  It 
said:  "When  one  in  the  actual  possession  of 
property  defends  his  right  of  possession  up- 
on the  ground  that  the  government,  state  or 
national,  has  placed  him  in  possession,  he 
must  show  that  the  right  of  the  government 
is  paramount  to  the  right  of  the  plaintiff,  or 
judgment  will  go  against  him.  This  point 
has  been  settled  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  rendered 
May  10,  1897.  Tindal  v.  Wesley,  167  U.  S. 
204,  42  L.  ed.  137,  17  Sup.  Ct.  Sep.  770.  In 
that  case  the  authorities  upon  this  point  are 
reviewed  at  length,  including  the  case  of 
Stanley  v.  Schicalby,  162  U.  S.  255,  40  L.  ed. 
960, 16  Sup.  Ct.  Rep.  754,  upon  which  defend- 
ant mainly  relies.  The  United  States  govern- 
ment took  possession  of  the  submerged  land 
of  the  plaintiff  for  the  purpose  of  erecting 
thereon  piers  in  aid  of  the  immense  naviga- 
tion upon  the  Great  Lakes  and  the  rivers 
connecting  them.  That  the  improvements 
made  were  necessary  to  aid  and  protect  this 
navigation  is  established  beyond  dispute. 
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Had  the  government  the  right  to  make  these 
improvements  upon  the  submerged  land 
without  compensation  to  the  adjoining  own- 
er T  It  is  conceded  that  under  the  law  of 
Michigan  the  title  to  submerged  lands  is  in 
the  adjoining  owner  to  the  thread  of  the 
stream.  It  is  insisted  in  behalf  of  the  plain- 
tiff that  the  government  possesses  no  right  to 
so  use  his  land,  although  submerged,  and  al- 
though necessary  to  so  use  it  in  aid  of  navi- 
gation, as  to  cut  off  his  access  to  the  open 
water.  It  is  contended,  on  the  other  hand, 
that  this  title  to  submerged  lands  along  nav- 
igable waters,  and  the  right  of  access  thereto, 
are  subject  to  the  paramount  right  of  the 
United  States  to  use  this  land  in  such  man- 
ner as  it  shall  determine  to  be  necessary  in 
aid  of  navigation.  The  court  of  appeals  was 
unanimous  in  its  opinion  against  the  plain- 
tiffs claim.  In  a  very  able  opinion  delivered 
by  Judge  Lurton  the  facts  are  clearly  stated, 
the  authorities  cited,  and  we  think  the  con- 
clusion there  reached  is  the  correct  one.  We 


H  therefore  deem  it  unnecessary  for  us  to  enter 
•  into  a  long*diBCUssion  of  the  law  and  the  au- 
thorities. The  Hawkins  Point  Lighthouse 
Case,  39  Fed.  Rep.  77,  appears  to  be  exactly 
in  point,  and  to  rule  the  present  case.  We 
think  the  conclusion  reached  by  the  court  be- 
low was  a  correct  one,  although  it  gave  a 
wrong  reason."  113  Mich.  665,  71  N.  W. 
1091. 

The  Hawkins  Point  Lighthouse  Case,  re- 
ferred to  in  the  opinion  of  the  state  court, 
was  ejectment  brought  in  a  circuit  court  of 
the  United  States  against  a  government 
keeper  of  a  lighthouse  to  recover  possession 
of  such  house,  erected  in  the  Patapsco  river, 
a  public  navigable  water  of  the  United  States, 
by  the  lighthouse  board  in  pursuance  of  acts 
of  Congress.  There  was  no  condemnation 
for  public  use  of  the  lands  upon  which  the 
lighthouse  rested,  nor  was  any  compensation 
made  to  anyone  for  the  site.  The  plaintiff 
was  the  owner  of  the  upland,  but  had  not,  in 
the  exercise  of  his  riparian  right,  improved 
out  into  the  water  in  front  of  his  land.  The 
court,  speaking  by  Judge  Morris,  held  that 
the  plaintiff  was  not  entitled  to  recover,  say- 
ing: "While  the  submerged  land  remains  a 
part  of  the  bed  of  the  river  it  is  not  private 
property  in  the  sense  of  the  6th  Amendment 
to  the  Federal  Constitution.  As  was  declared 
in  OUman  v.  Philadelphia,  3  Wall.  726,  18 
L.  ed.  99,  the  navigable  waters  'are  the  pub- 
lie  property  of  the  nation,  and  subject  to  all 
the  requisite  legislation  by  Congress.'  In 
the  hands  of  the  state  or  of  the  state's  gran- 
tee the  bed  of  a  navigable  river  remains  sub- 
ject to  an  easement  of  navigation,  which  the 
general  government  can  lawfully  enforce,  im- 
prove, and  protect.  It  is  by  no  means  true 
that  any  dealing  with  a  navigable  stream 
which  impairs  the  value  of  the  rights  of  ri- 
parian owners  gives  them  a  claim  for  com- 
pensation. The  contrary  doctrine,  that,  in 
order  to  develop  the  greatest  public  utility 
of  a  waterway,  private  convenience  must 
often  suffer  without  compensation,  has  been 
sanctioned  by  repeated  decisions  of  the  Su- 
preme Court.  The  following  are  cases  all  in- 
volving that  proposition:    The  Black  Bird 


Creek  Case,  2  Pet.  24S,  7  L.  ed.  412;  Oilman 
v.  Philadelphia,  3  Wall.  713,  18  L.  ed.  96; 
Pound  v.  Turok,  95  U.  S.  469,  24  L.  ed.  526; 
Wisconsin  v.  DuUith,  96  U.  S.  379,  24  L.  ed, 
668 ;  South  Carolina  v.  Georgia,  93  U.  S.  4, 
23  L.  ed.  782.  If  it  were  made  apparent  to 
Congress  that  any  extension  of  the  plaintiff's  h 
present  shore  line  into  the  river  tended  to  S 
impair  the  navigability  of  'the  stream  or  its  • 
use  as  a  highway  of  commerce,  Congress 
could  authorize  the  agents  of  the  United 
States  to  establish  the  present  shore  as  the 
line  beyond  which  no  structures  of  any  kind 
could  be  extended,  and  the  plaintiff  would 
have  no  claim  for  compensation.  If  the 
plaintiff  could  thus  lawfully  be  prevented 
from  appropriating  to  his  private  use  any 
part  of  the  submerged  land  lying  in  front  of 
his  shore  line,  and  the  whole  of  it  be  kept 
subservient  to  the  easement  of  navigation, 
how  can  it  be  successfully  claimed  that  he 
must  be  paid  for  the  small  portion  covered 
by  the  lighthouse  200  feet  from  the  shore, 
which  has  been  taken  for  a  use  as  strictly 
necessary  to  safe  navigation  as  the  improved 
channel  itself!  The  court  of  appeals  of 
Maryland,  whenever  called  upon  to  declare 
the  nature  of  the  title  of  the  state  and  its 
grantees  in  the  land  at  the  bottom  of  naviga- 
ble streams,  has  uniformly  held  that  the  soil 
below  high-water  mark  was  as  much  a  part 
of  the  jus  publicum  as  the  stream  itself." 
39  Fed.  Rep.  77. 

The  plaintiff,  Scran  ton,  has  assigned  vari- 
ous grounds  of  error.  These  grounds  are 
substantially  those  embodied  in  his  requests 
for  instructions  in  the  trial  court,  and  which 
were  insisted  upon  in  the  supreme  court  of 
the  state. 

Messrs.  John  C.  Donnelly  and  H.  P. 

Davoek  for  plaintiff  in  error. 

Mr.  Robert  A.  Howard  and  Solicitor 
General  Richards  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court.  After  stating  the  facts  as 
above  reported,  he  proceeded: 

1.  The  government  insists  that  ejectment 
is  not  the  proper  remedy  for  a  riparian  own- 
er to  secure  the  removal  of  a  structure  that 
interferes  with  access  by  him  from  his  fast 
land  to  navigable  water.    A  sufficient  an- 
swer to  this  objection  is  that  the  state  court 
recognized  the  present  action  as  a  proper 
one  under  the  laws  of  Michigan  for  the  re- 
lief sought  by  the  plaintiff.     We  have  there-  at 
fore  to  consider  only  the  controlling  ques-£ 
tions  of  a'Federal  nature  presented  by  the* 
record  and  decided  by  the  state  court. 

2.  The  supreme  court  of  the  state  correct- 
ly held  that  the  trial  court  erred  in  directing 
a  verdict  for  the  defendant  upon  the  ground 
that  a  judgment  against  him  would  in  legal 
effect  be  a  judgment  against  the  United 
States.  It  is  true  the  defendant,  Wheeler,  in- 
sisted that  the  action  of  which  the  plaintiff 
complained  was  taken  by  him  under  the  au- 
thority of  the  United  States.  But  this  fact 
was  not  sufficient  to  defeat  the  suit  If  the 
plaintiff  was  entitled  to  access  from  his  land 
to  navigable  water,  and  If  the  defendant 
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stood  in  the  way  of  his  enjoying  that  right, 
then  the  court  was  under  a  duty  to  inquire 
whether  the  defendant  had  or  could  have 
any  authority  in  law  to  do  what  he  had  done ; 
and  the  suit  was  not  to  be  deemed  one 
against  the  United  States  because  in  the  con- 
sideration of  that  question  it  would  become 
necessary  to  ascertain  whether  the  defendant 
could  constitutionally  acquire  from  the 
United  States  authority  to  obstruct  the 
plaintiff's  access  to  navigable  water  in  front 
of  his  land  without  making  or  securing  com- 
pensation to  him.  The  issue,  in  point  of 
law,  was  between  the  individual  plaintiff 
and  the  individual  defendant,  and,  the 
United  States  not  being  a  party  of  record,  a 
judgment  against  Wheeler  will  not  prevent 
it  from  instituting  a  suit  for  the  direct  deter- 
mination of  its  rights  as  against  the  plain- 
tiff. This  subject  has  been  examined  by  the 
court  in  numerous  cases,  the  most  recent  one 
being  Tindal  v.  Wesley,  167  U.  S.  204,  222, 
223,  42  L.  ed.  137,  143,  17  Sup.  Ct.  Rep.  770. 
In  that  case — which  was  a  suit  to  recover 
real  property  in  South  Carolina  held  by  the 1 
defendants,  as  they  insisted,  in  their  capaci- 
ties as  officers  of  the  state,  and  only  for  the 
state — it  was  said  that  "the  11th  Amend- 
ment gives  no  immunity  to  officers  or  agents 
of  a  state  in  withholding  the  property  of  a 
citizen  without  authority  of  law.  And  when 
such  officers  or  agents  assert  that  they  are  in 
rightful  possession,  they  must  make  good  that 
assertion  when  it  is  made  to  appear  in  a 
suit  against  them  as  individuals  that  the 
legal  title  and  right  of  possession  is  in  the 
plaintiff."  Again:  "It  is  said  that  the  judg- 
ment in  this  case  may  conclude  the  state. 
n  Not  so.  It  is  a  judgment  to  the  effect  only 
JJthat,  as  between  the  plaintiff  and  the  defend- 
•  ants,  the  former  is  entitled  to*possession  of 
the  property  in  question,  the  latter  having 
shown  no  valid  authority  to  withhold  pos- 
session from  the  plaintiff ;  that  the  assertion 
by  the  defendants  of  a  right  to  remain  in 
possession  is  without  legal  foundation. 
The  state  not  being  a  party  to  the  suit,  the 
judgment  will  not  conclude  it.  Not  having 
submitted  its  rights  to  the  determination  of 
the  court  in  this  case,  it  will  be  open  to  the 
•tote  to  bring  any  action  that  may  be  appro- 
priate to  establish  and  protect  whatever 
claim  it  has  to  the  premises  in  dispute.  Its 
claim,  if  it  means  to  assert  one,  will  thus  be 
brought  to  the  test  of  the  law  as  adminis- 
tered by  tribunals  ordained  to  determine 
controverted  rights  of  property;  and  the  rec- 
ord in  this  case  will  not  be  evidence  against 
it  for  any  purpose  touching  the  merits  of  its 
elaim." 

These  principles  are  applicable  to  the  pres- 
ent case,  and  show  that  it  is  not  within  the 
rule  forbidding  a  suit  against  the  United 
States  except  with  its  consent. 

3.  The  vital  question,  therefore,  is  the  one 
heretofore  mentioned,  namely,  whether  the 
prohibition  in  the  Constitution  of  the 
United  States,  of  the  taking  of  private  prop- 
erty for  public  use  without  just  compensa- 
tion, has  any  application  to  the  case  of  an 
owner  of  land  bordering  on  a  public  naviga- 
ble river  whose  access  from  his  land  to  navi- 


gability is  permanently  lost  by  reason  of  the 
construction  of  a  pier  resting  on  submerged 
lands  away  from,  but  in  front  of,  his  up- 
land, and  which  pier  was  erected  by  the 
United  States,  not  with  any  intent  to  impair 
the  rights  of  riparian  owners,  but  for  the 
purpose  only  of  improving  the  navigation  of 
such  river. 

Undoubtedly  compensation  must  be  made 
or  secured  to  the  owner  when  that  which  is 
done  is  to  be  regarded  as  a  taking  of  private 
property  for  public  use  within  the  meaning 
of  the  6th  Amendment  of  the  Constitution; 
and  of  course  in  its  exercise  of  the  power  to 
regulate  commerce  Congress  may  not  over- 
ride the  provision  that  just  compensation 
must  be  made  when  private  property  is  tak- 
en for  public  use.  What  is  private  proper- 
ty within  the  meaning  of  that  Amendment, 
or  what  is  a  taking  of  private  property  for 

Sublic  use,  is  not  always  easy  to  determine, 
o  decision  of  this  court  has  announced  a 
rule  that  will  embrace  every  case.   But  what  * 
has  been  said  in  some  cases  involving  the* 
'general  question  will  assist  us  in  detennin-  * 
ing  whether  the  present  plaintiff  has  been 
denied  the  protection  secured  by  the  consti- 
tutional provision  in  question. 

In  Pumpelly  v.  Green  Bay  &  M.  Canal  do. 
13  Wall.  166,  181,  20  L.  ed.  657,  561,  the 
court  construed  a  provision  of  the  Constitu- 
tion of  Wisconsin  declaring  that  "the  prop- 
erty of  no  person  shall  be  taken  for  public 
use  without  just  compensation  therefor;" 
observing  that  it  was  a  provision  almost 
identical  in  language  with  the  one  relating 
to  the  same  subject  in  the  Federal  Constitu- 
tion. In  that  case  it  appeared  that  a  public 
improvement  in  a  navigable  water  was  made 
under  local  statutory  authority,  whereby  the 
plaintiff's  land  was  permanently  overflowed 
and  its  use  for  every  purpose  destroyed.  Re- 
ferring to  some  adjudged  cases  which  went, 
as  the  court  observed,  beyond  sound  princi- 
ple, it  was  said  that  "it  remains  true  that 
where  real  estate  is  actually  invaded  by  su- 
perinduced additions  of  water,  earth,  sand, 
or  other  material,  or  by  having  any  artificial 
structure  placed  on  it,  so  as  to  effectually  de- 
stroy or  impair  its  usefulness,  it  is  a  taking 
within  the  meaning  of  the  Constitution,  and 
that  this  proposition  is  not  in  conflict  with 
the  weight  of  judicial  authority  in  this  coun- 
try, and  certainly  not  with  sound  principle." 

That  case  was  relied  upon  in  Northern 
Trantp.  Co.  v.  Chicago,  99  U.  S.  635,  642,  25 
L.  ed.  836,  338,  as  establishing  the  invalidity 
of  certain  municipal  acts  looking  to  the  im- 
provement of  a  public  highway.  But  this 
court  said  that  "acta  done  in  the  proper  exer- 
cise of  governmental  powers,  and  not  direct- 
ly encroaching  upon  private  property,  though 
their  consequences  may  impair  its  use,  are 
universally  held  not  to  be  a  taking  within 
the  meaning  of  the  constitutional  provision. 
They  do  not  entitle  the  owner  of  such  prop- 
erty to  compensation  from  the  state  or  its 
agents,  or  give  him  any  right  of  action. 
This  is  supported  by  an  Immense  weight  of 
authority.  It  was  observed  in  the  same 
case  that  the  extremest  qualification  of  the 
doctrine  was  that  found  in  Pumpelly'i  Cote, 
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and  that  case  was  referred  to  aa  holding 
nothing  more  than  that  "th»  permanent 
flooding  of  private  property  may  be  regarded 
as  a  'taking,'"  because  there  would  be  in 
such  case  "a  physical  invasion  of  the  real  es- 

gtate  of  the  private  owner,  and  a  practical 

a  ouster  of  his  possession." 

•  *In  Monongahela  Han.  Oo.  v.  United  States, 
148  U.  8.  312,  341,  343,  37  L.  ed.  463,  473, 
474,  13  Sup.  Ct  Rep.  622,  there  was  an  ac- 
tual taking  of  certain  locks  and  dams  which 
had  been  constructed  and  maintained,  under 
competent  authority,  by  a  navigation  com- 
pany; and  the  question  was  whether  the 
franchise  to  take  tolls  for  the  use  of  the 
locks  was  to  be  deemed  a  part  of  the  property 
taken  for  which  compensation  must  be  made. 
This  court  held  that  it  was,  remarking: 
"The  franchise  is  a  vested  right.  The  state 
has  power  to  grant  it.  It  may  retake  it,  as 
it  may  take  other  private  property,  for  pub- 
lic uses,  upon  the  payment  of  just  compensa- 
tion. A  like,  though  a  superior,  power  ex- 
ists in  the  national  government.  It  may 
take  it  for  public  purposes,  and  take  it  even 
against  the  will  of  the  state;  but  it  can  no 
more  take  the  franchise  which  the  state  has 
given  than  it  can  any  private  property  be- 
longing to  an  individual."  Again,  in  the 
same  case:  "It  is  also  suggested  that  the 
government  does  not  take  this  franchise; 
that  it  does  not  need  any  authority  from  the 
state  for  the  exaction  of  tolls,  if  it  desires  to 
exact  them;  that  it  only  appropriates  the 
tangible  property,  and  then  either  makes  the 
use  of  it  free  to  all,  or  exacts  such  tolls  as  it 
sees  fit,  or  transfers  the  property  to  a  new 
corporation  of  its  own  creation,  with  such  a 
franchise  to  take  tolls  as  it  chooses  to  give. 
But  this  franchise  goes  with  the  property; 
and  the  navigation  company,  which  owned  it, 
is  deprived  of  it  The  government  takes  it 
away  from  the  company,  whatever  use  it 
may  make  of  it;  and  the  question  of  just 
compensation  is  not  determined  by  the  value 
to  the  government  which  takes,  but  the  value 
to  the  individual  from  whom  the  property  is 
taken;  and  when  by  the  taking  of  the  tangi- 
ble property  the  owner  is  actually  deprived 
of  the  franchise  to  collect  tolls,  just  com- 

Sensation  requires  payment,  not  merely  of 
lie  value  of  the  tangible  property  itself,  but 
also  of  that  of  the  franchise  of  which  he  is 
deprived." 

But  the  case  most  analogous  to  the  present 
one  is  that  of  Gibson  v.  United  States,  166 
U.  8.  269,  271,  276,  276,  41  L.  ed.  996,  B98, 
1002,  17  Sup.  Ct.  Rep.  678.  That  was  an  ac- 
tion in  the  court  of  claims  to  recover  dam- 
ages resulting  from  the  construction  of  a 
dike  by  the  United  States  in  the  Ohio  river, 

v  near  the  plaintiff's  farm  on  Neville  island,  a 

■o  short  distance  below  Pittsburg. 

•  •From  the  finding  of  facts  in  that  case  it 
appears  that  at  the  time  the  dike  was  con- 
structed Mrs.  Gibson's  farm  was  in  a  high 
state  of  cultivation,  with  a  frontage  of 
1,000  feet  on  the  main  channel  of  the  Ohio 
river,  and  had  a  landing  that  was  used  in 
shipping  products  from  and  in  bringing  sup- 
plies to  it,  and  that  there  was  no  other  land- 
ing on  the  farm  which  the  owner  could  use 


in  shipping  products  and  in  receiving  sup- 
plies; that  the  dike  was  constructed  under 
the  authority  of  an  act  of  Congress  appro- 
priating money  for  improving  the  Ohio  riv- 
er; that  the  owner  was  unable  to  use  the 
landing  for  the  shipment  of  products  from 
and  supplies  to  the  farm  for  the  greater  part 
of  the  gardening  season  on  account  of  the 
dike  obstructing  the  passage  of  boats,  and 
could  only  use  the  landing  at  a  high  stage  of 
water;  that  after  the  dike  was  made  she 
could  not,  during  the  ordinary  stage  of  wa- 
ter, ship  products  from  or  receive  supplies 
for  her  farm,  without  going  over  the  farms 
of  her  neighbors  to  reach  another  landing; 
and  that  in  consequence  of  the  construction 
and  maintenance  of  the  dike  the  plaintiff's 
farm  had  been  reduced  in  value  from  $600 
to  (150  or  $200  per  acre.  It  was  further 
found  that  the  plaintiff's  access  to  the  navi- 
gable part  of  the  river  was  not  entirely  cut 
off ;  that  at  a  9-foot  stage  of  water,  which  fre- 
quently occurred  during  November,  Decem- 
ber, March,  April,  and  May,  she  could  get 
into  her  dock  in  any  manner,  while  from  a 
3-foot  stage  of  water  she  could  communicate 
with  the  navigable  channel  through  a  chute, 
and  at  any  time  haul  out  to  the  channel  by 
wagon;  that  no  water  was  thrown  back  on 
the  land  by  the  building  of  the  dike;  and 
that  the  dike  itself  did  not  come  into  physi- 
cal contact  with  the  land,  and  was  construct- 
ed in  the  exercise  of  a  claimed  right  to  im- 
prove the  navigation  of  the  river. 

This  court  held  that  the  plaintiff  had  no 
cause  of  action  against  the  United  States. 
It  said:  "All  navigable  waters  are  under 
the  control  of  the  United  States  for  the  pur- 
pose of  regulating  and  improving  navigation, 
and,  although  the  title  to  the  shore  and  sub- 
merged soil  is  in  the  various  states  and  in- 
dividual owners  under  them,  it  is  always 
subject  to  the  servitude  in  respect  to  naviga- 
tion created  in  favor  of  the  Federal  govern-  k 
ment  by  the  Constitution,"— citing  South  % 
Carolina  v.  Georgia,* 93  U.  S.  4,  23  L.  ed.* 
782;  Bhively  v.  Bowlby,  162  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct  Rep.  648 ;  Eldridge  v.  Trego- 
vant,  160  U.  S.  452,  40  L.  ed.  490,  16  Sup.  Ct 
Rep.  345.  Again,  in  the  same  case:  "The 
5th  Amendment  to  the  Constitution  of  the- 
United  States  provides  that  private  property- 
shall  not  *be  taken  for  publie  use  without 
just  compensation.'  Here,  however,  the 
damage  of  which  Mrs.  Gibson  complained- 
was  not  the  result  of  the  taking  of  any  part 
of  her  property,  whether  upland  or  sub- 
merged, or  a  direct  invasion  thereof,  but  the 
incidental  consequence  of  the  lawful  and 
proper  exercise  of  a  governmental  power." 
"Moreover,"  the  court  said,  "riparian  own- 
ership is  subject  to  the  obligation  to  suffer 
the  consequences  of  the  improvement  of  navi- 
gation in  the  exercise  of  the  dominant  right 
of  the  government  in  that  regard.  The  leg- 
islative authority  for  these  works  consisted 
simply  in  an  appropriation  for  their  con- 
struction, but  this  was  an  assertion  of  a. 
right  belonging  to  the  government  to  which 
riparian  property  was  subject  and  not  of  a 
right  to  appropriate  private  property ,  not 
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fcurdened  with  inch  servitude,  to  public  pur- 
poses." 

In  the  light  of  these  adjudications  can  it 
-be  held  that  Scranton,  the  plaintiff,  is  enti- 
tled, by  reason  of  the  construction  of  the  pier 
in  question,  to  compensation  for  the  destruc- 
tion of  his  right,  as  riparian  owner,  of  ac- 
cess from  his  land  to  the  navigable  part  of 
the  river  immediately  in  front  of  itt 

It  is  said  that  he  is  so  entitled  in  virtue 
-of  the  decision  in  Yates  v.  Milwaukee,  10 
Wall.  497,  604,  606,  19  L.  ed.  984,  986.  The 
report  of  that  case  shows  that  Yates  owned  a 
wharf  on  a  navigable  river  within  the  limits 
of  the  city  of  Milwaukee,  and  that  the  city 
by  an  ordinance  declared  the  wharf  to  be  a 
nuisance,  and  ordered  it  to  be  abated.  There 
was  no  proof  whatever  in  the  record  that  the 
wharf  was  in  fact  an  obstruction  to  naviga- 
tion, or  a  nuisance,  except  the  declaration  to 
that  effect  in  the  city  ordinance;  and  Yates 
brought  suit  to  enjoin  interference  with  it 
by  the  city.  This  court  held  that  the  mere 
declaration  by  the  city  that  Yates's  wharf 
was  a  nuisance  did  not  make  it  one,  saying: 
"It  is  a  doctrine  not  to  be  tolerated  in  this 
country,  that  a  municipal  corporation,  with- 
out any  general  laws  either  of  the  city  or  of 
od  the  state,  within  which  a  given  structure 
<o  can  be  shown  to  be  a  nuisance,  can,  by  its 
•  mere  declaration  that  it*  is  one,  subject  it 
to  removal  by  any  person  supposed  to  be  ag- 
grieved, or  even  by  the  city  itself."  This, 
as  this  court  said  in  Bhively  v.  Bowlby,  152 
17.  S.  1,  40,  38  L.  ed.  331,  340,  14  Sup.  Ct 
Rep.  548,  was  quite  sufficient  to  dispose  of 
the  case  in  Yates's  favor,  and  indicated  the 
point  adjudged.  A  proper  disposition  of  the 
case  required  nothing  more  to  be  said.  But 
the  opinion  of  the  court  went  further,  and 
after  observing,  upon  the  authority  of 
Dutton  v.  Strong,  1  Black,  26,  17  L.  ed.  29, 
and  Bt.  Paul  <&  P.  R.  Co.  v.  Behurmeir,  7 
Wall.  272, 19  L.  ed.  74,  that  a  riparian  owner 
is  entitled  to  access  to  the  navigable  part  of 
the  river  from  the  front  of  his  lot,  subject 
to  such  general  rules  and  regulations  as  the 
legislature  might  prescribe  for  the  protection 
of  the  rights  of  the  public,  said:  "This 
riparian  right  is  property,  and  is  valuable,  and 
though  it  must  be  enjoyed  in  due  subjection 
to  the  rights  of  the  public,  it  cannot  be  arbi- 
trarily or  capriciously  destroyed  or  impaired. 
It  is  a  right  of  which,  when  once  Tested,  the 
owner  can  only  be  deprived  in  accordance 
with  established  law,  and,  if  necessary  that 
it  be  taken  for  the  public  good,  upon  due 
-compensation." 

The  decision  in  Yates  v.  Milwaukee  can- 
not be  regarded  as  an  adjudication  upon  the 
particular  point  involved  in  the  present  ease. 
That,  as  we  have  seen,  was  a  case  in  which 
the  riparian  owner  had  in  conformity  with 
law  erected  a  wharf  in  front  of  his  upland 
In  order  to  have  access  to  navigable  water. 
The  city  of  Milwaukee  attempted  arbitrarily 
and  capriciously  to  destroy  or  remove  the 
wharf  that  had  lawfully  come  into  existence, 
And  was  not  shown,  in  any  appropriate 
mode,  to  have  been  an  obstruction  to  naviga- 
tion.  It  was  a  case  in  which  a  municipal 


corporation  intended  the  actual  destruction 
of  tangible  property  belonging  to  a  riparian 
owner  and  lawfully  used  by  him  in  reaching 
navigable  water,  and  not,  like  this,  a  case  of 
the  exercise  in  a  proper  manner  of  an  ad- 
mitted governmental  power  resulting  indi- 
rectly or  incidentally  in  the  loss  of  the  citi- 
zen's right  of  access  to  navigation, — a  right 
never  exercised  by  him  in  the  construction 
of  a  wharf  before  the  improvement  in  ques- 
tion was  made  by  the  government. 

While  the  present  case  differs  in  its  facts 
from  any  case  heretofore  decided  by  this 
court,  it  is  embraced  by  principles  of  consti- 
tutional law  that  have  become  firmly  estab-  a 
lished.  "  * 

*  The  Constitution  invests  Congress  with  • 
the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states.  This 
power  includes  the  power  to  prescribe  "the 
rule  by  which  commerce  is  to  be  governed;" 
"is  complete  in  itself,  may  be  exercised  to 
its  utmost  extent,  and  acknowledges  no  limi- 
tations other  than  are  prescribed  in  the 
Constitution;"  and  "comprehends  naviga- 
tion within  the  limits  of  every  state  in  the 
Union,  so  far  as  that  navigation  may  be,  in 
any  manner,  connected  with  'commerce  with 
foreign  nations,  or  among  the  several  states, 
or  with  the  Indian  tribes.' "  Gibbon*  v. 
Ogden,  9  Wheat.  1,  190,  197,  6  L.  ed.  23,  70. 

In  Oilman  v.  Philadelphia,  3  Wall.  713, 
724,  18  L.  ed.  96,  99,  the  court  said:  "Com- 
merce includes  navigation.  The  power  to 
regulate  commerce  comprehends  the  control 
for  that  purpose,  and  to  the  extent  neces- 
sary, of  all  the  navigable  waters  of  the 
United  States  which  are  accessible  from  a 
state  other  than  those  in  which  they  lie.  For 
this  purpose  they  are  the  public  property  of 
the  nation,  and  subject  to  all  the  requisite 
legislation  by  Congress." 

In  South  Carolina  v.  Georgia,  93  U.  S.  4, 
11,  12,  23  L.  ed.  782,  784,  the  court  said 
that  Congress  "may  build  lighthouses  in  the 
bed  of  the  stream.  It  may  construct  jetties. 
It  may  require  all  navigators  to  pass  along 
a  prescribed  channel,  and  may  close  any 
other  channel  to  their  passage." 

In  Mobile  County  v.  Kimball,  102  U.  S. 
691,  696,  26  L.  ed.  238,  230,  the  court,  ob- 
serving that  the  power  of  Congress  to  regu- 
late commerce  was  without  limitation,  said: 
"It  authorizes  Congress  to  prescribe  the  con- 
ditions upon  which  commerce  in  all  its  forms 
shall  be  conducted  between  our  citizens  and 
the  citizens  or  subjects  of  other  countries, 
and  between  the  citizens  of  the  several  states, 
and  to  adopt  measures  to  promote  its 
growth  and  insure  its  safety.  And  as  com- 
merce embraces  navigation,  the  improve- 
ment of  harbors  and  bays  along  our  coast, 
and  of  navigable  rivers  within  the  states 
connecting  with  them,  falls  within  the  pow- 
er." 

In  Stockton  v.  Baltimore  A  V.  7.  R.  Co. 
32  Fed.  Rep.  9,  20,  1  Inters.  Com.  Rep.  411, 
Mr.  Justice  Bradley,  holding  the  circuit 
court,  said:  "Such  being  the  character  of 
the  state's  ownership  of  the  land  under 
water, — an  ownership  held,  not  for  the  pur- 
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r  pose  of  emolument,  *but  for  public  use,  es- 
pecially the  public  use  of  navigation  and 
commerce, — the  question  arises  whether  it  is 
a  kind  of  property  susceptible  of  pecuniary 
compensation,  within  the  meaning  of  the 
Constitution.  The  6th  Amendment  provides 
only  that  private  property  shall  not  be  taken 
without  compensation,  making  no  reference 
to  public  property.  But,  if  the  phrase  may 
hare  an  application  broad  enough  to  include 
all  property  and  ownership,  the  question 
would  still  arise  whether  the  appropriation 
of  a  few  square  feet  of  the  river  bottom  to 
the  foundation  of  a  bridge  which  is  to  be 
used  for  the  transportation  of  an  extensive 
commerce  in  aid  and  relief  of  that  afforded 
by  the  waterway  is  at  all  a  diversion  of  the 
property  from  its  original  public  use.  It 
is  not  so  considered  when  sea  walls,  piers, 
wing-dams,  and  other  structures  are  erected 
for  the  purpose  of  aiding  commerce  by  im- 
proving and  preserving  the  navigation.  Why 
should  it  be  deemed  such  when  (without  in- 
jury to  the  navigation)  erections  are  made 
for  the  purpose  of  aiding  and  enlarging  com- 
merce beyond  the  capacity  of  the  navigable 
stream  itself,  and  of  all  the  navigable  waters 
of  the  country?  It  is  commerce,  and  not 
navigation,  which  is  the  great  object  of  con- 
stitutional care.  The  power  to  regulate 
commerce  is  the  basis  of  the  power  to  regu- 
late navigation  and  navigable  waters  and 
streams,  and  these  are  so  completely  subject 
to  the  control  of  Congress,  as  subsidiary  to 
commerce,  that  it  has  become  usual  to  call 
the  entire  navigable  waters  of  the  country 
the  navigable  waters  of  the  United  States. 
It  matters  little  whether  the  United  States 
has  or  has  not  the  theoretical  ownership  and 
dominion  in  the  waters,  or  the  land  under 
them;  it  has,  what  is  more,  the  regulation 
and  control  of  them  for  the  purposes  of  com- 
merce. So  wide  and  extensive  is  the  opera- 
tion of  this  power  that  no  state  can  place  any 
obstruction  in  or  upon  any  navigable  waters 
against  the  will  of  Congress,  and  Congress 
may  summarily  remove  such  obstructions  at 
its  pleasure.  And  all  this  power  is  derived 
from  the  power  'to  regulate  commerce.'  Is 
this  power  stayed  when  it  comes  to  the  ques- 
tion of  erecting  a  bridge  for  the  purposes  of 
commerce  across  a  navigable  stream!  We 
H  think  not.  We  think  that  the  power  to  regu- 
elate  commerce  between  the  states  extends, 
•  not  only  to  the  control  of  the 'navigable 
waters  of  the  country  and  the  lands  under 
them,  for  the  purposes  of  navigation,  but  for 
the  purpose  of  erecting  piers,  bridges,  and  all 
other  instrumentalities  of  commerce  which, 
in  the  judgment  of  Congress,  may  be  neces- 
sary or  expedient." 

As  much  was  said  in  argument  about  the 
decisions  in  New  York  it  may  be  well  here  to 
refer  to  some  of  the  rulings  of  the  highest 
court  of  that  state.  In  Rtimtey  v.  Nev> 
York  <t  N.  E.  R.  Co.  133  N.  Y.  79,  85,  89,  30 
N.  E.  054,  the  court  of  appeals  of  New  York, 
referring  to  the  prior  case  of  Could  v.  Hud- 
son River  R.  Co.  6  N.  Y.  622,  said:  "It  was 
there  held  that  the  owner  of  lands  on  the 
Hudson  river  has  no  private  right  or  prop- 
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erty  in  the  waters  or  the  shore  between  high 
ana  low  water  mark,  and  therefore  is  not  en- 
titled to  compensation  from  a  railroad  com- 
pany which,  in  pursuance  of  a  grant  from 
the  legislature,  constructs  a  railroad  along 
the  shore,  between  high  and  low  water  mark, 
so  as  to  cut  off  all  communications  between 
the  land  and  the  river  otherwise  than  across 
the  railroad.  It  is  believed  that  this  propo- 
sition is  not  supported  by  any  other  judicial 
decision  in  this  state,  and  if  we  were  dealing 
with  the  question  now  as  an  original  one  it 
would  not  be  difficult  to  show  that  the  judg- 
ment in  that  case  was  a  departure  from 
precedent  and  contrary  to  reason  and  jus- 
tice." Again,  in  the  same  case:  "It  must 
now,  we  think,  be  regarded  as  the  law  in  this 
state  that  an  owner  of  land  on  a  public  river 
is  entitled  to  such  damages  as  he  may  have 
sustained  against  a  railroad  company  that 
constructs  its  road  across  his  water  front 
and  deprives  him  of  access  to  the  navigable 
part  of  the  stream,  unless  the  owner  has 
granted  the  right,  or  it  has  been  obtained 
by  the  power  of  eminent  domain.  This  prin- 
ciple cannot,  of  course,  be  extended  so  as  to 
interfere  with  the  right  of  the  state  to  im- 
prove the  navigation  of  the  river,  or  with 
the  power  of  Congress  to  regulate  commerce 
under  the  provisions  of  the  Federal  Consti- 
tution." 

But  in  a  later  case  in  New  York  relatir, 
to  this  subject — Sage  v.  New  York,  154  ; 
61,  69,  38  L.  R.  A.  606,  47  N.  E.  1096— the 
court  of  appeals,  after  observing  that  the 
court  in  Rumsey  v.  New  York  &  N.  E.  R.  Co. 
had  been  careful  to  say  that  the  principle  M 
announced  by  it  was  not  to  be  extended  so  as  » 
to'interfere  with  the  right  of  the  state  to* 
improve  the  navigation  of  the  river,  or  with 
the  power  of  Congress  to  regulate  commerce 
under  the  provisions  of  the  Federal  Consti- 
tution, said:  "While  we  think  it  is  a  logi- 
cal deduction  from  the  decisions  in  this 
state  that,  as  against  the  general  public, 
through  their  official  representatives, 
riparian  owners  have  no  right  to  prevent  im- 
portant public  improvements  upon  tidewater 
for  the  benefit  of  commerce,  the  principle 
upon  which  the  rule  rests,  although  some- 
times foreshadowed,  has  not  been  clearly  set 
forth.  Although,  as  against  individuals  or 
the  unorganised  public,  riparian  owners  have 
special  rights  to  the  tideway  that  are  recog- 
nised and  protected  by  law,  as  against  the 
general  public,  as  organised  and  represented 
by  government,  they  have  no  rights  that  do 
not  yield  to  commercial  necessities,  except 
the  right  of  pre-emption,  when  conferred  by 
statute,  and  the  right  to  wharfage,  when  pro- 
tected by  a  grant  and  covenant  on  the  part 
of  the  state,  as  in  the  Langdon  [93  N.  Y. 
129]  and  William*  [105  N.  Y.  419,  11  N.  E. 
829]  Cases.  I  think  that  the  rule  rests  upon 
the  principle  of  implied  reservation,  and 
that  in  every  grant  of  lands  bounded  by 
navigable  waters  where  the  tide  ebbs  and 
flows,  made  by  the  Crown  or  the  state  as 
trustee  for  the  public,  there  is  reserved  by 
implication  the  right  to  so  improve  the  water 
front  as  to  aid  navigation  for  the  benefit 
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of  the  general  public,  without  compensation 
to  the  riparian  owner.  The  implication 
springs  from  the  title  to  the  tideway,  the 
nature  of  the  subject  of  the  grant,  and  its 
relation  to  navigable  tidewater,  which  has 
been  aptly  called  the  highway  of  the  world. 
The  common  law  recognizee  navigation  as  an 
interest  of  paramount  importance  to  the 
public.'' 

All  the  cases  concur  in  holding  that  the 
power  of  Congress  to  regulate  commerce,  and 
therefore  navigation,  is  paramount,  and  is 
unrestricted  except  by  the  limitations  upon 
its  authority  by  the  Constitution.  Of 
course,  every  part  of  the  Constitution  is  as 
binding  upon  Congress  as  upon  the  people. 
The  guaranties  prescribed  by  it  for  the  se- 
curity of  private  property  must  be  respected 
by  all.  But  whether  navigation  upon  waters 
over  which  Congress  may  exert  its  author- 
n  ity  requires  improvement  at  all,  or  improve- 
s  merit  in  a  particular  way,  are  matters  wholly 
•  within  its  discretion ;  and  the  judiciary  is 
without  power  to  control  or  defeat  the  will 
of  Congress,  so  long  as  that  branch  of  the 
government  does  not  transcend  the  limits 
established  by  the  supreme  law  of  the  land. 
Is  the  broad  power  with  which  Congress  is 
invested  burdened  with  the  condition  that 
a  riparian  owner  whose  land  borders  upon  a 
navigable  water  of  the  United  States  shall 
be  compensated  for  his  right  of  access  to 
navigability  whenever  such  right  ceases  to 
be  of  value  solely  in  consequence  of  the  im- 
provement of  navigation  by  means  of  piers 
resting  upon  submerged  lands  away  from 
the  shore  line?  We  think  not.  The  ques- 
tion before  us  does  not  depend  upon  the  in- 
quiry whether  the  title  to  the  submerged 
lands  on  which  the  new  south  pier  rests  is 
in  the  state  or  in  the  riparian  owner.  It  is 
the  settled  rule  in  Michigan  that  "the  title 
of  the  riparian  owner  extends  to  the  middle 
line  of  the  lake  or  stream  of  the  inland 
waters."  Webber  v.  Pert  Marquette  Boom 
Co.  62  Mich.  636,  30  N.  W.  469,  and  authori- 
ties there  cited.  But  it  is  equally  well  set- 
tled in  that  state  that  the  rights  of  the  ripa- 
rian owner  are  subject  to  the  public  ease- 
ment or  servitude  of  navigation.  Lorman  v. 
Benson,  8  Mich.  18,  32,  77  Am.  Dec  435; 
Ryan  v.  Brown,  18  Mich.  195,  207,  100  Am. 
Dec  154.  So  that,  whether  the  title  to  the 
submerged  lands  of  navigable  waters  is  in 
the  state  or  in  the  riparian  owners,  it  was 
acquired  subject  to  the  rights  which  the  pub- 
lie  hare  in  the  navigation  of  such  waters. 
The  primary  use  of  the  waters  and  the  lands 
under  them  is  for  purposes  of  navigation, 
and  the  erection  of  piers  in  them  to  improve 
navigation  for  the  publio  is  entirely  consist- 
ent with  such  use,  and  infringes  no  right  of 
the  riparian  owner.  Whatever  the  nature 
of  the  interest  of  a  riparian  owner  in  the 
submerged  lands  in  front  of  his  upland  bor- 
dering on  a  public  navigable  water,  his  title 
is  not  as  full  and  complete  as  his  title  to 
fast  land  which  has  no  direct  connection 
with  the  navigation  of  such  water.   It  is  a 

fualified  title,  a  bare  technical  title,  not  at 
is  absolute  disposal,  as  is  his  upland,  but 


to  be  held  at  all  times  subordinate  to  such 
use  of  the  submerged  lands  and  of  the  waters 
flowing  over  them  as  may  be  consistent  with 
or  demanded  by  the  publie  right  of  naviga- 
tion. In  Lorman  v.  Benson,  above  cited,  the 
supreme  court  of  Michigan,  speaking  by  Jus-  « 
tice  Campbell,  declared  the  right  of  naviga-J 
tion  to  be  one*to  which  all  others  were  sub-  • 
servient.  The  learned  counsel  for  the  plain- 
tiff frankly  states  that  compensation  cannot 
be  demanded  for  the  appropriation  of  the 
submerged  lands  in  question,  and  that  the 
United  States  under  the  power  to  regulate 
commerce  has  an  unquestioned  right  to  oo- 
cupy  them  for  a  lawful  purpose  and  in  a 
lawful  manner.  This  must  be  so, — certain- 
ly in  every  case  where  the  use  of  the  sub- 
merged lands  is  necessary  or  appropriate  in 
improving  navigation.  But  the  contention 
is  that  compensation  must  be  made  for  the 
loss  of  the  plaintiff's  access  from  bis  upland 
to  navigability,  incidentally  resulting  from 
the  occupancy  of  the  submerged  lands,  even 
if  the  construction  and  maintenance  of  a  pier 
resting  upon  them  be  necessary  or  valuable 
in  the  proper  improvement  of  navigation. 
We  cannot  assent  to  this  view.  If  the 
riparian  owner  cannot  enjoy  access  to  navi- 
gability because  of  the  improvement  of  navi- 
gation by  the  construction  away  from  the 
shore  line  of  works  in  a  public  navigable  river 
or  water,  and  if  such  right  of  access  ceases 
alone  for  that  reason  to  be  of  value,  there  is 
not,  within  the  meaning  of  the  Constitution, 
a  taking  of  private  property  for  public  use, 
but  only  a  consequential  injury  to  a  right 
which  must  be  enjoyed,  as  was  said  in  the 
Yates  Case,  "in  due  subjection  to  the  right* 
of  the  public," — an  injury  resulting  inci- 
dentally from  the  exercise  of  a  governmen- 
tal power  for  the  benefit  of  the  general  pub- 
lic, and  from  which  no  duty  arises  to  make 
or  secure  compensation  to  the  riparian  own- 
er. The  riparian  owner  acquired  the  right 
of  access  to  navigability  subject  to  the  con- 
tingency that  such  right  might  become  value- 
is  in  consequence  of  the  erection,  under 
competent  authority,  of  structures  on  the 
submerged  lands  in  front  of  his  property  for 
the  purpose  of  improving  navigation.  When 
erecting  the  pier  in  question,  the  govern- 
ment had  no  object  in  view  except,  in  the  in- 
terest of  the  publie,  to  improve  navigation. 
It  was  not  designed  arbitrarilyor  capricious- 
ly to  destroy  rights  belonging  to  any 
riparian  owner.  What  was  done  was  mani- 
festly necessary  to  meet  the  demands  of  in- 
ternational and  interstate  commerce.  In 
our  opinion,  it  was  not  intended  that  the 
paramount  authority  of  Congress  to  im- 
prove the  navigation  of  the  public  navigable* 
waters  of  the  United  States  should  be  crip-g 
pled  by 'compel  ling  the  government  to  make* 
compensation  for  the  injury  to  a  riparian 
owner's  right  of  access  to  navigability,  that 
might  incidentally  result  from  an  improve- 
ment ordered  by  Congress.  The  subject  with 
which  Congress  dealt  was  navigation.  That 
which  was  sought  to  be  accomplished  was 
simply  to  improve  navigation  on  the  waters 
in  question  so  as  to  meet  the  wants  of  the 
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vast  commerce  passing  and  to  paw  oyer 
them.  Consequently  the  agents  designated 
to  perform  the  work  ordered  or  authorized 
by  Congress  had  the  right  to  proceed  in  all 

E roper  ways  without  taking  into  account  the 
ljury  that  might  possibly  or  indirectly  re- 
sult from  such  work  to  the  right  of  access 
by  riparian  owners  to  navigability. 

It  follows  from  what  has  been  said  that 
the  pier  in  question  was  the  property  of 
the  United  States,  and  that  when  the  de- 
fendant refused  to  plaintiff  the  privilege  of 
using  it  as  a  wharf  or  landing  place  he 
violated  no  right  secured  to  the  latter  by 
the  Constitution. 

We  are  of  opinion  that  the  court  below 
correctly  held  that  the  plaintiff  had  no  such 
right  of  property  in  the  submerged  lands  on 
which  the  pier  in  question  rests  as  entitles 
him,  under  the  Constitution,  to  be  compen- 
sated for  any  loss  of  access  from  his  upland 
to  navigability,  resulting  from  the  erection 
and  maintenance  of  such  pier  by  the  United 
States  in  order  to  improve,  and  which  mani- 
festly did  improve,  the  navigation  of  a  pub- 
lic navigable  water. 

The  judgment  of  the  Supreme  Court  of 
Michigan  is  therefore  affirmed. 

Mr.  Justice  Brewer  concurred  in  the  re- 
sult 

Mr.  Justice  Shixas,  dissenting: 

Gilniore  G.  Scranton,  the  plaintiff  in  er- 
ror, derived  his  title  to  a  tract  of  land, 
known  as  Private  Land  Claim  No.  3,  and 
fronting  on  the  St.  Mary's  river,  a  stream 
naturally  navigable,  under  a  patent  of  the 
»  United  States  granted  on  October  6th,  1874. 
g  It  must  be  regarded  as  the  settled  law  of 
•  this  court  that  grants*by  Congress  of  por- 
tions of  the  public  lands,  bordering  on  or 
bounded  by  navigable  waters,  convey,  of  their 
own  force,  no  title  or  right  below  high-wa- 
ter mark,  but  leave  the  question  of  the  use 
of  the  shores  by  the  owners  of  uplands  to  the 
sovereign  control  of  each  state,  subject  only 
to  the  rights  vested  by  the  Constitution  of 
the  United  States. 

In  Bhively  v.  Bowlby,  162  U.  8.  1,  38  L. 
ed.  331,  14  Sup.  Ct  Rep.  648,  there  was  a 
controversy  between  parties  claiming  under 
a  patent  of  the  United  States  for  a  dona- 
tion land  claim  bounded  by  the  Columbia 
river,  and  parties  claiming  under  deeds  from 
the  state  of  Oregon  for  lands  between  the 
lines  of  low  and  ordinary  high  tide  of  the 
Columbia  river.  It  was  held  by  the  supreme 
court  of  Oregon  (22  Or.  427,  30  Pac  164) 
that  the  lands  in  question,  lying  between 
the  uplands  and  the  navigable  channel  of  the 
Columbia  river,  belonged  to  the  state  of  Or- 
egon, and  that  its  deed  to  such  lands  con- 
veyed a  valid  title. 

The  case  was  brought  to  this  court,  where 
the  judgment  of  the  supreme  court  of  Or- 
egon was  affirmed.  The  opinion  of  this  court 
contains  an  elaborate  review  of  the  English 
authorities  expounding  the  common  law,  of 
decisions  of  the  several  states,  and  of  the 
previous  decisions  of  this  court.  The  con- 
clusion reached  was  that  the  title  and  rights 


of  riparian  or  littoral  proprietors  in  the  soil 
below  high-water  mark  are  governed  by  the 
local  laws  of  the  several  states,  subject,  of 
course,  to  the  rights  granted  to  the  United 
States  by  the  Constitution.  The  theory  on 
which  Congress  has  acted  in  this  matter  was 
thus  stated  by  the  court: 

"The  Congress  of  the  United  States,  in 
disposing  of  the  public  lands,  has  constant- 
ly acted  upon  the  theory  that  those  lands, 
whether  in  the  interior,  or  on  the  coast, 
above  high-water  mark,  may  be  taken  up  by 
actual  occupants,  in  order  to  encourage  the 
settlement  of  the  country ;  but  that  the  nav- 
igable waters  and  the  soils  under  them, 
whether  within  or  above  the  ebb  and  flow  of 
the  tide,  shall  be  and  remain  public  high- 
ways; and,  being  chiefly  valuable  for  the 
public  purposes  of  commerce,  navigation, 
and  fishery,  and  for  the  improvements  nec- 
essary to  secure  and  promote  those  purposes, 
shall  not  be  granted  away  during  the  period  t» 
of  territorial  government,  but,  unless  in  case  5 
'of  some  international  duty  or  public  exi-  * 
gency,  shall  be  held  by  the  United  States  in 
trust  for  the  future  states,  and  shall  vest 
in  the  several  states,  when  organized  and  ad- 
mitted into  the  Union,  with  all  the  powers 
and  prerogatives  appertaining  to  the  older 
states  in  regard  to  such  waters  and  soils 
within  their  respective  jurisdictions;  in 
short,  shall  not  be  disposed  of  piecemeal  to 
individuals  as  private  property,  but  shall  be 
held  as  a  whole  for  the  purpose  of  being  ul- 
timately administered  and  dealt  with  for  the 
public  benefit  by  the  state,  after  it  shall  have 
become  a  completely  organized  community." 

The  reasoning  and  conclusions  of  this  case 
were  followed  and  applied  in  the  subsequent 
cases  of  Mann  v.  Tacoma  Land  Go.  153  U.  S. 
273,  38  L.  ed.  714,  14  Sup.  Ct.  Rep.  820;  St. 
Anthony  Falls  Water  Power  Co.  v.  St.  Paul 
Water  Comrs.  108  U.  S.  349,  42  L.  ed.  497, 
18  Sup.  Ct.  Rep.  167 ;  and  Morris  v.  United 
States,  174  U.  S.  196,  43  L.  ed.  946,  19  Sup. 
Ct  Rep.  649. 

It  cannot  be  said  that  any  title  to  the  sub- 
merged land  became  vested  in  the  plaintiff 
in  error,  as  against  the  state  or  its  grantees, 
by  reason  of  the  fact  that  it  is  the  law  in 
Michigan,  in  the  case  of  lands  abutting  on 
navigable  streams,  titles  to  which  are  de- 
rived from  the  state,  that  such  titles  extend 
to  and  embrace  submerged  lands  as  far  as 
the  thread  of  the  stream.  It  has  never  been 
held  in  Michigan  that  that  doctrine  applied 
to  the  case  of  titles  derived  from  the  United 
States. 

Bhively  v.  Bowlby  and  Mann  v.  Taooma 
Land  Co.,  above  cited,  were  both  cases  in 
which  it  was  held  that  titles  derived  under 
grants  by  the  United  States  to  lands  abut- 
ting on  navigable  waters  did  not  avail  as 
against  the  state  and  subsequent  grantees. 

It  is  not  pretended  that  the  state  of  Mich* 
igan  ever  made  any  grant  of  these  submerged 
lands  to  the  plaintiff  in  error;  but  on  the 
contrary,  the  state  in  1881  transferred  all 
its  rights  in  the  St  Mary's  canal  and  the 
public  works  thereon,  with  all  its  appurte- 
nances, to  the  United  States.  How.  Stat  I 
6502. 
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Thii  would  Mem  to  dispose  of  the  claim 
to  the  land  occupied  by  the  pier  in  the  river 
in  front  of  Private  Land  Claim  No.  S.  And, 
indeed,  the  counsel  for  the  plaintiff  in  error, 
in  their  briefs  filed  of  record  in  this  court, 
m  conceded  that,  under  the  facts  of  this  case, 
e  compensation  could  not  be  demanded  for  the 
r  appropriation  of  the  submerged  lands,  and 
restricted  their  argument  to  the  question  of 
the  plaintiff's  right  of  access  to  the  naviga- 


ble stream,  bounding  his  property.  But  the 
opinion  in  this  case,  while  correctly  stating 
that  the  question  before  us  is  as  to  the  right 
of  the  plaintiff  in  error  to  be  indemnified  for 
the  total  destruction  of  his  access  to  the  riv- 
er, does  not  confine  the  discussion  to  that 
question.  Not  regarding  the  fact  that  the 
plaintiff  in  error  has  failed  to  show  any  ti- 
tle to  the  submerged  land,  and  that  no  such 
claim  is  urged  on  his  behalf  in  this  court,  it 
is  said  in  the  opinion  that — 

The  question  before  us  does  not  depend  up- 
on the  inquiry  whether  the  title  to  the  sub- 
merged lands  on  which  the  new  south  pier 
rests  is  in  the  state  or  in  the  riparian  owner. 
It  is  the  settled  rule  in  Michigan  that  "the 
title  of  the  riparian  owner  extends  to  the 
middle  line  of  the  lake  or  stream  of  the  in- 
land waters."  Webber  v.  Pore  Marquette 
Boom  Co.  62  Mich.  636,  80  N.  W.  469,  and 
authorities  there  cited.  But  it  is  equally 
well  settled  in  that  state  that  the  rights  of 
the  riparian  owner  are  subject  to  the  public 
easement  or  servitude  of  navigation.  Lor- 
man  v.  Benson,  8  Mich.  18,  77  Am.  Deo.  435; 
Ryan  v.  Brown,  18  Mich.  195,  100  Am.  Dec. 
154. 

So  that  whether  the  title  to  the  submerged 
lands  of  navigable  waters  is  in  the  state  or 
in  the  riparian  owners,  such  title  was  taken 
subject  to  the  rights  which  the  public  have 
in  the  navigation  of  the  waters  in  question. 
The  primary  use  of  the  waters  and  the  lands 
under  them  is  for  purposes  of  navigation, 
and  the  erection  of  piers  in  them  to  improve 
navigation  for  the  public  is  strictly  consist- 
ent with  such  use,  and  infringes  no  right  of 
the  riparian  owner.  Whatever  the  interest 
of  a  riparian  owner  in  the  submerged  lands 
in  front  of  his  upland,  his  title  is  not  as  full 
and  complete  as  his  title  acquired  to  fast 
land  which  has  no  direct  connection  with  the 
navigation  of  the  river  or  water  on  which  it 
borders.  It  is  not  a  title  at  his  absolute  dis- 
posal, but  is  to  be  held  at  all  times  subordi- 
nate to  such  use  of  the  submerged  lands  and 
of  the  waters  flowing  over  them  as  is  con- 
sistent with  or  demanded  by  the  public  right 
of  navigation.  The  learned  counsel  for  the 
plaintiff  frankly  states  that  compensation 
a  cannot  be  demanded  for  the  appropriation  of 

•  the  submerged  lands  in  question,  and  that 

•  the  United  States,  under  the*power  to  reg- 
ulate commerce,  has  an  unquestioned  right 
to  occupy  them  for  a  lawful  purpose  and  in 
a  lawful  manner.  This  must  be  so, — cer- 
tainly in  every  case  where  the  use  of  the  sub- 
merged lands  is  necessary  for  the  improve- 
ment of  navigation. 

It  is,  I  think,  impossible  to  read  this  lan- 
guage, particularly  when  read  in  connection 
with  other  passages  in  the  opinion,  without 


understanding  it  to  assert  that  where  th» 
riparian  owner  has  a  title  to  lands  under 
navigable  waters  adjacent  to  his  upland, 
such  land  may  be  taken  into  the  exclusive 
possession  of  the  government  by  the  erection 
of  a  public  work  without  compensation;  and 
that,  even  if  the  state  court  should  hold  that 
the  riparian  owner  had  a  title  to  the  sub- 
merged lands,  and  was  entitled  to  be  com- 
pensated for  their  appropriation  for  a  pub- 
lie  purpose  connected  with  navigation,  it 
would  be  tiie  duty  of  this  court  to  overrule 
such  a  decision. 

As,  for  the  reasons  already  mentioned,  no 
such  question  is  now  before  us,  and  there- 
fore those  portions  of  the  opinion  of  the  ma- 
jority cannot  justly  be  hereafter  regarded  as 
furnishing  a  rule  of  decision  in  such  a  case, 
yet  I  must  be  permitted  to  disavow  such  a 
proposition.  When  tbe  case  does  arise,  I 
incline  to  think  it  can  be  shown,  upon  prin- 
ciple and  authority,  that  private  property  in 
submerged  lands  cannot  be  taken  and  exclu- 
sively occupied  for  a  public  purpose  without 
just  compensation.  At  all  events,  I  submit 
that  it  will  be  in  time  to  decide  so  import- 
ant a  question  when  it  necessarily  arises, 
and  when  the  rights  of  the  owner  of  the 
property  have  been  asserted  and  defended  in 
argument. 

The  real  question,  then,  in  this  case,  is 
whether  an  owner  of  land  abutting  on  a  pub- 
lic navigable  river,  but  whose  title  does  not 
extend  beyond  the  high-water  line,  is  enti- 
tled to  compensation  "because  of  tbe  perma- 
nent and  total  obstruction  of  his  right  of  ac- 
cess to  navigability  resulting  from  the  main- 
tenance of  a  pier  constructed  by  the  United 
States  in  the  river  opposite  such  land  for 
the  purpose  of  improving  navigation." 

To  answer  such  a  question,  the  nature  of 
the  riparian  right  of  access  must  be  first  de- 
termined.  That  be  has  such  a  right  all 
must  admit.   But  does  his  right  constitute  e 
"private  property"  within  the  meaning  of  the  h 
Constitution,  or  is  it  in  the'nature  of  a  li-  * 
cense,  or  prescription,  of  which  he  can  be  de- 
prived for  the  benefit  of  the  public  without 
being  entitled  to  compensation? 

The  term  "property,"  standing  alone,  in- 
cludes everything  that  is  the  subject  of  own- 
ership. It  is  a  nomen  generalissimum,  ex- 
tending to  every  species  of  valuable  right 
and  interest,  including  things  real  and  per- 
sonal, easements,  franchises,  and  other  in- 
corporeal hereditaments.  Boston  <£  L.  R. 
Corp.  v.  Salem  <£  h.  R.  Co.  2  Gray,  35;  Shaw, 
Ch.  J. 

"The  term  'property,'  as  applied  to  lands, 
comprehends  every  species  of  title,  inchoate 
or  complete.  It  is  supposed  to  embrace  those 
rights  which  lie  in  contract,  those  which  are 
executory,  as  well  as  those  which  are  exe- 
cuted." Soulard  v.  United  States,  4  Pet.  511, 
7  L.  ed.  938;  Marshall,  Ch.  J. 

Private  property  is  that  which  is  one'a 
own;  something  that  belongs  or  inheres  ex- 
clusively in  an  individual  person. 

Tbe  right  which  a  riparian  owner  has  in 
a  navigable  stream  when  traveling  upon  it, 
or  using  it  for  the  purpose  of  navigation, 
must  be  distinguished  from  his  right  to 
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reach  navigable  water  from  hia  land,  and  to 
reach  his  land  from  the  water.  The  former 
right  is  one  which  belongs  to  him  as  one  of 
the  public,  and  its  protection  is  found  in  in- 
dictments at  the  suit  of  the  public, — some- 
times, in  special  circumstances,  in  proceed- 
ings in  equity  for  the  use  of  all  concerned. 
Being  a  public  right,  compensation  cannot 
be  had  by  private  parties  for  any  injury  af- 
fecting it.  The  latter  right  is  a  private  one, 
incident  to  the  ownership  of  the  abutting 
property,  in  the  enjoyment  of  which  such 
owner  is  entitled  to  the  protection  of  pri- 
vate remedies  afforded  by  the  law  against 
wrongdoers,  and  for  which,  if  it  is  taken 
from  him  for  the  benefit  of  the  public,  he  is 
entitled  to  compensation. 

This  distinction  has  always  been  recog- 
nized by  the  English  courts. 

Rose  v.  Groves,  5  Mann.  &  6.  613,  was  a 
case  where  an  innkeeper  was  held  entitled 
to  recover  damages  against  a  defendant  for 
wrongfully  preventing  the  access  of  guests 
to  his  home,  situated  on  the  river  Thames, 
by  placing  timbers  in  the  river  opposite  the 
Hinn,  and  wherein,  meeting  the  contention 
*■  that  the  plaintiff  had  no  private  right  of  ac- 
•  tion,  but  that  his  remedy  was  by^proceedings 
for  a  public  nuisance,  Maule,  J.,  said :  "This 
is  not  an  action  for  obstructing  the  river, 
but  for  obstructing  the  access  to  the  plain- 
tiff's house"  on  the  river. 

In  Lyon  v.  Fishmongers'  Co.  L.  R.  1  App. 
Cas.  662,  Lord  Cairns  said: 

"As  I  understand  the  judgment  in  Rose  v. 
Graves,  it  went,  not  upon  the  ground  of  pub- 
lic nuisance,  accompanied  by  particular  dam- 
age to  the  plaintiff,  but  upon  the  principle 
that  a  private  right  of  the  plaintiff  had  been 
interfered  with.  The  plaintiff,  an  innkeep- 
er on  the  banks  of  a  navigable  river,  com- 

Slained  that  the  access  of  the  public  to  his 
ouse  was  obstructed  by  timber  which  the 
defendant  had  placed  in  the  river;  and  it 
would  be  the  height  of  absurdity  to  say  that 
a  private  right  was  not  interfered  with,  when 
a  man  who  has  been  accustomed  to  enter  hit 
house  from  a  highway  finds  his  door  made 
impassable,  so  that  he  no  longer  has  access 
to  his  house  from  the  public  highway.  This 
would  equally  be  a  private  injury  to  him, 
whether  the  right  of  the  public  to  pass  and 
repass  along  the  highway  were  or  were  not 
at  the  same  time  interfered  with.  In  Rose 
v.  Groves,  Chief  Justice  Tindal  put  the  case 
distinctly  upon  the  footing  of  an  infringe- 
ment of  a  private  right.  He  says:  'A  pri- 
vate right  is  set  up  on  the  part  of  the  plain- 
tiff, and  to  that  he  complains  that  an  in- 
jury has  been  done;'  and  then,  after  stating 
the  facts,  adds:  'It  appears  to  me,  there- 
fore, that  the  plaintiff  is  not  complaining  of 
a  publio  injury.' " 

Elsewhere,  in  the  same  case,  Lord  Cairns 
said: 

"Independently  of  the  authorities,  it  ap- 
pears to  me  quite  clear  that  the  right  of  a 
man  to  step  from  his  own  land  onto  a  high- 
way is  something  quite  different  from  the 
public  right  of  using  the  highway." 

"Unquestionably  toe  owner  of  a  wharf  on 


the  river  bank  has,  like  every  other  subject 
of  tha  realm,  the  right  of  navigating  the 
river  as  one  of  the  public.  This,  however, 
is  not  a  right  coming  to  him  qua  owner  or 
occupier  of  any  lands  on  the  bank;  nor  is  it 
a  right  which  per  se  he  enjoys  in  ft  manner 
different  from  any  other  member  of  the  pub- 
lic 

"But  when  this  right  of  navigation  is  con-  ej 
nected  with  an  exclusive  access  to  and  from  h 
a  particular  wharf,  it  assumes  a  very*diff er-  * 
ent  character.  It  ceases  to  be  a  right  held 
in  common  with  the  rest  of  the  public,  for 
other  members  of  the  public  have  no  access 
to  or  from  the  river  at  the  particular  place, 
and  it  becomes  a  form  of  enjoyment  of  the 
land,  and  of  the  river  in  connection  with  the 
land,  the  disturbance  of  which  may  be  vin- 
dicated in  damages  by  an  action,  or  re- 
strained by  an  injunction.  It  is,  as  was  de- 
cided by  this  House  in  the  cases  to  which  I 
have  referred,  a  portion  of  the  valuable  en- 
joyment of  the  land,  and  any  work  which 
takes  it  away  is  held  to  be  an  'injurious  af- 
fecting* of  the  land,  that  is  to  say,  the  oc- 
casioning to  the  land  of  an  injuria  or  an  in- 
fringement of  right  The  taking  away  of 
river  frontage  of  a  wharf,  or  the  raising  of 
an  impediment  along  the  frontage,  interrupt- 
ing the  access  between  the  wharf  and  the 
river,  may  be  an  injury  to  the  public  right 
of  navigation,  but  it  is  not  the  less  an  in- 
jury to  the  owner  of  the  wharf,  which,  in 
the  absence  of  any  parliamentary  authority, 
would  be  compensated  by  damages  or  alto- 
gether prevented."   L.  R.  1  App.  Cas.  671. 

This  distinction  between  the  right  of  im- 
mediate access  from  the  abutter's  property 
to  and  from  a  highway,  whether  a  street  or 
a  navigable  stream,  and  an  injury  arising 
after  he  reaches  it  and  which  is  common  to 
him  and  the  rest  of  the  public,  is  recognized 
by  the  courts  of  the  states,  and  the  former 
right  is  held  to  be  a  valuable  one,  which  can- 
not be  destroyed  without  compensation. 

Thus,  in  Haskell  v.  New  Bedford,  108 
Mass.  208,  it  was  held  that  where  a  sewer 
constructed  by  the  city  of  New  Bedford  dis- 
charged filth  into  the  dock  of  the  plaintiff, 
obstructing  hit  use  of  it,  it  created  a  pri- 
vate nuisance  to  the  plaintiff  upon  his  own 
land  for  which  he  could  maintain  an  action 
for  the  special  damages  thereby  occasioned 
to  him,  without  regard  to  the  question 
whether  it  was  also  a  nuisance  to  the  pub- 
lic, Mr.  Justice  Gray,  now  a  justice  of  this 
court,  saying:  "The  plaintiff's  title  extend- 
ed, by  virtue  of  the  statute  of  1806  [chap. 
18]  to  the  channel  of  the  river;  the  filling 
up  of  the  dock  impaired  his  use  and  enjoy- 
ment of  it  for  the  purpose  for  which  it  had 
been  constructed  and  actually  used;  and  the 
injury  thus  done  to  him  differed,  not  only 
in  degree  but  in  kind,  from  the  injury  to 
the  public  by  interference  with  navigation. 
Neither  this  special  injury  to  him,  nor  thatg 
occasioned  to  his  premises  by  making  them  h 
'offensive  and  unhealthy,  was  merged  in  the* 
'  common  nuisance," — and  citing,  among  other 
cases,  Rose  v.  Groves,  one  of  the  English 
cases  above  mentioned. 

And  in  Bray  ton  v.  Fall  River,  113  Mass. 
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218, 18  Am.  Rep.  470,  it  was  held  that  while 
the  owner  of  a  wharf  upon  a  tide-water  creek 
eannot  maintain  an  action  for  an  illegal  ob- 
struction to  the  creek,  that  being  a  eommom 
damage  to  all  who  use  it,  yet  for  an  obstruc- 
tion adjoining  the  wharf,  which  prevent* 
▼easels  from  Tying  in  it  in  the  accustomed 
manner,  this  being  a  particular  damage,  he 
can  maintain  an  action. 

In  Deloplaine  ▼.  Chicago  &N.W.R,  Co. 
42  Wis.  214,  24  Am.  Rep.  386,  the  supreme 
court  of  Wisconsin  held  that — 

"While  the  riparian  proprietor  only  takes 
to  the  water  line,  it  by  no  means  follows,  nor 
are  we  willing  to  admit,  that  he  can  be  de- 
prived of  his  riparian  rights  without  com- 
pensation. As  proprietor  of  the  adjoining 
land,  and  as  connected  with  it,  he  has  the 
right  of  exclusive  access  to  and  from  the 
waters  of  the  lake  at  that  particular  place; 
he  has  the  right  to  build  piers  and  wharves 
in  front  of  his  land  out  to  navigable  waters, 
in  aid  of  navigation,  not  interfering  with 
the  public  use.  These  are  private  rights  in- 
cident to  the  ownership  of  the  shore,  which 
he  possesses  distinct  from  the  rest  of  the 
public.    .    .  . 

"It  is  evident  from  the  nature  of  the  case 
that  these  rights  of  user  and  of  exclusion 
are  connected  with  the  land  itself,  grow  out 
of  its  location,  and  cannot  be  materially 
abridged  or  destroyed  without  inflicting  an 
injury  upon  the  owner  which  the  law  should 
redress.  It  seems  unnecessary  to  add  the 
remark  that  these  riparian  rights  are  not 
common  to  the  citizens  at  large,  but  exist 
as  incidents  to  the  right  of  the  soil  itself  ad- 
jacent to  the  water.  In  other  words,  accord- 
ing to  the  uniform  doctrine  of  the  best  au- 
thorities, the  foundation  of  riparian  rights, 
ew  vi  termini,  is  the  ownership  of  the  bank 
or  shore.  .  .  .  These  riparian  rights  are 
undoubted  elements  in  the  value  of  property 
thus  situated.  If  destroyed,  can  anyone 
seriously  claim  that  the  plaintiffs  have  not 
suffered  a  special  damage  in  respect  to  their 
property,  different  both  in  degree  and  kind 
from  that  sustained  by  the  general  publieT 
It  seems  to  us  not." 

In  BrUbine  v.  St.  Paul  <t  8.  C.  R.  Co.  23 
Minn.  114,  it*waa  held  by  the  supreme  court 
of  Minnesota  that  the  state  could  not  give  a 
railroad  company  the  right  to  occupy  a  ri- 
parian front  without  making  compensation 
for  the  injury  to  riparian  rights.  The  court, 
after  citing  cases  in  this  court,  said: 

"According  to  the  doctrine  of  these  deci- 
sions the  plaintiff  possessed  the  right  to  en- 
joy free  communication  between  his  abutting 
premises  and  the  navigable  channel  of  the 
river,  to  build  and  maintain,  for  his  own  and 
the  public  use,  suitable  landing  places, 
wharves,  etc.  .  .  .  The  rights  which 
thus  belonged  to  him  as  riparian  owner  of 
the  abutting  premises  were  valuable  property 
rights,  of  which  he  could  not  be  devested 
without  consent,  except  by  due  process  of 
law,  and,  if  for  public  purposes,  upon  just 
compensation." 

In  Indiana,  B.  <t  W.  R.  Co.  v.  Eberle,  110 


Ind.  646,  11  IT.  E.  468,  the  supreme  court  of 
Indiana  said: 

"Whatever  may  be  the  rule  of  decision 
elsewhere,  nothing  is  better  settled  in  this 
state  than  that  the  owners  of  lots  abutting 
on  a  street  may  have  a  peculiar  and  distinct 
interest  in  the  easement  in  the  street  in  front 
of  their  lota.  This  interest  includes  the  right 
to  have  the  street  kept  open  and  free  from 
any  obstruction  which  prevents  or  materially 
interferes  with  the  ordinary  means  of  ingress 
to  and  egress  from  the  lots.  It  is  distin- 
guished from  the  interest  of  the  general  pub- 
lic, in  that  it  becomes  a  right  appendant,  and 
legally  adhering,  to  the  contiguous  grounds 
and  the  improvements  thereon  as  the  owner 
may  have  adapted  them  to  the  street.  To 
the  extent  that  the  street  is  a  necessary  and 
convenient  means  of  access  to  the  lot,  it  is 
as  much  a  valuable  property  right  as  the  lot 
itself.  It  cannot,  therefore,  be  perverted 
from  the  uses  to  which  it  was  originally 
dedicated,  nor  devoted  to  uses  inconsistent 
with  street  purposes,  without  the  abutting 
lotowner's  consent,  until  due  compensation 
be  first  made  according  to  law  for  any  injury 
and  damage  which  may  directly  result  from 
such  interference." 

This  right  of  the  owner  of  a  lot  abutting 
on  a  street  to  free  access  to  and  from  the 
street,  which  right  is  analogous  to  the  one 
we  are  here  considering,  has  been  frequently 
considered  by  the  state  courts,  and  some  of 
the  conclusions  reached  are  thus  stated  in  2 
Dillon's  Municipal  Corporations,  4th  ed.  { „ 
666:  g 
*  "The  full  conception  of  the  true  nature  of  • 
a  public  street  in  a  city,  as  respects  the  rights 
of  the  public  on  the  one  hand,  and  the  rights 
of  the  adjoining  owner  on  the  other,  has  been 
slowly  evolved  from  experience.  It  has  been 
only  at  a  recent  period  .  .  .  that  these 
two  distinct  rights  have,  separately  and  in 
their  relations  to  each  other,  come  to  be  un- 
derstood and  defined  with  precision.  The  in- 
justice to  the  abutting  owner  arising  from 
the  exercise  of  unrestrained  legislative  power 
over  streets  in  cities  was  such  that  the  abut- 
ter necessarily  sought  legal  redress,  and  the 
discussion  thence  ensuing  led  to  a  more  care- 
ful ascertainment  of  the  nature  of  streets, 
and  of  the  rights  of  the  adjoining  owner  in 
respect  thereof.  It  was  seen  that  he  had,  in 
common  with  the  rest  of  the  public,  a  right 
of  passage.  But  it  was  further  seen  that  he 
had  rights  not  shared  by  the  public  at  large, 
special  and  peculiar  to  himself,  and  which 
arose  out  of  the  very  relation  of  his  lot  to 
the  street  in  front  of  it;  and  that  these 
rights,  whether  the  bare  fee  of  the  streets 
was  in  the  lotowner  or  in  thecity,  were  rights 
of  property,  and  as  such  ought  to  be,  and 
were,  as  sacred  from  legislative  invasion  as 
his  right  to  the  lot  itself.  In  cities  the  abut- 
ting owner's  property  is  essentially  depend- 
ent upon  sewer,  gas,  and  water  connections ; 
for  these  such  owner  has  to  pay  or  contribute 
out  of  his  own  purse.  He  has  also  to  pay  or 
contribute  towards  the  cost  of  sidewalks  and 
pavements.  These  expenditures,  as  well  as 
the  relations  of  his  lot  to  the  street,  give  him 
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ft  special  interest  in  the  itreet  in  front  of  Mm, 
distinct  from  that  of  the  public  at  large.  He 
may  make,  as  of  right,  ail  proper  uses  of  the 
street,  subject  to  the  paramount  right  of  the 
public  for  all  street  uses  proper,  and  subject 
also  to  reasonable  and  proper  municipal  and 
police  regulation.  Such  rights,  being  prop- 
erly rights,  are,  like  other  property  rights, 
under  the  protection  of  the  Constitution." 

The  courts  of  New  York,  which  formerly 
took  another  view,  now  hold  that  right  of  ac- 
cess is  a  valuable  property  right  and  entitled 
to  constitutional  protection  as  such.  Steer* 
T.  Brooklyn,  101  N.  Y.  51,  4  N.  E.  7;  Lang- 
don  v.  Jfew  York,  93  N.  Y.  129. 

It  is  true  that,  in  the  later  case  of  Sage 
T.  New  York,  164  N.  Y.  62,  38  L.  R.  A.  606, 
9  47  N.  E.  1096,  it  was  held  that  the  riparian 
t»  rights  of  the  owner  of  lots  abutting  on  the 
•  Harlem  river,  a  tide-water  stream,  are*sub- 
ordinate  to  the  right  of  the  city  of  New  York, 
under  its  ancient  charters  supplemented  by 
constitutional  legislation  and  state  grants, 
to  fill  in  and  make  improvements,  such  as  an 
exterior  street,  docks,  and  bulkheads,  from 
the  high-water  mark  in  front  of  his  upland 
to  and  below  low-water  mark,  essential  to 
navigation  and  commerce,  without  compensa- 
tion.. But  the  opinion  shows  that  the  deci- 
sion was  put  wholly  upon  the  law  of  the  state 
of  New  York  as  declared  in  the  authorities 
cited.  Thus,  the  language  of  Gerard  in  his 
work  on  Titles  to  Real  Estate  is  adopted: 

"It  has  been  established  in  this  state  [New 
York]  by  judicial  decision  that  the  legisla- 
ture of  the  state  has  an  inherent  right  to 
control  and  regulate  the  navigable  waters 
within  the  state.  .  .  .  The  individual 
right  of  the  riparian  owner  was  considered 
...  as  subject  to  the  right  of  the  state 
to  abridge  or  destroy  it  at  pleasure  by  a  con- 
struction or  filling  in  beyond  his  outer  line, 
and  that,  too,  without  compensation  made. 

And  again,  the  court  says: 

"In  other  states,  some  of  the  authorities 
are  in  accord,  while  others  are  opposed  to  the 
rule  adopted  in  this  state.  .  .  .  The 
want  of  harmony  is  probably  owing  to  the 
difference  in  the  rule  as  to  the  ownership  of 
the  tideway,  which  is  held  in  some  jurisdic- 
tions to  belong  to  the  state,  and  in  others  to 
the  riparian  proprietors.  This  also  accounts 
for  the  want  of  harmony  in  the  Federal 
courts,  as  they  follow  the  courts  of  the  state 
where  the  case  arose,  unless  some  question 
arises  under  an  act  of  Congress." 

This  case,  therefore,  must  be  regarded  as 
an  adjudication  that,  in  the  state  of  New 
York,  the  nature  and  extent  of  riparian 
rights  are  to  be  determined  by  the  law  of  the 
state,  and  that  the  Federal  courts,  in  passing 
upon  such  rights,  follow  that  law. 

In  Backus  v.  Detroit,  49  Mich.  110,  13  N. 
W.  380,  it  was  held  by  the  supreme  court  of 
Michigan,  per  Cooley,  J.,  that  the  better  and . 
more  sensible  doctrine  is  that  the  land  under 
the  water  in  front  of  a  riparian  proprietor, 
though  beyond  the  line  of  private  ownership, 
cannot  be  taken  and  appropriated  to  a  public 
use  by  a  railway  company  under  its  right 
of  eminent  domain  without  making  compen- 
sation to  the  riparian  proprietor. 


•Leaving  the  decisions  of  tha  state  courts,  • 
let  us  turn  to  those  of  thia  court, — and  f 
shall  not  consider  it  necessary  to  advert  to 
the  earlier  decisions,  because  they  are  re- 
ferred to  and  considered  in  the  later  ones. 

St.  Paul  <t  P.&.  Co.  v.  Sohurmeir,  7  Wall. 
272,  19  It.  ed.  74,  was  a  case  involving  the 
right  of  the  complainant,  Schurmeir,  to  en. 
join  the  St.  Paul  &  P.  Railway  Company 
from  taking  possession  and  building  its  rail- 
road upon  certain  ground  in  the  city  of  St. 
Paul,  Minnesota,  bordering  on  the  Mississip- 
pi river,  and  lying  between  lots  of  the  com- 
plainant and  that  river.  The  railroad  com- 
pany claimed  to  own  the  land  in  fee  under  a 
congressional  land  grant  of  May  22,  1857. 
The  supreme  court  of  Minnesota  held  that  the 
complainant  was  entitled  to  a  decree  as 
prayed  for;  and  this  court,  on  appeal,  af- 
firmed the  judgment  of  the  supreme  court  of 
Minnesota,  holding  that,  under  the  case  of 
Dutton  v.  Shirey,  1  Black,  23,  17  L.  ed.  29, 
although  riparian  owners  are  limited  to  the 
stream,  still  they  also  have  the  same  right 
to  construct  suitable  landings  and  wharves, 
for  the  convenience  of  commerce  and  naviga- 
tion, as  is  accorded  riparian  properties 
bordering  on  navigable  waters  affected  by  the 
ebb  and  flow  of  the  tide ;  and,  speaking  of  the 
contention,  on  behalf  of  the  railroad  com- 
pany, that  the  complainant  bad  dedicated 
the  premises  to  the  public  as  a  street,  and 
had  thus  parted  with  his  title  to  the  same, 
this  court  said : 

"Suppose  the  construction  of  that  provi- 
sion, as  assumed  by  the  respondents,  is  cor- 
rect, it  is  no  defense  to  the  suit,  because  it 
is  nevertheless  true  that  the  municipal  cor- 
poration took  the  title  in  trust,  impliedly,  if 
not  expressly,  designated  by  the  acts  of  the 
party  making  the  dedication.  They  could 
not,  nor  could  the  state,  convey  to  the  re- 
spondents any  right  to  disregard  the  trust, 
or  to  appropriate  the  premises  to  any  pur- 
pose which  would  render  valueless  the  ad- 
joining real  estate  of  the  complainant." 

In  Yates  v.  Milwaukee,  10  Wall.  497,  19 
L.  ed.  984,  on  appeal  from  the  circuit  court 
of  the  district  of  Wisconsin,  it  was  held  that 
the  owner  of  land  bounded  by  a  navigable 
river  has  certain  riparian  rights,  whether  m 
his  title  extend  to  the  middle  of  the  stream*; 
'or  not;  that  among  these  are  free  access  to* 
the  navigable  part  of  the  stream,  and  the 
right  to  make  a  landing,  wharf,  or  pier,  for 
his  own  use,  or  for  the  use  of  the  public;  that 
those  rights  are  valuable,  and  are  property, 
and  can  be  taken  for  the  public  good  only 
when  due  compensation  is  made.   In  the 
opinion,  per  Miller,  J.,  it  was  said: 

"Whether  the  title  of  the  owner  of  such  a 
lot  extends  beyond  the  dry  land  or  not,  he  is 
certainly  entitled  to  the  rights  of  a  riparian 
proprietor  whose  land  is  bounded  by  a  nav- 
igable stream;  and  among  those  rights  are 
access  to  the  navigable  part  of  the  river 
from  the  front  of  his  lot,  the  right  to  make 
a  landing,  wharf,  or  pier  for  his  own  use  or 
for  the  use  of  the  public,  subject  to  such  gen- 
eral rules  and  regulations  as  the  legislature 
may  see  proper  to  impose  for  the  protection 
of  the  rights  of  the  public,  whatever  those 
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may  be.  .  .  .  This  riparian  right  ia 
property,  and  ia  valuable,  and,  though  it  must 
M  enjoyed  in  due  subjection  to  the  rights  of 
the  public,  it  cannot  be  arbitrarily  or  ca- 
priciously destroyed  or  impaired.  It  is  a 
right  of  which,  when  once  Tested,  the  owner 
can  only  be  deprived  in  accordance  with  es- 
tablished law,  and,  if  necessary  that  it  be 
taken  for  the  public  good,  upon  due  compen- 
sation." 

Accordingly  this  court  reversed  the  decree 
of  the  circuit  court,  and  instructed  it  "to 
enter  a  decree  enjoining  [the  city  of  Milwau- 
kee] the  defendants  below  from  interfering 
with  plaintiff's  wharf,  reserving,  however,  the 
right  of  the  city  to  remove  or  change  it  so 
far  as  may  be  necessary  in  the  actual  im- 
provement of  the  navigability  of  the  river, 
and  upon  due  compensation  made." 

The  opinion  in  Tate*  v.  Milwaukee,  like 
that  of  the  majority  in  the  present  case,  may 
be  liable  to  the  criticism  made  upon  it  in 
Bhively  v.  Bowlby,  152  U.  8.  1,  36,  38  L.  ed. 
331, 14  Sup.  Ct  Rep.  548,  as  having  gone  too 
far  in  saying  that  the  owner  of  land  adjoin- 
ing any  navigable  water,  whether  within  or 
above  the  ebb  and  flow  of  the  tide,  has,  inde- 
pendently of  local  lata,  a  right  of  property  in 
the  soil  below  high-water  mark,  and  the  right 
to  build  out  wharves  so  far,  at  least,  as  to 
reach  water  really  navigable.  But,  so  cor- 
rected, it  is  a  direct  authority  for  the  propo- 
sition we  are  now  considering,  namely,  that 
riparian  rights,  when  recognized  as  existing 
by'the  law  of  the  state,  are  a  valuable  prop- 
erty, and  the  subject  of  compensation  when 
taken  for  public  use. 

In  the  case  of  Weber  v.  /State  Harbor 
Oomrs.  18  Wall.  64,  21  L.  ed.  801,  it  is  said: 

"It  is  unnecessary  for  the  disposition  of 
this  case  to  question  the  doctrine  that  a  ri- 
parian proprietor  whose  land  is  bounded  by 
a  navigable  stream  has  the  right  of  access  to 
the  navigable  part  of  the  stream  in  front  of 
his  land,  and  to  construct  a  wharf  or  pier 
projecting  into  the  stream  for  his  own  use, 
or  the  use  of  others,  subject  to  such  general 
rules  and  regulations  as  the  legislature  may 
prescribe  for  the  protection  of  the  public,  as 
was  held  in  Yates  v.  Milwaukee.  On  the  con- 
trary, we  recognize  the  correctness  of  the  doc- 
trine as  stated  and  affirmed  in  that  case." 

In  Potomao  8.  B.  Co.  v.  Upper  Potomac  8. 
B.  Co.  109  U.  8. 682, 27  I*  ed.  1073, 3  Sup.  Ct 
Rep.  445,  4  Sup.  Rep.  15,  Mr.  Justice 
Matthews,  delivering  the  opinion  of  this 
court,  quoted  with  approval  the  definition  of 
a  riparian  owner  ana  of  his  right  of  access  to 
a  navigable  river  in  front  of  his  lot,  given 
by  Mr.  Justice  Miller  in  Tatet  v.  Milwaukee, 

In  JUinois  0.  R.  Co.  v.  Illinois,  146  V.  8. 
445,  36  L.  ed.  1039, 13  Sup.  Ct.  Rep.  110,  this 
court  said:  "The  riparian  proprietor  is  en- 
titled, among  other  rights,  as  held  in  Tatet 
v.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984, 
to  access  to  the  navigable  part  of  the  water 
on  the  front  of  which  lies  nis  land,  and  for 
that  purpose  to  make  a  landing,  wharf,  or 

5ier  for  his  own  use  or  for  the  use  of  thepub- 
c,  subject  to  such  general  rules  and  regula- 
tions as  the  legislature  may  prescribe  for  the 
protection  of  the  rights  of  the  public.  In 


the  ease  cited  the  court  held  that  this  ripar- 
ian right  was  property  and  valuable;  and, 
though  it  must  be  enjoyed  in  due  subjection 
to  the  rights  of  the  public,  it  could  not  be 
arbitrarily  or  capriciously  impaired." 

In  Eldridge  v.  Treeevant,  160  U.  8.  452,  40 
L.  ed.  490, 16  Sup.  Ct.  Rep.  345,  it  was  again 
held  by  this  court,  following  Hardin  v.  Jor- 
dan, 140  U.  8.  384,  35  L.  ed.  434, 11  Sup.  Ct. 
Rep.  808,  838,  and  Bkively  v.  Bowlby,  152  U. 
S.  1,  58,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  648, 
that  the  nature  and  legal  incidents  of  land 
abutting  on  navigable  streams  were  declared 
by  the  law  of  the  state  wherein  the  land  was 
situated.  A  bill  was  filed  in  the  circuit  court 
of  the  United  States  for  the  western  district 
of  Louisiana  by  Eldridge,  a  citizen  of  Missis-  © 
sippi,  against  the  board  of  engineers  of  the » 
state  of  Louisiana'and  one  Trezevant,  who* 
had  been  employed  by  that  board  to  construct 
a  public  levee  through  a  plantation  belong- 
ing to  the  complainant  and  situated  in  Car- 
roll township,  state  of  Louisiana,  in  pursu- 
ance of  an  act  of  the  general  assembly  of  the 
state.  The  circuit  court  dismissed  the  bill, 
and  an  appeal  was  taken  to  this  court  It 
appeared,  and  indeed  was  conceded  by  the 
appellant,  that  under  the  law  and  constitu- 
tion of  the  state,  and  under  French  law  ex- 
isting before  the  transfer  of  the  territory  to 
the  United  States,  land  for  the  construction 
of  a  public  levee  on  the  Mississippi  river 
could  be  taken,  without  compensation,  by 
reason  of  a  servitude  on  such  lands  for  such 
a  purpose.  But  it  was  contended  on  behalf 
of  the  appellant  that,  because  he  was  a  citi- 
zen of  another  state,  and  because  he  derived 
his  title  through  a  patent  of  the  United 
States,  that  whatever  may  have  been  the  con- 
dition of  the  ancient  grants,  no  such  condi- 
tion attached  to  his  ownership,  and  that  the 
lands  bordering  on  a  navigable  stream  were 
as  much  within  the  protection  of  the  consti- 
tutional principle  awarding  compensation 
as  other  property. 

After  reviewing  the  provisions  of  the  Con- 
stitution and  laws  of  the  state  and  the  deci- 
sions of  the  state  court  construing  them, 
and  citing  the  Federal  decisions,  this  court 
said: 

"These  decisions  not  only  dispose  of  the 
proposition  that  lands  situated  within  a 
state,  but  whose  title  is  derived  from  the 
United  States,  are  entitled  to  be  exempted 
from  local  regulations  admitted  to  be  appli- 
cable to  lands  held  by  grant  from  the  state, 
but  also  of  the  other  proposition  that  the 
provisions  of  the  14th  Amendment  extend  to 
and  override  public  rights  existing  in  the 
form  of  servitudes  or  easements,  held  by  the 
courts  of  a  state  to  be  valid  under  the  Consti- 
tution and  laws  of  such  state. 

"The  subject-matter  of  such  rights  and 
regulations  falls  within  the  control  of  the 
states,  and  the  provisions  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States 
are  satisfied  if,  in  cases  like  the  present  one, 
the  state  law,  with  its  benefits  and  its  obliga- 
tions, is  impartially  administered.  Walker 
v.  Bauvinet,  92  U.  S.  00,  23  L.  ed.  678; 
Davidson  v.  Veto  Orleans,  96  U.  S.  97,  24  L. 
ed.  616;  Missouri  v.  Lewis,  101  U.  8.  22, 
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«e  sub  nom.  Bowman  v.  Lewis.  25  L.  ed.  080 ; 

V  Bollinger  v.  Davis,  146  U.  S.*S14,  36  L.  ed. 
086,  13  Sup.  Ct  Rep.  105.  The  plaintiff  in 
error  is,  indeed,  not  a  citizen  of  Louisiana, 
bat  he  concede*  that,  aa  reapecta  hia  prop- 
arty  in  that  state,  he  baa  received  the  same 
measure  of  right  as  that  awarded  to  its  citi- 
zens, and  we  are  unable  to  see,  in  the  light 
•f  the  Federal  Constitution,  that  he  haa  been 
deprived  of  hia  property  without  due  process 
of  law,  or  been  denied  the  equal  protection  of 
the  laws." 

The  case  of  Gibson  t.  United  States,  166 
U.  S.  260,  41  L.  ed.  996,  17  Sup.  Ct  Rep.  578, 
ia  cited  and  relied  on  in  the  majority  opin- 
ion. In  that  case  the  owner  of  a  farm  front- 
ing on  the  Ohio  river  filed  a  petition  in  the 
court  of  claims  complaining  of  the  construc- 
tion by  the  United  States  of  a  dyke  in  the 
bed  of  the  river,  and  which  the  plaintiff  al- 
leged to  interfere  with  her  landing.  The 
principal  finding  of  the  court  of  claims  was 
as  follows: 

"Claimant's  access  to  the  navigable  por- 
tion of  the  stream  was  not  entirely  cut  off; 
at  a  9-foot  stage  of  the  water,  which  fre- 
quently occurs  during  November,  December, 
March,  April,  and  May,  she  could  get  into 
her  dock  in  any  manner;  that  from  a  3-foot 
stae e  she  could  communicate  with  the  navi- 
gable channel  through  the  chute;  that  at  any 
time  she  could  haul  out  to  the  channel  by 
wagon." 

The  only  injury  suffered,  therefore,  by  the 
plaintiff  was  the  inconvenience  of  having  to 
haul  her  produce  by  wagon  over  and  across 
the  dike  in  such  portions  of  the  year  when 
the  water  was  below  a  3-foot  stage,  and 
when,  at  that  part  of  the  Ohio  river,  naviga- 
tion waa  almost  wholly  suspended.  At  other 
timea,  and  when  the  stage  of  the  water  per- 
mitted navigation,  the  plaintiff  had  the  use 
of  her  dock.  The  court  of  claims  dismissed 
the  petition,  and  its  decree  was  affirmed  by 
this  court.  There  was  no  pretense  that  the 
dike  in  question  touched  the  plaintiff's  land 
at  any  point. 

The  Chief  Justice,  in  the  opinion,  put  the 
judgment  chiefly  on  the  decisions  of  the  state 
court.  He  said:  "By  the  established  law 
of  Pennsylvania,  as  observed  by  Mr.  Justice 
Gray  in  Shively  v.  Boxolby,  'the  owner  of 
lands  bounded  by  navigable  water  has  the 
title  in  the  soil  between  high  and  low  water 
mark,  subject  to  the  public  right  of  naviga- 
a  tion  and  to  the  authority  of  the  legislature 

*  to  make  public  improvements  upon  it,  and  to 

•  regulate  his  use  of  it.' "  And  after  citing 
several  Pennsylvania  cases,  the  Chief  Jus- 
tice concluded  his  opinion  by  saying:  "In 
short,  the  damage  resulting  from  the  prose- 
cution of  this  improvement  of  a  navigable 
highway,  for  the  public  good,  was  not  the  re- 
sult of  a  taking  of  the  appellant's  property, 
and  was  merely  incidental  to  the  exercise  of 
a  servitude  to  which  her  property  had  al- 
ways been  subject."  It  is  obvious,  therefore, 
that  in  this  case  the  court  applied  the  doc- 
trine of  Eldridge  v.  Trezevant,  which  waa 
cited  in  the  opinion,  and  that  the  aervitude 
to  which  the  plaintiff's  lands  were  said  to  be 
subject  was  a  servitude  existing  under  the 


state  law,  and  not  a  servitude  created  by 
Federal  law. 

In  the  states  which  originally  formed  this 
Union,  or  in  those  admitted  sines,  it  has 
never  been  held  that  the  United  States, 
through  any  of  their  departments,  could  im- 
pose servitudes  upon  the  lands  owned  by  the 
states  or  by  their  grantees.  The  cases  are  all 
the  other  way.  New  Orleans  v.  United  States, 
10  Pet  736,  9  L.  ed.  602;  Pollard  v.  Bagan, 
3  How.  212,  11  L.  ed.  665;  Barney  v.  Keo- 
kuk, 04  U.  S.  324,  24  L.  ed.  224;  Van  Brook- 
Un  v.  Tennessee,  117  U.  S.  151, 168,  tub  nom. 
Van  Brooklin  v.  Anderson,  29  L.  ed.  845, 
851,  6  Sup.  Ct.  Rep.  670;  Shively  v.  Bowlby, 
152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct  Rep. 
548. 

In  the  recent  case  of  Morris  v.  United 
States,  174  U.  S.  106,  43  L.  ed.  946,  19  Sup. 
Ct  Rep.  649,  the  question  of  the  nature  and 
extent  of  riparian  rights  on  the  Potomac 
river  in  front  of  the  city  of  Washington  was 
involved.  The  majority  of  the  court  held 
that  under  the  evidence,  the  titles  of  the  own- 
ers of  lots  in  the  city  plans  were  bounded 
by  Water  street  and  that  therefore,  such 
owners  possessed  no  riparian  Tights  entitled 
to  compensation  by  the  United  States  in 
carrying  out  a  scheme  of  improvement  of 
the  waters  of  the  river. 

The  opinion  of  the  court  proceeded  on  the 
assumption,  as  matter  of  law,  that  owners 
of  land  abutting  on  the  river  would  be  pos- 
sessed of  riparian  rights,  and  entitled,  there- 
fore, to  compensation  if  such  rights  were  im- 
paired or  destroyed  by  the  improvements 
proposed  by  the  government  but  held,  as  a 
conclusion  from  the  evidence,  that  as  matter 
of  fact,  the  owners  of  lots  under  the  city 
plans  did  not  have  titles  extending  to  the 
river,  but  that  their  lots  were  bounded  byes 
Water  street  the  title  to  which  was  in  the* 
city,  and  therefore  no  compensation  for*ex-* 
elusion  from  the  river  could  be  enforced.  The 
case,  therefore,  may  be  properly  regarded  as 
an  authority  for  the  proposition  that  the 
owners  of  lots  abutting  on  a  navigable  river 
are  entitled  to  compensation  if  their  riparian 
right  of  access  is  taken  from  them  by  im- 
provements made  by  the  government  to  pro- 
mote the  navigability  of  the  Potomac  river. 
The  long  investigation  by  court  and  counsel 
was,  indeed,  labor  in  vain  if,  at  last  riparian 
rights  possessed  by  the  lotowners  should  be 
decided  not  to  be  private  property  within 
the  protection  of  the  Constitution. 

If,  then,  by  the  law  of  the  state  in  which 
the  land  is  situated,  the  right  of  access  to 
navigable  streams  is  one  of  the  incidents  of 
abutting  land,  if  such  rights  are  held  to  be 

Sroperty  and  valuable  as  such,  can  the 
'nited  States,  under  the  incidental  power 
arising  out  of  their  jurisdiction  over  inter- 
state commerce,  destroy  such  right  of  access 
without  making  compensation  T  I  think 
that  this  question  may  well  be  answered  in 
the  words  of  Gould  in  his  work  on  Waters, 
2d  ed.  {  151 :  "When  it  is  conceded  that  ri- 
parian rights  are  property,  the  question  as 
to  the  right  to  take  them  without  compensa- 
tion would  appear  to  be  at  an  end." 
The  argument  against  the  right  of  corn- 
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pen  ration  in  such  a  use  seams  to  be  based 
upon  an  assumption  that  because  the  govern- 
ment has  the  power  to  make  improvements 
in  navigable  waters  it  follows  thai  it  can  do 
so  without  "»«n*»g  compensation  to  the  own- 1 
era  of  private  property  destroyed  by  the  im- 
provements. But  this  assumption  is,  as  I 
think,  entirely  without  foundation,  and,  if 
permitted  by  the  courts  to  be  made  practi- 
cally applicable,  would  amount  to  a  disre- 
gard of  the  express  mandate  of  the  Consti- 
tution that  private  properly  shall  not  be 
taken  for  public  uses  without  just  compen- 
sation. 

"The  power  to  establish  postofficea  and  to 
create  courts  within  the  states  was  conferred 
upon  the  Federal  government;  included  in 
it  was  authority  to  obtain  sites  for  such  of- 
fices and  for  courthouses,  and  to  obtain  them 
by  such  means  as  were  known  and  appropri- 
ate. The  right  of  eminent  domain  was  one 
^  of  those  means  well  known  when  the  Consti- 
«t  tution  was  adopted,  and  employed  to  obtain 
•  land  for  public  uses.  Its*  existence,  there- 
fore, in  the  grantee  of  that  power,  ought  not 
to  be  questioned.  The  Constitution  itself 
contains  an  implied  recognition  of  it  beyond 
what  may  justly  be  implied  from  the  express 
grants.  The  6th  Amendment  contains  a 
provision  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion. What  is  that  but  an  implied  asser- 
tion that,  on  making  just  compensation,  it 
may  be  taken?"  Kohl  v.  United  States,  91 
U.  8.  374,  23  L.  ed.  452. 

Accordingly  in  that  cose,  a  proceeding  in- 
stituted by  the  United  States  to  appropriate 
a  parcel  of  land  in  the  city  of  Cincinnati 
as  a  site  for  a  postoffice  and  other  public 
uses  was  upheld,  but  those  proceedings  con- 
templated compensation,  and  Congress,  in 
the  act  authorizing  the  proceedings,  appro- 
priated money  for  the  purpose. 

Now  if,  in  order  to  render  valid  an  appro- 
priation of  private  property  for  the  use  of 
the  government  in  the  erection  of  postoffices 
and  courthouses,  compensation  must  be 
made,  what  is  the  difference  in  principle  if 
the  government  is  appropriating  private 
property  for  the  purpose  of  improving  the 
navigation  of  a  navigable  stream!  This 
question  has  been  already  put  and  answered 
by  this  court  in  Monongahela  Nov.  Co.  v. 
United  States,  148  U.  S.  312,  37  L.  ed.  463, 
18  Sup.  Ot  Rep.  622,  where  it  was  said: 

"It  eannot  be  doubled  .  .  .  that  Con- 
gress has  the  power  in  its  discretion  to  com- 
pel the  removal  of  this  lock  and  dam  as  ob- 
structions to  the  navigation  of  the  river,  or 
to  condemn  and  take  them  for  the  purpose  of 
promoting  its  navigability.  In  other  words, 
it  is  within  the  competency  ot  Congress  to 
make  such  provision  respecting  the  improve- 
ment of  the  Monongahela  river  as  In  its 
judgment  the  public  interests  demand.  Its 
dominion  is  supreme. 

"But,  like  other  powers  granted  to 
Congress  by  the  Constitution,  the  power  to 
regulate  commerce  is  subject  to  all  the  lim- 
itations Imposed  by  such  instrument,  and 
among  them  is  that  of  the  6th  Amendment 
we  have  heretofore  quoted.  Congress  has 
21  S.  C— 5. 


supreme  control  over  the  regulation  of  com- 
merce, but  if,  in  exercising  that  supreme 
control,  it  deems  it  necessary  to  take  private  y> 
property,  then  it  must  proceed  subject  to  the  J2 
'limitations  imposed  by  this  5th  Amendment,  • 
and  can  take  only  on  payment  of  just  com- 
pensation." 

"The  power  to  regulate  commerce  is  not 
given  in  any  broader  terms  than  that  to  es- 
tablish postoffices  and  post  roads;  but  if  Con- 
gress wishes  to  take  private  property  upon 
which  to  build  a  postoffice,  it  must  either 
agree  upon  the  price  with  the  owner,  or  in 
condemnation  pay  just  compensation  there- 
for. .  .  .  Ana  that  which  is  true  in  re- 
spect to  a  condemnation  of  property  for  a 
postoffice  is  equally  true  when  condemnation 
is  sought  for  the  purpose  of  improving  a 
natural  highway." 

As  already  remarked,  the  power  of  the 
government  to  control  and  regulate  naviga- 
ble streams,  and  to  carry  into  effect  schemes 
for  their  improvement,  is  not  directly  given 
by  the  Constitution,  but  is  only  recognized 
by  the  courts  as  an  incident  to  the  power  ex- 
pressly given  to  regulate  commerce  between 
the  states  and  with  foreign  nations. 

Now,  if  it  be  held  that  Congress  has  pow- 
er to  take  or  destroy  private  property  lying 
under  or  adjacent  to  navigable  streams, 
without  compensating  their  owners,  because 
it  is  done  in  the  exercise  of  the  power  to  reg- 
ulate commerce,  then  it  must  follow  that 
the  same  unlimited  power  can  be  exercised 
with  respect  to  private  property  not  in  nor 
bounded  by  water.  The  power  of  Congress 
to  regulate  commerce  is  not  restricted  to 
commerce  carried  on  in  lakes  and  rivers,  but 
equally  extends  to  commerce  carried  on  by 
land.  If  Congress,  yielding  to  a  loud  and 
increasing  popular  demand  that  it  should 
take  possession  and  control  of  the  railroads 
of  the  country,  or  should  undertake  the  con- 
struction of  new  railroads  as  arteries  of 
commerce,  this  novel  notion,  that  the  exist- 
ence of  the  right  to  regulate  commerce  cre- 
ates of  itself,  and  independently  of  the  law 
of  the  state,  a  Federal  servitude  on  all  prop- 
erty to  be  affected  by  the  exercise  of  that 
right,  would  apply  to  all  kinds  of  private 
property  wherever  situated. 

But  it  may  be  asked  why,  if  the  question 
as  to  riparian  rights  is  one  of  state  law,  the 
decision  of  the  supreme  court  of  Michigan  in 
the  present  case,  denying  the  claim  of  the 
abutting  owner  for  compensation  for  the  loose 
of  his  access  to  the  river,  is  not  conclusive?  J 
'The  answer  to  this  question  will  be  found* 
in  the  opinion  of  that  court.  Instead  of  as- 
certaining and  applying,  or  professing  to  ap- 
ply, the  law  of  the  state  in  respect  to  ripari- 
an rights,  the  supreme  court  of  Michigan 
treated  the  question  as  one  under  Federal 
law,  and,  following  what  it  understood  to  be 
the  doctrine  laid  down  by  several  Federal 
circuit  court  decisions  as  obligatory,  held 
that  it  was  competent  for  the  government  of 
the  United  States,  in  the  exercise  of  it* 
power  to  regulate  commerce  between  the 
states,  to  deprive  abutting  owners  of  their 
right  of  access  to  navigable  streams  without 
compensating  them  for  their  loss.  The  < 
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bo  relied  on  vera  Stookton  v.  Baltimore  4  V. 
7.  R.  Co.  32  Fed.  Rep.  9, 1  Inters.  Com.  Rep. 
411;  Hoicking  Point  Lighthouse  Ca*e,  39 
Fed.  Rep.  77;  and  Soranton  v.  Wheeler,  16 
U.  S.  App.  152,  67  Fed.  Rep.  803,  6  C.  C  A. 
685. 

The  first  of  these  cases  arose  on  a  bill  filed 
in  the  circuit  oourt  of  the  United  States  for 
the  district  of  New  Jersey  by  the  attorney 
general  of  New  Jersey,  seeking  to  restrain 
the  Baltimore  &  New  York  Railroad  Com- 
pany, acting  under  congressional  authority, 
from  occupying  without  compensation  land 
belonging  to  the  state  of  New  Jersey,  lying 
under  tide  waters,  by  the  pier  of  a  bridge. 
Mr.  Justice  Bradley,  refusing  the  injunction, 
said: 

"The  character  of  the  state's  ownership  of 
the  land  under  water — an  ownership  held, 
not  for  the  purpose  of  emolument,  but  for 
publio  use,  especially  the  public  use  of  nav- 
igation and  commerce — the  question  arises 
whether  it  is  a  kind  of  property  susceptible 
of  pecuniary  compensation  within  the  mean- 
ing of  the  Constitution.  The  5th  Amend- 
ment provides  only  that  private  property 
shall  not  be  taken  without  compensation, 
making  no  reference  to  public  property.  But 
if  the  phrase  may  have  an  application  broad 
enough  to  include  all  property  and  owner- 
ship, the  question  would  still  arise  whether 
the  appropriation  of  a  few  square  feet  of  the 
river  bottom  to  the  foundation  of  a  bridge 
which  is  to  be  used  for  the  transportation 
of  an  extensive  commerce  in  aid  and  relief 
of  that  afforded  by  the  waterway  is  at  all 
a  diversion  of  the  property  from  its  original 
^  publio  use." 

co  Mr.  Justice  Bradley  was  himself  a  New 
•  Jersey  lawyer,  and 'availed  himself,  in  that 
case,  of  the  law  of  that  state,  which  has  al- 
ways been  to  the  effect  that  the  land  under- 
lying the  tide  waters  belonged  to  the  state, 
and  was  held  for  a  public  use.  His  view  was 
that  as,  under  the  law  of  New  Jersey,  the 
land  beneath  tide  waters  was  held  by  the 
state  for  publio  uses,  such  land  was  not  pri- 
vate property  within  the  meaning  of  the  Con- 
stitution, or  that,  at  all  events,  its  occupa- 
tion, to  a  limited  extent,  by  the  pier  of  a 
bridge  intended  to  promote  commerce,  was 
not  a  diversion  of  the  property  from  its  orig- 
inal use. 

It  needs  no  argument  to  show  that  such  a 
decision  is  not  applicable  to  the  present  case. 
Indeed,  it  is  plain  that  if  the  case  had  been 
one  involving  the  right  of  an  abutter  to  ac- 
cess to  the  tide  water,  the  same  being,  under 
the  laws  of  the  state,  private  property,  the 
decision  of  that  learned  justice  would  have 
been  very  different.  He  was  the  organ  of 
this  court  in  pronouncing  the  opinion  in  Bar- 
ney v.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224, 
where  the  question  was  whether  the  title 
of  riparian  proprietors  on  the  banks  of  the 
Mississippi  extended  to  ordinary  high-water 
mark  or  to  the  shore  between  high  and  low 
water  mark,  and  said : 

"In  our  view  of  the  subject  the  correct 
principles  were  laid  down  in  Martin  v.  Wad- 
dell,  16  Pet  367,  10  L.  ed.  997;  Pollard  v. 
Hagan,  3  How.  212,  11  L.  ed.  565;  and  Good- 


UtU  T.  Kibbe,  9  How.  471,  13  L.  ed.  220. 
These  cases  related  to  tide  water,  it  is  true, 
but  they  enunciate  principles  which  are 
equally  applicable  to  all  navigable  waters. 
And  since  this  court,  in  the  case  of  The  Gen- 
esee Chief,  12  How.  443,  13  L.  ed.  1068,  has 
declared  that  the  Great  Lakes  and  other  nav- 
igable waters  of  the  country,  above  as  well 
as  below  the  flow  of  the  tide,  are,  in  the 
strictest  sense,  entitled  to  the  denomination 
of  navigable  waters,  and  amenable  to  the  ad- 
miralty jurisdiction,  there  seems  to  be  no 
sound  reason  for  adhering  to  the  old  rule  as 
to  the  proprietorship  of  the  beds  and  shores 
of  such  waters.  It  properly  belongs  to  the 
states  by  their  inherent  sovereignty,  and  the 
United  States  has  wisely  abstained  from  ex- 
tending (if  it  could  extend)  its  survey  and 
grants  beyond  the  limits  of  high  water.  The 
cases  in  which  this  court  has  seemed  to  hold 
a  contrary  view  depended,  as  most  cases 
must  depend,  on  the  local  laws  of  the  states  a 
in  which  the  lands  are  situated.  In  Iowa,* 
as*before  stated,  the  more  correct  rule  seems  « 
to  have  been  adopted  after  a  most  elaborate 
investigation  of  the  subject." 

Whether  the  distinction  suggested  by  Mr. 
Justice  Bradley,  between  property  held  by 
the  state  for  public  purposes  and  private 
property,  be  or  be  not  sound,  the  doctrine  has 
no  application  to  the  present  case,  and,  as 
the  circuit  court  case  was  not  brought  for 
review  to  this  court,  the  suggestion  remains 
unadjudged. 

The  so-called  Hawkins  Point  Lighthouse 
Case  was  an  ejectment  brought  in  the  Cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Maryland  to  recover  possession  of 
the  land  covered  by  a  lighthouse  erected  on 
land  lying  under  the  waters  of  a  tide-water 
navigable  river,  by  the  lighthouse  board,  in 
pursuance  of  acts  of  Congress.  The  plaintiff 
claimed  to  be  the  owner  of  the  submerged 
land,  and  the  action  did  not  involve  the 
question  of  access  to  the  river.  Judge  Mor- 
ris held  that  the  plaintiff  was  not  entitled 
to  recover;  and,  although  stating  that  "the 
court  of  appeals  of  Maryland,  whenever 
called  upon  to  declare  the  nature  of  the  ti- 
tle of  the  state  and  its  grantees  in  the  land 
at  the  bottom  of  navigable  streams,  has  uni- 
formly held  that  the  soil  below  high-water 
mark  was  as  much  a  part  of  the  jus  pub- 
licum as  the  stream  itself,"  extended  Mr. 
Justice  Bradley's  suggestion  in  the  New  Jer- 
sey case,  and  declared  that  the  plaintiff,  as 
grantee  of  the  state,  had  no  private  prop- 
erty in  the  submerged  land  entitled  to  con. 
stitutional  protection.  As  the  structure  was 
a  lighthouse  the  oase  might  have  been  gov- 
erned by  peculiar  considerations,  but  the 
learned  judge  of  the  circuit  court  seems  to 
have  gone  further,  and  to  have  held  that,  as 
a  matter  of  Federal  law,  "in  the  hands  of 
the  state  or  of  the  state's  grantees  the  bed 
of  a  navigable  river  remains  subject  to  an 
easement  of  navigation,  which  the  general 
government  can  lawfully  enforce,  improve, 
and  protect,  and  that  it  is  by  no  means  true 
that  any  dealing  with  a  navigable  stream 
which  impairs  the  value  of  the  rights  of  ri- 
parian owners^  gives  them  a  claim  for  corn- 
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pensation."  If  by  this  it  meant  that  ri- 
parian owners  may  be  deprived,  without 
compensation,  of  access  to  navigable  streams 
•butting  on  their  land,  by  reason  of  a  sup- 
posed servitude  or  easement  imposed  by  the 
power  granted  to  Congress  by  the  Constitu- 
tion to  regulate  commerce,  then,  for  the  rea- 
sons heretofore  given  and  under  the  author- 
ities cited,  such  a  view  cannot  be  sustained. 
The  case  under  the  name  of  Hill  v.  United 
States  was  brought  to  this  court,  but  the 
writ  of  error  was  dismissed  on  an  independ- 
ent ground,  which  rendered  it  unnecessary 
for  this  court  to  pass  upon  the  questions 
ruled  in  the  court  below.  There  the  question 
of  the  right  of  the  plaintiff  to  be  compen- 
sated for  deprivation  of  his  riparian  rights 
was  not  considered,  and,  indeed,  could  not 
be,  as  it  was  held  that  neither  the  circuit 
court  nor  this  court  had  jurisdiction.  Hill 
v.  United  States,  149  U.  S.  593,  37  L.  ed. 
862,  13  Sup.  Ct  Rep.  1011. 

Yet  this  was  the  case  which  the  supreme 
court  of  Michigan  said  in  their  opinion  "ap- 
peared to  be  exactly  in  point  and  to  rule  the 
present  case." 

The  only  other  case  relied  on  by  the  su- 
preme court  of  Michigan  was  Soranton  v. 
Wheeler,  16  U.  S.  App.  152,  57  Fed.  Rep.  803, 
6  C.  C.  A.  585,  being  this  identical  case, 
which  had  been  removed  from  the  state  to 
the  Federal  court.  It  was  subsequently 
brought  to  this  court,  but  was  dismissed  be- 
cause the  record  did  not  show  that  a  Fed- 
eral question  had  been  raised  or  presented 
in  the  plaintiff's  statement  of  his  case  in  the 
state  court.  Accordingly  the  cause  was  re- 
manded to  the  state  court,  and  subsequently 
reached  this  court  by  a  writ  of  error  to  the 
supreme  court  of  Michigan.  While  the  case 
was  in  the  circuit  court  of  appeals  an  opin- 
ion was  filed  by  Circuit  Judge  Lurton,  in 
which,  without  adverting  to  the  law  of  the 
state  of  Michigan,  or  citing  any  decisions  of 
the  supreme  court  of  that  state,  in  respect  to 
riparian  rights,  be  held  that  the  right  of  the 
plaintiff,  of  access  to  the  navigable  water, 
was  subordinate  to  the  power  of  the  Federal 
government  to  control  the  stream  for  the 
purposes  of  commerce,  and  that  the  plaintiff 
was  therefore  not  entitled  to  compensation 
for  the  extinction  of  his  right. 

The  proposition,  frequently  made,  that 
the  power  of  Congress  to  regulate  interstate 
commerce,  and  therefore  navigation,  is  par- 
amount, can  properly  be  understood  to  mean 
only  that,  as  between  the  authority  of  the 
states  in  such  matters  and  that  of  the  gen- 
»eral  government,  the  latter  is  superior.  It 
3  has  no  just  reference  to  questions  concern 
>  lng  private  property  lying  "within  the  states. 
Much  less  can  it  be  rightly  used  to  signify 
that  such  power  can  be  exercised  by  Con- 
gress without  regard  to  the  right  of  just 
compensation  when  private  property  is  tak- 
en for  public  use. 

The  suggestion  that  "the  riparian  owner 
acquired  the  right  of  access  to  navigability, 
subject  to  the  possibility  that  such  right 
might  become  valueless  in  consequence  of 
the  erection,  under  competent  authority,  of 
structures  on  the  submerged  lands  in  front 


of  his  property,  for  the  purpose  of  improv- 
ing navigation,"  would  seem  to  be  irrelevant* 
because  the  liability  that  his  private  prop- 
erty may  at  all  times  be  taken  for  pubhe 
uses  is  known  to  everyone.  But  hitherto  it 
has  not  been  supposed  that  the  knowledge 
of  such  liability  deprives  the  owner  of  the 
right  of  compensation  when  his  property  is 
actually  so  taken. 

Nor  can  the  statement  that,  in  the  opinion 
of  this  court,  "it  was  not  intended  by  the 
framers  of  the  Constitution  that  the  para- 
mount authority  of  Congress  to  improve  the 
navigation  of  the  public  navigable  waters 
of  the  United  States  should  be  crippled  by 
compelling  the  government  to  make  compen- 
sation for  the  injury  to  a  riparian  owner's 
right  of  access  to  navigability  that  might 
incidentally  result  fTom  an  improvement," 
be  admitted.  The  intention  of  the  framers 
in  the  provisions  of  the  Constitution, 


and  in  them  the  right  to  take  private  prop- 
erty for  public  uses  is  indissolubly  connected 
with  the  duty  to  make  just  compensation. 
It  cannot  be  supposed  that  a  recognition  of 
such  a  duty  would  cripple  the  government 
in  the  just  exercise  of  the  power  it  incident- 
ally possesses  to  regulate  interstate  naviga- 
tion. 

As,  then,  the  supreme  court  of  Michigan 
considered  the  question  solely  as  a  Federal 
one,  in  which  it  supposed  it  was  controlled 
by  the  Federal  cases  cited,  this  court  has  ju- 
risdiction to  review  its  judgment;  and  as  by 
that  judgment  the  plaintiff  in  error  has  been 
refused  the  protection  of  the  Constitution  of 
the  United  States  claimed  by  him,  I  think  the 
judgment  should  be  reversed  and  the  cause 
remanded  to  be  proceeded  in  according  to 
law. 

Mr.  Justice  Gray  and  Mr.  Justice  Peck- 
concur  in  this  dissent. 


(17»  U.  S.  1S1) 

CHESAPEAKE  ft  OHIO  RAILWAY  COM- 
PANY,  Plff .  in  Err., 

■  v. 

LUCY  DIXON,  Administratrix  of  Alexander 
Dixon,  Deceased,  R.  H.  Chalkey,  and  Wil- 
liam Sidles. 

Removal  of  cause* — joint  action  against  em- 
ployer and  employees — no  separable  con- 
troversy. 

An  action  against  a  railroad  company  and  two 
of  its  employees,  charging  them  with  concur- 
rent negligence  In  killing  a  person  at  a  rail- 
road crossing,  la  Joint,  and  not  several,  and 
therefore  cannot  be  removed  Into  a  Federal 
court  by  the  railroad  company  on  the  ground 
of  diverse  citizenship,  when  the  employees 
are  citizens  of  the  same  state  as  the  plain- 
tiff. 

(No.  40.] 

Argued  October  10,  1900.  Decided  Novem- 
ber 19, 1900. 
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IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  decision 
affirming  a  judgment  denying  an  application 
for  the  removal  of  the  action  to  a  Federal 
court.  Affirmed. 

See  same  case  below,  20  Ky.  L.  Rep.  792, 
47  S.  W.  616. 

Statement  by  Mr.  Chief  Justice  Fuller  i 

October  19,  1894,  Lacy  Dixon,  as  adminis- 
tratrix of  Alexander  Dixon,  brought  her  ac- 
tion against  the  Chesapeake  ft  Ohio  Railway 
Company,  R.  H.  Chalkey,  and  William  Sidles 
in  the  circuit  court  of  Boyd  county,  Ken- 
tucky, by  petition,  which  alleged: — 

"That  Alexander  Dixon  departed  this  life 
intestate  on  22d  day  of  September,  1894, 
while  a  resident  of  and  domiciled  in  Boyd 
county,  Kentucky;  that  by  an  order  of  the 
Boyd  county  court,  made  and  entered  on  the 

  day  of  September,  1894,  plaintiff  was 

appointed  administratrix  of  his  estate,  and 
gave  bond  and  duly  qualified,  and  is  now  act- 
ing as  the  administratrix  of  the  said  estate. 
A  copy  of  said  order  is  filed  herewith  as  part 
hereof,  marked  'A.' 

"She  says  that  the  defendant  the  Chesa- 
peake ft  Ohio  Railway  Company,  is  and,  at 
the  time  hereinafter  stated,  was  a  corpora- 
tion and  common  carrier  of  freight  and  pas- 
sengers for  hire,  and  said  defendant,  by  its 
locomotives,  cars,  and  other  appurtenances, 
now  operates  and,  at  the  times  hereinafter 
e<  stated,  operated  lines  of  railway  extending  in- 
2  to  the  county  of  Boyd  and  state  of  Kentucky. 
•  She  says  that  on  the  22d  day  of*  Septem- 
ber, 1894,  while  crossing  the  track  of  the 
defendant  at  the  crossing  of  the  Ashland  ft 
Catlettsburg  Turnpike  road  and  within  the 
corporate  limits  of  said  town,  the  said  intes- 
tate, Alexander  Dixon,  was  by  the  negligence 
of  the  defendant,  the  Chesapeake  &  Ohio 
Railway  Company,  and  of  its  agents  and 
servants,  R.  H.  Chalkey  and  Wm.  Sidles,  who 
were  in  charge  thereof,  run  over  and  instant- 
ly killed  by  one  of  defendant's  passenger 
trains  while  on  its  way  from  Catlettsburg  to 
Ashland,  Boyd  county,  Kentucky,  whereby 
she  had  been  damaged  in  the  sum  of  $30,000. 

"At  the  time  and  place  when  and  where 
plaintiff's  intestate  was  injured,  as  aforesaid, 
the  defendants  R.  H.  Chalkey  and  Wm.  Sidles 
were,  and  for  a  long  time  theretofore  had 
been,  servants  of  the  corporate  defendants, 
in  charge  and  control  of  said  train,  and  then 
and  there  were,  and  for  a  long  time  thereto- 
fore had  continuously  been,  respectively,  en- 
gineer and  fireman  of  said  train,  and  said 
negligence  of  the  corporate  defendant  was 
done  by  and  through  its  said  servants  and 
other  of  its  servants  then  and  there  in  its 
employment,  and  said  negligence  waa  the 
joint  negligence  of  all  the  defendants." 

On  the  30th  of  January,  1896,  the  railway 
company  filed  its  petition  for  the  removal  of 
the  cause  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  and  ten- 
dered therewith  a  bond,  as  required  by  law. 

The  petition  read  as  follows : 

"Your  petitioner,  Chesapeake  ft  Ohio  Rail- 
way Company,  respectfully  shows  that  it  is 
one  of  the  defendants  in  the  above-entitled 


suit,  and  that  the  matter  and  amount  in  dis- 
pute in  the  said  suit,  exclusive  of  interest 
and  cost,  exceeds  the  sum  or  value  of  $2,000. 

"Your  petitioner  further  shows  that  the 
said  suit  is  of  a  civil  nature,  and  that  there 
is  in  said  suit  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and 
which  can  be  fully  determined  as  between 
them,  to  wit,  a  controversy  between  your 
said  petitioner,  the  Chesapeake  ft  Ohio  Rail- 
way Company,  who  avers  that  it  was  at  the 
time  of  the  bringing  of  this  suit  and  still  is 
a  corporation  created,  organized,  and  exist-  n 
ing  under  and  by  virtue  of  the  laws  of  the  JJ 
state  of  Virginia'and  a  citizen  of  the  said* 
state  of  Virginia,  and  the  said  plaintiff,  Lucy 
Dixon,  administratrix  of  Alexander  Dixon, 
who,  your  petitioner  avers,  was  then  and 
still  is  a  citizen  of  the  state  of  Kentucky  j 
that  the  said  controversy  is  of  the  following 
nature,  viz.: 

"Whether  your  petitioner  is  liable  to  the 
said  plaintiff  for  damages  on  account  of  the 
death  of  said  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  certain  of  its 
servants  therein  named  and  made  defendants 
thereto,  and  other  of  its  servants  then  and 
there  in  its  employment  and  who  are  not 
named,  it  being  claimed  by  said  plaintiff 
that,  because  thereof,  your  petitioner  is  lia- 
ble in  damages  to  her,  and  that  your  petition- 
er and  the  said  plaintiff  are  both  actually  in- 
terested in  said  controversy. 

"Your  petitioner  further  states  that  the 
defendants  R.  H.  Chalkey  and  William  Sidles 
are  neither  necessary  nor  proper  parties  de- 
fendant to  this  cause,  and  that  they  were 
made  parties  defendant  to  this  cause  for  the 
sole  and  single  purpose  to  prevent  a  removal 
by  petitioner  of  this  cause  to  the  circuit  court 
of  the  United  States  for  the  district  of  Ken- 
tucky, and  thereby  unlawfully  to  deprive 
your  petitioner  of  the  right  conferred  upon 
it  by  the  Constitution  and  laws  of  the  United 
States." 

The  Boyd  circuit  court  adjudged  the  bond 
sufficient,  but  overruled  the  petition. 

Separate  answers  by  the  company  and  by 
Chalkey  and  Sidles  were  thereupon  filed,  and 
issue  joined  thereon;  trial  was  had,  result- 
ing in  a  verdict  and  judgment  in  favor  of 
plaintiff ;  and  the  judgment  was  affirmed,  on 
appeal,  by  the  court  of  appeals  of  Kentucky. 
20  Ky.  L.  Rep.  792,  47  S.  W.  616. 

In  the  opinion  of  that  court  it  was  said, 
among  other  things: 

"The  main  ground  for  reversal  is  the  re- 
fusal of  the  lower  court  to  sustain  the  peti- 
tion of  the  appellant  the  Chesapeake  ft  Ohio 
Railroad  Company  for  a  transfer  of  this  case 
to  the  United  States  court  for  the  district  of 
Kentucky. 

"The  ground  upon  which  the  transfer  was 
sought,  as  alleged  in  the  petition  asking  it, 
is  that  the  action  is  wholly  between  citizens 
of  different  states,  the  Chesapeake  ft  Ohio* 
Railroad  Company  being  a  corporation  creat-w 
ed  under  the  laws  of  the*state  of  Virginia,* 
and  a  citizen  thereof,  while  appellee,  Lucy 
Dixon,  is  and  was  a  citizen  of  the  state  of 
Kentucky.     As    appellants    Chalkey  and 
Sidles  were,  when  this  action  was  corn- 
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menced,  citizens  of  Kentucky,  th«  Boyd  cir- 
cuit court  had  jurisdiction  of  the  persona  of 
ail  the  defendant*,  aa  well  aa  of  the  subject 
of  the  action,  if  the  defendant*  were  jointly 
guilty  of  the  negligence  alleged  to  hare  been 
the  cause  of  the  death  of  Alexander  Dixon, 
and  jointly  liable  therefor. 

"It  is  alleged  by  appellee  in  her  petition, 
and,  so  far  from  the  contrary  being  shown 
by  appellant  the  Chesapeake  &  Ohio  Railroad 
Company,  is  clearly  proved  by  the  evidence 
in  this  case,  that  appellants  Chalkey  and 
Sidles,  as  engineer  and  fireman  of  said  train, 
were  guilty  of  the  negligence  causing  said 
death,  and  that  the  Chesapeake  &  Ohio  Rail- 
road Company,  through  its  said  employees, 
was  also  guilty  of  said  negligence,  and  there- 
fore they  were  jointly  liable  for  the  destruc- 
tion of  the  life  of  said  Dixon,  caused  thereby. 

"It  is  not  material  that,  as  alleged  in  the 
petition  for  a  transfer  of  this  case,  Chalkey 
and  Sidles  were  made  parties  defendant  for 
the  single  purpose  of  preventing  the  removal 
of  the  case  by  the  Chesapeake  &  Ohio  Rail- 
road Company  to  the  circuit  court  of  the 
United  States  for  the  District  of  Kentucky, 
or  what  may  have  been  the  motive  of  the 
plaintiff  for  bringing  a  joint  action,  unless 
they  were  wrongfully  and  illegally  joined; 
and  such  is  the  doctrine  as  settled  by  the 
Supreme  Court  of  the  United  States. 

"As,  therefore,  the  appellant  Chesapeake 
&  Ohio  Railroad  Company  neither  sufficient- 
ly alleged  not  attempted  to  prove  that  the 
defendants  were  wrongfully  joined  as  such, 
the  lower  court  properly  refused  to  make  the 
transfer." 

To  review  the  judgment  of  the  court  of  ap- 
peals this  writ  of  error  was  allowed. 

Messrs.  A.  M.  J.  Cochran,  W.  H.  Wads- 
worth,  C.  B.  Simrall,  and  E.  T.  Wickham 
for  plaintiff  in  error. 

Messrs.  James  Andrew  Scott,  John  H. 
Bager,  and  R.  8.  DinkU  for  defendants  in  er- 
nror. 

M 

*     Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  question  to  be  determined  is  whether 
the  court  of  appeals  of  Kentucky  erred  in  af- 
firming the  action  of  the  Boyd  circuit  court 
in  denying  the  application  to  remove.  And 
that  depends  on  whether  a  separable  contro- 
versy appeared  on  the  face  of  plaintiff's  pe- 
tition or  declaration.  If  the  liability  of  de- 
fendants, as  set  forth  in  that  pleading,  was 
joint,  and  the  cause  of  action  entire,  then  the 
controversy  was  not  separable  as  matter  of 
law,  and  plaintiff's  purpose  in  joining 
Chalkey  and  Sidles  was  immaterial.  The 
petition  for  removal  did  not  charge  fraud  in 
that  regard,  or  set  up  any  facts  and  circum- 
stances indicative  thereof,  and  plaintiff's 
motive  in  the  performance  of  a  lawful  act 
was  sot  open  to  inquiry. 

By  i  241  of  the  Constitution  of  Kentucky 
it  is  provided  that  "whenever  the  death  of  a 
person  shall  result  from  an  injury  inflicted 
by  negligence  or  wrongful  act,  then,  in  every 
such  case,  damages  may  be  recovered  for 


such  death  from  the  corporations  and  per* 
sons  so  causing  the  same." 

Section  0  of  the  Kentucky  statutes  pro- 
vides: "Whenever  the  death  of  a  person 
shall  result  from  an  injury  inflicted  by  neg- 
ligence or  wrongful  act,  then,  in  every  such 
case,  damages  may  be  recovered  for  such  death 
from  the  person  or  persons,  company  or  com- 
panies, corporation  or  corporations,  their 
agents  or  servants,  causing  the  same;  and 
when  the  act  is  wilful  or  the  negligence  is 
gross,  punitive  damages  may  be  recovered; 
and  the  action  to  recover  such  damages  shall 
be  prosecuted  by  the  personal  representa- 
tive of  the  deceased." 

The  cause  of  action  thus  created  is  inde- 
pendent of  any  right  of  action  the  deceased 
may  have  had,  or  would  have  had  if  he  had 
survived  the  injury;  and  in  this  case  the 
court  of  appeals  held  that  the  company  and 
its  engineer  and  fireman  were  jointly  liable 
for  Dixon's  death,  if  caused  by  the  negligence 
of  those  employees,  and  that  the  cause  of  ac- 
tion as  alleged  against  all  the  defendants 
was  an  entire  cause  of  action.  The  court 
also  held  that  such  cause  of  action  was  suffi- 
ciently proven,  but  we  are  dealing  with  the 
pleading  alone.  to 

Counsel  for  plaintiff  in  error  contends,  5 
however,  that'plain  tiff's  complaint  does  not* 
state  a  joint  cause  of  action  against  the  cor- 
porate and  individual  defendants,  but  states 
a  separate  cause  of  action  against  the  rail- 
way company  and  a  separate  cause  of  action 
against  the  other  defendants. 

It  is  conceded  that  if  an  action  be  brought 
on  a  joint  cause  of  action  it  makes  no  differ- 
ence that  separate  causes  of  action  may  have 
existed  on  which  separate  actions  might 
have  been  brought,  and,  furthermore,  that 
it  makes  no  difference  that  in  an  action  on 
a  joint  cause  of  action  a  separate  recovery 
may  be  had  against  either  of  the  defend- 
ants; while  it  is  insisted  that  if  two  or  more 
separable  controversies  appear  from  the 
averments  it  is  not  material  whether  they 
have  been  properly  or  improperly  joined. 

If  the  liability  was  not  joint  then  separa- 
ble controversies  existed,  and  the  argument 
is  that  the  averment  that  the  negligence 
complained  of  "was  the  joint  negligence  of 
all  the  defendants"  merely  stated  the  conclu- 
sion of  law  that  the  company  and  its  em- 
ployees were  jointly  liable  in  the  action  for 
the  injury  inflicted  through  the  negligence 
of  the  latter  in  the  course  of,  and  within  the 
soope  of,  their  employment,  and  this  conclu- 
sion is  denied  on  the  ground  that  the  liability 
of  the  company,  as  alleged,  rested  on  a  whol- 
ly different  basis  from  that  of  the  liability 
of  its  servants. 

In  Waraa  v.  Wnoinmati,  N.  O.  <f  T.  P.  R. 
Co.  72  Fed.  Rep.  637,  Taft,  J?  held  that 
there  were  separable  controversies  in  such 
cases,  because  the  liability  of  the  master  for 
the  negligence  of  his  servants  in  his  absence, 
and  without  his  concurrence  or  express  di- 
rection, arises  solely  from  the  policy  of  the 
law  which  requires  that  he  shall  be  held  re- 
sponsible for  the  acts  of  those  he  employs, 
done  in  and  about  his  business,  while  tho 
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liability  of  the  servant  arises  wholly  from 
his  personal  act  in  doing  the  wrong. 

This  view  of  the  ground  of  the  master's  lia- 
bility is  expressed  by  Mr.  Pollock  in  his  work 
on  Torts  (Am.  ed.  89,  90)  thus:  "I  am  an- 
swerable for  the  wrongs  of  my  servant  or 
•gent,  not  because  he  is  authorized  by  me  or 
personally  represents  me,  but  because  he  is 
about  my  affairs,  and  I  am  bound  to  see  that 
my  affairs  are  conducted  with  due  regard  to 
the  safety  of  others." 

*  So  it  was  said  by  Lord  Brougham  in  Dun- 
oon v.  Findlater,  6  Clark  ft  P.  894,  910: 
"The  reason  that  I  am  liable  is  this,  that  by 
employing  him  I  set  the  whole  thing  in  mo- 
tion; and  what  he  does,  being  done  for  my 
benefit  and  under  my  direction,  I  am  respon- 
sible for  the  consequences  of  doing  it." 

By  Lord  Cranworth  in  Barton's  BUI  Coal 
Co.  v.  Reid,  3  Macq.  H.  L.  Cas.  283:  "He  is 
considered  as  bound  to  guarantee  third  per- 
sons against  all  hurt  arising  from  the  care- 
lessness of  himself  or  of  those  acting  under 
his  orders  in  the  course  of  his  business." 

And  by  Chief  Justice  Shaw  in  Farwell  v. 
Boston  &  TP.  R.  Co.  4  Met  49,  38  Am.  Dec 
839 :  "This  rule  is  obviously  founded  on  the 
great  principle  of  social  duty,  that  every 
man  in  the  management  of  his  own  affairs, 
whether  by  himself  or  by  his  agents  or  serv- 
ants, shall  so  conduct  them  as  not  to  injure 
another;  and  if  he  does  not,  and  another 
thereby  sustains  damage,  he  shall  answer  for 
it.  If  done  by  a  servant  in  the  course  of  his 
employment  and  acting  within  the  scope  of 
his  authority,  it  is  considered,  in  contempla- 
tion of  law,  so  far  the  act  of  the  master  that 
the  latter  shall  be  answerable  oiviliter." 

Whatever  its  sources  or  the  principles  on 
which  it  rests,  the  rule  itself  is  firmly  estab- 
lished ;  and  many  courts  have  held  the  iden- 
tification of  master  and  servant  to  be  so  com- 
plete that  the  liability  of  both  may  be  en- 
forced in  the  same  action,  although  other 
courts  have  reached  the  opposite  conclusion.! 
As  remarked  by  Mr.  Justice  Cray,  then  chief 
justice  of  Massachusetts,  in  Mulohey  v. 
Methodist  Religious  Soo.  125  Mass.  487,  the 
question  is  "a  somewhat  nice  one,"  the  deter- 
mination of  which  by  the  highest  court  of 
Kentucky  we  are  not  called  upon  to  revise, 
as  the  disposition  of  this  case  turns  on  other 
considerations. 

In  respect  of  the  removal  of  actions  of  tort 
on  the  ground  of  separable  controversy,  cer- 
tain matters  must  be  regarded  as  not  open  to 
dispute.  In  Powers  v.  Chesapeake  &  0.  R. 
Co.  169  U.  S.  92,  42  L.  ed.  S73,  18  Sup.  Ct 
Rep.  264,  it  was  said: 

"It  is  well  settled  that  an  action  of  tort 
which  might  have*been  brought  against  many 
persons  or  against  any  one  or  more  of  them, 
and  which  is  brought  in  a  state  court  against 
all  jointly,  contains  no  separate  controversy 
which  will  authorize  its  removal  by  some  of 
the  defendants  into  the  circuit  court  of  the 
United  States,  even  if  they  file  separate  an- 
swers and  set  up  different  defenses  from  the 
other  defendants,  and  allege  that  they  are 
not  jointly  liable  with  them,  and  that  their 
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own  controversy  with  the  plaintiff  is  a  sep- 
arate one;  for,  aa  this  court  has  often  said, 
'A  defendant  has  no  right  to  say  that  an  ac- 
tion shall  be  several  which  the  plaintiff  seeks 
to  make  joint.  A  separate  defense  may  de- 
feat a  joint  recovery,  but  it  cannot  deprive 
a  plaintiff  of  his  right  to  prosecute  his  suit 
to  final  decision  in  his  own  way.  The  cause 
of  action  is  the  subject-matter  of  the  contro- 
versy, and  that  is,  for  all  the  purposes  of  the 
suit,  whatever  the  plaintiff  declares  it  to  be 
in  his  pleadings.'  Pirie  v.  Tvedt,  115  U.  8. 
41,  43,  29  L.  ed.  331,  332,  6  Sup.  Ct.  Rep. 
1034,  1161;  Bloane  v.  Anderson,  117  U.  S. 
275,  29  L.  ed.  899,  6  Sup.  Ct  Rep.  730;  Little 
v.  Giles,  118  U.  S.  596,  600,  601,  30  L.  ed. 
269,  270,  271,  7  Sup.  Ct  Rep.  32;  Louisville 
<6  If.  R.  Co.  v.  Wangelin,  132  U.  S.  599,  33 
L.  ed.  474,  10  Sup.  Ct  Rep.  203;  Torrenoe  v. 
Shedd,  144  U.  S.  627,  630,  36  L.  ed.  628,  531, 
12  Sup.  Ct  Rep.  726;  Connell  v.  Bmiley,  156 
U.  S.  335,  340,  39  L.  ed.  443,  445,  15  Sup.  Ct 
Rep.  353." 

In  Louisville  A  N.  R.  Co.  v.  Wangelin  it 
was  said  to  be  equally  well  settled  "that  in 
any  case,  the  question  whether  there  is  a  sep- 
arable controversy  which  will  warrant  a  re- 
moval is  to  be  determined  by  the  condition 
of  the  record  in  the  state  court  at  the  time  of 
the  filing  of  the  petition  for  removal,  inde- 
pendently of  the  allegations  in  that  petition 
or  in  the  affidavit  of  the  petitioner,  unless  the 
petitioner  both  alleges  and  proves  that  the 
defendants  were  wrongfully  made  joint  de- 
fendants for  the  purpose  of  preventing  a  re- 
moval into  the  Federal  court"  In  that  case 
the  declaration  charged  two  corporations 
with  having  jointly  trespassed  on  the  plain- 
tiff's land,  and  it  was  insisted  that  one  of  the 
corporations  was  not  in  existence  at  the  time 
of  the  alleged  trespass,  but  that  was  held  to 
be  a  question  on  the  merits. 

And  in  Provident  Savings  Life  Assur.  800. 
v.  Ford,  114  U.  S.  635,  29  L.  ed.  261,  6  Sup. 
Ct  Rep.  1104,  it  was  held  that  the  question 
of  a  colorable  assignment  was  matter  of  de- 
fense, and  not  ground  for  removal. 

The  contention  of  counsel  is  that  this  com-  a 
plaint  charged  neither  direct  nor  concurrent  {} 
nor  concerted  action  on  the  part *of  all  the  • 
defendants,  but  counted  merely  on  the  negli- 
gence of  the  employees. 

If  the  complaint  should  be  so  construed, 
the  question  would  still  remain  whether  the 
cause  of  action  was  not  entire  as  the  case 
stood,  and  the  objection  of  the  difference  in 
the  character  of  the  liability  matter  of  de- 
fense, which  might  force  an  election,  or  de- 
feat the  action  as  to  one  of  the  parties. 

The  cause  of  action  manifestly  comprised 
every  fact  which  plaintiff  was  obliged  to 
prove  in  order  to  obtain  judgment,  or,  con- 
versely, every  fact  which  defendants  would 
have  the  right  to  traverse.  And,  on  the  prin- 
ciple of  the  identification  of  the  master  with 
the  servant,  it  would  seem  that  there  was  no 
fact  which  the  company  could  traverse  which 
its  codefendants,  being  its  employees,  could 
not  At  all  events  a  judgment  against  all 
could  not  afterwards  be  attacked  for  the  first 
time  on  this  ground. 
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But  does  the  eemplaint  bear  the  construe- 
tion  the  company  puts  upon  itt 

The  pleader  did  not  set  forth — and,  accord- 
ing to  the  decision  of  the  court  of  appeals, 
this  was  not  material — the  specific  acts  of 
negligence  complained  of.  It  was  stated 
that  the  "negligence  of  the  corporate  defend- 
ant was  done  by  and  through  its  said  serv- 
ants and  other  of  its  servants  then  and  there 
in  its  employment,  and  said  negligence  was 
the  joint  negligence  of  all  the  defendants." 
Assuming  this  averment  to  be  inconsistent 
with  a  charge  of  direct  action  by  the  com- 
pany, it  may  nevertheless  be  held  to  amount 
to  a  charge  of  concurrent  action  when  coup- 
led with  the  previous  averment  that  Dixon 
was  killed,  while  crossing  the  track  at  a 
turnpike  crossing,  by  the  negligence  of  the 
company  and  the  other  defendants  in  charge 
of  the  train.  The  negligence  may  have  con- 
sisted in  that  the  train  was  run  at  too  great 
speed,  and  in  that  proper  signals  of  its  ap- 
proach were  not  given;  and  if  the  speed  was 
permitted  by  the  company's  rules,  or  not  for- 
bidden, though  dangerous,  the  negligence  in 
that  particular  and  in  the  omission  of  sig- 
nals would  be  concurrent.  Other  grounds  of 
concurring  negligence  may  be  imagined.  And 

e  where  concurrent  negligence  is  charged  the 

3  controversy  is  not  separable. 

•  "In  Whitcomb  v.  Smithaon,  17*  U.  S.  635, 
44  L.  ed.  303,  20  Sup.  Ct  Rep.  248,  the  ac- 
tion was  brought  in  the  state  court  against 
one  railway  company  and  the  receivers  of 
another  to  recover  for  personal  injuries  in- 
flicted by  concurrent  negligence.  The  cause 
was  removed  to  the  circuit  court  and  remand- 
ed because  there  was  no  separable  controver- 
sy. At  the  close  of  the  evidence  on  the  sub- 
sequent trial  the  company  moved  that  the 
Jury  be  instructed  to  return  a  verdict  in  its 
favor,  which  was  resisted  by  plaintiff,  but 
granted  by  the  court,  and  a  verdict  returned 
accordingly.  The  other  defendants,  the  re- 
ceivers, then  applied  for  a  removal,  which 
was  denied.  We  held  the  ruling  in  favor  of 
the  company  was  a  ruling  on  the  merits,  and 
not  a  ruling  on  the  question  of  jurisdiction, 
and  sustained  the  action  of  the  state  courts. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Martin,  178 
TJ.  8.  246,  44  L.  ed.  1056,  20  Sup.  Ct  Rep. 
864,  is  another  case  in  which  an  action  for 
concurrent  negligence  was  held  not  to  pre- 
sent a  separable  controversy. 

In  Power*  v.  Chesapeake  <£  O.  R.  Co.,  where 
the  company  and  its  employees  had  been 
jointly  sued  as  in  the  case  at  bar,  the  case 
had  been  remanded  on  removal  for  want  of 
separable  controversy.  Plaintiff  subse- 
quently discontinued  the  action  as  to  all  the 
defendants,  except  the  company,  and  the  com- 
pany again  made  application  to  remove. 
This  was  denied  by  the  state  court,  but 
granted  by  the  circuit  court,  and  the  judg- 
ment of  the  latter  was  affirmed  by  this  court, 
the  question  of  separable  controversy  being 
necessarily  not  passed  on  here.  169  TJ.  S. 
B2,  42  L.  ed.  673,  18  Sup.  Ct.  Hep.  264. 

Plymouth  Gold  Min.  Co.  v.  Amador  &  B. 
Canal  Co.  118  TJ.  S.  264,  30  L.  ed.  232,6  Sup. 
Ct  Rep.  1034,  and  Connell  v.  Utica,  TJ.  A  E. 
R.  Co.  13  Fed.  Rep.  241,  are  more  in  point 


on  the  precise  question  sought  to  be  failed, 
and  in  the  latter  case  Mr.  Justice  Blatchford 
expressed  the  opinion  that  it  was  proper  for 
the  Federal  courts  to  follow  the  decisions  of 
the  state  courts  that  a  cause  of  action  was 
entire. 

Our  conclusion  is  that  it  cannot  property 
be  held  that  it  appeared  on  the  face  of  this 
pleading,  as  matter  of  law,  that  the  cause 
of  action  was  not  entire,  or  that  a  separable 
controversy  was  presented. 

Judgment  affirmed. 


3 


•  Mr.  Justice  Harlan  and  Mr.  Justice* 
White  dissented.  Mr.  Justice  MoKenna, 
not  having  heard  the  argument,  took  no 
part  in  the  disposition  of  the  case. 


(179  U.  S.  127) 
CHARLES  A.  CHAPIN,  Plff.  in  Brr, 
v. 

RUTH  I.  FYE,  by  Her  Next  Friend,  Henry 
W.  Fye. 

Error  to  state  court — failure  to  route  fed- 
eral question  in  court  below. 

A  constitutional  question  which  will  give  Ju- 
risdiction to  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court  Is 
not  raised  by  a  contention  In  the  state  court 
that  the  state  law  in  question  violates  the 
Sth  and  7th  Amendments  of  the  Federal  Con- 
stitution, and  a  contention,  made  In  the  as- 
signment of  errors  In  the  Supreme  Court  of 
the  United  States,  that  the  law  violates  the 
14th  Amendment,  since  the  constitutional 
question  must  be  raised  In  the  state  court, 
and  the  reference  to  the  Sth  and  7th  Amend- 
ments Is  insufficient  for  that  purpose  because 
those  amendments  have  no  application  to  the 
powers  of  the  state. 

[No.  182.] 

Submitted  October  t9,  1900.   Decided  No- 
vember 19,  1900. 

ERROR  to  the  Circuit  Court  of  Kalamazoo 
County,  State  of  Michigan,  to  review  a 
decision  sustaining  the  constitutionality  of 
a  state  statute.  On  motions  to  dismiss  or 
affirm.  Dismissed. 

See  same  case  in  supreme  court  of  Michi- 
gan, 80  N.  W.  797. 
The  facts  are  stated  in  the  opinion. 
Messrs.  N.  H.  Stewart  and  Bentoa 
Hanehett  for  plaintiff  in  error. 

Mr.  Vietor  M.  Gore  for  defendant  in  er- 
ror, oo 

N 

'Mr.  Chief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

This  was  an  action  of  trespass  on  the  case 
to  recover  for  personal  injuries  inflicted  on 
Ruth  I.  Fye  by  a  dog  owned  and  kept  by 
Chapin,  and  was  based  on  a  statute  of  the 
state  of  Michigan,  approved  March  28,  1850, 
which  provided  that  the  owner  or  keeper  of 
any  dog  injuring  any  person  as  set  forth 
should  he  liable  to  the  person  injured  "in 
double  the  amount  of  damages  sustained,  to 
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be  recovered  in  an  action  of  trespass  or  on 
the  case;"  and  also  that  "if  it  shall  appear 
to  the  satisfaction  of  the  court,  by  the  evi- 
dence, that  the  defendant  is  justly  liable  for 
the  damages  complained  of  under  the  provi- 
sions of  this  act,  the  court  shall  render  judg- 
ment against  such  defendant  for  double  the 
amount  of  damages  proved  and  costs  of 
suit." 

The  declaration  counted  on  the  statute, 
and  asked  to  have  plaintiff's  damages  doubled 
by  virtue  thereof ;  and  the  trial  having  re- 
sulted in  a  verdict  of  $10,000  in  plaintiff's 
favor,  the  circuit  court,  on  motion  of  her 
counsel,  entered  judgment  for  double  the 
amount,  namely,  $20,000.  Defendant  moved 
for  a  new  trial,  and  assigned,  among  various 
grounds  therefor,  that  the  statute  in  ques- 
tion was  unconstitutional  because  in  viola- 
tion of  the  Constitution  of  Michigan,  and 
"in  violation  of  the  constitutional  rights  of 
citizens  to  have  public  trial  in  civil  cases  in 
courts  of  record.  The  motion  for  new  trial 
was  denied,  and  defendant  filed  twenty-two 
exceptions,  the  eighteenth  and  nineteenth  of 
which  were  that  the  statute  was  in  violation 
of  the  6th  and  7th  Amendments  to  the  Con- 
stitution of  the  United  States.  The  case 
was  then  carried  to  the  supreme  court  of  the 
state,  and  ninety-eight  errors  were  assigned, 
the  ninety-fourth,  ninety-fifth,  and  ninety- 

S sixth  being  to  the  effect  that  the  statute  was 
H  inconsistent  with  the  ordinance  of  1787  for 
*  the*government  of  the  Northwest  Territory, 
and  with  the  5th  and  6th  Amendments,  se- 
curing due  process  of  law  and  the  right  of 
trial  by  jury. 

The  supreme  court  required  plaintiff  to  re- 
mit $10,000,  and,  this  being  done,  affirmed 
the  judgment,  as  so  modified,  for  $10,000. 

As  to  the  contention  that  the  act  was  un- 
constitutional "in  that  it  confers  upon  the 
circuit  judge  power  to  act  as  a  chancellor  in 
a  suit  at  law  in  so  far  as  he  exercises  the  au- 
thority to  double  the  damages,"  the  supreme 
court,  without  referring  to  the  Federal  Con- 
stitution, held  that  it  was  competent  for  the 
legislature  to  provide  for  doubling  damages 
in  this  class  of  cases,  and  that  the  latter  por- 
tion of  the  section  should  be  construed  to 
mean  that  the  court,  acting  through  all  of 
its  instrumentalities,  which  included  the 
jury,  should  ascertain  the  damages  as  in  or- 
dinary cases,  and  that,  as  so  construed,  the 
act  was  valid.  80  N.  W.  797. 

This  writ  of  error  was  then  allowed,  and 
errors  assigned  in  this  court,  embracing  al- 
leged errors  committed  by  the  supreme  court 
in  disregarding  certain  paragraphs  of  the 


brief  of  counsel  in  that  court  which,  it  was 
said,  asserted  the  statute  to  be  in  contraven- 
tion of  the  14th  Amendment  Motions  to 
dismiss  or  affirm  were  submitted. 

The  validity  of  the  provision  creating  the 
liability  for  double  damages  is  not  denied, 
but  the  contention  seems  to  be  that  the  stat- 
ute authorizes  the  trial  judge  to  determine 
independently  "the  amount  of  the  damages 
proved,"  and  is  therefore  unconstitutional. 
But  this  need  not  be  discussed,  as  we  think 
the  writ  must  be  dismissed  for  want  of  ju- 
risdiction. If  a  party  to  an  action  in  a  state 
court  intends  to  invoke  for  the  protection  of 
his  rights  the  Constitution  of  the  United 
States,  or  some  treaty,  statute,  commission, 
or  authority  of  the  United  States,  he  must  so 
declare.  In  this  case  plaintiff,  after  judg- 
ment, excepted  to  the  denial  of  his  motion 
for  a  new  trial  on  the  ground,  among  others, 
that  the  statute  in  question  was  in  viola- 
tion of  the  5th  and  7th  Amendments  to  the 
Constitution,  and  repeated  that  contention 
in  the  assignment  of  errors  in  the  supreme© 
court,  adding  also  that  the  statute  was  in- J 
consistent*with  the  ordinance  of  1787.  But* 
the  ordinance  of  1787  was  superseded  by  the 
adoption  of  the  Constitution  of  the  United 
States,  and  of  the  state,  and  the  6th  and  7th 
Amendments  were  intended  to  operate  solely 
on  the  Federal  government,  and  contain  no 
restrictions  on  t£e  powers  of  the  state.  The 
only  reference  to  the  14th  Amendment  is  in 
the  assignment  of  errors  in  this  court,  where 
it  is  stated  that  the  state  supreme  court  dis- 
regarded certain  portions  of  counsel's  brief 
alleged  to  have  treated  of  that  subject.  This 
did  not  meet  the  requirements  of  §  709  of  the 
Revised  Statutes.  Zadig  v.  Baldwin,  160  U. 
S.  485,  41  L.  ed.  1087,  17  Sup.  Ct  Rep.  639; 
Miller  v.  Cornwall  R.  Co.  168  U.  S.  131,  42 
L.  ed.  409,  18  Sup.  Ct.  Rep.  84;  Dewey  v. 
Dee  Moinet,  173  U.  S.  198,  43  L.  ed.  666,  19 
Sup.  Ct.  Rep.  379;  Keokuk  A  ST.  Bridge  Co. 
v.  JUinoie,  176  U.  S.  633,  44  L.  ed.  302,  20 
Sup.  Ct  Rep.  206. 

Writ  of  error  dismissed. 


Mr.  Justice  Brown  dissenting: 
It  appears  in  this  case  that  defendant  in- 
tended to  claim  the  benefit  of  the  "due  pros- 
ess  of  law"  clause  of  the  14th  Amendment, 
but  inadvertently  pitched  his  claim  upon  the 
5th  Amendment,  which  also  contains  a  simi- 
lar clause,  but  is  only  applicable  to  proceed- 
ings in  the  Federal  courts.  The  mistake  is 
so  obvious  I  think  the  court  should  have  dis- 
regarded it,  and  passed  upon  the  merits. 
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STEARNS  y.  MINNESOTA  ta  rei.  MARR. 


(179  U.  8.  228) 

FRED  STEARNS,  an  County  Auditor  of 
Aitkin  County,  MinneoaU,  Plff.  *»  Rrrn 

V. 

STATE  OF  MINNESOTA  on  too  Relation  of 
JAKES  N.  MARE. 

Error  to  state  court— independent  judgment 
as  to  Federal  question — impairing  obliga- 
tion of  contract  exempting  from  taxa- 
tion— reserved  power  to  alter,  amend,  or 
repeal — attempt  to  continue  obligation 
while  denying  protection  of  contract — 
state  as  trustee  of  lands  granted  to  rail- 
roads— taxation  as  affecting  trust. 

i.  The  competency  of  a  state,  through  Its  leg- 
islation, to  make  an  alleged  contract,  and  the 
meaning  and  validity  of  inch  contract,  are 
matters  which  the  Supreme  Court  of  the 
United  States,  on  writ  of  error  to  a  state 
court,  must  determine  for  Itself  by  an  Inde- 
pendent Judgment,  as  an  exception  to  the 
general  rule  that  it  will  accept  the  decision 
of  the  state  supreme  court  on  the  construc- 
tion of  the  state  Constitution,  though  In  de- 
termining the  matter  It  may  lean  towards 
the  Interpretation  placed  thereon  by  the  state 
court. 

ft.  The  power  to  alter,  amend,  or  repeal  by 
Tote  of  the  people  a  statute  exempting  a 
railroad  company  from  all  other  taxes  on 
payment  of  a  percentage  of  Its  gross  earnings, 
which  li  reserved  by  the  Minnesota  constitu- 
tional amendment  of  1871  (Minn.  Laws  1871, 
p.  41),  cannot  be  exercised  so  as  to  continue 
In  full  the  obligation  as  to  payment  of  the 
percentage  of  gross  earnings,  and  at  the 
same  time  deny  to  the  company,  either  In 
whole  or  In  part,  the  exemption  conferred 
by  the  contract. 

8.  Contracts  between  the  state  of  Minnesota 
and  railroad  companies,  made  by  acts  of 
February  28,  1865  (Minn.  S.  P.  Laws  1865, 
chap.  2,  p.  19),  and  March  4,  1870  (Minn. 
8.  P.  Laws  1870,  p.  388),  whereby  the  state 
exempted  the  companies  from  all  other  taxes 
until  a  sale  or  lease  of  the  lands,  or  sale  of 
■turn page  thereon,  In  consideration  of  a  per- 
centage on  the  gross  earnings,  were  not  In 
violation  of  the  provisions  of  Minn.  Const 
art.  0,  li  1,  8,  requiring  all  property  to  be 
taxed  at  Its  true  value  In  money,  since  these 
contracts  were  made  by  the  stats  as  a 
trustee  of  the  public  lands  granted  to  it  in 
aid  of  railroads,  or  which  were  granted  to  the 
corporations  by  Congress  subject  to  the  con- 
sent of  the  state,  and,  as  the  state  had  ac- 
cepted the  property  as  a  trustee.  It  was  not 
compelled  to  weaken  the  full  accomplishment 
of  that  trust  by  subjecting  the  lands  to  tax- 
ation, If,  In  Its  Judgment  as  trustee,  the  trust 
could  be  most  effectually  accomplished  by 
transferring  the  lands  subject  to  a  limited 
taxation  until  such  time  ss  the  full  value  of 
the  lands  could  be  secured  for  the  purposes 
of  the  trust,    [Per  Mr.  Justice  Brewer.] 


TO 


[No.  80.] 

Argued  January  19,  17,  1900.  Ordered  for 
reargument,  April  t$,  1900.  Reargued 
October  19,  17,  1900.  Decided  December 
9,  1900. 

IN  ERROR  to  the  Supreme  Court  of  Min- 
nesota to  review  a  decision  sustaining  a 
statute  against  the  contention  that  it  Im- 


paired the  obligation  of  a  contract  making  an 
exemption  from  taxation.  Reversed. 

Sea  same  eaee  below,  72  Minn.  200,  76  N. 
W.  210. 

Statement  by  Mr.  Justice  Brewer  > 
This  ease  comes  on  error  to  the  supreme 
court  of  the  state  of  Minnesota,  is  brought 
here  at  the  instance  of  certain  railroad  com- 
panies, and  involves  the  question  whether  the 
real  estate  belonging  to  them,  and  not  used 
in  the  operation  of  their  roads,  is  subject 
to  taxation  according  to  its  value,  or  is  ex- 
cepted from  such  ordinary  rule  of  taxation 
by  virtue  of  a  contract  alleged  to  have  been 
made  many  years  ago  by  legislation  of  the 
state,  to  the  effect  that  railroad  companies 
should  pay  a  certain  per  cent  on  their  gross 
earnings  in  lieu  of  taxes  on  all  their  prop- 
erty. 

The  facts  are  as  follows,  and  first  as  to 
lands  belonging  to  the  St.  Paul  &  Duluth  « 
Company: 

■The  Constitution  of  Minnesota,  adopted  in  * 
1868,  has  always  contained  these  provisions 
(article  0,  55  1  and  3) : 

"Sec.  1.  All  taxes  to  be  raised  in  this  state 
shall  be  as  nearly  equal  as  may  be,  and  all 
property  on  which  taxes  are  to  be  levied 
shall  have  a  cash  valuation,  and  be  equalised 
and  uniform  throughout  the  state." 

"Sec.  3.  Laws  shall  be  passed  taxing  all 
moneys,  credits,  investments  in  bonds,  stocks, 
joint-stock  companies,  or  otherwise,  and  also 
all  real  and  personal  property  according  to 
its  true  value  in  money;  but  public  burying 
grounds,  public  schoolhouses,  public  hospi- 
tals, academies,  colleges,  universities,  and  all 
seminaries  of  learning,  all  churches,  church 
property  used  for  religious  purposes,  and 
houses  of  worship,  institutions  of  purely  pub- 
lic charity,  public  property  used  exclusively 
for  any  public  purpose,  and  personal  prop- 
erty to  an  amount  not  exceeding  in  value 
two  hundred  dollars  for  each  individual, 
•hall,  by  general  laws,  be  exempt  from  taxa- 
tion." 

On  May  23,  1867,  by  the  territorial  leg. 
islature  of  Minnesota  the  Nebraska  &  Lake 
Superior  Railroad  Company  was  organized. 
Minn.  Laws  1867,  chap.  93,  p.  323.  By  an 
act  of  the  state  legislature,  of  date  March 
8,  1801,  the  name  of  this  company  was 
changed  to  the  Lake  Superior  &  Mississippi 
Railroad  Company.  Minn.  Laws  1801,  p. 
201.  By  this  act  certain  of  the  swamp  lands 
granted  to  the  state  by  the  act  of  Congress 
of  September  28,  I860  (9  Stat,  at  L.  619, 
chap.  84),  were  granted  to  that  company  to 
aid  in  the  construction  of  its  railroad.  The 
St  Paul  A  Duluth  company  is  the  successor 
in  interest  of  that  company,  and  has  succeed- 
ed to  all  its  rights,  privileges,'  immunities, 
and  property.  By  act  of  Congress  of  date 
May  6,  1804  (13  8 tat.  at  L.  04,  chap.  79), 
as  amended  July  13,  1860  (14  Stat,  at  L. 
93,  chap.  178),  lands  were  granted  to  the 
state  of  Minnesota  to  aid  in  building  a  rail- 
road from  the  city  of  St.  Paul  to  the  head 
of  Lake  Superior.  The  first  section  declar- 
ing the  grant  reads:  "That  there  be,  and 
there  la  hereby,  granted  to  the  state  of  Mln- 
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nesota  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  in  such  state  from  the 
city  of  St.  Paul  to  the  head  of  Lake  Superior, 
every  alternate  section  of  public  land,"  etc 
js  Section  5  reads: 

§    "That  the  said  lands,  hereby  granted,  when 

*  patented  to  said* state,  shall  be  subject  to 
the  disposal  of  said  state  for  the  purposes 
aforesaid,  and  for  no  other;  and  the  said 
railroad  shall  be  and  remain  a  public  high- 
way  for  the  use  of  the  government  of  the 
United  States,  free  from  all  toll  or  other 
charge,  for  the  transportation  of  any  prop- 
erty or  troops  of  the  United  States. 

On  February  23,  1865,  the  legislature  of 
Minnesota  passed  an  act  accepting  the  grant, 
and  transferring  the  lands  to  the  predecessor 
of  the  St  Paul  4  Duluth  Railroad  Company. 
Minn.  Special  Laws  1865,  chap.  2,  p.  19.  The 
1st  section,  after  accepting  the  lands  grant- 
ed, reads: 

"And  the  same  are  hereby  granted,  vested 
in,  and  transferred  to  the  Lake  Superior  & 
Mississippi  Railroad  Company,  its  success- 
ors and  assigns,  to  be  held,  used,  or  sold  and 
disposed  of  by  said  railroad  company,  to  aid 
in  the  construction  of  a  railroad,  as  contem- 
plated and  provided  by  said  act  of  Congress, 
and  for  the  equipment  and  operation  of  the 
same,  and  for  no  other  purpose  whatever,  the 
same  to  be  held,  used,  and  disposed  of  upon 
and  subject  to  the  conditions  in  said  act  of 
Congress  provided,  and  upon  the  conditions 
in  this  act  contained.  That  in  consideration 
of  lands  granted  by  this  act,  and  of  the 
lands,  rights,  privileges,  and  franchises  which 
have  heretofore  been  granted  to  said  railroad 
company,  the  said  company  shall,  on  or  be- 
fore the  1st  day  of  March  of  each  and  every 
year  after  said  railroad  is  completed  and  in 
operation,  pay  into  the  treasury  of  the  state 
8  per  cent  on  the  gross  earnings  of  said  rail- 
road, which  sum  Bhall  be  in  lieu  and  in  full 
of  all  taxation  and  assessments  upon  the  said 
railroad,  its  appurtenances  and  appendages, 
and  all  other  property  of  said  company,  real, 
personal  and  mixed,  including  the  lands  here- 
by and  heretofore  granted  to  said  company, 
or  so  intended  to  be  granted.  Provided,  how- 
ever, that  the  lands  hereby  and  heretofore 
granted  to  said  company  shall  be  subject  to 
Bke  lands  of  individuals,  to  be  taxed  as  fast 
as  the  same  are  sold  or  conveyed,  or  contract- 
ad  to  be  sold,  or  are  leased  by  said  company, 
or  the  stumpage  upon  any  lands  is  sold  or 
contracted  to  be  sold  by  said  company;  but 
no  mortgage  or  trust  deed  executed  by  said 
company  upon  said  lands  shall,  for  the  pur- 
«  pose  of  taxation,  be  construed  as  such  sale, 
$  conveyance,  lease,  or  contract  of  sale." 

*  'Eight  days  thereafter,  and  on  March  3, 
1865,  an  act  amendatory  of  this  act  was 
passed.  Special  Laws  1865,  chap.  8,  p.  45. 
The  1st  section  of  this  act  is  as  follows: 

"1.  That  whenever  any  lands  heretofore 
or  hereafter  granted  to  the  Lake  Superior  & 
Mississippi  Railroad  Company  to  aid  in  the 
construction  or  completion  of  its  road  or 
branches  shall  be  contracted  to  be  sold,  con- 
veyed, or  leased  by  said  company,  the  same 
■hall  be  placed  upon  the  tax  list  by  the 
proper  officer  for  taxation  as  other  real  es- 


tate for  the  year  succeeding  that  in  which 
such  contract  for  a  sale,  conveyance,  or  lease 
thereof  shall  have  been  made,  but,  in  enforc- 
ing a  collection  of  the  taxes  thereon,  the  title 
or  interest  of  the  said  company  or  of  any 
trustee  or  mortgagee  thereof  shall  be  in  no- 
wise impaired  or  affected  thereby,  but  the 
improvements  thereon  and  all  the  interest  of 
the  purchaser  or  lessee  therein  may  and  shall 
in  case  of  default  in  the  payment  of  taxes 
upon  such  land,  be  sold  to  satisfy  the  same, 
and  it  shall  be  the  duty  of  the  proper  offi- 
cers to  assess  and  collect  such  taxes  in  ac- 
cordance with  the  general  laws  relating  to 
the  assessment  and  collection  of  taxes,  and 
that  the  provisions  of  the  several  acts  in  re- 
lation to  the  taxation  of  the  lands  of  said 
company,  so  far  as  the  mode  of  taxing  such 
lands  conflict  with  the  provisions  of  this  act, 
Bhall  be  and  they  are  repealed.  Provided, 
that  said  company  shall,  during  the  first 
three  years  after  30  miles  of  said  railroad 
shall  be  completed  and  in  operation,  on  or 
before  the  1st  day  of  March  in  each  and 
every  year,  pay  into  the  treasury  of  the  state 
1  per  cent  on  the  gross  earnings  of  said  rail- 
road, the  first  payment  to  be  made  on  the  1st 
day  of  March  next  after  30  miles  of  said  rail* 
road  shall  be  completed  and  in  operation, 
and  shall,  during  the  seven  years  next  ensu- 
ing after  the  expiration  of  the  three  years 
aforesaid,  pay  into  the  treasury  of  this  state 
on  or  before  the  1st  day  of  March  of  each 
and  every  year,  2  per  cent  of  the  gross  earn- 
ings of  said  railroad,  and  shall,  from  and 
after  the  expiration  of  said  seven  years,  on 
or  before  the  1st  day  of  March  of  each  and 
every  year,  pay  into  the  treasury  of  this 
state  3  per  cent  of  the  gross  earnings  of  said 
railroad;  and  the  payment  of  such  per  cen- 
tum annually,  as  aforesaid,  shall  be  and  is 
in  full  of  all  taxation  and  assessment  what-  k- 
ever."  fj 
•The  2d  section  provided  for  acceptance  of* 
the  provisions  of  the  act  by  the  railroad  com- 
pany; that  when  accepted  "the  same  shall 
become  obligatory  upon  the  state  and  upon 
said  company;"  and  they  were  accepted. 
Thereafter,  as  admitted,  the  railroad  waa 
constructed  by  the  company  "in  reliance 
upon  said  act."  Taxes  were  paid  by  the  rail- 
road company  on  its  property  in  accordance 
with  the  terms  of  this  alleged  contract  until 
1805,  and  during  those  years  the  state  made 
no  attempt  to  levy  any  taxes  upon  these 
lands.  In  1871  the  following  amendment  to 
the  state  Constitution  was  by  vote  of  the 
people  duly  adopted  (Minn.  Laws  1871,  p. 
*1>: 

"Any  law  providing  for  the  repeal  or 
amendment  of  any  law  or  laws  heretofore 
or  hereafter  enacted,  which  provides  that  any 
railroad  company  now  existing  in  this  state 
or  operating  its  road  therein,  or  which  may 
be  hereafter  organized,  shall,  in  lieu  of  all 
other  taxes  and  assessments  upon  their  real 
estate,  roads,  rolling  stock,  and  other  per- 
sonal property  at  and  during  the  time  and 
periods  therein  specified,  pay  into  the  treas- 
ury of  this  state  a  certain  per  centum  there- 
in mentioned  of  the  gross  earnings  of  such 
railroad  companies  now  existing  or  hereaft- 


Digitized  by 


Google 


1S00. 


STEARNS  t.  MINNESOTA  am  rei.  MARK. 


75 


er  organized,  shall,  before  the  amine  shall 
take  effect  or  be  in  force,  be  submitted  to  a 
vote  of  the  people  of  the  state,  and  be  adopted 
and  ratified  by  a  majority  of  the  electors  of 
the  state  voting  at  the  election  at  which  the 
same  shall  be  submitted  to  them." 

In  November,  1890,  this  statute  passed  in 
1806  (Laws  1895,  p.  878),  was  adopted  by 
the  people: 

"Sec.  1.  AH  lands  in  this  state  heretofore 
or  hereafter  granted  by  the  state  of  Minne- 
sota or  the  United  States  or  the  territory  of 
Minnesota  to  any  railroad  company  shall  be 
assessed  and  taxed  as  other  lands  are  taxed 
in  this  state,  except  such  parts  of  said  lands 
as  are  held,  used,  or  occupied  for  right  of 
way,  gravel  pits,  side  tracks,  depots,  and  all 
buildings  and  structures  which  are  necessa- 
rily used  in  the  actual  management  and  op- 
eration of  the  railroads  of  said  companies. 
Provided,  that  said  railroad  companies  shall 
continue  to  pay  taxes  into  the  state  treas- 
,  ury  upon  their  gross  earnings  in  the  same 
|  manner  and  in  the  same  amount  as  is  now 
■  provided  by  law,  and  that  nothing  *in  this 
act  contained  shall  be  construed  to  repeal 
said  laws,  except  in  so  far  as  the  same  re- 
late to  the  tax  upon  said  lands. 

"Sec.  2.  Such  portion  or  portions  of  any 
act  or  acts,  general  or  special,  of  the  state 
or  territory  of  Minnesota  heretofore  enacted 
which  provides  or  attempts  to  provide  for 
any  exemption  of  lands  hereby  declared  tax- 
able, from  taxation,  or  for  any  other  method 
of  taxing  said  last-mentioned  lands  different 
from  the  method  of  taxing  other  lands  in  this 
state,  or  which  are  in  any  manner  inconsist- 
ent with  the  provisions  of  this  act,  are  here- 
by repealed. 

"Sec  3.  If  this  act  shall  be  held  to  be 
void  so  far  as  it  applies  to  the  land  of  any 
particular  railroad  company  in  this  state,  it 
shall  not  be  ground  for  declaring  it  void  or 
inapplicable  to  any  other  company  not  sim- 
ilarly situated." 

Under  these  provisions  the  state  proceeded 
to  levy  taxea  upon  the  lands  of  the  St.  Paul 
&  Duluth  company,  and  the  validity  of  such 
taxation  is  the  question  involved. 

Lands  belonging  to  the  Northern  Pacific 
Railway  Company  are  also  involved  in  this 
litigation,  and  the  facts  in  reference  to  those 
lands  are  these:  On  July  2, 1804,  the  North- 
ern Pacific  Railroad  Company  was  chartered 
by  an  act  of  Congress  to  build  a  railroad 
from  Lake  Superior  to  the  Pacific,  and  re- 
ceived a  grant  of  public  lands  to  aid  in  the 
construction  thereof.  The  lands  thus  grant- 
ed are  those  in  respect  to  which  the  question 
of  taxability  arises.  13  Stat,  at  L.  80S, 
chap.  217.  By  |  17  of  that  act  the  company 
was  authorized  to  accept  "any  grant,  dona- 
tion, loan,  power,  franchise,  aid,  or  assist- 
ance which  may  be  granted  to  or  conferred 
upon  said  company  by  the  Congress  of  the 
United  States,  by  the  legislature  of  any 
state,  or  by  any  corporation,  person,  or  per- 
sons; and  said  corporation  is  authorized  to 
hold  and  enjoy  any  such  grant,  donation, 
loan,  power,  franchise,  aid,  or  assistance,  to 
its  own  use,  for  the  purpose  aforesaid." 

By  }  18  it  was  required  to  obtain  the  con- 


sent of  the  legislature  of  any  state  through 
which,  in  the  operation  of  its  road,  it  might 
pass  previous  to  commencing  work.  Such 
consent  was  obtained  from  Minnesota  by  aa 
act  of  the  legislature  of  that  state,  approved 
March  2,  1866.   Laws  1866,   p.  228.  On* 
March  4,  1870,  the  legislature  of  Minnesota  * 
passed  an  act* (Minn.  Special  Laws  1870,  p.* 
338) ,  the  1st  and  2d  sections  of  which  are  aa 
follows: 

"Sec.  1.  That  the  lands,  franchises,  prop- 
erty, stock,  and  capital  of  the  Northern  Pa- 
cific Railroad  Company  shall  be  liable  to  as- 
sessment and  taxation  at  the  same  rate  and 
in  the  same  manner,  and  not  otherwise,  and 
shall  be  exempt  from  assessment  and  taxa- 
tion to  the  same  extent  and  upon  the  same 
terms  and  conditions  as  the  lands,  property, 
and  franchises  of  the  Lake  Superior  A  Miss- 
issippi Railroad  Company,  as  is  provided  in 
and  by  an  act  entitled  'An  Act  in  Relation  to 
the  Taxation  of  Lands  Granted  to  the  Lake 
Superior  A  Mississippi  Railroad  Company, 
approved  March  third,  eighteen  hundred  and 
sixty-five.  Provided,  however,  That  the 
gross  earnings  of  said  railroad  company  on 
which  a  percentage  is  to  be  paid  to  the  state 
shall  include  only  the  earnings  of  that  por-  . 
tion  of  the  Northern  Pacific  Railroad  con- 
structed and  operated  by  said  company  with- 
in the  limits  of  this  state. 

"Sec.  2.  That  said  Northern  Pacific  Rail- 
road Company  shall  have  the  right  and  au- 
thority to  acquire  and  hold  lands  for  right 
of  way,  depot  grounds,  and  for  all  necessary 
purposes  of  said  company  in  all  respects  as 
provided  by  the  general  laws  of  this  state, 
as  set  forth  in  sections  numbered  consecu- 
tively thirteen  to  twenty-seven,  inclusive,  of 
chapter  thirty-four,  title  one,  of  general  stat- 
utes now  in  force.  But  where  said  company 
proceeds  to  condemn  private  property  in 
more  than  one  county  in  the  same  proceed- 
ings, the  commissioners  to  be  appointed 
shall  be  residents  of  the  county  where  the 
property  to  be  taken  is  situated,  or  of  the 
county  to  which  such  county  is  attached  for 
judicial  purposes.  And  there  is  hereby 
granted  to  the  Northern  Pacific  Railroad 
Company  the  right  of  way  through  and  over 
any  lands  of  this  state  to  the  same  extent  as 
is  granted  by  act  of  Congress  through  and 
over  the  public  lands  to  said  company." 

This  act  was  duly  accepted  by  the  North- 
ern Pacific  Railroad  Company.  Thereafter 
its  road  was  constructed,  and  up  to  the  act 
of  1895,  supra,  taxes  were  levied  and  paid  in 
the  manner  prescribed.     The  validity  of 
taxes  levied  upon  the  lands  of  this  company  o 
since  the  act  of  1895,  and  under  the  author- « 
ity  of  thaflct,  is  challenged,  and  becomes  in* 
this  litigation  one  of  the  questions  involved. 

Lands  belonging  to  the  Great  Northern 
Railway  Company  were  also  involved  in  the 
litigation  in  the  state  courts,  but  that  com- 
pany is  not  here  making  any  contention  for 
a  reversal  of  the  judgment  of  the  state  su- 
preme court. 

After  the  act  of  1895,  approved  by  the  vote 
of  the  people,  proceedings  were  instituted  to 
enforce  the  levy  of  taxes  on  the  lands  of 
these  railroad  companies,  and  the  proceed- 
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inn  thus  instituted  are  those  which  are  now 
before  us.  The  decision  of  the  supreme 
court  of  the  state  was  adverse  to  the  railroad 
companies  (72  Minn.  200,  75  N.  W.  210), 
and  the  case  is  here  on  error  to  that  judg- 
ment. 

Messrs.  C.  W.  Bub,  J  alien  T.  Davie*, 
W»  B.  Hornblower,  and  Emerson  Had- 
ley  for  plaintiff  in  error. 

Messrs.  H.  W.  Child*,  W.  B.  Douglas, 
and  A.  Y.  Merrill  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  supreme  court  of  Minnesota  held  that 
the  contract  alleged  to  have  been  made  with 
the  railroad  companies  for  a  per  cent  of  the 
gross  receipts  in  lieu  of  all  taxation  upon 
their  property  was,  in  view  of  the  provisions 
of  St  1  and  3  of  article  0  of  the  state  Consti- 
tution, one  beyond  the  power  of  the  legisla- 
ture to  make.   We  quote  from  its  opinion : 

"The  language  of  the  Constitution  is  clear, 
exact,  and  imperative.  It  requires  that  all 
property  not  exempt  must  be  taxed,  and  that 
the  basis  of  such  taxation  must  be  the  cash 
value  of  the  property. 

"It  may  be  true,  as  claimed,  that  a  gross- 
earnings  tax  (if  subject  to  amendment)  is 
ri  only  another  mode  of  arriving  at  equal  tax- 
JJ  ation,  and  that  such  a  system  of  commuted 
•  taxation  of  the  "property  of  railway  compa- 
nies and  similar  corporations  is  of  great 
practical  and  material  advantage  to  the 
state;  but  the  fact  remains  that  the  taxation 
of  all  property  upon  the  basis  of  its  cash 
value  was  the  sole  rule  ordained  by  the  Con- 
stitution to  secure  equality  and  uniformity 
of  taxation. 

"We  hold  that  the  statutes  under  which  it 
is  claimed  that  the  lands  in  question  are  ex- 
empt from  taxation  in  the  ordinary  way,  up- 
on the  basis  of  their  cash  valuation,  were  un- 
constitutional when  enacted,  and  remained 
so  until  validated  by  that  constitutional 
amendment  of  1871.  The  legal  effect  of  such 
amendment  was  to  validate  them.  State  em 
rel.  Mart  v.  Luther,  56  Minn.  156,  67  N.  W. 
464. 

"But  this  ratification  or  validation  of  the 
statutes  was  a  qualified  one,  and  the  right  to 
repeal  or  amend  them  was  reserved  by  nec- 
essary implication,  provided  such  repeal  or 
amendment  was  adopted  and  ratified  by  a 
majority  of  the  electors. 

"Our  conclusion  is  that  Laws  1896,  chap- 
ter 168,  does  not  impair  the  obligation  of 
any  contract  between  the  state  and  railway 
companies,  and  that  the  lands  here  in  ques- 
tion are  taxable  in  the  ordinary  way,  as 
other  lands  aTe  taxable." 

The  Federal  question  thus  suggested  is  the 
single  one  for  consideration.  Was  there  a 
valid  contract  created  by  the  legislation  pro- 
viding for  the  taxation  of  all  railroad  prop- 
erty (lands  included)  on  the  basis  of  a  per 
cent  of  the  gross  earnings,  which  was  im- 
paired by  the  legislation  of  1895,  withdraw- 
ing the  lands  from  this  arrangement,  and  di- 


recting their  taxation  aeoording  to  their  ac- 
tual cash  value?  And,  first,  as  to  the  St. 
Paul  &  Duluth  company:  That  a  contract 
was  attempted  to  be  made  is  obvious.  The 
state,  as  trustee,  held  certain  swamp  and 
railroad  lands.  It  proposed  to  give  them  to 
the  company,  subject  to  taxation  in  a  cer- 
tain way,  if  the  company  would  construct  the 
railroad.  The  company  accepted  the  propo- 
sition and  constructed  the  road.  Thus,  if 
the  parties  were  competent  to  enter  into 
such  an  arrangement,  a  contract  was  made. 
While  some  of  the  lands,  the  swamp  lands, 
were  granted  to  the  state  for  a  purpose  other 
than  railroad  construction,  they  were  grant-  o» 
ed  in  trust,  and  it  has  long  since  been  settled  * 
that  Congress  alone* can  inquire  into  the* 
manner  in  which  the  state  executed  that 
trust  and  disposed  of  the  lands.  American 
Emigrant  Co.  v.  A&ame  County,  100  U.  S. 
61,  69,  25  L.  ed.  663,  666. 

With  respect  to  the  Northern  Pacific  Rail- 
road Company,  the  facts  are  slightly  differ- 
ent, but  the  state  legislation  in  respect  to  it 
was  of  a  character  to  place  its  land  grant 
in  the  same  condition,  so  far  as  the  question 
of  contract  is  concerned.  For  the  land  grant 
to  the  company  became  operative  within  the 
limits  of  a  state  only  when  such  state  con- 
sented to  the  construction  of  the  road.  The 
power  to  consent  carried  with  it  the  power  to 
determine  the  conditions  upon  which  such 
consent  should  be  granted,  and  when  the 
state  of  Minnesota  said  that  the  Northern 
Pacific  Railroad  Company  might  construct 
its  road  through  the  state,  and  might  accept 
the  provisions  of  the  congressional  grant, 
and  prescribed  the  conditions  upon  which 
such  road  should  be  constructed  and  such 
grant  should  be  taken,  the  effect  of  such  leg- 
islation is  the  same  as  though  the  state  re- 
ceived the  grant  and  transferred  it  to  the 
company  on  those  conditions.  It  said,  in 
substance,  that,  though  the  land  was  not 
given  to  the  state  to  be  transferred  to  a  rail- 
road company  (and  in  that  case  the  state 
might  have  prescribed  the  conditions  of  the 
transfer ) ,  it  was  given  to  the  company  sub- 
ject to  the  assent  of  the  state,  and  the  state's 
assent  to  the  gift  was  upon  the  conditions  it 
named.  The  offer  thus  made  by  the  state  was 
accepted,  and  in  reliance  thereon  the  road 
was  constructed. 

Of  course,  withdrawing  any  portion  of  the 
property  protected  by  the  3  per  cent  commu- 
tation, and  subjecting  that  to  ordinary  taxa- 
tion, leaving  the  3  per  cent  still  due  from  the 
railroad  companies,  changes  materially  the 
terms  of  the  alleged  contract,  so  that  there 
can  be  no  question  that  if  there  were  a  valid 
contract  created  by  the  earlier  legislation, 
the  act  of  1895  impairs  its  obligation.  The 
general  rule  of  this  court  is  to  accept  the 
construction  of  a  state  Constitution  placed 
by  the  state  supreme  court  as  conclusive. 
One  exception  which  has  been  constantly 
recognised  is  when  the  question  of  contract 
is  presented.  This  court  has  always  held 
that  the  competency  of  a  state,  through  its 
legislation,  to  make  an  alleged  contract,  and  g 
the  meaning  and  validity  of  such  contract,  n 
were  matters  which*in  discharging  its  duty  * 
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under  the  Federal  Constitution  it  must  de- 
termine for  itself;  and  while  the  leaning  is 
towards  the  interpretation  placed  by  the 
state  court,  such  leaning  cannot  relieve  us 
from  the  duty  of  an  independent  judgment 
upon  the  question  of  contract  or  no  contract. 

In  Douglas  v.  Kentucky,  168  U.  S.  488,  42 
L.  ed.  653, 18  Sup.  Ct  Rep.  199,  this  question 
was  considered  at  length,  and,  by  Mr.  Justice 
Harlan,  after  a  review  of  some  prior  cases, 
the  conclusion  was  thus  stated  (p.  502,  L.  ed. 
p.  557,  Sup.  Ct  Rep.  p.  204) : 

"The  doctrine  that  this  court  possesses 
paramount  authority  when  reviewing  the 
final  judgment  of  a  state  court  upholding  a 
state  enactment  alleged  to  be  in  violation  of 
the  contract  clause  of  the  Constitution,  to 
determine  for  itself  the  existence  or  nonex- 
istence of  the  contract  set  up,  and  whether 
its  obligation  has  been  impaired  by  the  state 
enactment  has  been  affirmed  in  numerous 
other  cases.  Ohio  Life  Ins.  A  T.  Co.  v.  De- 
bolt,  16  How.  416,  452,  14  L.  ed.  997,  1011; 
Wright  v.  Wagle,  101  U.  S.  791,  794,  25  L. 
ed.  921,  923;  Louisville  Oat  Co.  v.  Citizens' 
Gas  Co.  116  U.  S.  683,  697,  29  L.  ed.  510, 
516,  6  Sup.  Ct  Rep.  265;  Vicksburg,  S.  it  P. 
R.  Co.  v.  Dennis,  116  U.  S.  666,  667,  29  L. 
ed.  770,  771,  6  Sup.  Ct  Rep.  625;  New  Or- 
leans  Waterworks  Co.  v.  Louisiana  Sugar 
Ret.  Co.  125  U.  S.  18,  36,  31  L.  ed.  607,  614, 
8  Sup.  Ct  Rep.  741;  Bryan  v.  Kentucky 
Conference,  M.  E.  Church,  South,  Bd.  of  Edu. 
151  U.  S.  639,  38  L.  ed.  297,  14  Sup.  Ct  Rep. 
466 ;  Mobile  A  0.  R.  Co.  v.  Tennessee,  163  U. 
&  486,  493,  38  L.  ed.  793,  796,  14  Sup.  Ct 
Rep.  968;  Bacon  v.  Tewas,  163  U.  S.  207,  219, 
41  L.  ed.  132,  137,  16  Sup.  Ct  Rep.  1023." 

See  also  McCullough  v.  Virginia,  172  U. 
S.  102,  109,  43  L.  ed.  382,  384,  19  Sup.  Ct 
Rep.  134;  Walsh  v.  Columbus,  B.  V.  &  A.  R. 
Co.  176  U.  S.  469,  44  L.  ed.  648,  20  Sup.  Ct 
Rep.  393. 

As  a  preliminary  matter,  it  is  worthy  of 
note  that  the  alleged  invalidity  of  this  con- 
tract in  respect  to  taxation,  was  not  com- 
plained of  for  thirty  years.  Whether  the 
revenues  of  the  state  were  benefited  or  in- 
jured by  this  method  of  taxation  we  are  not 
advised,  but  it  does  appear  that  neither  par- 
ty challenged  it  Both  the  railroads  and 
the  state  accepted  and  acted  under  it  for 
nearly  a  third  of  a  century.  It  may  be  well 
to  notice  the  decisions  of  the  supreme  court 
of  Minnesota  prior  to  the  one  challenged  in 
this  proceeding.  In  First  Div.  St.  Paul  <f 
P.  R.  Co.  v.  ParcAer,  14  Minn.  297,  GiL  224, 
it  appeared  that  a  railroad  charter  had  been 
granted  by  the  territorial  legislature,  con- 
taining, among  other  things,  a  provision 

S similar  to  the  one  in  question,  commuting  all 
s  taxes  on  the  basis  of  3  per  cent  on  tine  gross 
•  earnings.  The  company  having  defaulted  in 
its  contract,  foreclosure  proceedings  were 
had,  and  its  property,  franchises,  eta,  were 
brought  in  by  the  state.  All  this  was  done 
In  pursuance  of  express  statutory  provisions. 
Thereafter  an  act  was  passed  transferring  to 
a  new  corporation  all  the  property,  fran- 
chises, etc.,  acquired  by  this  foreclosure,  and 
the  question  presented  was  whether  this  new 
eompany  was  entitled  to  the  3  per  cent  com- 


mutation ;  and  it  waa  held  that  it  was. 
The  opinion  of  the  court  was  that  by  the 
foreclosure  proceedings  the  state  acquired, 
without  any  merger,  all  the  franchises  and 
privileges  held  by  the  territorial  corporation, 
and  that  it  could  transfer  them  to  a  new 
corporation  of  its  own  creation.  We  do  not 
stop  to  question  the  argument  of  the  supreme 
court  to  the  effect  that  there  was  no  merger. 
AH  that  we  deem  necessary  to  notice  is  that 
the  estate  by  the  foreclosure  proceedings  ac- 
quired title  to  property, — railroad  property, 
including  lands  granted  to  aid  in  construc- 
tion,— and,  having  that  property,  could  dis- 
pose of  it  free  from  any  limitations  imposed 
by  the  constitutional  provisions  which  are 
now  referred  to  as  invalidating  the  present 
alleged  contract  In  other  words,  the  state 
could  take  and  dispose  of  lands  upon  precise- 
ly the  same  terms  which  it  took  and  dis- 
posed of  the  lands  to  the  present  plaintiffs  in 
error. 

This  decision  was  recognized  and  reaf- 
firmed in  St.  Paul  v.  St.  Paul  A  S.  C.  R.  Co. 
23  Minn.  469,  476,  in  which  it  was  said: 

"Upon  the  renewal  of  the  grant,  in  1864, 
to  the  present  company,  it  was  therefore 
clearly  competent  for  the  legislature  to 
change  and  modify  its  terms  and  conditions, 
so  as  to  require  the  annual  payment  of  a 
different  rate  per  cent  of  the  gross  earnings 
of  the  road,  to  commence  upon  the  comple- 
tion of  30  instead  of  50  miles,  and,  in  consid- 
eration of  such  annual  payment  to  exempt 
the  railroad,  its  appurtenances,  and  other 
property,  from  all  taxation,  and  from  all 
assessments,  both  general  and  local.  This 
modification  of  the  original  contract  was  pro- 
hibited by  no  provision  of  the  Constitution; 
and  the  enactment  of  March  4,  1864,  in  this 
regard,  has  not  only  been  uniformly  recog- 
nized and  acted  upon  ever  since,  as  valid,  by 
both  the  executive  and  legislative  depart- is 
ments  of  the  state  government  but  by  an£j 
express  'constitutional  amendment  adopted* 
in  1871,  it  has  been  placed  beyond  the  reach 
of  any  amendment  or  repeal,  except  by  a 
law  ratified  by  a  vote  of  the  electors  of  the 
state." 

See  also  Stevens  County  v.  St.  Paul,  If.  & 
M.  R.  Co.  30  Minn.  467,  470,  31  N.  W.  942, 
in  which  is  this  declaration : 

"That  the  exemption  from  ordinary  taxa- 
tion, created  in  1857  in  favor  of  the  Minne- 
sota &  Pacific  Railroad  Company,  subse- 
quently passed  with  the  lands,  and  as  a  right 
appendant  thereto,  to  the  St  Paul  &  Pacific 
Railroad  Company  and  to  the  First  Division 
of  the  St  Paul  ft  Pacific  Railroad  Company, 
may  be  now  accepted  without  question.  It 
was  so  decided  eighteen  years  ago  in  the  case 
of  the  last-named  company  v.  Paroher,  14 
Minn.  297,  Oil.  224,  which  decision  has  been 
ever  since  followed.  State  v.  Winona  «f  St. 
P.  R.  Co.  21  Minn.  315;  Minnesota  0.  R.  Co. 
v.  Melvin,  21  Minn.  339 ;  Chicago,  M.  4  St.  P. 
R.  Co.  v.  Pfaender,  23  Minn.  217;  St.  Paul 
v.  St.  Paul  <C  B.  O.  R.  Co.  23  Minn.  475; 
Nobles  County  v.  Bioua  City  <t  St.  P.  R.  Co. 
20  Minn.  294,  3  N.  W.  701 ;  State  v.  North- 
ern P.  R.  Co.  32  Minn.  294,  20  N.  W.  234." 

And  also  State  em  ret.  Mart  v.  Luther,  66 
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Minn.  186,  182,  168,  164,  67  N.  W.  464,  de- 
cided 1894,  in  which  the  court  laid: 

"The  system  of  providing  for  the  payment 
of  a  percentage  of  the  gross  earnings  of  the 
road  in  lieu  of  all  other  taxes  on  'railroad 
property'  and  on  the  lands  granted  to  aid  in 
its  construction,  while  owned  by  the  com- 
pany, was  inaugurated  by  the  territorial  leg- 
islatures, and  was  universally  in  vogue  at 
the  date  of  the  adoption  of  the  Constitution. 

"And  after  that  date  the  state  legislatures 
invariably  assumed  that  they  continued  to 
possess  the  power  to  adopt  this  system  of 
commuted  taxation  when  granting  lands  to 
aid  in  the  construction  of  a  railroad,  whether 
such  lands  were  the  absolute  property  of  the 
state,  or  were  held  by  it  in  trust  for  that 
purpose  under  an  act  of  Congress.  This  was 
the  practice,  not  only  as  to  old  grants  made 
before  the  adoption  of  the  Constitution,  but 
also  as  to  new  grants,  both  state  and  congres- 
sional, made  after  that  date." 

And  then,  after  referring  to  a  number  of 
grants  by  Congress  and  the  state,  added: 
*"In  brief,  the  legislature  assumed  that 
when  making  a  grant  of  lands  to  aid  the 
building  of  a  railway,  or  in  executing  the 
trust  where  lands  had  been  granted  to  the 
state  by  Congress  for  the  same  purpose  (and 
which,  while  thus  held  by  the  state,  either 
as  proprietor  or  in  trust,  were,  of  course, 
not  subject  to  taxation),  it  had  the  power, 
in  the  furtherance  of  the  object  for  which 
the  grant  was  made,  to  exempt  such  lands 
from  ordinary  taxation,  and  to  provide  for 
commuted  taxation  of  both  the  railroad  and 
the  granted  lands. 

"There  is  not  in  the  history  of  the  state  a 
■ingle  grant  of  lands  to  aid  in  the  building 
of  a  railway,  where  this  system  of  commuted 
taxation  has  not  been  adopted,  and  we  have 
not  found  an  instance,  prior  to  the  adoption 
of  the  constitutional  amendment  of  1871 
(Const,  art.  4,  {  32a),  where  a  commuted 
system  of  taxation  was  provided  that  did 
not  apply  to  a  land  grant  as  well  as  to  the 
railroad  property.  This  amounted  to  a  leg- 
islative construction  of  the  Constitution, 
which  of  itself  would  be  entitled  to  great 
weight." 

It  would  seem  from  these  decisions  to  have 
been  the  settled  law  of  the  state  that  it  could, 
after  the  adoption  of  the  Constitution  of 
1858,  acquire  title  to  lands  and  dispose  of 
them  subject  to  the  same  conditions  under 
which  the  lands  in  controversy  were  granted 
to  the  plaintiffs  in  error. 

In  McHenry  v.  Alford,  168  U.  8.  651,  42 
L.  ed.  614,  18  Sup.  Ct.  Rep.  242,  legislation 
of  the  territory  of  Dakota,  providing  for  the 
taxation  of  the  lands  of  the  Northern  Pa- 
cific Railroad  Company  on  the  basis  of  a 
percentage  of  the  gross  earnings  of  the  rail- 
road company,  was  held  not  in  conflict  with 
the  mandate  in  the  organic  act  that  no  law 
"shall  be  passed  impairing  the  rights  of  pri- 
vate property;  nor  shall  any  discrimination 
be  made  in  taxing  different  kinds  of  property ; 
but  all  property  subject  to  taxation  shall  be 
in  proportion  to  the  value  of  the  property 
taxed.  While  the  language  of  this  organie 
act  is  not  the  same  as  that  of  the  Minne- 


sota Constitution,  in  that  the  Minnesota 
Constitution  by  implication  requires  the 
taxation  of  all  property  except  that  by  its 
terms  specifically  exempted,  and  this  act 
makes  no  provision  in  respect  to  the  matter 
of  exemption;  yet  in  respect  to  property  sub- 1- 
ject  to  taxation  it,  like  the  Minnesota  Oon-g 
stitution,  requires  taxation  tin  proportion  to" 
the  value  of  the  property  taxed.  It  is 
doubtless  true  that  it  has  been  held  that 
forbidding  an  exemption  from  taxation  and 
requiring  taxation  according  to  the  "true 
value  in  money"  forbids  taxation  otherwise 
than  in  accordance  with  established  general 
rules  in  respect  to  valuation,  and  prevents 
a  commutation  on  a  different  basis;  yet 
there  have  been  rulings  of  the  supreme  court 
of  Minnesota  to  the  effect  that  commutation 
is  not  the  same  as  exemption,  or  forbidden 
by  a  constitutional  provision  which  forbids 
exemption,  and  that  it  may  sometimes  be  the 
surest  way  of  reaching  taxation  according 
to  the  "true  value  in  money,"  and  is,  there- 
fore, not  necessarily  an  infringement  of  a 
constitutional  provision  requiring  such  tax- 
ation. Thus,  in  Hennepin  County  v.  Bt. 
Paul,  M.  A  U.  R.  Co.  33  Minn.  534,  535,  24 
N.  W.  196,  the  court  said: 

"This  is  not  an  immunity  from  taxation, 
but  a  commutation  of  taxes, — another  and 
substituted  way  prescribed  by  law,  in  which 
the  respondent,  as  the  owner  of  this  land 
among  other  property,  is  to  contribute  its 
share  to  the  public  revenue." 

And  in  Ramsey  County  v.  Chicago,  M.  A 
Bt.  P.  R.  Co.  33  Minn.  537,  642,  24  N.  W. 
313: 

"It  was  not  in  reality  a  plan  for  exempt- 
ing property  from  taxation,  but  a  substituted 
method  of  taxation.  It  must  be  supposed 
that  it  was  contemplated  that  this  Bystem 
would,  upon  the  whole,  fairly  effect  the  ob- 
jects of  taxation  with  respect  to  such  cor- 
porations, and  be  equivalent  in  its  results  to 
taxation  of  the  property  owned  by  them." 

So,  also,  in  Todd  County  v.  Bt.  Paul,  II.  A 
U.  R.  Co.  38  Minn.  163,  165,  36  K.  W.  109: 

"It  has  been  considered  that  the  purpose  of 
such  statutes  has  been,  not  to  exempt  prop- 
erty from  taxation,  but  to  provide  a  sub- 
stituted method  of  securing  to  the  state  its 
proper  revenue  from  the  taxable  property  of 
these  corporations.  Bt.  Paul  v.  Bt.  Paul  A 
B.  C.  R.  Co.  23  Minn.  469 ;  Hennepin  County 
v.  Bt.  Paul,  M.  A  it.  R.  Co.  33  Minn.  634, 
635,  24  N.  W.  196;  Ramsey  County  v.  Chi- 
oago,  if.  A  Bt.  P.  R.  Co.  33  Minn.  537,  24  N. 
W.  313." 

And,  further,  in  Bt.  Paul  v.  Bt.  Paul,  Jf.oo 
A  11.  R.  Co.  39  Minn.  112, 113, 38  N.  W.  925:  g 
•"As  was  said  in  Ramsey  County  v.  Chi-* 
oago,  M.  A  Bt.  P.  R.  Co.  33  Minn.  537,  24  N. 
W.  313,  these  charters  do  not  exempt  the 
property  from  taxes,  but  provide  a  sub- 
stituted method  of  taxation,  based  upon  the 
assumption  that  the  property  of  the  com- 
panies will  be  used  for  railroad  purposes,  an* 
thereby  an  income  be  derived,  the  percentage 
of  which  received  by  the  state  will  be  equiva- 
lent  in  its  results  to  taxation  of  the  prop- 
erty." 
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And  again,  in  State  «a  rel  Marr  v.  LnliUr, 
66  Minn.  156,  160,  57  N.  W.  464. 

"It  is  a  common  error,  in  construing  stat- 
utes like  the  present,  to  assume  that  because 
the  commuted  tax  is  fixed  with  reference  to, 
and  is  wholly  derived  from,  the  gross  earn- 
ings of  the  road,  therefore  the  lands  are  ex- 
empted from  taxation  altogether.  The  per- 
centage of  the  gross  earnings  is  paid  as  taxes 
on  both  the  railroad  and  the  granted  lands, 
and,  although  derived  wholly  from  the 
former,  is  a  commutation  tax  alike  on  both." 

The  contract  made  in  1865  with  the  prede- 
cessor of  the  St.  Paul  &  Duluth  Railroad 
Company,  void  at  that  time  but  made  valid 
by  the  constitutional  amendment  of  1871 
<  as  by  the  supreme  court  of  the  state  now  af- 
firmed), commuted  the  taxes  on  all  railroad 
properties,  including  its  lands  not  used  for 
railroad  purposes,  by  the  payment  of  3  per 
cent  on  its  gross  earnings.  Confessedly  aft- 
er that  amendment  there  existed  a  binding 
contract  between  the  state  and  the  railroad 
companies,  by  which  the  taxes  on  all  their 
property  were  to  be  commuted  and  dis- 
charged on  the  payment  of  3  per  cent  of  the 
gross  earnings.  If  nothing  had  since  oc- 
curred that  contract,  under  the  decision  of 
the  supreme  court,  would  continue  exempt- 
ing lands  not  used,  as  well  as  lands  used  for 
railroad  purposes,  from  any  other  taxation 
than  that  which  was  expressed  by  3  per  cent 
on  the  gross  earnings  of  the  companies.  In 
other  words,  so  far  as  the  railroad  companies 
are  concerned,  that  constitutional  amend- 
ment did  away  with  the  restrictive  features 
of  it  1  and  3  of  article  0  in  the  state  Con- 
stitution, and  permitted  and  indorsed  a  pe- 
culiar method  of  taxation  of  railroad  com- 
panies. The  constitutional  amendment  of 
1871  forbade  any  change  by  repeal  or  amend- 
ment of  laws  respecting  the  taxation  of  rail- 
a  road  companies  except  upon  a  vote  of  the  peo- 
Splc  The  converse  of  that  proposition  may 
•  be  accepted,  to  wit,  that  by  a  vote  ofthe  peo- 
ple the  tax  provision  concerning  railroads 
might  be  repealed  or  amended.  But  is  there 
no  limitation  upon  the  power  of  amendment  t 
The  law  of  1895  adopted  by  the  people  does 
not  release  railroad  companies  from  the  bur- 
den of  paying  8  per  cent  upon  their  gross 
earnings  into  the  state  treasury,  but  simply 
operates  to  put  certain  properties  belonging 
to  them  outside  of  the  protection  of  that 
commutation.  Was  such  an  amendment 
within  the  contemplation  of  the  constitu- 
tional provision  of  1871 T  It  may  seem  a  not 
unreasonable  modification  to  exempt  from 
the  contract  such  property  as  Is  not  used  for 
railroad  purposes,  but  would  not  the  legisla- 
tion assume  a  different  aspect  if  it  had  sub- 
jected to  ordinary  taxation  all  the  railroad 
property,  except  locomotives,  and  upon  them 
continued  the  burden  of  the  payment  of  3  per 
cent  of  the  gross  earnings?  Of  course,  if 
there  be  no  limitations  in  respect  to  the 
scope  of  amendment  it  would  be  within  the 
power  of  the  state  to  subject  the  bulk  of  the 
railroad  property,  whether  used  or  not  used 
for  railroad  purposes,  to  the  burden  of  or- 
dinary state  taxation ;  and 'taking  a  single 
item  like  locomotives,  without  which  the 


road  could  not  be  operated,  continue  upon 
the  companies  the  duty  of  paying  3  per  cent 
of  the  gross  earnings.  While  it  may  be  that 
no  such  inconsiderate  action  is  to  be  ex- 
pected, the  possibility  of  such  action  sug- 
gests a  query  whether  the  power  of  repeal  or 
amendment,  preserved  by  the  constitutional 
amendment  of  1871,  has  not  some  limita- 
tions. 

Giving  to  that  power  full  scope,  it  may  be 
Baid  that  if  the  prior  legislation  was  unau- 
thorized by  the  Constitution,  a  repeal  of  the 
amendment  would  wipe  out  the  whole  pro- 
vision in  reference  to  railroad  taxation,  and 
subject  all  railroad  property  within  the  lim- 
its of  the  state  to  the  ordinary  rule  in  re- 
spect to  taxation.  So  it  may  be  that  the 
reserved  power  of  amendment  carries  with 
it  the  right  to  increase  or  diminish  the  rate 
per  cent  of  taxation.  But  a  different  ques- 
tion is  presented  when  it  is  insisted  that  the 
power  of  amendment  carries  with  it  the  right 
of  continuing  the  rate  per  cent  as  to  part 
only,  but  not  all,  of  the  property  covered  by 
the  original  contract  For,  as  stated,  if  the 
state  can  withdraw  the  lands  not  used  fore 
railroad  purposes  from  the  scope  of  this  J 
contract  commutation,  can  it*not  to-morrow? 
likewise  withdraw  the  lands  which  are  used 
for  railroad  purposes,  including  therein  the 
right  of  way,  the  tracks  thereon,  all  the 
grounds  occupied  by  station  houses,  etc,  and 
then,  on  the  day  thereafter,  withdraw  from 
it  all  the  personal  property  of  the  companies, 
except  their  locomotives,  and  still  hold  the 
corporations  to  the  burden  of  the  contract  t 
May  it  not  be  fairly  contended  that  the  privi- 
lege of  amendment  reserved  was  as  to  the 
rate,  and  not  as  to  the  property  to  be  in- 
cluded within  the  commutation  t  That  the 
power  of  amendment  has  its  limitations,  or 
rather  that  an  amendment  may  not  be  wholly 
as  to  the  right  of  the  state,  and  absolutely 
ignoring  the  right  of  the  other  party  to  the 
contract,  has  been  adjudged  by  this  court  in 
Louisville  Water  Oo.  v.  Clark,  143  IT.  S.  1, 
36  L.  ed.  56,  12  Sup.  Ct.  Rep.  346.  In  that 
case  it  was  held  that  while  under  a  statute 
the  water  company  had  been  exempted  from 
taxation  on  condition  that  it  supplied  water 
free  to  the  city  of  Louisville,  an  act  with- 
drawing that  exemption  from  taxation,  al- 
though silent  as  to  the  corresponding  obliga- 
tion of  the  water  company,  must  be  construed 
as  releasing  it  from  an  obligation  based  upon 
such  exemption.  So  it  may  well  be  said;  in 
the  ease  before  us  that  a  contractual  exemp- 
tion of  the  property  of  the  railroad  company 
in  whole,  upon  consideration  of  a  certain  pay- 
ment, cannot  be  changed  by  the  state  so  as 
to  continue  the  obligation  in  full,  and  at 
the  same  time  deny  to  the  company,  either 
in  whole  or  in  part,  the  exemption  conferred 
by  the  contract. 

But  there  is  another  matter  of  significance. 
The  lands  in  controversy  were  granted  by 
Congress  to  the  state  as  trustee.  The  act 
of  1865,  by  which  the  state  offered  the  lands 
to  the  predecessor  of  the  St.  Paul  k  Duluth 
company,  is  entitled  "An  Act'  to  Execute  the 
Trust  Created  by  the  Act  of  Congress."  The 
right  of  a  state  to  accept  such  a  trust  cannot 
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now  be  doubted.  It  has  become  a  part  of  the 
judicial  history  of  the  country.  These  lands 
were  not  donated  by  Congress  to  the  state, 
to  be  used  by  it  for  its  own  benefit  and  in  its 
own  way,  but  were  conveyed  to  the  state  in 
trust  with  the  understanding  that,  as  trus- 
tee, it  should  use  them  in  the  best  possible 
manner  for  accomplishing  the  purposes  of 
H  the  trust.  Of  course,  this  implied  that,  ex- 
's eept  as  restrained  by  its  own  powers,  the 
r  state  should  make  the  grant  as  valuable  as 
possible  for  the  accomplishment  of  the  pur- 
pose of  the  trust.  Under  those  circumstan- 
ces the  peculiar  nature  of  the  trust  created 
enabled  the  state  to  determine  the  limits  and 
mode  of  taxation  to  which  that  property  thus 
placed  in  its  hands  should  be  subjected.  It 
might  have  provided  that  the  title  be  re- 
tained by  the  state,  that  no  conveyance  be 
made  to  the  railroad  company,  and  that  the 
first  and  only  conveyance  should  be  when  the 
railroad  company  had  made  a  contract  with 
some  individual  for  its  purchase,  and  that 
contract  had  been  completed  by  full  payment 
to  the  company.  Is  it  to  be  doubted  that  the 
state,  retaining  the  title,  although  authoriz- 
ing the  railroad  company  to  sell,  could,  while 
that  title  was  so  retained,  hold  it  free  from 
any  kind  of  taxation?  Would  it  not  be  a 
legitimate  and  appropriate  discharge  of  the 
trust  conferred  if  thestateadjudgedthat  such 
property  should  be  held  in  its  own  name  free 
from  all  taxation  until  such  time  as  its  full 
value  in  cash  could  be  obtained  from  some  in- 
dividual? If  the  state  could  retain  the  title 
free  from  taxation  until  such  time  as  its  dis- 
position to  a  private  purchaser  enabled  the 
railroad  company  to  realize  the  full  value 
of  the  land,  was  it  not  also  within  its  power 
to  say  that  a  temporary  transfer  to  the  cor- 
poration charged  with  the  duty  of  construct- 
ing the  railroad  should  also  be  accompanied 
by  a  like  exemption  from  taxation?  And  if 
it  could  exempt  from  all  taxation,  it  might 
with  equal  propriety  say  that  it  should  be 
subjected  to  taxation  in  only  a  limited  way. 

Of  course,  it  may  be  said,  and  in  a  gen- 
eral way  rightfully  so,  that  the  powers  of 
the  legislature  of  a  state  are  limited  by  its 
constitutional  provisions.  It  follows  there- 
from that  in  dealing  with  property  general- 
ly the  legislature  must,  in  respect  to  taxa- 
tion, as  in  all  other  matters,  keep  within  the 
express  constitutional  limits  as  interpreted 
by  the  highest  court  of  the  state.  We  would 
not  weaken,  even  if  we  had  authority  so  to 
do,  the  full  scope  of  this  constitutional  ob- 
ligation. Whatever  the  people,  framing  their 
organic  act,  have  declared  to  be  the  limits 
of  legislative  power,  and  the  modes  in  which 
that  power  shall  be  exercised,  must  always 
m  be  recognized  by  the  courts,  state  and  na- 
tional, as  obligatory.  And  if  the  property 
•  in  controversy  was*that  which  passed  direct- 
ly into  the  mass  of  the  general  property  of 
the  state  it  might  properly  be  said  that  the 
construction  placed  on  constitutional  limita- 
tions by  the  supreme  court  of  the  state  deter- 
mined absolutely  for  all  courts,  state  and  na- 
tional, the  full  scope  of  the  legislative  power. 

And  in  this  respect  we  may  notice  the  sug- 
gestion of  the  supreme  court  of  the  state, 


that  other  lands  than  these  might  be  with- 
drawn from  the  general  rule  of  taxation  pro- 
vided by  the  state  Constitution,  and  the 
statement  made  by  counsel  in  argument  that 
many  corporations  had  received  in  the  early 
days  of  the  state  commutations  based  on  a 
like  principle.  We  quote  the  language  of 
the  supreme  court: 

"It  is  further  claimed  on  behalf  of  the  ap- 
pellant that  the  mandates  and  inhibitions  of 
the  Constitution  as  to  the  taxation  of  all 
private  property  have  no  application  to  pub- 
lic lands  which  passed  into  private  owner- 
ship with  the  privilege  of  commuted  taxation 
created  with  respect  to  them  while  they  were 
yet  public  lands.  If  this  proposition  is  true, 
then  the  legislature,  if  there  are  no  other 
constitutional  provisions  prohibiting  it,  may 
provide  for  exempting  from  taxation  the 
school  lands  of  the  state  after  their  sale  and 
after  they  have  become  absolutely  private 
property,  or  provide  that  the  owners  thereof 
may  forever  pay  a  percentage  on  the  gross 
or  net  income  derived  therefrom  in  lieu  of  all 
other  taxes. 

"The  mandate  of  the  Constitution  applies 
to  all  property  which  is  the  subject  of  pri- 
vate ownership,  without  reference  to  the 
source  of  its  acquisition.  It  would  be  a 
palpable  evasion  of  the  Constitution  to  per- 
mit the  legislature  to  absolutely  transfer 
public  lands  to  private  owners  vested  with 
the  privileges  and  immunities  as  to  taxation 
which  are  prohibited  by  the  Constitution." 

We  think  the  apprehension  of  the  supreme 
oourt  is  one  more  of  imagination  than  of 
fact.  It  is  true  that  Congress  might  act  so 
as  in  effect  to  keep  withdrawn  a  large  area 
of  the  state  from  taxation.  Under  the  res- 
ervation in  the  act  of  admission  and  the 
acceptance  thereof  by  the  state  of  Minnesota 
the  right  of  Congress  to  determine  the  dis- 
position of  public  lands  within  that  state 
was  reserved,  and,  according  to  the  decision  w 
in  Van  Brooklin  v.  Tennessee,  117  U.  8.  151.JJ 
sub  nom.  Van'Brocklin  v.  Anderson,  29  L.# 
ed.  845,  6  Sup.  Ct.  Rep.  670,  lands  belonging 
to  the  United  States  are  exempt  from  taxa- 
tion by  the  state.  So  that  if  Congress  should 
determine  that  the  great  body  of  public  lands 
within  the  state  of  Minnesota  should  be  re- 
served from  sale  for  an  indefinite  period  it 
might  do  so,  and  thus  the  lands  be  exempted 
from  taxation;  and  yet  it  cannot  be  imputed 
to  Congress  that  it  would  discriminate 
against  the  state  of  Minnesota,  or  pass  any 
legislation  detrimental  to  its  interests.  It 
had  the  power  to  withdraw  all  the  public 
lands  in  Minnesota  from  private  entry  or 
public  grant,  and,  exercising  that  power,  it 
might  prevent  the  state  of  Minnesota  from 
taxing  a  large  area  of  its  lands,  but  no  such 
possibility  of  wrong  conduct  on  the  part  of 
Congress  can  enter  into  the  consideration  of 
this  question.  It  is  to  be  expected  that  it 
will  deal  with  Minnesota  as  with  other 
states,  and  in  such  a  way  as  to  subserve  the 
best  interests  of  the  people  of  that  state. 
That  a  power  may  be  injuriously  exercised 
is  no  reason  for  a  misconstruction  of  the 
scope  and  extent  of  that  power.  So  the 
fad  that  Congress  might,  if  it  saw  fit,  with- 
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draw  the  public  lands  in  Minnesota  from 
sale,  and  thus  prevent  their  taxation,  fur- 
nishes no  reason  for  denging  the  efficacy  of 
the  power  to  grant  such  lands,  subject  to 
conditions  binding  upon  the  state,  or  the 
right  of  the  state,  as  its  trustee,  to  prescribe 
limitations  upon  taxation.  And  this  must  be 
said  bearing  in  mind  that  to  the  full  extent 
there  is  no  question  of  the  duty  of  the  legis- 
lature of  Minnesota  to  subject  any  but  trust 
property  to  the  absolute  scope  of  its  consti- 
tutional provisions  in  respect  to  the  matter 
of  taxation.  And  in  respect  to  the  lands  in 
controversy  it  must  be  remembered  that  they 
were  granted  to  and  accepted  by  the  state  in 
trust,  and  it  cannot  be  doubted  that  the  state 
has  the  power  to  compel  its  grantee  to  use 
the  lands  in  furtherance  of  the  trust,  and 
prevent  it  from  creating  a  large  and  perma- 
nent ownership  of  lands. 

When  Minnesota  was  admitted  into  the 
Union,  and  admitted  on  the  basis  of  full 
equality  with  all  other  states,  there  were 
within  its  limits  a  large  amount  of  lands  be- 
longing to  the  national  government.  The 
enabling  act,  February  26,  1857  (11  Stat,  at 

*  L.  166,  chap.  60) ,  authorizing  the  inhabitants 
5  of  Minnesota  to  form  a  constitution  and  a 

*  state  government,  tendered  certain*  proposi- 
tions to  the  people  of  the  territory,  coupled 
in  }  5  with  this  proviso  (11  Stat,  at  L.  167, 
chap.  60) : 

"The  foregoing  propositions  herein  offered 
are  on  the  condition  that  the  said  convention 
which  shall  form  the  Constitution  of  said 
state  shall  provide,  by  a  clause  in  said  Con- 
stitution, or  an  ordinance,  irrevocable  with- 
out the  consent  of  the  United  States,  that 
said  state  shall  never  interfere  with  the  pri- 
mary disposal  of  the  soil  within  the  same, 
by  the  United  States,  or  with  any  regulations 
Congress  may  find  necessary  for  securing  the 
title  in  said  soil  to  bona  fide  purchasers 
thereof;  and  that  no  tax  shall  be  imposed 
on  lands  belonging  to  the  United  States,  and 
that  in  no  case  shall  nonresident  proprietors 
be  taxed  higher  than  residents." 

And  in  article  2,  8  S,  of  the  Constitution, 
passed  by  virtue  of  this  enabling  act,  reads 
as  follows  (Gen.  Stat.  Minn.  1894,  p.  lxxiv.)  : 

"The  propositions  contained  in  the  act  of 
Congress  entitled  "An  Act  to  Authorize  the 
People  of  the  Territory  of  Minnesota  to  Form 
a  Constitution  and  State  Government  Pre- 
paratory to  Their  Admission  into  the  Union 
on  an  Equal  Footing  with  the  Original 
States,'  are  hereby  accepted,  ratified,  and 
confirmed,  and  shall  remain  irrevocable  with- 
out the  consent  of  the  United  States ;  and  it 
Is  hereby  ordained  that  this  state  shall  never 
interfere  with  the  primary  disposal  of  the 
soil  within  the  same,  by  the  United  States, 
or  with  any  regulations  Congress  may  find 
necessary  for  securing  the  title  to  said  soil 
to  bona  fide  purchasers  thereof;  and  no  tax 
shall  be  imposed  on  lands  belonging  to  the 
United  States,  and  in  no  case  shall  nonresi- 
dent proprietors  be  taxed  higher  than  resi- 
dents." 

That  these  provisions  of  the  enabling  act 
and  the  Constitution,  in  form  at  least,  made 
a  compact  between  the  United  States  and  the 
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state,  is  evident.  In  an  inquiry  as  to  the 
validity  of  such  a  compact  this  distinction 
must  at  the  outset  be  noticed.  There  may  be 
agreements  or  compacts  attempted  to  be  en- 
tered into  between  two  states,  or  between  a 
state  and  the  nation,  in  reference  to  political 
rights  and  obligations,  and  there  mav  be 
those  solely  in  reference  to  property  belong-  jg 
ing  to  one  or  the  other.  That  different  con-  A 
siderations  may  underlie  the  question* as  to* 
the  validity  of  these  two  kinds  of  compacts 
or  agreements  is  obvious.  It  has  often  been 
said  that  a  state  admitted  into  the  Union  en- 
ters therein  in  full  equality  with  all  the 
others,  and  such  equality  may  forbid  any 
agreement  or  compact  limiting  or  qualifying 
political  rights  and  obligations;  whereas,  on 
the  other  hand,  a  mere  agreement  in  refer- 
ence to  property  involves  no  question  of 
equality  of  status,  but  only  of  the  power  of 
a  state  to  deal  with  the  nation  or  with  any 
other  state  in  reference  to  such  property. 
The  case  before  us  is  one  involving  simply 
an  agreement  as  to  property  between  a  state 
and  the  nation. 

That  a  state  and  the  nation  are  competent 
to  enter  into  an  agreement  of  such  a  nature 
with  one  another  has  been  affirmed  in  past 
decisions  of  this  court,  and  that  they  have 
been  frequently  made  in  the  admission  of 
new  states,  as  well  as  subsequently  thereto, 
is  a  matter  of  history.  8ection  10  of  article 
1  of  the  Constitution  provides  that  "no  state 
shall,  without  the  consent  of  Congress, 
.  .  .  enter  into  any  agreement  or  compact 
with  another  state."  It  was  early  ruled  that 
these  negative  words  carried  with  them  no 
denial  of  the  power  of  two  states  to  enter  into 
a  compact  or  agreement  with  one  another, 
but  only  placed  a  condition  upon  the  exer- 
cise of  such  power.  Thus  in  Green  v.  Bid- 
die,  8  Wheat.  1,  5  L.  ed.  547,  a  compact  be- 
tween Virginia  and  Kentucky  was  sustained, 
and  it  was  held  no  valid  objection  to  it  that 
within  certain  restrictions  it  limited  the  leg- 
islative power  of  the  state  of  Kentucky.  In 
Poole  v.  Fleeger,  11  Pet.  185,  9  L.  ed.  680, 
955,  an  agreement  between  Kentucky  and 
Tennessee  as  to  boundary  was  upheld,  Mr. 
Justice  Story,  speaking  for  the  court,  saying 
(p.  209,  L.  ed.  p.  690) : 

"It  cannot  be  doubted  that  it  is  a  part  of 
the  general  right  of  sovereignty,  belonging 
to  independent  nations,  to  establish  and  fix 
the  disputed  boundaries  between  their  re- 
spective territories;  and  the  boundaries  so 
established  and  fixed  by  compact  between  na- 
tions become  conclusive  upon  all  the  subjects 
and  citizens  thereof,  and  bind  their  rights; 
and  are  to  be  treated,  to  all  intents  and  pur- 
poses, as  the  true  and  real  boundaries.  This 
is  a  doctrine  universally  recognized  in  the* 
law  and  practice  of  nations.  It  is  a  right  3 
equally  belonging  to  the  states  of  this'Union,  * 
unless  it  has  been  surrendered  under  the  Con- 
stitution of  the  United  States.  So  far  from 
there  being  any  pretense  of  such  a  general 
surrender  of  the  right,  that  it  is  expressly 
recognized  by  the  Constitution,  and  guarded 
in  its  exercise  by  a  single  limitation  or  re- 
striction, requiring  the  consent  of  Congress. 
The  Constitution  declares  that  'no  state 
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shall,  without  the  consent  of  Congress,  enter 
into  any  agreement  or  compact  with  another 
state,'  thus  plainly  admitting  that,  with  such 
consent,  it  might  be  done,  and  in  the  present 
instance  that  consent  has  been  expressly 
given.  The  compact,  then,  has  full  validity, 
and  all  the  terms  and  conditions  of  it  must 
be  equally  obligatory  upon  the  citizens  of 
both  states." 

The  same  doctrine  was  announced  in  Vir- 
ginia v.  Tennessee,  148  U.  S.  603,  37  L.  ed. 
631, 13  Sup.  Ct.  Rep.  728,  and  in  the  opinion 
in  that  case  it  was  intimated  that  there  were 
many  matters  in  respect  to  which  the  differ' 
ent  states  might  agree  without  the  formal 
consent  of  Congress.  In  this  case  the  differ- 
ence between  the  agreements  which  states 
might  enter  into  between  one  another  and 
those  from  which  they  were  debarred  without 
the  consent  of  Congress  was  noticed,  and  it 
was  said  (p.  618,  L.  ed.  p.  642,  Sup.  Ct  Rep. 
p.  734) : 

"There  are  many  matters  upon  which  dif- 
ferent states  may  agree  that  can  in  no  re- 
spect concern  the  United  States.  If,  for  in- 
stance, Virginia  should  come  into  possession 
and  ownership  of  a  small  parcel  of  land  in  New 
York  which  the  latter  state  might  desire  to 
acquire  as  a  site  for  a  public  building,  it 
would  hardly  be  deemed  essential  for  the  lat- 
ter state  to  obtain  the  consent  of  Congress 
before  it  could  make  a  valid  agreement  with 
Virginia  for  the  purchase  of  the  land.  If 
Massachusetts,  in  forwarding  its  exhibits  to 
the  World's  Fair  at  Chicago,  should  desire 
to  transport  them  a  part  of  the  distance  over 
the  Erie  Canal,  it  would  hardly  be  deemed 
essential  for  that  state  to  obtain  the  consent 
of  Congress  before  it  could  contract  with 
New  York  for  the  transportation  of  the  ex- 
hibits through  that  state  in  that  way.  If 
the  bordering  line  of  two  states  should  cross 
some  malarious  and  disease-producing  dis- 
trict, there  could  be  no  possible  reason,  on 
any  conceivable  public  grounds,  to  obtain  the 
».  consent  of  Congress  for  the  bordering  states 
3  to  agree  to  unite  in  draining  the  district  and 
*  thus  removing  the  cause  of* disease.  So  in 
case  of  threatened  invasion  of  cholera, 
plague,  or  other  causes  of  sickness  and  death, 
it  would  be  the  height  of  absurdity  to  hold 
that  the  threatened  states  could  not  unite  in 
providing  means  to  prevent  and  repel  the  in- 
vasion of  the  pestilence  without  obtaining 
the  consent  of  Congress,  which  might  not  be 
at  the  time  in  session.  If,  then,  the  terms 
'compact'  or  'agreement*  in  the  Constitution 
do  not  apply  to  every  possible  compact  or 
agreement  between  one  state  and  another,  for 
the  validity  of  which  the  consent  of  Congress 
must  be  obtained,  to  what  compacts  or  agree- 
ments does  the  Constitution  apply  T   .   .  . 

"Looking  at  the  clause  in  which  the  terms 
'compact  'or  'agreement'  appear,  it  is  evident 
that  the  prohibition  is  directed  to  the  forma- 
tion of  any  combination  tending  to  the  in- 
crease of  political  power  in  the  states,  which 
may  encroach  upon  or  interfere  with  the  Just 
supremacy  of  the  United  States.  Story,  in 
his  Commentaries,  $  1403,  referring  to  a  pre- 
vious part  of  the  same  section  of  the  Consti- 
tution, in  which  the  clause  in  question  ap- 


pears, observes  that  its  language  'may  be 
more  plausibly  interpreted  from  the  terms 
used,  "treaty,  alliance,  or  confederation," 
and  upon  the  ground  that  the  sense  of  each 
is  best  known  by  its  association  ( noscitur  • 
sooiis)  to  apply  to  treaties  of  a  political 
character,  such  as  treaties  of  alliance  for 
purposes  of  peace  and  war,  and  treaties  of 
confederation,  in  which  the  parties  are 
leagued  for  mutual  government,  political  co- 
operation, and  the  exercise  of  political  sov- 
ereignty, and  treaties  of  cession  of  sovereign- 
ty, or  conferring  internal  political  jurisdic- 
tion, or  external  political  dependence,  or 
general  commercial  privileges;'  and  that  'the 
latter  clause,  "compacts  and  agreements," 
might  then  very  properly  apply  to  such  as 
regarded  what  might  be  deemed  mere  private 
rights  of  sovereignty,  such  as  questions  of 
boundary,  interests  in  land  situate  in  the 
territory  of  each  other,  and  other  internal 
regulations  for  the  mutual  comfort  and  con- 
venience of  states  bordering  on  each  other.' 
And  he  adds:  In  such  cases  the  consent  of 
Congress  may  be  properly  required,  in  order 
to  check  any  infringement  of  the  rights  ofce 
the  national  government;  and,  at  the  sameJJ 
time,  a  total  prohibition  to  enter  •into  any* 
compact  or  agreement  might  be  attended 
with  permanent  inconvenience  or  publie 
mischief.' " 

If  as  "a  part  of  the  general  right  of  sov- 
ereignly" to  which  Mr.  Justice  Story  refers 
in  the  quotation  above  made,  the  right  of 
agreement  between  one  another  belongs  to 
the  several  states,  except  as  limited  by  the 
constitutional  provisions  requiring  the  con- 
sent of  Congress,  equally  true  is  it  that  a 
state  may  make  a  compact  with  all  the 
states,  constituting  as  one  body  the  nation, 
possessed  of  general  right  of  sovereignty  and 
represented  by  Congress.  That  Congress  has 
consented  is  shown  by  the  fact  that  it  pro- 
posed the  terms  of  the  agreement  and  de- 
clared the  state  admitted  on  its  assent  to 
those  terms. 

The  Constitution,  article  1,  §  8,  provides 
that — 

"The  Congress  shall  have  power  to  exer- 
cise exclusive  legislation  in  all  cases  whatso- 
ever, over  such  district  (not  exceeding  ten 
miles  square)  as  may,  by  cession  of  particu- 
lar states  and  the  acceptance  of  Congress,  be- 
come the  seat  of  the  government  of  the 
United  States,  and  to  exercise  like  author- 
ity over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  mag- 
azines, arsenals,  dock  yards,  and  other  need- 
ful buildings." 

By  an  act  of  February  22,  1876,  the  legis- 
lature of  Kansas  ceded  to  the  United  States 
jurisdiction  over  the  territory  of  the  Fort 
Leavenworth  Military  Reservation,  reserv- 
ing, not  only  the  right  to  serve  civil  and 
criminal  process,  but  also  the  right  to  tax 
railroad,  bridge,  and  other  corporations, 
their  franchises  and  property,  within  the 
limits  of  the  reservation.  And  in  Fort 
Leavenworth  X.  Co.  v.  Lowe,  114  U.  S.  628, 
29  L.  ed.  264,  6  Sup.  Ct.  Rep.  996,  that  ces- 
sion was  held  valid,  Mr.  Justice  Field,  deliv- 
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•ring  the  opinion  of  court,  saying  in  refer* 
ence  to  this  question  (p.  641,  L.  ed.  p.  270, 
Sup.  Ct.  Rep.  p.  1004) : 

"In  their  relation  to  the  general  govern- 
ment, the  states  of  the  Union  stand  in  a  very 
different  position  from  that  which  they  hold 
to  foreign  governments.  Though  the  juris- 
diction and  authority  of  the  general  govern- 
ment are  essentially  different  from  those  of 
the  state,  they  are  not  those  of  a  different 
country ;  and  the  two,  the  state  and  general 
government,  may  deal  with  each  other  in  any 
way  they  may  deem  best  to  carry  out  the 
purposes  of  the  Constitution." 
*  The  act  admitting  Kansas  into  the  Union 
contained  in  its  1st  section  this  provision 
(12  Stat,  at  L.  127,  chap.  20) : 

"That  nothing  contained  in  the  said  Con- 
stitution respecting  the  boundary  of  said 
state  shall  be  construed  to  impair  the  rights 
of  person  or  property  now  pertaining  to  the 
Indians  in  said  territory,  so  long  as  such 
rights  shall  remain  unextinguished  by  treaty 
between  the  United  States  and  such  Indians, 
...  or  to  affect  the  authority  of  the 
government  of  the  United  States  to  make  any 
regulation  respecting  such  Indians,  their 
lands,  property,  or  other  rights,  by  treaty, 
law,  or  otherwise,  which  it  would  have  been 
competent  to  make  if  this  act  had  never  been 
passed." 

Under  the  provisions  of  the  treaty  of  1854, 
between  the  Shawnee  Indians  residing  with- 
in the  territory  of  Kansas  and  the  United 
States,  certain  of  their  lands  were  allotted 
to  individual  members  and  patented  to  them, 
with  the  express  restriction  that  "the  said 
lands  shall  never  be  sold  by  the  grantee,  or 
his  heirs,  without  the  consent  of  the  Secre- 
tary of  the  Interior."  In  the  case  of  The 
Kansas  Indian*,  6  Wall.  737,  767,  tub  nom. 
Blue  Jacket  v.  Johnson  County  Comrs.  18 
L.  ed.  667,  this  court,  holding  a  law  of  the 
state  of  Kansas  subjecting  these  lands  to 
taxation  invalid,  said: 

"There  can  be  no  question  of  state  sover- 
eignty in  the  case,  as  Kansas  accepted  her 
admission  into  the  family  of  states  on  condi- 
tion that  the  Indian  rights  should  remain 
unimpaired,  and  the  general  government  at 
liberty  to  make  any  regulation  respecting 
them,  their  lands,  property,  or  other  rights, 
which  it  would  have  been  competent  to  make 
if  Kansas  had  not  been  admitted  into  the 
Union.  .  .  .  While  the  general  govern- 
ment has  a  superintending  care  over  their 
interests,  and  continues  to  treat  with  them 
as  a  nation,  the  state  of  Kansas  is  estopped 
from  denying  their  title  to  it.  She  accepted 
this  status  when  she  accepted  the  act  admit- 
ting her  into  the  Union.''  See  also  Beecher 
t.  Wetherby,  05  U.  S.  617,  523,  24  L.  ed. 
440. 

But  we  need  not  go  outside  of  the  present 
case.  The  state  of  Minnesota  accepted  the 
trust  created  by  the  act  of  Congress.  Ac- 
ceptance by  a  trustee  of  the  obligations 
created  by  the  donor  of  a  trust  completes  a 
contract.  Such  contracts,  as  we  have  seen, 
have  been  frequent  in  the  history  of  the  na- 
tion, and  their*  validity  has  not  only  never 
been  questioned,  but  has  been  directly  af- 


firmed. Tucker  v.  Ferguson,  22  Wall.  527, 
22  L.  ed.  805. 

There  is  nothing  in  the  case  of  Van  Brook- 
Un  t.  Tennessee,  117  U.  8.  151,  sub  nom. 
Van  Brooklyn  v.  Anderson,  29  L.  ed.  846,  6 
Sup.  Ct.  Rep.  670,  in  conflict  with  these 
views.  In  that  case  it  was  held  that  prop- 
erty of  the  United  States,  situated  within 
the  limits  of  a  state,  was  exempt  by  the 
Constitution  of  the  United  States  from  tax- 
ation by  that  state;  and  while,  referring  to 
the  many  exemption  clauses  in  different  acts 
of  admission  of  states,  it  was  said  that  they 
were  but  declaratory  of  the  law,  and  con- 
ferred no  new  right  or  power  on  the  United 
States,  it  was  not  held  that  if,  in  the  absence 
of  such  exemption  clauses,  the  lands  of  the 
United  States  would  have  been  subject  to 
taxation,  the  compact  thereby  created  would 
not  have  been  operative  to  relieve  them. 
And  it  must  be  remembered  that  the  question 
here  is  not  as  to  exemption,  but  as  to  full 
control  over  the  matter  of  sale  and  disposal. 

Returning,  then,  to  the  facts  of  the  case 
before  us,  by  the  provisions  quoted  the  state 
expressly  agreed  that  no  tax  should  be  im- 

Eosed  on  lands  belonging  to  the  United 
tates,  that  it  should  never  interfere  with 
the  primary  disposal  of  the  soil  within  the 
state  by  the  United  States,  or  with  any  regu- 
lations Congress  might  find  necessary  for  se- 
curing the  soil  to  bona  fide  purchasers  there- 
of. These  provisions  are  not  to  be  construed 
narrowly  or  technically,  but  as  expressing  a 
consent  on  the  part  of  the  state  to  the  terms 
proposed  by  Congress;  and  among  these 
terms  were  that  the  full  control  of  the  dispo- 
sition of  the  lands  of  the  United  States 
should  be  free  from  state  action.  Whether 
Congress  should  sell  or  donate;  what  terms 
it  should  impose  upon  the  sale  or  donation; 
what  arrangements  it  should  make  for  se- 
curing title  to  the  beneficiaries — were  all 
matters  withdrawn  from  state  interference 
by  the  terms  of  the  enabling  act  and  the  Con- 
stitution. With  this  full  reservation  of 
power  in  Congress  it  is  not  open  to  doubt 
that  that  body  might  have  made  such  dispo- 
sition of  the  public  lands  of  the  United 
States  within  the  state  as  would  withhold 
them  from  the  burdens  of  state  taxation,  not 
only  until  such  time  as  all  interest  of  the 
United  States  in  the  lands  had  ceased,  but 
also  until  they  had  been  used  to  fully  accom- 
plish the  purposes  for  which  Congress  was* 
selling  or  donating  them.  § 
•  It  is  true,  as  has  been  held  in  the  ordinary* 
administration  of  the  affairs  of  the  land  de- 
partment, that  whenever  full  payment  ha* 
been  made  to  the  United  States,  and  the  full 
equitable  title  has  passed  to  an  individual 
purchaser  or  homesteader,  the  mere  delay  in 
furnishing  to  such  purchaser  or  homesteader 
the  legal  evidence  of  his  title  does  not  relieve 
the  land  from  ordinary  state  taxation.  Car- 
roll r.  Bafford,  3  How.  441,  11  L.  ed.  671 1 
Witherspoon  v.  Duncan,  4  Wall.  210,  18  L. 
ed.  339 ;  Wisconsin  0.  B.  Co.  v.  Price  County, 
133  U.  8.  496,  33  L.  ed.  687,  10  Sup.  Ct.  Rep. 
341 ;  Vorthern  P.  R.  Co.  v.  Patterson,  154  U. 
8.  130,  38  L.  ed.  934,  14  Sup.  Ct.  Rep.  077. 
But  it  has  also  been  held  that  until  the 
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very  last  moment  that  lien*  or  equitable 
right*  of  the  United  Statea  are  extinguished, 
no  matter  how  trivial  or  small  may  be  the 
right  or  the  lien  reserved,  the  land  is  not  sub- 
ject to  state  taxation.  Kansas  P.  R.  Co.  v. 
Prescott,  16  Wall.  603,  21  L.  ed.  373;  Union 
P.  R.  Co.  y.  McShane,  22  Wall.  444,  22  L.  ed. 
747 ;  Central  Colorado  Improv.  Co.  v.  Pueblo 
County  Comrs.  95  U.  S.  259,  24  L.  ed.  495; 
Northern  P.  R.  Co.  v.  Traill  County,  115  U. 
B.  600,  sub  nom.  Northern  P.  R.  Co.  v. 
Rockne,  29  L.  ed.  477,  6  Sup.  Ct.  Rep.  201 ; 
Wisconsin  C.  R.  Co.  v.  Price  County,  133  U. 
S.  496,  33  L.  ed.  687,  10  Sup.  Ct.  Rep.  341. 

But  whatever  may  be  the  rule  applicable 
in  the  ordinary  administration  of  affairs  In 
the  land  department,  the  provisions  of  the 
enabling  act  and  the  state  Constitution,  be- 
fore referred  to,  secure  to  the  United  States 
full  control  of  the  disposition  of  the  public 
lands  within  the  limits  of  the  state.  With- 
in the  scope  of  this  reserved  power  Congress 
might  grant  to  a  railroad  corporation  public 
lands  to  aid  in  the  construction  of  its  road, 
withholding,  not  only  the  legal  title, 
also  exemption  from  state  taxation  until 
such  time  as  someone  should  pay  into  the 
treasury  of  the  company  the  full  value  of  the 
land  in  money  to  be  used  in  the  construction 
of  its  road.  It  would  be  a  part  of  the  power 
reserved  in  Congress  to  determine  the  terms 
and  conditions  upon  which  title  should  ef- 
fectually pass  from  the  government.  If 
Congress  has  a  right  to  make  a  private  cor- 
poration its  agent  to  thus  utilize  to  the  full- 
est extent  the  value  of  the  land  it  is  willing 
to  give  to  aid  a  public  enterprise,  it  may  deal 
with  a  state  upon  the  same  basis.  The  state, 
accepting  the  trust  given  by  Congress,  has 
ct  all  the  powers  of  a  trustee,  and  must  have 
f{  also  all  the  freedom  of  a  trustee,  and  may 
*  determine  in  what  way  that*  trust  may  be 
most  successfully  carried  out.  The  mere  fact 
that  the  legal  title  has  passed  by  act  of  Con- 
gress from  the  nation  to  the  state  is  not  the 
vital  fact.  Under  {  3,  article  9,  of  the  state 
Constitution  public  property  used  exclusive- 
ly for  any  public  purpose  is  exempted  from 
taxation.  It  is  undoubtedly  true  as  a  gen- 
eral rule  that  a  state  does  not  tax  its  own 

{iroperty,  but  we  do  not  rest  on  this  express 
anguage  of  the  state  Constitution.  We 
place  our  conclusion  upon  higher  grounds. 
Accepting  this  property  as  a  trustee,  as  it 
had  a  right  to  do,  it  was  not  compelled  to 
weaken  the  full  accomplishment  of  that 
trust  by  subjection  of  the  lands  to  taxation. 

We  do  not  mean  to  hold  that  it  was  bound 
to  exempt  the  land,  either  permanently  or 
for  any  specified  time,  from  taxation  if  in 
its  judgment  as  trustee  it  believed  that  the 
purpose  of  the  trust  could  be  otherwise  fully 
and  fairly  accomplished ;  and  to  that  extent, 
and  no  further,  goes  the  opinion  in  Tucker 
t.  Ferguson,  22  Wall.  627,  22  L.  ed.  805.  In 
that  case  the  state  saw  fit  to  tax  the  land 
after  the  lapse  of  a  certain  time,  in  respect 
to  which  Congress  had  prescribed  an  exemp- 
tion, and  it  was  said  by  Mr.  Justice  Swayne, 
on  page  572,  L.  ed.  p.  816. 

"She  was  in  nowise  fettered,  except  as  she 
had  agreed  to  fulfil  all  the  terms  and  con- 


ditions which  accompanied  the  grant  To 
that  extent  she  was  dearly  bound,  and  any- 
thing in  conflict  with  those  conditions  would 
be  ultra  vires,  and  cannot  be  supported. 
What  were  the  terms  to  which  she  submitted 
herself  T  She  was  to  devote  the  lands  to  the 
accomplishment  of  the  object  which  Congress 
had  in  view,  and  there  was  an  implied  agree- 
ment on  her  part  to  take  all  the  measures 
reasonably  within  her  power  to  make  their 
application  effectual  to  that  end.  The  mode 
was  left  entirely  to  herself.  We  see  no 
ground  upon  which  it  can  be  claimed  she 
bound  herself  any  further." 

But  if,  in  its  judgment  as  trustee,  the 
trust  could  be  most  effectually  accomplished 
by  transferring  the  lands  to  some  corpora- 
tion, subject  to  only  a  limited  taxation  until 
such  time  as  the  full  value  of  the  lands  could 
be  secured  for  the  purposes  of  the  trust,  it 
was  not  prevented  from  so  doing  by  any  obli- 
gation which  it  was  under  in  respect  to  the 
general  mass  of  property  within  the  state.*) 
When  the  state  accepted  the  position  of  8 
but  (•trustee  it  had  all  the  freedom  of  judg-* 
ment  which  belongs  to  a  trustee  in 
respect  to  the  best  means  of  carry- 
ing the  trust  into  execution.  The  legisla- 
ture was  the  body  representing  the  state, 
whose  judgment  was  invoked  as  to  such 
means,  and  its  action  wag  taken,  not  so 
much  in  discharge  of  its  constitutional  obli- 
gations to  the  people,  as  of  its  contract  ob- 
ligations as  trustee  to  the  grantor  of  the 
trust.  In  other  words,  the  state  either 
could  not  accept  the  trust,  or,  accepting  it, 
was  entitled  to  all  the  freedom  of  judgment 
which  attends  the  action  of  a  trustee,  and, 
as  we  have  seen,  it  is  too  late  in  the  history 
of  railroad  aid  legislation  in  this  country  to 
hold  that  a  state  cannot  accept  the  position 
of  trustee  of  such  a  grant. 

Congress,  acting  for  the  United  States— 
the  owner  of  the  lands — could,  by  virtue  of 
the  compact  with  the  state,  have  in  creating 
the  trust  provided  specifically  for  an  exemp- 
tion, or  for  taxation  in  a  limited  way.  Hav- 
ing failed  to  so  prescribe  the  manner  in 
which  the  trust  should  be  executed,  the 
power  became  vested  in  the  trustee,  the  state, 
and  it  exercised  it  in  the  way  indicated  by 
the  legislation  of  1865  and  1870.  Having 
that  power  as  trustee,  it  could  make  a  valid 
contract  in  respect  thereto  with  the  corpora- 
tions, and  they,  investing  their  money  in  the 
construction  of  the  road  on  the  faith  of  the 
contract  tendered  and  accepted,  are  entitled 
to  be  protected  against  any  subsequent  legis- 
lative impairment  in  respect  thereto. 

For  these  reasons  we  are  of  opinion  that 
there  was  a  valid  contract  made  with  these 
companies  in  respect  to  the  taxation  of  these 
lands — a  contract  which  it  was  beyond  the 
power  of  the  state  to  impair;  that  this  sub- 
sequent legislation  does  impair  that  corn- 
tract,  and  cannot,  therefore,  be  sustained. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  is  reversed,  except  as  to  lands  be- 
longing to  the  Oreat  Northern  Railway  Com- 
pany, and  the  case  is  remanded  for  further 
proceedings  not  Inconsistent  with  this  opiav 


Digitized  by 


Google 


1900. 


STEARNS  t.  MINNESOTA  am  ret  MARE. 


85 


Mr.  Justice  Brown  concurred  upon  the 
ground  that  the  legality  of  commuting  the 
payment  of  taxes  upon  railway  property  by 
a  payment  of  a  percentage  upon  the  gross 
earnings,  having  been  recognized  by  the  leg- 
islature and  the  supreme'court  of  Minnesota 
for  thirty  years,  and  also  having  been  recog- 
nized as  valid  in  the  constitutional  amend- 
ment of  1871,  it  is  too  late  to  set  up  it*  re- 
pugnance to  the  state  Constitution  as 
against  railways  which  were  built  upon  the 
faith  of  its  validity. 

Mr.  Justice  White,  with  whom  concurs 
Mr.  Justice  Harlan,  Mr.  Justice  Gray  and 
Mr.  Justice  HeKeana,  assenting  to  the 
judgment  of  reversal: 

The  act  which  was  accepted  by  the  cor- 
poration, and  which  is  now  decided  to  be  an 
irrevocable  contract  protected  from  impair- 
ment by  the  Constitution  of  the  United 
States,  in  substance  provided  that  in  lieu  of 
all  other  taxes  upon  its  property  of  every 
kind  and  nature,  whether  real  or  personal, 
the  railroad  company  should  annually  pay  a 
fixed  gross  receipt  tax  of  3  per  cent.  It, 
however,  provided  that  the  public  lands 
which  the  state  had  received  from  the  United 
States,  and  which  it  had  given  to  the  cor- 
poration to  aid  in  the  construction  of  its 
railroad,  might  be  taxed  by  the  state  in  ad- 
dition to  the  3  per  cent  gross  receipt  tax 
whenever  the  corporation  had  parted  with 
its  title  to  such  property.  When  this  gross 
receipt  tax  was  enacted  the  Constitution  of 
the  state  commanded  that  taxation  should  be 
equal  and  uniform,  and  that  property  should 
be  assessed  according  to  valuation.  In  ad- 
dition express  authority  was  given  to  ex- 
empt from  taxation  certain  enumerated 
classes  of  property,  such  as  universities, 
schools,  churches,  burying  grounds,  eta 
From  this  it  resulted  that  the  legislature 
was  deprived  of  the  right  to  exempt  persons 
or  property  in  any  case  unless  embraced  in 
the  classes  as  to  which  the  power  to  exempt 
was  specifically  granted  as  above  stated.  This 
is  not  disputed.  It  follows,  then,  that  if  the 
gross-receipt  tax  was  an  exemption  it  was 
void,  because  repugnant  to  the  Constitution 
of  the  state.  If  so  void,  it  did  not  create  a 
contract,  within  the  contract  clause  of  the 
Constitution  of  the  United  States,  for  rights 
protected  from  impairment  could  not  flow 
from  an  act  which  had  no  legal  existence. 
The  conclusion,  then,  that  the  act  which  im- 
posed the  grosB-receipt  tax  created  a  contract 
protected  from  impairment  by  the  Constitu- 
tion of  the  United  States  must  rest*  on  the 

? remise  that  such  act  was  not  an  exemption, 
b  this  proposition  I  cannot  give  my  assent. 
True  it  is  that  in  McRenry  v.  Alford,  168 
U.  S.  051,  42  L.  ed.  614, 18  Sup.  Ct  Sep.  242, 
a  territorial  legislative  act,  which  taxed  a 
railroad  corporation  by  a  levy  on  its  gross 
receipts,  was  decided  not  to  be  a  violation 
of  the  organic  act  of  the  territory  which  com- 
manded that  taxation  should  be  uniform,  and 
that  all  property  should  be  assessed  by  a 
method  of  valuation.  But  in  that  case  no 
.question  of  contract  was  involved,  and  the 
tone  presented  and  the  one  decided  was  that 


the  territorial  legislator*,  in  selecting  a 
gross-receipt  tax  a*  the  method  for  reach- 
ing railroad  property,  did  not  necessarily 
violate  the  organic  law  of  the  territory  as  to 
uniformity  and  valuation.  But  this  ruling 
is  inapposite  to  the  present  case,  where  the 
question  is  not  whether  the  legislature  of 
Minnesota  was  empowered  by  the  Constitu- 
tion of  that  state  to  provide  that  railroad 
property  should  be  taxed  by  a  gross-receipt 
tax,  but  whether,  conceding  the  legislature 
had  the  authority  to  enact  such  a  tax  as  to 
railroads  or  any  other  class  by  it  selected, 
it  possessed  the  additional  power  to  enter 
into  an  irrevocable  contract,  by  which  the 
method  thus  selected  as  to  the  persons  and 
property  designated  should  be  forever  there- 
after continued. 

It  seems  to  me  the  moment  it  is  admitted 
that  the  gross-receipt  tax  is  an  irrevocable 
contract,  thereby  it  necessarily  results  that 
an  exemption  from  taxation  was  provided 
for.  The  object  of  forbidding  exemptions 
from  taxation  is  not  alone  to  secure  revenue, 
but  is  to  preserve  untrammeled  by  contract 
the  fulness  of  all  the  lawful  power  of  taxa- 
tion in  the  successive  repositories  of  such 
power.  In  other  words,  forbidding  exemp- 
tions in  terms  directs  that  no  one  legislature 
shall  by  contract  limit  the  lawful  rights  of 
its  successors,  by  taking  particular  prop- 
erty out  of  the  legislative  authority  to  tax, 
on  the  assumption  that  such  persons  or  prop- 
erty are  thereafter  to  be  governed  by  a  con- 
tract which  exempts  from  all  future  exercise 
of  the  legislative  power  of  taxation.  This 
seems  so  obvious  that  I  cannot  find  words  to 
express  the  thought  that  a  particular  person 
or  property  is  irrevocably  taken,  by  contract, 
beyona  the  reach  of  the  legislative  right  to 
tax  by  any  lawful  mode  deemed  from  timet 
to  time  to  be  best  for  the  public  interest,  § 
without  at  the  same  time  saying* that  by* 
such  an  irrevocable  contract  an  exemption 
from  taxation  is  created. 

Nor  does  it  seem  to  me  that  the  decisions 
of  the  Minnesota  courts,  which  are  referred 
to  as  showing  that  under  the  Constitution 
of  that  state  it  was  competent  for  the  legisla- 
ture to  enact  a  gross  receipt  tax  law  and  pro- 
vide for  its  continuance  by  an  irrepealable 
contract,  sustain  the  proposition  deduced 
from  them.  In  no  single  one  of  these  cases 
was  the  question  of  irrepealable  contract 
presented,  considered,  or  decided  in  any  form. 
Undoubtedly  some  of  these  decisions  held 
that  a  gross-receipt  tax  was  valid,  just  as  it 
was  so  held  in  MoHenry  v.  Alford,  168  U.  8. 
651,  42  L.  ed.  614, 18  Sup.  Ct.  Rep.  242.  But, 
as  I  have  said,  to  decide  that  the  general  as- 
sembly of  Minnesota  could  select  a  gross- 
receipt  tax  without  violating  the  rule  of 
uniformity  or  the  requirement  of  valuation, 
did  not  involve  the  question  whether  one 
legislature,  in  exercising  its  discretion  as  to 
such  subjects,  could,  in  addition,  impose  by 
an  irrepealable  contract  its  action  on  the  suc- 
ceeding legislatures  of  the  state. 

The  first  case  which  arose  in  Minnesota, 
in  which  the  question  whether  the  levy  of 
a  gross-receipt  tax  and  the  acceptance  of  the 
terms  of  the  act  by  a  corporation  made  an  ir* 
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repealable  contract,  is  the  one  now  here,  and 
there  can  be  no  question  that  the  supreme 
court  of  Minnesota  has  declared  unequivocal- 
ly that  the  element  of  irrevocable  contract, 
if  upheld,  would  cause  the  act  or  acts  to  be- 
come exemptions,  and  therefore  repugnant  to 
the  Constitution  of  the  state.  Even  if,  how- 
ever, the  Minnesota  decisions,  prior  to  the 
one  now  before  us,  had  the  import  which  is 
deduced  from  them,  in  my  opinion  they 
would  not  be  decisive  of  this  controversy. 
The  decisions  in  question  were  not  rendered 
prior  to  the  enactment  of  the  gross-receipt 
tax,  which  is  here  in  controversy,  and  there- 
fore it  cannot  be  argued  that  they  entered 
into  and  formed  a  part  of  such  act.  In  ad- 
judging whether  a  contract  has  been  im- 
paired by  subsequent  legislation,  it  is  ele- 
mentary that  this  court  determines  for  it- 
self whether  there  was  a  contract.  Whilst 
it  is  true  that  in  making  such  inquiry  the 
persuasive  power  of  state  decisions  will  be 
taken  into  view,  nevertheless  the  duty  ever 
t.  remains  to  determine  independently  whether 
g  the  contract  existed  which  it  is  asserted  has 
•  been'impaired.  Discharging  such  duty  in 
this  case,  in  view  of  the  provisions  of  the 
Constitution  of  the  state  of  Minnesota,  my 
mind  cannot  be  persuaded  to  the  conclusion 
that  an  agreement  is  not  an  exemption  by 
which  a  particular  person  or  property  is  for- 
ever, as  regards  taxation,  by  irrevocable  con- 
tract, exempted  from  the  general  rules  of 
taxation. 

Nor  can  I  agree  because  the  state  of  Min- 
nesota received  public  land  from  the  United 
States  to  be  used  to  aid  in  the  construction 
of  a  railroad,  the  general  assembly  of  that 
state  was  thereby  endowed  with  the  attri- 
bute of  dealing  with  such  land  in  violation  of 
the  Constitution  of  the  state.  The  Constitu- 
tion of  the  state  was  the  measure  of  the  pow- 
ers of  the  legislature  of  Minnesota,  and  in 
our  system  of  government  I  do  not  conceive 
that  Congress  can  confer  upon  a  state  legis- 
lature the  right  to  violate  the  Constitution 
of  the  state.  True  it  is  that  in  taking  the 
land  a  relation  of  trust  was  engendered,  by 
which  the  obligation  arose  to  devote  the  lands 
to  the  purpose  for  which  they  had  been  in- 
trusted by  Congress  to  the  state.  But  this, 
it  seems  to  me,  can  only  signify  that  the 
state  of  Minnesota,  through  its  legislature, 
was  obliged  to  use  the  lands  in  furtherance 
of  the  trust,  in  accordance  with  the  powers 
and  under  the  restrictions  imposed  by  the 
Constitution  of  the  state.  Whilst  this  rea- 
soning is  alone  to  my  mind  sufficient  to  re- 
fute the  theory  that  the  gift  by  Congress 
could  endow  the  general  assembly  with  power 
to  disregard  the  Constitution  of  the  state, 
even  if  Congress  had  so  expressly  directed, 
the  conclusion  is  cogently  reinforced  when  it 
is  considered  that  no  provision  was  made  by 
Congress  in  giving  the  lands  to  the  state, 
that  in  using  such  lands  for  the  purposes 
specified  in  the  grant  the  state  should  exempt 
them  by  irrevocable  contract  from  taxation. 
Even  if  it  be  conceded,  arguendo  only,  that 
such  a  power  could  have  been  lawfully  im- 
posed, its  exercise  ought  not  to  be  implied  in 
order  thereby  to  prevent  the  legislature  of 


the  state  from  using  its  taxing  authority 
free  from  the  restraints  of  an  irrevocable  con- 
tract. But  again,  if  it  be  conceded  that 
Congress  could  lawfully  have  authorized  the 
legislature  of  the  state  of  Minnesota  to  vio- 
late the  Constitution  of  that  state,  and  even  a 
if  it  be  granted  that  Congress  did  so,  these  § 
concessions  should  not  affect  the'decision  of* 
this  case.  For  if  such  power  existed,  it 
could  only  relate  to  lands  given  by  the 
United  States,  and  not  to  all  the  other  real 
and  personal  property  of  the  railroad,  which 
came  not  from  the  grant  by  the  United  States 
to  the  state.  But  the  irrevocable  contract 
which  is  now  decided  to  have  been  lawfully 
made  by  the  general  assembly  of  the  state  of 
Minnesota  was  not  one  dealing  only  with  the 
lands  given  by  the  United  States,  but  was 
one  relating  to  all  the  property  of  the  rail- 
road. To  enforce  its  obligations  therefore, 
under  the  assumption  of  a  trust  as  to  lands 
given  by  the  United  States,  is  to  restrain  the 
power  of  the  state  by  contract  as  to  property 
within  its  borders,  not  received  from  Con- 
gress, not  embraced  by  the  trust,  and  over 
which  the  plenary  taxing  power  of  the  state 
extends. 

Because  the  provision  as  to  the  lands  given 
by  Congress  to  the  state  is  indi visibly  united 
with  the  other  provisions  contained  in  the 
gross-receipt  tax  law,  it  does  not  follow  that 
that  which  is  confessedly  repugnant  to  the 
Constitution  of  the  state  should  be  held  to 
be  valid;  but  it  should  rather,  I  think,  be 
decided  that  the  vice  which  affects  a  part, 
and  which  cannot  be  separated,  operates 
upon  the  contract  as  an  entirety,  and  causes 
the  whole  to  be  void. 

Although  I  dissent,  for  the  foregoing  rea- 
sons, from  some  of  the  grounds  stated  in 
the  opinion  of  the  court,  I  yet  concur  in  the 
judgment  of  reversal  upon  one  ground  ex- 
pressed therein.  Conscious  that  nothing  is 
needed  to  strengthen  the  conclusive  reason- 
ing by  which  the  proposition  is  sustained  in 
the  opinion  of  the  court,  nevertheless,  as  the 
question  presents  itself  to  my  mind  in  a 
somewhat  different  aspect  from  that  consid- 
ered by  the  court,  the  additional  grounds 
which  cause  me  to  concur  will  now  be  stated. 

In  1871  an  amendment  to  the  Constitution 
of  Minnesota,  which  is  set  out  in  the  opinion 
of  the  court,  was  adopted  by  a  vote  of  the 

Seople.  The  opinion  of  the  supreme  court  of 
linnesota  in  the  case  at  bar  holds  that  the 
effect  of  that  amendment  was  to  ratify  and 
confirm  the  gross-receipt  tax  laws,  and  to 
deprive  the  general  assembly  of  all  power 
to  repeal  or  amend  such  laws,  unless  the  leg- 
islative act  so  doing  was  submitted  to  and  a 
ratified  by  a  vote  of  the  people.  Accepting* 
this* construction  as  conclusive,  it  follows* 
that  the  gross-receipt  tax  laws,  even  if  they 
contained  a  grant  of  exemption,  were  no 
longer  in  violation  of  the  Constitution  of  the 
state,  but  did  not  evidence  irrevocable  con- 
tracts, since  they  were  subject  to  repeal  or 
amendment  by  a  legislative  act  approved  and 
ratified  by  a  vote  of  the  people.  This  suit 
rests  upon  an  act  of  the  general  assembly  of 
Minnesota,  approved  by  the  people  in  1896, 
which  it  is  claimed  was  the  first  act  which 
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repealed  or  amended  the  gross-receipt  tax  law 
relating  to  the  right*  of  the  corporation  now 
here,  to  the  extent  that  it  provided  that  the 
public  lands  given  to  the  railroad  should  be 
taxed  before  the  corporation  had  parted  with 
its  title.  Before  examining  the  scope  of  the 
act  relied  upon,  it  is  important  to  bear  in 
mind  the  relations  which  are  engendered  when 
a  contract  is  entered  into  by  a  state  sub- 
ject to  the  reserved  power  to  repeal,  alter,  or 
amend.  In  such  case  no  irrepealable  con- 
tract, protected  from  impairment  under  the 
Constitution  of  the  United  States,  takes  ef- 
fect, because  it  is  impossible  to  conceive  that 
contract  rights  which  are  conferred  subject 
to  the  power  of  repeal,  alteration,  or  amend- 
ment are  protected  from  an  impairment 
which  under  the  terms  of  the  grant  the  state 
has  reserved  a  right  to  make.  Louisville  v. 
Bank  of  Louisville,  174  U.  S.  439,  444,  43  L. 
ed.  1039,  19  Sup.  Ct  Rep.  763;  Citizens' 
Sav.  Bank  v.  Owensboro,  173  U.  S.  636,  644, 
43  L.  ed.  840,  843,  19  Sup.  Ct  Rep.  571  et 
*eq. 

But  whilst  this  is  settled,  it  has  also  been 
equally  determined  that  the  reserved  right 
to  repeal,  alter,  or  amend  does  not  confer 
mere  arbitrary  power,  and  cannot  be  so  ex- 
ercised as  to  violate  fundamental  principles 
of  justice  by  depriving  of  the  equal  protec- 
tion of  the  laws  or  of  the  constitutional  guar- 
anty against  the  taking  of  property  with- 
out due  process  of  law.  St.  Louis,  I.  M.  A  8. 
B.  Co.  v.  Paul,  173  U.  S.  404,  408,  43  L.  ed. 
746,  748,  19  Sup.  Ct  Rep.  419,  and  cases 
cited.  And  an  apt  illustration  of  the  appli- 
cation of  this  doctrine  is  found  in  Louisville 
Water  Co.  v.  Clark,  143  U.  S.  1,  36  L.  ed. 
65,  12  Sup.  Ct  Rep.  346. 

Will,  then,  the  enforcement  of  the  amenda- 
tory act,  which  is  here  relied  upon,  provid- 
ing for  the  taxation  of  the  lands,  before  the 
corporation  had  parted  with  its  title  to 
them,  in  spite  of  the  continued  exaction  of 
the  gross-receipt  tax,  deprive  the  corpora- 
tion of  its  property  without  due  process  of 

flaw,  or  deny  to  it  the  equal  protection  of  the 
laws?  The  repealing  act  says: 
*  '"See.  1.  All  lands  in  this  state  heretofore 
or  hereafter  granted  by  the  state  of  Min- 
nesota or  the  United  States  or  the  territory 
of  Minnesota  to  any  railroad  company  shall 
be  assessed  and  taxed  as  other  lands  are 
taxed  in  this  state,  except  such  parts  of  said 
lands  as  are  held,  used,  or  occupied  for  right 
of  way,  gravel  pits,  side  tracks,  depots,  and 
all  buildings  and  structures  which  are  neces- 
sarily used  in  the  actual  management  and 
operation  of  the  railroads  of  said  companies." 

But  these  provisions,  which  in  and  of 
themselves  are  clearly  as  amendment  of  the 

S oss-receipt  tax  laws,  are  accompanied  by 
e  following  proviso: 

"Provided,  that  said  railroad  companies 
shall  continue  to  pay  taxes  into  the  state 
treasury  upon  their  gross  earnings  in  the 
tome  manner  and  in  the  same  amount  as  is 
now  provided  by  law,  and  that  nothing  in 
-this  act  contained  shall  be  construed  to  re- 
peal said  laics,  except  in  so  far  as  the  same 
relate  to  the  tax  upon  said  lands."  [Italics 
are  mine,] 


Considering  for  a  moment  Che  ratified 
agreement  which  the  gross-receipt  tax  law 
embodied,  it  is  patent  that  the  duties  which 
it  imposed  and  the  obligations  to  which  it 
gave  rise  were  in  the  strictest  sense  recipro- 
cal or  commutative;  that  is,  that  the  agree- 
ment to  pay  the  gross-receipt  tax,  and  neces- 
sarily the  amount  of  thoBe  taxes,  was  pred- 
icated on  the  obligation  on  the  part  of  the 
state  to  regard  the  payment  of  said  tax  as 
the  discharge  by  the  corporation  of  all  taxes 
due  upon  all  its  real  or  personal  property. 
The  amendatory  act  therefore,  whilst  in- 
creasing the  sum  of  the  obligation  of  the 
corporation  to  the  state  to  the  extent  that 
the  lands  are  no  longer  to  be  represented  by 
the  gross-receipt  tax,  yet  at  the  same  time 
retains  in  favor  of  the  state  the  right  to 
take  the  whole  amount  of  the  stipulated  pay- 
ment of  the  gross-receipt  tax  in  the  same 
manner  as  theretofore,  that  is,  by  the  con- 
tract That  is  to  say,  the  amendatory  act 
preserves  the  contract  in  favor  of  the  state 
as  an  entirety,  by  retaining  all  the  obliga- 
tions due  by  the  railroad  to  the  state,  and 
yet  purports  to  repeal,  alter,  or  amend  the 
contract  by  relieving  the  state  from  its  ob- 
ligation to  the  corporation  to  include  all 
the  property  of  the  latter  for  the  purpose  of  H 
taxation  by  a  gross-receipt  tax,  which  wasg 
the  consideration  upon  which  the*obligation  • 
of  the  corporation  to  pay  such  tax  rested. 
This  consequence  is  made  certain  by  the  pro- 
vision that  the  gross-receipt  tax,  despite  the 
amendment  shall  remain  payable  in  the 
same  amount,  and  in  the  same  manner  as 
before  the  passage  of  the  amendatory  act,  and 
is  additionally  made  evident  by  the  provision 
of  the  amendatory  act  declaring  that  it 
"shall  not  be  construed  to  repeal"  the  gross- 
receipt  tax  act  The  situation  created  by 
the  amendatory  act  may  be  thus  illustrated: 
The  state  leases  a  building  to  it  belonging  for 
a  term  of  years,  conditioned  on  the  payment 
of  a  stipulated  amount  of  rent  annually. 
The  consideration  of  the  obligation  of  the 
lessee  to  pay  in  such  case  would,  of  course, 
be  the  right  of  occupation  granted  by  the 
state,  and  the  continued  right  of  the  state 
to  collect  the  rent  would  depend  upon  the 
enjoyment  by  the  tenant  of  the  right  of  oc- 
cupation which  the  contract  granted.  Now, 
then,  if  in  such  a  contract  the  power  was  re- 
served to  repeal,  alter,  or  amend,  and  it  was 
exercised  by  declaring  that  the  right  of  oc- 
cupation should  cease,  but  that  the  duty  to 
pay  the  rent  should  continue  in  the  same 
amount  and  in  the  same  manner  stated  in 
the  contract  and  that  nothing  in  the  amen- 
datory act  should  be  construed  as  relieving 
the  lessee  from  the  duty  to  pay  the  whole  of 
the  stipulated  rent  a  condition  strictly 
analogous  to  that  which  arises  from  the 
amending  act  relied  on  in  the  case  at  bar 
would  be  presented. 

My  understanding  does  not  permit  me  to 
doubt  that  to  preserve  in  this  case  the  con- 
tract in  its  entirety,  so  far  as  the  rights  of 
the  state  are  concerned,  and  at  the  same  time 
to  destroy  the  reciprocal  duty  owed  by  the 
state  to  the  other  contracting  party,  is  not 
to  repeal,  alter,  or  amend  the  contract  at  all, 
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but,  whilst  preserving  it,  to  endeavor  by  an 
act  of  arbitrary  power  to  impose  a  burden 
incompatible  with  the  very  provisions  and 
terms  of  the  amendatory  act  itself.  As  has 
been  previously  said,  the  consideration  of  the 
contract  obligation  of  the  corporation  to  pay 
the  gross-receipt  tax  was  the  duty  on  the 
part  of  the  state  to  consider  such  payment  as 
a  discharge  of  all  taxes  upon  all  the  real  and 
personal  property  of  the  corporation.  The 
m  agreements  being  thus  interdependent  are  of 
§  necessity  indivisible,  and  to  retain  the  entire 
*  duty  or  right  of  one  party  to'the  contract 
must  lead  to  the  preservation  of  the  corres- 
ponding and  reciprocal  right  or  duty  of  the 
other.  In  reason,  the  argument  comes  to 
this,  that  the  act  purporting  to  amend,  on 
its  face  cannot  be  declared  to  have  done  so, 
without  concluding  at  the  same  time  both 
that  it  did  alter,  repeal,  and  amend,  and  that 
it  did  not  Under  these  circumstances,  to 
enforce  the  amendatory  act  would  necessarily 
be  to  deny  to  the  corporation  the  equal  pro- 
tection of  the  laws,  since  it  would  leave  the 
corporation  subject  to  taxation,  not  by  the 
general  laws  of  the  state,  but  by  the  provi- 
sions of  a  contract,  and  at  the  same  time  sub- 
ject the  corporation  to  a  burden  wholly  in- 
compatible with  its  liability  under  the  con- 
tract. It  would  be  a  denial  of  due  process 
of  law  to  the  corporation,  since  it  would  be 
but  the  recognition  of  the  right  of  the  state, 
without  hearing  and  without  process  of  any 
kind,  to  condemn  the  corporation  to  the  per- 
formance of  a  duty  alleged  to  be  resting  on 
it,  and  at  the  same  time  retain  in  favor  of  the 
state  as  against  the  corporation  an  obliga- 
tion wholly  at  variance  and  in  absolute  con- 
flict with  the  supposed  duty  arbitrarily  de- 
clared by  the  amendatory  act  to  rest  upon 
the  corporation. 


(179  U.  S.  210) 

H.  ABRAHAM  &  SON,  Composed  of  Henry 
Abraham  and  Jacob  Abraham  et  al., 
Plffs.  in  Err., 

0. 

MARIE  L.  CASEY,  Administratrix  of  the 
Succession  of  Laurent  Lacassagne,  De- 
ceased. 

Local  late  in  Federal  court — judgment— die- 
missal  without  prejudice. 

I.  Hie  conclusion  of  the  highest  court  of  a 
state  as  to  sale  and  record  of  title  of  real 
estate,  and  the  nature  of  the  rights  of  a 
mortgagee  creditor,  are  part  of  the  local  law 
to  be  accepted  by  the  Supreme  Court  of  the 
United  States. 

2.  A  decision  cannot  be  held  res  judicata  on 
a  question  of  title  by  reason  of  certain  lan- 
guage used  by  way  of  reasoning'  In  the  opin- 
ion, when  the  substantial  effect  of  the  deci- 
sion Is  that  the  title  will  not  be  adjudicated 
in  equity,  and  that  the  bill  must  be  dismissed, 
but  without  prejudice  to  an  action  at  law. 

[No,  02.] 

Submitted    November    t,    1900.  Decided 
December  S,  1900. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decree  up- 
holding *  purchase  on  foreclosure  sale,  ana 
ordering  an  injunction  against  interference 
with  the  property.  Affirmed. 

See  same  case  below,  61  La.  Ann.  840,  25 
So.  Ml. 

Statement  by  Mr.  Justice  WMtet 
A  statement  somewhat  in  detail  of  the  ad- 
mitted facts  concerning  this  protracted  and 
involved  litigation  is  essential  in  order  to 
simplify  and  make  clear  the  issues  which 
arise  for  decision  on  this  record. 

Jean  Baptiste  Cavailhez,  a  native  of 
France,  took  up  his  residence  about  1849  in 
what  is  now  known  as  the  parish  of  Vermil- 
ion, Louisiana.  He  married  Earnestine  Diaz, 
and  they  there  lived  together  as  man  ana 
wife,  where  a  daughter,  Marcelline,  was  born. 
In  1802  Cavailhez  purchased  a  plantation 
and  his  title  was  recorded,  and  on  the  19th 
of  August,  1809,  Cavailhez  sold  to  Clarke  H. 
Remick  the  plantation  which  Cavailhez  had 
acquired,  as  aforestated.  The  consideration 
was  815,000,  $7,000  of  which  was  evidenced 
by  a  note  of  the  purchaser,  Remick,  for  that 
amount,  payable  on  demand  to  bearer,  and 
bearing  8  per  cent  interest  from  a  stated  date. 
The  remainder  of  the  price,  $8,000,  was  evi- 
denced by  four  notes  for  $2,000  each,  ma- 
turing at  one,  two,  three,  and  four  years 
from  date,  bearing  8  per  cent  interest  from 
their  date  until  paid.  The  payment  of  the 
five  notes  was  secured  by  mortgage  upon  the 
property. 

On  the  day  the  foregoing  act  of  sale  was 
passed  (the  19th  of  August,  1869,  in  view  of 
a  marriage  contemplated  to  take  place  be-  £ 
tween  Clarke  H.  Remick  and  Marcelline  Ca-  ■* 
vailhez,  a  marriage'eontract  was  entered  into 
between  them,  determining,  as  allowed  by  the 
laws  of  Louisiana,  the  rules  which  should 
govern  the  property  relations  of  the  prospec- 
tive spouses  during  the  existence  of  the 

Proposed  marriage.  Jean  B.  Cavailhez  and 
is  wife,  Earnestine  Diaz,  became  parties  to 
the  contract,  and  gave  to  their  daughter 
Marcelline,  as  her  separate  property,  the  note 
for  $7,000  which  had  been  furnished  by 
Remick,  who  became  responsible  for  the 
•mount  thereof  to  his  intended  wife  as  her 
paraphernal  property.  Both  the  act  of  sale 
to  Remick  from  Cavailhez  and  the  marriage 
contract  were  duly  recorded.  Earnestine 
Diaz,  the  reputed  wife  of  Cavailhez,  died 
some  time  before  1882.  Cavailhez  died  in 
1882,  and  Remick,  the  son-in-law,  died  short- 
ly afterwards  in  the  same  year.  Remick  left 
surviving  his  widow,  Marcelline,  and  four 
minor  children.  His  succession  was  duly 
opened  in  the  probate  court  having  juris- 
diction, in  May,  1882.  His  widow,  Marcel- 
line, qualified  a*  tutrix  of  the  children,  and 
after  due  proceedings  the  plantation  which 
Remick  had  bought  of  Cavailhez  was,  at  auc- 
tion, sold  by  decree  of  the  probate  court, 
and  was  bought  by  the  widow.  The  proceeds 
arising  from  the  probate  sale  were  accounted 
for  in  the  probate  court.  The  title  by  which 
Mrs.  Remick  thus  acquired  the  plantation 
was  also  duly  recorded. 
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On  the  22d  day  of  August,  1883,  Mrs. 
Remick,  having  become  indebted  to  A.  6, 
Maxwell,  mortgaged  the  plantation  which 
had  been  acquired  by  her  aa  above  stated  to 
secure  the  Maxwell  debt,  which  was  evi- 
denced by  two  notes,  amounting  in  the  aggre- 
gate to  $3,483.50,  which  notes  were  descrv 
in  the  act  of  mortgage  which  was  recorded. 

On  the  5th  of  March,  1884,  Jeanne  Caro- 
line Cav£,  alleging  herself  to  be  a  citizen  of 
France,  filed  her  bill  of  complaint  in  the  cir- 
cuit court  of  the  United  States  for  the  western 
district  of  Louisiana,  in  which  she  in  sub- 
stance averred  that  she  was  the  lawful  wife 
of  Jean  B.  Cavailhez,  to  whom  she  had  been 
married  in  France  in  1833;  that  Cavailhez 
had  deserted  her,  had  come  to  the  state  of 
Louisiana,  and  there  unlawfully  married 
and  lived  with  Earnestine  Diaz  as  his  wife; 
that  by  the  marriage  relation  which  existed 
e»  between  complainant  and  Cavailhez  it  re- 
£  suited  that  all  the  property  acquired  by  him 
*  during  liis'residence  in  Louisiana  was  com- 
munity property,  of  which  she  was  the  one- 
half  owner.  It  was  further  alleged  that  at 
the  time  Cavailhez  deserted  her  in  France  he 
had  in  his  possession  separate  funds  which 
he  had  received  from  her,  and  that  she  was 
entitled  to  be  secured  for  the  repayment  of 
such  funds  by  a  legal  mortgage  upon  the  un- 
divided portion  of  the  community  property 
belonging  to  the  husband.  The  death  of 
Cavailhez  and  of  Earnestine  Diaz,  his  re- 
puted wife,  was  stated.  The  sale  of  the 
plantation  to  Remick,  the  marriage  contract, 
the  death  of  Remick  and  the  purchase  of  the 
plantation  by  Mrs.  Remick  at  probate  sale, 
were  all  alleged,  and  the  averment  was  made 
that  both  Remick  and  his  surviving  wife  were 
fully  cognizant  that  the  complainant  was  the 
lawful  wife  of  Cavailhez,  and  that  all  the 
parties,  Cavailhez,  Earnestine  Diaz,  Remick, 
and  the  daughter  Marcelline,  had  conspired 
for  the  purpose  of  concocting  the  sale  to 
Remick  and  the  marriage  contract  as  an  ef- 
ficacious means  of  depriving  complainant  of 
her  share  in  the  community  as  the  lawful 
wife  of  Cavailhez.  The  sole  defendant  to  the 
bill  was  Marcelline  Cavailhez,  the  widow  of 
Remick,  not  only  individually,  but  also  as 
tutrix  of  her  minor  children,  and  as  such  ad- 
ministering the  estate  of  her  deceased  hus- 
band. The  prayer  of  the  bill  was  "that  said 
acts  of  sale  and  marriage  contract  .  .  . 
be  decreed  null  and  void ;  that  your  oratrix 
be  recognized  as  the  widow  of  said  Baptists 
Cavailhez  and  his  lawful  wife  up  to  the  date 
of  his  death;  that  the  marriage  between  said 
Baptiste  Cavailhez  and  Earnestine  Diaz, 
both  now  deceased,  be  decreed  absolutely 
null;  that  the  aforesaid  .  .  .  planta- 
tion be  decreed  to  be  still  the  property  of  the 
estate  of  Baptiste  Cavailhez;  that  your  ora- 
trix be  recognized  as  the  owner  of  one  un- 
divided half  of  said.  .  .  plantation;  that 
she  be  recognized  as  a  mortgage  creditor  of 
said  Baptiste  Cavailhez  in  the  sum  of  $5,310, 
with  interest  from  judicial  demand,  on  the 
undivided  half  thereof  belonging  to  said 
Baptiste  Cavailhez." 

Mrs.  Marcelline  Remick  answered,  both  in 
her   capacity  aa  tutrix  and  individually. 


She  averred  the  validity  of  the  marriage  of 
her  father  and  mother;  charged  that  even  if 
the  previous  marriage  between  the  complain- 
ant and  Cavailhez  had  taken  place  as  alleged 
in  the  bill,  the  good  faith  of  her  mother, 
Earnestine  Diaz,  rendered  the  marriage  law- 
ful as  to  her  and  her  issue.  The  alleged 
fraud  in  the  sale  of  the  plantation  and  the 
marriage  contract  was  denied.  It  was, 
moreover,  averred  that  her  husband  Remick, 
during  his  lifetime,  had  expended  a  consid- 
erable amount  of  money  in  improving  the 
plantation,  and  that  if  the  complainant  was 
entitled  to  the  relief  which  she  sought  she 
was  in  equity  bound  to  pay  the  value  of  such 
improvements. 

Whilst  this  suit  was  pending  in  the  cir- 
cuit court  of  the  United  States  the  notes 
held  by  Maxwell,  and  which  were  secured  by 
mortgage  as  already  stated,  became  due. 
Maxwell  thereupon  commenced  on  May  25, 
1885,  in  the  state  court  having  jurisdiction, 
foreclosure  proceedings  according  to  the 
forms  provided  by  the  laws  of  Louisiana, 
Mrs.  Marcelline  Remick,  individually  and  as 
tutrix,  being  made  the  defendant.  Under  a 
decree  of  sale  on  the  8th  of  July,  1885,  the 
plantation  was  sold,  and  was  bought  con- 
jointly by  Laurent  Lacassagne  and  Maxwell. 
The  formal  deed  of  the  sheriff  to  them  was 
regularly  executed  and  recorded.  On  the 
22d  day  of  October,  1885,  Maxwell  conveyed 
to  Lacassagne  his  undivided  half  of  the 
property  thus  purchased.  Thereafter,  on 
the  11th  of  January,  1886,  the  equity  cause 
which  was  pending  at  the  time  of  the  sale 
just  mentioned  in  the  circuit  court  of  the 
United  States  was  decided  in  favor  of  the 
complainant,  the  decree  substantially  award- 
ing all  the  prayers  of  the  bill.  It  declared 
complainant  to  be  the  lawful  wife  of  Cavail- 
hez, and  that  the  sale  made  by  him  to  Rem- 
ick was  void ;  that  the  marriage  contract  be- 
tween Remick  and  Marcelline  Cavailhez  was 
likewise  void,  and  therefore  that  one  half  of 
the  property  belonging  to  Cavailhez  at  the 
time  of  his  death  was  owned  by  the  com- 
plainant as  his  widow  in  community,  and 
that  the  other  half  was  liable  to  pay  the 
amount  which  the  complainant  had  asserted 
in  her  bill  to  be  the  sum  of  her  separate  prop- 
erty received  by  her  husband.  The  decree, 
however,  recognized  in  part  the  right  of  the 
defendant  to  recover  for  the  value  of  the 
improvements  which  had  been  put  by  Rem- 
ick upon  the  plantation.  A  writ  of  posses- 
sion was  issued  to  enforce  this  decree,  it  be- 
ing immaterial  for  the  purposes  of  the  case 
to  ascertain  what  was  done  in  execution  of 
the  writ.  The  complainant  in  the  equity  J 
suit,  Jeanne  C.  Cave,  after  the  decree  in  her « 
favor  *died  in  1886,  leaving  a  will,  in  which* 
she  instituted  Francois  Chapuis,  a  citizen  of 
Switzerland,  her  universal  residuary  legatee, 
and  appointed  him  her  executor.  Her  es- 
tate was  opened,  and  in  the  probate  proceed- 
ings Chapuis  was  appointed  as  executor,  and 
was  recognized  as  universal  legatee. 

On  April  the  15th,  1886,  Laurent  Lacas- 
sagne, averring  himself  to  be  a  citizen  of 
France,  filed  his  bill  in  the  circuit  court  of 
the  United  States  for  the  western  district  of 
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Louisiana  against  Francois  Chapuis  individ- 
ually, and  as  universal  legatee  of  Jeanne  C. 
Cave,  and  as  her  executor.  The  bill  alleged 
the  ownership  of  the  complainant  of  the 
plantation  which  had  been  bought  in  the 
Maxwell  foreclosure.  It  averred  the  decree 
in  the  equity  cause  in  favor  of  Mrs.  Jeanne  C. 
Cave,  the  faot  of  her  death,  and  that  Chapuis 
was  her  executor,  and  had  succeeded  to  her 
rights  as  her  universal  legatee;  it  alleged  a 
disturbance  of  the  possession  of  the  com- 
plainant by  a  writ  of  possession  issued  to  en- 
force the  decree.  He,  moreover,  averred  that 
the  court  was  without  jurisdiction  to  render 
the  decree,  because  Mrs.  Jeanne  C.  Cave,  the 
complainant,  had  falsely  represented  her- 
self to  be  a  citizen  of  France,  when  in  fact 
she  was  a  citizen  of  the  state  of  Louisiana; 
it  charged  that  the  decree  was  inoperative  as 
to  Lacassagne,  because  his  rights  were  not 
involved  in  the  controversy.  The  prayer 
was  that  the  decree  be  vacated;  that  Chapuis 
be  perpetually  enjoined  from  enforcing  it. 
Chapuis  demurred  to  the  bill,  first,  for  want 
of  jurisdiction,  because  both  himself  and  the 
complainant  were  aliens,  and,  second,  be- 
cause of  a  want  of  equity.  A  restraining  or- 
der issued  which,  after  hearing,  was  set 
aside,  and  a  final  decree  was  ultimately  en- 
tered, maintaining  the  demurrers  and  dis- 
missing the  bill.  From  this  decree  Lacas- 
sagne appealed  to  this  court. 

Pending  the  appeal  just  referred  to,  Chap- 
uis, having  become  indebted  to  the  commer- 
cial firm  of  H.  Abraham  &  Son,  mortgaged 
J5  the  undivided  half  of  the  plantation,  which 
M  had  been  acquired  by  him  as  above  stated. 
*  He  also,  in  the  same  act  of* mortgage,  trans- 
ferred to  Abraham  &  Son,  as  security  for  the 
debt  due  that  firm,  the  claim  against  the 
other  undivided  half  of  the  plantation,  which 
had  been  allowed  Mrs.  Jeanne  C.  Cave,  the 
complainant  in  the  equity  cause.  He  more- 
over thereafter  caused  probate  proceedings 
to  be  had  as  to  the  estate  of  Jean  Baptiste 
Cavailhez,  provoked  a  sale  under  the  order  of 
the  probate  court  to  pay  the  debts  of  the  es- 
tate, and  at  such  sale  bought  the  undivided 
half  of  the  plantation,  which  it  was  assumed 
belonged  to  Cavailhez,  in  accordance  with  the 
decree  in  the  equity  cause. 

In  March,  1892,  the  appeal  pending  in  this 
court  in  the  case  of  Lacassagne  v.  Chapuis 
was  here  decided.  The  decree  of  the  lower 
court  which  dismissed  the  bill  absolutely 
was  "so  modified  as  to  declare  that  it  is  with- 
out prejudice  to  an  action  at  law,  and,  as 
so  modified,  it  is  affirmed  with  costs." 

The  debt  due  to  Abraham  &  Son,  which 
Chapuis  had  secured  by  the  mortgage  and 
transfer,  as  above  stated,  matured,  and  that 
firm  commenced  in  February,  1893,  proceed- 
ings in  the  state  court  having  jurisdiction, 
to  foreclose  the  mortgage.  Thereupon  Laur- 
ent Lacassagne,  in  May,  1893,  filed  his  peti- 
tion in  the  seventeenth  judicial  district  court 
in  and  for  Vermilion  Parish,  Louisiana, 
against  Chapuis  and  Abraham  &,  Son.  He 
alleged  his  ownership  of  the  property  in  vir- 
tue of  the  Maxwell  foreclosure  and  his  pur- 
chase from  Maxwell ;  he  charged  that  the  de- 
cree in  the  original  Cave  suit  in  the  circuit 


court  of  the  United  States  was  res  inter  alios 
acta  as  to  him ;  that  it  was  void  because  of 
a  want  of  jurisdiction  growing  out  of  the 
fact  that  both  parties  to  the  cause  were  citi- 
zens and  residents  in  the  state  of  Louisiana; 
that  the  mortgage  of  Abraham  &  Son  was 
nothing  worth  because  of  the  want  of  title 
in  Chapuis,  and  prayed  that  Abraham  &  Son 
be  perpetually  enjoined  from  enforcing  their 
mortgage  against  the  plantation,  and  that 
they  with  Chapuis  or  his  successors  in  right 
be  forever  restrained  from  disputing  the 
ownership  of  the  petitioner.  Both  Abraham 
&  Son  and  Chapuis  excepted  on  the  ground 
of  res  adjudicata  arising  from  the  decree  of 
the  circuit  court  of  the  United  States  ren- 
dered in  the  suit  of  Mrs.  Cav6,  and  by  a  fur-  3 
ther  exception  of  estoppel  alleged  also  to  have  « 
arisen  from  the  decrees  in  saij*  cause,  based 
on  the  ground  that  the  foreclosure  proceed- 
ings of  Maxwell  had  been  commenced  whilst 
the  original  equity  cause  suit  was  pending. 
The  trial  court  sustained  both  exceptions,  re- 
fused the  injunction,  and  dismissed  the  peti- 
tion of  Lacassagne.  An  appeal  was  taken 
by  Lacassagne  to  the  supreme  court  of  the 
state  of  Louisiana.  In  that  court  the  judg- 
ment below  wae  reversed,  and  the  case  was 
remanded  to  the  trial  court  with  directions 
to  hear  the  cause  on  its  merits. 

Lacassagne  thereupon  amended  his  plead- 
ings, the  parties  defendant  answered,  vari- 
ous substitutions  of  persons  took  place, 
caused  by  the  death  of  necessary  parties ;  in- 
terventions were  filed,  and  other  proceedings 
were  had,  which  were  confusing  and  conflict- 
ing, and  need  not  be  referred  to,  except  to 
say  that  the  decree  of  this  court  in  Lacas- 
sagne v.  Chapuis  was  pleaded  as  an  addi- 
tional ground  for  the  claim  of  res  judicata 
and  estoppel.  Suffice  it  to  say  that,  when 
the  issues  were  finally  made  up,  the  cause 
was  decided  by  the  trial  court  against  La- 
cassagne. He  again  prosecuted  an  appeal  to 
the  supreme  court  of  the  Btate  of  Louisiana, 
and  the  judgment  of  the  trial  court  was  re- 
versed. The  court  finally  disposed  of  the 
cause  by  decreeing  the  validity  of  the  Max- 
well foreclosure  sale  and  the  purchase  there- 
under, and  ordered  an  injunction  restraining 
Chapuis  or  his  successors  and  representa- 
tives, including  Abrahams  &  Co.,  from  inter- 
fering with  Lacassagne  as  the  owner  of  the 
property.  To  such  decree  this  writ  of  error 
is  prosecuted 

Messrs.  Wm.  A.  Maury,  Albert  Voor- 
hees,  and  W.  O.  Hart  for  plaintiffs  in  er- 
ror. 

Mr.  W.  S.  Benedict  for  defendant  in  er- 
ror. 

Mr.  Justice  WMte,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court  : 

The  Federal  questions  raised  by  the  as- 
signment of  errors  are  that  the  court  below 
refused  to  give  due  faith  and  credit  to  the£ 
decree  of  the  circuit  court  of  the  United « 
States  for  the'westem  district  of  Louisiana,* 
and  to  the  decree  of  this  court  in  the 
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of  Lacassagne  v.  Chapuis,  144  U.  &  119,  SO 

L.  ed.  368,  12  Sup.  Ci.  Rep.  659. 

To  determine  whether  these  contentions 
are  well  founded,  the  exact  ground  upon 
which  the  court  below  predicated  its  conclu- 
sion must  be  ascertained.  The  court  decided 
that  the  decree  of  the  circuit  court  of  the 
United  States  for  the  western  district  of 
Louisiana  was  not  res  judicata  against  La- 
eassagne,  because  he  was  not  a  party  to  that 
cause,  and  as  to  him,  therefore,  it  was  ret 
inter  alios  acta.  It  further  held  that  the  lis 
pendens  arising  from  that  cause  did  not 
estop  Lacassagne,  since  the  title  which  he 
held  originated  prior  to  the  inception  of  the 
suit,  and  was  wholly  independent  of  the  is- 
sues which  it  involved. 

These  general  propositions  which  the  court 
announced  were  deduced  from  the  following 
conclusions,  viz.:  1.  Under  the  Louisiana 
law  Jean  B.  Oavailhez,  as  head  and  master 
of  the  community  existing  between  husband 
and  wife,  had  the  undoubted  right  to  dispose 
of  the  community  property  without  the  con 
sent  of  his  wife,  and  therefore  the  deed  made 
by  him  to  Remick  was  binding  upon  the  com- 
munity irrespective  of  whether  Mrs.  Cava, 
the  plaintiff  in  the  equity  cause,  was  or  was 
not  his  lawful  wife.  2.  That  as  to  the  charge 
of  fraud  made  conjointly  against  Cavailhez, 
his  reputed  wife  Karnesune  Diaz,  his  daugh- 
ter Marcel  line,  and  the  purchaser  Remick, 
such  alleged  fraud  was  wholly  inefficacious, 
even  if  established  as  to  them,  to  affect  Max- 
well, who  had  acquired  his  mortgage  whilst 
the  property  stood  on  the  public  records  in 
the  name  of  Remick  by  a  conveyance  from 
Cavailhez,  who  had  the  power  to  make  the 
title.  3.  That  the  right  acquired  by  Max- 
well under  hiB  mortgage  was,  by  the  Louis- 
iana law,  a  quasi  alienation  of  the  property 
in  his  favor,  taking  its  origin,  it  is  true, 
from  the  date  of  the  mortgage  given  by  Mrs. 
Remick,  but  relating  back  to  the  recorded 
title  from  Cavailhez,  which  was  in  every  re- 
spect, as  to  Maxwell,  unaffected  by  the  is- 
sues in  the  equity  suit.  4.  That  the  right 
thus  acquired  by  Maxwell  was  an  independ- 
ent one,  springing  from  the  undoubted  power 
of  Cavailhez  to  sell  and  from  the  state  of  the 
publie  records,  on  the  faith  of  which  Max- 
well had  the  right  to  rely  when  he  accepted 
his  mortgage.  5.  That  the*  laws  of  Louis- 
iana forbidding  a  transfer  of  property  pen- 
dente lite  did  not  operate  to  prevent  Max- 
well from  foreclosing  his  mortgage  pending 
the  equity  suit,  because,  although  the  fore- 
closure proceedings  were  filed  after  such 
cause  was  commenced,  the  right  in  virtue  of 
which  they  were  initiated  arose  long  ante- 
rior to  the  beginning  of  the  equity  suit,  and 
was  paramount  to  and  independent  of  all  the 
controversies  which  were  therein  presented 
for  decision. 

These  conclusions  of  the  state  court  de- 
pended alone  upon  an  interpretation  of  the 
local  law  of  the  state,  governing  the  sale, 
the  record  of  title  to  real  estate,  and  the  na- 
ture under  the  local  law  of  the  rights  of  a 
mortgagee  creditor.  48  La.  Ann.  1160,  20  So. 
672;  51  La.  Ann.  840,  25  So.  441.  It  is  the 
duty  of  this  court  to  follow  the  rule  an- 


nounced on  such  subjects  by  the  highest 
court  of  a  state.  Clarke  v.  Clarke,  178  U. 
S.  180-190,  44  L.  ed.  1028,  1030,  20  Sup.  Ct 
Rep.  873,  and  authorities  there  cited. 

Accepting  the  rule  of  property  under  the 
Louisiana  law  to  be  as  announced  by  the  su- 
preme court  of  that  state,  it  is  manifest  that 
the  proceedings  in  the  equity  cause  were  not 
ret  judicata,  and  that  the  lit  pendens  created 
by  that  suit  did  not  prevent  the  exercise  by 
Maxwell  of  his  right  to  foreclose  his  mort- 
gage, and  therefore  the  title  which  he  ac- 
quired in  the  foreclosure  proceedings  was 
not  impaired  by  the  pendency  of  the  suit. 
But  it  is  argued  although  this  be  undoubted, 
it  is  not  applicable  because  of  the  decree  of 
this  court  in  the  case  of  Lacassagne  v.  Chap- 
uis.  In  that  cause,  however,  the  decree  be- 
low which  dismissed  the  bill  was  so  modified 
as  to  cause  it  to  be  "without  prejudice  to  an 
action  at  law."  And  the  court  below  has 
expressly  decided  that  the  proceeding  taken 
by  Lacassagne  in  the  state  court,  and  which 
is  now  under  review,  was  the  proper  method 
by  which  he  could,  according  to  the  Louis- 
iana law,  test  his  legal  rights  asserted  to 
arise  from  the  Maxwell  foreclosure  proceed- 
ings, and  the  purchase  made  thereunder.  It 
is,  however,  argued  that  in  the  opinion  in 
Lacassagne  v.  Chapuis  this  court  upheld  a 
construction  of  the  Louisiana  law  which  is 
in  conflict  with  that  law  as  construed  by  the 
supreme  court  of  Louisiana  in  its  opinions 
in  this  case,  and  therefore,  it  is  asserted,  this 
court  should  apply  its  previous  conclusions  a 
as  to  the  law  of  Louisiana  instead  of  now  Si 
conforming  to  the  view  of  the* Louisiana  law* 
subsequently  laid  down  by  the  supreme  court 
of  the  state.  This  court,  it  is  said,  by  virtue 
of  the  appeal  in  the  Lacassagne  case,  was 
first  vested  with  jurisdiction  to  consider  the 
Louisiana  statute  as  to  Its  pendens,  and 
therefore,  at  least,  as  to  the  parties  to  this 
record,  should  hold  the  Louisiana  law  to  be 
in  accord  with  its  previous  decision,  although 
by  doing  so  the  interpretation  of  the  state 
law  by  the  supreme  court  of  the  state  be 
wholly  disregarded.  But  we  need  not  pause 
to  point  out  the  unsoundness  of  this  argu- 
ment as  applied  to  the  question  now  here, 
since  the  premise  which  the  proposition  as- 
sumes is  without  foundation.  The  case  of 
Lacassagne  v.  Chapuis  came  to  this  court  on 
two  demurrers,  the  one  predicated  on  a  want 
of  jurisdiction  because  both  parties  were 
aliens,  and  the  other  on  an  asserted  want  of 
equity  in  the  bill.  The  jurisdictional  ques- 
tion as  to  alienage  was  disposed  of  on  the 
ground  that  the  bill  was  ancillary  to  the 
original  suit.  Whether  the  other  matters 
alleged  were  within  the  cognizance  of  a 
court  of  equity  was  fully  considered,  and  it 
was  held  that  the  claim  of  title  in  Lacas- 
sagne furnished  no  ground  for  equity  juris- 
diction. The  court  observed:  "As  the  plain- 
tiff was  evicted  and  the  plantation  was  put 
into  the  possession  of  the  widow  Cave,  a 
court  of  equity  cannot  give  the  plaintiff  any 
relief  until  he  has  established  his  title  by  an 
action  at  law."  True  it  is  that  subsequently, 
in  considering  whether  the  mortgage  right 
of  Lacassagne  created  a  cause  cognizable  in 


Digitized  by 


Google 


XI  SUPREME  COURT  REPORTER. 


Oar.  Tsui, 


equity,  the  opinion  intimated  views  of  the 
Louisiana  law  not  in  accord  with  the  law 
of  that  state,  as  announced  by  the  supreme 
court  of  Louisiana  as  hitherto  stated.  But 
the  passages  referred  to  were  merely  reason- 
ing conducive  to  the  demonstration  that  the 
rights  asserted  in  the  bill  were  cognizable 
at  law  only,  and  therefore  not  the  subject 
of  equitable  jurisdiction.  That  the  court 
did  not  intend  to,  and  did  not,  decide  what 
were  the  legal  rights  of  Lacassagne  is  at 
once  demonstrated  by  the  fact  that  the  de- 
cree below,  which  dismissed  the  bill,  was 
amended  so  as  to  cause  it  to  be  without  prej- 
udice to  an  action  at  law,  and  as  thus  modi' 
fled  was  affirmed.  To  treat  the  passages  in 
the  opinion,  which  are  relied  on  as  having 
the  conclusive  import  now  in  argument  at- 
tributed to  them,  would  of  necessity  give 
rise  to  the  following  deduction:  The  opin- 
ion* on  the  one  hand  dismissed  the  question 
of  legal  title  from  consideration  because  it 
was  not  within  the  province  of  a  court  of 
equity  to  decide  who  held  the  legal  title, 
nevertheless  the  question  of  such  title  was 
finally  disposed  of  in  the  cause. 

But  the  premise  contended  for  pushes  to 
a  more  flagrant  contradiction,  since  it  can- 
not be  accepted  without  admitting  that,  al- 
though the  decree  was  "without  prejudice 
to  an  action  at  law,"  the  right  to  such  action 
was  in  substance  foreclosed. 

Affirmed. 

(179  U.  S.  801)  _„  „  ... 

LAS  ANIMAS  LAND  GRANT  COMPANY,! 'Ceran  St  Vrain, 


Appt., 
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UNITED  STATES. 


Private  land 


claims — claim 
by  Congrest. 


partly  allowed 


A  claim  for  the  remainder  of  the  land  Included 
In  an  alleged  Mexican  land  grant,  and  which 
has  been  allowed  In  part  only  by  act  of  Con- 
gress, Is  not  within  the  jurisdiction  of  the 
court  of  private  land  claims  under  the  act  of 
March  31,  1881  (tt  Stat  at  L.  864.  chap.  539). 
|18,  subd.  4,  excluding  claims  for  lands  the 
right  to  which  has  hitherto  been  lawfully 
acted  upon  and  decided  by  Congress  or  un- 
der its  authority. 

[No.  65.] 

Argued  November  IS,  1900.   Decided  Decem- 
ber S,  1900. 

APPEAL  from  a  decision  of  the  Court  of 
Private  Land  Claims  dismissing  a  claim 
for  lack  of  jurisdiction.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
,    Mr.  William  B.  Vates  for  appellant. 
Mr.  Matthew  G.  Reynolds  for  appellee. 

"Mr.  Justice  Peokham  delivered  the  opin- 
ion of  the  court: 

The  company  has  appealed  from  the  judg- 
ment of  the  court  of  private  land  claims  dis- 
missing for  lack  of  jurisdiction  of  the  sub- 
ject-matter its  claim,  and  also  the  several 
claims  in  that  court  which  had  been  consol- 
idated with  it  in  the  case  now  before  us. 


On  March  2,  1893,  the  appellant  filed  its 
petition  in  the  court  below  in  regard  to  the 
land  grant  in  question.  It  therein  claimed 
to  be  the  owner,  through  mesne  conveyances, 
of  a  land  grant  made  by  the  governor  of  New 
Mexico,  in  1843,  to  two  residents  of  the  then 
department  of  New  Mexico  (which  was  a  de- 
partment of  the  Republic  of  Mexico),  named 
respectively  Cornel  10  Vigil  and  Ceran  St. 
Vrain.  It  was  alleged  that  the  grant  had 
been,  subsequently  to  the  cession  of  the  ter- 
ritory to  the  United  States  by  the  govern- 
ment of  Mexico,  surveyed  by  the  United 
States  surveyor  general  for  the  state  of  Col- 
orado, and  that  it  contained  3,640,465.21 
acres.  It  was  also  alleged  that  pursuant  to 
the  8th  section  of  the  act  of  Congress,  ap- 
proved July  22,  1854  (10  Stat,  at  L.  308, 
chap.  103),  the  then  owners  of  the  grant 
presented  the  same  to  the  surveyor  general 
of  the  territory  of  New  Mexico,  who,  pursu- 
ant to  the  provisions  of  the  said  act,  took 
testimony  as  to  the  nature,  character,  and 
extent  and  bona  fides  of  the  grant,  and  on 
September  17,  1867,  rendered  his  decision  in 
favor  of  the  validity  of  the  grant  in  its  en- 
tirety, and  transmitted  his  report  to  the 
Congress  of  the  United  States  for  its  action 
in  the  premises.  Subsequently  Congress 
passed  the  act  approved  June  21,  1860  (12 
Stat,  at  L.  71,  chap.  167),  the  1st  section  of 
which,  in  relation  to  claim  No.  17  (the  claim 
in  question),  enacted  that  it  should  not  be 
confirmed  for  more  than  11  square  leagues  5 
to  each  of  the  claimants,  Cornelio  Vigil  and  *• 

«-          oi  tt_-.-_     (This  would  amount  to 

neighborhood  of  100,000 


something  in  the 
acres  of  land.) 

The  2d  section  of  the  act  provided  for  a 
survey  of  the  claims  of  Vigil  and  St.  Vrain, 
and  directed  that  it  should  be  made  with  ref- 
erence to  actual  settlers  holding  possession 
under  titles  or  promises  to  settle,  which  had 
heretofore  been  given  by  said  Vigil  and  St. 
Vrain  in  the  tracts  claimed  by  them,  and 
these  settlers'  tracts  were  to  be  deducted 
from  the  area  embraced  in  the  22  square 
leagues,  and  the  remainder  was  to  be  located 
in  two  equal  tracts,  each  in  square  form,  in 
any  part  of  the  tract  claimed  by  said  Vigil 
and  St  Vrain,  selected  by  them,  and  it  waa 
made  the  duty  of  the  surveyor  general  of 
New  Mexico  to  immediately  proceed  to  make) 
the  surveys  and  locations  in  accordance  with 
the  terms  of  the  section. 

It  also  appeared  by  the  petition  that  Con- 
gress passed  a  further  act  in  relation  to  this 
claim,  approved  February  25,  1869.  15  Stat, 
at  L.  275,  chap.  47.  That  act  gave  directions 
for  the  survey  of  the  claims  of  Vigil  and  8t 
Vrain,  and  then  directed  that  before  the  act 
of  June  21,  1860  (supra),  confirming  the 
grant  pro  tanto,  should  become  legally  effect- 
ive the  claimants  or  their  legal  representa- 
tives were  to  pay  the  cost  of  so  much  of  the 
surveys  as  inured  to  their  benefit  respective- 
ly. The  act  further  provided  that  upon  the 
adjustment  of  the  claims,  according  to  its 
provisions,  it  was  the  duty  of  the  surveyor 
general  to  furnish  approved  plats  to  said 
claimants  or  their  legal  representatives,  and 
after  the  lines  were  run  the  surveyor  gen- 


Digitized  by 


Google 


LAS  ANIMAS  LAND  GRANT  CO.  t.  UNITED  STATES. 


98 


ml  ™  to  notify  Vigil  and  St  Vrain,  or 
their  agents,  of  toe  fact  of  such  survey  be- 
ing made,  and  those  claimants  were  directed, 
within  three  months  after  notice  of  such  sur- 
vey, to  select  and  locate  their  claims  in  ac- 
cordance with  the  act,  and  also  with  the  act 
of  1860,  which  was  amended  by  the  act  of 
1869,  and  in  case  they  failed  to  make  such 
■election  and  location  they  were  to  be  deemed 
and  held  to  have  abandoned  their  claim. 

Various  other  allegations  were  made  in 
the  petition,  not  now  material. 

The  prayer  was  that  the  validity  of  the 
title  to  the  grant  to  Vigil  and  St  Vrain 

•  and  the  right  of  the  petitioner,  as  their 
§  grantee,  by  mesne  conveyances,  should  be 

•  inquired  into  by  the*  court,  and  that  the 
grant,  with  the  exception  of  tracts  hereto- 
fore confirmed  and  awarded  under  the  pro- 
visions of  the  acts  of  Congress  of  June  21, 
1860,  and  February  25,  1869,  might  be  con- 
firmed to  the  petitioner,  or  to  the  heirs  and 
legal  representatives  of  the  said  Vigil  and 
St.  Vrain,  and  if  any  of  the  lands  had  been 
sold  that  their  value  might  be  inquired  into, 
and  the  petitioner  recover  the  same  in  place 
of  such  lands  as  may  have  been  disposed  of 
by  the  government 

An  answer  was  filed  on  the  part  of  the  gov- 
ernment, which  put  in  issue  all  the  allega- 
tions of  the  petition  as  to  the  validity  of  the 
grant  and  the  answer  alleged  that  the  grant 
was  wholly  unauthorized  and  void. 

Among  other  things  the  answer  of  the  gov- 
ernment also  referred  to  and  set  out  the  re- 
port of  the  Senate  committee  to  the  Senate 
in  1860,  which  explained  the  reason  for  the 
act  of  1860.  Reference  was  made  in  the  re- 
port to  the  original  petition  for  the  grant, 
and  to  the  language  contained  therein,  which 
asked  only  for  a  grant  of  a  tract  of  land 
within  the  boundaries  of  the  land  described 
in  the  petition,  and  not  for  a  grant  of  the 
whole  land  so  described,  and  it  was  stated 
in  the  report  that  such  language  formed  no 
justification  for  the  grant  of  the  whole  land 
described  in  the  petition;  that  such  grant 
was  the  act  alone  of  the  justice  of  the  peace, 
who  was  without  jurisdiction,  and  the  com- 
mittee found  no  proof  of  the  approval  of  his 
action  by  an  officer  superior  to  him,  and  as 
his  power  could  not  go  beyond  the  execution 
of  the  governor's  orders,  the  committee  could 
not  and  did  not  concur  in  the  recommenda- 
tion of  the  surveyor  general  that  the  grant 
should  be  confirmed  for  the  full  extent 
claimed.  The  committee  thought  however, 
that  the  parties  were  entitled  to  have  their 
title  confirmed  to  some  extent,  and  to  what 
extent  involved  the  inquiry  as  to  the  true 
meaning  of  the  words  "a  tract  of  land"  as 
contained  in  the  original  petition,  and  the 
committee  reported  that  as  "under  the  Mexi- 
can colonization  law  of  1824  and  the  regula- 
tions of  1828.  the  extreme  quantity  allowed 
to  be  granted  by  the  governor  to  any  colonist 
was  11  square  leagues;  that  in  the  absence 
of  any  other  guide  a  restriction  of  the  con- 
e  firmation  to  the  extent  of  11  square  leagues 
§  for  each  claimant  would  be  the  utmost  they 

•  could  fairly  expect,  and*  would  be,  not  only 
a  fair,  but  a  liberal,  compliance  with  the 


obligation  imposed  on  the  good  faith  of  the 
United  States  under  the  terms  of  the  treaty 
of  Guadalupe  Hidalgo."  After  this  report 
to  the  Senate,  the  act  of  1860,  giving  to  each 
of  the  claimants  a  confirmation  for  11  square 
leagues,  was  passed.  The  act  of  1869  was 
also  set  up  in  the  answer. 

The  case  was  thus  at  issue,  when,  after 
notice  to  the  claimants,  it  was  called  for 
trial  in  the  court  below,  the  record  shows 
that  "no  appearance  was  made  by  the  plain- 
tin's  and  the  court  took  the  matter  under  ad- 
visement." On  October  5,  1898,  the  record 
shows  that  "it  appearing  from  the  allega- 
tions of  the  several  petitions  herein  that  this 
court  does  not  have  jurisdiction  of  the  sub- 
ject-matter of  the  several  actions,  for  the 
reason  that  the  right  to  the  land  claimed  in 
said  suits  has  hitherto  been  lawfully  acted 
upon  and  decided  by  Congress,  it  is  ordered 
and  decreed  by  the  court  that  said  causes  be, 
and  the  same  are  hereby,  dismissed."  The 
land  company  has  appealed  from  this  judg- 
ment of  dismissal  to  this  court.  The  court 
decided  the  case  upon  a  perusal  of  the  peti- 
tion, which  showed  the  source  of  the  grant 
and  the  action  of  Congress  in  relation  to  it, 
and  held  that  it  appeared  therefrom  the 
court  had  no  jurisdiction. 

The  court  of  private  land  claims  was  spe- 
cially organized  by  the  act  of  Congress  ap- 
proved March  3,  1891  (26  Stat,  at  L.  854, 
chap.  539),  for  the  purpose  of  hearing  and 
determining  claims  of  a  particular  character 
specially  pointed  out  and  described  in  the 
body  of  that  act  It  has  no  other  jurisdic- 
tion than  that  granted  by  Congress,  being 
confined  entirely  to  claims  of  the  character 
mentioned  in  the  act 

The  6th  section  of  the  act  describes  gen- 
erally the  character  of  the  claims  submitted 
to  the  court  for  adjudication. 

Section  13  of  the  act  provides  "that  all 
the  foregoing  proceedings  and  rights  shall  be 
conducted  and  decided  subject  to  the  fol- 
lowing provisions  as  well  as  to  the  other 
provisions  of  this  act  namely:  .  .  . 
Fourth.  No  claim  shall  be  allowed  for  any 
land  the  right  to  which  has  hitherto  been 
lawfully  acted  upon  and  decided  by  Congress 
or  under  its  authority." 

The  history  of  the  action  of  Congress  in 
relation  to  this  claim,  as  contained  in  thee 
petition  and  in  the  answer,  shows  that,  sog 
far  as  the  rights  of  the  claimant  under  the* 
land  grants  are  concerned,  those  rights  had 
been  lawfully  acted  upon  and  decided  by 
Congress  prior  to  the  passage  of  the  act  of 
1891.   The  action  of  Congress  in  the  act  of 
1860,  and  as  thereafter  amended  in  1869, 
was  a  final  adjudication  which  granted  11 
square  leagues  to  each  of  the  two  claimants, 
and  rejected  and  refused  to  confirm  the  grant 
for  any  larger  amount 

The  claim  in  this  case  is  thus  brought  di- 
rectly within  the  4th  subdivision  of  §  13, 
above  set  forth,  and  it  is  perfectly  clear  thai 
Congress  did  not  give  the  court  of  private 
land  claims  jurisdiction  to  determine  the 
rights  of  the  parties  in  cases  of  this  descrip- 
tion. 

Whatever  the  rights  of  the  claimant  may 
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be,  if  any,  to  bar*  ita  olaim  decided  by  a  ju» 
didal  tribunal,  it  certainly  has  no  right  to 
ask  that  the  court  of  prorate  land  claim* 
■hall  pass  upon  its  claim  when,  by  the  rery 
act  which  creates  that  court,  it  is  prohibited 
from  exercising  jurisdiction  in  a  case  like  the 
one  before  us. 

The  judgment  of  the  court  below  was 
therefore  right,  and  must  be  affirmed. 

<179  U.  S.  SOS)  ~~ 
JOHN  M.  AVERY  et  al.,  Plfft.  in  Brr* 
t>. 

IGNATZ  POPPER  et  al. 

'Error  to  state  court — Federal  question — 
rights  of  purchaser  on  execution  from  Fed- 
eral court. 

L  The  mere  fact  that  the  plaintiff  In  error 
was  a  purchaser  at  a  marshal's  sale  of  prop- 
erty sold  under  execution  from  a  Federal 
court  does  not  entitle  him  to  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States 
to  a  state  court  to  bring  up  questions  under 
state  law  with  respect  to  the  validity  and 
priority  of  a  chattel  mortgage  covering  the 
same  property  or  a  part  thereof,  where  there 
is  no  question  as  to  the  validity  of  the  Judg- 
ment or  the  regularity  of  the  proceedings  In 
the  Federal  court,  and  the  question  Is  as  to 
the  validity  of  a  chattel  mortgage  upon  prop- 
erty sold  under  the  execution,  ss  affected  by 
the  sufficient  Identification  of  the  property. 

t.  The  question  whether  a  right  of  selection 
recognized  as  between  mortgagor  and  mort- 
gagee Is  also  applicable  as  between  a  pur- 
chaser upon  execution  and  the  mortgagee  la 
not  a  Federal  question,  even  when  a  purchase 
has  been  made  under  an  execution  from  a 
Federal  court,  If  no  discrimination  be  made 
against  executions  from  those  courts. 

[No.  72.] 

Submitted  November  7,  1900.   Decided  De- 
cember 8, 1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  decision 
against  the  claim  of  a  purchaser  under  exe- 
cution from  a  Federal  court.  Dismissed. 

See  same  case  below,  92  Tex.  337,  48  S. 
W.  672,  49  S.  W.  219,  50  S.  W.  122. 

Statement  by  Mr.  Justice  Brown  i 
*  This  was  an  action  originally  instituted 
in  the  district  court  of  Hunt  county,  Texas, 
by  Ignatz  Popper  and  Edward  Popper  (do- 
ing business  under  name  of  I.  Popper  ft 
Brother) ,  to  recover  upon  a  certain  promis- 
sory note  executed  May  26,  1891,  by  .John  H. 
Cooke  and  Mary  E.  Cooke,  his  wife,  to 
Thomas  H.  King,  for  $1,940,  and  for  the 
foreclosure  of  a  chattel  mortgage  upon  cer- 
tain personal  property  hereinafter  described, 
and  (in  their  amended  petition)  also  for  a 
personal  judgment  against  John  M.  Avery 
and  his  sureties  upon  certain  replevin  bonds. 

An  interest  in  the  note  to  the  amount  of 
$775  was  transferred  by  King,  the  payee,  on 
April  10,  1892,  to  the  firm  of  I.  Popper  ft 
Brother,  and  the  residue  of  such  note  and 


interest  to  Robert  R.  Neyland,  under  the 
name  and  style  of  R.  R.  Neyland  ft  Company. 

To  secure  the  payment  of  such  note  John 
H.  Cooke  and  wife,  on  May  26,  1891,  ex- 
ecuted and  delivered  to  King  a  chattel  mort- 
gage upon  fifty  cows,  with  their  calves  of 
that  spring,  which  cows  were  branded 
"Cook"  on  the  left  aide  and  "0  K"  on  the 
left  hip,  the  calves  not  being  branded;  also 
one  bay-mare  colt,  one  gray-horse  colt  and 
one  black-mule  colt.  This  instrument  waa 
legally  filed  and  registered  as  a  chattel  mort- 
gage on  May  30,  1891. 

On  June  14,  1893,  the  marshal  of  the 
United  States  levied  upon,  among  others,  the 
above-mentioned  property,  by  virtue  of  an 
execution  issued  out  of  the  circuit  court  of 
the  United  States  at  Dallas  on  June  8,  1893, 
upon  a  judgment  rendered  in  favor  of  W.  W. 
Avery  against  John  H.  Cooke  and  certain 
sureties  upon  a  supersedeas  bond,  but  not 
against  his  wife,  Mary  E.  Cook.  This  judg- 
ment was  rendered  in  pursuance  of  the  man- 
date of  this  court  in  Cooke  v.  Avery,  147  U. 
S.  376,  37  L.  ed.  209,  13  Sup.  Ct,  Rep.  340. 
At  the  marshal's  sale,  which  took  place  oa 
June  28,  1893,  the  property  was  bid  in  by 
John  M.  Avery  as  attorney  for  and  in  the 
name  of  W.  W.  Avery,  and  all  of  such  prop- 
erty was  then  and  there  delivered  to  John** 
M.  Avery.  n 
*On  the  following  day,  June  29,  1893,  L* 
Popper  ft  Brother  brought  this  action  in  the 
district  court  of  Hunt  county  against  John 
H.  and  Mary  E.  Cooke,  W.  W.  Avery,  and 
John  M.  Avery,  to  recover  of  the  Cookea  the 
amount  of  plaintiffs'  interest  in  the  note 
($775),  and  to  foreclose  against  all  the  de- 
fendants their  mortgage  upon  the  property 
described.  On  the  same  day  R.  R.  Neyland 
ft  Company  brought  a  separate  suit  against 
the  same  parties  to  recover  the  balance  due 
on  such  note  after  deducting  the  amount  due 
Popper  ft  Brother,  and  likewise  to  foreclose 
the  mortgage.  These  suits  were  consolidated 
January  16,  1894.  The  property  was  seized 
while  in  the  possession  of  John  M.  Avery  by 
virtue  of  writs  of  sequestration  issued  in 
these  actions.  After  such  seizure,  John  M. 
Avery  replevied  and  resumed  possession  of 
the  property,  drove  it  out  of  Hunt  county, 
and  within  a  short  time  thereafter  sold  and 
disposed  of  it. 

At  the  time  the  mortgage  was  executed  to 
secure  the  note,  there  were  many  more  ani- 
mals of  the  same  description  mingled  with 
those  upon  which  the  mortgage  was  given; 
but  the  state  court  found  the  evidence  suffi- 
cient to  show  that,  just  prior  to  the  execu- 
tion of  the  mortgage,  the  animals  embraced 
in  it  were  pointed  out  to  Mr.  Neyland,  who 
represented  King  in  taking  the  mortgage  se- 
curity and  drafting  the  mortgage.  But  the 
animals  covered  by  the  mortgage  were  not 
separated  from  the  others  of  the  same  de- 
scription with  which  they  were  mingled,  nor 
was  there  any  such  separation  when  the  ex- 
ecution in  favor  of  Neyland  was  levied  upon 
the  property  in  controversy.  The  court  fur- 
ther found  that  the  fifty  head  of  cows  de- 
scribed in  the  mortgage,  as  well  as  all  oth- 
ers of  like  description  mingled  with  them, 
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were  the  separate  property  of  Mary  E.  Oooke 
at  the  time  the  mortgage  was  executed,  and 
continued  to  be  her  separate  property  until 
disposed  of  by  Avery;  that  the  fifty  calves 
were  born  during  the  marriage  of  Cooke  and 
wife,  after  the  cows  became  the  separate 
property  of  Mrs.  Cooke,  and  were  therefore, 
at  the  time  the  mortgage  was  given  and  the 
execution  in  favor  of  Avery  levied,  the  com' 
mnnity  property  of  John  H.  and  Mary  E. 
qq  Cooke.  Also,  that  the  horses  and  mule  in- 
e  volved  in  this  suit  were  the  offspring  of  the 

•  separate  property  of  Mary'E.  Cooke  during 
her  marriage  with  John  H.  Cooke,  and  were 
likewise  the  community  property  of  Cooke 
and  his  wife  at  the  time  the  mortgage  was 
given  and  the  execution  levied. 

The  case  appears  to  have  been  first  tried 
in  1894,  and  judgment  rendered  against  the 
plaintiffs  in  error;  but  on  appeal  by  them 
the  mortgage  was  held  to  be  invalid,  the 
judgment  reversed,  and  the  case  remanded 
by  the  court  of  civil  appeals  for  a  new  trial. 
Avery  r.  Popper,  34  8.  W.  326.  The  case 
was  again  tried  in  October,  1897,  and  re- 
sulted in  a  judgment  in  favor  of  Popper  & 
Brother  against  John  H.  Cooke  in  the  sum 
of  $1,637  and  in  favor  of  Neyland,  whose 
suit  was  consolidated  with  the  other,  in  the 
sum  of  $1,974.  The  mortgage  was  foreclosed 
on  the  fifty  cows,  one  mare,  one  horse  and 
one  mule,  and  a  further  judgment  rendered 
against  John  M.  Avery  and  the  sureties  up- 
on his  replevin  bond  in  the  sum  of  $850,  the 
value  of  the  property  disposed  of  by  him. 
The  court  further  found  that  as  to  the  fifty 
calves  the  mortgage  was  invalid,  and  a  fore- 
closure of  the  mortgage  to  that  extent  was 
denied. 

The  case  was  again  carried  to  the  court  of 
civil  appeals  by  John  M.  Avery  and  his  sure- 
ties, which  affirmed  the  judgment  against 
Cooke  and  wife,  but  increased  the  judgment 
against  John  M.  Avery  and  his  sureties  in 
the  sum  of  $634,  the  value  of  seventeen  two- 
year  old  steers  and  thirty-two  two-year  old 
heifers.  46  S.  W.  951.  The  court  found  the 
district  court  to  have  been  in  error  in  hold- 
ing that  the  mortgage  executed  by  the  hus- 
band and  wife  was  not  a  lien  upon  all  the 
property  embraced  in  it,  whether  separate 
or  community.  On  appeal  to  the  supreme 
court  the  judgments  of  the  court  of  civil  ap- 
peals and  of  the  district  court  were  reversed, 
and  a  judgment  ordered  in  favor  of  Popper 
A  Brother  and  Neyland  against  the  plaintiff 
in  error,  John  M.  Avery,  and  his  sureties  in 
the  sum  of  $850,  interest  and  costs.  92  Tex. 
SS7,  48  S.  W.  572,  49  S.  W.  219,  SO  8.  W. 
122.  The  court  found  that  "no  right  at- 
tached under  the  mortgage  to  specific  ani- 
mals, nor  did  it  give  a  lien  upon  an  undi- 
vided interest  in  the  herd.  The  power  was 
given  to  sell  certain  cows  and  their  calves, 
which  could  only  be  done  by  selecting  them 
a  from  the  herd,  and  it  being  necessary  to  the 
g  execution  of  the  express  authority  to  sell,  the 

•  law  will  imply  the  authority  to  take  the'flfty 
cows  and  calves  from  the  larger  number. 
Oamheer  v.  Watt,  91  Tex.  124,  41  S.  W.  466. 
The  chattel  mortgage  was  valid  between  the 
parties  to  it.   "Upon  default  in  payment, 


King  or  the  holders  of  the  note  had  the  right 
to  select  from  John  H.  and  M.  E.  Cooke's 
stock  of  cattle  and  sell  fifty  cows  and  calves 
corresponding  to  the  description  in  the  mort- 
gage. If  the  right  had  been  exercised  while 
the  calves  of  the  spring  of  1891  were  follow- 
ing their  mothers,  the  selection  of  the  cow 
would  have  identified  the  calf.  But  having 
failed  to  exercise  the  right  until  in  the  course 
of  nature  the  dam  and  the  young  would  sepa- 
rate, it  has  become  impossible  to  identify 
the  calves,  and  all  claim  upon  them  has 
failed,  before  Avery  converted  the  stock." 

Whereupon  Avery  and  his  sureties  sued 
out  a  writ  of  error  from  this  court. 

Mr.  John  M.  Avery  submitted  the  case 
for  plaintiffs  in  error. 

Mr.  Benjamin  F.  Looney  submitted  the 
case  for  defendants  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  plaintiffs  in  error  invoke  the  jurisdic- 
tion of  this  court  upon  the  ground  stated  in 
the  3d  clause  of  Rev.  Stat.  S  709,  of  a  "title, 
right,  privilege,  or  immunity  claimed  under 
...  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against 
the  title,  right,  privilege,  or  immunity  spe- 
cially set  up  or  claimed."  The  special  right 
claimed  was  a  right  as  purchaser  under  the 
marshal's  sale  upon  execution  to  a  priority 
of  payment  from  the  goods  sold  as  against 
the  chattel  mortgage.  The  claim  set  up  in 
the  second  assignment  of  error  was  that  the 
mortgage  was  invalid  as  against  such  execu- 
tion for  the  reason  that  there  were  many 
more  animals  of  the  same  description  min- 
gled with  those  upon  which  the  mortgage 
was  given,  and  that  the  animals  covered  by 
the  mortgage  were  not  separated  from  the 
others  of  the  same  description  with  which 
they  were  mingled,  nor  was  there  such  sep-o 
aration  up  to  the  time  said  execution  from  n 
the  United  States  court  was  levied'upon  the  * 
property  in  controversy;  that  no  lien  at- 
tached to  any  particular  animals  in  the  herd, 
nor  did  the  mortgage  give  a  lien  upon  an  un- 
divided interest  in  the  herd,  and  as  a  matter 
of  law  was  invalid  as  against  the  execution; 
and  that  in  giving  priority  to  the  mortgage 
the  supreme  court  of  Texas  failed  to  give 
full  force  and  effect  to  the  judgment  of  the 
circuit  court  of  the  United  States. 

It  should  be  borne  in  mind  that  this  action 
was  not  begun  until  the  day  after  the  termi- 
nation of  the  action  in  the  Federal  court  by 
a  sale  of  the  property  to  Avery,  the  payment 
of  the  money,  and  apparently  the  return  of 
the  execution  satisfied ;  and  that  the  question 
litigated  was  not  the  legality  of  this  partic- 
ular judgment,  which  was  admitted  to  be 
valid,  but  the  general  question  whether,  un- 
der the  laws  of  Texas,  an  execution  is  valid 
as  against  a  mortgage  upon  animals  which 
are  not  identified,  and  not  separated  from 
others  of  the  same  description  with  which 
they  are  mingled.  Briefly  stated,  the  ques- 
tion is  whether  the  mere  fact  that  the  plain- 
tiff in  error  was  a  purchaser  at  a  marshal's 
sale  of  the  property  entitles  him  to  bring 
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into  this  court  question*  under  the  state  law 
with  respect  to  the  validity  and  priority  of 
a  chattel  mortgage  covering  the  same  prop- 
erty or  a  part  thereof. 

There  are  many  authorities  upon  the  gen- 
eral question  of  the  rights  of  purchasers  at 
marshals'  sales  as  against  lienholders  under 
laws  of  the  several  states,  from  which  the 
true  rule  may  be  deduced.  The  question  is 
analogous  to  the  one  decided  at  the  last  term 
of  this  court  in  Blackburn  v.  Portland  Oold 
M in.  Co.  175  U.  S.  571,  44  L.  ed.  276,  20  Sup. 
Ct.  Rep.  222  and  De  Lamar's  Nevada  Oold 
Min.  Co.  v.  Nesbitt,  177  U.  S.  525,  44  L.  ed. 
873,  20  Sup.  Ct.  Rep.  715,  to  the  effect  that 
the  mere  fact  that  parties  claim  adversely  to 
each  other  under  the  mining  laws  or  under 
patents  of  the  United  States  do  not  entitle 
them  to  a  writ  of  error  from  this  court,  un- 
less there  be  a  question  made  as  to  the  mean- 
ing and  construction  of  a  Federal  statute,  or 
of  an  authority  exercised  under  the  United 
States. 

Of  the  cases  bearing  more  directly  upon 
the  question  here  involved  of  the  relations  of 
a  purchaser  under  a  marshal's  sale  to  others 
h  claiming  the  same  property,  the  earliest  is 
n  that  of  Collier  v.  Stanbrough,  6  How.  14,  12 
*  L.  ed.  324.  Collier  was  the  purchaser*under 
a  marshal's  sale  upon  execution  against  one 
David  Stanbrough  of  certain  personal  prop- 
erty which  was  claimed  by  Josiah  Stan- 
brough, the  defendant,  who  insisted  that  the 
property  was  not  legally  seized  or  levied  up- 
on, and  that  it  was  not  legally  appraised  or 
advertised  as  required  by  law.  Jurisdiction 
under  the  writ  of  error  to  the  supreme  court 
of  Louisiana  was  sustained  upon  the  obvious 
ground  that  the  sale  by  the  marshal  was  di- 
rectly attacked,  and  the  invalidity  of  plain- 
tiff's title  set  up  as  a  defense. 

In  Erwin  v.  Lowry,  7  How.  172,  12  L.  ed. 
655,  Erwin  was  the  purchaser  at  a  marshal's 
sale  of  certain  land  and  negroes,  and  was 
sued  by  Lowry,  who  claimed  as  curator  of  the 
estate  to  which  the  property  belonged.  The 
question  was  the  same  as  that  in  CoUier  v. 
Stanbrough,  namely,  whether  the  marshal's 
deed  to  Erwin  was  void  for  the  reason  that 
it  was  not  supported  by  a  lawful  judgment, 
or  for  want  of  compliance  with  any  legal  re- 
quirement in  conducting  the  seizure  and  sale. 
The  jurisdiction  was  also  sustained  in  this 
case. 

In  Clement*  v.  Retry,  11  How.  398,  IS  L. 
ed.  745,  the  suit  was  by  Daniel  Berry  against 
the  marshal  directly,  in  replevin,  to  recover 
property  levied  upon  as  the  property  of 
Charles  F.  Berry,  and  the  sale  was  stopped 
by  a  writ  of  replevin  issued  from  the  state 
court.  As  the  marshal  was  a  party  defend- 
ant to  the  suit,  and  his  right  to  sell  the  prop- 
erty was  directly  attacked,  the  jurisdiction 
was  sustained.  For  the  same  reason  that 
the  marshal  was  made  a  defendant  to  the  suit 
in  the  state  court,  and  justified  under  proc- 
ess from  the  Federal  court,  jurisdiction  was 
sustained  in  Freeman  v.  Howe,  24  How.  450, 
16  L.  ed.  749;  Buck  v.  Colbath,  3  Wall.  334, 
18  L.  ed.  257;  Etheridge  v.  Bperry,  139  U. 
8.  266.  35  L.  ed.  171,  11  Sup.  Ct.  Rep.  565; 


and  Bock  v.  Perkins,  139  U.  8.  628,  85  L.  ed. 
314,  11  Sup.  Ct  Rep.  677. 

In  Day  v.  Gallup,  2  Wall.  97,  tub  mot. 
Derby  v.  OalUtp,  17  L.  ed.  865,  the  suit  was 
by  Gallup  against  Derby  and  Day,  execution 
creditors,  Allis,  their  attorney,  and  Gear, 
marshal  of  the  United  States,  who  justified 
under  a  judgment  of  the  Federal  court 
against  one  Griggs.  The  suit  was  discon- 
tinued as  to  the  marshal  before  trial.  The 
case  turned  on  the  ownership  of  the  goods 
seized,  and  judgment  went  against  Derby 
and  Day,  which  was  affirmed  by  the  supreme  si 
court  of  Minnesota.  The  suit  was  not  begun  £ 
until  after  the  execution'from  the  Federal* 
court  had  been  returned  and  the  action  com- 
pletely terminated.  Upon  writ  of  error  from 
this  court  it  was  held  that  at  the  time  Gal- 
lup brought  his  action  there  was  no  case 
pending  in  the  Federal  court  respecting  the 

?;oods  which  had  been  attached  under  process 
rom  that  court;  that  it  did  not  appear  that 
the  authority  of  Gear  as  marshal  to  take  the 
goods  was  drawn  in  question  and  that,  from 
the  return  of  the  execution  satisfied,  the  Fed- 
eral court  had  no  control  over  the  parties. 
The  case  between  the  plaintiffs  in  error 
against  Griggs,  the  original  defendant  in  the 
Federal  court,  had  been  decided,  the  money 
made  on  the  execution  and  the  debt  paid. 
In  commenting  on  that  case  in  Buck  v.  Col- 
bath (p.  342,  L.  ed.  p.  260),  it  was  said:  "It 
is  only  while  the  property  is  in  possession 
of  the  court,  either  actually  or  constructive- 
ly, that  the  court  is  bound  or  professes  to 
protect  that  possession  from  the  process  of 
other  courts.  Whenever  the  litigation  is 
ended,  or  the  possession  of  the  officer  or  court 
is  discharged,  other  courts  are  at  liberty  to 
deal  with  it  according  to  the  rights  of  the 
parties  before  them,  whether  those  rights  re- 
quire them  to  take  possession  of  the  prop- 
erty or  not" 

We  do  not  undertake  to  say  that  the  mere 
fact  that  the  action  in  the  Federal  court  is  no 
longer  pending  would  oust  the  jurisdiction 
of  this  court  to  re-examine  the  action  of  the 
state  court,  if  the  validity  of  the  judgment 
of  the  Federal  court,  or  the  proceedings  by 
the  marshal  under  that  judgment  were  di- 
rectly attacked ;  but  in  Day  v.  Gallup  it  ap- 
peared that  not  only  had  the  proceedings  in 
the  Federal  court  terminated,  but  that  the 
real  question  was  the  ownership  of  the  goods 
as  between  the  attaching  creditors  and  Gal- 
lup. Gallup  claimed  under  a  sale  of  the 
goods  which  the  attaching  creditors  insisted 
was  a  fraud. 

In  Dupasseur  v.  Rooherau,  21  Wall.  130, 
22  L.  ed.  588,  Rocherau,  a  judgment  creditor 
of  one  Sauvfi,  brought  an  action  in  the  state 
court  againBt  Dupasseur,  alleging  that  he 
had  taken  possession  of  a  plantation  belong- 
ing to  Sauvg  upon  which  he,  Rocherau,  held 
a  mortgage,  and  charging  that  the  plantation 
was  bound  for  the  debt  and  that  Dupasseur 
was  bound  either  to  pay  the  debt  or  give  up 
the  plantation.   Dupasseur  defended  upon 
the  ground  that  he  had  bought  the  property* 
at  a  marshal's  sale,  upon  an  execution  in  huea 
own  favor  against  Sauvfi,  "free  of  all'mort-* 
gages  and  encumbrances,  and  especially  froaa 
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the  alleged  mortgage  of  the  plaintiff,"  Roch- 
erau.  Upon  writ  of  error  from  this  court  it 
waa  held  that,  aa  the  question  at  issue  was 
the  effect  to  be  given  to  the  judgment  of  the 
Federal  court  and  to  the  proceedings  under 
the  execution  in  that  court,  and  to  the  sale 
by  the  marshal  free  of  all  mortgages  and  en- 
cumbrances, jurisdiction  should  be  sustained. 
Here  the  validity  of  the  sale  by  the  marshal 
was  directly  attacked.  Notwithstanding  the 
fact  that  Dupasseur  purchased  the  property 
under  the  execution  sale  on  May  5,  1876,  and 
Bochereau  did  not  begin  his  action  until 
June  7,  I860,  the  jurisdiction  was  sustained, 
because  Dupasseur's  title  under  that  pur- 
chase was  attacked  by  the  other  party. 

In  McKenna  v.  Simpson,  129  U.  S.  500,  32 
L.  ed.  771,  9  Sup.  Ct.  Rep.  365,  an  assignee  in 
bankruptcy  resorted  to  a  state  court  to  set 
aside  a  conveyance  by  the  bankrupt  as  in 
fraud  of  creditors;  but  as  no  question  was 
raised  there  as  to  the  power  of  the  assignee 
under  the  acts  of  Congress,  or  as  to  the 
rights  vested  in  him  as  assignee,  but  only  as 
to  what  should  be  deemed  a  fraudulent  con- 
veyance, and  as  to  the  application  of  the 
evidence  in  reaching  that  decision,  we  held 
that  the  case  presented  no  Federal  question, 
and  the  writ  of  error  was  dismissed. 

Per  contra,  in  O'Brien  v.  Weld,  92  U.  8. 
81,  23  L.  ed.  675,  the  question  arose  whether, 
under  the  bankrupt  law,  the  district  court 
had  authority  to  make  a  certain  order,  and 
as  the  decision  of  the  state  court  was  against 
such  authority,  jurisdiction  was  sustained. 
Such  was  also  the  case  in  Factors'  a\  Traders' 
Ins.  Go.  v.  Murphy,  111  U.  a  738,  28  L.  ed. 
682,  4  Sup.  Ct.  Rep.  679,  where  the  effect  to 
be  given  to  a  sale  of  property  under  an  order 
of  a  district  court  was  in  question,  the  au- 
thority of  the  court  to  direct  a  sale  free  from 
encumbrances  being  denied. 

In  Stanley  v.  Bohwalby,  162  U.  S.  255,  40 
L.  ed.  960,  16  Sup.  Ct  Rep.  754,  the  action 
in  the  state  court  was  directly  against  offi- 
cers of  the  United  States,  and  ultimately 
against  the  government  itself.  Jurisdiction 
was  sustained  upon  that  ground. 

Finally,  in  Pittsburgh,  O.  0. &  Bt.  L.  R.  Co. 
■*  T.  Long  Island  Loan  d  T.  Co.  172  U.  8.  493, 
w  43  L.  ed.  528,  19  Sup.  Ct.  Rep.  238,  the  ques- 
*  tion  arose  whether  .due  effect  was  accorded 
to  certain  foreclosure  proceedings  in  circuit 
courts  of  the  United  States,  under  which 
plaintiff  in  error  claimed  title  to  the  land 
and  property  in  question.  Under  these  pro- 
ceedings a  sale  of  railroad  property  had  been 
made,  subject  to  certain  outstanding  bonds 
prior  in  lien  to  the  mortgage  and  to  all  oth- 
er, if  any,  paramount  liens  thereon,  and  that 
the  decree  should  not  in  any  manner  preju- 
dice or  preclude  the  holders  of  such  para- 
mount liens.  Plaintiff  in  error  contended 
that  the  state  court  did  not  give  due  effect 
to  these  decrees  of  the  circuit  courts  of  the 
United  States,  in  that  it  did  not  recognize 
as  paramount  the  rights  acquired  under 
those  decrees  by  the  purchasers  of  the  prop- 
erty in  question;  but  postponed  or  subordi- 
nated these  rights  to  a  lien  upon  such  prop- 
erty, which,  it  was  alleged,  was  created  or 
Attempted  to  be  created  while  those  suits 
21  S.  C— 7. 


pending,  and  while  the  property  was  in 
the  actual  custody  of  those  courts,  by  receiv- 
ers, for  the  purposes  of  being  administered. 
As  the  question  concerned  the  effect  to  be 
given  to  a  sale  under  process  from  the  Federal 
courts,  and  to  the  construction  of  the  decree 
of  those  courts,  jurisdiction  was  sustained. 

With  respect  to  writs  of  error  from  this 
court  to  judgments  of  state  courts  in  actions 
between  purchasers  under  judicial  proceed- 
ings in  the  Federal  courts  and  parties  mak- 
ing adverse  claims  to  the  property  sold,  the 
true  rule  to  be  deduced  from  these  authori- 
ties is  this:  That  the  writ  will  lie,  if  the 
validity  or  construction  of  the  judgment  of 
the  Federal  court,  or  the  regularity  of  the 
proceedings  under  the  execution,  are  as- 
sailed; but  if  it  be  admitted  that  the  judg- 
ment was  valid,  and  these  proceedings  were 
regular,  that  the  purchaser  took  the  title  of 
the  defendant  in  the  execution,  and  the  issue 
relates  to  the  title  to  the  property,  as  be- 
tween the  defendant  in  the  execution  or  the 
purchaser  under  it,  and  the  party  making 
the  adverse  claim,  no  Federal  question  is 
presented — in  other  words,  it  must  appear 
that  the  decision  was  made  against  a  right 
claimed  under  Federal  authority,  in  the  lan- 
guage of  Rev.  Stat.  {  709. 

Applying  this  test  to  the  case  under  con-io 
sideration,  it  is  evident  from  the  record  that  3 
no  question  was  made  as  to  the*validlty  of* 
the  judgment,  or  the  regularity  of  the  pro- 
ceedings in  the  Federal  court;  and  that  the 
case  turned  upon  the  question  whether,  un- 
der the  laws  of  Texas,  a  chattel  mortgage  up- 
on property  sold  under  execution  is  good 
which  does  not  identify  the  particular  prop- 
erty covered  by  it,  but  leaves  such  property 
to  be  subsequently  identified  by  selection  of 
the  mortgagor.  In  regard  to  this  the  su- 
preme court  of  that  state  held  (92  Tex.  337, 
48  S.  W.  572,  49  S.  W.  219,  50  S.  W.  122) 
that  the  chattel  mortgage  upon  the  fifty  cows 
with  their  calves,  out  of  a  designated  herd 
of  one  hundred,  with  power  to  the  mortgagee 
to  sell  on  default,  gave  him  the  right  to  se- 
lect such  cows  from  the  larger  number;  and 
that  such  mortgage,  implying,  as  it  did,  a 
power  of  selection  on  the  part  of  the  mort- 
gagee, was,  when  duly  registered,  notice  of 
his  rights  to  the  purchaser  of  the  mortga- 
gor's interest — following  in  these  particu- 
lars Omsheer  Watt,  91  Tex.  124,  41  8.  W. 
466.  That  this  was  no  new  doctrine  in  the 
state  of  Texas  is  also  evident  from  the  ease 
of  Elliott  v.  Long,  77  Tex.  467, 14  8.  W.  140, 
decided  in  1890,  three  years  before  the  prop- 
erty was  sold  upon  execution  in  this  ease. 
See  also  Wofford  v.  HcKinna,  23  Tex.  46. 
We  are  referred  to  two  cases  which  appar- 
ently conflict  with  these  (Cleveland  v.  Wil- 
liams, 29  Tex.  212,  94  Am.  Dee.  274,  and 
Moss  v.  Sanger  (Tex.)  12  S.  W.  616),  but  it 
any  such  conflict  existed,  it  was  for  the  su- 
preme court  to  settle  it,  as  it  seems  to  have 
done  in  Elliott  v.  Long,  by  overruling  the 
former  cases.  Whether  the  right  of  selec- 
tion recognized  as  between  mortgagor  and 
mortgagee  is  also  applicable  as  between  a 
purchaser  upon  execution  and  the  mortga- 
gee, is  not  a  Federal  question,  if  no  discrim- 
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illation  be  made  against  execution!  from 
Federal  courts. 

This  wu  a  question  either  of  local  law  or 
of  general  law.  If  of  local  law,  of  course 
the  decision  of  the  supreme  court  of  Texas 
is  binding  upon  us.  If  of  general  law,  a* 
it  involves  no  Federal  element,  it  is  equally 
binding  in  this  proceeding,  since  only  Federal 
rights  are  capable  of  being  raised  upon  writs 
of  error  to  state  courts.  Conceding  that,  if 
the  Question  had  arisen  on  appeal  from  a 
circuit  court  of  the  United  States,  we  might 
have  come  to  a  different  conclusion,  it  by  no 
means  follows  that  we  can  do  so  upon  writ 
of  error  to  a  state  court,  whose  opinion  up- 

e  on  a  question  of  general  law  is  not  reviewable 

5  here. 

*  'Other  questions  are  raised  in  the  assign- 
ments of  error,  but  they  bear  even  more  re- 
motely upon  a  Federal  right.  The  decision 
already  made  covers  them. 

The  writ  of  error  must  therefore  be  dis- 
missed. 


(179  U.  S.  191) 

FRITZ  CONTZEN,  Appt., 
v. 

UNITED  STATES  and  the  Apache  In- 
dians. 

Indian  depredations — citizens — alien  minor 
in  Texas  at  time  of  its  admission. 

1  Citizenship  of  the  claimant  at  the  time  of 
filing  a  petition  to  recover  for  Indian  dep- 
redations is  not  sufficient  to  give  jurisdic- 
tion to  the  court  of  claims,  If  he  was  not  a 
citizen  at  the  time  of  the  depredations. 

ft.  An  alien  minor  who  bad  resided  In  Texas 
less  than  six  months  before  the  admission  of 
that  state  Into  the  Union,  and  was  not  a 
resident  at  the  time  of  Its  Declaration  of  In- 
dependence, and  had  never  taken  the  oath  of 
allegiance  to  Texas,  was  not  a  cltlsen  of  Tex- 
as at  the  time  of  Its  admission,  or,  Irrespec- 
tive of  the  citizenship  of  his  parents,  "one 
of  the  people  of  Texas,"  who  became  citizens 
of  the  United  States  without  naturalization. 

[No.  84.] 

Submitted  November  7,  1000.   Decided  De- 
oember  3,  1900. 

APPEAL  from  a  decision  of  the  Court  of 
Claims  dismissing  a  petition  on  a  claim 
to  recover  for  Indian  depredations.  Af- 

See  same  case  below,  83  Ct  01.  47S. 

Statement  by  Mr.  Chief  Justice  Full  en 
Appellant  filed  his  petition  in  the  Court 
of  Claims,  alleging  that  on  October  20,  1861, 
a  band  of  Apache  Indians  raided  the  settle- 
ment at  San  Xavier,  near  Tucson,  Arizona 
territory,  and  stole  from  hi*  ranch  certain 
cows,  horses,  and  mules  of  the  value  of  $10,- 
330;  that  these  Indians  were  in  amity  and 
under  treaty  relations  with  the  United 
States  at  that  date;  and  "that  petitioner  is 
a  naturalized  citizen  of  the  United  States, 
and  has  at  all  times  borne  true  allegiance  to 
the  government  of  the  United  States,"  etc. 
The  United  States  pleaded  that  the  claim- 


ant waa  not  a  citizen  of  the  United  States  at 
the  date  of  the  alleged  depredation,  and  that 
the  court  was  therefore  without  jurisdiction 
to  hear  and  determine  the  cause. 

The  court  adopted  as  its  findings  of  fact 
the  following  agreed  statement  of  facts: 

"The  olaimant,  Fritz  Contzen,  was  born 
in  Germany  on  the  27  th  day  of  February, 
1831,  and  emigrated  to  Texas  in  July,  1846. 
He  remained  in  Texas  until  the  admission 
of  the  state  into  the  Union,  December  29, 
1845.  a 

"Since  the  admission  of  Texas  the  claim-* 
ant  has  resided 'continuously  in  the  United* 
States,  mostly  in  Arizona  and  some  time  in 
California.  He  visited  Germany  with  his 
wife  and  child  from  1873  to  1880,  his  home 
and  furniture  remaining  all  the  time  in  this 
country.  He  was  married  in  the  United 
States.  His  residence  was  in  Texas  until  he 
came  to  Arizona,  in  1855,  with  Major  Emo- 
ry, on  the  boundary  commission. 

"In  the  year  1854  he  went  into  court  at 
San  Antonio,  Texas,  and  he  was  told  that 
he  being  a  resident  of  Texas  when  it  be- 
came part  of  the  United  States,  that  made 
him  a  citizen  of  the  United  States,  and  he 
voted  there.  He  never  took  any  further 
steps  about  naturalization.  There  is  no  rec- 
ord of  naturalization,  from  1847  on,  of  any- 
one of  the  claimant's  name,  when  such  rec- 
ord should  appear  in  the  courts  of  San  An- 
tonio. 

"That  in  October,  1861,  the  defendant  In- 
dians were  in  amity  with  the  United  States." 

Judgment  was  thereupon  given  sustaining 
defendants'  plea  to  the  jurisdiction,  and  dis- 
missing the  petition.    33  Ct.  CI.  475. 

Messrs.  A.  B.  Browne,  Alexander 
Britton,  J.  W.  Douglass,  and  Alexan- 
der Porter  Morse  submitted  the  case  for 
appellant 

Assistant  Attorney  General  Thompson 
for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  petition  alleged  that  appellant  waa  a 
naturalized  citizen  of  the  United  States  at 
the  time  it  waa  filed,  but  it  contained  no 
averment  that  he  was  such  citizen  at  the  date 
of  the  alleged  depredation.  If  he  was  not, 
the  court  of  claims  did  not  have  jurisdiction 
to  adjudicate  upon  his  claims  and  its  judg- 
ment must  be  affirmed.  Johnson  v.  United 
States,  160  U.  S.  546,  40  L.  ed.  629,  16  Sup. 
Ct  Rep.  377. 

It  appeared  that  Contzen  was  born  in  Ger- 
many, February  27,  1831,  and  came  to  Texas 
in  July,  1845,  and  that  he  was  not  natural- 
ized under  the  statutes  of  the  United  States 
in  that  behalf  prior  to  October  20,  1861.  His 
title  to  citizenship  at  that  time  is  asserted 
on  the  ground  that  he  was  embraced  by  a 
collective  naturalization  effected  by  the  ad-e» 
mission  of  Texas  into  the  Union.  2 
*  It  is  not  disputed  that  citizenship  may* 
spring  from  collective  naturalization  by 
treaty  or  statute,  nor  that  by  the  annexa- 
tion of  Texas  and  its  admission  into  the  Un- 
ion all  the  citizens  of  the  former  Republic 
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became,  without  any  expreaa  declaration, 
citizens  of  the  United  States. 

And  the  first  question  is  whether  Contzen 
was  a  citizen  of  the  Republic  when  it  be- 
came a  state. 

The  Declaration  of  Independence  of  Texas 
was  adopted  March  1,  and  proclaimed  March 
2,  1S36,  and  the  Constitution  of  that  Repub- 
lic was  ordained  March  17  of  that  year. 

Section  6  of  the  "General  Provisions"  of 
that  instrument  reads:  "All  free  white  per- 
sons who  shall  emigrate  to  this  Republic,  and 
who  shall,  after  a  residence  of  six  months, 
make  oath  before  some  competent  authority 
that  he  intends  to  reside  permanently  in  the 
same,  and  shall  swear  to  support  this  Con- 
stitution, and  that  he  will  bear  true  allegi- 
ance to  the  Republic  of  Texas,  shall  be  enti- 
tled to  all  the  privileges  of  citizenship." 

By  $  10  it  was  provided  that  "all  persons 
(Africans,  or  descendants  of  Africans,  and 
Indians  excepted)  who  were  residing  in  Tex- 
as on  the  day  of  the  Declaration  of  Independ- 
ence, shall  be  considered  citizens  of  the  Re- 
public and  entitled  to  all  the  privileges  of 
such."   2  Charters  and  Constitutions,  1760. 

The  fundamental  law  of  the  Republic  thus 
identified  as  citizens  only  such  persons  as 
were  residing  in  Texas  on  the  day  of  the 
Declaration  of  Independence,  or  should  be 
naturalized  according  to  its  provisions. 

Section  10  also  provided  that  "no  alien 
shall  bold  land  in  Texas  except  by  titles 
emanating  directly  from  the  government  of 
this  Republic;"  and  by  an  act  of  1837  ap- 
pointments of  aliens  to  military  office  were 
forbidden.   2  Laws  Rep.  Texas,  p.  61. 

Aliens  as  well  as  Africans  and  Indians 
were  recognized  constituents  of  the  popula- 
tion. 

March  1,  1845,  a  joint  resolution  for  the 
annexation  of  Texas  was  approved,  which 
provided  that  the  territory  of  that  Republic 
might  be  erected  into  a  new  state,  "with  a  re- 

Sublican  form  of  government,  to  be  adopted 
y  the  people  of  said  Republic,  by  deputies 
«  in  convention  assembled,  with  the  consent  of 

•  the  existing  government,  in  order  that  the 

•  same  may  be  admitted'as  one  of  the  states 
of  this  Union."  The  government  of  Texas 
thereupon  consented  to  annexation,  and  a 
convention  was  called  to  sit  at  Austin  on 
July  4,  1845,  for  the  adoption  of  a  Constitu- 
tion for  the  proposed  state.  That  conven- 
tion assented  to  and  accepted  the  resolution 
of  Congress,  and  framed  a  Constitution, 
which  was  submitted  to  and  ratified  by  the 
people  October  13,  1845. 

The  joint  resolution  for  the  admission  of 
Texas  into  the  Union  was  approved  Decem- 
ber 29,  1845.  This  recited  the  previous  pro- 
ceedings, and  that  the  Constitution,  "with 
the  proper  evidence  of  its  adoption  by  the 
people  of  the  Republic  of  Texas,"  had  been 
transmitted  to  the  President  of  the  United 
States  and  laid  before  Congress.  An  act  of 
Congress  was  passed  on  the  same  day,  De- 
cember 29,  1845,  by  which  the  laws  of  the 
United  States  were  "declared  to  extend  to 
and  over,  and  to  have  full  force  and  effect 
within,  tiie  state  of  Texas,  admitted  at  the 
present  session  of  Congress  into  the  Confed- 


eracy and  Union  of  the  United  States."  S 
Charters  and  Constitutions,  1784, 1765, 1708* 
1783;  6  Stat  at  It.  797 ;  9  Stat.  atL.  1,  chap. 
1,  9  Stat  at  L.  108. 

Contzen  was  a  minor  in  1846,  and  his  na- 
tionality of  origin  attached.  He  did  not  re- 
side in  Texas  on  the  day  of  the  Declaration 
of  Independence;  he  had  not  resided  there 
six  months  at  the  date  of  the  admission  of 
Texas  into  the  Union;  he  had  not  taken  the 
oath  of  allegiance  to  the  Republic;  he  was 
simply,  as  Davis,  J.,  delivering  the  opinion 
of  the  court  of  claims,  said,  "a  German  sub- 
ject lately  arrived  in  Texas."  Clearly  he 
was  not  a  citizen  of  Texas  when  the  state 
was  admitted. 

But  it  is  contended  that  by  his  stay  in 
Texas  of  less  than  six  months  Contzen  be- 
came one  of  the  people  of  Texas;  that  the 
people  were  admitted  into  the  Union;  and 
that  all  who  were  competent  thereupon  be- 
came citizens  of  the  United  States.  In  oth- 
er words,  that  the  effect  of  the  proceedings 
through  which  annexation  and  admission 
were  accomplished  was  not  simply  to  collec- 
tively make  citizens  of  the  United  States  of 
all  tile  then  citizens  of  Texas,  but  to  collect- 
ively naturalize  all  who  might  have  been  nat- 
uralized in  Texas,  but  had  not  been,  and  had 
in  no  way  signified  their  election  to  become 
citizens  of  the  United  States.  And  that 
this  included  alien  minors  independently  of  g 
their  parents.  • 
*We  cannot  concur  in  this  view,  and  do  not  • 
think  such  was  the  intention  of  Congress  or 
of  the  people  applying  for  admission. 

Texas  occupied  towards  the  United  States 
the  position  of  an  independent  sovereignty. 
Its  citizens  were  determined  by  its  laws,  and 
they  prescribed  the  manner  in  which  aliens 
might  become  citizens. 

The  United  States  admitted  Texas  as  one 
of  the  states  of  the  Union  with  its  popula- 
tion as  it  stood.  Those  who  were  citizens  of 
the  state  became  citizens  of  the  United 
States,  while  aliens  were  relegated  for  nat- 
uralization to  the  laws  of  the  United  States 
on  that  subject 

It  is  true  that  I  2  of  article  3  of  the  state 
Constitution,  transmitted  to  Congress  in  the 
process  of  admission,  provided  that  "all  free 
male  persons  over  the  age  of  twenty-one 
years  (Indians  not  taxed,  Africans,  and  de- 
scendants of  Africans  excepted)  who  shall 
have  resided  six  months  in  Texas,  immedi- 
ately preceding  the  acceptance  of  this  Con- 
stitution by  the  Congress  of  the  United 
States,  shall  be  deemed  qualified  electors." 

But  we  need  not  consider  the  effect  of  that 
clause,  as  Contzen  did  not  come  within  it 

The  subject  of  collective  naturalization 
is  discussed  at  length  in  Boyd  v.  Nebraska 
ex  rel.  Thayer,  143  U.  S.  135,  36  L.  ed.  108, 
12  Sup.  Ct  Rep.  375,  and  many  cases  cited 
and  illustrations  given.  The  case  before  us, 
however,  is  not  one  of  a  treaty  of  cession,  or 
relating  to  a  territory  of  the  United  States, 
and  involving  the  construction  of  acts  of 
Congress  for  its  government  or  of  enabling 
acts  for  its  admission. 

Contzen,  as  we  have  said,  was  a  minor  at 
the  time  Texas  was  admitted.   If  he  elected, 
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when  he  attained  hie  majority,  to  become  a 
citizen  of  the  United  Statee,  the  way  wae 

open  to  him. 

By  the  act  of  May  26,  1824,  carried  for- 
ward into  S  2167  of  the  Revised  Statutes, 
special  provision  was  made  for  the  natural- 
ization of  alien  minor  residents  on  attaining 
majority,  by  dispensing  with  the  previous 
declaration  of  intention,  and  allowing  three 
years  of  minority  on  the  five  years'  residence 
required ;  but  he  was  obliged,  at  the  time  of 
his  admission,  to  take  the  oath  to  support 
e  the  Constitution,  and  of  renunciation  of  all 

•  allegiance  and  fidelity  to  any  foreign  sover- 

•  eign,  in  court/and  also  to  declare  on  oath 
and  prove  to  the  satisfaction  of  the  court 
that  for  two  years  next  preceding  it  had 
been  his  bona  fide  intention  to  become  a  citi- 
zen of  the  United  States,  and  in  all  other  re- 
spects to  comply  with  the  laws  in  regard  to 
naturalization. 

The  usual  proof  of  naturalization  is  a 
copy  of  the  record  of  the  court  admitting  the 
applicant,  though,  in  some  instances,  there 
may  be  facts  from  which,  in  the  absence  of 
the  record,  a  jury  may  be  allowed  to  infer 
that  a  person,  having  the  requisite  qualifi- 
cations to  become  a  citizen,  had  been  duly 
naturalized.  But  the  finding  of  facts  in 
this  case  excludes  any  presumption  that 
Contzen  had  complied  with  the  statute  prior 
to  October,  1861. 

Judgment  affirmed. 


(179  U.  S.  199) 

A.  J.  KIZER,  Plff .  in  Err* 
v. 

TEXARKANA  &  FORT  SMITH  RAILWAY 
COMPANY. 

Error  to  state  court — claim  wider  Federal 
statute  sustained  by  state  court. 

A  decision  by  a  state  court  sustaining  a  defense 
In  an  action  for  breach  of  contract,  to  the 
effect  that  the  contract  was  In  violation  of 
the  Interstate  Commerce  Act  (24  Stat,  at 
L.  870,  chap.  104),  does  not  entitle  the  plain- 
tiff to  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  under  U.  S.  Rev.  Stat. 
I  700,  unless  he  set  up  some  claim  under  the 
Federal  statute  which  was  denied  bj  the  state 
court 

[No.  100.] 

Argued  and  Submitted  November  IS,  1900. 
Decided  December  S,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  decision 
sustaining  a  defense  that  a  contract  sued  on 
was  in  violation  of  the  Interstate  Commerce 
Act.  Dismissed. 

See  same  case  below,  66  Ark.  348,  SO  S. 
W.  871. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oscar  D.  Seott  submitted  the  case 
for  plaintiff  in  error. 

Messrs.  James  F.  Read,  Oardiner  La- 
throp,  Thomas  R.  Morrow,  John  M.  Fox, 
b-muel  W.  Moore,  and  James  B.  MoDonough 
for  defendant  in  error. 


Mr.  Justice  Feekluun  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  ^..i^ iii^tuwi  an  action 
against  the  defendant  in  error  in  a  circuit 
court  of  the  state  of  Arkansas  to  recover 
damages  for  the  breach  of  an  alleged  contract 
between  the  parties,  by  which  the  railroad 
company  agreed  to  furnish  cars  and  to  trans- 
port over  its  road  and  into  points  in  the  state 
of  Texas  certain  lumber  for  the  plaintiff  in 
error  from  his  saw  mill  in  Rankin,  in  Little 
River  county,  in  the  state  of  Arkansas,  at  a 
certain  rate  of  compensation,  and  it  was  al- 
leged in  the  plaintiff's  complaint  that  the  de- 
fendant had  violated  that  contract  by  charg- 
ing a  greater  sum  for  the  transportation  of 
such  lumber  than  had  been  agreed  upon,  and 
the  plaintiff  sought  to  recover  from  the  de- 
fendant in  error  the  excess  paid  by  the  plain- 
tiff over  the  contract  price. 

Several  defenses  were  put  in  by  the  defend- « 
ant,  and  among  others  it  set  up  that  the  con-  ® 
tract  was  illegal,  because  the*transportation" 
of  the  lumber  from  Rankin,  in  the  state  of 
Arkansas,' to  places  in  the  state  of  Texas  over 
defendant's  road,  was  interstate  commerce, 
and  the  contract  therefore  violated  §}  1,  2, 
and  3  of  the  Interstate  Commerce  Act  (24 
Stat,  at  L.  370,  chap.  104)  in  that  it  made 
a  discrimination  in  favor  of  the  plaintiff. 

The  trial  court  held  that  the  contract  did 
violate  that  act,  and  was  therefore  void,  and 
could  not  be  enforced  or  damages  recovered 
for  its  breach. 

Plaintiff  in  error  then  appealed  to  the  su- 
preme court  of  Arkansas,  where  the  judg- 
ment was  affirmed,  the  court  saying,  in  its 
opinion,  that  "the  facts  in  this  case,  as  found 
by  the  court,  as  set  out  in  the  statement  of 
facts,  show  that  the  contract  upon  which  the 
appellant  relies  is  within  the  prohibition  of 
IS  1,  2,  and  3  of  the  Interstate  Commerce 
Law,  enacted  by  Congress.  .  .  .  We 
think  the  contract  relied  on  in  this  case  it 
prohibited  by  the  Act  of  Congress  to  Regu- 
late Commerce,  and  is  void." 

Upon  the  affirmance  of  the  judgment  by 
the  supreme  court  of  Arkansas,  the  plaintiff 
brought  the  case  here  by  writ  of  error. 

He  now  says  that,  although  he  set  up  no 
claim  of  any  title,  right,  privilege,  or  immu- 
nity under  the  act  of  Congress,  yet  the 
claim  which  defendant  special  ily  set  up  un- 
der it  was  acknowledged  and  enforced  by  the 
state  court,  and  the  statute  was  thus  con- 
strued unfavorably  as  to  him,  and  that  he 
has,  therefore,  a  right  to  have  the  judgment 
of  the  state  court,  which  was  based  on  such 
construction,  reviewed  here  under  §  709  of 
the  Revised  Statutes  of  the  United  States. 
But  that  section  provides,  so  far  as  here  ap- 
plicable, that  when  any  title,  right,  privi- 
lege, or  immunity  is  claimed  under  a  statute 
of  the  United  States,  and  the  decision  of  the 
state  court  is  against  the  title,  right,  etc, 
specially  set  up  or  claimed  under  such  stat- 
ute, then  and  in  such  case  the  judgment  of 
the  state  court  may  be  reviewed  by  this 
court. 

Here,  the  claim  under  the  Federal  statute 
has  been  allowed  by  the  state  court,  and  the 
contract  sued  on  by  the  plaintiff  in  error  has 
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been  denied  validity  because  of  its  violation 
of  that  statute.  It  is  not  every  ease  where 
«.  Federal  statute  has  been 'construed  by  a 
state  court  that  gives  a  right  of  review  to 
this  court,  but  the  claim  of  any  right,  title, 
privilege,  or  immunity  under  the  statute 
must  have  been  denied  by  the  state  tribunal 
in  order  to  give  us  jurisdiction  to  review  its 
judgment.  That  a  Federal  statute  was  con- 
strued unfavorably  to  one  of  the  parties  to 
the  suit  is  no  ground  for  jurisdiction  by 
this  court,  unless  such  construction  was  not 
only  unfavorable,  but  was  against  the  right, 
etc.,  specially  set  up  and  claimed  under  the 
statute.  In  that  vase  the  party  setting  up 
and  claiming  the  right  under  the  statute, 
which  has  been  denied,  can  obtain  a  review 
here.  Thus  it  might  happen,  as  it  has  hap- 
pened in  this  case,  that,  while  the  decision 
upon  the  construction  of  the  statute  was  un- 
favorable to  the  maintenance  of  the  cause  of 
action  set  forth  by  the  plaintiff  in  error,  it 
was  not  against,  but  in  favor  of,  the  claim 
made  under  the  Federal  statute.  The  ques- 
tion whether  that  statute,  properly  con- 
strued, prohibited  the  making  of  such  an 
agreement  as  that  set  up  in  the  complaint 
in  the  state  court,  having  been  decided  in  fa- 
vor of  the  claim  set  up  by  defendant  under 
the  statute,  this  court  has  no  jurisdiction  to 
review  the  judgment.  De  Lamar's  Nevada 
Gold  Min.  Co.  v.  Nesbitt,  177  U.  S.  523,  528, 
44  L.  ed.  872,  874,  20  Sup.  Ct.  Rep.  715,  and 
eases  there  cited ;  Missouri  v.  Andriano,  138 
U.  6.  406,  34  L.  ed.  1012,  11  Sup.  Ct.  Rep. 
S85. 

The  writ  of  error  is  therefore  dismissed. 


(179  U.  S.  888) 

CHESAPEAKE     &     OHIO  RAILWAY 
COMPANY,  Plff.  in  Err., 

COMMONWEALTH'  OF  KENTUCKY. 

Statute  as  to  separate  accommodations  for 
white  and  colored  passengers — conclusive- 
ness of  state  decision. 

The  derision  of  the  highest  court  of  the  state 
sustaining  tbe  constitutionality  of  Ky.  Stat. 
1892,  |  1,  requiring  separate  coaches  for 
white  and  colored  passengers,  on  the  ground 
that  the  statute  applies  only  to  transportation 
between  points  In  that  state,  or.  If  not,  that 
the  regulation  of  such  transportation  Is  sev- 
erable from  that  as  to  Interstate  business, 
constitutes  a  determination  of  the  local  law, 
which  Is  binding  on  tbe  Supreme  Court  of  the 
United  States. 

[No.  103.] 

Argued  November  IS,  H,  1900.  Decided 
December  S,  1900. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
Commonwealth  of  Kentucky  to  review  a 
decision  affirming  a  conviction  for  violation 
of  a  statute  requiring  separate  coaches  for 
white  and  colored  passengers.  Affirmed. 

See  same  case  below,  21  Ky.  L.  Rep.  228, 
SI  S.  W.  1C0. 


Statement  by  Mr.  Justice  Brown  i 

This  was  a  writ  of  error  to  review  the 
viotion  of  the  railway  company  for  falling 
to  furnish  separate  coaches  for  the  trans- 
portation of  white  and  colored  passengers  on 
the  line  of  its  road,  in  compliance  with  m 
statute  of  Kentucky  enacted  in  1802,  the  1st 
section  of  which  reads  as  follows: 

"8  1.  Any  railroad  company  or  corpora- 
tion, person  or  persons,  running  or  otherwise 
operating  railroad  cars  or  coaches  by  steam* 
or  otherwise,  on  any  railroad  line  or  track 
within  this 'state;  and  all  railroad  compa** 
nies,  person,  or  persons,  doing  business  in 
this  state,  whether  upon  lines  of  railroad 
owned  in  part  or  whole,  or  leased  by  them ; 
and  all  railroad  companies,  person,  or  per- 
sons operating  railroad  lines  that  may  here- 
after be  built  under  existing  charters,  or 
charters  that  may  hereafter  be  granted  in 
this  state;  and  all  foreign  corporations, 
companies,  person,  or  persons  organized  un- 
der charters  granted,  or  that  may  be  here- 
after granted,  by  any  other  state,  who  may 
be  now,  or  may  hereafter  be,  engaged  in  run- 
ning or  operating  any  of  the  railroads  of 
this  state,  either  in  part  or  whole,  either  in 
their  own  name  or  that  of  others,  are  here- 
by required  to  furnish  separate  coaches  or 
cars  for  the  travel  or  transportation  of  the 
white  and  colored  passengers  on  their  respec- 
tive lines  of  railroad.  Each  compartment  of 
a  coach  divided  by  a  good  and  substantial 
wooden  partition,  with  a  door  therein,  shall 
be  deemed  a  separate  coach,  within  the  mean- 
ing of  this  act,  and  each  separate  coach  or 
compartment  shall  bear  in  some  conspicuous) 
place  appropriate  words  in  plain  letters  in- 
dicating the  race  for  which  it  is  set  apart." 

The  2d  section  requires  such  companies  to 
make  no  difference  or  discrimination  in  the 
quality,  convenience,  or  accommodations  in 
such  coaches;  and  the  5th  provides  that  con- 
ductors "shall  have  power,  and  are  hereby 
required,  to  assign  to  each  white  or  colored 
passenger  his  or  her  respective  car,  or  coach, 
or  compartment;  and  should  any  passenger 
refuse  to  occupy  the  car,  coach,  or  compart- 
ment to  which  he  or  she  might  be  assigned 
by  the  conductor  or  manager,  the  latter  shall 
have  the  right  to  refuse  to  carry  such  pas- 
senger," and  may  put  him  off  the  train.  The 
7th  section  contains  an  exception  of  em- 
ployees of  railroads,  or  persons  employed  as 
nurses,  or  officers  in  charge  of  prisoners. 

The  indictment  followed  the  language  of 
the  statute  above  quoted.    The  defendant  de- 
murred upon  the  ground  that  the  law  was 
repugnant  to  the  Constitution  of  the  United 
States,  in  that  it  was  a  regulation  of  inter- 
state commerce.   The  demurrer  was  over- 
ruled, and  the  case  tried  before  a  jury  which 
found  the  defendant  guilty,  and  fixed  its  flute 
at  $500.   The  case  was  carried  by  appeal  tog 
the  court  of  appeals,  and'the  conviction  af-» 
firmed.   The  court  delivered  a  brief  opinion 
to  the  effect  that  its  judgment  was  con- 
cluded by  the  case  of  the  Ohio  Valley  R.  R, 
Co.  t.  Lander,  20  Ky.  L.  Rep.  013,  47  S  W. 
344. 
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Messrs.  John  T.  Shelby  and  B.  T.  Wick- 
ham  tot  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  er- 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  turns  exclusively  upon  the  ques- 
tion whether  the  separate  coach  law  of  Ken- 
tucky be  an  infringement  upon  the  exclusive 
power  of  Congress  to  regulate  interstate  com- 
merce. The  law,  in  broad  terms,  requires  all 
railroad  companies  operating  roads  within 
the  state  of  Kentucky,  whether  upon  lines 
owned  or  leased  by  them,  as  well  as  all  for- 
eign companies  operating  roads  within  the 
state,  to  furnish  separate  coaches  or  cars 
for  the  travel  or  transportation  of  white 
and  colored  passengers  upon  their  respective 
lines  of  railroad,  and  to  post  in  some  con- 
spicuous place  upon  each  coach  appropriate 
words  in  plain  letters  indicating  the  race  for 
which  it  is  set  apart. 

Of  course,  this  law  is  operative  only  with- 
in the  state.  It  would  be  satisfied  if  the  de- 
fendant, which  operates  a  continuous  line  of 
railway  from  Newport  News,  Virginia,  to 
Louisville,  Kentucky,  should  take  on  its 
westward  bound  trains  a  separate  coach  or 
coaches  for  colored  people  at  its  first  station 
in  Kentucky,  and  continue  the  same  to  Lou- 
isville; and  upon  its  eastward  bound  trains 
take  off  such  coach  at  the  same  station  be- 
fore leaving  the  state.  The  real  question  is 
whether  a  proper  construction  of  the  act  con- 
fines its  operation  to  passengers  whose  jour- 
neys commence  and  end  within  the  bound- 
aries of  the  state,  or  whether  a  reasonable 
interpretation  of  the  act  requires  colored 
passengers  to  be  assigned  to  separate  coaches 
when  traveling  from  or  to  points  in  other 
states. 

Similar  questions  have  arisen  several 
H  times  in  this  court.    In  Hall  v.  De  Cuir,  95 

•  TJ.  S.  485,  24  L.  ed.  547,  an  act  of  the  gen- 

•  eral'assembly  of  Louisiana  prohibited  com- 
mon carriers  of  passengers  within  that  state 
from  making  any  rules  or  regulations  dis- 
criminating on  account  of  race  or  color. 
Plaintiff  took  passage  upon  a  steamboat  up 
the  river  from  New  Orleans  to  a  landing 
place  within  the  state,  and,  being  refused  ac- 
commodations on  account  of  her  color  in  the 
cabin  especially  set  apart  for  white  persons, 
brought  an  action  under  the  provisions  of 
this  act  The  vessel  was  engaged  in  trade 
between  New  Orleans  and  Vicksburg,  Mis- 
sissippi, and  defendant  insisted  that  the  act 
was  void  as  a  regulation  of  commerce  be- 
tween these  states.  The  state  court  held  it 
to  be  constitutional.  This  court  held  "that, 
while  the  act  purported  only  to  control  the 
carrier  when  engaged  within  the  state,  it 
must  necessarily  influence  his  conduct  to 
some  extent  in  the  management  of  his  busi- 
ness throughout  his  entire  voyage.    His  dis- 

Sosition  of  passengers  taken  up  and  put 
own  within  the  state,  or  taken  up  within 
to  be  carried  without,  cannot  but  affect  in 
a  greater  or  less  degree  those  taken  up  with- 
out and  brought  within,  and  sometimes 
those  taken  up  and  put  down  without.  A 


passenger  in  the  cabin  set  apart  for  the  use 
of  whites  without  the  state  must,  when  ths 
boat  comes  within,  share  the  accommoda- 
tions of  that  cabin  with  such  colored  per- 
sons  as  may  come  on  board  afterwards,  It 
the  law  is  enforced." 

In  Louisville,  N.  0.  &  T.  R.  Co.  v.  Missis- 
sippi, 133  U.  S.  687,  83  L.  ed.  784,  2  Inters. 
Com.  Rep.  801,  10  Sup.  Ct  Rep.  348,  an  act 
of  the  legislature  of  Mississippi  required,  al- 
most in  the  terms  of  the  Kentucky  act,  that 
"all  railroads  carrying  passengers  in  this 
state  .  .  .  shall  provide  equal,  but  sep- 
arate, accommodations  for  the  white  and 
colored  races,  by  providing  two  or  more  pas- 
senger cars  for  each  passenger  train,  or  by 
dividing  the  passenger  cars  by  a  partition, 
so  as  to  secure  separate  accommodations." 
The  road  was  indicted  for  a  violation  of  the 
statute  in  failing  to  provide  separate  ac- 
commodations for  the  two  races.  It  will  be 
observed  that  it  was  not  a  civil  action 
brought  by  an  individual  to  recover  damages 
for  being  compelled  to  occupy  one  particu- 
lar compartment,  or  for  being  prevented 
from  riding  on  the  train;  but  in  that  case, 
as  in  this,  the  prosecution  was  public  Aa 
the  supreme  court  of  Mississippi  had  held 
that  the  statute  applied  solely  to  commerce 
within  the  state  (66  Miss.  662,  6  L.  R  A.w 
132,  2  Inters.  Com.  Rep.  616,  6  So.  203),  that fi 
construction  was  accepted  as 'conclusive* 
here;  and  being  a  matter  respecting  com- 
merce wholly  within  the  state,  and  not  in- 
terfering with  commerce  between  the  states, 
there  was  obviously  no  violation  of  the  com- 
merce clause  of  the  Federal  Constitution. 
Said  Mr.  Justice  Brewer,  in  delivering  the 
opinion  of  this  court:  "So  far  as  the  1st 
section  is  concerned  (and  it  is  with  that 
alone  we  have  to  do) ,  its  provisions  are  fully 
complied  with  when  to  trains  within  the 
state  is  attached  a  separate  car  for  colored 
passengers.  This  may  cause  an  extra  ex- 
pense to  the  railroad  company;  but  not  more 
so  than  state  statutes  requiring  certain  ac- 
commodations at  depots,  compelling  trains 
to  stop  at  crossings  of  other  railroads,  and 
a  multitude  of  other  matters  confessedly 
within  the  power  of  the  state.  No  question 
arises  under  this  section  as  to  the  power  of 
the  state  to  separate  in  different  compart- 
ments interstate  passengers,  or  to  affect,  ia 
any  manner,  the  privileges  and  rights  of  such 
passengers.  All  that  we  can  consider  is, 
whether  the  state  has  the  power  to  require 
that  railroad  trains  within  her  limits  shall 
have  separate  accommodations  for  the  two 
races.  That  affecting  only  commerce  within 
the  state  is  no  invasion  of  the  powers  given 
to  Congress  by  the  commerce  clause." 

In  Plessy  v.  Ferguson,  163  TJ.  S.  537,  41 
It.  ed.  256,  16  Sup.  Ct.  Rep.  1138,  the  peti- 
tioner Plessy  had  engaged  and  paid  for  a 
first-class  passage  on  the  East  Louisiana 
Railway  from  New  Orleans  to  Covington,  in 
the  same  state,  took  possession  of  a  vacant 
seat  in  the  coach  where  white  passengers 
were  accommodated,  and  was  ejected  there- 
from under  the  separate  coach  law  of  Louis- 
iana, which  was  practically  in  the  same 
terms  as  the  statute  of  Kentucky  under  con- 
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sideration.  Upon  being  subjected  to  a  crim- 
inal charge,  he  applied  for  a  writ  of  prohi- 
bition upon  the  ground  of  the  unconstitu- 
tionality of  the  act.  The  supreme  court  of 
Louisiana  held  the  law  to  be  constitutional, 
and  denied  the  prohibition.  On  writ  of  er- 
ror from  this  court,  it  was  held  that  no  ques- 
tion of  interference  with  interstate  commerce 
could  possibly  arise,  since  the  East  Louisi- 
ana Railway  was  purely  a  local  line,  with 
both  its  termini  within  the  state  of  Louisi- 
ana. Indeed,  the  act  was  not  claimed  to  be 
unconstitutional  as  an  interference  with  in- 
terstate commerce,  but  its  invalidity  was 
N  urged  upon  the  ground  that  it  abridged  the 
g  privileges  or  immunities  of  citizens,  deprived 
•  the'patitioner  of  his  property  without  due 
process  of  law,  and  also  denied  him  the  equal 
protection  of  the  laws.  His  contention  was 
overruled,  and  the  statute  held  to  be  no  vio- 
lation of  the  14th  Amendment. 

As  already  stated,  the  court  of  appeals  of 
Kentucky  did  not  discuss  the  constitutional- 
ity of  the  act  in  question,  but  held  itself  con- 
cluded by  its  previous  opinion  in  the  Lander 
Case.  That  was  an  action  instituted  by  Lan- 
der and  his  wife  against  the  receiver  of  the 
Ohio  Valley  Railway,  running  from  Evans- 
ville,  Indiana,  to  HopkinsviTle,  Kentucky. 
Plaintiff's  wife,  who  was  joined  with  him  in 
the  suit,  purchased  a  first-class  ticket  from 
Hopkinsville  to  Hayfield,  both  within  the 
state  of  Kentucky;  took  her  place  in  what 
was  called  the  "ladies'  coach,"  and  was 
ejected  therefrom  by  the  conductor  and  as- 
signed a  seat  in  a  smoking  car,  which  was 
alleged  to  be  small,  badly  ventilated,  un- 
clean, and  fitted  with  greatly  inferior  accom- 
modations. It  was  held  by  the  court  of  ap- 
peals that  the  decisions  of  this  court  in 
Louisville,  Jf.  O.  A  T.  R.  Co.  v.  Mississippi, 
133  U.  S.  687,  33  L.  ed.  784,  2  Inters.  Com. 
Rep.  801,  10  Sup.  Ct.  Rep.  348,  and  Plessy 
v.  Ferguson,  163  U.  S.  637,  41  L.  ed.  256,  16 
Bup.  Ct  Rep.  1138,  were  conclusive  of  the 
constitutionality  of  the  act  so  far  as  plain- 
tiffs were  concerned ;  and  that  the  mere  fact 
that  the  railroad  extended  to  Evansville,  in 
the  state  of  Indiana,  could  in  nowise  render 
the  statute  in  question  invalid  as  to  the  duty 
of  the  railroad  to  respect  it.  It  was  urged 
in  that  case,  as  it  is  in  this,  that  the  act  un- 
dertook to  regulate  or  control  as  to  inter- 
state passengers,  and  that  that  portion  of 
the  statute  was  invalid  as  being  in  conflict 
with  the  interstate  commerce  clause  of  the 
Constitution;  and,  further,  that  the  act  was 
inseparable,  and  therefore  must  all  be  held 
invalid.  In  disposing  of  this  the  court  ob- 
served: "We  do  not  think  that  such  con- 
tention is  tenable.  It  seems  to  us  that  such 
contention  is  in  conflict  with  the  decision 
hereinbefore  referred  to,  .  .  .  [in  the 
Mississippi  case],  and  also  in  confliot  with 
the  well-settled  rules  of  construction."  In 
winding  up  its  opinion  the  court  made  the 
following  observation :  "If  it  were  conceded 
(which  is  not)  that  the  statute  is  invalid  as 
to  interstate  passengers,  the  proper  construc- 
tion to  be  given  it  would  then  be  that  the 
legislature  did  not  so  intend  it,  but  only  in- 
tended it  to  apply  to  transportation  within 
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the* state,  and  therefore  it  should  be  held* 
valid  as  to  such  passengers.  It  seems  to 
us  that  a  passenger  taking  passage  in  this 
state,  and  railroad  companies  receiving 
passengers  in  this  state,  are  bound  to  obey 
the  law  in  respect  to  this  matter  so  long  as 
they  remain  within  the  jurisdiction  of  the 
state." 

This  ruling  effectually  disposes  of  the  ar- 
gument that  the  act  must  be  construed  to 
regulate  the  travel  or  transportation  on 
railroads  of  all  white  and  colored  passen- 
gers, while  they  are  in  the  state,  without 
reference  to  where  their  journey  commences 
and  ends,  and  of  the  further  contention  that 
the  policy  would  not  have  been  adopted  if 
the  act  had  been  confined  to  that  portion  of 
the  travel  which  commenced  and  ended  with- 
in the  state  lines.  Indeed,  it  places  the 
court  of  appeals  of  Kentucky  in  line  with 
the  supreme  court  of  Mississippi  in  Louis- 
ville, y.  O.  &  T.  R.  Co.  v.  Mississippi,  69 
Miss.  662,  5  L.  R.  A.  132,  2  Inters.  Com.  Rep, 
615,  6  So.  203,  which  had  held  the  separate- 
coach  law  of  that  state  valid  as  applied  to 
domestic  commerce.  Granting  that  the  last 
sentence  from  the  opinion  of  the  court  of  ap- 
peals, above  cited,  would  seem  to  justify  the 
railroad  in  placing  interstate  colored  pas- 
sengers in  separate  coaches,  we  think  that 
this  prosecution  does  not  necessarily  involve 
that  question,  and  that  the  act  must  stand, 
so  far  as  it  is  applicable  to  passengers  trav- 
eling between  two  points  in  the  state. 

Indeed,  we  are  by  no  means  satisfied  that 
the  court  of  appeals  did  not  give  the  correct 
construction  to  this  statute  in  limiting  ita 
operation  to  domestic  commerce.  It  is 
scarcely  courteous  to  impute  to  a  legislature 
the  enactment  of  a  law  which  it  knew  to  be 
unconstitutional,  and  if  it  were  well  settled 
that  a  separate  coach  law  was  unconstitu- 
tional as  applied  to  interstate  commerce,  the 
law  applying  on  its  face  to  all  passengers 
should  be  limited  to  such  as  the  legislature 
were  competent  to  deal  with.  The  court  of 
appeals  has  found  such  to  be  the  intention 
of  the  general  assembly  in  this  case,  or,  at 
least,  that  if  such  were  not  its  intention  the 
law  may  be  supported  as  applying  alone  to 
domestic  commerce.  In  thus  holding  the 
act  to  be  severable,  it  is  laying  down  a  prin- 
ciple of  construction  from  which  there  is  no 
appeal.  «s 

While  we  do  not  deny  the  force  of  the  rail-g 
road's  argument'to  this  connection,  we  can-* 
not  say  that  the  general  assembly  would  not 
have  enacted  this  law  if  it  had  supposed  it 
applied  only  to  domestic  commerce;  and  if 
we  were  in  doubt  on  that  point,  we  should 
unhesitatingly  defer  to  the  opinion  of  the 
court  of  appeals,  which  held  that  it  would 
give  it  that  construction  if  the  case  called 
for  it.  In  view  of  the  language  above  quoted 
from  the  Lander  Case,  it  would  be  unbecom- 
ing for  us  to  say  that  the  court  of  appeals 
would  not  construe  the  law  as  applicable  to 
domestic  commerce  alone,  and  if  it  did,  the 
case  would  fall  directly  within  the  Missis- 
sippi case  (133  U.  S.  687,  33  L.  ed.  784,  2 
Inters.  Com.  Rep.  801, 10  Sup.  Ct  Rep.  348). 
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We  therefore  feel  compelled  to  give  it  that 
construction  ourselves,  and  so  construing  it 
there  can  be  no  doubt  as  to  its  constitution- 
ality. Plessy  v.  Ferguson,  163  U.  S.  637,  41 
L.  ed.  256,  16  Sup.  Ct.  Rep.  1138. 

The  judgment  of  the  Court  of  Appeal*  it 
therefore  affirmed. 


(179  V.  S.  196) 

MARK  K.  LOWRY,  Delucius  L.  De  Witt, 
and  James  G.  Smith,  Plffs.  in  Err., 
v. 

SILVER  CITY  GOLD  AND  SILVER  MIN- 
ING COMPANY. 

Error  to  state  court — decision  cased  on  es- 
toppel. 

A  writ  of  error  to  a  state  court  to  review  a  deci- 
sion In  favor  of  the  lessor  of  a  mining  claim 
against  lessees  who  have  attempted  to  make 
a  new  location  will  be  dismissed  by  the  Su- 
preme Court  of  the  United  States,  when  one 
ground  of  the  decision,  sufficient  to  dispose 
of  the  case.  Is  that  the  lessees  are  estopped 
to  contest  the  rights  of  the  lessor. 

[No.  104.] 

Argued  and  Submitted  November  H,  1900. 
Decided  December  S,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  decree  sustain- 
ing the  title  of  the  lessor  of  a  mining  claim 
against  the  claims  of  lessees.  Dismissed. 

See  same  case  below,  19  Utah,  334,  67  Pae. 
11. 

Statement  by  Mr.  Justice  Brewer  t 
On  January  1,  1889,  the  Wheeler  Lode 
mining  claim,  a  claim  1,600  feet  in  length 
by  600  feet  in  width,  was  duly  located  on 
mineral  lands  situated  in  the  Tintic  mining 
district,  Juab  county,  Utah.  The  title  to 
the  claim  passed  to  the  defendant  in  error, 
and  its  right  thereto  was  kept  alive  by  reg- 
ular performance  of  the  prescribed  annual 
work.  On  February  8,  1897,  it  leased  this 
claim  to  two  of  the  plaintiffs  in  error,  Lowry 
and  De  Witt,  for  eighteen  months,  and  those 
lessees  went  into  possession  and  continued 
t>  work  on  the  mine.  On  June  4,  1897,  the 
3  owners  of  a  mining  claim  called  the  Evening 
*  Star  applied  for*  a  patent,  and  included  in 
their  application  a  portion  of  the  Wheeler 
claim.  They  published  due  notice  of  their 
application,  and  the  sixty  days  given  by  stat- 
ute for  commencing  an  adverse  suit  passed 
without  any  such  suit  by  the  defendant  in  er- 
ror, the  owner  of  the  Wheeler  mining  claim. 
Thereupon  the  two  lessees,  together  with  the 
other  plaintiff  in  error,  Smith,  attempted  to 
locate  a  new  claim,  called  the  Little  Clarissa, 
upon  the  ground  covered  by  the  Wheeler 
claim.  This  attempted  location  was  made 
two  or  three  days  after  the  expiration  of  the 
sixty  days'  publication  by  the  owners  of  the 
Evening  Star,  and  while  the  lessees  were  in 
possession  under  the  lease  from  the  owner  of 
the  Wheeler  claim.  It  appears  by  the  sur- 
veys that  the  premises  claimed  by  the  Even' 


ing  Star  included  the  original  discovery 
shaft  of  the  Wheeler  location,  the  same  be- 
ing within  2%  feet  of  the  boundary  line.  It 
also  appears  that  the  original  discovery  shaft 
of  the  Wheeler  claim  was  sunk  only  about 
9%  feet  in  depth,  and  was  then  practically 
abandoned;  that  the  vein  was  traceable  and 
was  traced  on  the  surface  for  something  like) 
600  feet  within  the  boundaries  of  the  Wheel- 
er location,  and  that  thereafter  and  many 
years  before  the  lease  referred  to  a  new  shaft 
had  been  sunk  on  that  vein  some  200  or  300 
feet  in  depth  at  a  point  far  outside  of  the 
Evening  Star  location  and  entirely  within 
the  limits  of  the  Wheeler  location,  and  that 
this  was  the  condition  at  the  time  the  lease 
was  executed.  The  contract  of  the  lessees 
was  that  they  should  sink  this  shaft  a  depth 
of  at  least  6  feet  each  month  during  the  life 
of  the  lease  and  should  not  allow  or  permit 
any  miner's  or  other  liens  to  be  filed  against 
the  claim,  or  suffer  any  act  or  thing  what- 
ever to  be  done  whereby  the  title  of  the  de- 
fendant in  error  to  the  claim  should  be  en- 
cumbered. After  the  location  by  the  plain- 
tiffs in  error  of  the  Little  Clarissa  claim, 
and  a  repudiation  by  them  of  the  obligations 
of  the  lease,  the  defendant  in  error  filed  its 
bill  in  the  district  court  of  Utah  in  and  for 
the  county  of  Juab,  to  quiet  its  title,  restrain 
the  defendants  from  occupying  the  premises, 
and  for  restitution  thereof.  This  suit  was 
commenced  after  the  publication  by  the  lo- 
cators, the  lessees,  and  Smith,  of  an  applies*-  x 
tion  for  a  patent  for  the  Little  Clarissa  mine,  ct 
and  within  the  sixty  t?ays  required  for  com-  • 
mencing  an  adverse  suit.  The  district  court 
entered  a  decree  quieting  the  title  of  the 
plaintiff,  ordering  restitution,  and  enjoining 
the  defendants  from  entering  upon  the  prem- 
ises, or  in  any  way  interfering  with  plain- 
tiff's possession  and  enjoyment  of  the  prem- 
ises.  This  decree  was  affirmed  by  the  su- 

?reme  court  of  the  state  ( 19  Utah,  334,  67 
ac.  11),  and  thereupon  this  writ  of  error 
was  brought. 

Messrs.  O.  W.  Powers,  Arthur  Brown, 
and  H.  P.  Henderson  for  plaintiffs  in  error. 

Messrs.  C.  8.  Varlan  and  T.  8.  Rich- 
ards submitted  the  case  for  defendant  in  er- 
ror. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  was  plainly  an  attempt  on  the  part 
of  the  plaintiffs  in  error — two  of  whom  were) 
leesees  of  the  defendant  in  error — under  the 
forms  of  law  to  appropriate  to  themselves) 
property  which  for  years  had  been  in  the  un- 
challenged possession  of  the  defendant  in  er- 
ror, and  upon  which  it  had  expended  many 
hundreds  of  dollars.  That  such  attempt  was 
unsuccessful  in  the  courts  is  no  more  than 
was  to  be  expected. 

The  supreme  court  of  the  state  placed  its 
decisions  upon  two  grounds:  First,  that, 
although  the  Evening  Star  claim  included 
the  original  discovery  shaft  of  the  Wheeler 
claim,  it  did  not  thereby  destroy  that  claim 
in  view  of  the  fact  that  long  prior  to  the  lo- 
cation of  the  Evening  Star  the  owners  of  the) 
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Wheeler  had  located  a  sew  shaft  and  devel- 
oped the  mine  in  that  shaft.  GhoiUim  v. 
Donnellan,  116  U.  S.  45,  29  L.  ed.  348,  5  Sup. 
Ct.  Rep.  1110,  was  held  not  applicable.  The 
other  ground  was  estoppel  by  virtue  of  the 
lease  under  which  two  of  the  plaintiffs  in  er- 
ror acquired  possession.  While  the  former 
ground  is  the  one  principally  discussed  in 
the  opinion,  the  latter  was  adverted  to  in  a 
few  words  at  its  close.  The  latter  is  suffi- 
cient to  dispose  of  the  case  in  this  court. 
Bustis  v.  Bolles,  160  U.  8.  361,  37  L.  ed.  1111, 
14  Sup.  Ct.  Rep.  131.  See  also  De  Lamar's 
Nevada  Gold  Min.  Co.  r.  Nesbitt,  177  U.  8. 
623,  44  L.  ed.  872,  20  Sup.  Ct.  Rep.  716,  and 
cases  cited  in  the  opinion.  The  writ  of  er- 
ror is  dismissed. 
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WILLIAM  HENRY  BALDWIN,  JR,  and 
Summerfield  Baldwin,  Plffa.  in  Err., 
v. 

STATE  OF  MARYLAND,  to  the  Use  of  D. 
FRANK  HULL,  Collector  of  State  and 
County  Taxes  for  Washington  County, 
Maryland. 

Judgment — at  to  tomes  of  different  years. 

1.  A  judgment  establishing  the  liability  of  the 
estate  of  a  ward  for  taxes,  In  a  salt  by  the 
guardian  to  restrain  their  collection.  Is  re* 
judicata  as  to  that  question.  In  a  subsequent 
action  by  the  state  against  the  sureties  on 
the  guardian's  bond  to  collect  the  unpaid 
taxes. 

S.  A  lodgment  establishing  a  liability  to  pay 
taxes  for  certain  years  Is  ret  judicata  as  to 
the  liability  for  the  taxes  of  a  succeeding 
year,  when  the  facts  affecting  the  liability 
are  Identical  In  the  two  cases. 

[No.  113.] 

Argued  November  16, 1900.  Decided  Decem- 
ber S,  1900. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  decision 
sustaining  a  judgment  against  sureties  of  a 
guardian  for  unpaid  taxes  on  the  ward's  es- 
tate. Affirmed. 

See  same  case  below,  80  Md.  687,  43  AU. 
867. 

Statement  by  Mr.  Justice  Brewer  i 
The  facta  are  these :  Prior  to  1880  certain 
residents  of  Maryland  died,  leaving  property 
to  Columbus  C.  Baldwin,  a  minor.  After  the 
settlement  of  the  estates  of  the  decedents  a 
guardian  of  the  estate  of  said  minor  was  ap- 
pointed by  the  orphans'  court  of  Washington 
county,  Maryland.  In  consequence  of  the 
death  of  the  guardian,  succeeding  guardians 
were  appointed,  and  in  August,  1891,  Wil- 
liam Woodward  Baldwin  was  duly  appointed 
a  guardian  of  the  estate  of  such  minor,  and 
gave  bond  to  perform  his  duty  according  to 
law.  The  present  plaintiffs  in  error  were 
sureties  on  that  bond.  During  the  years  of 
the  guardianship  the  register  of  wills  of 
Washington  county  made  annual  returns  to 
the  county  commissioners  of  the  property  of 


estates  unsettled,  and  among  those  that  of 
the  estate  of  this  minor,  and  taxes  were  lev-  h 
led  thereon  in  accordance  with  law,  and  were  %\ 
•duly  paid  up  to  the  year  1893.  The  taxes  for  • 
1893  and  1894  being  unpaid,  the  guardian 
filed  a  bill  in  the  circuit  court  for  Washing- 
ton county  to  restrain  their  collection.  The 
basis  of  his  contention  was  that  both  he  and 
the  ward  were  nonresidents  of  Maryland, 
and  that  the  estate  of  the  ward  had  been  tak- 
en by  him  outside  of  the  state.  The  circuit 
court  decided  against  him,  and  denied  the  in- 
junction. This  judgment  was  affirmed  by 
the  court  of  appeals  of  the  state.  86  Md. 
146,  36  Att.  764.  An  attempt  was  made  to 
review  that  judgment  in  this  court,  but  the 
writ  of  error  was  dismissed  (168  U.  S.  706, 
42  L.  ed.  1213,  18  Sup.  Ot  Rep.  939)  on  the 

Sound  that  no  Federal  question  had  been 
stincUy  preserved,  or,  if  preserved,  that 
there  was  a  non-Federal  question  which  was 
decisive  of  the  case.  Thereafter,  the  taxes 
being  still  unpaid,  and  the  estate  still  un- 
settled, and  the  same  statement  presented  by 
the  register  of  wills  to  the  county  commis- 
sioners in  respect  to  the  taxes  of  1895,  this 
action  was  commenced  to  recover  from  the 
bondsmen  the  amount  of  the  taxes  for  the 
years  1893,  1894,  and  1895.  Judgment  was 
rendered  against  them  in  the  trial  court,  and 
affirmed  by  the  court  of  appeals  of  the  state 
(89  Md.  587,  48  AU.  867),  to  reverse  which 
judgment  this  writ  of  error  has  been  sued 
out. 

Mr.  Charles  A.  Boston  for  plaintiffs  in 
error. 

Jfr.  Henry  Kyd  Douglas  for  defendant 
in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  controversy  in  the  case  reported  in  86 
Md.  145,  36  AU.  764,  was  one  between  the  es- 
tate of  the  ward  and  the  state  of  Maryland. 
In  that  case  the  right  of  the  state  to  compel 
a  payment  by  the  estate  of  the  ward  of  taxes 
levied  thereon  for  the  years  1893  and  1894 
was  settled.  The  personality  of  the  litigants, 
the  form  of  the  action,  do  not  disturb  the 
substantial  fact  that  the  controversy  was  be- 
tween the  estate  of  the  ward  and  the  state 
of  Maryland,  and  that  that  controversy  was  a 
determined  in  favor  of  the  state.  This  court  § 
declining  to  disturb  the  final 'Judgment  of* 
the  court  of  appeals  of  the  state  of  Mary- 
land, that  controversy  is  setUed  and  beyond 
further  litigaUon.  The  matter  has  become 
res  judicata  between  the  estate  and  the  state. 
There  is  no  pretense  that  the  taxes  of  189S 
stand  in  any  other  condition  as  to  matter  of 
fact  than  the  taxes  of  1893  and  1894,  which 
were  in  terms  included  within  the  litigation 
settled  by  the  decision  referred  to.  The  rul- 
ing, therefore,  as  to  the  taxes  for  1895,  comes 
within  the  force  of  that  decision,  and  is  de- 
termined by  the  conclusion  in  respect  to  the 
taxes  of  1893  and  1894.  Johnson  Steel  Street- 
Bail  Co.  v.  Wharton,  152  U.  S.  252,  38  L  ed. 
429,  14  Sup.  Ct  Rep.  608 ;  Last  Chance  Min. 
Co.  v.  Tyler  Min.  Co.  167  U.  S.  683,  39  L. 
ed.  859,  15  Sup.  Ct  Rep.  733;  New  Orleans 
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▼.  Citizens'  Bank,  1S7  U.  8.  S71, 42  L.  ed.  202, 
17  Sup.  Ct.  Rep.  906. 

The  controversy,  therefore,  between  the 
•tate  of  Maryland  and  the  estate  of  the  ward 
having  been  finally  settled  in  favor  of  the 
■tate,  and  the  only  Federal  question  pre- 
sented in  this  case  being  that  already  de- 
termined as  to  the  right  of  the  state  to  en- 
force a  tax  upon  the  property  of  the  ward, 
it  is  unnecessary  to  consider  the  purely  local 
question  as  to  whether  a  judgment  binding 
the  estate  binds  also  the  sureties  on  the  guar- 
dian's bond.  Murdoch  v.  Memphis,  20  Wall. 
890,  22  L.  ed.  429;  Myrick  v.  Thompson,  99 
U.  S.  201,  297,  25  L.  ed.  326,  327;  Bvope  v. 
Leffingtcell,  105  U.  S.  3,  26  L.  ed.  939. 

The  judgment  of  the  Court  of  Appeals  of 
Maryland  is  affirmed. 

Mr.  Justice  White  and  Mr.  Justice  Peck- 
dissent 


(17$  U.  S.  262) 

MUTUAL  LIFE  INSURANCE  COMPANY 
OP  NEW  YORK,  Petitioner, 
v. 

TINE  COHEN. 

Life  insurance — notice  as  condition  of  for- 
feiture— Hew  York  statute  affecting  busi- 
ness in  other  states. 

L  The  presumption  Is  that  the  law  of  the 
place  at  which  a  contract  Is  made  shall  gov- 
ern the  rights  of  the  parties,  In  the  absence 
of  anything  to  show  the  contrary. 

J.  insurance  business  transacted  In  other 
states,  by  New  York  Insurance  companies, 
without  any  provision  that  the  New  York 
laws  shall  govern,  Is  not  subject  to  the  provi- 
sion of  N.  T.  Laws  1877,  chap.  821,  f  1,  for 
notice  as  a  condition  of  the  forfeiture  of  a 
policy  for  nonpayment  of  premium  by  any 
life  Insurance  company  "doing  business  In 
the  state." 

8.  The  provision  In  an  application  for  life  In- 
surance, made  In  another  state  to  a  New  York 
company,  that  It  Is  subject  to  the  charter  of 
the  company  and  the  laws  of  New  York,  Is 
not  sufficient  to  make  the  policy  Issued  there- 
on, and  which  was  delivered  In  such  other 
state,  subject  to  the  requirement  of  N.  Y. 
Laws  1877,  chap.  821,  I  1,  for  notice  as  a 
condition  of  forfeiture  for  nonpayment  of 
premium. 

[No.  157.] 

Argued  March  14,  15,  1900.    Decided  De- 
cember S,  1900. 

ON  WRIT  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decision  affirming 
%  judgment  for  life  insurance.  Reversed. 

See  same  case  below,  38  C.  C.  A.  696,  97 
Fed.  Rep.  985. 

Statement  by  Mr.  Justice  Brewer  i 
On  June  10,  1885,  the  petitioner  delivered 
to  Alexander  Cohen,  in  the  state  of  Mon- 
tana, a  life  insurance  poKcy  for  $3,000,  con- 
ditioned upon  the  annual  payment  of  a  pre- 
mium of  $89.61.  Upon  it  toe  insured  paid 


premiums  up  to  and  including  June  10, 1892. 
No  subsequent  premiums  were  paid.  On 
September  21,  1897,  he  died.  His  wife,  Tine 
Cohen,  was  the  beneficiary  named  in  the  poli- 
cy. 

The  application  commenced  in  these 
words:  'Application  for  insurance  in  the 
Mutual  Life  Insurance  Company  of  New 
York,  140  to  146  Broadway,  corner  of  Liberty 
street,  New  York  city,  subject  to  the  char- 
ter of  such  company  and  the  laws  of  said 
state."  It  further  contained  this  provision: 
"That  if  the  insurance  applied  for  be  grant- 
ed by  the  company,  the  policy,  if  accepted, 
will  be  accepted  subject  to  all  the  conditions 
and  stipulations  contained  in  the  policy. 
Among  those  conditions  and  stipulation* 
was  this :  "Notice  that  each  and  every  such 
payment  is  due  at  the  date  named  in  the 
policy  is  given  and  accepted  by  the  delivery 
and  acceptance  of  this  policy,  and  any  far- 
ther notice,  required  by  any  statute,  is  there- 
by expressly  waived." 

On  November  9,  1898,  this  action  was 
commenced  in  the  circuit  court  of  the  United 
States  for  the  district  of  Washington. 

The  single  defense  was  the  nonpayment  of 
premiums  after  June  11,  1892.  There  was 
no  suggestion  of  rescission,  abandonment, 
knowledge  by  the  beneficiary  of  the  nonpay- 
ment of  the  premium,  or  any  refusal  or  fail- 
ure on  her  part  in  respect  to  the  policy.  A 
demurrer  to  the  answer  was  sustained,  judg- 
ment rendered  for  the  amount  of  the  policy, 
less  the  unpaid  premiums,  which  judgment 
was  affirmed  by  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit  (38  O. 
C.  A.  696,  97  Fed.  Rep.  985),  and  thereupon 
the  case  was  brought  here  on  certiorari. 

Messrs.  Jullen  T.  Davies,  John  B.  Al- 
len, Edward  Lyman  Short,  Frederic  D.  lie- 
Kenney,  and  Robert  0.  Strudwiok  for  peti- 
tioner. 

Messrs.  S.  Warbnrton  and  Harold 
Preston  for  respondent. 

*  Mr.  Justice  Brewer  delivered  the  opinion  • 
of  the  court: 

Mutual  L.  Ins.  Co.  y.  Phinney,  178  U.  8. 
327,  44L.edu  1088, 20  Sup.  Ct  Rep.  906,  was 
an  action  against  the  same  insurance  company, 
in  the  same  district,  on  a  policy  like  the  on* 
in  controversy  here,  save  that  in  that  the  in- 
sured was  himself  the  beneficiary.  It  re- 
sulted in  a  judgment  in  the  circuit  court 
against  the  company.  Thereupon  the  com- 
pany sought  to  transfer  it  by  writ  of  error 
to  the  court  of  appeals  of  that  circuit,  but 
that  court  dismissed  the  writ  of  error. 
Thereafter,  on  April  19,  1897,  a  certiorari 
was  issued  by  this  court.  166  U.  S.  721,  17 
Sup.  Ct  Rep.  1004.  On  examination  we 
held  that  the  court  of  appeals  erred  in  dis- 
missing the  writ  of  error,  that  it  had  juris- 
diction, and  that  it  ought  to  have  reversed 
the  judgment  of  the  circuit  court  The  de- 
cision was  based  on  the  ground  of  error  in 
the  ruling  of  the  circuit  court  in  respect  to 
rescission  and  abandonment  In  the  opin- 
ion we  referred  to  the  fact  that  there  was  a 
primary  question  of  the  applicability  of  a 
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statute  of  the  state  of  New  York,  but  deemed 
it  unnecessary  to  decide  it.  That  decision 
was  followed  by  the  cases  of  the  same  com- 
pany against  Bears  (178  U.  S.  345,  44  L.  ed. 
1090,  20  Sup.  Ct.  Rep.  1032)  against  Hill 
(178  U.  8.  347,  44  L  ed.  1097,  20  Sup.  Ct. 
Rep.  1032)  against  Allen  (178  U.  S.  351,  44 
L.  ed.  1098,  20  Sup.  Ct  Rep.  1032),— all  of 
which  cases  were  disposed  of  in  like  manner. 

The  primary  question  noticed,  but  not  de- 
cided, in  those  cases  is  distinctly  and  solely 
presented  in  this. 

The  insurance  policy  contained  a  stipula- 
tion that  it  should  not  be  binding  until  the 
first  premium  had  been  paid  and  the  policy 
delivered.  The  premium  was  paid  and  the 
policy  delivered  in  the  state  of  Montana. 
Under  those  circumstances,  under  the  gener- 
al rule,  the  contract  was  a  Montana  con- 
tract, and  governed  by  the  laws  of  that 
state.  Equitable  Life  Assur.  800.  v.  Clem- 
ents, 140  U.  S.  226,  232,  sub  not*.  Equitable 
Life  Assur.  800.  v.  Pettus,  35  L.  ed.  497,  600, 
11  Sup.  Ct.  Rep.  822.  In  that  state,  there 
being  no  statutory  provisions  to  the  con- 
trary, the  failure  to  pay  the  annual  premi- 
um worked,  in  accord  with  the  terms  of  the 
policy,  a  forfeiture  of  all  claims  against  the 
company. 

New  York,  on  the  other  hand,  the  state  by 
which  the  insurance  company  was  chartered 

Sand  in  which  it  had  its  principal  office,  by  } 
„  1  of  chapter  321  of  1877  had  enacted — 
•  '"See.  1.  No  life  insurance  company  doing 
business  in  the  state  of  New  York  shall  have 
power  to  declare  forfeited  or  lapsed  any  pol- 
icy hereafter  issued  or  renewed  by  reason  of 
nonpayment  of  any  annual  premium  or  in- 
terest, or  any  portion  thereof,  except  as  here- 
inafter provided." 

The  provision  referred  to,  and  which  is 
stated  at  length  in  the  succeeding  part  of 
the  section,  is  one  for  notice  of  a  special 
kind  and  to  be  given  in  a  particular  way. 
The  section  is  quoted  in  full  in  178  U.  8. 
330,  44  L.  ed.  1089,  20  Sup.  Ct  Rep.  906. 

This  notice  wag  not  given.  Hence,  if  the 
law  of  New  York  controls,  the  policy  was 
still  in  force  and  the  plaintiff  was  entitled 
to  recover. 

The  question  therefore  is  whether  the  law 
of  New  York  controls. 

The  presumption  is  in  favor  of  the  law  of 
the  place  of  contract  He  who  asserts  the 
contrary  has  the  burden  of  proof.  The  New 
York  statute  does  not  purport  to  change  any 
insurance  company  charter.  On  the  con- 
trary, its  obvious  purpose  is  only  to  reach 
business  transacted  within  the  state.  Pro- 
ceeding on  the  accepted  principle  that  a 
state  may  determine  the  conditions,  the 
meaning,  and  limitations  of  contracts  exe- 
cuted within  its  borders,  the  language  of  the 
statute  reaches  contracts  made  within  the 
state.  Undoubtedly  a  foreign  insurance 
company  making  a  contract  within  the  state 
of  New  York  would  find  that  contract  bur- 
dened by  its  provisions,  and  equally  clear  is 
it  that  such  company  making  a  contract  in 
another  state  would  oe  free  from  its  limita- 
tions. There  is  no  indication  of  an  intent 
on  the  part  of  the  legislature  of  New  York 


to  affect,  even  if  It  were  possible,  the  general 

powers  of  a  foreign  company  coming  within 
the  state  and  transacting  business.  But  on 
the  face  of  the  statute  there  is  no  express 
demarcation  between  foreign  and  local  com* 
panies.  There  is  no  attempt  to  say  that  a 
foreign  company  doing  business  within  the 
state  shall,  as  to  such  business,  be  subject  to 
the  prescribed  limitations,  and  that  a  home 
company  doing  business  within  the  state  and 
elsewhere  shall  as  to  all  its  business  be  so 
limited.  If  we  cannot  from  the  language 
impute  to  the  legislature  an  intent  to  regu-« 
late  the  business  of  a  foreign  company  out-® 
side  of  the  state,  how  can  we 'find  in  such* 
language  an  intent  to  prescribe  limitations 
upon  the  contracts  of  a  home  company  out- 
side the  state  I  In  the  absence  of  an  ex- 
pressed intent  it  ought  not  to  be  presumed 
that  New  York  intended  by  this  legislation 
to  affect  the  right  of  other  states  to  control 
insurance  contracts  made  within  their  lim- 
its. Can  it  be  that  the  state  of  New  York, 
aware  of  the  fact  that  other  states  and  other 
countries  might  by  their  legislation  proper- 
ly prescribe  terms  and  conditions  of  insur- 
ance contracts,  meant  by  this  legislation  to 
restrict  its  local  companies  from  going  into 
those  states  and  countries  and  transacting 
business  in  compliance  with  their  statutes  3 
in  any  respect  they  were  found  to  conflict 
with  the  regulations  prescribed  for  business 
transacted  at  homeT 

Again,  it  is  worthy  of  notice  that  the 
state  of  New  York  has  changed  its  legisla- 
tion repeatedly  in  the  last  quarter  of  a  cen- 
tury in  respect  to  this  very  matter  of  notice. 
See  Laws  1876,  chap.  341,  S  1 ;  the  statute 
now  under  consideration,  Laws  1877;  Laws 
1892,  chap.  690,  §  92 ;  Laws  1897,  chap.  218, 
i  92.  The  varying  provisions  of  these  stat- 
utes, directed  in  terms,  not  to  local  compa- 
nies, but  to  companies  doing  business  in  the 
state  of  New  York,  strengthen  the  conclu- 
sion that  the  state  was  not  thus  changing 
the  several  charters  of  its  companies,  but 
prescribing  only  that  which  in  its  judgment 
from  time  to  time  was  the  proper  rule  for 
business  transacted  within  the  state. 

Again,  the  terms  of  the  act  itself  tend  in 
the  same  direction.  It  provides  for  a  thir- 
ty-day notice.  While  such  a  notice  might 
be  reasonable  as  to  all  policies  within  the 
state,  yet  when  it  is  remembered  that  some 
at  least  of  the  New  York  insurance  compa- 
nies are  doing  business  in  all  quarters  of  the 
globe,  it  is  obvious  that  a  thirty-day  notice 
in  many  cases  would  be  of  little  value. 

Further,  by  {  2  the  statute  provides  that 
an  affidavit  by  one  authorized:  to  mail  the 
notice  shall  be  "presumptive  evidence''  of 
the  giving  of  the  notice.  Can  it  be  sup- 
posed that  the  legislature  of  New  York  was 
contemplating  a  rule  of  evidence  to  be  en- 
forced in  every  state  and  nation  of  the 
world !  t. 

These  considerations  lead  to  the  conclu-§ 
sion  that  the  statute  of*New  York,  directed* 
as  it  is  to  companies  doing  business  within 
the  state,  was  intended  to  be,  and  is,  in  fact, 
applicable  only  to  business  transacted  with- 
in that  state. 
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It  is  not  doubted  that  a  contract  by  an  in- 
surance company  of  New  York  executed 
elsewhere  may  by  its  terms  incorporate  the 
law  of  New  York,  and  make  its  provisions 
controlling  upon  both  the  insured  and  the 
insurer.  And  it  is  urged  that,  although 
there  is  nothing  in  the  policy  to  indicate 
this,  the  language  of  the  application  has 
|°  that  effect,  ft  recites  that  it  is  "subject  to 
the  charter  of  such  company  and  the  laws  of 
«aid  state;"  and  the  contract  refers  to  the 
.  application,  and  declares  that  it  is  issued 
i  "in  consideration  of  the  application  for  this 
'policy  and  of  the  truth  of  the  several  state- 
ments made  therein."  While  the  contract  is 
based  upon  the  application,  yet  the  latter  is 
only  a  preliminary  instrument,  a  proposal 
on  the  part  of  the  insured,  and  a  stipulation 
that  it  shall  be  controlled  by  the  charter  and 
the  laws  of  the  state  is  not  tantamount  to  a 
stipulation  that  the  policy  issued  thereon 
shall  also  in  like  manner  be  controlled.  That 
such  language  was  incorporated  into  the  ap- 
plication is  not  strange.  Its  meaning  is 
-clear,  and  is  that  no  local  statute  as  to  the 
«ffect  of  statements  or  representations  or 
any  other  matter  in  the  application  should 
in  these  respects  override  the  provisions  of 
the  charter  and  the  laws  of  New  York  In 
other  words,  if  by  the  charter  or  the  laws  of 
New  York  any  statement  in  an  application 
is  to  be  taken  as  a  warranty,  no  local  stat- 
ute declaring  that  all  statements  in  an  ap- 
plication are  to  be  taken  as  simply  repre- 
sentations shall  override  the  terms  of  the 
•charter  and  the  New  York  law.  But  that  is 
very  different  from  a  provision  that  the  con- 
tract issued  upon  such  application  should  al- 
so be  in  all  its  respects  controlled  by  the 
laws  of  New  York. 

Further,  it  may  be  noticed  that  even  if  the 
language  justifies  a  broader  construction 
it  may  well  mean  that  only  such  laws  of  the 
state  of  New  York  as  are  intended  to  and 
■do  change  the  charters  of  the  companies,  or 
are  intended  to  have  extraterritorial  appli- 
cation, should  be  considerd  a  part  of  the  pol- 
icy. 

og  The  stipulation  in  this  policy  is  different 
2  from  that  presented  to  the  court  of  appeals 
•  of  New  York  in  Baxter  v.  Brooklyn'L.  Int. 
Co.  119  N.  Y.  460,  454,  7  L.  R.  A.  293',  23  N. 
E.  1048,  which  was  that  it  was  "a  contract 
made  and  to  be  executed  in  the  state  of  New 
York,  and  construed  only  according  to  the 
laws  of  that  state."  There  was  a  direct  pro- 
vision in  respect  to  the  contract  itself,  and 
-thus  incorporated  those  laws  into  its  terms. 

While  authorities  on  this  particular  ques- 
tion are  not  numerous,  we  may  properly  re- 
fer to  an  opinion  of  the  supreme  court  of 
Washington,  the  state  in  which  this  action 
was  brought  {Oricsemer  v.  Mutual  L.  Ins. 
■Co.  10  Wash.  202,  38  Pac  1031,  1034)  in 
which,  referring  to  this  special  question,  and 
the  contention  that  this  very  statute  of  the 
state  of  New  York  became  a  part  of  the  con- 
tract of  the  company  in  the  state  of  Wash- 
ington, the  court  said,  on  pages  200,  207 : 

It  is  claimed  on  the  part  of  the  plaintiff 
that  upon  its  enactment  it  became  attached 
to  the  defendant,  it  being  a  corporation  or- 


ganised under  the  laws  of  New  York,  and 
effected  a  change  in  its  charter;  so  that 
every  policy  thereafter  issued  by  it,  whether 
in  the  state  of  New  York  or  elsewhere,  be- 
came subject  to  its  provisions.  On  the  oth- 
er hand,  it  is  claimed  by  the  defendant  that 
it  only  affected  policies  issued  to,  or  held  by, 
residents  of  the  state  of  New  York;  that  the 
evident  object  of  its  enactment  was  to  pro- 
tect such  residents;  that  to  give  it  a  broader 
effect  would  be  to  convict  the  legislature  of 
having  discriminated  against  life  insurance 
companies  organized  under  the  laws  of  the 
state. 

"We  are  unable  to  construe  the  law  in  ac- 
cordance with  the  contention  of  either  party. 
The  construction  contended  for  by  the  de- 
fendant is  too  narrow.  The  language  used 
is,  that  'no  life  insurance  company  doing 
business  in  the  state  of  New  York  shall  have 
power  to  declare  forfeited  or  lapsed  any  pol- 
icy. .  .  .  '  This  language,  construed  in  its 
ordinary  sense,  seems  to  preclude  such  a  nar- 
row construction.  Beside,  if  it  were  war- 
ranted by  the  language,  it  would  not  be  rea- 
sonable to  suppose  that  the  legislature  in- 
tended to  so  limit  the  effect  of  the  statute.  If 
it  had  so  intended,  it  would  have  made  use 
of  language  which  in  some  manner  confined 
the  rights  to  be  affected  by  the  statute  to 
residents  of  the  state,  instead  of  to  compa-  at 
nies  doing  business  therein.  While  the  con-  § 
structi  on  contended  for  by  the  •  plaintiff  • 
seems  to  be  equally  untenable,  for  the  rea- 
son that  it  would  convict  the  legislature  of 
having  sought  to  accomplish  something  not 
in  its  power.  So  construed  the  act  would 
apply  to  all  policies  of  any  company  which 
should  do  business  in  the  state  of  New  York, 
wherever  issued,  regardless  of  the  question 
as  to  whether  or  not  it  was  organized  under 
its  laws.  That  the  legislature  of  New  York 
could  not  control  companies  not  organized 
under  its  laws  as  to  their  business  transact- 
ed in  other  states  is  too  clear  for  argument. 
Hence  the  construction  contended  for  by  re- 
spondent would  oonrict  the  legislature  of 
having  attempted  that  which  it  could  not  do, 
or  of  having  deliberately  discriminated 
against  its  own  companies. 

"In  our  opinion  the  reasonable  and  ordin- 
ary construction  of  the  language  used  in 
the  statute  is  such  as  to  make  it  applicable 
to  business  done  in  the  state  of  New  York; 
and  that  the  question  as  to  whether  or  not 
the  companies  doing  such  business  were  or- 
ganized under  its  laws,  or  those  of  some 
other  state,  has  no  influence  upon  the  ques- 
tion as  to  whether  or  not  the  statute  is  ap- 
plicable. This  construction  is  justified  by 
the  language  used,  and  will  give  force  to 
every  word,  while  the  other  will  not  do  so. 
And  since  the  well-settled  role  as  to  construc- 
tion of  statutes  requires  every  word  to  be 
given  force  if  possible,  it  follows  that  the 
limitations  of  the  act  are  impressed  upon  all 
policies  issued  in  the  state  of  New  York  by 
either  domestic  or  foreign  companies,  and 
that  it  has  no  application  to  policies  not  is- 
sued therein,  even  although  the  companies  is- 
suing them  were  organized  under  its  laws." 
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The  New  York  eases  cited  by  counsel 
throw  no  light  on  the  question.   Boater  v. 

Brooklyn  L.  Ins.  Co.  110  N.  Y.  450,  7  L.B. 
A.  203,  23  N.  E.  1048,  contained  in  the  eon- 
tract,  as  heretofore  stated,  an  express  stip- 
ulation of  the  controlling  law.  In  Carter  v. 
Brooklyn  L.  Int.  Co.  110  N.  Y.  16,  17  N.  E. 
100,  the  question  was  as  to  the  significance 
of  the  word  "renewed"  in  the  section  re- 
ferred to,  and  it  does  not  appear  where  the 
policy  was  issued.  In  Phelan  v.  Northwest- 
ern Ifut.  L.  Ins.  Co.  113  N.  Y.  147,  20  N.  E. 
827.  the  statute  was  held  applicable  to  a  for- 
eign insurance  company  doing  business  in 
e  the  state  of  New  York,  the  notice  given  was 
h  held  insufficient,  and  no  question  was  con- 
•  sidered  as  to  the  scope  of  the  statute 'other- 
wise. De  Frece  v.  National  L.  Ins.  Co.  130 
N.  Y.  144,  32  N.  E.  656,  was  likewise  an  ac- 
tion against  a  foreign  insurance  company, 
and  involved  no  question  like  that  before  us. 
Roe  v.  National  L.  Ins.  Co.  0  C.  C.  A.  215, 
20  U.  S.  App.  410,  60  Fed.  Rep.  690,  was  al- 
so an  action  against  a  foreign  insurance  com- 
pany, and  the  question  was  simply  as  to  the 
sufficiency  of  the  notice. 

We  conclude,  therefore,  that  the  statute  of 
the  state  of  New  York  does  not,  under  the 
circumstances  presented,  control,  and  that 
the  rights  of  the  parties  are  measured  alone 
by  the  terms  of  the  contract.   The  insured 


having  failed  to  pay  the  premium  for  years 
before  his  death,  the  policy  was  forfeited. 
The  judgment  of  the  Circuit  Court  of  Ap- 


peals tcill  be  reversed,  and  the  case  remand' 
ed  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Washington,  with  in- 
structions to  set  aside  the  judgment  and 
Overrule  the  demurrer. 

Mr.  Justice  MoKenna  dissents. 
Mr.  Justice  Peekham  takes  no  part  in 
the  decision  of  this  case. 


(179  TJ.  S.  206) 

EDWARD  C.  BAGGS,  Receiver,  Plff.  in  Hrr, 

v. 

ALBERT  G.  MARTIN  and  Others. 

Removal  of  causes — estoppel  to  deny  juris- 
diction. 

ffte  removal  Into  a  Federal  court,  by  a  receiver 
appointed  by  It,  of  an  action  pending  against 
him  In  a  state  court,  constitute*  a  waiver  of 
any  right  be  may  have  had  to  have  the  mat- 
ter decided  by  the  state  tribunal,  but  not  an 
attempt  to  confer  jurisdiction  by  consent, 
since  tbe  Federal  court  has  Jurisdiction, 
either  exclusive  or  concurrent,  of  an  action 
against  a  receiver  It  has  appointed ;  and 
therefore  such  removal  estops  him  from 
thereafter  contesting  the  right  of  the  Fed- 
eral court  to  determine  the  case. 

[No.  205.] 

Mubmitted  October  29,  1900.    Decided  De- 
cember S,  1900. 
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N  CERTIFICATE  from  the  United  States 
Circuit    Court    of    Appeals    for  the 


Eighth  Circuit  Inquiring  aa  to  the  jurisdic- 
tion of  a  Federal  court  on  removal  of  aa 
action  by  a  receiver.  Jurisdiction  sus- 
tained. 

Statement  by  Mr.  Justice  Ihiraii 
This  was  a  cause  brought  to  this  court  on 
a  certificate  from  the  judges  of  the  circuit 
court  of  appeals  of  the  eighth  circuit.  A 
statement  of  the  facta  and  the  questions  put 
will  be  found  in  the  opinion  of  the  court.  i» 

o 

•Jfr.  A.  M.  Stevenson  submitted  the  ease  • 
for  plaintiff  in  error. 

Messrs.  E.  H.  Wilton,  B.  Keeler,  and 
B.  N.  Sales  for  defendants  in  error. 

Mr.  Justice  Shlras  delivered  the  opinion 
of  the  court: 

Edward  C.  Baggs  was,  on  July  1,  1898, 
duly  appointed  receiver  of  the  Denver  City 
Railroad  Company,  a  corporation  of  the 
state  of  Colorado,  by  the  circuit  court  of  the 
United  States  for  the  district  of  Colorado, 
in  an  action  brought  in  said  court  by  the 
Central  Trust  Company,  a  corporation  of 
the  state  of  New  York.  While  Baggs,  aa 
such  receiver,  was  managing  and  operating 
said  road  one  Mary  E.  Martin,  while  a  pas- 
senger on  the  railroad,  received  injuries  on 
account  of  which  she  died  on  August  7, 
1808.  Albert  G.  Martin,  Harry  D.  Martin, 
and  Herman  H.  Martin  brought  an  action 
in  the  district  court  for  the  county  of  Ara- 
pahoe, state  of  Colorado,  against  Edward  C. 
Baggs,  as  receiver  of  the  Denver  City  Rail- 
road Company,  alleging  that  their  mother, 
Mary  E.  Martin,  had  received  fatal  injuries 
by  the  fault  and  negligence  of  certain  per- 
sons in  the  employ  of  said  receiver  engaged 
in  operating  said  road,  and  claiming  dam- 
ages, in  accordance  with  the  laws  of  the 
state  of  Colorado,  against  Edward  C.  Baggs 
in  his  capacity  as  receiver.  Thereafter,  on 
September  19,  1898,  and  within  due  time, 
the  receiver  presented  his  petition  and  bond 
to  the  district  court  for  the  county  of  Ara- 
pahoe, praying  for  the  removal  of  said  cause 
from  said  court  to  the  eircuit  court  of  the 
United  States  for  the  District  of  Colorado, 
on  the  alleged  ground  that  the  said  action 
was  one  arising  under  the  laws  of  the  United 
States,  and  was  ancillary  to  said  action  and 
proceeding  in  said  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Colorado,  where- 
in said  Central  Trust  Company  of  New  York 
was  complainant  and  said  Denver  City  Rail- 
road Company  was  defendant.  This  appli- 
cation to  remove  was  granted,  and  there- 
after a  trial  of  said  cause  was  had  in  the 
circuit  court  of  the  United  States,  and  a 
verdict  and  judgment  were  recovered  against 
the  said  Edward  C.  Baggs,  aa  receiver  of  thac 
Denver  City  Railroad  Company,  in  the  sum§ 
•of  83,000.  Thereafter,  and  in  due  season,* 
the  record  in  said  cause  was  duly  removed, 
by  writ  of  error,  to  the  United  States  cir- 
cuit court  of  appeals  for  the  eighth  circuit, 
where  it  still  remains,  the  cause  being  as 
yet  undecided.  Whereupon  the  following 
questions  have  been  certified  to  us  by  the 
Judges  of  the  said  eircuit  court  of  appeals  t 
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"First  In  view  of  the  provisions  con- 
tained in  i  8  of  the  judiciary  act  approved 
March  3,  1887  (  25  Stat,  at  L.  436,  chap. 
866),  permitting  receivers  appointed  by  any 
court  of  the  United  States  to  be  sued  in  re- 
spect of  any  act  or  transaction  of  his  in  car- 
rying on  the  business  connected  with  such 
property  without  the  previous  leave  of  the 
court  in  which  such  receiver  is  appointed, 
was  it  competent  for  said  Edward  C.  Baggs, 
as  receiver  of  the  Denver  City  Railroad 
Company,  to  remove  said  cause  from  the  dis- 
trict court  of  Arapahoe  county,  wherein  he 
was  sued,  to  the  circuit  court  of  United 
States  for  the  district  of  Colorado? 

"Second.  Did  said  circuit  court  for  the 
district  of  Colorado,  by  virtue  of  the  afore- 
said removal,  acquire  lawful  jurisdiction 
of  said  cause,  and  power  to  render  the  afore- 
said judgment  therein!" 

It  may  be,  as  contended  on  behalf  of  the 
plaintiff  in  error,  that  the  mere  order  of  the 
circuit  court  of  the  United  States  appoint- 
ing a  receiver  for  a  corporation  created  by 
the  law  of  a  state,  at  the  suit  of  a  citizen 
of  another  state,  and  where  the  jurisdiction 
of  the  circuit  court  depended  on  the  diverse 
citizenship  of  the  parties,  did  not  create  a 
Federal  question  under  (  709  of  the  Revised 
Statutes,  and  that,  accordingly,  the  removal 
of  this  cause  from  the  state  to  the  Federal 
court,  for  the  sole  reason  that  the  defendant, 
seeking  the  removal,  had  been  so  appointed, 
was  not  well  founded.  Bausman  v.  Dixon, 
173  U.  S.  113,  43  L.  ed.  633,  19  Sup.  Ct  Rep. 
316. 

But,  without  entering  into  that  subject, 
or  the  question  of  the  scope  and  effect,  as  re- 
spects jurisdiction,  of  tike  act  of  March  3, 
1887,  permitting  receivers  appointed  by  any 
court  of  the  United  States  to  be  sued  with- 
out the  previous  leave  of  the  court  in  which 
a  he  had  been  appointed,  we  think  that,  in  the 
g  present  case,  the  receiver,  having  voluntar- 
•  lly  brought  the  cause  into  the  •circuit  court 
by  whose  appointment  he  held  his  office,  can- 
not, after  that  court  has  passed  upon  the 
matter  in  controversy,  be  heard  to  object  to 
the  power  of  that  court  to  render  judgment 
therein. 

We  do  not  mean  to  be  understood  to  say 
that  mere  consent,  or  even  voluntary  action 
by  the  parties,  can  confer  jurisdiction  upon 
a  court  which  would  not  have  possessed  it 
without  such  consent  or  action.  But  here 
the  circuit  court  had,  independently  of  the 
citizenship  of  the  parties  in  the  damage 
suit  jurisdiction  over  the  railroad  and  its 
property  in  the  hands  of  its  receiver.  It 
may  be  that  its  jurisdiction  was  not,  by  rea- 
son of  the  act  of  March  3,  1887,  exclusive  of 
that  of  other  courts  in  controversies  like 
the  present  one.  But  when  the  receiver, 
waiving  any  right  he  might  have  had  to 
have  the  cause  tried  in  a  state  court,  brought 
it  before  the  court  whose  officer  he  was,  he 
cannot  successfully  dispute  its  jurisdiction. 
The  claim  was  against  him  as  receiver,  and, 
if  successfully  asserted,  would  affect  the 
property  of  the  Denver  City  Railroad  Com' 
pany,  which  was  in  course  of  administration 
by  the  circuit  court  of  the  United  States  for 


the  benefit  of  its  creditors,  among  whom  were 
the  defendants  in  error.  As,  then,  the  cause 
of  action  arose  out  of  the  alleged  misconduct 
of  the  receiver,  or  of  his  agents,  for  whom 
he  was  responsible,  and  as  the  property  to 
be  affected  was  in  the  exclusive  control  of 
the  circuit  court,  that  court  plainly  had  ju- 
risdiction to  entertain  and  determine  the 
controversy,  whether  that  jurisdiction  was 
invoked  by  the  parties  seeking  redress,  or, 
as  in  this  case,  by  the  receiver.  Milwaukee 
A  M.  R.  Oo.  v.  Milwaukee  &  8t.  P.  R.  Oo.  t 
Wall.  609,  sub  nam.  Milwaukee  d  M.  R.  Oo. 
v.  Soutter,  17  L.  ed.  886. 

We  therefore  answer  the  second  question 
put  to  us  by  the  judges  of  the  Circuit  Court 
of  Appeals  in  the  affirmative;  and  it  is  there- 
fore unnecessary  to  answer  the  first  question, 
as  the  defendants  in  error  are  not  raising 
it. 

It  is  so  ordered. 


(170  U.  S.  316) 
Em  parte  DE  BARA,  Petitioner. 

Criminal  law — fraudulent  use  of  mails— 
cumulative  punishments. 

A  single  sentence  on  conviction  under  several 
Indictments  for  several  offenses  committed 
within  the  same  six  months,  on  a  prosecution 
under  D.  8.  Rev.  Stat.  |  5480,  for  fraudulent 
use  of  the  malls,  need  not  be  limited  to  the 
sentence  prescribed  for  one  offense  by  that 
section,  since  the  provisions  which  authorise 
the  Joinder  of  three  offenses  In  one  Indict- 
ment, and  the  Imposition  of  a  single  sentence 
therefor,  do  not  have  the  effect  of  making 
all  the  offenses  committed  within  six  months 
amount  to  a  single  continuing  offense, 

[No.  15,  Original.] 

Submitted  November  5,  1900.   Decided  De- 
cember 3,  1900. 

ON  PETITION  for  Writ  of  Habeas  Corpus 
to  release  a  person  from  the  House  of 
Correction  at  Detroit,  Michigan,  under  sen- 
tence for  several  offenses  in  the  use  of  the 
mails  for  fraudulent  purposes.  Rule  dis- 
charged. 

The  facte  are  stated  in  the  opinion. 
Mr.  D.  W.  Baker  for  petitioner. 
Solicitor  General  Richards  for  respond- 
ent. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Upon  filing  the  petition  in  this  case  a  rate 
to  show  cause  was  issued  to  John  L.  M. 
Donell,  superintendent  of  the  House  of  Cor- 
rection at  Detroit,  Michigan,  by  whom  it  it 
alleged  the  petitioner  is  Illegally  restrained 
of  his  liberty. 

The  petition  shows  that  the  petitioner  was 
convicted  in  the  United  States  district  court 
for  the  northern  district  of  Illinois,  upon  the 
charge  of  violating  $  6480  of  the  Revised 
Statutes  of  the  United  States,  which  pro- 
hibits the  use  of  the  mails  for  fraudulent 
purposes,  and  that  on  June  17,  1899,  he  was 
sentenced  as  follows  t 
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"Cum  the  parties  by  their  attorneys,  ud 
the  defendant  in  hi*  own  proper  person  in 
the  custody  of  the  marshal,  to  hare  the  sen- 
^  tones  and  the  judgment  of  the  oourt  pro- 
h  nouneed  upon  him,  he  haying  heretofore,  to 
9  wit,  on  the  6th  day  of  June,  1899,*one  of  the 
days  of  this  term  of  court,  been  found  guilty 
by  a  jury  in  due  form  as  charged  in  the  in- 
dictment filed  herein  against  him;  and  the 
defendant,  being  asked  by  the  court  if  he  has 
anything  to  say  why  the  sentence  and  judg- 
ment of  the  court  should  not  now  be  pro- 
nounced upon  him,  and  showing  no  good  and 
sufficient  reason  why  sentence  and  judgment 
should  not  be  pronounced,  it  is  therefore  con- 
sidered by  the  court,  and  as  the  sentence  and 
the  judgment  of  the  court  upon  the  verdict 
of  guilty  so  rendered  by  the  jury  as  afore- 
said, that  the  defendant  Edgar  De  Bara  be 
confined  and  imprisoned  in  the  House  of  Cor- 
rection at  Detroit,  Michigan,  for  and  during 
the  term  of  three  years." 

That  the  sentence  was  made  to  run  from 
June  20,  1899,  and  since  said  day  the  peti- 
tioner has  been  confined  in  the  House  of  Cor- 
rection at  Detroit,  Michigan.  That  although 
there  was  but  one  offense  committed  by  him, 
there  were  filed  against  him  numerous  in- 
dictments, all  of  which  charged  in  a  differ- 
ent way  the  game  offense,  and  all  were  for 
violating  f  5480. 

That  the  record  shows  that  the  petitioner 
was  convicted  of  the  offense  set  out  in  said 
section,  and  that  he  was  sentenced  to  a 
greater  punishment  than  prescribed  therein ; 
that  there  was  pronounced  against  him  but 
one  sentence,  "as  upon  his  having  been  found 
guilty  by  a  jury  in  due  form,  as  charged  in 
the  indictment  filed  against  him,  and  that 
the  said  several  other  indictments  were  mere 
surplusage,  and  a  restatement  of  the  matter 
contained  in  indictment  No.  3012,  and  that 
no  evidence  was  given  against  your  petition- 
er except  evidence  of  the  offense  stated  in  in- 
dictment No.  3012,"  and  that  the  "sentence 
was  null  and  void,  and  of  no  effect." 

That  petitioner  could  not  be  imprisoned 
for  a  longer  period  than  eighteen  months; 
and  that  under  the  commutation  for  good  be- 
havior he  would  be  entitled  to  a  deduction 
of  three  months  from  said  sentence;  and 
that  he  has  been  confined  for  a  full  period 
of  eighteen  months,  less  the  deduction  of 
which  he  is  entitled,  and  has  fully  satisfied 
any  sentence  which  could  be  imposed  on  him, 
and  he  is  therefore  unlawfully  restrained 
of  his  liberty. 
A  copy  of  the  record  is  attached  to  the  pe- 
m  tition. 

h    In  his  return  to  the  rule  the  superintend- 
•  est  of  the  Detroit'House  of  Correction  jus- 
tified the  detention  of  the  petitioner  by  the 
Judgment  and  sentence  of  the  district  court 
as  follow*: 

Saturday,  June  17,  A.  o.  1890. 

The  District  Court  of  the  United  States 
for  the  Northern  Division  of  the  Northern 
District  of  Illinois  met  at  9  o'clock  A.  it 
pursuant  to  adjournment. 

Present:  The  Hon.  Christian  a  Kohl  seat, 


judge  of  said  court,  presiding;  the  clerk  and 
marshal. 


Ited  State.  "I  8012)  | 
£  Bar*.  JP°'U1  1 


The  United  States 
Edgar 


6480  via. 
laws. 


Come  the  parties  by  their  attorneys,  and 
the  defendant  in  his  own  proper  person,  in 
custody  of  the  marshal,  to  have  the  sentence 
and  judgment  of  the  court  pronounced  upon 
him,  he  having  heretofore,  to  wit,  on  the  5th 
dav  of  June,  a.  d.  1899,  one  of  the  days  of 
this  term  of  this  court,  being  found  guilty 
by  a  jury  in  due  form  of  law  as  charged  in 
the  indictment  filed  herein  against  him,  and 
the  defendant  being  asked  by  the  court  if  he 
has  anything  to  say  why  the  sentence  and 
judgment  of  the  court  should  not  now  be  pro- 
nounced upon  him,  and  showing  no  good  and 
sufficient  reasons  why  sentence  and  judg- 
ment should  not  be  pronounced,  it  is  there- 
fore considered  by  the  court,  and  as  the 
sentence  and  judgment  of  the  court 
upon  the  verdict  of  guilty  so  rendered 
herein  by  the  jury  as  aforesaid,  that 
the  defendant,  Edgar  De  Bara,  be  con- 
fined and  imprisoned  in  the  House  of  Correc- 
tion at  Detroit,  Michigan,  in  the  state  of 
Michigan,  for  and  during  a  period  of  three 
years. 

The  record  contains  only  the  indictment  in 
cause  No.  3012,  and  the  return  to  the  rule 
shows  that  the  judgment  and  sentence  under 
which  the  petitioner  is  held  is  designated  by 
that  number. 

The  indictments  in  the  other  case  do  not 
appear  in  the  record,  nor  does  the  record 
contain  the  evidence,  but  the  following  does 
appear : 

The  United  States  1 

vs.  13012. 
Edgar  De  Bara,  Fannie  De  Bara.  J 

A 

Come  the  parties  by  their  attorneys,  and  3 
in  open  court  and'in  the  presence  of  the  de-  * 
fendants,  and  with  their  consent,  agree  that 
causes  numbered  8008,  3009,  3010,  3011, 
3012,  3013,  3014,  8015,  3016,  and  3017  shall 
be  consolidated  and  tried  with  this  causa, 
and  that  all  of  said  causes  be  tried  together 
by  the  same  jury. 

Thereupon  it  is  ordered  by  the  court  that 
said  causes  be  consolidated. 

It  further  appears  that  on  the  1st  of  June, 
1899,  under  the  same  title  and  number,  an 
order  was  entered  reciting  that  on  the  15th 
of  May,  1899,  pleas  of  not  guilty  to  the  sev- 
eral indictments  were  interposed,  and  that 
a  jury  (naming  them)  were  duly  impaneled 
and  sworn  "in  causes  numbered  3007,  3008, 
3010,  3011,  3013,  3014,  3015,  3016,  and  3017 
consolidated,  in  all  of  which  said  causes  the 
United  States  is  the  plaintiff  and  Edgar  Da 
Bara  and  Fannie  De  Bara  are  the  defend- 
ants, a  true  verdict  to  tender  according  to 
the  evidence."  • 

It  also  appears  from  the  record  that  in 
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etuu  No.  3012  the  jury  returned  into  the 
eourt  with  a  verdict,  and  upon  their  oaths 
did  Bay: 

"We,  the  jury,  find  the  defendant*  Edgar 
De  Bara  and  Fannie  De  Bara  guilty  as 
charged  in  the  indictments  3009,  3012,  3016, 
and  all  the  counts  therein;  we  also  find  the 
defendant*  Edgar  De  Bara  and  Fannie  De 
Bara  guilty  in  count*  two  and  three  a* 
eharged  in  indictments  Nos.  3007, 3008, 3010, 
3011,  3013,  3014,  3016,  3017. 

"Thereupon  the  defendants,  by  their  attor- 
ney*, more  the  court  for  a  new  trial  herein." 

On  the  17th  day  of  June,  1899,  the  follow- 
ing order  was  entered: 

The  United  State*  "1 

vs.  \  8012. 

Edgar  De  Bara,  Fannie  Da  Bara.  J 

Come*  the  United  States  by  S.  H.  Bethea, 
Esq.,  district  attorney,  and  declines  to  prose- 
cute the  first  count  in  each  indictment  in 
cases  numbered  3007,  3008,  3010,  3013,  3014, 
3016,  and  3017,  whereupon  it  is  ordered  by 
the  court  that  a  nolle  prosequi  be  and  the 
same  is  hereby  entered  herein,  as  to  said  first 
e  count  in  each  of  said  indictment*. 

N 

•  "  It  is  not  correct,  therefore,  as  contended  by 
counsel  for  petitioner,  that  the  judgment  and 
sentence  of  the  district  court  were  confined 
to  indictment  in  case  No.  3012.  The  proceed- 
ings were  entitled  as  of  that  case  because  of 
the  consolidation,  but  the  other  cases  did  not 
lose  thereby  their  identity  and  consequences. 
The  judgment  and  sentence  must  be  con- 
strued by  the  cases  which  were  tried  and  up- 
on which  the  jury  rendered  its  verdict.  The 

Setitioner  was  found  guilty  as  charged  in  the 
idictmcnt  in  3012  on  all  counts;  also  on  all 
counts  in  3009  and  3015,  and  on  all  counts  2 
and  3  of  the  indictments  in  Nos.  3007,  3008, 
3010,  3011,  3013,  3014,  3016  and  3017. 

Therefore  the  only  question  for  our  deter- 
mination is  whether  the  court  had  the  power 
under  |  5480  to  give  a  single  sentence  for  sev- 
eral offense*,  in  excess  of  that  which  is  pre- 
scribed for  one  offense.  The  section  provides 
a*  follow*: 

"If  any  person  having  devised,  or  intending 
to  devise,  any  scheme  or  artifice  to  defraud, 
or  be  effected  by  either  opening  or  intending 
to  open  correspondence  or  communication 
with  any  other  person,  whether  resident 
within  or  outside  of  the  United  States,  by 
means  of  the  postoffice  establishment  of  the 
United  States,  or  by  inciting  such  other  per- 
son to  open  communication  with  the  person 
so  devising  or  intending,  shall,  in  and  for  ex- 
ecuting such  scheme  or  artifice,  or  attempt- 
ing solo  do,  place  any  letter  or  packet  in  any 
postoffice  of  the  United  States,  or  take  or  re- 
ceive any  therefrom,  such  person,  so  misus- 
ing the  postoffice  establishment,  shall  be  pun- 
ishable by  a  fine  of  not  more  than  five  hun- 
dred dollars,  and  by  imprisonment  for  not 
more  than  eighteen  months,  or  by  both  such 
punishment*.  The  indictment,  information, 
or  complaint  may  severally  charge  offenses 
to  the  number  of  three  when  committed  with- 
in the  same  six  calendar  months;  but  the 


court  thereupon  shall  rive  a  i 

the  pu: 


■le  sentence, 

and  shall  proportion  the  punishment  espe- 
cially to  the  degree  in  which  the  abuse  of  the 
postoffice  establishment  enters  as  an  instru- 
ment into  such  fraudulent  scheme  and  de- 


The  question  raised  upon  the  statute  is  not 
an  open  one  in  this  court.  It  is  substantially 
ruled  by  Re  Henry,  123  U.  S.  872,  31  L.  ed.« 
174,  8  Sup.  Ct.  Rep.  142.  In  that  case  there  g 
were  two  indictments,  each  charging  three  *»f  -  • 
fenses.  The  petitioner  was  convicted  on  both 
indictments  and  sentenced  on  both.  Upon 
serving  out  his  first  sentence  he  applied  to  be 
discharged  on  habeas  corpus  because,  as  he 
alleged,  "the  court  had  no  jurisdiction  to  in- 
flict a  punishment  for  more  than  one  convic- 
tion of  offenses  under  this  statute  committed 
within  the  same  six  calendar  months." 

In  passing  on  the  contention  the  court,  by 
the  Chief  Justice,  said : 

"We  have  carefully  considered  the  argu- 
ment submitted  by  counsel  in  behalf  of  the 
petitioner,  but  are  unable  to  agree  with  him 
in  opinion  that  there  can  be  but  one  punish- 
ment for  all  the  offenses  committed  by  a  per- 
son under  this  statute  within  any  one  period 
of  six  calendar  months.  As  was  well  said  by 
the  district  judge  on  the  trial  of  the  indict- 
ment, 'the  act  forbids,  not  the  general  use  of 
the  postoffice  for  the  purposes  of  carrying 
out  a  fraudulent  scheme  or  device,  but  the 
putting  in  the  postoffice  of  a  letter  or  packet, 
or  the  taking  out  of  a  letter  or  packet  from 
the  postoffice,  in  furtherance  of  such  a 
scheme.  Each  letter  so  taken  out  or  put  in 
constitutes  a  separate  and  distinct  violation 
of  the  act.'  It  is  not,  as  in  the  case  of  Re 
Snow,  120  U.  8.  274,  30  L.  ed.  658,  7  Sup.  Ct 
Rep.  556,  a  continuous  offense,  but  it  con- 
sists of  a  single  isolated  act,  and  is  repeated 
as  often  as  the  act  is  repeated. 

"It  is  indeed  provided  that  three  distinct 
offenses  committed  within  the  same  six 
months  may  be  joined  in  the  same  indict- 
ment; but  this  is  no  more  than  allowing  the 
joinder  of  three  offenses  for  the  purposes  of 
a  trial.  In  its  general  effect  this  provision 
is  not  materially  different  from  that  of  | 
1024  of  the  Revised  Statutes,  which  allows 
the  joinder  in  one  indictment  of  charges 
■gainst  a  person  'for  two  or  more  acta  or 
transactions  of  the  same  class  of  crimes  or 
offense*,'  and  the  consolidation  of  two  or 
more  indictments  found  in  such  cases.  Un- 
der the  present  statute  three  separate  of- 
fenses committed  in  the  same  six  months 
may  be  joined,  but  not  more,  and  when 
joined  there  is  to  be  a  single  sentence 
for  all.  That  is  the  whole  scope  and  mean- 
ing of  the  provision,  and  there  is  nothing 
whatever  in  it  to  indicate  an  intention  to 
make  a  single  continuous  offense,  and  punish- 
able  only  as  such,  out  of  what,  without  it, 
would  have  been  several  distinct  offenses,  • 
each  complete  in  itself."  g 
*  We  need  not  add  much  to  this  language,  h 
The  contention  of  the  petitioner  would  make 
the  punishment  depend  upon  the  manner  of 
pleading,  and,  may  be,  upon  the  discretion  of 
prosecuting  officers,  rather  than  apon  the 
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violation  of  the  law.  And  to  what  and?  Is 
mitigation  of  ultimata  punishment  t  But 
that  function  is  confided  to  the  court.  To  it 
is  confided  the  power  to  adapt  the  punish- 
ment to  the  degree  of  crime.  It  may  sen- 
tence the  full  penalty  upon  one  offense.  It 
may,  though  it  is  not  required  to,  do  more 
upon  three  offenses,  and  in  a  single  sentence 
of  one  day,  or  of  eighteen  months,  or  three 
times  eighteen  months,  it  may  express  its 
views  of  the  criminality  of  a  defendant,  and, 
to  use  the  language  of  the  statute,  "propor- 
tion the  punishment  especially  to  the  degree 
in  which  the  abuse  of  the  postoffice  establish- 
ment" enters  as  an  instrument  "in  the  de- 
fendant's fraudulent  scheme  and  device." 
The  rule  is  discharged. 


(119  V.  8.  822) 

WABASH  RAILROAD  COMPANY,  Plff.  in 
Krr., 
v. 

PETER  TOURVILLE. 

Qarnithment — of  foreign  judgment — plea  of 
attachment. 

1.  A  Judgment  of  a  state  court  Is  foreign  to 
another  state,  and  therefore  not  subject  to 
garnishment  there. 

2.  In  action  tor  service*,  to  raetaln  plea  that  por- 
tion ot  the  debt  had  been  garnished,  the  gar- 
nishment moat  have  preceded  the  commencement 
ot  the  salt  In  which  the  plea  is  made. 

[No.  86.] 

Submitted  October  9, 1900.  Decided  Decem- 
ber S,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
affirming  a  judgment  which  refused  to  give 
effect  to  a  garnishment  in  another  state. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
See  same  case  below,  148  Mo.  614,  60  S.  W. 
300. 

*  Meter*.  Wells  H.  Blodgett  and  George 
8.  Qrover  for  plaintiff  in  error. 

Messrs.  J.  D.  Johnson  and  Virgil  Rule 
for  defendant  in  error. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  is  a  consolidated  rail- 
way corporation,  separately  organized  under 
the  laws  of  Illinois  and  Missouri.  It  was  in- 
debted to  the  defendant  in  error,  whom  we 
shall  designate  by  his  name,  Tourville,  for 
work  and  labor  performed  in  St.  Louis,  Mis- 
souri, in  the  sum  of  $81.98.  Tourville  was 
indebted  on  a  promissory  note  for  9132  to 
one  Flannigan,  who  lived  in  East  St.  Louis, 
State  of  Illinois. 

On  the  10th  of  June,  1891,  Tourville  com- 
menced an  action  before  a  justice  of  the  peace 
of  the  city  of  St  Louis,  against  the  plaintiff 
in  error,  for  his  wages,  and  obtained  a  judg- 
ment by  default  for  the  sum  of  $75  on  the 
2 2d  of  June,  1891.   Prom  this  judgment  the 


plaintiff  in  error  appealed  to  the  circuit 
court  of  the  city  of  St.  Louis. 
Prior  to  the  suit  by  Tourville  against 

rlaintiff  in  error,  to  wit,  on  the  3d  of  June, 
891,  Flannigan  commenced  suit  against 
him  before  a  justice  of  the  peace  of  East  St. 
Louis,  Illinois,  and  caused  the  plaintiff  in 
error  to  be  summoned  as  garnishee.  Tour- 
ville was  not  personally  served,  but  plaintiff 
in  error  orally  notified  him  and  his  attorney 
in  time  for  him  to  make  defense  to  the  suit. 
He  did  not  appear,  and  judgment  was  entered 
against  him  oy  default  on  July  13,  1891,  for 
$132. 

The  plaintiff  in  error  appeared  in  the  ac- 
tion brought  by  Flannigan,  and  admitted  in- 
debtedness to  Tourville  in  the  sum  of  $71.83, 
and  pleaded  and  claimed  for  him  the  exemp- 
tion allowed  by  the  laws  of  Illinois  and  Mis- 
souri; and  also  pleaded  and  proved  that 
Tourville  had  recovered  a  judgment  against 
plaintiff  in  error  for  his  wages  in  the  courts 
of  Missouri,  and  that  such  wages  were  earned 
in  Missouri  under  a  contract  made  there,  and 
were  payable  in  the  city  of  St.  Louis,  "and  « 
nowhere  else,"  and  were  exempt  from  attach- 
ment  by  laws  of  that  state,' because  Tourville  * 
was  the  head  of  a  family,  residing  with  the 
same  in  the  state,  and  had  no  property  ex- 
cept his  wearing  apparel. 

Vhe  Illinois  exemption  was  allowed,  which 
amounted  to  $50,  but  the  Missouri  exemption 
was  disallowed,  and  judgment  was  rendered 
against  plaintiff  in  error  on  the  25th  of  July, 
1891,  for  the  sum  of  $21.83.  The  company 
appealed  to  the  city  court  of  East  St.  Louis. 

On  the  21st  of  December,  1891,  the  case 
came  on  for  trial  in  the  city  court  of  East  St 
Louis.  Tourville  did  not  appear.  The 
plaintiff  in  error  appeared  and  demanded  a 
jury.  The  attachment  was  sustained,  and 
a  verdict  found  against  Tourville  for  the  sum 
of  $132,  and  against  the  company  as  gar- 
nishee in  favor  of  Tourville  for  the  use  of 
Flannigan  for  $21.83  and  costs, — amounting 
in  all  to  $43.38.  Execution  was  issued,  and 
the  company  paid  the  judgment  against  it 
as  garnishee. 

On  the  trial  of  the  action  of  Tourville 
against  the  company  in  the  circuit  court  of 
St.  Louie  the  facts  stated  above  were  stipu- 
lated, and  the  case  submitted  to  the  circuit 
judge  sitting  as  a  jury,  and  judgment  was 
rendered  in  favor  of  Tourville  as  follows: 

Whole  amount  of  wages  $81  98 

Less  judgment  and  costs  paid  by  de- 
fendant in  East  St  Louis   43  38 


Judgment  against  defendant  $38  60 

The  plaintiff  Tourville  took  an  appeal  to 
the  St  Louis  court  of  appeals  which  reversed 
the  judgment,  holding  that  the  proceedings 
in  garnishment  were  void  on  the  ground  that 
the  justice's  court  of  East  St.  Louis  had  no 
jurisdiction,  because  there  was  no  personal 
service  on  Tourville,  and  the  directions  of 
the  statute  for  substituted  service  had  not 
been  observed,  and  because  plaintiff  in  error 
had  failed  to  make  this  defense,  although  it 
appeared  by  the  papers  on  file  in  the  jus- 
tice's office. 
The  opinion  concluded  as  follows:    "It  re- 


Digitized  by 


Google 


114 


21  SUPREME  COURT  REPORTER. 


Oct.  Tebm. 


suits  from  the  foregoing  that  the  court  erred 
in  holding  that  the  defendant  company  was 
g  entitled  to  credit  for  the  amount  paid  by  it 
e§  in  the  garnishment  proceedings.    The  judg- 
*  ment  is  reversed  and  the*  cause  remanded, 
with  directions  to  the  trial  court  to  enter 
judgment  for  plaintiff  for  $81,  the  amount 
sued  for  and  admittedly  due  if  we  disregard 
the  garnishment  proceedings."   61  Mo.  App. 
627. 

The  mandate  was  issued,  and  the  court 
ordered  "to  enter  judgment  for  plaintiff  for 
$81,  the  amount  sued  for." 

On  the  21st  of  April,  1895,  and  before  the 
mandate  reached  the  circuit  court,  Flannigan 
instituted  another  suit  by  attachment 
against  Tourville  before  a  Justice  of  the 
peace  in  East  St  Louis,  and  the  defendant 
in  error  was  again  summoned  in  garnish- 
ment 

On  the  return  of  the  mandate  of  the  Mis- 
souri court  of  appeals  to  the  circuit  court  of 
St  Louis  the  proceedings  in  said  suit  and 
garnishment  were  offered  in  evidence,  but 
ruled  out  and  the  company  excepted. 

Judgment  was  then  entered  in  favor  of 
Tourville  for  $81  in  pursuance  of  the  man- 
date. The  company  again  excepted,  and 
moved  to  set  the  judgment  aside,  and  for  a 
new  trial,  on  the  ground  that  by  entering  said 
judgment  and  rejecting  said  evidence  the 
court  refused  to  give  full  faith  and  credit 
to  proceedings  against  the  defendant  in  a 
sister  state,  m  violation  of  f  1,  article  4,  of 
the  Constitution  of  the  United  States.  The 
motion  was  overruled,  and  the  defendant  ex- 
cepted. Subsequently  a  motion  was  made  to 
modify  the  judgment  and  in  support  thereof 
the  proceedings  in  garnishment  were  again 
offered,  and  again  ruled  out  Execution  was 
issued  on  the  judgment 

On  the  12th  of  October,  1895,  a  motion 
was  made  to  quash  the  execution,  based  on 
the  same  grounds  as  former  motions,  which 
was  also  denied.  The  company  then  ap- 
pealed to  the  supreme  court  of  the  state. 
That  court  sustained  the  rulings  of  the  lower 
court  and  affirmed  its  judgment  148  Mo. 
614,  50  S.  W.  300. 

The  supreme  court  said: 

"The  circuit  court  committed  no  error  in 
rejecting  the  evidence  of  the  proceedings  in 
the  second  attachment  suit  in  Illinois,  in 
rendering  judgment  for  the  plaintiff,  or  in 
refusing  to  modify  that  judgment  It  is 
c  true,  if  the  judgment  of  the  circuit  court  had 
g  been  simply  reversed  and  the  cause  remanded 
*'  ths'case  would  have  stood  as  though  no  judg- 
ment had  ever  been  rendered,  and  the  par- 
ties would  have  been  entitled  'to  proceed  in 
the  court  below  to  obtain  a  final  determina- 
tion of  their  rights  in  the  same  manner  and 
to  the  same  extent  as  if  the  cause  had  never 
been  decided  by  any  court.'  Grispen  t.  Han- 
novan,  86  Mo.  Zoo.  ait.  160.  But  such  was 
not  the  case.  The  cause  was  remanded  to  the 
circuit  court  with  directions  to  enter  judg- 
ment for  the  plaintiff  for  $81,'  and  the  cir- 
cuit court  had  no  judicial  discretion  in  the 
matter.  It  had  no  power  to  enter  any  other 
judgment,  or  to  consider  or  determine  other 
matters  not  included  in  the  duty  of  enter- 


ing the  judgment  as  directed.  State  em  reU 
Bauer  v.  Edxoards,  144  Mo.  467,  46  S.  W. 
160;  Rees  v.  MeDaniel,  131  Mo.  681,  38  & 
W.  178;  Young  v.  Thrasher,  123  Mo.  808,27 
S.  W.  326;  Stump  v.  Hornbook,  109  Mo.  272, 
18  S.  W.  87;  Chouteau  v.  Allen,  74  Mo.  66. 

"3.  The  court  committed  no  error  in  issu- 
ing execution  on  the  judgment,  nor  in  over- 
ruling defendant's  motion  to  quash  the  same. 
The  judgment  of  the  St  Louis  court  of  ap- 
peals rendered  on  the  26th  of  March,  1896, 
was  a  final  judgment  in  the  cause.  Young 
v.  Thrasher,  123  Mo.  308,  27  S.  W.  826;  1 
Black,  Judgm.  |  84,  p.  40,  and  cases,  note 
64;  Mower  v.  Fletcher,  144  U.  S.  127,  29  L. 
ed.  117,5  Sup.  CtRep.  799;  Smith  v.  Adam*, 
130  U.  S.  167,  32  L.  ed.  895,  9  Sup.  Ct  Rep. 
668. 

"The  entry  of  that  judgment  in  the  cir- 
cuit court  was  a  purely  ministerial  act* 
carrying  into  execution  the  judgment  of  the 
appellate  court  of  the  date  and  effect  as  ren- 
dered by  that  court  One  of  the  effects  of 
that  judgment  was  to  merge  the  cause  of  ac- 
tion, the  debt  sued  for,  in  the  judgment  'It 
was  drowned  in  the  judgment'  It  thereby 
'lost  its  vitality,'  and  'all  its  power  to  sus- 
tain rights  and  enforce  liabilities  terminated 
in  the  judgment'  Oooksey  v.  Kansas  City, 
St.  J.  i  O.  B.  R.  Oo.  74  Mo.  477;  1  Freeman, 
Judgm.  |  215;  2  Black,  Judgm.  |  674.  On 
the  26th  of  March,  1895,  the  old  debt  of  the 
company  to  the  plaintiff  ceased  to  exist,  and 
thereafter  could  not  sustain  any  liability  im- 
posed thereon  by  the  subsequent  garnishment 
proceedings  under  the  second  attachment 
suit  in  Illinois.  16  Am.  &  Eng.  Ene.  Law, 
p.  341." 

To  the  judgment  of  the  supreme  court  this 
writ  of  error  was  sued  out.  *• 

It  is  contended  that  full  faith  and  credit  S3 
were  not  given  toHhe  proceedings  in  garnish-  • 
ment  and  in  support  of  it  counsel  has  ably 
and  fully  discussed  the  law  and  effect  of 
garnishment  We  do  not  think  it  necessary 
to  enter  into  that  discussion  as  fully  as 
counsel  have.  The  judgment  of  the  court  of 
appeals  was  undoubtedly  final.  It  completed 
the  litigation,  and  left  nothing  to  the  lower 
court  but  to  enter  judgment  for  Tourville 
for  $81.  The  lower  court  had  no  option  or 
jurisdiction  to  do  anything  else.  The  rule 
precludes  in  that  state  the  adjudication  of 
rights  occurring  subsequently  to  the  rendi- 
tion of  the  original  judgment  Young  v. 
Thrasher,  123  Mo.  308,  27  S.  W.  326. 

This  disposes  of  the  various  motions  of  de- 
fendant in  error  preceding  the  entry  of  the 
judgment  on  the  mandate,  and  the  motions 
to  set  aside  the  same  and  to  grant  a  new 
trial.  Is  the  motion  to  quash  the  execution 
entitled  to  different  consideration  t  It  is 
not  clear  from  the  opinion  of  the  supreme 
court  whether  the  lower  court  under  the  lo- 
cal procedure  had  as  little  power  over  the  ex- 
ecution on  the  judgment  as  it  had  over  the 
judgment  entered  on  the  mandate  of  the 
court  of  appeals.  The  supreme  court  how- 
ever, did  hold  that  the  judgment  was  foreign 
to  Illinois,  and  therefore  not  subject  to  gar- 
nishment there.  In  this  the  court  is  sus- 
tained by  the  weight  of  authority.  Drake, 
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Attachm.  |  626,  and  cues  compiled  in  14 
Am.  &  Eng.  Enc.  Law,  pp.  776,  776. 

This  court  haa  held  that  to  sustain  the 
validity  of  a  plea  of  attachment  the  attach- 
ment must  have  preceded  the  commence- 
ment of  the  suit  in  which  the  plea  is  made. 
Wallace  v.  U'ConneU,  13  Pet  136, 10  L.  ad. 
•6. 

Judgment  affirmed. 
Mr.  Justice  Brewer  dissented. 


(179  U.  S.  187) 

WISCONSIN,  MINNESOTA,  *  PACIFIC 
RAILROAD  COMPANY,  Plff.  in  Brr„ 
v. 

JACOB  P.  JACOBSON. 

Railroad  intersection* — statute  requiring 
track  connection*  and  interchange  of  traf- 
fic— constitutional  tight*  of  railroad  corn- 


el which  is  material  to  the  question  re-  a 
viewed,  is  set  forth  in  the  margin.f  • 
*  In  accordance  with  the  statute,  the  da-  ? 
fendant  in  error  filed  his  petition  before  the  o 
railroad  commission  of  the  state,  setting  $ 
{'forth  the  grounds  upon  which  he  based  the  * 
request  for  an  order  directing  the  two  com- 
panies to  make  the  track  connection  therein 
referred  to.  jj 
Both  companies  defended.   The  grounds  a 
of  defense  were* substantially  alike.  The* 
plaintiff  in  error  alleged  in  its  answer,  among 
other  matters,  that  to  construct  a  connecting 
track,  as  asked  for  in  the  petition  and  as 
provided  for  in  the  statute  mentioned,  would 
require  the  company  to  go  outside  of  its  right 
of  way  and  to  condemn  land  for  that  pur- 
pose. 


3.  The  requirement  of  track  connections  and 
facilities  for  the  Interchange  of  cars  and 
traffic  at  railroad  Intersections,  which  Is 
made  by  Minn.  Gen.  Laws  1895,  chap.  91,  I 
2,  does  not  constitute  an  on  constitutional 
regulation  of  commerce. 

S.  Railroad  companies  are  not  deprived  of 
property  without  due  process  of  law  by  a  de- 
cision compelling  them  to  furnish  track  con- 
nections where  the  roads  Intersect,  when  this 
Is  a  reasonable  exercise  of  the  power  of  regu- 
lation In  favor  of  the  interests  and  for  the 
accommodation  of  the  public,  and  does  not, 
regard  being  had  to  the  facts,  unduly,  un- 
fairly, or  Improperly  affect  the  pecuniary 
rights  or  Interests  of  the  railroad  companies, 
notwithstanding  the  fact  that  they  may  be 
required  to  exercise  the  power  of  eminent  do- 
main and  Incur  a  comparatively  small  ex- 


[No.  28.] 

Argued  and  Submitted  Maroh  19, 1900.  Or- 
dered for  Reargument  Man  H,  1900.  Re- 
argued Ootober  18,  19,  1900.  Decided 
December  10,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
affirming  a  decision  requiring  track  connec- 
tions at  an  intersection  of  railroads.  Af- 
firmed. 

Sea  same  case  below,  71  Minn.  619,  40  L. 
R.  A.  389,  74  N.  W.  893. 

$     Statement  by  Mr.  Justice  Peokhamt 
*  *  This  case  comes  here  by  writ  of  error  to 
the  supreme  court  of  Minnesota  to  review 
the  judgment  of  that  court  affirming  the 
judgment  of  the  district  court,  directing  the 

Slaintiff  in  error  and  the  Willmar  &  Sioux 
alls  Railway  Company  to  make  track  con- 
nections with  each  other  at  Hanley  Palls,  ia 
the  state  of  Minnesota,  where  their  respec- 
tive tracks  intersect. 

The  proceeding  was  dor/  commenced  by 
the  defendant  in  error,  pursuant  to  the  pro- 
visions of  chapter  91  of  the  General  Laws  of 
of  1896.  The  3d  section,  a  part 


tSec  8.  (a)  That  all  common  carriers  sub- 
ject to  the  provisions  of  this  act  shall  provide 
at  all  points  of  connection,  crossing,  or  Inter- 
section at  grade,  where  It  Is  practicable  and 
necessary  for  the  Interest  of  traffic,  ample  fa- 
cilities by  track  connections  for  transferring 
any  cars  used  In  the  regular  business  of  their 
respective  lines  of  road  from  their  lines  or 
tracks  to  those  of  any  other  common  carrier 
whose  lines  or  tracks  may  connect  with,  cross 
or  Intersect  their  own,  and  shall  provide  equal 
and  reasonable  facilities  for  the  Interchange  of 
cars  and  traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding,  and  deliver- 
ing of  passengers,  property,  and  cars  to  and 
from  their  several  lines  and  those  of  other  com- 
mon carriers  connecting  therewith,  and  shall 
not  discriminate  in  their  rates  or  charges  be- 
tween such  connecting  lines  or  on  freight  com- 
ing over  such  lines;  but  this  shall  not  be  con- 
strued as  requiring  any  common  carrier  to  fur- 
nish for  another  common  carrier  its  tracks, 
equipment,  or  terminal  facilities  without  rea- 
sonable compensation;  that  each  of  said  con- 
necting lines  shall  pay  Its  proportionate  share 
for  tbe  building  and  maintenance  of  such  tracks 
and  switches  as  may  be  necessary  to  furnish  the 
transfer  facilities  required  by  this  act,  and  In 
case  they  cannot  agree  on  the  amount  which  each 
line  shall  pay,  then  said  amount  shall  upon  ap- 
plication by  either  party,  be  determined  and  ad- 
justed by  the  railroad  and  warehouse  commis- 
sion, and  either  party  shall  have  the  right  to 
appeal  from  the  order  of  said  commission  fixing 
the  amount  so  to  be  paid,  to  tbe  district  court 
of  tbe  county  where  said  transfer  facilities  are 
furnished,  by  serving  a  notice  In  writing  on  the 
adverse  party  within  ten  (10)  days  after  the 
making  and  filing  of  such  order  by  said  com- 
mission, and  upon  the  service  of  such  notice 
there  shall  be  pending  In  said  district  court  a 
civil  action  for  ths  adjustment  and  determina- 
tion of  the  amount  to  be  paid  by  each  carrier 
for  the  expense  of  the  building  and  maintenance 
of  said  transfer  facilities.  Pleadings  shall  be 
msde  and  Sled  In  said  action  In  conformity  to 
those  required  by  law  and  rules  of  practice  In 
said  court,  and  said  cause  shall  be  tried  In  the 
manner  provided  for  the  trial  of  civil  actions  In 
the  district  courts  of  this  state. 

(b)  All  railway  companies  doing  business  m 
this  state  shall,  upon  the  demand  of  any  per- 
son or  persons  Interested,  or  upon  demand  of 
the  railroad  and  warehouse  commission,  estab- 
lish reasonable  Joint  through  rates  for  the 
transportation  of  freight  between  points  on 
their  respective  lines  within  this  state. 

Carload  lots  Shall  be  transferred  without  un- 
loading from  the  cars  In  which  such  shipments 
were  first  made,  unless  such  unloading  Into 
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In  addition,  it  mi  urged  thai  to  compel 
the  companies  to  make  such  connection  would 
riolate  the  commerce  clause  and  also  the 
14th  Amendment  of  the  Federal  Constitu- 
tion in  particulars  specially  set  forth,  and  it 
was  claimed  that  the  statute  was  therefore 
void. 

Evidence  was  taken  before  the  commission, 
which  Anally  ordered  the  connection  to  be 
made.  The  two  companies  appealed  to  the 
district  court,  which  heard  the  case  anew, 
and  then  made  substantially  the  same  order 
as  that  made  by  the  commission. 

The  judgment  of  the  district  court  de- 
clared as  follows: 

"That  it  is  the  duty  of  the  defendants,  the 
Wisconsin,  Minnesota,  &  Pacific  Railroad 
Company  and  the  Willmar  &  Sioux  Falls 
Railway  Company,  and  they  should  be  and 
are  required  to  forthwith  provide  at  the  place 
of  intersection  of  their  said  roads  at  said 
Hanley  Falls,  ample  facilities  by  track  con- 
nections for  transferring  any  and  all  cars 
used  in  the  regular  business  of  their  respec- 

other  cars  shall  be  done  without  charge  there- 
for to  the  shipper  or  receiver  of  such  carload 
lots,  and  such  transfer  shall  be  made  without 
unreasonable  delay,  under  such  contract  ar- 
rangements as  such  connecting  companies  may 
make,  or  under  such  rales  as  the  railroad  and 
warehouse  commission  may  prescribe,  as  here- 
after provided  In  this  act. 

Less  than  carload  lots  shall  be  transferred 
Into  the  connecting  railway  cars  at  cost,  which 
shall  be  Included  In  and  made  a  part  of  the 
joint  rates  adopted  by  such  railway  companies, 
or  established  as  provided  by  this  act.  When 
shipments  of  freight  to  be  transported  between 
different  points  within  this  state  are  required 
to  be  carried  by  two  (2)  or  more  railway  com- 
panies operating  connecting  lines,  such  rail- 
way companies  shall  transport  the  same  at  rea- 
sonable through  rates,  and  shall  at  all  times 
give  the  same  facilities  and  accommodations  to 
local  or  state  traffic  as  they  give  to  Interstate 
traffic  over  their  lines  of  road. 

(o)  In  the  event  that  said  railway  companies 
fsll  to  establish  through  Joint  rates,  or  fall  to 
establish  and  charge  reasonable  rates  for  such 
through  shipments,  or  fall  to  establish  between 
themselves  the  rates  and  terms  upon  which  cars 
of  one  company  shall  be  transferred  In  such 
through  shipments  from  the  line  of  one  com- 
pany to  the  other  and  returned,  or  fall  to  pro- 
vide for  the  convenient  and  prompt  transfer  of 
such  through  freight  from  the  cars  of  the  re- 
ceiving company  to  those  of  the  connecting  line, 
It  shsll  be  the  duty  of  the  railroad  and  ware- 
house commission  of  this  state,  and  said  com- 
mission Is  hereby  directed,  upon  the  application 
of  any  person  or  persons  Interested,  to  estab- 
lish reasonable  Joint  rates  for  the  shipment  of 
freight  snd  cars  over  any  two  or  more  connect- 
ing lines  of  railroad  In  this  state,  and  to  pre- 
scribe the  reasonable  rules  under  which  any 
such  cars  so  transferred  shall  be  returned ;  and 
In  establishing,  changing,  or  revising  any  such 
rates  they  shall  take  Into  consideration  the 
average  of  rates  charged  by  said  railway  com- 
panies operating  such  connecting  lines  for  Joint 
Interstate  shipments  for  ilka  distances. 

The  rates  established  by  said  commission 
shall  go  Into  effect  within  ten  (10)  days  after 
the  same  are  promulgated  by  said  commission, 
and  from  and  after  that  time  the  schedule  of 
rates  so  established  shall  be  prima  fade  evi- 
dence In  all  the  courts  of  this  state  that  such 
rates  are  reasonable  through  rates  for  the  trans- 


tive  lines  of  road  from  the  line  or  tracks  of 
one  of  said  companies  to  those  of  the  other, 
and  to  forthwith  provide,  at  said  place  of  in- 
tersection, equal  and  reasonable  facilities  for 
the  interchange  of  cars  and  traffic  between 
their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  property  and  cars 
to  and  from  their  respective  lines." 

Payment  of  the  cost  of  furnishing  this 
track  connection  is  provided  for  in  S  3  (a) 
of  the  statute. 

No  evidence  was  offered  on  the  part  of  the 
companies  either  before  the  commission  or 
the  district  court.  Reliance  was  placed  on 
the  evidence  offered  upon  the  part  of  the  de- 
fendant in  error  ana  upon  the  admissions 
made  in  the  district  court. 

The  following  are  some  of  the  facts  appear- 
ing in  the  record  herein: 

The  road  of  the  plaintiff  in  error  runs  « 
from  Watertown,  in  the  state  of  South  Da-  § 
kota,  near  the  western  boundary  of  the'state  • 
of  Minnesota,  easterly  to  Morton,  in  the  lat- 
ter state,  where  it  connects  with  the  Minne- 


portatlon  of  freight  and  cars  upon  the  railroads 
for  which  snch  schedule  has  been  fixed. 

(d)  Before  the  promulgation  of  such  rates  or 
rules,  as  above  provided,  the  railroad  and  ware- 
house commission  shall  notify  the  railroad  com- 
panies Interested  In  the  schedule  of  Joint  rates 
fixed  by  them,  and  they  shall  give  said  railroad 
companies  a  reasonable  time  thereafter  to  agree 
upon  a  division  of  charges  provided  for  In  such 
schedule,  snd  In  the  event  of  the  failure  of  the 
railway  companies  to  agree  upon  such  division 
and  to  notify  the  board  of  such  agreement,  said 
commission  shall,  after  a  hearing  of  the  com- 
panies Interested,  decide  the  same,  taking  Into 
consideration  the  value  of  terminal  facilities 
snd  all  the  circumstances  of  the  haul,  and  the 
division  so  determined  by  the  commission  shall, 
hi  all  controversies  or  suits  between  the  rail- 
road companies  Interested,  be  prima  facie  evi- 
dence of  tbe  Just  and  reasonable  division  of  such 
charges. 

(«)  Every  unjust  and  unreasonable  charge 
for  the  transportation  of  freight  and  cars  over 
two  or  more  railroads  In  this  state  Is  hereby 
prohibited  and  declared  to  be  unlawful,  and 
every  company  or  person  violating  the  provi- 
sions of  this  section  shall  be  subject  to  tbe  Den- 
sities prescribed  In  I  twelve  (12)  of  the  orig- 
inal act  to  which  this  act  Is  amendatory. 

(/)  Nothing  herein  contained  shall  be  con- 
strued as  requiring  any  railroad  company  to 
send  Its  cars  over  tbe  line  of  railroad  of  an- 
other company  when  Its  own  line  of  railroad 
runs  to  and  reaches  tbe  point  of  destination  or 
the  point  of  connection  with  another  railroad 
on  which  such  point  of  destination  Is  located, 
or  to  use  Its  track  or  terminal  facilities  at  ter- 
minal points  for  the  handling  of  cars  or  traf- 
fics of  another  or  competing  company  :  Pro- 
vided, That  in  no  case  shall  the  charges  for 
transportation  exceed  the  established  through 
Joint  rates  between  any  two  points. 

(g)  Whenever  any  property  Is  received  by 
any  common  carrier,  subject  to  the  provisions 
of  this  act,  to  be  transported  from  one  place  to 
another  within  this  state,  it  shall  be  unlawful 
for  such  common  carrier  to  limit  In  any  way, 
except  as  stated  in  Its  classification  schedule, 
hereinafter  provided  for,  the  common-law  lia- 
bility with  reference  to  such  property,  while  la 
Its  custody  as  a  common  carrier ;  such  liability 
must  Include  the  absolute  responsibility  of  the 
common  carrier  for  the  acta  of  Its  agents  la  re- 
lation to  such  property. 
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apoiis  ft  St.  Louis  Railroad  Company, 
ning  from  Morton  to  Minneapolis,  and  there- 
by constitutes  physically  one  straight  Una 
of  road  from  Watertown  to  Minneapolis. 
There  is  a  small  station  called  Hanlsy  Falls, 
in  the  state  of  Minnesota,  on  the  line  of  the 
plaintiff  in  error's  road,  a  short  distance  east 
of  Watertown.  The  plaintiff  in  error  has  a 
trackage  contract,  by  virtue  of  which  it  con- 
nects at  Merriam  Junction,  Minnesota  (a 
station  within  a  few  miles  of  Minneapolis), 
with  the  Northwestern  system,  and  in  that 
way  reaches  Sioux  Falls. 

The  Willmar  ft  Sioux  Falls  Railway  runs 
from  Willmar,  Minnesota,  some  distance 
south  to  Eanley  Falls,  and  thence  south  to 
Sioux  Falls  in  South  Dakota.  This  road  is 
operated  by  the  Great  Northern  Railway 
Company. 

It  is  181  miles  from  Hanley  Falls  to  Sioux 
City  via  the  Willmar  ft  Sioux  Fails  Railway 
and  its  connections,  while  it  is  380  miles  be- 
tween the  two  places  by  way  of  the  Wiscon- 
sin, Minnesota,  ft  Pacific  Railroad  audits  con- 
nections, and  it  requires  forty-six  to  forty- 
eight  hours  to  transport  freight  over  the  lat- 
ter road  from  Hanley  Falls  to  Sioux  City, 
while  but  fourteen  hours  are  required  to 
transport  it  between  those  places  by  the 
Willmar  ft  Sioux  Falls  Railway.  The  tariff 
rates  on  stock  from  Hanley  Falls  to  Sioux 
City  are  the  same  on  both  roads. 

Traffic  originating  on  the  railroad  of  the 

5 lain  tiff  in  error  west  of  Hanley  Falls  and 
estined  to  Sioux  City  could,  if  transferred 
at  Hanley  Falls  to  the  Willmar  ft  Sioux 
Falls  Railway,  be  transported  to  its  destina- 
tion by  that  road,  which  is  200  miles  shorter 
than  by  the  road  of  plaintiff  in  error,  in 
from  thirty  to  thirty-five  hours'  less  time, 
provided  the  transfer  from  the  road  of  the 
plaintiff  in  erroT  to  that  of  the  Willmar  ft 
Sioux  Falls  road  could  be  made  at  Hanley 
Falls  in  carloads  without  unloading  from 
the  cars  in  which  the  shipments  were  first 
made.  No  facilities  have  been  provided  by 
either  of  the  companies  for  the  transfer  or 
interchange  of  business  at  Hanley  Falls  and 
there  is  no  track  connection  between  them, 
although  they  have  track  connections  and 
transfer  facilities  at  Minneapolis. 

'There  is  an  immense  supply  of  wood  along 
the  line  of  the  Great  Northern  system  of 
which  the  Willmar  ft  Sioux  Falls  Railway 
forms  a  part,  much  larger  than  upon  the  line 
of  the  railroad  of  plaintiff  in  error,  the  wood 
on  the  line  of  the  latter  company  being 
scarce  and  becoming  more  so  every  day.  Citi- 
zens of  towns  west  of  Hanley  Falls  upon  the 
line  of  the  railroad  of  the  plaintiff  in  error 
are  purchasers  and  consumers  of  wood  and 
posts,  and  a  connection  and  transfer  facili- 
ties at  Hanley  Falls  would  cheapen  these 
commodities  at  such  towns.  Taking  the 
wood  front  the  Willmar  road  by  transferring 
the  cars  might  result  in  somewhat  lessening 
the  benefit  to  the  plaintiff  in  error  of  a  much 
longer  haul  of  dearer  wood  along  its  own 
line. 

The  fanners  along  the  line  of  the  road  of 
the  plaintiff  in  error,  west  of  Hanley  Falls, 
.have  heretofore  raised  many  stock  cattle 


which  are  ready  to  be  fed  and  fattened  for 
market,  the  best  market  for  such  cattle  being 
Sioux  City,  in  the  state  of  Iowa,  "on  account 
of  the  supply  of  feed  being  more  plentiful 
and  cheaper  at  or  near  Sioux  City,  and  such 
stock  can  be  sold  to  the  best  advantage  in 
the  market  having  the  cheapest  and  best  sup- 
ply of  feed."  Making  the  connection  at  Han- 
ley Falls  would  result  in  the  use  of  the  Will- 
mar road  from  that  point  to  Sioux  Falls  for 
certain  kinds  of  cattle  which  otherwise 
would  probably  not  be  carried  there  and 
might  be  sent  to  the  poorer  market  of  St. 
Paul  or  Minneapolis,  and  thus  give  the  plain- 
tiff in  error  the  benefit  of  its  long  haul.  The 
result  of  the  continued  lack  of  these  facili- 
ties might  also  be  that  the  trade  in  that  kind 
of  cattle  would  decline  and  be  extinguished 
among  the  people  west  of  Hanley  Falls,  in 
which  event,  while  no  one  would  be  benefited 
by  such  want  of  facilities,  many  would  be  in- 
jured. At  the  station  at  Hanley  Falls  the 
tracks  of  these  respective  roads  intersect  at 
grade  "at  a  point  from  40  to  60  rods  distant 
from  the  respective  depots  of  the  two  compa- 
nies, and  in  such  manner  that  it  is  practica- 
ble for  them  to  provide  ample,  equal,  and  rea- 
sonable facilities  by  trade  connections  for 
the  transfer  from  one  of  said  roads  to  that 
of  the  other  of  any  and  all  cars  of  whatso- 
ever name  or  nature  used  in  the  business  or 
on  the  lines  of  the  roads  of  the  two  compa-* 
niea  mentioned,  or  either  of  them."  g 
"There  was  evidence  showing  that  on  ac-  • 
count  of  the  great  loss  in  weight  of  the  cattle 
known  as  "stackers  and  feeders"  when  arriv- 
ing at  Sioux  City  over  the  long  haul  of  380 
miles  on  the  road  of  the  plaintiff  in  error  and 
its  connections,  that  market  had  become 
practically  shut  out  from  the  owners  of  such 
cattle  living  on  the  road  of  the  plaintiff  in 
error  west  of  Hanley  Falls,  while  the  St. 
Paul  and  Minneapolis  markets,  being  poor 
markets  for  "stockers  and  feeders,"  the  trade 
in  that  kind  of  cattle  west  of  Hanley  Falls 
had  greatly  diminished,  and  was  still  dimin- 
ishing. 


Mr.  Albert  E.  Clarke  submitted  the  case 
for  plaintiff  in  error. 

Ifessra.  W.  B.  Douglas  and  B.  W.  Child* 
for  defendant  in  error. 

Mr.  Justice  Peokham,  after  stating  the 
foregoing  facts,  delivered  the  opinion  of  the 
court: 

Before  entering  upon  the  discussion  of  the 
questions  in  this  case,  we  desire  to  say  that 
the  briefs  filed  herein  daring  this  term  are 
in  plain  violation  of  the  amendment  to  Rule 
31,  adopted  at  the  last  term.  See  178  IT.  S. 
017,  44  L.  ed.  1S23.  The  rule  as  amended  is 
reproduced  in  the  margin.t  The  type  used 
in  quoting  the  statute  is  so  small  as  to  be 


t31.  All  records,  arguments,  and  briefs, 
printed  for  the  use  of  the  court,  must  be  In  such 
form  sod  size  that  they  can  be  conveniently 
bound  together,  so  as  to  make  an  ordinary  oc- 
tavo volume :  and  as  well  as  all  quotations  con- 
tained therein,  and  the  cove.-s  thereof,  must  be 
printed  In  clear  type  (never  smaller  than  small 
pice)  and  on  ang-lazed  paper. 
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exceedingly  difficult  to  read.  Many  briefs 
are  still  printed  on  glazed  paper.  We  shall 
hereafter  insist  upon  a  strict  compliance 
with  the  terms  of  the  rule  as  amended. 

This  writ  of  error  has  been  sued  out  by 
the  plaintiff  in  error  alone,  and  various 
grounds  are  stated  for  the  claim  that  the 
statute  upon  which  the  judgment  below  is 
founded  is  a  violation  of  the  Constitution  of 
the  United  States.  It  is  aUeged  that  this 
judgment,  and  also  the  statute,  interfere 
with  and  regulate  interstate  commerce,  and 

us  therefore  they  violate  the  commerce  clause 

§  of  the  Constitution. 

*  •  Plaintiff  in  error  urges  that  transporting 
cattle  from  Minnesota  to  Iowa  constitutes 
interstate  commerce,  and  that  neither  the 
state  of  Minnesota  nor  its  railroad  commis- 
sion has  the  right  to  in  any  manner  interfere 
with  or  regulate  such  commerce.  The  judg- 
ment in  this  case,  however,  neither  regulates 
nor  interferes  with  that  commerce,  nor  does 
that  part  of  the  statute  upon  which  the  judg- 
ment is  founded.  Whether  any  other  por- 
tion of  the  statute  does  regulate  such  com- 
merce is  beside  the  question,  and  it  is  not 
necessary  to  here  decide.  To  provide  at  the 
place  of  intersection  of  these  two  railroads, 
at  Hanley  Falls,  ample  facilities  by  track 
connections  for  transferring  any  and  all  cars 
used  in  the  regular  business  of  the  respective 
lines  of  road  from  the  lines  or  tracks  of  one 
of  said  companies  to  those  of  the  other,  and 
to  provide  at  such  place  of  intersection  equal 
and  reasonable  facilities  for  the  interchange 
of  cars  and  traffic  between  their  respective 
lines,  and  for  the  receiving,  forwarding,  and 
delivering  of  property  and  cars  to  and  from 
their  respective  lines,  as  provided  for  by  this 
judgment,  would  plainly  afford  facilities  to 
interstate  commerce,  if  there  were  any,  and 
would  in  nowise  regulate  such  commerce 
within  the  meaning  of  the  Constitution. 
That  is  all  that  has  been  done  by  the  judg- 
ment under  review.  A  state  may  furnish 
such  facilities  or  direct  them  to  be  furnished 
by  persons  or  corporations  within  its  limits 
without  violating  the  Federal  Constitution. 
But  the  supreme  court  of  the  state,  in  the 
opinion  delivered  therein,  said  that  there  was 
ample  evidence  in  the  case  of  a  necessity  for 
such  track  connection  resulting  from  the  ben- 
efit which  would  accrue  to  exclusively  state 
commerce  when  considered  alone,  to  justify 
the  ordering  of  the  connection  in  question. 

What  is  said  in  the  statute  in  relation  to 
the  establishment  of  joint  through  rates  for 
the  transportation  of  freight  between  points 
on  the  respective  lines  of  these  roads  within 
the  state,  and  the  manner  of  enforcing  the 
establishment  of  such  rates  in  case  of  the 
omission  so  to  do  by  the  companies,  and  as 
to  any  unjust  or  unreasonable  charge  for  the 
transportation  of  freight  or  cars,  are  all  mat- 

*  ters  which  do  not  arise  under  this  judgment, 
N  and  which  may  never  arise  as  a  result  of  its 

*  enforcement  The 'tracks  being  connected, 
the  making  of  joint  rates  is  a  matter  prima- 
rily for  the  companies  interested,  and  it  may 
be  that  they  will  agree  upon  them,  and  thus 
do  away  with  the  necessity  of  any  resort  to 
the  courts.   The  objection  that  there  is  any 


violation  of  the  interstate  commerce  clause 
of  the  Constitution  is,  we  think,  clearly  un- 
tenable. 

Adhering  strictly  to  the  question  involved 
in  this  case,  namely,  the  validity  or  the  in- 
validity of  the  judgment  actually  rendered, 
we  are  met  by  the  objection  of  die  plaintiff 
in  error  that  the  judgment  itself  is  neces- 
sarily and  inherently  illegal,  because  upon 
the  conceded  facts,  if  the  judgment  be  en- 
forced, it  can  only  result  in  taking  the  prop- 
erty of  the  plaintiff  in  error  without  due 
process  of  law,  and  in  refusing  it  the  equal 
protection  of  the  laws,  and  in  depriving  it 
of  its  liberty  to  contract  with  such  persons 
or  corporations  as  it  may  choose.  We  think 
not  one  of  these  objections  is  tenable. 

At  common  law  the  courts  would  be  with- 
out power  to  make  such  an  order  as  was 
made  in  this  case  by  the  state  court.  Leg- 
islative authority  would  be  necessary  in  or- 
der to  give  power  to  the  courts  to  render  a 
judgment  of  this  kind.  If  power  were 
granted  by  the  legislature,  and  it  amounted 
in  the  particular  case  simply  to  a  fair,  rea- 
sonable, and  appropriate  regulation  of  the 
business  of  the  corporation,  when  considered 
with  regard  to  the  interests  both  of  the  com- 
pany and  of  the  public,  the  legislation  would 
be  valid,  and  would  furnish,  therefore,  ample 
authority  for  the  courts  to  enforce  it.  Atchi- 
son, T.  d  8.  F.  R.  Co.  v.  Denver  <t  N.  0.  R. 
Co.  110  U.  S.  667,  681,  28  L.  ed.  291,  296, 
4  Sup.  Ct  Rep.  185;  People  ex  rel.  Kimball 
v.  Boston  d  A.  R.  Co.  70  N.  Y.  669;  People 
v.  New  York,  L.  B.  4  W.  R.  Co.  104  N.  Y. 
68,  68  Am.  Rep.  484,  0  N.  E.  856. 

Railroads  have  from  the  very  outset  been 
regarded  as  public  highways,  and  the  right 
and  the  duty  of  the  government  to  regulate 
in  a  reasonable  and  proper  manner  the  con- 
duct and  business  of  railroad  corporations 
have  been  founded  upon  that  fact.  Consti- 
tuting public  highways  of  a  most  important 
character,  the  function  of  proper  regulation 
by  the  government  springs  from  the  fact 
that  in  relation  to  all  highways  the  duty  of 
regulation  is  governmental  in  its  nature. 
At  the  present  day  there  is  no  denial  of  these  Jj 
propositions.  Oloott  v.  Fond  du  Lao  Oowt-M 
ty  Supers,*  16  Wall.  678,  694,  21  L.  ed.  882,* 
388;  Cherokee  Nation  v.  Southern  Kama* 
R.  Co.  136  U.  8.  641,  34  L.  ed.  295,  10  Sup. 
Ct.  Rep.  966 ;  United  States  v.  Joint  Trafflo 
Asso.  171  U.  8.  605-569,  670,  43  L.  ed.  269- 
287,  288,  19  Sup.  Ct.  Rep.  26;  Lake  Shore 
<t  U.  8.  R.  Co.  v.  Ohio,  173  U.  S.  285,  301,4* 
L.  ed.  702,  708,  19  Sup.  Ct  Rep.  465. 

It  is  because  they  are  such  highways  that 
the  land  upon  which  the  rails  are  laid,  and 
also  that  which  may  be  necessary  for  the 
other  purposes  of  the  corporation,  is  said  to 
be  used  for  a  public  purpose,  and  on  that 
ground  the  power  of  eminent  domain  which 
is  given  them  is  held  to  be  a  constitutional 
exercise  of  legislative  authority.  The  right 
of  the  legislature  to  tax  in  furtherance  of 
such  use  is  founded  upon  the  same  consid- 
erations that  the  use  is  a  public  one,  and 
therefore  taxation  in  support  of  such  use  is 
valid.  Oloott  v.  Fond  du  Lao  County  Su- 
per*. 10  Wall.  078,  694,  21  L.  ed.  382,  388. 
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The  companies  hold  a  public  franchise,  and 
governmental  superviaion  is  therefor*  -valid. 
They  are  organized  for  the  public  interests 
and  to  subserve  primarily  the  public  good 
and  convenience. 

While  this  power  of  regulation  crista,  it 
is  also  to  be  remembered  that  the  legislature 
eannot  under  the  guise  of  regulation  inter' 
fere  with  the  proper  conduct  of  the  business 
of  the  railroad  corporation  in  matters  which 
do  not  fairly  belong  to  the  domain  of  rea- 
sonable regulation.  Lake  Shore  A  U.  8.  R. 
Co.  v.  Smith,  173  U.  S.  684,  43  L.  ed.  858, 
19  Sup.  Ct.  Rep.  565. 

The  only  question  arising  as  each  case 
comes  up  for  decision  is  whether  in  the  par- 
ticular case  the  power  has  been  duly  exer- 
cised. Instances  where  the  exercise  of  this 
power  has  been  discussed  exist  in  the  cases 
of  Louisville  A  V.  R.  Co.  v.  Kentucky,  161 
U.  8.  677,  696,  40  L.  ed.  849,  867,  16  Sup. 
Ct.  Rep.  714;  Lake  Shore  A  M.  S.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  292,  43  L.  ed.  702,  705, 
19  Sup.  Ct  Rep.  466;  Holden  v.  Hardy,  169 
U.  S.  376,  392,  42  L.  ed.  781,  791,  18  Sup. 
Ct.  Rep.  383.  The  books  contain  almost 
countless  cases  where  the  question  of  the 
police  power  of  the  states  and  its  proper  lim- 
itations and  conditions  have  arisen,  but 
those  above  cited  are  sufficient  for  the  pur- 
poses of  this  case. 

The  argument  favoring  the  invalidity  set 
up  by  the  plaintiff  in  error,  so  far  as  it  is 
founded  upon  the  provisions  of  the  judg- 
ment in  question,  is  directed  to  two  alleged 
facts,  the  first  of  which  is  that  by  making 
track  connections  the  plaintiff  in  error  may 
be  deprived  of  a  long  haul  of  a  certain  kind 
of  cattle,  and  may  be  compelled  to  deliver 
them  in  a  car  to  be  drawn  by  the»  Willmar 
road  from  Eanley  Falls  to  Sioux  City. 
This  long  haul  exists,  as  stated,  in  trans- 
porting the  cattle  from  Hanley  Falls  direct- 
ly east  for  about  100  miles  to  Merriam,  near 
Minneapolis,  then  south  for  another  100 
miles,  and  then  westerly  to  Sioux  Falls,  180 
miles  further,  consuming  in  the  transit 
forty-six  to  forty-eight  hours,  when,  if  the 
car  were  placed  on  the  Willmar  &  Sioux 
Falls  road  at  Hanley  Falls,  the  transporta- 
tion would  cover  but  180  miles,  and  the  time 
consumed  in  transit  would  be  but  fourteen 
hours. 

The  other  fact  referred  to  relates  to  the 
wood  transportation.  There  is  now  very 
little  wood  left  along  the  line  of  the  road  of 
the  plaintiff  in  error  east  of  Hanley  Falls, 
from  which  to  supply  consumers  west  of  that 
station,  and  the  price  is  dearer  than  the 
wood  from  northern  Minnesota  along  the 
stations  of  the  Willmar  road.  But  the  com- 
plaint is  that  the  enforcement  of  this  judg- 
ment would  compel  the  plaintiff  in  error  to 
receive  wood  from  the  Willmar  road  at  Han- 
ley Falls,  which  would  thus  permit  the  lat- 
ter road  to  enter  into  competition  at  sta- 
tions west  of  that  place  with  the  wood  taken 
from  along  the  line  of  the  road  of  the  plain- 
tiff in  error  east  of  that  station. 

In  truth,  however,  competition  in  the  case 
of  either  cattle  or  wood  lies  mora  in  asser- 
tion than  in  substantial  fact. 


First,  as  to  the  cattle.  This  long  haul  of 
S80  miles  necessarily  causes  a  great  loss  in 
weight  in  the  cattle,  and  much  greater  lia- 
bility arises  of  the  lighter  cattle  being 
trampled  upon  and  killed  by  the  heavier 
ones  in  the  same  car.  Such  liability  in- 
creases the  longer  the  transportation  exists. 
These  facts  act  almost  as  a  complete  bar  to 
the  traffic  in  that  kind  of  cattle  called 
"stackers  and  feeders,"  from  stations  west 
of  Hanley  Falls  over  the  road  of  the  plain- 
tiff in  error  to  Sioux  City.  It  may  be  said, 
therefore,  that  competition  between  the  roads 
for  the  transportation  of  such  cattle  to 
Sioux  Falls  does  not  exist.  Those  who  own 
these  cattle  and  are  near  enough  to  Hanley 
Falls  to  drive  them  to  that  station  and  there 
load  them  upon  the  Willmar  ft  Sioux  Falls 
Railway  do  so,  but  those  who  are  so  far  off 
as  to  make  that  impracticable  have  largely 
given  up  the  attempt  to  reach  Sioux  Falls 
with  their  cattle  on  account  of  the  difficul-  • 
ties  and  losses  above  mentioned.  Nor  does  a 
the  failure'of  the  owners  to  Teach  the  Sioux  * 
City  market  result  in  sending  all  the  cattle 
of  the  "stackers  and  feeders''  class,  which 
would  otherwise  go  to  that  market,  to  Min- 
neapolis or  St.  Paul,  which  would  give  the 
long  haul  for  those  cattle  to  the  road  of  the 
plaintiff  in  error.  The  evidence  is  that  St. 
Paul  and  Minneapolis  are  much  poorer  mar- 
kets for  the  above  named  cattle  than  Sioux 
City  because  of  the  absence  of  feed  in  those 
markets,  which  is  present  in  large  quanti- 
ties and  at  cheaper  prices  at  Sioux  City. 
The  result  has  therefore  been  that  this  lack 
of  facilities  at  Hanley  Falls  has  materially 
injured  trade  in  this  particular  class  of  cat- 
tle by  parties  west  of  Hanley  Falls,  while 
the  plaintiff  in  error  does  not  secure  any 
substantially  greater  amount  of  such  trans- 
portation for  the  Minneapolis  or  St.  Paul 
market,  for  the  reason  just  stated. 

Second,  as  to  the  wood.  It  seems  that 
there  is  very  little  wood  along  and  near  the 
line  of  the  road  of  the  plaintiff  in  error  east 
of  Hanley  Falls,  and  the  supply  is  being 
rapidly  exhausted,  but  that  which  yet  re- 
mains is  being  brought  in  decreasing  quan- 
tities and  comes  so  dear  to  the  inhabitants 
of  towns  west  of  Hanley  Falls,  that  rather 
than  purchase  it  they  will  and  do  drive 
from  10  to  15  miles  to  get  to  a  station  on  the 
Willmar  road,  and  there  buy  wood  which 
they  bring  bade  for  less  than  it  costs  to  buy 
wood  on  the  line  of  the  road  of  the  plaintiff 
in  error  coming  from  stations  east  of  Hanley 
Falls.  The  country  west  of  Hanley  Falls 
is  rolling  prairie  and  produces  no  wood. 
The  inhabitants  of  those  towns  are  buying 
more  wood,  and  yet  are  taking  lees  from  the 
road  of  the  plaintiff  in  error.  They  obtain 
wood  as  stated  by  drawing  it  from  stations 
on  the  Willmar  road  anywhere  from  10  to  15 
miles  away.  To  furnish  facilities  therefore 
at  Hanley  Falls  so  that  the  wood  from  the 
forests  of  northern  Minnesota  may  be 
brought  there  on  the  Willmar  road  and  trans- 
ferred in  cars  to  the  road  of  the  plaintiff  in 
error,  and  transported  to  stations  west  of 
Hanley  Falls,  is  not  in  fact  to  compete  or 
provide  for  eompetition  with  the  plaintiff 
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in  error  in  the  article  of  wood.  It  is  aim] 
affording  facilities  to  people  along  the 
of  its  road  west  of  Hanley  Falls  to  obtain 
g  wood  by  a  short  haul  on  the  road  of  the 
§  plaintiff  in  error,  which  without  such  fa- 
"  eiUties  would  be  obtained  by  many* people 
by  drawing  it  in  their  own  conveyances  from 
stations  on  the  Willmar  road. 

These  are  the  facts  upon  which  the  plain- 
tiff in  error  must  rest  its  argument,  that  to 
enforce  the  judgment  would  compel  it  to 
pay  its  share  in  the  cost  of  the  construction 
of  a  track  to  be  used  for  the  purpose  of  de- 
priving the  company  of  its  traffic,  and  trans- 
ferring it  to  its  competitor.  The  facts  do 
not  afford  a  fair  foundation  for  the  argu- 
ment. 

As  has  been  seen,  it  is  not  a  case,  so  far 
as  the  cattle  are  concerned,  where  the  plain- 
tiff in  error  is  deprived  of  its  traffic  and 
compelled  to  transfer  it  to  another  and  com- 
peting company.  The  question  is  whether 
this  company  in  its  effort  to  compel  owners 
of  this  class  of  cattle  to  transport  them  over 
its  road  to  Minneapolis,  which  is  a  less  fa- 
vorable market,  can  rightfully  refuse  to 
make  track  connections  with  another  com- 
pany, by  which  the  owners  of  the  cat- 
tle can  reach  the  more  favorable  market 
of  Sioux  City  at  such  a  cost  as  will  render 
the  transportation  profitable.  In  the  consid- 
eration of  this  question  the  further  fact  must 
be  borne  in  mind  that  the  failure  to  get  to 
Sioux  City  with  such  cattle  does  not  neces- 
sarily result  in  sending  them  over  the  road 
of  the  plaintiff  in  error  to  either  Minneapolis 
or  St.  Paul,  but  the  lack  of  facilities  at  lian- 
ley  Falls  simply  tends  to  diminish,  if  not 
to  extinguish,  the  trade  in  such  cattle  west 
of  that  station.  Other  kinds  of  cattle  would 
still  be  sent  to  St.  Paul  or  Minneapolis  the 
same  as  ever.  Can  it  be  possible  that  a  rail- 
road chartered  and  built  primarily  for  the 
accommodation  and  in  the  interests  of  the 
public  can  under  such  facts  legally  refuse 
the  track  connections  directed  in  this  case? 
Can  it  refuse  to  obey  the  commands  of  the 
legislature  in  such  case  upon  the  sole  ground 
that  it  may  thereby  somewhat  lessen  the 
earnings  of  its  roadt  Or  can  it  refuse  to 
make  such  connections  because,  if  they  were 
made,  wood  could  be  brought  from  the  for- 
ests of  northern  Minnesota  to  all  towns 
along  its  line  west  of  Hanley  Falls,  and  there 
sold  for  a  less  price  than  can  now  be  done, 
when  without  such  connection  being  made 
the  demand  for  the  wood  along  the  line  of 
the  road  of  the  plaintiff  in  error  is  never- 
g  theless  constantly  decreasing,  owing  to  its 
n  quality  and  price  ?  We  think  these  questions 
*  should  receive  a*  negative  answer.  The  in- 
terests of  the  public  should  not  be  thus 
wholly,  and  it  seems  to  us,  unjustifiably 
ignored. 

Taking  the  facts  which  we  have  already 
enumerated  into  consideration,  we  think 
there  is  no  justification  furnished  for  the 
argument  that  the  judgment,  if  enforced, 
would  violate  any  of  the  constitutional 
rights  of  the  plaintiff  in  error.  In  so  decid- 
ing we  do  not  at  all  mean  to  hold  that  un- 
der no  circumstances  could  a  judgment  en- 


forcing track  connections  between  two  rail- 
road corporations  be  a  violation  of  the  con* 
stitutional  rights  of  one  or  the  other,  or  pos- 
sibly of  both  such  corporations.  It  would 
depend  upon  the  facts  surrounding  the  cases 
in  regard  to  which  the  judgment  was  given. 
The  reasonableness  of  the  judgment  with  ref- 
erence to  the  facts  concerning  each  case  must 
be  a  material,  if  not  a  controlling,  factor 
upon  the  question  of  its  validity.  A  stat- 
ute, or  a  regulation  provided  for  therein, 
is  frequently  valid,  or  the  reverse  according, 
as  the  fact  may  be,  whether  it  is  a  reasonable 
or  an  unreasonable  exercise  of  legislative 
power  over  the  subject-matter  involved.  And 
in  many  cases  questions  of  degree  are  the 
controlling  oncB  by  which  to  determine  the 
validity,  or  the  reverse,  of  legislative  action. 

We  think  this  case  is  a  reasonable  exercise 
of  the  power  of  regulation  in  favor  of  the 
interests  and  for  the  accommodation  of  the 
public,  and  that  it  does  not,  regard  being  had 
to  the  facts,  unduly,  unfairly,  or  improperly 
affect  the  pecuniary  rights  or  interests  of 
the  plaintiff  in  error. 

As  we  have  said,  it  is  unnecessary  in  this 
case  to  determine  the  question  of  the  validity 
of  the  whole  act  with  regard  to  all  its  pro- 
visions and  details.  We  need  express  no 
opinion  upon  that  subject.  We  simply  here 
determine  that  the  judgment  actually  ren- 
dered, directing  this  track  connection  to  be 
made  and  thus  affording  track  facilities  at 
Hanley  Falls,  does  not  violate  the  constitu- 
tional rights  of  the  plaintiff  in  error. 

The  distinction  between  this  case  and  thai 
of  Lake  Shore  A  U.  8.  R.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  665, 
is  plain.  There  we  held  that  the  statute  in 
question  was  not  a  reasonable  regulation  of 
the  business  of  the  company;  that  it  was  the  g 
exercise  of  a  pure,  bald,  and  unmixed  power  w 
of  discrimination  in  favor  of  a*  few  of  the  * 
persons  having  occasion  to  travel  on  the 
road,  permitting  them  to  do  so  at  a  less  ex- 
pense than  others,  provided  they  could  buy 
a  certain  number  of  tickets  at  one  time.  It 
was  not  legislation  for  the  safety,  health,  or 
proper  convenience  of  the  public,  but  an  arbi- 
trary enactment  in  favor  of  the  persons 
spoken  of,  who,  in  the  legislative  judgment, 
should  be  carried  at  a  less  expense  than  the 
other  members  of  the  eommunity,  and  there 
was  no  reasonable  ground  upon  which  the 
legislation  could  be  rested,  unless  the  simple 
decision  of  the  legislature  should  be  held 
to  constitute  such  reason. 

In  this  case  the  provision  is  a  manifestly 
reasonable  one,  tending  directly  to  the  ac- 
commodation of  the  public,  and  in  a  man- 
ner not  substantially  or  unreasonably  detri- 
mental to  the  ultimate  interests  of  the  cor- 
poration itself. 

Although  to  carry  out  the  judgment  may 
require  the  exercise  by  tie  plaintiff  in  error 
of  the  power  of  eminent  domain,  and  will 
also  result  in  some,  comparatively  speaking, 
small  expense,  yet  neither  fact  furnishes  an 
answer  to  the  application  of  defendant  in 
error.  Worcester  v.  "Norwich  A  W.  R.  Co. 
109  Mass.  112;  People  em  rel.  Oreen  v. 
Duteheu  <t  C.  R.  Co.  58  N.  Y.  152,  163;  Peo- 
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Us  ex  rel.  Kimball  v.  Boston  A  A.  R.  Co.  70 
J.  Y.  569 ;  People  v.  New  York,  h.  B.  A  W. 
R.  Co.  104  N.  Y.  68,  07,  68  Am.  Rep.  484,  8 
N.  E.  856. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  it  therefore  affirmed. 


(179  U.  S.  279) 

PEOPLE  OP  THE  STATE  OF  NEW 
YORK  est  rel.  NEW  YORK  CLEAR- 
ING HOUSE  BUILDING  COMPANY, 
Plff.  in  Err., 

v. 

EDWARD  P.  BARKER,  Theodore  Sutro, 
and  James  L.  Wells,  Commissioners  of 
Taxes  and  Assessments  of  the  City  and 
County  of  New  York. 

Constitutional  law — taw  on  corporations — 
equal  protection  of  the  laws. 

A  corporation  Is  not  denied  tbe  equal  protec- 
tion of  tbe  laws  by  N.  Y.  Laws  1837,  chap. 
456.  i  3,  wblcb,  as  construed  by  tbe  highest 
court  of  tbe  state,  provides  an  opportunity, 
In  assessing  tbe  property  of  a  corporation,  to 
correct  an  undervaluation  first  made  by  tbe 
assessors,  without  giving  tbe  same  opportun- 
ity to  correct  an  undervaluation  of  tbe  prop- 
erty of  Individuals,  so  long  as  tbe  corporation 
Is  not  assessed  on  any  property  not  legally 
taxable,  or  taxed  beyond  tbe  actual  value  of 
Its  property,  and  there  Is  no  proof  of  any 
general  custom  to  undervalue  tbe  property 
of  Individuals. 

(No.  51.] 

Argued  October  HO,  1900.    Decided  Decem- 
ber 10,  1900. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York  to  review  a  decision 
affirming  a  judgment  sustaining  a  tax  on  a 
corporation.   A  {firmed. 

See  same  case  below,  158  N.  Y.  709,  53  N. 
E.  1130. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  David  Wlllcoz  and  William  8. 
Opdyke  for  plaintiff  in  error. 

ilessrs.  James  M.  Ward,  Theodore  Con- 
noly,  and  John  Whalen  for  defendants  in  er- 
ror. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  comes  here  for  the 
purpose  of  obtaining  a  review  of  the  judg- 
ment of  the  New  York  court  of  appeals, 
which  affirmed  the  judgments  of  the  courts 
below  dismissing  a  writ  of  certiorari. 

The  relator  is  a  corporation  created  un- 
der the  laws  of  the  state  of  New  York  and  a 
resident  of,  and  doing  business  in,  the  city 
of  New  York,  and  it  procured  the  writ,  as 
provided  for  in  the  statute,  to  review  an  as- 
sessment of  8165,999  made  upon  its  capital 
In  the  regular  course  of  proceedings  to  levy 

Sand  collect  the  annual  tax  budget  of  the  city 
wfor  the  year  1896.   Plaintiff  sought  to  re- 
*  view  the  assessment  on  the  ground,*  among 
others,  that  it  was  illegal,  and  that  to  levy 


it,  under  the  facts  stated,  would  be  to  deny 
to  the  company  the  equal  protection  of  the 
laws. 

The  facts  upon  which  the  question  arises 
are  these:  The  capital  of  the  company  was 
$900,000.  The  tax  commissioners  of  the  city 
of  New  York,  in  the  course  of  their  proceed- 
ing to  tax  the  actual  value  of  that  capital, 
ascertained  the  actual  value  of  what  they 
termed  the  total  "gross  assets"  of  the 
company,    which    they    found   to  hava 

been  f 1,095,049 

This  value  was  arrived  at  from 
a  statement  of  its  property  made 
by  the  company  to  the  commis- 
sioners. By  the  term  "gross  as- 
sets," used  by  the  commissioners, 
is  meant  the  actual  value  of  the 
capital  and  surplus  of  the  com- 
pany, but  not  its  franchise.  Peo- 
ple em  rel.  Union  Trust  Co.  v. 
Coleman,  126  N.  Y.  433,  12  L.  R. 
A.  762,  27  N.  E.  818. 

Prom   this    total    they  de- 
ducted— 

(a)  The    debts  of 

the  com- 

pany  $329,050 

(6)  The  assessed 

value  of  the 

real  estate  of 

the  company, 

otherwise 

taxed   600,000 

929,050 

Leaving  a  balance  of   $166,999 

which  was  the  amount  upon  which  the  com- 

?any  was  assessed  upon  its  capital  aside 
rom  the  assessment  of  $600,000  separately 
made  upon  its  real  estate. 

The  company  claims  that  these  "gross  as- 
sets" should  have  been  stated  at  $730,049, 
and  the  same  deduction  should  be  made  as 
in  the  above  statement,  which  would  result 
in  no  assessment  on  the  capital. 

This  difference  of  gross  assets  arises  in 
this  way:  As  made  up  by  the  commission- 
ers they  consist  of  the  actual  value  of  the 
building  and  lot  owned  by  the  company  in 
New  York  city,  in  which  it  does  business, 
taking  it  at  its  cost  as  admitted  by  the  com- 
pany in  its  statement  made  to  the  commis- 
sioners and  which  the  commissioners  found 

to  be  its  actual  value,  via   $965,000 

And  to  that  is  added  other 

property   180,050 

Making  a  total  of  $1,095,049,  g 

while  the  item  as  claimed  by  the  company  8 
is  made  up  of  the*value  of  the  same  building 
and  lot  as  it  was  assessed  by  one  of  the 
deputy  tax  commissioners  for  the  purpose  of 
separate  taxation  under  the  law,  such  as- 
sessed value  being  $600,000 

Added  to  that  was  the  same  item  of  130,050 

for  other  property  as  stated  by 
the  commissioners,  the  gross  as- 
sets of  the  company  by  this  valua- 
tion amounting  to   $730,060 
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and  the  difference  between  the  two  items  is 
seen  to  be  $305,000.  The  plaintiff  in  error 
insists  that  in  arriving  at  the  actual  value 
of  the  capital  for  taxation  under  the  statute 
of  1857  (the  3d  section  of  which  is  set  out 
below)  the  real  estate  which  goes  to  makeup 
a  part  of  such  value  should  be  put  in  at  its 
value  as  assessed  for  taxation  in  a  separate 
manner,  while  the  commissioners  claim  that 
as  the  law  provides  that  the  assessment  upon 
the  capital  shall  be  at  its  actual  value,  it  is 
necessary  to  arrive  at  the  actual  value  of 
the  real  estate  before  a  particular  assess- 
ment can  be  reached  in  regard  to  the  capital 
which  includes  it,  and  that  in  arriving  at  the 
actual  value  of  the  real  estate  they  are  not 
estopped  from  determining  what  that  actual 
value  is  by  the  fact  that  for  the  purpose  of  a 
separate  assessment  the  real  estate  had  been 
mistakenly  and  improperly  assessed  at  an- 
other and  a  lower  figure. 

These  conflicting  claims  arise  out  of  the 
statute  which  provides  for  the  taxation  of 
corporations,  their  capital  stock  and  surplus, 
and  the  general  statute  which  provides  for 
the  taxation  of  real  estate  belonging  either 
to  individuals  or  corporations.  That  por- 
tion of  the  statute  relating  to  the  taxation 
of  the  capital  of  corporations,  which  pro- 
vides the  method  to  be  pursued,  reads  as  fol- 
lows : 

"The  capital  stock  of  every  company  liable 
to  taxation,  except  such  part  of  it  as  shall 
have  been  excepted  in  the  assessment  roll,  or 
as  shall  have  been  exempted  by  law,  together 
with  its  surplus  profits  or  reserved  funds, 
exceeding  10  per  cent  of  its  capital,  after 
deducting  the  assessed  value  of  its  real  es- 
tate, and  all  shares  of  stock  in  other  cor- 
porations, actually  owned  by  such  company, 
2  which  are  taxable  upon  their  capital  stock 
n  under  the  laws  of  this  state,  shall  be  assessed 
*  at  its  actual  value  and 'taxed  in  the  same 
manner  as  the  other  personal  and  real  es- 
tate of  the  county."   Laws  1857,  chap.  456, 
I  8. 

As  the  New  York  court  of  appeals,  in 
People  ex  rel.  Twenty-third  Street  R.  Co.  v. 
Veto  York  Tarn  Oomrs.  95  N.  Y.  554,  has  said, 
there  is  a  most  extraordinary  confusion  of 
Ideas  in  the  above  section.  Its  meaning  has, 
however,  in  some  respects  been  made  toler- 
ably clear  by  the  above-cited  case,  together 
with  those  of  People  em  rel.  Union  Trust  Oo. 
v.  Coleman,  126  N.  Y.  435,  12  L.  R.  A.  762, 
27  N.  E.  818,  and  People  em  rel.  Equitable 
Gaslight  Co.  v.  Barker,  144  N.  Y.  94,  39  N.  E. 
13. 

In  the  first  case  it  was  stated  that  the  gen- 
eral purpose  of  the  statutes  relating  to  as- 
sessments and  taxation  is  to  secure  an  as- 
sessment of  all  properly,  real  and  personal, 
at  its  actual  value,  and  they  are  to  be  con- 
strued and  enforced  with  this  purpose  in 
view.  A  construction  of  the  statute  in  rela- 
tion to  other  questions  not  material  here  was 
given  in  that  case.  In  the  case  reported  in 
126  N.  Y.  it  was  held  that  the  phrase  "cap- 
ital stock,"  contained  in  the  section  above 
quoted,  meant,  not  the  share  stock  owned 
by  the  individual  members,  but  the  capital 
owned  by  the  corporation,  and  that  this  cap- 


ital was  to  be  taxed,  together  with  the  sur- 
plus, after  making  the  reductions  provided 
for  in  the  section,  and  that  the  law  did  not 
include,  for  purposes  of  assessment  and  tax* 
ation,  the  franchises 'of  the  company. 

In  the  Equitable  Gaslight  Company  Case, 
144  N.  Y.  94,  39  N.  E.  13,  it  was  held  that  in 
arriving  at  the  actual  value  of  the  capital 
for  purposes  of  assessment,  the  assessors 
were  not  concluded  by  the  assessed  value  of 
the  real  estate  made  for  purposes  of  sepa- 
rate taxation  if  that  assessment  were  a  mis- 
taken one,  but  might  legally  disregard  such 
assessed  valuation  and  estimate  the  real  es- 
tate at  its  actual  value,  although  it  ex- 
ceeded its  assessed  value. 

Looking  at  the  manner  of  assessing  the 
real  property  of  both  individuals  and  corpo- 
rations we  find  the  general  statute  is  as  fol- 
lows: 

1  Rev.  Stat  393,  8  17;  9th  ed.  p.  1685: 
"All  real  and  personal  estate  liable  to  tax- 
ation shall  be  estimated  and  assessed  by  the 
assessors  at  its  full  and  true  value,  as  they 
would  appraise  the  same  in  payment  of  ag 
just  debt  due  from  a  solvent  debtor."  e3 
•And  also  1  Rev.  Stat.  389,  {  6:  • 
"The  real  estate  of  all  incorporated  com- 
panies shall  be  assessed  in  the  town  or  ward 
m  which  the  same  shall  lie,  in  the  same  man* 
ner  as  the  real  estate  of  individuals.   .  . 

The  special  statute  applying  to  New  York 
city  is  substantially  the  same  so  far  as  as- 
sessment at  full  or  actual  value  is  concerned. 
Consolidation  act,  chap.  410,  Laws  1882,  | 
814. 

Under  these  statutes  the  tax  upon  real  es- 
tate must  be  imposed  in  all  cases,  both  of 
individuals  and  of  corporations,  upon  its  full 
and  true  value  as  found  by  the  assessors.  In 
the  case  of  the  individual,  however,  no  re- 
sort can  be  had  to  any  other  proceeding  by 
which  that  tax  can  be  increased  by  any  sub- 
sequent assessment  upon  the  difference  be- 
tween the  assessed  and  the  actual  value  of 
the  real  estate,  if  any  there  should  be.  In 
the  case  of  corporations,  on  the  contrary,  un- 
der the  construction  given  the  statute  of 
1857  by  the  court  of  appeals,  in  the  last 
above-cited  case,  if  the  real  estate  should  be 
mistakenly  assessed  under  the  general  stat- 
ute at  an  undervaluation  for  purposes  of  sep- 
arate taxation,  the  difference  between  the  as- 
sessed and  the  actual  value  of  the  real  estate 
may  be  reached  in  making  an  assessment  up- 
on the  actual  value  of  the  capital  under  the 
act  above  mentioned.  By  such  a  result  it  is 
claimed  the  company  is  denied  the  equal  pro- 
tection of  the  laws.  It  must  be  remembered 
there  is  no  claim  made  that  in  any  event  the 
corporation  is  taxed  upon  any  property  not 
legally  taxable,  or  that  it  is  taxed  beyond 
the  actual  value  of  its  property  as  provided 
by  law.  The  only  claim  is  that  in  this  op- 
portunity to  correct  a  mistaken  assessment 
upon  its  real  estate  in  the  case  of  a  corpo- 
ration when  assessed  upon  its  capital,  which 
does  not  exist  in  the  case  of  an  individual, 
the  corporation  is  denied  the  equal  torotec- 
tion  of  the  laws.  This  is  the  sole  Federal 
question  in  the  case. 
It  is  seen  that  the  laws  of  the  state  pro- 
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Tide  for  no  undervaluation  of  real  estate 
owned  by  either  individuals  or  corporation*. 
Those  laws  provide  in  terms  for  the  assess- 
ment of  all  real  estate  at  its  actual  value, 
while  the  whole  force  of  the  contention  of 
the  plaintiff  in  error  is  based  upon  the  fact 
of  undervaluation,  although  it  is  in  the  very 

*  teeth  of  the  statute,  and  is  a  plain  violation 
§  of  its  provisions.   If  there  were  no  under- 

*  valuation  of'real  estate,  or,  in  other  words,  if 
the  laws  of  the  state  were  complied  with,  the 
question  sought  to  be  raised  by  the  plaintiff 
could  not  arise.  The  failure  of  the  assess- 
ors in  this  one  instance  to  assess  the  real  es- 
tate of  the  company  for  separate  taxation  at 
its  actual  value,  and  its  assessment  at  that 
value  in  assessing  for  taxation  the  actual 
value  of  the  capital  of  the  company,  could 
obviously  work  no  denial  of  the  equal  pro- 
tection of  the  laws  of  the  company,  if  indi- 
viduals were  in  fact  assessed  for  their  own- 
ership of  real  estate  at  its  full  and  true 
value  as  required  by  law.  If  the  law  were 
faithfully  carried  out,  no  harm  could  in  any 
event  come  to  the  plaintiff  in  error  by  this 
subsequent  assessment  of  its  real  estate  at 
its  full  value,  for  it  would  only  pay  the  same 
as  individuals,  they  being  assessed  upon 
their  real  estate  at  its  full  value.  To  raise 
the  question  which  the  plaintiff  in  error 
seeks,  it  was  therefore  obviously  necessary  to 
allege  and  prove  as  a  fact  that  there  was 
habitual  violation  of  law  by  undervaluation ; 
that,  in  the  language  of  Mr.  Justice  Miller, 
in  Albany  County  Supers,  v.  /Stanley,  106  U. 
8.  305,  318,  20  L.  ed.  1044,  1121,  the  assess- 
ors "habitually  and  intentionally,  or  by  some 
rale  prescribed  by  themselves  or  by  someone 
whom  they  were  bound  to  obey,"  underval- 
ued real  estate  for  assessment  in  New  York 
city;  or,  as  stated  in  Ovmmings  v.  Mer- 
chants' Jfat.  Bank,  101  U.  8.  153,  155,  25  L. 
ed.  003,  004,  that  a  rule  or  system  of  valua- 
tion had  been  adopted  by  those  whose  duty 
it  was  to  make  the  assessment,  which  was 
designed  to  operate  unequally  and  to  violate 
a  fundamental  principle  of  the  Constitution, 
and  that  such  rule  had  been  applied,  not 
solely  to  one  individual,  but  to  a  large  class 
of  individuals  or  corporations.  It  was  said 
in  that  case  that  this  was  precisely  the  case 
made  by  the  bill,  and,  if  supported  by  the 
testimony,  the  court  thought  relief  should 
be  given.  There  was  both  allegation  and 
proof. 

Both  these  cases  related  to  the  taxation 
of  national  bank  shares,  and  the  question 
was  whether  the  tax  levied  violated  the  pro- 
visions of  the  national  banking  act  on  that 
subject. 

In  this  record  there  is  no  averment  and 
no  proof  of  any  violation  of  law  by  the  as- 
sessors of  New  York.   There  is  no  allega- 
ta tion  in  the  petition  for  the  writ  of  certiorari 
§  that  there  has  been  any  undervaluation  of 

*  real  estate;  either  with  regard  to*individuals 
or  corporations,  but,  on  the  contrary,  it  is 
therein  asserted  that  the  assessed  valuation 
of  the  real  estate  of  the  company  was  its  ac- 
tual value,  and  that  it  had  been  overvalued 
in  the  valuation  of  the  capital  of  the  com- 
pany. The  mere  fact  that  the  law  gives  the 


assessors  in  the  ease  of  corporations  two 
chances  to  arrive  at  a  correct  valuation  of 
their  real  estate,  when  they  have  but  one  in 
the  ease  of  individuals,  cannot  be  held  to  be 
a  denial  to  the  corporations  of  the  equal  pro* 
tection  of  the  laws,  so  long  as  the  real  estate 
of  the  individual  is,  in  fact,  generally  as* 
sessed  at  its  full  value.  But  we  are  never- 
theless asked  by  the  argument  at  bar,  in  the 
absence  of  allegations  or  proof  of  habitual, 
or  indeed  of  any,  undervaluation,  to  assume 
or  take  judicial  notice  of  its  existence,  not- 
withstanding such  undervaluation  would 
constitute  a  clear  violation  of  the  law  of  the 
state.  And  this  we  are  asked  to  do  in  or- 
der to  reverse  a  judgment  of  a  state  court* 
Such  a  presumption  of  the  violation  of  law 
and  of  their  duty  by  the  assessors  the  court 
of  appeals  of  New  York  expressly  refused  to 
adopt.  People  ea  rel.  Manhattan  R.  Co.  v. 
Barker,  146  N.  Y.  304,  40  N.  E.  996.  In 
delivering  the  opinion  of  the  court,  Judge 
Haight  said,  at  page  312,  40  N.  E.  p.  998 : 

"The  value  of  property  is  determined  by 
what  it  can  be  bought  and  sold  for,  and  there 
can  be  no  doubt  but  that  these  various  ex- 
pressions used  in  the  statutes  all  are  in- 
tended to  mean  the  aotual  value  of  the  prop- 
erty. The  commissioners  are  sworn  officers, 
and,  as  such,  in  the  absence  of  evidence  to  the 
contrary,  are  presumed  to  have  done  their 
duty.  They  have  assessed  the  real  estate  at 
(7,323,200,  and  yet,  under  the  method  pre- 
sented by  their  counsel  for  ascertaining  the 
value  of  the  relator's  personal  property,  they 
now  estimate  the  aotual  value  of  the  real  es- 
tate to  be  $45,691,352.  We  are  aware  that 
it  is  generally  understood  that  in  many  local- 
ities throughout  the  state  assessors,  in  vio- 
lation of  their  duties,  assess  the  real  estate 
in  their  localities  at  a  sum  less  than  its  ac- 
tual value,  but  in  the  absence  of  evidence 
that  this  has  been  done  by  the  commissioners 
of  taxes  and  assessments  in  the  city  of  New 
York,  we  cannot  assume  that  they  have  so 
transgressed,  for  the  purpose  of  approving  of* 
their  work  in  this  case."  * 
*  Should  this  court,  with  reference  to  the* 
action  of  the  public  and  sworn  officials  of 
New  York  city,  assume  without  evidence 
that  they  have  violated  the  laws  of  their 
state,  when  the  highest  court  of  the  state 
itself  refuses,  in  the  absence  of  evidence,  to 
assume  any  such  violation?   We  think  not. 

Nor  did  the  court  of  appeals  act  upon  any 
judicial  notice  of  the  fact  of  undervaluation 
in  the  case  of  the  Equitable  Qatlight  Com- 

Qh  144  N.  Y.  94, 39  N.  E.  13,  already  cited, 
le  the  assessed  value  was  stated,  the  com- 
missioners in  their  return  to  the  writ  of 
certiorari  distinctly  showed  that  the  actual 
was  more  than  the  assessed  value,  and  the 
only  question  in  the  case  was  whether  in 
arriving  at  the  actual  value  of  the  capital 
they  were  bound  by  the  assessed,  and  could 
not  be  permitted  to  show  the  true,  value  of 
the  real  estate.  The  court  held  they  were 
not  so  bound. 

What  the  court  remarked  about  the  prac- 
tice of  undervaluation  was  not  the  basis  of 
its  judicial  action,  for  the  facta  were  distinct- 
ly proved.   The  subsequent  case  in  146  N. 
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Y.  804,  40  N.  E.  BOO,  it  a  dirMt  authority 
for  the  refund  to  make  any  presumption  of 
•  violation  of  official  duty. 

This  oonrt  did  not  presume  a  violation  of 
doty  in  Gumming*  v.  Merchants'  Nat.  Bank, 
101  U.  &  153,  166,  26  L.  ed.  BOS,  904.  On 
the  contrary,  the  bill  alleged  the  facta,  and 
the  testimony  supported  the  allegations.  In 
extenuation  of  the  practice  alleged  and 
proved,  the  court  remarked  in  passing  (page 
162  L.  ed.  p.  BOO)  that  it  was  not  limited 
to  the  state  of  Ohio,  and  that  it  was  matter 
of  common  observation  that  in  the  valuation 
of  real  estate  the  rule  was  habitually  dis- 
regarded. Although  the  justice  who  wrote 
the  opinion  did  speak  of  the  fact  as  matter 
of  common  observation,  neither  he  nor  the 
court  took  judicial  notice  thereof,  but  only 
those  facts  which  had  been  pleaded  and  tes- 
timony to  sustain  which  had  been  duly  given 
formed  the  basis  of  judicial  action.  We  will 
not,  and  ought  not  to,  presume  a  violation 
in  the  absence  of  allegations  and  proofs  to 
that  effect 

Whether,  if  the  case  were  proved,  as  as- 
sumed by  counsel,  it  would  in  fact  amount  to 
any  such  discrimination  against  corpora- 
tions as  to  work  a  denial  to  the  plaintiff  of 
the  equal  protection  of  the  laws,  is  a  ques- 
tion not  raised  by  this  record,  and  therefore 
not  necessary  to  be  decided. 

*We  think  the  plaintiff  in  error  has  failed 
to  show  any  error  in  the  record,  and  the 
judgment  of  the  Court  of  Appeal*  of  New 
York  it,  therefore,  affirmed. 

U79  U.  8.  287) 

People  or  the  State  or  New  York  em  rel. 
New  York  Clearing  House   Build  two 
Company,  Plff.  in  Err., 
v. 

Edward  P.  Barker,  Theodore  Sutro,  and 
James  L.  Wells,  Commissioners  of  Taxes 
and  Assessments  of  the  City  and  County 
of  New  York. 

[No.  52.] 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

This  case  involves  the  taxes  of  1897,  and 
the  same  question  in  substance  arises  herein 
that  has  just  been  decided  in  the  preceding 
case,  and  the  judgment  it  therefore  af- 
firmed. 


(179  V.  8.  802) 

DULUTH  *  IRON  RANGE  RAIUtOAD 
COMPANY,  Plff.  in  Err., 
v. 

COUNTY  OP  ST.  LOUIS. 

Constitutional  law  —  contracts  —  impairing 
obligation  —  reserved  power  to  alter, 
amend,  or  repeal. 

Che  reserved  power  to  alter,  amend,  or  repeal 
a  statute  constituting  a  contract  with  a  cor- 
poration, exempting  It  from  ordinary  taxes, 
cannot  be  exercised  so  ss  to  relieve  the  state 
from  the  effect  of  the  constitutional  provision 
against  Impairing  the  obligation  of  contracts, 


by  a  statute  which  attempts  to  preserve  all 

the  obligations  of  the  corporation  In  favor 
of  the  state,  and  to  take  away  from  the  cor- 
poration the  consideration  on  the  part  of 
the  state  upon  which  the  duty  of  the  corpora- 
tion to  pay  a  gross-receipt  tax  rested,  ss  such 
statute  is  a  mere  arbitrary  exercise  of  power 
In  denial  of  the  equal  protection  of  the  laws, 
end  amounts  to  a  deprivation  of  property 
without  due  process  of  law. 

[No.  173.] 

Argued  October  17,  1900.   Decided  Decem- 
ber 10,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  decision 
sustaining  a  state  statute  against  the  con- 
tention that  it  impaired  the  obligation  of  a 
contract.  Reversed. 

See  same  cafe  below,  sub  nom.  State  v. 
Duluth  A  I.  R.  R.  Co.  77  Minn.  433,  80  N.  W. 
620.  § 
The  facte  are  stated  in  the  opinion.  n 
'Messrs.  Frank  B.  Kellogg,  J.  B.  Ghana* 
ler,  B.  J.  Grannie,  and  C.  A.  Severance  for 
plaintiff  in  error. 
Mr.  W.  B.  Douglass  for  defendant  in  er- 


Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  lands  granted  to  the  plaintiff  in  er- 
ror to  aid  in  the  construction  of  its  line  of 
railroad  were  swamp  lands  which  had  ac- 
crued to  the  state  under  the  act  of  Congress 
of  March  12,  1800.  The  granting  act  did 
not  impose  a  gross-receipt  tax  or  purport  to 
make  any  contract  with  reference  to  a  tax 
of  that  character,  but  provided,  in  g  2,  in  ex- 
press terms,  that  the  lands  granted  should 
be  exempt.  The  proviso  in  question  reads  as 
follows:  "None  of  the  lands  hereby  grant- 
ed shall  be  subject  to  taxation  until  the  ex- 
piration of  five  years  from  the  issuance  of 
the  patent  by  the  state,  unless  previously 
sold  or  disposed  of  by  said  railroad  com- 
pany." 

Subsequently  to  the  passage  of  this  act  the 
legislature  of  Minnesota,  in  1873,  enacted  a 
law  allowing  railroad  corporations  which  ac- 
cepted the  provisions  thereof,  to  discharge 
the  tax  on  all  their  property,  real  and  per- 
sonal, by  the  payment  of  a  gross-receipt  tax, 
with  the  condition,  however,  that  the  land 
which  had  been  given  by  the  state  to  aid  in 
the  building  of  the  railroad  should  "be  sub- 
ject to  taxation  as  soon  as  sold,  leased,  or 
contracted  to  be  sold  or  leased."  By  this 
law  the  railroad  property  and  granted  lands 
of  the  company  were,  as  the  result  of  the 
payment  of  the  gross-receipt  tax,  to  be  "for- 
ever exempt  from  all  taxation  and  from  all 
assessment."  This  law  became  operative 
after  the  adoption  of  the  constitutional 
amendment  relating  to  gross-receipt  taxes. 
The  amendment  in  question  has  been  fully 
stated  in  Stearns  v.  Minnesota  em  rel.  Marr, 
decided  at  this  term  (179  U.  S.  223,  ante,  p. 
73,  21  Sup.  Ct.  Rep.  73.)  There  is  no  con- 
tention that  this  general  law,  which  was 
passed  after  the  constitutional  amendment 
in  question,  was  repugnant  to  the  Consti- 
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tntion  of  Minnesota,  since  in  the  Steams 
Case,  72  Minn.  200,  76  N.  W.  210,  and  in 
the  ease  at  bar  ( 77  Minn.  433, 80  N.  W.  626), 
the  supreme  court  of  Minnesota  held  that 
the  effect  of  the  amendment  of  1871  was  not 
only  to  ratify  prior  gross-receipt  tax  laws, 
but,  moreover,  to  authorize  the  legislature 
to  enact  similar  laws  in  the  future,  all,  how- 
ever, being  subject  to  the  reserved  power  to 
repeal,  alter,  or  amend  conditioned  upon  ap- 
proval by  a  vote  of  the  people. 

If  the  case  rested  wholly  upon  the  provi- 
sions in  the  act  granting  an  exemption  for 
a  stated  period,  the  issue  for  decision  would 
be  whether  an  express  contract  of  exemption 
could  lawfully  have  been  made  in  view  of  the 
clauses  of  the  Constitution  of  the  state  of 
Minnesota  requiring  equality  and  uniform- 
ity, and  empowering  the  legislature  to  ex- 
empt only  in  certain  specified  cases.  On 
this  question  there  would  be  no  room  for  the 
assertion  that  prior  decisions  of  the  supreme 
court  of  the  state  of  Minnesota  relating  to 
the  validity  of  acts  imposing  gross-receipt 
taxes  had  recognized  the  power  to  make  such 
contract,  since  such  decisions  of  that  court, 
whatever  be  the  doctrine  which  they  an- 
nounced as  to  gross-receipt  taxes,  have  uni- 
formly and  consistently  denied  the  authority 
to  grant  an  exemption.  But  the  controversy 
which  this  case  presents  does  not  rest  on  the 
rights  asserted  to  have  been  conferred  by 
the  exemption  contained  in  the  granting  act, 
since  the  plaintiff  in  error  accepted  the  pro- 
visions of  the  law  of  1873,  and  has  from  the 
time  of  such  acceptance  paid  the  gross-re- 
ceipt tax  therein  provided.  Although  it  be 
that  the  law  imposing  the  gross-receipt  tax, 
and  which  was  accepted  by  the  corporation, 
did  not  give  rise  to  an  irrevocable  contract 
protected  from  impairment  by  the  contract 
clause  of  the  Constitution  of  the  United 
States,  since  the  right  to  repeal,  alter,  or 
amend  was  reserved,  the  question  yet  re- 
mains whether  the  act  of  the  legislature  of 
Minnesota,  which  was  submitted  to  a  vote 
of  the  people,  and  which  is  here  relied  upon 
as  manifesting  the  exercise  of  the  reserved 
power  to  repeal,  alter,  or  amend,  has 
such  effect.  The  repealing  or  amending 
act  relied  upon  in  this  case  is  the 
same  one  which  was  involved  in  the  case 
of  Stearns  v.  Minnesota  em  rel.  Mart,  just 
decided,  and  its  text  was  fully  stated  in  that 
case.  Here,  as  there,  to  treat  the  act  in 
question  as  a  repeal,  alteration,  or*  amend- 
ment of  the  contract  would  be  to  preserve  all 
the  obligations  of  the  corporation  in  favor 
of  the  state,  and  to  take  away  from  the  cor- 
poration the  consideration  on  the  part  of  the 
state  upon  which  the  duty  of  the  corporation 
to  pay  the  gross-receipt  tax  rested.  For  this 
reason,  we  conclude  that  the  act  which,  it  is 
asserted,  repealed  or  amended  the  contract, 
was  void,  because  a  mere  arbitrary  exercise 
of  power  giving  rise,  if  enforced,  not  only  to 
a  denial  of  the  equal  protection  of  the  laws, 
but  to  a  deprivation  of  property  without  due 
process  of  law.  The  reasons  by  which  we 
an  led  to  this  conclusion  were  fully  ex- 
in  the  concurring  opinion  of  four 


of  the  court  in  Btearnt  v.  if  4mm- 
totn,  and  need  not  be  here  repeated. 

Judgment  reversed,  and  case  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Mr.  Chief  Justice  Fuller,  Mr.  Justice 
Brewer,  Mr.  Justice  Shir  am,  and  Mr.  Jus- 
tice Peokham  concur  in  the  result. 


(179  U.  S.  S28) 

ISAAC  M.  MASON,  Auditor  of  City  of  St. 
Louis,  Missouri,  Plff .  in  Err., 

STATE  OF  MISSOURI  em  rel.  JAMES 
McCAFFERY  et  aL 

Equal  piotection  of  the  laws — registration 
law  discriminating  between  citizens. 

A  registration  law  applicable  to  cities  having 
more  tban  300,000  Inhabitants  (Mo.  act  Hay 
81,  1805),  being-  held  valid  by  the  highest 
court  of  the  state  under  the  state  Constitu- 
tion, does  not  deny  to  citizens  residing  In  the 
only  city  of  the  state  which  has  a  population 
of  800,000  the  equal  protection  of  the  laws, 
although  it  may  be  thought  to  be  leu  effectual 
In  protecting  the  right  of  voting  than  the 
statute  applicable  to  other  cities. 

[No.  258.] 

Argued  October  25,  26,  1500.   Decided  De- 
cember JO,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  decision 
awarding  a  writ  of  mandamus  to  compel  the 
performance  of  duties  under  an  election  law 
the  constitutionality  of  which  was  contest- 
ed. Affirmed. 

See  same  case  below,  156  Mo.  488,  55  S. 
W.  636. 

Statement  by  Mr.  Justice  White  i 
By  an  act  of  the  general  assembly  of  the 
State  of  Missouri,  approved  on  May  31,  1895, 
provision  was  made  for  the  registration  of 
voters  in  cities  which  then  had  or  thereafter 
might  have  a  population  of  over  100,000  in- 
habitants. This  law  became  operative  in  the 
cities  of  St.  Louis,  Kansas  City,  and  St. 
Joseph.  On  June  19,  1899,  the  governor  of 
Missouri  approved  an  act  of  the  general  as- 
sembly, known  as  the  Nesbit  law,  which 
made  provision  for  the  registration  of  voters 
in  cities  in  Missouri  which  then  had  or 
might  thereafter  have  a  population  of  over 
300,000  inhabitants.  At  the  time  the  Nes- 
bit law  went  into  operation  it  affected  only 
the  city  of  St,  Louis,  which  was  the  only  city 
in  Missouri  having  a  population  of  over  300,-  • 
000  inhabitants.  " 
•The  defendant  relators  were  appointed  a* 
board  of  election  commissioners  under  the 
Nesbit  law,  and  certain  expenditures  having 
been  incurred  in  carrying  the  law  into  effect, 
the  board  applied  to  the  plaintiff  in  error, 
in  his  official  capacity  as  auditor  of  the  city 
of  St.  Louis,  to  examine,  audit,  and  pass  up- 
on the  accounts  of  the  board,  as  required  br 
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law.  Compliance  with  inch  request  having 
been  refused,  the  present  litigation  was  com- 
menced by  the  filing  on  January  5,  1900,  in 
the  supreme  court  of  Missouri  of  a  petition 
for  a  writ  of  mandamus  to  compel  the  per- 
formance by  the  plaintiff  in  error  of  the  duty 
in  question.  An  alternative  writ  having 
issued,  a  return  was  filed,  in  which  it  was 
averred  that  the  law  under  which  the  rela- 
tors claimed  to  act  was  void,  because  repug- 
nant both  to  the  Constitution  of  Missouri 
and  the  Constitution  of  the  United  States. 
The  incompatibility  between  the  law  in  ques- 
tion and  the  Constitution  of  the  United 
States  was  rested  upon  the  contention  that 
the  provision  of  the  law  "deprives  the  citi- 
zens of  the  United  States  residing  in  the  city 
of  St.  Louis  of  their  right  to  the  equal  pro- 
tection of  the  laws,  and  imposes  on  citizens 
of  said  city  unconstitutional  requirements 
as  preliminary  to  their  right  to  vote  and 
hold  office." 

Issue  having  been  joined  by  the  filing  of 
a  reply,  the  matter  was  heard  by  the  supreme 
court  of  Missouri,  and  that  court  awarded  a 
peremptory  writ.  155  Mo.  486,  55  S.  W. 
636.  It  also  overruled  a  petition  for  a  re- 
hearing. A  writ  of  error  was  thereupon  al- 
lowed by  the  chief  justice  of  the  state  su- 
preme court. 

As  the  most  convenient  form  of  stating 
the  contentions  of  the  plaintiff  in  error,  we 
excerpt  from  the  brief  of  counsel  a  state- 
ment of  the  proposition  relied  on: 

"We  maintain  that  this  Nesbit  law  does 
deny  to  the  citizens  of  St.  Louis  the  equal 
protection  of  the  laws  in  these  respects: 

"(a)  It  denies  them  the  right  of  appeal 
to  any  court  from  the  action  of  the  precinct 
boards  of  registration  and  from  the  action 
of  the  board  of  election  commissioners  in 
striking  their  names  from  the  registration 
lists,  as  qualified  voters,  while  in  cities  of 
100,000  inhabitants  and  up  to  300,000  in- 
habitants, under  the  provisions  of  the  law 
of  1895,  this  right  is  secured.*  It  is  secured 
so  completely  by  the  last-named  law  that  an 
appeal  lies  even  to  the  highest  court  of  the 
state. 

"(6)  It  denies  them  the  right  of  appeal 
to  any  court  or  judicial  tribunal  from  the 
action  of  the  precinct  boards  of  registration 
or  from  the  action  of  the  election  commis- 
sioners in  admitting  to  registration,  or  in 
refusing  to  strike  from  the  registration  lists 
of  qualified  voters,  persons  who  are  not  en- 
titled to  register  or  to  vote, — a  right  secured 
to  all  citizens  by  the  law  of  1895  in  cities 
and  counties  of  100,000  and  not  exceeding 
300,000  inhabitants. 

"(o)  It  allows  a  partisan  board  to  add 
hundreds  and  even  thousands  of  names  to 
the  registration  lists,  which  names  are  un- 
known to  the  voters  till  the  day  of  election, 
and  have  been  subjected  to  no  canvass  as  to 
their  right  to  remain  on  the  lists  as  regis- 
tered qualified  voters.  If  a  citizen  of  St. 
Louis  registers  in  his  own  precinct,  under 
the  Nesbit  law,  or  names  are  placed  on  the 
registration  lists  in  the  precinct  by  the  pre- 
cinct boards  of  registration  during  the  three 
days  allowed  by  the  law  for  registration  in 


the  precinct,  the  NesbH  law  requires,  as  doea 
the  law  of  1896,  that  the  clerks,  representing 
parties  of  opposite  politics,  shall  go  together 
to  each  bouse  or  room  from  which  the  party 
registers,  and  ascertain,  by  personal  in- 
quiry,  whether  or  no  the  party  registered  ac- 
tually resides  at  that  place. 

"But  if  the  party  has  registered  at  the  of- 
fice of  the  board  of  election  commissioners, 
which  he  may  do  on  all  such  days  on  which 
registration  is  not  conducted  in  the  pre- 
cincts, which  days  of  precinct  registration 
are  the  Tuesday  four  weeks  before  the  elec- 
tion, the  Saturday  following,  and  the  third 
Tuesday  before  the  election,  and  which  he 
may  do  even  on  the  Thursday,  Friday,  and 
Saturday  immediately  preceding  the  elec- 
tion,— there  is  no  canvass  or  examination 
whatever  provided  by  the  Nesbit  law  of  his 
right  to  do  so;  his  name  is  placed  on  the 
registration  and  poll  books  by  the  commis- 
sioners, their  deputy  or  clerks — all  appointed 
by  vote  of  a  majority  of  the  board, — and  it 
appears  on  the  day  of  election  as  the  name 
of  a  qualified  voter  of  the  precinct.  Thus 
a  marked  distinction  is  made  by  the  Nesbit 
law  between  those  who  register  or  have  their 
names  placed  on  the  registration  lists  at  the  h 
office  of  the  election  commissioners,  and  {£ 
'those  who  register  in  their  own  precinct.* 
The  latter  are  subjected  to  close  ana  bi-par- 
tisan scrutiny;  the  former  go  unchallenged 
and  uncontested.  Under  the  law  of  1895 
this  cannot  occur,  for  no  registration  under 
that  law  can  be  made  in  the  office  of  the 
board  of  election  commissioners,  but  all  must 
be  made  in  the  several  precincts,  and  all  is 
subject  to  rigid  bi-partisan  scrutiny  and 
canvass.  This  latter  is  the  law  in  all  cities 
of  100,000  and  up  to  300,000  inhabitants, 
and  the  former  is  the  Nesbit  law  for  all  cities 
— meaning  St.  Louis  alone— of  over  300,000 
inhabitants. 

"(d)  Under  the  Nesbit  law  the  judges  and 
clerks  of  election  for  each  precinct,  who  are 
also  the  registration  and  canvassing  officers 
for  those  precincts,  are  all  appointed  by  vote 
of  a  majority  of  the  board  of  election  com- 
missioners,— a  majority  necessarily  parti- 
san. This  majority  selects  them  arbitrarily, 
— true,  the  law  says  they  shall  be  of  'oppo- 
site politics,' — but  whether  of  opposite  pol- 
itics or  not,  whether  fit  persons  or  not, 
whether  intelligent  or  not,  is  left  to  the  un- 
controlled, arbitrary,  and  exclusive  determi- 
nation of  the  majority  of  the  board.  This 
in  St.  Louis  alone.  In  all  other  cities  of 
100,000  and  up  to  300,000  inhabitants  'the 
commissioner  or  commissioners  shall  select 
the  judges  and  clerks  to  represent  the  party 
to  which  said  commissioner  or  commission- 
ers belong,'  and  the  person  selected  shall  be 
intelligent,  educated,  etc.,  and  'shall  be  rec- 
ognized members  of  the  party  from  which 
selected.'  The  names  of  those  selected  shall 
be  filed  in  the  circuit  court  and  published, 
and  any  elector  may  file  objections  to  the 
persons  so  selected,  and  have  his  objections 
heard  and  determined  by  the  court.  If  sus- 
tained, new  names  are  submitted  by  the  com- 
missioners until  fit  persons  are  secured;  and, 
that  being  done,  the  appointments  made  by 
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the  commissioners  an  confirmed  by  the 
court  The  court  names  no  one;  it  only 
hears  and  passes  on  names  objected  to,  sad 
then  confirms  the  approved  appointees  of  the 
commissioners. 

"(e)  The  Nesbit  law  is  so  partisan  as  to 
deny  to  all  citizens  in  St  Louis,  not  mem- 
bers of  the  political  party  to  which  the  two 
g  majority  memberB  of  the  board  belong,  the 
3  equal  protection  of  the  law.   This  is  appar- 

*  ent  on  the  face  of  the  law.  In  this*  respect 
it  is  in  strong  contrast  with  the  law  of  1895. 
In  our  statement  we  have  set  forth  the  lead- 
ing features  of  the  two  laws  and  we  will  not 
repeat  them  here,  but  refer  to  that  state- 
ment in  support  of  this  proposition.  Where 
a  state  recognizes  political  parties  by  its 
laws,  as  does  the  state  of  Missouri  by  nu- 
merous provisions,  then  it  must  do  so  equal- 
ly for  all;  it  must  grant  to  all  its  citizens 
equality  of  right  and  protection ;  and  this  it 
has  not  done  in  the  enactment  of  this  Nesbit 
law;  and  in  that  has  violated  the  14th 
Amendment  to  the  Constitution  of  the 
United  States.  It  has  done  this,  not  only  as 
between  St.  Louis  and  all  other  cities  of  over 
100,000  inhabitants,  but  in  St  Louis  itself 
it  has  made  such  distinction  between  parties 
in  that  city  as  to  deprive  all  citizens  of  that 
city,  who  are  not  members  of  the  political 
party  to  which  the  majority  of  the  board  be- 
longs, of  the  equal  protection  of  the  law. 

"{f)  The  Nesbit  law  involves  a  denial  of 
the  equal  protection  of  the  laws,  in  that  it 
provides  penalties  which  are  different  in  de- 
gree and  character  for  offenses  than  are  pre- 
scribed for  the  same  offenses  by  the  law  of 
1805  and  by  the  general  statutes  of  the  state; 
that  is,  the  same  offense  committed  in  the 
city  of  St  Louis  is  punished  one  way  under 
the  Nesbit  law ;  if  committed  in  Kansas  City 
or  St  Joseph,  or  in  any  other  city  of  100,- 
000  and  not  having  300,000  inhabitants,  it 
is  punished  in  another  way  tinder  the  law  of 
1895;  and  if  committed  in  the  state  at  large 
it  is  punished  in  yet  another  way  under  the 
general  laws.  Furthermore,  oertain  acts 
are  crimes  if  committed  in  one  locality  in 
the  state,  but  not  so  when  committed  in  an- 
other. 

.  •  •  •  • 
"(g)  The  law  also  imposes  unconstitu- 
tional requirements  on  the  citizens  of  St 
Louis  as  requisite  to  the  right  to  vote,  in 
that  it  provides  that  a  voter  shall  have  re- 
sided in  his  election  precinct  at  least  twenty 
days  prior  to  the  election,  and  is  not  'di- 
rectly interested  in  any  bet  or  wager  depend- 
ing upon  the  result  of  the  election.'  No 
such  requirements  are  in  article  8  of  the 
state  Constitution;  to  enforce  them  on  the 
citizens  of  St  Louis  is  for  the  legislature  to 
attempt  to  add  tests  to  them  not  authorized 
by  the  state  Constitution,  and  not  applied  to 
n  the  other  citizens  of  this  state." 

*  *  Meter*.  George  TO.  Reynolds,  George 
H.  Shields,  Benjamin  Schnurmacker,  and 
Morton  J  our  dan  for  plaintiff  in  error. 

Messrs.  Samuel  B.  Jeffries  and  Edward 
0.  Crow  for  defendants  in  error. 


Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court: 

The  Constitution  of  Missouri  in  force  at 
the  time  of  the  enactment  of  the  law  of  June 
19,  1899,  usually  referred  to  as  the  Nesbit 
law,  in  addition  to  prescribing  certain  qual- 
ifications as  necessary  to  the  right  to  vote, 
empowered  the  general  assembly  of  the  state 
to  "provide  by  law  for  the  registration  of 
voters  in  cities  and  counties  having  a  pop- 
ulation of  more  than  100,000  inhabitants;" 
and  further  directed  that  the  general  assem- 
bly "may  provide  for  such  a  registration  in 
cities  having  a  population  exceeding  25,000 
inhabitants  and  not  exceeding  100,000,  but 
not  otherwise."  A  law  approved  May  13, 
1895,  applied  to  all  cities  having*  a  popula- 
tion in  excess  of  100,000  inhabitants,  and 
before  the  adoption  of  the  Nesbit  law  the 
act  of  1895  was  operative  in  the  city  of  St 
Louis.  The  Nesbit  law,  which  applied  to 
cities  having  a  population  of  over  300,000  in- 
habitants, necessarily  withdrew  the  city  of 
St  Louis  from  the  operation  of  the  earlier 
statute. 

The  contention  that  the  Nesbit  law  denied 
to  citizens  of  St  Louis  the  equal  protection 
of  the  laws,  in  violation  of  the  1st  section  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  is  based  upon  certain 
propositions  elaborated  in  the  argument  of 
counsel,  which  we  have  reproduced  in  the 
statement  of  the  case. 

The  assertions  referred  to,  it  must  be  borne 
in  mind,  are  made  by  a  public  official  who  is 
seeking  to  avoid  the  performance  of  duties 
enjoined  upon  him  by  the  law  in  question, 
and  who  does  not  allege  that  any  particular 
rights  possessed  by  him  as  an  individual 
have  been  expressly  invaded.   Whether  un- 
der the  ruling  in  Wiley  v.  Binkler,  179  U.  S. 
58,  ante,  p.  17,  21  Sup.  Ct  Rep.  17,  the  % 
plaintiff  in  error  could  properly  raise  then 
objection  in  question,  we  shall  not'determine,  * 
in  view  of  the  fact  that  the  supreme  court 
of  Missouri  entertained  and  considered  the 
question  whether  the  law  in  question  vio- 
lated the  Constitution  of  the  United  States. 

In  its  final  analysis  it  is  apparent  that 
the  reasoning  urged  to  sustain  the  propo- 
sitions relied  on  must  rest  upon  the  assump- 
tion that  under  the  Constitution  of  Missouri 
but  one  registration  law  can  be  enacted  ap- 
plicable to  cities  having  a  population  in  ex- 
cess of  100,000  inhabitants,  whatever  the 
maximum  number  of  inhabitants  may  be; 
that,  as  a  natural  consequence,  the  citizens 
of  St  Louis  cannot  be  classified  separately 
from  cities  having  a  population  in  excess 
of  100,000  but  less  than  300,000  inhabitants; 
and  that  as  the  law  of  1895  more  effectually 
protected  the  exercise  of  the  right  and  priv- 
ilege of  voting,  and  threw  about  the  enjoy- 
ment of  the  right  of  suffrage  greater  safe- 
guards than  does  the  later  law,  therefore  the 
last  enactment  denies  to  the  citizens  of 
the  city  of  St  Louis  the  equal  protection  of 
the  laws. 

But  the  state  supreme  court  has,  in  this 
case,  decided  that  the  provision  of  the  state 
Constitution  respecting  the  enactment  of  reg. 
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titration  laws  does  not  limit  the  power  of 
the  general  assembly  to  create  more  than  one 
class  composed  of  cities  having  a  population 
in  excess  of  100,000  inhabitants,  and  hence 
that  the  Nesbit  law  was  not  repugnant  to 
the  state  Constitution.  This  conclusion 
must  be  accepted  by  this  court.  Backus  v. 
Fort  Btreet  Union  Depot  Go.  169  U.  S.  5S7, 
666,  42  L.  ed.  853,  858,  18  Sup.  Ct  Rep.  445; 
Merchant?  Mfrs.'  Nat.  Bank  v.  Pennsylvania, 
167  U.  8.  461,  462,  42  L.  ed.  236,  237,  17  Sup. 
Ct  Rep.  829,  and  cases  cited. 

In  one  aspect  the  argument  urged  against 
the  validity  of  the  provisions  of  the  Nesbit 
law  depends  merely  on  comparison  of  the 
requirements  of  that  law  with  the  act  of 
1895.  All  the  other  contentions  are  re- 
ducible to  the  proposition  that  a  violation 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States  has  resulted  from  the 
putting  in  force  by  the  general  assembly  of 
Missouri,  in  cities  having  a  population  of 
over  300,000  inhabitants,  of  a  registration 
law  which,  in  the  mind  of  a  judicial  tribunal, 
may  not  as  effectually  safeguard  the  right 
and  privilege  of  voting  as  might  be  devised, 

a  considered  alone  or  with  reference  to  a  prior 

J,  enactment. 

•  *But  the  obvious  answer  is  that  the  law  in 
question  has  been  declared  to  be  valid  under 
the  Constitution  of  the  state.  The  general 
right  to  vote  in  the  state  of  Missouri  is  pri- 
marily derived  from  the  state  ( United  8tate» 
r.  Reese,  92  U.  S.  214,  23  L.  ed.  563),  and 
the  elective  franchise,  if  one  of  the  funda- 
mental privileges  and  immunities  of  the  cit- 
izens of  St  Louis,  as  citizens  of  Missouri 
and  of  the  United  States,  is  clearly  such 
franchise  "as  regulated  and  established  by 
the  laws  or  Constitution  of  the  state  in 
which  it  is  to  be  exercised."  Blake  v.  Mo- 
Clung,  172  U.  S.  249,  43  L.  ed.  436,  19  Sup. 
Ct  Rep.  165,  quoting  from  the  opinion  of 
Mr.  Justice  Washington  at  circuit  in  Oor- 

6tld  v.  Coryell,  4  Wash.  C.  C.  380,  Fed.  Cas. 
o.  3,230.  The  power  to  classify  cities  with 
reference  to  their  population  having  been  ex- 
ercised in  conformity  with  the  Constitution 
of  the  state,  the  circumstance  that  the  reg- 
istration law  in  force  in  the  city  of  St  Louis 
was  made  to  differ  in  essential  particulars 
from  that  which  regulates  the  conduct  of 
elections  in  other  cities  in  the  state  of  Mis- 
souri does  not  in  itself  deny  to  the  citizens 
of  St  Louis  the  equal  protection  of  the  laws. 
Nor  did  the  exercise  by  the  general  assem- 
bly of  Missouri  of  the  discretion  vested  in  it 
by  law  give  rise  to  a  violation  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States.  Ohappell  Chemical  d  Fertili- 
ser Co.  v.  Sulphur  Uines  Co.  172  U.  8.  474, 
475,  43  L.  ed.  520,  621,  19  Sup.  Ct  Rep.  268, 
and  cases  cited;  Maaneell  v.  Dow,  176  U.  S. 
681,  598,  44  Led.  697,  603,  20  Sup.  Ct  Rep. 
448,  494. 
Judgment  affirmed. 


R.  A. 
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WILLIAMS,  Plff.  in  Err* 


EDGAR  FEARS,  Sheriff,  and  R.  B.  Aycock, 
Jailer. 


License  torn  on  emigrant  agent, 
of  citizens — equal  protection  o\ 


1.  The  Imposition  of  a  license  tax  upon  emi- 
grant agents  bj  Ga.  Laws  1898,  p.  21,  1  10, 
|  4,  which  leaves  laborers  free  to  make  their 
own  contracts,  and  restricts  the  business  of 
Inducing  them  to  enter  Into  labor  contracts 
and  to  change  their  location  only  by  imposing 
a  license  tax  upon  It,  Is  not  In  violation  of 
V.  8.  Const.  14th  Amend,  or  of  U.  8.  Const, 
art.  4,  |  2,  as  an  abridgment  of  the  privileges 
and  Immunities  of  citizens. 

A  discrimination  against  persons  engaged 
In  the  business  of  emigrant  agents  hiring  per- 
sons to  labor  outside  the  state,  by  a  statute 
which  Imposes  a  license  tax  upon  them,  but 
not  upon  persons  engaged  In  hiring  laborers 
to  work  wltbln  the  state,  is  not  unconstitu- 
tional as  a  denial  of  the  equal  protection  of 
the  laws. 

3.  A  burden  on  Interstate  commerce  Is  not  Im- 
posed by  Ga.  Laws  1898,  p.  21,  1  10,  I  4,  Im- 
posing a  license  tax  on  emigrant  agents  en- 
gaged In  the  business  of  hiring  persons  to 
labor  outside  the  state. 

[No.  287.] 

Argued  Ootober  S9,  1900.   Decided  Decern- 
ler  10,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia  to  review  a  decision  af- 
firming a  judgment  sustaining  a  license  tax 
on  emigrant  agents.  Affirmed. 
See  same  case  below,  35  S.  E.  698. 

H 

Statement  by  Mr.  Chief  Justice  Fallen  « 
•R.  A.  Williams  was  arrested  on  a  warrant  • 
issued  by  the  county  court  of  Morgan  coun- 
ty, Georgia,  and  placed  in  the  county  jail  on 
his  failure  to  give  bond  pending  his  trial. 
Thereupon  he  made  application  to  the  judge 
of  the  superior  court  within  and  for  that 
county  for  a  writ  of  habeas  corpus  by  peti- 
tion alleging  that  the  warrant  under  which 
he  was  arrested  charged  him  with  a  viola- 
tion of  the  10th  paragraph  of  {  2  of  the  gen- 
eral tax  act  of  Georgia  of  1898,  and  that  his 
restraint  was  illegal  because  that  part  of  the) 
act  was  in  conflict  with  clause  3  of  {  8,  and 
with  clause  6  of  S  9,  of  article  1,  and  with 
S  2  of  article  4  of  the  Constitution  of  the 
United  States;  and  also  with  the  14th  Amend- 
ment. The  writ  of  habeas  corpus  was  duly 
issued,  and  the  application  heard  on  the  re- 
turn thereto,  which  resulted  in  the  denial  of 
the  petition  by  the  superior  court  and  the 
remanding  of  Williams  to  custody.  The 
ease  was  then  carried  to  the  supreme  court 
of  Georgia,  where,  on  April  11,  1900,  judg- 
ment was  rendered  affirming  the  judgment  of 
the  superior  court   85  8.  E.  699. 

The  title  of  the  general  tax  act  of  1898 
(Georgia  Laws  1898,  p.  21)  read  thus: 

"An  act  to  levy  and  collect  a  tax  for  the 
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support  of  the  state  government  and  the 
public  institutions;  for  educational  purpos- 
es in  instructing  children  in  the  elementary 
branches  of  an  English  education  only;  to 
pay  the  interest  on  the  public  debt,  and  to 
pay  maimed  Confederate  soldiers  and  wid- 
ows of  Confederate  soldiers  such  amounts  as 
are  allowed  them  by  law  for  each  of  the  fls- 
„  eal  years  1890  and  1000;  to  prescribe  what 
£  persons,  professions,  and  property  are  liable 

•  to  taxation ;  to*prescribe  the  methods  of  col- 
lecting and  receiving  taxes;  to  prescribe 
the  method  of  ascertaining  the  property  of 
the  state  subject  to  taxation;  to  prescribe 
additional  questions  to  be  propounded  to 
taxpayers,  and  to  provide  penalties  and  for- 
feitures for  nonpayment  of  taxes;  to  pre- 
scribe how  the  oath  of  taxpayers  shall  be  ad- 
ministered, and  provide  penalties  for  viola- 
tion thereof,  and  for  other  purposes." 

Section  2  provided  "that  in  addition  to  the 
ad  valorem  tax  on  real  estate  and  personal 
property  as  required  by  the  Constitution  and 
provided  for  in  the  preceding  section,  the  fol- 
lowing specific  taxes  shall  be  levied  and  col- 
lected for  each  of  said  fiscal  years  1899  and 
1000." 

Then  followed  paragraphs  imposing  poll 
taxes,  and  taxes  on  lawyers,  doctors,  photog- 
raphers, auctioneers,  keepers  of  pool  and  bil- 
liard tables,  traveling  venders  of  patent  or 
proprietary  medicines,  special  nostrums, 
jewelry,  paper,  soap,  or  other  merchandise, 
local  insurance  agents,  etc 

Paragraph  10  was  as  follows: 

"Upon  each  emigrant  agent,  or  employer 
or  employee  of  such  agents,  doing  business 
in  this  state,  the  sum  of  $500  for  each  coun- 
ty in  which  such  business  is  conducted." 

Section  4  was  as  follows: 

"Be  it  further  enacted  by  the  authority 
aforesaid,  that  the  taxes  provided  for  in 
paragraphs  3,  4,  5,  6,  7,  8,  10,  11,  12,  13,  14, 
15,  10,  17,  18,  10,  20,  21,  22,  23,  24,  25,  26, 
£7,  28,  20,  30,  31,  and  32  of  f  2  of  this  act 
shall  be  paid  in  full  for  the  fiscal  years  for 
which  they  are  levied  to  the  tax  collectors 
of  the  counties  where  such  vocations  are  car- 
ried on  at  the  time  of  commencing  to  do  busi- 
ness specified  In  said  paragraphs.  Before 
any  person  taxed  by  paragraphs  3,  4,  6,  6, 
7,  8,  10,  11,  12,  13,  14,  15,  16,  17,  18,  10,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  20,  30,  31,  and 
32  of  8  2  of  this  act  shall  be  authorized  to 
carry  on  said  business  they  shall  go  before 
the  ordinary  of  the  county  in  which  they 
propose  to  do  business,  and  register  their 
names,  places  of  business,  and  at  the  same 
time  pay  their  taxes  to  the  tax  collector; 
and  it  shall  be  the  duty  of  said  ordinary  to 
Immediately  notify  the  comptroller  general 
and  the  tax  collector.  Any  person  failing 
to  register  with  the  ordinary,  or,  having  reg- 
is istered,  failing  to  pay  the  tax  as  herein  re- 
jj  quired,  shall  be  liable  to  indictment  for  mis- 

•  demeanor,  and,  on  conviction,  shall  be  "lined 
not  less  than  double  the  tax,  or  be  impris- 
oned as  prescribed  by  {  1039  of  volume  3  of 
the  Code  of  1895,  or  both,  in  the  discretion 
of  the  court.  One  half  of  said  fine  shall  be 
applied  to  the  payment  of  the  tax,  and  the 


other  to  the  fund  of  fines  and  forfeitures  for 
use  of  officers  of  court." 

Mr.  James  Davison  for  plaintiff  in  er- 
ror. 

it r.  J.  M.  Terrell  for  defendants  in  er- 
ror. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Persons  following  the  occupations  named 
in  some  twenty-nine  paragraphs  of  {  2  of  the 
tax  act  of  1898,  if  they  failed  to  register 
their  names  before  the  ordinary,  or,  having 
registered,  failed  to  pay  their  taxes,  as  re- 
quired by  {  4,  were  liable  to  indictment  for 
misdemeanor. 

The  supreme  court  of  Georgia  pointed  out 
that  it  did  not  distinctly  appear  whether 
Williams  was  charged  with  having  done 
business  without  registering,  or  without 
paying  the  tax,  but  considered  that  to  be 
immaterial,  since  he  could  not  be  punished 
for  a  failure  to  do  either,  if  the  provision 
imposing  the  tax  were  unconstitutional. 

As  preliminary  to  considering  the  validi- 
ty of  the  provision  the  court,  as  matter  of 
original  definition,  and  in  view  of  prior  leg- 
islation (Acts  1876,  p.  17;  Acts  1877,  p. 
120;  Code,  1882,  {  4508,  o,  0,  c),  held  that 
the  term  "emigrant  agent,"  as  used  in  the 
general  tax  act  of  1808,  meant  a  person  en- 
gaged in  hiring  laborers  in  Georgia  to  be  em- 
ployed beyond  the  limits  of  that  state. 

The  court  called  attention  to  the  fact  that, 
while  previous  acts  had  required  a  license, 
this  act  provided  for  a  specific  tax  on  the 
occupation  of  emigrant  agents  in  common 
with  very  many  other  occupations,  the  de- 
clared purpose  of  the  levy  being  for  the  sup- 
port of  the  government,  and  ruled  that  the 
question  of  whether  the  tax  was  so  excess- 
ive as  to  amount  to  a  prohibition  on  the 
transaction  of  that  business  did  not  arise,* 
and,  indeed,  was  not  raised.  £ 
*  The  inquiry  is,  then,  whether  a  state  law* 
taxing  occupations  is  invalid  so  far  as  ap- 
plicable to  the  pursuit  of  the  business  of  hir- 
ing persons  to  labor  outside  the  state  limits, 
because  in  conflict  with  the  Federal  Consti- 
tution. 

On  behalf  of  plaintiff  in  error  it  is  insist* 
ed  that  paragraph  10  is  in  conflict  with  the 
14th  Amendment  because  it  restricts  the 
right  of  the  citizen  to  move  from  one  state  to 
another,  and  so  abridges  his  privileges  and 
immunities;  impairs  the  natural  right  to 
labor;  and  is  class  legislation,  discriminat- 
ing arbitrarily  and  without  reasonable  ba- 
sis. 

Undoubtedly  the  right  of  locomotion,  the 
right  to  remove  from  one  place  to  another 
according  to  inclination,  is  an  attribute  of 
personal  liberty,  and  the  right,  ordinarily, 
of  free  transit  from  or  through  the  territory 
of  any  state  is  a  right  secured  by  the  14th 
Amendment  and  by  other  provisions  of  the 
Constitution. 

And  so  as  to  the  right  to  contract  The 
liberty,  of  which  the  deprivation  without 
due  process  of  law  is  forbidden,  "means  not 
only  the  right  of  the  citizen  to  be  free  from 
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the  mere  physical  restraint  of  his  person, 
as  by  incarceration,  but  the  term  is  deemed 
to  embrace  the  right  of  the  citizen  to  be  free 
in  the  enjoyment  of  all  his  faculties;  to  be 
free  to  use  them  in  all  lawful  ways;  to  lire 
and  work  where  he  will;  to  earn  his  liveli- 
hood by  any  lawful  calling;  to  pursue  any 
livelihood  or  avocation,  and  for  that  pur- 
pose to  enter  into  all  contracts  which  may 
be  proper,  necessary,  and  essential  to  his 
carrying  out  to  a  successful  conclusion  the 
purposes  above  mentioned;  ...  al- 
though it  may  be  conceded  that  this  right  to 
contract  in  relation  to  persons  or  property 
or  to  do  business  within  the  jurisdiction  of 
the  state  may  be  regulated  and  Boznetimes 
prohibited  when  the  contracts  or  business 
conflict  with  the  policy  of  the  state  as  con- 
tained in  its  statutes."  Allgeyer  v.  Louisi- 
ana, 165  U.  S.  580,  591,  41  L.  ed.  835,  836, 
17  Sup.  Ct.  Rep.  427;  Holden  v.  Hardy,  169 
U.  S.  SCO,  42  L.  ed.  780,  18  Sup.  Ct  Rep.  383. 

But  this  act  is  a  taxing  act,  by  the  2d 
section  of  which  taxes  are  levied  on  occupa- 
tions, including,  by  paragraph  10,  the  occu- 
pation of  hiring  persons  to  labor  elsewhere. 
If  it  can  be  said  to  affect  the  freedom  of 
M  egress  from  the  state,  or  the  freedom  of  con- 
gj  tract,  it  is  only  incidentally  and  remotely. 
«  The*individual  laborer  is  left  free  to  come 
and  go  at  pleasure,  and  to  make  such  con- 
tracts as  he  chooses,  while  those  whose  busi- 
ness it  is  to  induce  persons  to  enter  into  la- 
bor contracts  and  to  change  their  location, 
though  left  free  to  contract,  are  subjected  to 
taxation  in  respect  of  their  business  as  other 
citizens  are. 

The  amount  of  the  tax  imposed  on  occupa- 
tions varies  with  the  character  of  the  occu- 
pation. Dealers  in  futures  are  compelled  to 
pay  $1,000  annually  for  each  county  in 
which  the  business  is  carried  on ;  circus  oom- 

8 anies  exhibiting  in  cities  or  towns  of  20,- 
00  inhabitants  or  more,  $1,000  each  day  of 
exhibition;  peddlers  of  cooking  stoves  or 
ranges,  $200  in  every  county  in  which  such 
peddler  may  do  business;  peddlers  of  clocks, 
$100;  and  so  on. 

The  general  legislative  purpose  is  plain, 
and  the  intention  to  prohibit  this  particu- 
lar business  cannot  properly  be  imputed 
from  the  amount  of  the  tax  payable  by  those 
embarked  in  it,  even  if  we  were  at  liberty  on 
this  record  to  go  into  that  subject. 

It  would  seem,  moreover,  that  the  business 
itself  is  of  such  nature  and  importance  as  to 
justify  the  exercise  of  the  police  power  in  its 
regulation.  We  are  not  dealing  with  single 
instances,  but  with  a  general  business,  and 
it  is  easy  to  see  that,  if  that  business  is  not 
subject  to  regulation,  the  citizen  may  be  ex- 
posed to  misfortunes  from  which  he  might 
otherwise  be  legitimately  protected. 

Nor  does  it  appear  to  us  that  the  objection 
of  unlawful  discrimination  is  tenable. 

The  point  is  chiefly  rested  on  the  ground 
that,  inasmuch  as  the  business  of  hiring  per- 
sons to  labor  within  the  state  is  not  subject- 
ed to  a  like  tax,  the  equal  protection  of  the 
laws  secured  by  the  14th  Amendment  is 
thereby  denied. 
In  Shepperd  v.  Sumter  County  Oomr*.  69 


Cto.  585,  27  Am.  Rep.  $94,  approved  and  fol- 
lowed in  this  ease,  the  supreme  court  of 
Georgia  decided  that  the  act  of  1876,  which 
required  a  license  as  preliminary  to  carry* 
ing  on  this  business,  was  not  unconstitution- 
al on  this  ground,  for  the  reason  that  it  did 
not  appear  that  hiring  for  internal  employ- « 
ment  had  become  a  business  in  Georgia,  orjj 
was*pursued  as  such  by  any  person  or  per-* 
sons.  And  for  the  further  reason  that  the 
state  could  properly  discriminate  in  its  po- 
lice and  fiscal  legislation  between  occupa- 
tions of  similar  nature  but  of  dissimilar  ten- 
dency; between  those  which  tended  to  induce 
the  laboring  population  to  leave,  and  those 
which  tended  to  induce  that  population  to 
remain. 

We  are  unable  to  say  that  such  a  discrim- 
ination, if  it  existed,  did  not  Test  on  reasona- 
ble grounds,  and  was  not  within  the  discre- 
tion of  the  state  legislature.  American  Su- 
gar Ref.  Co.  v.  Louisiana,  179  U.  S.  88, 
ante,  p.  43,  21  Sup.  Ct  Rep.  43,  and  cases 
cited. 

In  fine,  we  hold  that  the  act  does  not  con* 
flict  with  the  14th  Amendment. in  the  par- 
ticulars named. 

Counsel  for  plaintiff  in  error  further  con- 
tends that  the  imposition  of  the  tax  cannot 
be  sustained  because  in  contravention  of 
clause  3  of  {  8,  and  clause  5  of  {  9,  of  arti- 
cle 1  of  the  Constitution. 

Clause  6  of  S  9  provides  that  "no  tax  or 
duty  shall  be  laid  on  articles  exported  from 
any  state."  The  facta  of  this  case  do  not 
bring  it  within  the  purview  of  this  prohibi- 
tion upon  the  power  of  Congress,  and  it  need 
not  be  considered  as  a  substantive  ground  of 
objection. 

The  real  question  is,  Does  this  law  amount 
to  a  regulation  of  oommerce  among  the 
states  f  To  answer  that  question  in  the  af- 
firmative is  to  hold  that  the  emigrant  agent 
is  engaged  in  such  oommerce,  and  that  this 
tax  is  a  restriction  thereon. 

In  Mobile  County  v.  Kimball,  102  U.  8. 
702,  20  L.  ed.  241,  Mr.  Justice  Field,  deliv- 
ering the  opinion  of  the  court,  said:  "Com- 
merce with  foreign  nations  and  among  the 
states,  strictly  considered,  consists  in  inter- 
course and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  tran- 
sit of  persons  and  property,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodi- 
ties." Broad  as  is  the  import  of  the  word 
"commerce"  as  used  in  the  Constitution,  this 
definition  is  quite  comprehensive  enough  for 
our  purposes  here. 

These  agents  were  engaged  in  hiring  la- 
borers in  Georgia  to  be  employed  beyond  the 
limits  of  the  state.   Of  course,  transporta- 
tion must  eventually  take  place  as  the  result  »• 
of  such  contracts,  but  it  does  not  follow  thatjj 
the  emigrant  agent  wm -engaged  in  transpor- 
tation, or  that  the  tax  on  his  occupation  was 
levied  on  transportation. 

In  McCall  v.  California,  130  U.  S.  104,  $4 
L.  ed.  391,  3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct  Rep.  881,  we  held  that  the  agency  of  a 
line  of  railroad  between  Chicago  and  New 
York,  established  in  San  Francisco  for  the 
purpose  of  inducing  passengers  going  from 
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San  Francisco  to  New  York  to  take  that  Hue 
at  Chicago,  bat  not  engaged  in  selling  tick- 
ets for  the  route,  or  receiving  or  paying  out 
money  on  account  of  it,  was  an  agency  en- 
gaged in  interstate  commerce.  But  there 
the  business  was  directly  connected  with  in- 
terstate commerce,  and  consisted  wholly  in 
carrying  it  on.  The  agent  was  the  agent  of 
the  transportation  company,  and  he  was  act- 
ing solely  in  its  interests. 

So  in  Norfolk  <£  W.  R.  Co.  v.  Pennsylva- 
nia, 130  U.  S.  114,  84  L.  ed.  394,  3  Inters. 
Com.  Rep.  178,  10  Sop.  Ct  Rep.  958,  it  was 
ruled  that  a  tax  imposed  by  a  state  on  a  cor- 
poration engaged  in  the  business  of  inter- 
state commerce,  as  described,  for  the  privi- 
lege of  keeping  an  office  in  the  state,  was  a 
tax  on  commerce  among  the  states. 

On  the  other  hand,  it  was  held  in  Nathan 
r.  Louisiana,  8  How.  73,  12  L.  ed  992,  that 
a  broker  dealing  in  foreign  bills  of  exchange 
was  not  engaged  in  commerce,  but  in  supply- 
ing an  instrument  of  commerce,  and  that  a 
state  tax  on  all  money  or  exchange  brokers 
was  not  void  as  to  him  as  a  regulation  of 
commerce. 

In  Paul  v.  Virginia,  8  Wall.  168,  183,  19 
L.  ed.  357,  361,  it  was  decided  that  issuing 
a  policy  of  insurance  was  not  a  transaction 
of  commerce,  and  it  was  said:  "The  poli- 
cies are  simple  contracts  of  indemnity 
against  loss  by  fire,  entered  into  between  the 
corporations  and  the  assured  for  a  considera- 
tion paid  by  the  latter.  These  contracts  are 
not  articles  of  commerce  in  any  proper  mean- 
ing of  the  word.  They  are  not  subjects  of 
trade  and  barter  offered  in  the  market  as 
something  having  an  existence  in  value  inde- 
pendent of  the  parties  to  them.  They  are 
not  commodities  to  be  shipped  or  forwarded 
from  one  state  to  another  and  then  put  up 
for  sale." 

Again,  in  Hooper  v.  California,  155  U.  S. 
048,  656,  39  L.  ed.  297,  300,  6  Inters.  Com. 


Rep.  010,  IS  Sup.  Ot  Rep.  207,  It  was  held 
that  a  section  of  the  Penal  Code  of  Califor- 
nia making  it  a  misdemeanor  for  a  person  la 
that  state  to  procure  insurance  for  a  red- as 
dent  in  the  state  from  an  insurance  oom-  Jj 
pany  not* incorporated  under  its  laws,  and* 
which  had  not  complied  with  its  laws  rela- 
tive to  insurance,  was  not  a  regulation  of 
commerce.  Mr.  Justice  White  there  adverts 
to  the  real  distinction  on  which  the  general 
rule  and  its  exceptions  are  based,  "and  which 
consists  in  the  difference  between  interstate 
commerce  or  an  instrumentality  thereof  on 
the  one  side,  and  the  mere  incidents  which 
may  attend  the  carrying  on  of  such  com- 
merce on  the  other.  This  distinction  has  al- 
ways been  carefully  observed,  and  is  clearly 
denned  by  the  authorities  cited.  If  the  pow- 
er to  regulate  interstate  commerce  applied 
to  all  the  incidents  to  which  said  commerce 
might  give  rise  and  to  all  contracts  which 
might  be  made  in  the  course  of  its  transac- 
tion, that  power  would  embrace  the  entire 
sphere  of  mercantile  activity  in  any  way  con- 
nected with  trade  between  the  states,  and 
would  exclude  state  control  over  many  con- 
tracts purely  domestic  in  their  nature." 

The  imposition  of  this  tax  falls  within  the 
distinction  stated.  These  labor  contracts 
were  not  in  themselves  subjects  of  traffic  be- 
tween the  states,  nor  was  the  business  of  hir- 
ing laborers  so  immediately  connected  with 
interstate  transportation  or  interstate  traf- 
fic that  it  could  be  correctly  said  that  those 
who  followed  it  were  engaged  in  interstate 
commerce,  or  that  the  tax  on  that  occupa- 
tion constituted  a  burden  on  such  commerce. 

Nor  was  the  imposition  in  violation  of  { 
2  of  article  4,  as  there  was  no  discrimina- 
tion between  the  citizens  of  other  states  and 
the  citizens  of  Georgia. 

Judgment  affirmed. 

Mr.  Justice  Harlan  dissented, 
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(179  U.  fl.  «4S) 
WILLIAM  B.  AUSTIN,  Plff.  in  Brrn 

STATE  OF  TENNESSEE. 

Interstate  co mmerce — original  paokages  of 
eigarettes — judicial  notice — police  power 
to  prohibit  sale  of  cigarette*. 

1.  A  product,  such  as  tobacco,  that  haa  from 
time  immemorial  been  recognised  by  custom 
or  law  as  a  fit  subject  for  barter  or  sale, 
particularly  If  Its  manufacture  has  been 
made  the  subject  of  Federal  regulation  and 
taxation,  must  be  recognised  as  a  legitimate 
article  of  commerce,  although  It  may  to  a 
certain  extent  be  within  the  police  power 
of  the  states. 

2.  The  court  cannot  take  Judicial  notice  of  the 
tact  that  tobacco  In  the  form  of  cigarettes  Is 
more  noxious  than  In  any  other  form. 

I.  A  legislative  restriction  on  or  prohibition 
of  the  sale  of  cigarettes,  the  use  of  which  Is 
somewhat  generally  believed  to  be  deleteri- 
ous, particularly  to  young  people,  is  within 
the  police  power  of  the  legislature,  provided 
it  does  not  apply  to  original  packages,  or 
make  any  discrimination  against  cigarettes 
Imported  from  other  states,  and  if  there  is 
no  doubt  that  the  statute  is  designed  for  the 
protection  of  the  public  health. 

4.  Paper  packages  of  cigarettes,  each  8  Inches 
In  length  and  1%  inches  in  width,  contain- 
ing ten  cigarettes,  without  any  shipping  ad- 
dress on  such  packages,  when  they  are  taken 
from  a  loose  pile  of  such  packages  at  the  fac- 
tory by  an  express  company.  In  a  basket 
which  It  furnishes,  in  which  It  carries  them 
and  from  which  It  empties  them  on  the  coun- 
ter of  a  consignee  in  another  state,  do  not 
constitute  original  packages  of  Interstate 
commerce,  but,  It  there  is  any  original  pack- 
age in  the  shipment,  it  is  the  basket. 

[No.  25.] 

Argued  November  9,  10,  1699.   Decided  No- 
vember 19,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decision 
affirming  a  judgment  of  conviction  for  sale 
of  cigarettes  in  violation  of  statute.  Af- 
firmed. 

See  same  case  below,  101  Term.  563,  48 
8.  W.  305. 
The  facts  are  stated  in  the  opinion. 

Statement  by  Mr.  Justice  Brown  t 

This  was  a  writ  of  error  to  review  the  con- 
viction of  Austin  for  the  sale  of  cigarettes 
in  violation  of  an  act  of  the  general  assem- 
bly of  Tennessee  (Acts  of  1897,  chap.  30)  the 
material  portion  of  which  reads  as  follows : 

"Be  it  enacted  by  the  general  assembly  of 
the  state  of  Tennessee,  That  it  shall  be  a  mis- 
demeanor for  any  person,  firm,  or  corpora- 
tion to  sell,  offer  to  sell,  or  to  bring  into  the 
state  for  the  purpose  of  selling,  giving  away, 
or  otherwise  disposing  of,  any  eigarettes, 
cigarette  paper,  or  substitute  for  the  same; 
and  a  violation  of  any  of  the  provisions  of 
this  act  shall  be  a  misdemeanor  punishable 
by  a  fine  of  not  less  than  $50." 

Defendant  was  convicted  in  the  circuit 
court  of  Monroe'oounty,  fined  $50,  and  com* 
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mitted  until  the  fine  should  be  paid ;  and  up- 
on appeal  to  the  supreme  court  of  Tennessee 

the  judgment  of  the  circuit  court  was  af- 
firmed.   101  Tenn.  663,  48  S.  W.  305. 

Messrs.  W.  W.  Fuller,  John  G.  John- 
son, and  J.  Parker  for  plaintiff  in  error. 
Ur.  G.  W.  Pickle  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

It  is  charged  that  the  act  in  question,  in 
its  application  to  the  facts  of  this  case,  is  an 
infringement  upon  the  exclusive  power  of 
Congress  to  regulate  commerce  between  the 
states.  This  is  the  sole  question  presented 
for  our  determination. 

We  are  not  disposed  to  question  the  gen- 
eral principle  that  the  states  cannot,  under 
the  guise  of  inspection  or  revenue  laws,  for- 
bid or  impede  the  introduction  of  products, 
and  more  particularly  of  food  products,  uni- 
versally recognized  as  harmless  (Minnesota 
v.  Barber,  136  U.  S.  313,  34  L.  ed.  455,  3  In- 
ters. Com.  Rep.  185,  10  Sup.  Ct.  Rep.  862; 
Brimmer  v.  Bebman,  138  U.  S.  78,  34  L.  ed. 
862,  3  Inters.  Com.  Rep.  485,  11  Sup.  Ct 
Rep.  213),  or  otherwise  burden  foreign  or  in- 
terstate commerce  by  regulations  adopted 
under  the  assumed  police  power  of  the  state, 
but  obviously  for  the  purpose  of  taxing  such 
commerce  or  creating  discriminations  in  fa- 
vor of  home  producers  or  manufacturers. 
Passenger  Cases,  7  How.  283,  12  L.  ed.  702 ; 
Welton  v.  Missouri,  91  U.  S.  275,  23  L.  ed. 
347;  Henderson  v.  New  York,  92  U.  S.  259, 
sub  nom.  Henderson  v.  Wickham,  23  L.  ed. 
543 ;  Hannibal  &  St.  J.  R.  Co.  v.  flutes,  95 
U.  S.  465,  24  L.  ed.  527;  Ouy  v.  Baltimore, 
100  U.  S.  434,  26  L.  ed.  743;  Ward  v.  Mary- 
land, 12  Wall.  418,  20  L.  ed.  449;  New  York 
v.  Compagnie  Qinerale  Transatlantique,  107 
U.  S.  59,  27  L.  ed.  383,  2  Sup.  Ct.  Rep.  87. 
In  this  connection  we  indorse  fully  what  was 
said  by  this  court  in  ilugler  v.  Kansas,  123 
U.  S.  023,  661,  31  L.  ed.  205,  210,  8  Sup.  Ct. 
Rep.  273 :  "If,  therefore,  a  statute  purport- 
ing to  have  been  enacted  to  protect  the  pub- 
lic health,  the  public  morals,  or  the  public 
safety  has  no  real  or  substantial  relation  to 
those  objects,  or  is  a  palpable  invasion  of 
rights  secured  by  the  fundamental  law,  it  is 
the  duty  of  the  courts  to  so  adjudge,  and 
thereby  give  effect  to  the  Constitution." 

The  supreme  court  of  Tennessee  placed  its'* 
decision  of  this  case  upon  two  grounds :» 
first,  that  cigarettes  were  not 'legitimate* 
articles  of  commerce;  second,  that  the  sale 
shown  to  have  been  made  was  not  the  sale  of 
an  original  package  in  the  true  commercial 
sense. 

1.  We  are  not  prepared  to  fully  indorse 
the  opinion  of  that  court  upon  the  first 
point.  Whatever  product  has  from  time 
immemorial  been  recognized  by  custom  or 
law  as  a  fit  subject  for  barter  or  sale,  par- 
ticularly if  its  manufacture  has  been  made 
the  subject  of  Federal  regulation  and  taxa- 
tion, must,  we  think,  be  recognized  as  a  le- 
gitimate article  of  commerce  although  it 
may  to  a  certain  extent  be  within  the  police 
power  of  the  states.   Of  this  class  of 


Digitized  by 


Google 


1800. 


AUSTIN  t.  TENNESSEE. 


183 


is  tobaoco.  From  the  first  settlement  of 
the  colony  of  Virginia  to  the  present  day  to- 
bacco has  been  one  of  the  moat  profitable  and 
important  products  of  agriculture  and  com- 
merce, and  while  its  effects  may  be  injurious 
to  some,  its  extensive  use  over  practically 
the  entire  globe  is  a  remarkable  tribute  to 
its  popularity  and  value.  We  are  clearly  of 
opinion  that  it  cannot  be  classed  with  dis- 
eased cattle  or  meats,  decayed  fruit,  or  other 
articles,  the  use  of  which  is  a  menace  to  the 
health  of  the  entire  community.  Congress, 
too,  has  recognized  tobacco  in  its  various 
forms  as  a  legitimate  article  of  commerce  by 
requiring  licenses  to  be  taken  for  its  manu- 
facture and  sale,  imposing  a  revenue  tax  up- 
on each  package  of  cigarettes  put  upon  the 
market,  and  by  making  express  regulations 
for  their  manufacture  and  sale,  their  expor- 
tation and  importation.  Cigarettes  are  but 
one  of  the  numerous  manufactures  of  tobac- 
co, and  we  cannot  take  judicial  notice  of  the 
fact  that  it  is  more  noxious  in  this  form 
than  in  any  other.  Whatever  might  be  our 
individual  views  as  to  its  deleterious  tenden- 
cies, we  cannot  hold  that  any  article  which 
Congress  recognizes  in  so  many  ways  is  not 
a  legitimate  article  of  commerce.  The  lan- 
guage of  Chief  Justice  Taney  in  the  License 
Coses,  6  How.  504,  12  L.  ed.  256,  with  refer- 
ence to  intoxicating  liquors  is  so  pertinent  to 
this  case  that  it  deserves  to  be  here  repeated: 
"But  spirits  and  distilled  liquors  are  uni- 
versally admitted  to  be  subjects  of  ownership 
and  property,  and  are  therefore  subjects  of 
exchange,  barter,  and  traffic,  like  any  other 
commodity  in  which  a  right  of  property  ex- 

•  ists.  And  Congress,  under  its  general  power 
J  to  regulate  commerce  with  foreign  nations, 

*  may 'prescribe  what  article  of  merchandise 
shall  be  admitted  and  what  excluded;  and 
may,  therefore,  admit  or  not,  as  it  shall  deem 
best,  the  importation  of  ardent  spirits.  And 
inasmuch  as  the  laws  of  Congress  authorize 
their  importation,  no  state  has  a  right  to 
prohibit  their  introduction." 

"But  I  do  not  understand  the  law  of  Mas- 
sachusetts or  Rhode  Island  as  interfering 
with  the  trade  in  ardent  spirits  while  the 
article  remains  a  part  of  foreign  commerce, 
and  is  in  the  hands  of  the  importer  for  sale, 
in  the  cask  or  vessel  in  which  the  laws  of 
Congress  authorize  it  to  be  imported.  These 
state  laws  act  altogether  upon  the  retail  or 
domestic  traffic  within  their  respective  bor- 
ders. They  act  upon  the  article  after  it  has 
passed  the  line  of  foreign  commerce,  and  be- 
come a  part  of  the  general  mass  of  property 
in  the  state.  These  laws  may,  indeed,  dis- 
courage imports,  and  diminish  the  price  which 
ardent  spirits  would  otherwise  bring.  But 
although  a  state  is  bound  to  receive  and  to 
permit  the  sale  by  the  importer  of  any  arti- 
cle of  merchandise  which  Congress  authoriz- 
es to  be  imported.  It  is  not  bound  to  furnish 
a  market  for  it,  nor  to  abstain  from  the  pas- 
sage of  any  law  which  it  may  deem  neces- 
sary or  advisable  to  guard  the  health  or 
morals  of  its  citizens,  although  such  law  may 
discourage  importation,  or  diminish  the 
profits  of  the  importer,  or  lessen  the  revenue 
of  the  general  government.  And  if  any 


state  deems  the  retail  and  internal  traffic  in 
ardent  spirits  injurious  to  its  citizens,  and 
calculated  to  produce  idleness,  vice,  or  de- 
bauchery, I  see  nothing  in  the  Constitution 
of  the  linited  States  to  prevent  it  from  reg- 
ulating and  restraining  the  traffic,  or  from 
prohibiting  it  altogether,  if  it  thinks  prop- 
er." 

The  same  ruling  with  regard  to  the  power 
of  the  states  to  prohibit  the  sale  of  intoxi- 
cating liquors  was  made  in  Bartemyer  v. 
Iowa,  18  Wall.  129,  21  U  ed.  920,  in  which  it 
was  held  the  right  to  sell  such  liquors  was 
not  a  privilege  or  immunity  which,  by  the 
14th  Amendment,  the  states  were  forbidden 
to  abridge.  And  in  the  later  case  of  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  £4 
L.  ed.  989,  it  was  held  that  a  company  char- 
tered "for  the  purpose  of  manufacturing 
malt  liquors  in  all  their  varieties"  held  its 
franchise  subject  to  the  police  power  of  the 
state,  and  that,  if  the  public  safety  or  pub-*, 
lie  morals  required  the  discontinuance  of  J 
such*manufactures,  the  legislature  might  so  • 
provide,  notwithstanding  individuals  and 
corporations  might  thereby  suffer  inconveni- 
ence. In  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct  Rep.  273,  and  Kidd- 
v.  Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2  In- 
ters. Com.  Rep.  232,  9  Sup.  Ct  Rep.  6,  the 
principle  of  this  case  was  extended  so  far  as 
to  hold  that  such  laws  might  be  enforced 
against  persons  who,  at  the  time,  happened 
to  own  property  whose  chief  value  consisted 
in  its  fitness  for  manufacturing  intoxicating 
liquors,  without  compensating  them  for  the 
diminution  in  value  resulting  from  such  pro- 
hibitory enactments;  and  in  Foster  v.  Kan- 
sas cw  rel.  Johnston,  112  TJ.  S.  201,  28  L.  ed. 
629,  5  Sup.  Ct.  Rep.  8,  97,  it  was  regarded  as 
the  settled  doctrine  of  this  court  that  such 
laws,  prohibiting  the  sale  and  manufacture 
of  intoxicating  liquors,  were  not  repugnant 
to  the  Constitution  of  the  United  States. 

How  far  such  laws  could  be  made  applica- 
ble to  articles  admitted  to  be  innocuous  has 
never  been  decided  by  this  court.  Nor  is  It 
necessary  to  the  decision  of  this  case.  It 
was  held,  however,  in  Powell  v.  Pennsylva- 
nia, 127  17.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct 
Rep.  992,  1257,  that  a  statute  of  Pennsylva- 
nia prohibiting  the  manufacture  or  sale  of 
oleomargarine  was  a  lawful  exercise  by  the 
state  of  its  power  to  protect  by  police  regu- 
lations the  public  health,  and  that  it  neither 
denied  to  persons  within  the  jurisdicion  of 
the  state  the  equal  protection  of  the  laws, 
nor  deprived  them  of  their  property  without 
compensation,  and  was  not  otherwise  repug- 
nant to  the  14th  Amendment  Said  Mr. 
Justice  Harlan:  "It  [this  court]  cannot 
adjudge  that  the  defendant's  rights  of  liber- 
ty and  property,  as  thus  defined,  have  been 
infringed  by  the  statute  of  Pennsylvania, 
without  holding  that,  although  it  may  havo 
been  enacted  in  good  faith  for  the  objects  ex- 
pressed in  its  title,  namely,  to  protect  the 
public  health  and  to  prevent  the  adultera- 
tion of  dairy  products  and  fraud  in  the  sale 
thereof,  it  has,  in  fact,  no  real  or  substantial 
relation  to  those  objects.  The  court  is  una* 
ble  to  affirm  that  this  legislation  has  no  real 
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or  substantial  relation  to  such  objects."  So, 
too,  in  Plutnley  v.  Massachusetts,  155  U.  8. 
461,  39  L.  ed.  223,  5  Inters.  Com.  Rep.  590, 
15  Sup.  Ct.  Rep.  154,  a  statute  of  Massachu- 
setts prohibiting  the  sale  of  oleomargarine 
artificially  colored  so  as  to  cause  it  to  look 
like  yellow  butter,  and  so  brought  into  the 
i  state,  was  decided  not  to  be  in  conflict  with 
|  the  commerce  clause  of  the  Constitution. 
*  These  cases  recognise  the  fact  that  intoxi- 
cating liquors  belong  to  a  class  of  commodi- 
ties which,  in  the  opinion  of  a  great  many  es- 
timable people,  are  deleterious  in  their  ef- 
fects, demoralizing  in  their  tendencies,  and 
often  fatal  in  their  excessive  indulgence;  and 
that,  while  their  employment  as  a  medicine 
may  sometimes  be  beneficial,  their  habitual 
and  constant  use  as  a  beverage,  whatever  it 
may  be  to  individuals,  is  injurious  to  the 
community.  It  may  be  that  their  evil  ef- 
fects have  been  exaggerated,  and  that,  though 
their  use  is  usually  attended  with  more  or 
less  danger,  it  is  by  no  means  open  to  univer- 
sal condemnation.  It  is,  however,  within 
the  power  of  each  state  to  investigate  the 
subject  and  to  determine  its  policy  in  that 
particular.  If  the  legislative  body  come  de- 
liberately to  the  conclusion  that  a  due  regard 
for  the  public  safety  and  morals  requires  a 
suppression  of  the  liquor  traffic,  there  is 
nothing  in  the  commercial  clause  of  the  Con- 
stitution, or  in  the  14th  Amendment  to  that 
instrument,  to  forbid  its  doing  so.  While, 
perhaps,  it  may  not  wholly  prohibit  the  use 
or  sale  of  them  for  medicinal  purposes,  it 
may  hedge  about  their  use  as  a  general  bev- 
erage such  restrictions  as  it  pleases.  Nor 
can  we  deny  to  the  legislature  the  power  to 
impose  restrictions  upon  the  sale  of  noxious 
or  poisonous  drugs,  such  as  opium  and  other 
similar  articles,  extremely  valuable  as  medi- 
cines, but  equally  baneful  to  the  habitual 
user. 

Cigarettes  do  not  seem  until  recently  to  have 
attracted  the  attention  of  the  public  as  more 
Injurious  than  other  forms  of  tobacco;  nor 
are  we  now  prepared  to  take  judicial  notice 
of  any  special  injury  resulting  from  their 
use  or  to  indorse  the  opinion  of  the  supreme 
court  of  Tennessee  that  "they  are  inherently 
bad  and  bad  only."  At  the  same  time  we 
should  be  shutting  our  eyes  to  what  is  con- 
stantly passing  before  them  were  we  to  affect 
an  ignorance  of  the  fact  that  a  belief  in  their 
deleterious  effects,  particularly  upon  young 
people,  has  become  very  general,  and  that 
communications  are  constantly  finding  their 
way  into  the  public  press  denouncing  their 
use  as  fraught  with  great  danger  to  the 
youth  of  both  sexes.  Without  undertaking 
to  affirm  or  deny  their  evil  effects,  we  think 
it  within  the  province  of  the  legislature  to 
say  how  far  they  may  be  sold,*or  to  prohibit 
their  sale  entirely,  after  they  have  been  tak- 
en from  the  original  packages  or  have  left 
the  hands  of  the  importer,  provided  no  dis- 
crimination be  used  as  against  such  as  are 
Imported  from  other  states,  and  there  be  no 
reason  to  doubt  that  the  act  in  question  is 
designed  for  the  protection  of  the  public 
health. 

We  have  had  repeated  occasion  to  hold, 


where  state  legislation  has  been  attacked  as 
violative  either  of  the  power  of  Congress 
over  interstate  commerce,  or  of  the  14th 
Amendment  to  the  Constitution,  that,  if  the 
action  of  the  state  legislature  were  as  a  bona 
fide  exercise  of  its  police  power,  and  dictated 
by  a  genuine  regard  for  the  preservation  of 
the  public  health  or  safety,  such  legislation 
would  be  respected,  though  it  might  inter- 
fere indirectly  with  interstate  commerce, 
While,  as  was  said  in  H olden  v.  Hardy,  169 
U.  S.  366,  392,  42  L.  ed.  780,  791, 18  Sup.  Ct. 
Rep.  383,  "the  police  power  cannot  be  put 
forward  as  an  excuse  for  oppressive  and  un- 
just legislation,  it  may  be  lawfully  resorted 
to  for  the  purpose  of  preserving  the  public 
health,  safety,  or  morals,  or  the  abatement 
of  public  nuisances,  and  a  large  discretion 
is  necessarily  vested  in  the  legislature  to  de- 
termine, not  only  what  the  interests  of  the 
public  require,  but  what  measures  are  neces- 
sary for  the  protection  of  such  interests." 
Thus,  while  in  Hannibal  &  St.  J.  R.  Co.  v. 
Husen,  95  U.  S.  465,  24  L.  ed.  627,  it  was  held 
that  a  statute  of  Missouri,  prohibiting  the 
driving  or  bringing  of  any  Texas,  Mexican, 
or  Indian  cattle  into  the  state,  was  in  con- 
flict with  the  interstate  commerce  clause  of 
the  Constitution,  it  was  subsequently  held 
that  the  introduction  of  diseased  cattle 
might  be  prohibited  altogether,  or  subjected 
to  such  regulations  as  the  legislature  chose 
to  impose.  Missouri,  K.  A  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct,  Rep. 
488.  So,  too,  although  it  was  held  in  Bar- 
bier  v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923, 
6  Sup.  Ct  Rep.  357,  and  in  Soon  Bing  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  5  Sup. 
Ct.  Rep.  730,  that  a  municipal  ordinance  pro- 
hibiting laundry  work  within  certain  terri- 
torial limits  and  within  certain  hours  was 
purely  a  police  regulation,  such  an  ordinance 
was  void,  if  it  conferred  upon  the  municipal 
authorities  arbitrary  power  at  their  own  will 
and  without  regard  to  discretion  in  the  legal 
sense  of  the  term,  to  give  or  withhold  con- 
sent as  to  persons  or  places,  without  regard  © 
to  the  competency  of  the  persons  applying, 5 
or  the  propriety  of 'the  place  selected  for* 
carrying  on  business.  Tick  Wo  v.  Hopkins. 
1 18  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064.  In  delivering  the  opinion  Mr.  Justice 
Matthews  observed:  "Though  the  law  it- 
self be  fair  on  its  face  and  impartial  in  ap- 
pearance, yet  if  it  is  applied  and  adminis- 
tered by  public  authority  with  an  evil  eye 
and  an  unequal  hand,  so  as  practically  to 
make  unjust  and  illegal  discriminations  be- 
tween persons  in  similar  circumstances,  ma* 
terial  to  their  rights,  the  denial  of  equal 
justice  is  still  within  the  prohibition  of  the 
Constitution." 

We  are  therefore  of  opinion  that  although 
the  state  of  Tennessee  may  not  wholly  inter- 
dict commerce  in  cigarettes  it  is  not,  in  the 
language  of  Chief  Justice  Taney  in  The  Li- 
cense Cases,  "bound  to  furnish  a  market  for 
it  [them],  nor  to  abstain  from  the  passage 
of  any  law  which  it  may  deem  necessary  or 
advisable  to  guard  the  health  or  morals  of 
its  citizens,  although  such  law  may  discour- 
age importation,  or  diminish  the  profits  of 
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the  importer,  or  lessen  the  revenue  of  the 
general  government." 

2.  There  is  no  reason  to  donbt  the  good 
faith  of  the  legislature  of  Tennessee  in  pro- 
hibiting the  sale  of  cigarettes  as  a  sanitary 
measure,  and  if  it  be  inoperative  as  applied 
to  sales  by  the  owner  in  the  original  pack- 
ages, of  cigarettes  manufactured  in  and 
brought  from  another  state,  we  are  remitted 
to  the  inquiry  whether  a  paper  package  of  3 
inches  in  length  and  1%  inches  in  width, 
containing  ten  cigarettes,  is  an  original 
package  protected  by  the  Constitution  of  the 
United  States  against  any  interference  by 
the  state  while  in  the  hands  of  the  importer? 
This  we  regard  as  the  vital  question  in  the 
case. 

The  whole  law  upon  the  subject  of  original 
packages  is  based  upon  a  decision  of  this 
court,  in  Brown  v.  Maryland,  12  Wheat.  419, 
0  L.  ed.  678,  in  which  a  statute  of  Maryland, 
requiring  all  importers  of  foreign  articles, 
"by  bale  or  package,"  or  of  intoxicating 
liquors,  and  other  persons  selling  the  same, 
"by  wholesale,  bale  or  package,  hogshead, 
barrel  or  tierce,"  to  take  out  a  license,  was 
held  to  be  repugnant  to  that  provision  of  the 
Constitution  forbidding  states  from  laying 
a  duty  upon  imports,  as  well  as  to  that  de- 
claring that  Congress  should  have  power  to 
regulate  commerce  with  foreign  nations. 
H  There  was  thought  to  be  no  difference  be- 
g  tween  a  power  to  prohibit  the  sale  of  an 
•  article  while  it  war*an  import  and  the  power 
to  prohibit  its  introduction  into  the  country. 
The  one  would  be  the  necessary  consequence 
of  the  other.  No  goods  would  be  imported 
if  none  could  be  sola.  But,  in  delivering  the 
opinion  of  the  court,  Mr.  Chief  Justice  Mar- 
shall observed:  "It  is  sufficient  for  the 
present  to  say,  generally,  that  when  the  im- 
porter has  so  acted  upon  the  thing  imported 
that  it  has  become  incorporated  and  mixed 
up  with  the  mass  of  property  in  the  country, 
it  has,  perhaps,  lost  its  distinctive  character 
as  an  import,  and  has  become  subject  to  the 
taxing  power  of  the  state;  but  while  re- 
maining the  property  of  the  irr  porter,  in  his 
warehouse,  in  the  original  form  or  package 
in  which  it  was  imported,  a  tax  upon  it  is 
too  plainly  a  duty  on  imports  to  escape  the 
prohibition  in  the  Constitution."  This 
sentence  contains  in  a  nutshell  the  whole 
doctrine  upon  the  subject  of  original  pack- 
ages, upon  which  so  formidable  a  structure 
has  been  attempted  to  be  erected  in  subse- 
quent cases.  Whether  the  decision  would 
have  been  the  same  if  the  original  packages 
in  that  case,  instead  of  being  bales  of  dry 
goods  or  hogsheads,  barrels  or  tierces  of 
liquors,  had  been  so  minute  in  size  as  to  per- 
mit of  their  sale  directly  to  consumers,  may 
admit  of  considerable  donbt.  Obviously  the 
doctrine  of  the  case  is  directly  applicable 
only  to  those  large  packages  in  which  from 
time  immemorial  it  has  been  customary  to 
import  goods  from  foreign  countries.  It  is 
safe  to  assume  that  it  did  not  occur  to  the 
Chief  Justice  that,  by  a  skilful  alteration  of 
the  size  of  the  packages,  the  decision  might 
be  used  to  force  upon  a  reluctant  people  the 
use  of  articles  denounced  as  noxious  by  the 
legislatures  of  the  several  states. 


A  casual  remark,  however,  made  by  Chief 
Justice  Marshall  in  that  case,  that  "we  sup- 
pose the  principles  laid  down  in  this  case  to 
apply  equally  to  importations  from  a  sister 
state"  was  subsequently  considered  in  Wood- 
ruff v.  Parham,  8  Wall.  123,  19  L.  ed.  382, 
and  was  held  to  have  no  application  to  com- 
merce between  the  states,  the  court  deciding 
that  the  term  "import,"  as  used  in  that 
clause,  which  declares  that  "no  state  shall 
levy  any  imposts  or  duties  on  imports  or  ex- 
ports," did  not  refer  to  articles  imported 
from  one  state  into  another,  but  only  to  arti-  a 
cles  imported  from  foreign  countries  intojf 
the  United  States.  In*  that  case  an  ordin-* 
anee  of  the  city  of  Mobile,  authorizing  a  tax 
upon  sales  at  auctions,  was  held  to  be  ap- 
plicable to  products  of  states  other  than 
Alabama,  although  the  articles  were  sold  in 
the  original  and  unbroken  packages. 

The  principle  of  this  case  was  subsequent- 
ly applied  in  Brown  v.  Houston,  114  U.  S. 
622,  29  L.  ed.  267,  6  Sup.  Ct.  Rep.  1091,  in 
which  it  was  held  that  coal  mined  in  Penn- 
sylvania and  sent  by  water  to  New  Orleans 
to  be  sold  in  open  market  there  on  account  of 
the  owners  in  Pennsylvania,  became  inter- 
mingled, on  arrival  there,  with  the  general 
property  of  the  state  of  Louisiana,  and  was 
subject  to  taxation  under  the  laws  of  that 
state,  although  it  might  be,  after  arrival, 
sold  from  the  vessel  upon  which  the  trans- 

Iiortation  was  made,  and  without  being 
anded,  and  for  the  purpose  of  being  taken 
out  of  the  country  on  a  vessel  bound  to  a  for- 
eign port.  In  delivering  the  opinion  of  the 
court  Mr.  Justice  Bradley  observed: 

"It  cannot  be  seriously  contended,  at  least 
in  the  absence  of  any  congressional  legisla- 
tion to  the  contrary,  that  all  goods  which 
are  the  product  of  other  states  are  to  be  free 
from  taxation  in  the  state  to  which  they  may 
be  carried  for  use  or  sale.  Take  the  city  of 
New  York,  for  example.  When  the  assessor 
of  taxes  goes  his  round,  must  he  omit  from 
his  list  of  taxables  all  goods  which  have  come 
into  the  city  from  the  factories  of  New  Eng- 
land and  New  Jersey,  or  from  the  pastures 
and  grain  fields  of  the  West?  If  he  must, 
what  will  be  left  for  taxation  T  And  how  is 
he  to  distinguish  between  those  goods  which 
are  taxable  nnd  those  whicli  are  not?  With 
the  exception  of  goods  imported  from  for- 
eign countries,  still  in  the  original  packages, 
and  goods  in  transit  to  some  other  place,  why 
may  he  not  assess  all  property  alike  that 
may  be  found  in  the  city,  leing  there  for  the 
purpose  of  remaining  there  until  used  or 
sold,  and  constituting  part  of  the  great  mass 
of  commercial  capital — provided,  always, 
that  the  assessment  be  a  general  one,  and 
made  without  discrimination  between  goods 
the  product  of  New  York  and  goods  the  prod- 
uct of  other  states?  Of  course,  the  assess- 
ment should  be  a  general  one,  and  not  dis> 
criminative  between  goods  of  different  states. 
The  taxing  of  goods  coming  from  other  states 
as  such,  or  by  reason  of  their  so  coming, « 
would  be  a  discriminating  tax  against  them  to 
as  imports,  and  would  be  a  regulation  ofln-  * 
terstate  commerce,  inconsistent  with  that 
perfect  freedom  of  trade  which  Congress  has 
seen  fit  should  remain  undisturbed.   But,  if, 
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after  their  arrival  within  the  state — that 
being  their  place  of  destination  for  use  of 
trade — if,  after  this,  they  are  subjected  to  a 
general  tax  laid  alike  on  all  property  within 
the  city,  we  fail  to  see  how  such  a  taxing 
can  be  deemed  a  regulation  of  commerce 
which  would  have  the  objectionable  effect  re- 
ferred to." 

The  principle  of  this  case  was  applied  sub- 
sequently in  that  of  Pittsburgh  <f  B.  Coal  Co. 
v.  Bates,  156  U.  6.  577,  39  L.  ed.  538,  6  In- 
ters. Com.  Rep.  30,  15  Sup.  Ok  Rep.  415. 

In  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681,122  quarter  barrels  of  beer,171  one- 
eighth  barrels  of  beer,  and  11  cases  of  beer 
were  seized  by  the  city  marshal  of  Keokuk 
under  a  state  statute  prohibiting  the  sale  of 
intoxicating  liquors.  It  was  held  that,  be- 
ing articles  of  lawful  commerce,  the  state 
could  not,  in  the  absence  of  legislation  on  the 
part  of  Congress,  prohibit  their  importation 
from  abroad  or  from  a  sister  state;  or,  when 
imported,  prohibit  their  sale  by  the  import- 
er, and  that  they  did  not  become  a  part  of 
the  common  mass  of  property  within  the 
state  so  long  as  they  remained  in  the  casks 
in  which  they  were  imported  and  continued 
to  be  the  property  or  the  importer.  No 

guestion  was  made  with  regard  to  the  casks 
eing  original  packages,  or  as  to  the  fact 
that,  according  to  the  custom  of  brewers, 
beer  was  usually  and  ordinarily  imported 
from  one  stale  to  another  in  casks  of  this 
size. 

In  the  still  later  case  of  Schollenberger  v. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  757,  oleomargarine  was  recog- 
nized as  a  lawful  article  of  commerce,  and 
one  which  could  not  be  wholly  excluded  from 
importation  into  a  state  from  another  state 
where  it  was  manufactured,  and  so  long  as 
it  remained  in  its  original  packages  could  be 
sold,  notwithstanding  a  statute  of  the  state 
prohibiting  such  sale.  The  oleomargarine  in 
that  case  was  imported  and  sold  in  packages 
of  10  pounds  weight;  but  it  appeared  in  the 
special  verdict  that  the  package  was  an  orig- 
inal package,  as  required  by  the  act  of  Con- 
gress, and  was  of  such  "form,  size,  and 
weight  as  1b  used  by  producers  or  shippers 
for  the  purpose  of  securing  both  convenience 
^.in  handling  and  security  in  transportation 
g  of  merchandise  between  dealers  in  the  ordin- 
•  ary  course  *of  actual  commerce  and  the 
said  form,  size,  and  weight  were  adopted  in 
good  faith,  and  not  for  the  purpose  of  evad- 
ing the  laws  of  the  commonwealth  of  Penn- 
sylvania, said  package  being  one  of  a  number 
of  similar  packages  forming  one  consignment 
shipped  by  the  said  company  to  the  said  de- 
fendant." 

Most  pertinent  to  this  case,  and,  as  we 
think,  covering  its  principle  completely,  is 
the  opinion  of  this  court  in  May  v.  New  Or- 
leans, 178  U.  S.  496,  44  L.  ed.  1165,  20  Sup. 
Ct.  Rep.  976,  decided  at  the  last  term.  This 
involved  the  validity  of  certain  tax  assess- 
ments made  by  the  city  of  New  Orleans  upon 
the  merchandise  and  stock  in  trade  of  the 
plaintiff,  which  consisted  of  dry  goods  im- 
ported from  foreign  countries,  upon  which 


duties  had  been  levied  by  and  paid  to  the 
general  government.  The  goods  were  put  up 
and  sold  in  packages,  a  large  number  of  such 
packages  being  inclosed  in  wooden  cases  or 
boxes  for  the  purposes  of  importation. 
Upon  arrival  at  New  Orleans  the  boxes  were 
opened,  the  packages  taken  out  and  sold  un- 
broken. The  question  was  whether  the  box 
or  case  containing  these  packages,  or  the 
packages  themselves  were  the  original  pack- 
ages within  the  case  of  Brown  v.  Maryland. 
12  Wheat  419,  0  L.  ed.  678.  I  t  was  conceded 
that,  so  long  as  the  packages  remained  in 
their  original  cases,  they  were  not  subject 
to  taxation,  but  the  court  held  that  this  im- 
munity ceased  as,  soon  as  the  boxes  were 
opened.  As  stated  by  Mr.  Justice  Harlan  in 
delivering  the  opinion  of  the  court  (p.  608, 
h.  ed.  p.  1169) : 

"In  our  judgment,  the  'original  package' 
in  the  present  case  was  the  box  or  case  in 
which  the  goods  imported  were  shipped,  and 
when  the  box  or  case  was  opened  for  the  sale 
or  delivery  of  the  separate  parcels  contained 
in  it,  each  parcel  of  the  goods  lost  its  distinc- 
tive character  as  an  import,  and  became 
property  subject  to  taxation  by  the  state  as 
other  like  property  situated  within  its  lim- 
its. The  tax  here  in  question  was  not  in  any 
sense  a  tax  on  imports  nor  a  tax  for  the  priv- 
ilege of  bringing  the  things  imported  into 
the  state.  It  was  not  a  tax  on  the  plaintiffs 
goods  because  they  were  imported  from  an- 
other country,  but  because  at  the  time  of  the 
assessment  they  were  in  the  market  for  sale 
in  separate  parcels  and  therefore  subject  to 
be  taxed  as  like  property,  in  the  same  con-  M 
dition,  that  had  its  origin  in  this  country,  g 
We  cannot  impute  to  the  framers  of  the*Con-  • 
stitution  a  purpose  to  make  such  a  discrim- 
ination in  favor  of  property  imported  from 
other  countries  as  would  result  if  we  ap- 
proved the  views  pressed  upon  us  by  the  plain- 
tiffs. When  their  goods  had  been  so  acted 
upon  as  to  become  a  part  of  the  general  mass 
of  property  in  the  state  the  plaintiffs  stood, 
with  respect  to  liability  to  state  taxation, 
upon  the  same  basis  of  equality  as  the  own- 
ers of  like  property,  the  product  of  this 
country;  the  only  difference  being  that  the 
importers  paid  a  duty  to  the  United  States 
for  the  privilege  of  importing  their  goods 
into  this  country,  and  of  selling  them  in  the 
original  packages — a  duty  imposed  for  the 
purpose  of  raising  money  to  carry  on  the 
operations  of  the  government,  and,  in  many 
instances,  with  the  intent  to  protect  the  in- 
dustries of  this  country  against  foreign  com- 
petition." 

The  case  under  consideration  is  really  the 
first  one  presenting  to  this  court  distinctly 
the  question  whether,  in  holding  that  the 
state  cannot  prohibit  the  sale  in  its  original 
package  of  an  article  brought  from  another 
state,  the  size  of  the  package  is  material,  al- 
though some  of  the  expressions  in  The  Li- 
cense Cases  seem  to  foreshadow  the  conse- 
quences likely  to  result  from  the  argument 
of  the  defendant  Thus,  it  is  stated  by  Mr. 
Justice  Catron  (6  How.  608,  12  L.  ed.  303,) 
that  "to  hold  that  the  state  license  law  [of 
New  Hampshire]  was  void,  as  respects  spir- 
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its  coming  in  from  other  states  as  articles 
of  commerce,  -would  open  the  door  to  an  al- 
most entire  evasion,  as  the  spirits  might  be 
introduced  in  the  smallest  divisible  quanti- 
ties that  the  retail  trade  would  require;  the 
consequences  of  which  would  be  that  the 
dealers  in  New  Hampshire  would  sell  only 
spirits  produced  in  other  states,  and  that 
the  products  of  New  Hampshire  would  find 
an  unrestrained  market  in  the  neighboring 
states  having  similar  license  laws  to  those 
of  New  Hampshire."  And  also  in  the  opin- 
ion of  Mr.  Justice  Woodbury,  rendered  in 
the  same  case  (p.  025,  12  L.  ed.  311) :  "If 
the  proposition  was  maintainable,  that, 
without  any  legislation  by  Congress  as  to  the 
trade  between  the  states  (except  that  in 
coasting,  as  before  explained,  to  prevent 
smuggling),  anything  imported  from  anoth- 
er state,  foreign  or  domestic,  could  be  sold  of 
c  right  in  the  package  in  which  it  was  import- 
g  ed,  not  subject  to  any  license  or  any  internal 
'  regulation  of  a  state,*then  it  is  obvious  that 
the  whole  license  system  may  be  evaded  and 
nullified,  either  from  abroad  or  from  a  neigh- 
boring state.  And  the  more  especially  can  it 
be  done  from  the  latter,  as  imports  may  be 
made  in  bottles  of  any  sice,  down  to  half  a 
pint,  of  spirits  or  wines ;  and  if  its  sale  can- 
not be  interfered  with  and  regulated,  the  re- 
tail business  can  be  carried  on  in  any  small 
quantity,  and  by  the  most  irresponsible  and 
unsuitable  persons,  with  perfect  impunity." 
These  words  are  certainly  prophetic  in  their 
applicability  to  this  case. 

Similar  questions  have  arisen  in  the  Fed- 
eral courts  of  original  jurisdiction,  whose  de- 
cisions have  generally  been  in  favor  of  the 
position  taken  by  the  plaintiff  in  error  in  this 
case.  The  same  question  has  been  considered 
in  the  courts  of  several  states,  and  their  deci- 
sions have  been  with  almost  equal  unanimity 
the  other  way. 

In  Com.  v.  Zelt,  138  Pa.  615,  11  L.  R.  A. 
002, 21  Atl.  7,  a  distiller  manufacturing  over 
the  state  line  established  a  store  or  agency 
within  the  state,  put  up  his  liquors  in  bottles 
ranging  in  capacity  from  1  quart  down  to  V4 
pint,  and,  packing  them  in  unsealed  barrels, 
sent  them  to  the  Pennsylvania  store,  where 
they  were  taken  from  the  barrels,  put  upon 
the  shelves  and  sold  to  customers.  The  ques- 
tion was  submitted  to  the  jury,  which,  as 
stated  by  the  court,  evidently  regarded  de- 
fendant's method  as  a  trick  and  an  evasion 
of  the  state  statute.  The  judgment  was  af- 
firmed. In  Com.  v.  Sohollonberger,  156  Pa. 
201,  22  L.  Pv.  A.  155,  27  Atl.  30  (not  the  case 
reported  in  171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct.  Rep.  757),  an  original  package  is  defined 
to  be  "such  form  and  size  of  package  as  is 
used  by  producers  or  shippers  for  the  pur- 
pose of  securing  both  convenience  in  hand- 
ling, and  security  in  transportation  of  mer- 
chandise between  dealers  in  the  ordinary 
course  of  actual  commerce."  Where  a  mode 
of  putting  up  a  package  is  not  adapted  to 
meet  the  requirements  of  interstate  com- 
merce, but  the  requirements  of  an  unlawful 
domestic  retail  trade,  the  dealer  will  not  be 
protected  on  the  ground  that  he  is  selling  an 
original  package.  The  opinion  contains  a 


very  vigorous  denunciation  of  the  methods 
resorted  to  by  this  class  of  dealers.  The  fol- 
lowing paragraphs  are  sufficiently  illustra* 
tive  of  the  general  purport  of  the  decision:  § 
"Intrenched  behind  the*  interstate  commerce  • 
clause  so  construed,  citizens  of  other  states 
could  prey  upon  our  people,  trample  upon 
our  laws,  and  make  gain  out  of  a  traffic  for- 
bidden to  our  citizens  only  to  be  delivered  up 
absolutely  and  unconditionally  to  them.  It 
would  require  only  that  such  citizen  of  an- 
other state  should  establish  a  local  store  in 
some  of  our  towns  or  cities,  or  in  all  of  them, 
conduct  a  local  business,  to  meet  a  local  de- 
mand, and,  when  called  upon  by  the  officers 
of  the  law,  make  the  reply  that  he  made  the 
goods  in  some  other  state,  and,  as  a  manu- 
facturer, supplied  himself,  as  a  local  dealer, 
with  wares  of  a  foreign  origin.  Neither  the 
foreign  origin  of  the  goods  sold,  nor  of  the 
seller,  nor  of  both  together,  will  convert  a 
business  that  is  local  and  intrastate  into  one 
that  is  general  and  interstate  within  the 
meaning  of  the  Constitution  of  the  United 
States.  .  .  .  One  who  plants  his  foot 
squarely  upon  the  police  laws  of  this  state, 
and  defies  its  officers  to  suppress  or  to  pun- 
ish his  unlawful  trade,  must  show  a  clear 
legal  right  to  take  and  maintain  his  position 
as  a  public  enemy,  or  suffer  the  penalty  of 
the  broken  law.  To  hold  otherwise  would 
make  it  impossible  for  the  people  of  any  state 
to  protect  themselves  from  evils  that  by  com- 
mon consent  throughout  the  civilized  world 
need  to  be  restrained  and  removed  by  suita- 
ble legislation.  It  would  also  strike  a  blow 
of  absolutely  crushing  weight  at  the  exist- 
ence of  the  police  power  in  the  several  states, 
and  render  all  attempts  at  its  exercise  inef- 
fectual and  useless." 

In  the  case  of  Com.  v.  Bithman,  138  Pa. 
839,  21  Atl.  12,  defendant  sold  liquor  in  pint 
and  quart  bottles,  each  of  which  was  inclosed 
in  a  pasteboard  box,  sealed  with  a  strip  of 
paper  pasted  across  the  lid,  and  stamped 
with  the  name  of  the  firm.  These  packages 
were  shipped  in  boxes  and  barrels  to  defend- 
ant's agent,  who  unpacked  them  when  they 
arrived,  and  placed  the  pasteboard  packages 
on  his  shelves.  The  court  held  that  there 
was  abundance  of  evidence  to  submit  to  the 
jury  whether  the  whole  matter  was  not  a 
scheme  to  evade  the  license  laws.  Said  the 
court:  "The  defendant  was  engaged  in  sell- 
ing liquor  at  retail,  and  his  claim  that  he 
was  selling  only  by  'original  packages'  was 
little  better  than  a  burlesque."  ee 

In  Com.  v.  Paul,  170  Pa. 284,30 L.R.A.  396,g 
33  Atl.  82,  a  small  tub  ofVeomargarine,  con-* 
taiuing  10  pounds,  prepared  in  another  state 
and  brought  into  Pennsylvania  to  be  sold  un- 
broken to  a  customer  for  his  use  as  an  arti- 
cle of  food  upon  his  table,  and  actually  so 
sold,  was  held  not  to  be  an  original  package 
within  the  meaning  of  the  law  relating  to 
interstate  commerce.  Said  the  court:  "If 
a  pint  bottle  of  whisky  is  an  original  pack- 
age under  the  protection  of  Congress,  and 
can  be  sold  as  such,  regardless  of  the  police 
legislation  of  the  state,  we  cannot  punish  the 
sale  to  a  minor,  to  a  person  of  known  intem- 
perate habits,  to  a  lunatic,  on  election  days. 
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or  on  the  Sabbath.  All  power  over  the  traf- 
fic for  police  purposes  is  gone.  And  why! 
Because  the  power  to  regulate  interstate 
commerce,  intended  to  guard  against  stop- 
page along  state  lines  for  examination  or 
the  collection  of  customs  duties,  has  been  ex- 
tended by  construction  until  it  is  made  to 
reach  and  protect  a  retail  traffic  carried  on 
within  any  state,  if  the  things  sold  have 
come  into  the  retailer's  store  from  a  nonresi- 
dent manufacturer  or  shipper.  .  .  .  Our 
question  is  whether  this  valid  restriction  can 
be  enforced,  or  whether  the  transparent  trick 
of  putting  up  oleomargarine  in  small  pack- 
ages in  another  state,  bo  that  it  can  be  sold 
at  retail  to  consumers  as  an  article  of  food, 
will  clothe  an  unlawful  retail  traffic  with 
the  coat  of  mail  belonging  to  honest,  legiti- 
mate interstate  commerce,  and  set  the  police 
laws  of  the  state  at  defiance." 

In  Haley  v.  Nebraska,  42  Neb.  550,  60  N. 
W.  962,  the  same  result  was  reached  upon 
precisely  the  same  state  of  facts;  as  well  as 
in  State  v.  Chapman,  1  S.  D.  414,  10  L.  R.  A. 
432,  47  N.  W.  411 ;  and  Smith  v.  State,  54 
Ark.  248,  15  8.  W.  882. 

In  McGregor  v.  Cone,  104  Iowa,  465,  30  L. 
R.  A.  484,  73  N.  W.  1041,  the  question  arose 
as  to  packages  of  cigarettes  of  the  same  size 
as  those  involved  in  the  present  case.  These 
packages  were  placed  in  a  common  pine  box 
for  convenience  of  shipment  without  any 
other  packing  or  inclosure  about  the  pack- 
ages, and  were  shipped  by  the  company  from 
its  factory  in  New  York  to  its  warehouse  in 
Chicago,  and  thence  to  the  defendant's  place 
of  business  in  Iowa.  Upon  the  arrival  of  the 
box  the  defendant  opened  the  box  by  taking 
a  the  lid  off,  and  sold  one  of  the  packages  con- 
■e  taining  cigarettes.  It  was  held  that  the  pine 
•  box  was  the  original  package,  and  thatthe 
defendant  was  liable,  notwithstanding  that 
the  internal  revenue  department  had,  for  the 
purposes  of  taxation,  declared  the  small 
packages  sold  by  defendant  to  be  original 
packages.  This  case  seems  to  have  overruled 
the  cases  of  State  v.  Coonan,  82  Iowa,  400,  3 
Inters.  Com.  Rep.  670,  48  N.  W.  021 ;  Collins 
t.  Hills,  77  Iowa,  181,  3  L.  R  A.  110,  41  N. 
W.  571;  Hopkins  v.  Lewis,  84  Iowa,  600,  15 
L.  R.  A.  397,  51  N.  W.  255;  State  v.  ifiller, 
86  Iowa,  638,  63  N.  W.  330,  where  a  contrary 
view  was  expressed. 

The  real  question  in  this  case  is  whether 
the  size  of  the  package  in  which  the  impor- 
tation is  actually  made  is  to  govern ;  or,  the 
size  of  the  package  in  which  bona  fide  trans- 
actions are  carried  on  between  the  manufact- 
urer and  the  wholesale  dealer  residing  in  dif- 
ferent states.  We  hold  to  the  latter  view. 
The  whole  theory  of  the  exemption  of  the  orig- 
inal package  from  the  operation  of  state  laws 
is  based  upon  the  idea  that  the  property  is  im- 
ported in  the  ordinary  form  in  which,  from 
time  immemorial,  foreign  goods  have  been 
brought    into    the    country.   These  have 

Sone  at  once  into  the  hands  of  the  wholesale 
ealers,  who  have  been  in  the  habit  of  break- 
ing the  packages  and  distributing  their  con- 
tents among  the  several  retail  dealers 
throughout  the  state.  It  was  with  reference 
to  this  method  of  doing  business  that  the 


doctrine  of  the  exemption  of  the  original 
package  grew  up.  But  taking  the  words 
"original  package"  in  their  literal  sense,  a 
number  of  so-called  original  package  manu- 
factories have  been  started  through  the  coun- 
try, whose  business  it  is  to  manufacture 
goods  for  the  express  purpose  of  sending 
their  products  into  other  states  in  minute 
packages,  that  may  at  once  go  into  the  hands 
of  the  retail  dealers  and  consumers,  and  thus 
bid  defiance  to  the  laws  of  the  state  against 
their  importation  and  sale.  In  all  the  cases 
which  have  heretofore  arisen  in  this  court 
the  packages  were  of  such  size  as  to  exclude 
the  idea  that  they  were  to  go  directly  into 
the  hands  of  the  consumer,  or  be  used  to 
evade  the  police  regulations  of  the  state  with 
regard  to  the  particular  article.  No  doubt 
the  fact  that  cigarettes  are  actually  import- 
ed in  a  certain  package  is  strong  evidence 
that  they  are  original  packages  within  the 
meaning  of  the  law;  but  this  presumption 
attaches  only  when  the  importation  is  made0 
in  the  usual  manner  prevalent  among  honest* 
dealers,  and  in  a  bona  fide  package  of*a  par-* 
ticular  size.  Without  undertaking  to  deter- 
mine what  is  the  proper  size  of  an  original 
package  in  each  case,  evidently  the  doctrine 
has  no  application  where  the  manufacturer 
puts  up  the  package  with  the  express  intent 
of  evading  the  laws  of  another  state,  and  is 
enabled  to  carry  out  his  purpose  by  the  facile 
agency  of  an  express  company  and  the  con- 
nivance of  his  consignee.  This  court  has  re- 
peatedly held  that,  so  far  from  lending  its 
authority  to  frauds  upon  the  sanitary  laws 
of  the  several  states,  we  are  bound  to  respect 
such  laws  and  to  aid  in  their  enforcement, 
so  far  as  can  be  done  without  infringing  up- 
on the  constitutional  rights  of  the  parties. 
The  consequences  of  our  adoption  of  defend- 
ant's contention  would  be  far  reaching  and 
disastrous.  For  the  purpose  of  aiding  a 
manufacturer  in  evading  the  laws  of  a  sister 
state,  we  should  be  compelled  to  recognize 
anything  as  an  original  package  of  beer 
from  a  hogshead  to  a  vial;  anything  as  a 
package  of  cigarettes  from  an  importer's 
case  to  a  single  paper  box  of  ten,  or  even  a 
single  cigarette,  if  imported  separately  and 
loosely;  anything  from  a  bale  of  merchan- 
dise to  a  single  ribbon,  provided  only  the 
dealer  sees  fit  to  purchase  his  stock  outside 
the  state  and  import  it  in  minute  quanti- 
ties. 

There  could  hardly  be  stronger  evidence 
of  fraud  than  is  shown  by  the  facts  of  this 
case,  which  we  quote  from  the  opinion  of  the 
court: 

"The  defendant  purchased  from  the  Ameri- 
can Tobacco  Company,  at  its  factory,  in 
Durham,  North  Carolina,  a  lot  of  cigarettes 
manufactured  by  that  company  at  that  fac- 
tory, and  there  by  it  put  into  pasteboard  box- 
es, in  quantities  of  ten  cigarettes  to  each 
box;  that  each  of  these  boxes,  known  as 
packages,  was  separately  stamped  and  la- 
beled, as  prescribed  by  the  United  States  rev- 
enue statute;  that  after  defendant's  pur- 
chase the  American  Tobacco  Company  piled 
upon  the  floor  of  its  warehouse,  in  Durham, 
North  Carolina,  the  number  of  boxes  or 
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packages  sold,  and,  having  dons  so,  notified 
the  Southern  Expresi  Company  to  come  and 
get  then,  and  said  company,  by  its  agent, 
took  them  from  the  floor  and  placed  them  in 
an  open  basket  already  and  previously  in  the 
h  possession  of  the  Southern  Express  Com- 
gpany,  and  in  that  basket  had  them  trans- 

•  ported  by*express  to  the  defendant's  town  in 
Tennessee,  and  there  an  agent  of  the  same 
express  company  took  the  basket  to  defend- 
ant's place  of  business  and  lifted  from  it  on 
to  the  counter  of  the  defendant  the  lot  of  de- 
tached boxes  or  packages  of  cigarettes,  and 
thereupon  took  a  receipt  and  departed  with 
the  empty  basket.  Thereafter  the  defend- 
ant sold  one  of  these  boxes  or  packages  with- 
out breaking  it,  and  for  that  sale  he  stands 
convicted." 

And  yet  we  are  told  that  each  one  of  these 
packages  is  an  original  package,  and  entitled 
to  the  protection  of  the  Constitution  of  the 
United  States  as  a  separate  and  distinct  im- 
portation. We  can  only  look  upon  it  as  a 
discreditable  subterfuge,  to  which  this  court 
ought  not  to  lend  its  countenance.  If  there 
be  any  original  package  at  all  in  this  case 
we  think  it  is  the  basket,  and  not  the  paper 
box. 

Suppose  the  state  of  Tennessee  in  the  exer- 
cise of  its  police  powers  should  prohibit  the 
manufacture  within  its  limits  of  cigarettes, 
whether  they  were  manufactured  to  be  sold 
in  that  state,  or  to  be  sent  to  other  states 
for  sale,  could  the  validity  of  such  legisla- 
tion be  questioned,  as  in  violation  of  the  Con- 
stitution of  the  United  States,  upon  the 
ground  that  it  infringed  the  liberty  which  is 
secured  to  the  citizens  by  the  14th  Amend- 
ment? "The  liberty  mentioned  in  that 
amendment,"  this  court  has  said,  "means, 
not  only  the  right  of  the  citizen  to  be  free 
from  the  mere  physical  restraint  of  his  per- 
son, as  by  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  citizen 
to  be  free  in  the  enjoyment  of  all  his  facul- 
ties ;  to  be  free  to  use  them  in  all  lawful 
ways;  to  live  and  work  where  he  will;  to 
earn  his  livelihood  by  any  lawful  calling: 
to  pursue  any  livelihood  or  avocation,  and 
for  that  purpose  to  enter  into  all  contracts 
which  may  be  proper,  necessary,  and  essen- 
tial to  his  carrying  out  to  a  successful  con- 
clusion the  purposes  above  mentioned."  AM- 
geyer  v.  Louisiana,  165  U.  S.  578,  589,  41  L. 
ed.  832,  836,  17  Sup.  Ct.  Rep.  427. 

There  is  doubtless  fair  ground  for  dispute 
as  to  whether  the  use  of  cigarettes  is  not 
hurtful  to  the  community,  and  therefore  it 
would  be  competent  for  a  state,  with  refer- 
ence to  its  own  people,  to  declare,  under  pen- 
alties, that  cigarettes  should  not  be  manu- 
g  factored  within  its  limits.   No  one  could  say 

•  that  suchlegislation  trenched  upon  the  liber- 
ty of  the  citizen  by  preventing  him  from  pur- 
suing a  lawful  business.  Now  the  result  of 
defendant's  argument  in  this  case  is  that 
citizens  of  Tennessee  may,  under  the  com- 
merce clause  of  the  Constitution  of  the  Unit- 
ed States,  bring  into  that  state  from  other 
states  cigarettes  in  unlimited  quantities,  and 
■ell  them  despite  the  will  of  Tennessee  as  ex- 
pressed in  its  legislation.   In  other  words, 


it  is  decided  that  the  commerce  clause  of  the 
Constitution,  by  its  own  force,  without  any 
legislation  by  Congress,  overrides  the  action 
of  the  state  in  a  matter  confessedly  involv- 
ing, in  the  judgment  of  its  legislature,  the 
health  of  its  people.  We  cannot  accept  this 
view.  The  doctrine  that  the  silence  of  Con- 
gress as  to  what  property  may  be  of  right 
carried  from  one  state  to  another  means  that 
every  article  of  commerce  may  be  carried  in- 
to one  state  from  another  and  there  sold, 
ought  not  to  be  extended  so  as  to  embrace  ar- 
ticles which  may  not  unreasonably  be 
deemed  injurious  in  their  use  to  the  health 
of  the  people.  If  this  be  not  so,  it  follows 
that  the  reserved  power  of  the  state  to  pro- 
tect the  health  of  its  people,  by  reasonable 
regulations,  has  application  only  in  respect 
of  articles  manufactured  within  its  own  lim- 
its, and  that  an  open  door  exists  for  the  in- 
troduction into  the  state,  against  its  will, 
of  all  kinds  of  property  which  may  be  fair- 
ly regarded  as  injurious  in  their  use  to 
health.  If  Congress  have  power  to  declare 
what  property  may  and  what  may  not  be 
brought  into  one  state  from  another  state, 
then  the  action  of  a  state  by  which  certain 
articles,  not  unreasonably  deemed  injurious 
to  health,  were  excluded  from  its  markets, 
should  stand  until  Congress  legislated  upon 
the  subject.  If  Congress  possesses  no  such 
power,  it  is  because  the  framers  of  the  Con- 
stitution never  intended  that  the  mere  grant 
of  power  to  regulate  commerce  should  over- 
ride the  power  reserved  by  the  states  to  pass 
laws  that  had  substantial  relations  to  the 
health  of  their  people.  Of  course,  it  is  one 
tiling  to  force  into  a  state,  against  its  will, 
articles  or  commodities  that  can  have  no  pos- 
sible connection  with  or  relation  to  the 
health  of  the  people.  It  is  quite  a  different 
thing  to  force  into  the  markets  of  a  state, 
against  its  will,  articles  or  commodities 
which,  like  cigarettes,  may  not  unreasonably  m 
be  held  to  be  injurious  to  health.  % 
'Practically  the  only  argument  relied  upon  * 
in  support  of  the  theory  that  these  packages 
of  ten  cigarettes  are  original  packages  is 
derivable  from  the  Revised  Statutes.  §  3392, 
which  requires  that  manufacturers  shall  put 
up  all  cigarettes  made  by  or  for  them,  and 
sold  or  removed  for  consumption  or  use,  in 
packages  containing  ten,  twenty,  fifty,  or  one 
hundred  cigarettes  each.  This,  however,  is 
solely  for  the  purpose  of  taxation— a  precau- 
tion taken  for  the  better  enforcement  of  the 
internal  revenue  law,  and  to  be  read  in  con- 
nection with  {  3243,  which  provides  that 
"the  payment  of  any  tax  imposed  by  the  in- 
ternal revenue  laws  for  carrying  on  any 
trade  or  business  shall  not  be  held  to  exempt 
any  person  from  any  penalty  or  punishment 
provided  by  the  laws  of  any  state  for  carry- 
ing on  the  same  within  such  state,  or  in  any 
manner  to  authorize  the  commencement  or 
continuance  of  such  trade  or  business  con- 
trary to  the  laws  of  such  state."  As  was 
said  in  Plumley  v.  Massachusetts,  156  U.  S. 
461,  466,  39  L.  ed.  223,  225,  6  Inters.  Com. 
Rep.  590,  16  Sup.  Ct  Rep.  164,  it  is  mani- 
fest this  section  was  adopted  to  make  it 
clear  that  Congress  had  no  purpose  to  re- 
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strict  the  power  of  the  state  over  the  manu- 
facture and  sale  of  particular  articles.  "The 
taxes  prescribed  by  that  act  were  imposed 
for  national  purposes,  and  their  imposition 
did  not  give  authority  to  those  who  paid 
them  to  engage  in  the  manufacture  or  sale  of 
oleomargarine  in  any  state  which  lawfully 
forbade  such  manufacture  or  sale."  The 
question  is  not  in  what  packages  the  law  re- 
quires the  cigarettes  to  be  packed  for  the 
purpose  of  taxation,  but,  what  are  the  pack- 
ages in  which  they  are  usually  transported 
from  one  state  to  another  where  the  trans- 
action is  bona  flde  and  for  the  legitimate 
purposes  of  trade  and  commerce  t 

We  are  satisfied  the  conclusion  of  the  Su- 
preme Court  of  Tennessee  was  correct,  and  it 
«•  therefore  affirmed. 

Mr.  Justice  White  concurring: 
I  do  not  understand  that  anything  in  the 
opinion  of  the  court  impairs  the  doctrine 
protecting  original  packages  from  interfer- 
jence  by  the  police  or  any  other  power  of  a 
§  state,  as  announced  by  so  many  opinions  of 
•  this  court,  especially  as'expounded  in  Leisy 
v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3  In- 
ters. Com.  Rep.  36, 10  Sup.  Ct.  Rep.  681,  and 
Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088, 
18  Sup.  Ct  Rep.  664,  and  the  authorities 
which  are  cited  in  the  opinions  of  the  court 
in  both  of  those  cases.  If  I  thought  either 
the  opinion  of  the  court  just  announced  or 
the  conclusion  which  it  reaches  had  the  effect 
of  weakening  the  doctrine  upheld  by  the  au- 
thorities to  which  I  have  just  referred,  I 
should  be  unable  to  concur.  Indeed,  as  I 
understand  the  case  as  now  decided,  all  the 
questions  adverted  to  are  merged  in  the  solu- 
tion of  the  one  decisive  issue,  which  is,  Was 
each  particular  parcel  of  cigarettes  an  origi- 
nal package  within  the  constitutional  import 
of  those  words  as  denned  by  the  previous  ad- 
judications of  the  court!  I  am  constrained 
to  conclude  that  this  question  is  correctly 
answered  in  the  negative,  not  only  from  the 
size  of  each  particular  parcel,  but  from  all 
the  other  surrounding  facts  and  circumstan- 
ces, among  which  may  be  mentioned  the  trif- 
ling value  of  each  parcel,  the  absence  of  an 
address  on  each,  and  the  fact  that  many  par- 
cels, for  the  purpose  of  commercial  ship- 
ment, were  aggregated,  thrown  into  and  car- 
ried in  an  open  basket.  Thus  associated  in 
-their  shipment,  they  could  not,  under  all  the 
facts  and  circumstances  of  the  case,  after 
Arrival  be  segregated  so  as  to  cause  each  to 
become  an  original  package. 

Mr.  Justice  Brewer  with  whom  concurred 
-the  Chief  Justice,  Mr.  Justice  Shir  as  and 
Mr.  Justice  Beckham,  dissenting: 

I  dissent  from  the  opinions  and  judgment 
in  this  case.  The  plaintiff  in  error  was  con- 
victed of  a  violation  of  the  following  act  of 
the  general  assembly  of  Tennessee: 

"Be  it  enacted  by  the  general  assembly  of 
-the  state  of  Tennessee,  That  it  shall  be  a 
misdemeanor  for  any  person,  firm,  or  corpo- 
ration to  sell,  offer  to  sell,  or  to  bring  into 
the  state  for  the  purpose  of  selling,  giving 


•way,  or  otherwise  disposing  of  any  cigar- 
ettes, cigarette  paper,  or  substitute  for  the 
same;  and  a  violation  of  any  of  the  pro- 
visions of  this  act  shall  be  a  misdemeanor 
punishable  by  a  fine  of  not  less  than  $50." 

The  facts  shown  by  the  testimony,  as  ap- 
pears from  the  record,  are  as  follows:  » 

"This  defendant  was  on  the  1st  day  of  g 
November,  1807,  a'resident  of  and  merchant  • 
in  the  town  of  Madisonville,  said  Monroe 
county,  Tennessee,  and  in  no  way  connected 
with  the  American  Tobacco  Company,  as 
agent  or  otherwise;  that  just  prior  to  said 
November,  1807,  the  defendant  purchased, 
in  the  state  of  North  Carolina,  from  the 
American  Tobacco  Company,  a  corporation 
of  the  state  of  New  Jersey,  and  having  a 
factory  for  the  manufacture  of  cigarettes  in 
Durham,  N.  O,  and  similar  factories  at  other 
points  in  the  United  States,  but  having  no 
factory,  office,  nor  warehouse  in  the  state  of 
Tennessee,  a  number  of  packages,  each  con- 
taining ten  Duke  of  Durham  cigarettes;  that 
these  cigarettes  were  manufactured  by  the 
American  Tobacco  Company  at  its  factory  in 
said  town  of  Durham,  etc,  and  these  packed 
by  it  in  quantities  of  ten  in  pasteboard  slide- 
boxes,  upon  each  of  which  such  boxes  or 
packages  were  printed  the  names  of  the 
manufacturers  of  the  cigarettes  therein  con- 
tained, the  name  or  brand  of  the  cigarettes 
therein  contained,  the  number  of  the  factory 
and  internal  revenue  collections  or  manu- 
facturing district  in  which  said  factory  was 
located,  the  number  of  cigarettes  contained 
in  the  box  or  package,  the  caution  notice  re- 
quired by  the  laws  of  the  United  States,  the 
internal  revenue  stamp  for  ten  cigarettes 
pasted  across  the  end  of  such  box  or  package, 
so  as  to  act  as  a  seal  thereon  and  thereof, 
and  which  had  to  be  broken  and  destroyed  to 
open  said  box  or  package,  and  all  the  other 
requirements  of  the  laws  and  regulations  of 
the  United  States  governing  the  packing  and 
sale  of  cigarettes.  A  package  in  all  respects 
similar  to  those  bought  by  defendant  at  Dur- 
ham, N.  O,  is  hereto  attached,  marked  'Ex- 
hibit A.'  These  packages  were  packed  and 
manufactured  by  said  American  Tobacco 
Company  at  Durham,  N.  O,  and  were  by  it 
shipped  from  said  town  of  Durham,  N.  O, 
to  defendant  by  the  Southern  Express  Com- 
pany, without  case,  covering,  or  inclosure  of 
any  kind  around  or  about  any  of  said  pack- 
ages, but  were  by  said  American  Tobacco 
Company  piled  upon  the  floor  of  its  ware- 
house in  Durham,  N.  O,  and  said  Southern 
Express  Company  notified  to  come  and  get 
them,  and  said  express  company,  by  its  agent 
took  them,  the  said  inclosed  packages,  and 
placed  them  in  an  open  basket,  already  and 59 
heretofore  in  the  possession  of  said  South- § 
ern  Express  Company;  that  these  "packages* 
were  brought  to  the  place  of  business  of  de- 
fendant by  an  agent  of  said  express  com- 

Eany  in  the  same  open  basket  in  which  they 
ad  been  placed  by  said  express  company  at 
Durham,  N.  O,  and  by  said  agent  lifted  from 
said  basket  on  to  the  counter  in  the  place  of 
business  of  defendant,  and  so  delivered  to 
and  receipted  for  by  the  defendant;  that 
said  basket  was  not  left  with  defendant  at 
all,  but  was  carried  away  from  defendant's 
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business  by  said  agent  of  said  express  com- 
pany immediately  upon  the  delivery  of  said 
packages  of  cigarettes  j  that  defendant  im- 
mediately upon  his  receipt  of  said  packages, 
as  aforesaid,  put  them  on  sale,  without 
breaking,  and  sold  one  of  them  on  said  No- 
vember 1,  1897,  to  W.  O.  Brown,  an  adult 
resident  of  said  Monroe  county,  Tennessee, 
said  sale  being  in  Monroe  county,  Tennessee, 
and  within  one  year  before  the  finding  of 
this  indictment." 

Upon  these  facts  the  supreme  court  of 
Tennessee  sustained  the  conviction,  and 
thereupon  the  defendant  sued  out  this  writ 
of  error.  His  contention  is  that  the  act  is, 
as  applied  to  the  importation  of  cigarettes 
and  subsequent  sale  thereof  in  the  packages 
in  which  they  were  imported,  in  conflict  with 
the  Constitution  of  the  United  States. 

It  will  be  perceived  that  the  statute  in 
terms  expressly  prohibits  the  sale  of  cigar- 
ettes, or  the  bringing  them  into  the  state 
for  the  purpose  of  sale.  If  valid,  it  not  only 
prohibits  an  individual  within  the  state 
from  selling  cigarettes  manufactured  there- 
in, but  also  prohibits  anyone  bringing  cigar- 
ettes from  another  state  into  Tennessee  for 
the  purpose  of  sale.  It  will  therefore  stop 
all  importations  of  cigarettes  for  sale,  and 
the  only  permissible  importations  will  be 
those  for  personal  use.  The  power  of  the 
state,  therefore,  to  put  an  end  to  commerce 
between  other  states  and  itself,  except  so  far 
as  the  importation  is  for  the  use  of  the  im- 
porter, is  broadly  and  distinctly  asserted  by 
this  statute.  Claiming  the  right  to  deter- 
mine absolutely  what  shall  be  sold  within 
its  limits,  Tennessee  attempts  to  prohibit  the 
sale,  or  the  importation  for  sale,  of  cigar- 
ettes. As  said  by  its  supreme  court:  "The 
statute  under  which  the  conviction  was  had 
unconditionally  prohibits  all  sales  of  cigar- 
ettes, whether  manufactured  in  this  state  or 
elsewhere." 

*  It  may  be  well  to  consider  what  this  stat- 
ute is  not.    It  has  none  of  the  elements  of  in- 
spection.   It  does  not  attempt  to  distinguish 
between  cigarettes  made  of  tobacco  free  from 
any  drug,  wrapped  in  paper  untouched  by 
any  poison,  from  those  (of  which  we  are  as- 
sured by  counsel  in  their  argument  there  are 
many)  whose  tobacco  has  been  mixed  with 
opium  or  some  other  drug,  and  whose  wrap- 
per has  been  saturated  in  a  solution  of  arsen- 
ic.  There  is  no  attempt  to  distinguish  be- 
tween the  pure  and  impure;  no  attempt  to 
protect  a  purchaser  from  the  purchase  of 
an  adulterated  article.   On  the  contrary,  it 
stamps  tobacco  wrapped  up  in  the  form  of  a 
cigarette  as  in  and  of  itself  noxious,  a*"1  *n 
be  wholly  forbidden.    The  supreme  <■ 
Tennessee  rightly  interpreted  this  i 
an  absolute  prohibiti'      *  '"  -".l' 
ettes,  no  matter  w* 
paper  wrappers  r 
bacco  within  th* 
er  of  the  state 
ground  that  <r 
and  bad  only.' 

"Are  cigar' 
mercef  We 
wholly  noxf 
Their  use 


flcial.  They  possess  no  virtue,  but  are  inhe- 
rently bad,  and  bad  only.  They  find  no  true 
commendation  for  merit  or  usefulness  in  any 
sphere.  On  the  contrary,  they  are  widely 
condemned  as  pernicious  altogether.  Be- 
yond question,  their  every  tendency  is  toward 
the  impairment  of  physical  health  and  men- 
tal vigor. 

"There  is  no  proof  in  the  record  as  to  the 
character  of  cigarettes,  yet  their  character 
is  so  well  and  so  generally  known  to  be  that 
stated  above,  that  the  courts  are  authorized 
to  take  judicial  cognizance  of  the  fact.  No 
particular  proof  is  required  in  regard  to 
those  facts  which  by  human  observation  and 
experience  have  become  well  and  generally 
known  to  be  true  (Schollenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct.  Rep.  757;  1  Oreenl.  Ev.  §  6;  1  Wharton, 
Ev.  S  282;  1  Jones,  Ev.  §§  129,  184;  Lanfear 
v.  Alestier,  18  La.  Ann.  497;  S.  O.  89  Am. 
Dec.  658,  and  notes  693;  State  v.  Ooyette, 
11  R.  I.  592;  Watson  v.  Stats,  55  Ala.  158) ; 
nor  is  it  essential  that  they  shall  have  been* 
formally  recorded  in  written  history  org 
science  to  entitle  courts  to  take*judicial  no-* 
tice  of  them.  Boullemet  v.  State,  28  Ala. 
83 ;  12  Am.  A  Eng.  Enc  Law,  p.  199. 

"It  is  a  part  of  the  history  of  the  organi- 
zation of  the  volunteer  army  in  the  United 
States  during  the  present  year  that  large 
numbers  of  men,  otherwise  capable,  had  ren- 
dered themselves  unfit  for  service  by  the  use 
of  cigarettes,  and  that  among  the  applicants 
who  were  addicted  to  the  use  of  cigarettes 
more  were  rejected  by  examining  physicians 
on  account  of  disabilities  thus  caused  than 
for  any  other,  and  perhaps  every  other,  rea- 
son. 

"It  is  also  a  part  of  the  unwritten  history 
of  the  legislation  in  question  that  it  was 
based  upon  and  brought  to  passage  by  the 
firm  conviction  in  the  minds  of  legislators 
and  of  the  public  that  cigarettes  are  wholly 
noxious  and  deleterious.  The  enactment  was 
made  upon  this  idea  and  alone  for  the  pro- 
tection of  the  people  of  the  state  from  an  un- 
mitigated evil." 

No  one  can  question  the  sincerity  of  the 
legislature  of  Tennessee  in  thus  enacting 
what  it  deemed  for  the  health  of  its  citizens, 
or  the  conviction  of  the  members  of  its  su- 
preme court  of  the  validity  of  such  legisla- 
tion by  reason  of  the  greatness  of  the  sup- 
posed evil  which  it  was  intended  to  restrain. 
And  yet  there  is  no  consensus  of  opinion  as 
to  the  fact  of  such  evil.   As  illustrative  of 
which  statement  see  the  articles  In  the  Medi- 
co-Legal Journal  of  March  and  September, 
1 8f>8,  and  the  large  collection  therein  of  the 
'ons  of  medical  and  other  scientific  gen- 
t  in  respect  to  the  matter.  Further, 
jort  for  1899  of  the  Commissioner  of 
il  Revenue  (p.  436)  shows  that  the 
r  of  cigarettes  manufactured  in  the 
i  States  during  the  year  1899  were 
illion  eight  hundred  and  five  million 
undred  and  thirty  thousand  seven  hun- 
and  thirty-seven  (2,805,130,737),  on 
h  the  government  collected  a  tax  of  four 
ion  two  hundred  and  thirteen  thousand 
}  hundred  and  fifteen  dollars  and  twenty- 
•  cents   ($4,213,215.25).  These  figures 
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are  enormous,  and  in  addition  this  fact  may 
be  noted,  a  fact  obvious  to  all  who  have  had 
occasion  to  travel  in  other  countries  ( partic- 
ularly those  occupied  by  different  branches 
of  the  Latin  race),  that  the  use  of  cigarettes 
is  there  far  more  common  than  in  this  coun- 

**?n  view  of  these  and  other  facts  it  is  per- 
haps not  surprising*  to  find  Mr.  Justice 
Brown,  speaking  for  himself  and  three  asso- 
ciates, stating  "we  are  not  prepared  to  fully 
indorse  the  opinion  of  that  court"  (supreme 
court  of  Tennessee)  "that  cigarettes  are  not 
legitimate  articles  of  commerce,"  or  that 
"they  are  inherently  bad,  and  bad  only."  The 
truth  is  that,  whatever  differences  of  opin- 
ion may  exist  as  to  whether  cigarettes  are 
or  are  not  hurtful,  they  are  confessedly  a 
common  and  well-recognized  article  of  com- 
merce, and  aa  such  when  the  subject  of  in- 
terstate oommerce  are  under  the  control  of 
that  body  to  which  by  the  Constitution  of 
the  United  States  is  given  the  power  to  regu- 
late commerce  between  the  states. 

It  will  be  seen  by  an  inspection  of  the  opin- 
ion of  the  supreme  court  of  Tennessee  that 
that  court  sustained  the  conviction  on  two 
grounds:  First.  That  cigarettes  were  not  a 
legitimate  article  of  commerce,  and  there- 
fore the  state  of  Tennessee  by  virtue  of  its 
police  power  had  a  right  to  prohibit  absolute- 
ly their  importation  and  sale,  no  matter  in 
what  form  they  were  so  imported  and  sold ; 
and,  secondly,  that  if  it  had  no  such  general 
power  it  could  prohibit  the  importation  and 
sale  of  cigarettes  in  packages  of  the  size  in 
which  these  were  imported  and  sold.  In  view 
of  the  adherence  by  Mr.  Justice  White  to  the 
opinions  heretofore  announced  by  this  court 
in  Leity  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct  Rep. 
681,  and  other  cases  in  respect  to  the  inabil- 
ity of  the  state  by  virtue  of  its  police  power 
to  prohibit  the  importation  and  sale  in  orig- 
inal packages  of  articles,  which  are  recog- 
nized articles  of  commerce  although  the  sub- 
jects of  conflicting  opinions  as  to  the  de- 
leteriousness  of  their  use,  it  would  seem  un- 
necessary to  enter  into  any  lengthy  consider- 
ation of  the  first  ground.  Especially  is  this 
so  inasmuch  as  there  is  no  expressed  attempt 
to  overrule  Bohollenberger  v.  Pennsylvania, 
171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct  Rep. 
767,  decided  two  Tears  ago  last  May,  in  which 
decision  three  of  the  justices  concurring  in 
the  affirmance  of  the  judgment  herein  con- 
curred, and  in  which  it  was  distinctly  ruled 
( p.  23,  L.  ed.  p.  57,  Sup.  Ct.  Rep.  705 ) :  "In 
the  absence  of  congressional  legislation, 
therefore,  the  right  to  import  a  lawful  arti- 
cle of  commerce  from  one  state  to  another 
continues  until  a  sale  in  the  original  pack- 
age in  which  the  article  was  introduced  into 
the  state."  Although  it  may  be  noticed  in 
passing  that  this  case,  as  decided  by  the  su- 
preme court  of*Pennsylvania,  where  it  is  re- 
ported under  the  title,  Com.  v.  Paul,  170  Pa. 
284,  30  L.  R.  A.  306,  33  Atl.  82  (see  171  U. 
S.  6,  43  L.  ed.  51,  18  Sup.  Ct.  Rep.  757),  is 
both  cited  and  quoted  from  in  support  of  this 
decision.  A  ruling  we  have  reversed  is  the 
authority  now  relied  upon.  Inasmuch,  how- 
aver,  aa  Mr.  Justice  Brown,  in  his  opinion, 


has,  in  addition  to  this  citation,  quoted  soma 
expressions  which  may  seem  to  tend  toward* 
giving  an  enlarged  scope  to  the  police  power 
of  the  state,  it  may  not  be  a  waste  of  time  to 
show  concisely  what  this  court  has  decided, 
and  what  may  therefore  now  be  considered 
settled  law. 

In  the  first  place,  Congress  has  supreme 
and  exclusive  control  over  interstate  com- 
merce. I  shall  not  attempt  to  restate  the 
oft-repeated  historical  argument  that  one  of 
the  chief  reasons  leading  to  the  formation 
of  the  Federal  Constitution  was  the  neces- 
sity, disclosed  by  the  experience  of  the  col- 
onies under  the  confederation  of  preventing 
any  discriminating  or  retaliatory  legislation 
by  any  state  in  respect  to  the  commodities 
produced  or  manufactured  in  another,  and 
the  consequent  importance  of  having  com- 
merce between  the  states  placed  absolutely 
within  the  control  of  a  legislative  body  rep- 
resenting all  the  states.  And  yet  it  may  not 
be  out  of  place  to  quote  these  words  from 
the  concurring  opinion  of  Mr.  Justice  John- 
son, in  Gibbons  v.  Ogden,  0  Wheat  1,  224, 
6L.  ed.  23,  77: 

"For  a  century  the  states  had  submitted, 
with  murmurs,  to  the  commercial  restric- 
tions imposed  by  the  parent  state;  and,  now, 
finding  themselves  in  the  unlimited  posses- 
sion of  those  powers  over  their  own  com- 
merce, which  they  had  so  long  been  deprived 
of  and  so  earnestly  coveted,  that  selfish  prin- 
ciple which,  well  controlled,  is  so  salutary, 
and  which,  unrestricted,  is  so  unjust  and 
tyrannical,  guided  by  inexperience  and  jeal- 
ousy, began  to  show  itself  in  iniquitous  laws 
and  impolitic  measures,  from  which  grew  up 
a  conflict  of  commercial  regulations,  destruc- 
tive to  the  harmony  of  the  states,  and  fatal 
to  their  commercial  interests  abroad.  This 
was  the  immediate  cause  that  led  to  the 
forming  of  a  convention." 

And  these  from  Chief  Justice  Marshall,  in 
Brown  v.  Maryland,  12  Wheat  419,  446,  8 
L.  ed.  678,  688:  H 

"It  may  be  doubted  whether  any  of  thejj 
evils  proceedingfrom  the  feebleness  of  the* 
Federal  government  contributed  more  to  that 
great  revolution  which  introduced  the  pres- 
ent system  than  the  deep  and  general  con- 
viction that  commerce  ought  to  be  regulated 
by  Congress.  It  is  not  therefore,  matter 
of  surprise  that  the  grant  should  be  as  ex- 
tensive as  the  mischief,  and  should  compre- 
hend all  foreign  commerce  and  all  commerce 
among  the  states." 

The  plain  language  of  the  Constitution 
affirms  this.  Second  only  to  the  power  "to 
collect  taxes"  and  "to  borrow  money"  is  the 
power  given  to  Congress  by  f  8,  article  1, 
of  the  Constitution  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  Thus 
next  in  order,  as  though  next  in  importance 
to  the  power  of  maintaining  itself  by  taxa- 
tion and  borrowing  money,  is  the  power  to 
regulate  commerce  between  the  states  as  well 
aa  between  the  United  States  and  foreign 
nations. 

While  this  nation  is  as  between  it  and  the 
state*  one  of  enumerated  powers,  it  is  with- 
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in  the  loop*  of  those  enumerated  power*  su 
preme,  and,  as  the  power  to  regulate  com- 
merce between  the  state*  is  expressly  given 
to  Congress,  and  no  division  provided  for, 
it  follows  that  it  is  wholly  withdrawn  from 
state  control ;  and  such  has  been  the  uniform 
ruling  of  this  court.  In  the  case  just  quoted 
from,  Gibbons  v.  Ogden,  Chief  Justice  Mar- 
shall, delivering  the  opinion  of  the  court,  on 
page  100,  L.  ed.  p.  70,  thus  declared  the 
scope  and  limit  of  that  power: 

"It  is  the  power  to  regulate;  that  is,  to 
prescribe  the  rule  by  which  commerce  is  to 
be  governed.  This  power,  like  all  others 
vested  in  Congress,  is  complete  in  itself,  may 
be  exercised  to  its  utmost  extent,  and  ac- 
knowledges no  limitations  other  than  are 
prescribed  in  the  Constitution.  These  are 
expressed  in  plain  terms,  and  do  not  affect 
the  questions  which  arise  in  this  ease,  or 
which  have  been  discussed  at  the  bar.  If,  as 
has  always  been  understood,  the  sovereignty 
of  Congress,  though  limited  to  specified  ob- 
jects, is  plenary  as  to  those  objects,  the  pow- 
er over  commerce  with  foreign  nations,  and 
among  the  several  states,  is  vested  in  Con- 
st gress  as  absolutely  as  it  would  be  in  a  single 
£  government,  having  in  its  Constitution  the 
•  same*restrictions  on  the  exercise  of  the  pow- 
er as  are  found  in  the  Constitution  of  the 
United  States." 

And  in  the  other  case  referred  to,  Brown 
T.  Maryland,  on  page  440,  L.  ed.  p.  688, 
the  Chief  Justice  put  this  question  and  gave 
this  answer: 

"What,  then,  is  the  just  extent  of  a  power 
to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states! 

"This  question  was  considered  in  the  case 
of  Gibbons  v.  Ogden,  0  Wheat.  1,  6  L.  ed.  23, 
in  which  it  was  declared  to  be  complete  in 
itself,  and  to  acknowledge  no  limitations 
other  than  are  prescribed  by  the  Constitu- 
tion. The  power  is  coextensive  with  the 
subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  a  state, 
but  must  enter  its  interior." 

In  The  Passenger  Cases,  7  How.  283,  12  L. 
ed.  702,  Mr.  Justice  McLean,  after  referring 
to  many  prior  cases,  to  the  discussions  in 
the  convention  which  formed  the  Constitu- 
tion, and  the  language,  among  others,  of  Mr. 
Madison  in  that  discussion,  that  "he  was 
more  and  more  convinced  that  the  regulation 
of  commerce  was  in  its  nature  indivisible, 
and  ought  to  be  wholly  under  one  author- 
ity," summed  up  his  conclusion  in  these 
words  (p.  400,  L.  ed.  p.  751)  : 

"Whether  I  consider  the  nature  and  object 
of  the  commercial  power,  the  class  of  powers 
with  which  it  is  placed,  the  decision  of  this 
court  in  the  case  of  Gibbons  v.  Ogden,  0 
Wheat  1,  6  L.  ed.  23,  reiterated  in  Brown  v. 
Maryland,  12  Wheat.  410,  8  L.  ed.  678,  and 
often  reasserted  by  .  Mr.  Justice  Story,  who 

rrticipated  in  those  decisions,  I  am  brought 
the  conclusion  that  the  power  'to  regu- 
late commerce  with  foreign  nations,  and 
among  the  several  states,'  by  the  Constitu- 
tion, is  exclusively  vested  in  Congress.'' 

In  the  Head  Money  Coses,  112  U.  S.  680, 
JM,  sue  nobs.  Bdye  v.  Robertson,  28  L.  ed. 


708,  801,  S  Sop.  Ot  Hep.  247,  Mr.  Justice 
Miller,  considering  a  statute  passed  by  Con- 
gress requiring  the  master  or  owner  of  every 
vessel  bringing  immigrants  into  the  United 
States  to  pay  a  tax  of  60  cents  for  each  im- 
migrant, to  create  a  fund  for  the  expense  of 
regulating  immigration,  the  care  of  immi- 
grants, and  for  the  relief  of  such  as  were  in 
distress,  and  holding  that  it  constituted  a 
regulation  of  commerce,  said  in  reference  to 
it  and  other  like  statutes: 

"That  the  purpose  of  these  statutes  is  hu- 
mane, is  highly  beneficial  to  the  poor  andeo 
helpless  immigrant,  and  is  essential  to  theg 
•protection  of  the  people  in  whose  midst  they* 
are  deposited  by  the  steamships,  is  beyond 
dispute.  That  the  power  to  pass  such  laws 
should  exist  in  some  legislative  body  in  this 
country  is  equally  clear.  This  court  has  de- 
cided distinctly  and  frequently,  and  always 
after  a  full  hearing  from  able  counsel,  that 
it  does  not  belong  to  the  states.  That  de- 
cision did  not  rest  in  any  case  on  the  ground 
that  the  state  and  its  people  were  not  deeply 
interested  in  the  existence  and  enforcement 
of  such  laws,  and  were  not  capable  of  enforc- 
ing them  if  they  had  the  power  to  enact 
them;  but  on  the  ground  that  the  Constitu- 
tion, in  the  division  of  powers  which  it  de- 
clares between  the  states  and  the  general 
government,  has  conferred  this  power  on  the 
latter  to  the  exclusion  of  the  former." 

In  Leisy  v.  Bar  din,  135  U.  S.  100,  108,  34 
L.  ed.  128,  132,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct  Rep.  681,  Chief  Justice  Fuller  thus 
stated  the  rule: 

"The  power  vested  in  Congress  'to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian 
tribes,'  is  the  power  to  presa-ibe  the  rule  by 
which  that  commerce  is  to  be  governed,  and 
is  a  power  complete  in  itself,  acknowledging 
no  limitations  other  than  those  prescribed 
in  the  Constitution.  It  is  coextensive  with 
the  subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  a  state, 
but  must  enter  its  interior,  and  must  be  ca- 
pable of  authorizing  the  disposition  of  those 
articles  which  it  introduces,  so  that  they 
may  become  mingled  with  the  common  mass 
of  property  within  the  territory  entered." 

I  might  multiply  quotations  like  these, 
but  it  is  unnecessary.  See  the  following 
among  other  cases  for  like  affirmations: 
United  Slates  v.  Coombs,  12  Pet.  72,  78,  • 
L.  ed.  1004.  1006 ;  State  Freight  Tate  Case, 
15  Wall.  232,  270,  2S1,  sub  nom.  Philadelphia 
as  R.  R.  Co.  v.  Pennsylvania,  21  L.  ed.  146, 
162,  163;  Pensaeola  Teleg.  Co.  v.  Western 
U.  Teleg.  Co.  06  U.  S.  1,  0, 10,  24  L.  ed.  708, 
710;  Mobile  County  v.  Kimball,  102  U.  S. 
001,  C9C,  697, 099, 700, 702, 26  L.  ed.  238, 239, 
240,  241 ;  Webber  v.  Virginia,  103  U.  S.  344, 
361,  26  L.  ed.  565,  567;  Western  U.  Teleg. 
Co.  v.  Texas,  105  U.  S.  460,  466,  26  L.  ed. 
1067,  1009;  Tfew  York  v.  Compagnie  Gener- 
ate Transatlantique,  107  U.  S.  59,  60,  27  L. 
ed.  383,  384,  2  Sup.  Ct  Rep.  87;  Moron  v. 
Veto  Orleans,  112  U.  S.  69,  72,  73,  28  L.  ed. 
853,  655,  5  Sup.  Ct  Rep.  38 ;  Gloucester  Fer- 
ry Co.  v.  Pennsylvania,  114  U.  S.  106,  204, 
£11,  20  L.  ed.  158,  162,  164,  1  Inters.  Com. 
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Rep.  382,  5  Sup.  Ot  Rep.  826;  Brown  r. 
Houston,  114  U.  S.  622,  630,  631,  632,  29  L. 
ed.  257,  260,  6  Sup.  Ct  Rep.  1091;  Philadel- 
phia 4f8.  Hail  S.  S.  Co.  v.  Pennsylvania,  122 
U.  &  326,  336,  30  L.  ed.  1200,  1201,  1  In- 
ten.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118; 
Be  Rahrer,  140  U.  S.  646,  654,  655,  sub  nom. 
Wilkerson  v.  Rahrer,  35  L.  ed.  672,  574,  11 
Sup.  Ct  Rep.  865. 

The  power  of  Congress  to  regulate  com- 
merce between  the  states  being,  as  we  have 
seen,  supreme,  its  failure  to  impose  any  re- 
strictions or  regulations  is  to  be  taken  as  a 
declaration  that,  in  its  judgment,  such  com- 
merce shall  be  free.  There  is  no  necessity 
of  an  affirmative  declaration  on  its  part,  for, 
as  it  alone  has  power  to  restrict  or  prescribe 
regulations,  its  failure  to  do  so  leaves  the 
commerce  unburdened.  This,  too,  is  a  prop- 
osition which  has  been  so  often  declared  by 
tiiis  court  as  to  be  one  of  the  settled  rules 
of  constitutional  law.  Thus,  in  Welton  v. 
Missouri,  91  U.  S.  275,  282,  23  L.  ed.  347, 
850,  it  was  said: 

"The  fact  that  Congress  has  not  seen  fit 
to  prescribe  any  specific  rules  to  govern  in- 
terstate commerce  does  not  affect  the  ques- 
tion. Its  inaction  on  this  subject,  when  con- 
sidered with  reference  to  its  legislation  with 
respect  to  foreign  commerce,  is  equivalent  to 
a  declaration  that  interstate  commerce  shall 
be  free  and  untrammeled." 

In  Robbins  v.  Shelby  County  Taxing  Diet. 
120  U.  S.  489,  493,  30  L.  ed.  694,  696,  1  In- 
ters. Com.  Rep.  45,  7  Sup.  Ct  Rep.  592,  Mr. 
Justice  Bradley  summed  up  the  matter  in 
these  words  and  with  these  citations: 

"Another  established  doctrine  of  this  court 
is,  that  where  the  power  of  Congress  to  reg- 
ulate is  exclusive  the  failure  of  Congress  to 
make  express  regulations  indicates  its  will 
that  the  subject  shall  be  left  free  from  any 
restrictions  or  impositions;  and  any  regula- 
tion of  the  subject  by  the  states,  except  in 
matters  of  local  concern  only,  as  hereafter 
mentioned,  is  repugnant  to  such  freedom. 
This  was  held  by  Mr.  Justice  Johnson  in  Gib- 
bon* v.  Ogden,  9  Wheat  1,  222,  6  L.  ed.  23, 
62,  by  Mr.  Justice  Orier  in  The  Passenger 
Cases,  7  How.  283,  462,  12  L.  ed.  702,  777, 
and  has  been  affirmed  in  subsequent  cases. 
State  Freight  Tax  Case,  15  Wall.  232,  279, 
sub  nom.  Philadelphia  &  R.  R.  Co.  v.  Penn- 
sylvania, 21  L.  ed.  146,  162 ;  Bannibal  A  St. 
J.  R.  Co.  v.  Husen,  95  U.  S.  465,  469,  24  L. 
ed.  627,  529;  Welton  v.  Missouri,  91  U.  S. 
276,  282,  23  L.  ed.  347;  Mobile  County  v. 
Kimball,  102  U.  S.  691,  697,  26  L.  ed.  238, 
240;  Brown  v.  Houston,  114  U.  S.  622,  631, 
29  L.  ed.  257,  260,  6  Sup.  Ct  Rep.  1091; 
Walling  v.  Michigan,  116  U.  S.  446,  455,  29 
L.  ed.  691,  694,  6  Sup.  Ct  Rep.  454;  Pickard 

Pullman  Southern  Car.  Co.  117  U.  S.  34, 

29  L.  ed.  785,  6  Sup.  Ct  Rep.  635;  Wabash, 
Bt.  L.  A  P.  R.  Co.  v.  Illinois,  118  U.  S.  657, 

30  L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct  Rep.  4." 

See  also  Bowman  v.  Chicago  &  N.  W.  R. 
Co.  125*U.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct  Rep.  689,  1062; 
LeUy  t.  Hardin,  135  U.  8. 100,  34  L.  ed.  128, 
I  Inter*.  Com.  Rep.  36, 10  Sup.  Ct  Rep.  681; 


Covington  <£  O.  Bridge  Co.  v.  Kentucky,  164 
U.  8.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct  Rep.  1087. 

In  this  case  the  words  of  Mr.  Justice 
Brown  were,  page  212,  L.  ed.  p.  966,  In- 
ters. Com.  Rep.  p.  655,  Sup.  Ct  Rep.  p.  1090; 

"But  wherever  such  laws,  instead  of  being 
of  a  local  nature  and  not  affecting  interstate 
commerce  but  incidentally,  are  national  in 
their  character,  the  nonaction  of  Congress 
indicates  its  will  that  such  commerce  shall 
be  free  and  untrammeled.'' 

It  is  true  there  are  many  cases  in  this 
court  in  which  have  been  sustained  acts  of 
a  state  which  do  in  a  measure  affect  inter- 
state commerce,  but  the  thought  underlying 
those  cases  has  been  that  the  acts  complained 
of  were  not  direct  regulations  of  interstate 
commerce,  not  in  restriction,  but  in  further- 
ance, of  it,  and  being  purely  local  in  charac- 
ter might  rightfully  be  upheld  until  Con- 
gress should  by  its  legislation  direct  the  con- 
trary. 

That  the  transportation  from  one  state  of 
its  products  into  another  state  for  purposes 
of  sale  is  not  a  matter  of  purely  local  inter- 
est to  the  latter  state  is  evident  It  con- 
cerns the  right  of  the  producer  or  manufact- 
urer in  the  former  state  to  his  market.  We 
are  told  by  the  learned  attorney  general  of 
Tennessee,  as  an  evidence  of  the  good  faith 
of  the  state  in  this  legislation,  that  it  has 
many  areas  of  territory  especially  valuable 
for  the  growth  of  tobacco,  and  that  it  is  one 
of  the  large  tobacco  producing  states  in  the 
nation.  That  is,  therefore,  a  valuable  in- 
dustry in  Tennessee.  Suppose  the  legisla- 
tures of  all  the  other  states  should  become 
possessed  of  the  idea  that  the  use  of  tobacco 
was  injurious,  and  prohibit  the  importation 
and  Bale  thereof.  Could  it  fairly  be  said 
that  such  legislation  was  in  respect  to  a  mat- 
ter of  only  local  interest  in  the  separate 
states  passing  such  legislation  t  Could  not 
Tennessee  rightfully  contend  that  it  was  a 
matter  affecting  one  of  its  large  industries, 
and  which  was  likely  to  be  destroyed  by 
such  adverse  legislation? 

It  is  undoubtedly  true  that  the  police  pow- 
er is  not  by  the  Constitution  delegated  to 
Congress.   It  may,  therefore,  under  article 
10  of  the  Amendments,  be  regarded  as  re- 
served to  the  states  respectively,  or  to  the 
people,  but  it  is  equally  clear  that  no  power 
which  is  impliedly  reserved  to  the  states  can© 
limit  or  detract  from  the(full  scope  of  any  n 
power  expressly  delegated'to  the  nation,  to* 
be  exercised  by  Congress.    In  other  words, 
the  state  cannot,  in  the  exercise  of  the  police 

gower,  interfere  with  the  supreme  control  by 
bngress  over  interstate  commerce.  This 
has  been  repeatedly  affirmed  by  this  court 
In  Henderson  v.  New  York,  92  U.  S.  259, 
271,  sub  nom.  Henderson  v.  Wiokham,  23  L. 
ed.  543,  540,  it  was  said  by  Mr.  Justice  Mil- 
ler: 

"This  power,  frequently  referred  to  in  the 
decisions  of  this  court,  has  been,  in  general 
terms,  somewhat  loosely  called  the  polios 
power.  It  is  not  necessary  for  the  course  of 
this  discussion  to  attempt  to  define  it  more 
accurately  than  it  has  been  defined  already. 
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It  is  not  necessary,  because  whatever  may 
be  the  nature  and  extent  of  that  power, 
where  not  otherwise  restricted,  no  definition 
of  it,  and  no  urgency  for  its  use,  can  author- 
ize a  state  to  exercise  it  in  regard  to  a  sub- 
ject-matter which  has  been  confided  exclu- 
sively to  the  discretion  of  Congress  by  the 
Constitution." 

In  Hannibal  A  St.  J.  R.  Co.  v.  Husen,  95 
U.  S.  405,  471,  472,  24  L.  ed.  527,  630,  631, 
it  was  said  by  Mr.  Justice  Strong: 

"But  whatever  may  be  the  nature  and 
reach  of  the  police  power  of  a  state,  it  can- 
not be  exercised  over  a  subject  confided  ex- 
clusively to  Congress  by  the  Federal  Consti- 
tution. It  cannot  invade  the  domain  of  the 
national  government.  ...  It  may  not, 
under  the  cover  of  exerting  its  police  pow- 
ers, substantially  prohibit  or  burden  either 
foreign  or  interstate  commerce." 

Again,  by  Mr.  Justice  Harlan,  in  New  Or- 
leans Gaslight  Co.  v.  Louisiana  Light  A  H. 
P.  A  Mfg.  Co.  115  U.  S.  650.  661,  20  L.  ed. 
616,  521,  6  Sup.  Ct.  Rep.  252: 

"Definitions  of  the  police  power  must,  how- 
ever, be  taken,  subject  to  the  condition  that 
the  state  cannot,  in  its  exercise,  for  any  pur- 
pose whatever,  encroach  upon  the  powers  of 
the  general  government,  or  rights  granted  or 
secured  by  the  supreme  law  of  the  land." 

Again,  in  reference  to  quarantine  laws,  by 
Mr.  Justice  Miller,  in  Morgan's  L.  A  T.  R.A 
8.  8.  Co.  v.  Jjouisiana  Bd.  of  Health,  118  TJ. 
S.  455, 464, 30  L.  ed.  237, 241,  6  Sup.  Ct.  Rep. 
1118: 

"For,  while  it  may  be  a  police  power  in  the 
sense  that  all  provisions  for  the  health,  com- 
fort, and  security  of  the  citizens  are  police 
t.  regulations,  and  an  exercise  of  the  police 
Jj  power,  it  has  been  said  more  than  once  in 
•  this  court  that,  even  where  such*powers  are 
so  exercised  as  to  come  within  the  domain  of 
Federal  authority  as  defined  by  the  Constitu- 
tion, the  latter  must  prevail.    Gibbons  v. 
Ogden,  9  Wheat.  1,  210,  6  L.  ed.  23,  73;  Hen- 
derson v.  yew  York.  92  U.  S.  259,  272,  sub 
nom.  llenderson  v.  Wiokham,  23  L.  ed.  543, 
549;  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  AH.  P.  A  Mfg.  Co.  115  TJ.  S.  650,  661, 
29  L.  ed.  516,  520,  6  Sup.  Ct.  Rep.  252." 

Further  may  well  be  quoted  the  words  of 
Mr.  Justice  Catron  in  the  License  Cases,  5 
How.  504,  509,  12  L.  ed.  256,  299,  quoted 
with  approval  in  Bowman  v.  Chicago  A  N. 
W.  R.  Co.  125  U.  S.  465,  489.  31  L.  ed.  700, 
708,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep. 
689,  1062,  and  again  referred  to  with  like 
approval  in  Leisy  v.  Hardin,  135  TJ.  S.  100, 
113.  34  L.  ed.  128,  134,  3  Inters.  Com.  Rep. 
36, 10  Sup.  Ct.  Rep.  681,  and  also  in  Re  Rah- 
rer,  140  U.  S.  545,  557,  sub  nom.  Wilkerson 
v.  Rahrer,  36  L.  ed.  572,  575,  11  Sup.  Ct 
Rep.  866: 

"The  assumption  is  that  the  police  power 
was  not  touched  by  the  Constitution,  but  left 
to  the  states,  as  the  Constitution  found  it. 
This  is  admitted;  and  whenever  a  thing, 
from  character  or  condition,  is  of  a  descrip- 
tion to  be  regulated  by  that  power  in  the 
state,  then  the  regulation  may  be  made  by 
the  state,  and  Congress  cannot  interfere. 
Bat  this  must  always  depend  on  facts  subject 
21  a  C^-10. 


to  legal  ascertainment,  so  that  the  injured 
may  have  redress.  And  the  fact  must  find 
its  support  in  this,  whether  the  prohibited 
article  belongs  to  and  is  subject  to  be  regu- 
lated as  part  of  foreign  commerce,  or  of  com- 
merce among  the  states.  If,  from  its  nature 
it  does  not  belong  to  commerce  or  if  its 
condition  from  putrescence  or  other  cause, 
is  such,  when  it  is  about  to  enter  the  state, 
that  it  no  longer  belongs  to  commerce,  or,  in 
other  words,  is  not  a  commercial  article, 
then  the  state  power  may  exclude  its  intro- 
duction. And  as  an  incident  to  this  power, 
a  state  may  use  means  to  ascertain  the  fact. 
And  here  is  the  limit  between  the  sovereign 
power  of  the  state  and  the  Federal  power; 
that  is  to  say,  that  which  does  not  belong  to 
commerce  is  within  the  jurisdiction  of  the 
police  power  of  the  state;  and  that  which 
does  belong  to  commerce  is  within  the  juris- 
diction of  the  United  States.  And  to  this 
limit  must  all  the  general  views  come,  as  I 
suppose,  that  were  suggested  in  the  reason- 
ing of  this  court  in  the  cases  of  Gibbons  v. 
Ogden,  Brown  r.  Maryland,  and  New  York 
v.  MUn.1  What,  then,  is  the  assumption  of 
the  state  court?  Undoubtedly,  in  effect, 
that  the  state  had  the  power  to  declare  whatx 
should  be  an  article  of  lawful  commerce  ing 
the  particular*  state ;  and  having  declared* 
that  ardent  spirits  and  wines  were  deleteri- 
ous to  morals  and  health,  they  ceased  to  be 
commercial  commodities  there,  and  that  then 
the  police  power  attached,  and  consequently 
the  powers  of  Congress  could  not  interfere. 
The  exclusive  state  power  is  made  to  rest, 
not  on  the  fact  of  the  state  or  condition  of 
the  article,  nor  that  it  is  property  usually 
passing  by  sale  from  hand  to  hand,  but  on 
the  declaration  found  in  the  state  laws,  and 
asserted  as  the  state  policy,  that  it  shall  be 
excluded  from  commerce.  And  by  tbis 
means  the  sovereign  jurisdiction  in  the  state 
is  attempted  to  be  created  in  a  ease  where  it 
did  not  previously  exist.  If  this  be  the  true 
construction  of  the  constitutional  provision, 
then  the  paramount  power  of  Congress  to 
regulate  commerce  is  subject  to  a  very  mate- 
rial limitation;  for  it  takes  from  Congress, 
and  leaves  with  the  states,  the  power  to  de- 
termine the  commodities,  or  articles  of  prop- 
erty, which  are  the  subjects  of  lawful  com- 
merce. Congress  may  regulate,  but  the 
states  determine  what  shall  or  shall  not  be 
regulated.  Upon  this  theory  the  power  to 
regulate  commerce,  instead  of  being  para- 
mount over  the  subject,  would  become  sub- 
ordinate to  the  state  police  power;  for  it  is 
obvious  that  the  power  to  determine  the  arti- 
cles which  may  be  the  subjects  of  commerce, 
and  thus  to  circumscribe  its  scope  and  oper- 
ation, is,  in  effect,  the  controlling  one.  The 
police  power  would  not  only  be  a  formidable 
rival,  but,  in  a  struggle,  must  necessarily  tri- 
umph over  the  commercial  power,  as  the 
power  to  regulate  is  dependent  upon  the 
power  to  fix  and  determine  upon  the  subject* 
to  be  regulated." 

See  also  Minnesota  v.  Barber,  136  U.  8. 
313,  34  L.  ed.  466,  3  Inters.  Com.  Rep.  185, 
10  Sup.  Ct.  Rep.  862 ;  Brimmer  v.  Rebman, 
138  U.  S.  78,  34  Lb  ed.  862,  3  Inters.  Com. 

•  H  Pet  lot,  •  L.  ed.  ml 
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Rep.  485,  11  Sup.  Ct.  Rep.  213;  Orutoher  v. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  640,  11 
Sup.  Ct.  Rep.  851;  Voight  v.  Wright,  141  U. 
8.  62,  35  L.  ed.  638,  11  Sup.  Ct.  Rep.  855; 
Gulf,  0.  &  8.  F.  B.  Co.  v.  Befley,  158  U.  S. 
98,  30  L.  ed.  010,  15  Sup.  Ct  Rep.  641. 

We  have  thus,  first,  the  express  language 
of  the  Constitution  delegating  to  Congress 
the  power  "to  regulate  commerce  .  .  . 
among  the  several  states;"  second,  the  re- 

Seated  rulings  of  this  court  that  that  power 
i  supreme  and  exclusive;  third,  an  equal 
volume  of  decision  that  the  failure  of  Con- 
gress to  prescribe  any  limitations  to  inter- 
«  state  commerce  in  respect  to  any  particular 
n  article  is  equivalent  to  a  declaration  by  that 
•  body  that  it  intends  that  such  commerce 
shall  be  free;  and,  fourth,  the  equally  often 
repeated  ruling  that  the  reserved  police  pow- 
er of  the  states  is  subordinate  to  and  does 
not  limit  or  take  from  the  supreme  control 
by  Congress  over  matters  of  interstate  com- 
merce. 

It  would  seem  from  this  concurrence  of 
rulings  that  the  decision  in  Leisy  v.  Hardin, 
136  U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct  Rep.  681,  had  now  be- 
come the  settled  law,  and  that  henceforth  it 
is  not  to  be  questioned;  that  no  state  can, 
under  the  guise  of  a  police  regulation,  direct- 
ly restrain  the  importation  and  sale  of  arti- 
cles brought  in  from  other  countries  and 
other  states,  which  are  recognized  articles  of 
commerce,  no  matter  what  may  be  the  local 
opinion  as  to  the  injurious  effects  of  the  use 
of  such  articles.  The  opinion  of  the  supreme 
court  of  Tennessee  on  the  first  proposition 
suggested  must,  therefore,  be  considered  as 
definitely  overruled. 

I  pass  now  to  the  second  proposition, 
which  is  that  the  packages  in  which  these 
cigarettes  were  imported  are  so  small,  or  the 
manner  of  their  importation  so  peculiar, 
that  the  power  of  Congress  over  interstate 
commerce  is  as  to  them  lost,  and  the  power 
of  the  state  has  become  controlling.  That 
this  is  the  question  upon  which  also  the  re- 
versal is  ordered  is  evident,  for  it  is  said  by 
Mr.  Justice  Brown,  in  his  opinion,  after  re- 
ferring to  the  matter  of  the  police  power: 

"We  are  remitted  to  the  inquiry  whether 
a  paper  package  of  3  inches  in  length  and 
1%  inches  in  width,  containing  ten  cigar- 
ettes, is  an  original  package  protected  by  the 
Constitution  of  the  United  States  against 
any  interference  by  the  state  while  in  the 
hands  of  the  importer  t  This  we  regard  as 
the  vital  question  in  the  case." 

And  by  Mr.  Justice  White,  in  his  concur- 
ring opinion: 

"Indeed,  as  I  understand  the  case  as  now 
decided,  all  the  questions  adverted  to  are 
merged  in  the  solution  of  the  one  decisive 
issue,  which  is:  Was  each  particular  par- 
cel of  cigarettes  an  original  package  within 
the  constitutional  import  of  those  words  as 
defined  by  the  previous  adjudications  of  the 
court  T" 

I  come  to  the  consideration  of  this  ques- 
tion with  the  conceded  fact  that  Congress 
has  supreme  and  exclusive  control  over  in- 
terstate commerce;  tint  no  state  in  the  ex- 
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erase  of  its  police  power* can  directly  re» 
strain  such  commerce;  and  inquire  why  the 
size  of  the  package  or  the  manner  of  impor- 
tation determines  the  limit  of  national  con- 
trol t 

And  first  as  to  the  matter  of  size,  we  are 
told  that  the  cigarette  package  is  3  inches  in 
length  and  1%  inches  in  width,  and  contains 
ten  cigarettes.  I  have  no  doubt  of  the  ac- 
curacy of  this  measurement,  but  I  in  vain 
search  the  Constitution  of  the  United  States 
for  any  intimation  that  the  power  of  Con- 
grew  over  interstate  commerce  ceases  when 
the  packages  in  which  that  commerce  is  car- 
ried on  are  of  any  particular  size.  Mr.  Jus- 
tice Brown  quotes  this  language  of  Chief 
Justice  Marshall,  in  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  ed.  678,  wherein,  having  ad- 
verted to  the  fact  that  the  importer  might 
after  the  importation  so  break  up  the  pack- 
ages, or  so  handle  the  goods,  as  to  show  an 
intent  to  incorporate  them  into  the  mass  of 
the  general  property  of  the  state,  he  says: 

"It  is  sufficient  for  the  present  to  say,  gen- 
erally, that  when  the  importer  has  so  acted 
upon  the  thing  imported  that  it  has  become 
incorporated  and  mixed  up  with  the  maw  of 
property  in  the  country,  it  has  perhaps  lost 
its  distinctive  character  as  an  import,  and 
has  become  subject  to  the  taxing  power  of 
the  state;  but  while  remaining  the  property 
of  the  importer,  in  his  warehouse,  in  the 
original  form  or  package  in  which  it  was  im- 
ported, a  tax  upon  it  is  too  plainly  a  duty 
on  imports  to  escape  the  prohibition  in  the 
Constitution." 

And  upon  this  quotation  this  observation 
is  made: 

"This  sentence  contains  in  a  nutshell  the 
whole  doctrine  upon  the  subject  of  original 
packages,  upon  which  so  formidable  a  struc- 
ture has  been  attempted  to  be  erected  in  sub- 
sequent cases." 

And  yet,  curiously  enough,  after  this  dec- 
laration, although  the  cigarettes  sold  by  the 
defendant  were  "in  the  original  form  or 
package  in  which  they  were  imported,"  al- 
though there  had  been  no  breaking  of  any 
package,  it  is  held  that  the  power  of  the  na- 
tion does  not  protect  him  in  that  sale.  Nec- 
essarily, there  is  impliedly  added  to  the  lan- 
guage of  the  Chief  Justice  words  like  these, 
"provided  such  package  be  of  considerable 
size,  at  least  larger  than  3  inches  in  length  h 
and  iy,  inches  in  width."  Of  all  the  Jus-g 
tices  of  this  court,  Chief  Justice'Marshall* 
has  hitherto  been  credited  with  marvelous 
accuracy  of  statement,  but  it  would  seem 
from  the  construction  now  given  that  lis 
omitted  a  most  important  particular  in  defin- 
ing the  relative  powers  of  the  nation  and 
the  state.  Even  now  there  is  a  singular 
failure  to  give  the  size  of  the  package  which 
takes  the  importation  out  of  the  power  of 
Congress  and  intrusts  it  to  the  control  of  the) 
state.  Recently,  in  Sohollenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  43  L.  ed.  49,  18  Sup. 
Ct.  Rep.  767,  we  held  that  an  importer  had  a 
right  to  Import  oleomargarine  in  10-pound 
packages,  and  sell  it  in  such  a  package  at 
retail  to  a  consumer.  Apparently,  the  di- 
viding Una  as  to  the  size  of  packages  must  be 
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somewhere  between  that  of  a  10-pound  pack- 
age of  oleomargarine  and  that  of  a  package 
of  ten  cigarettes;  but  where!  Must  dia- 
monds, in  order  to  be  within  the  protecting 
power  of  the  nation,  be  carried  from  state 
to  state  in  10-pound  packages! 

If  it  be  said  that  diamonds  are  not  a  sub- 
ject of  police  regulation,  and  that  a  differ- 
ent rule  obtains  in  reference  to  them  than 
to  matters  of  police  regulation  (as  might  be 
implied  from  the  scope  of  the  opinion)  I  can 
only  say  that  the  conclusion  seems  to  me 
strange.  Concretely,  it  amounts  to  this: 
The  police  power  of  the  state,  the  power  ex- 
ercised to  preserve  the  health  and  morals  of 
its  citizens,  may  prevent  the  importation  and 
sale  of  a  pint  of  whisky,  but  cannot  prevent 
the  importation  and  sale  of  a  barrel;  or,  in 
other  words,  the  greater  the  wrong  which 
is  supposed  to  be  done  to  the  morals  and 
health  of  the  community,  the  less  the  power 
of  the  state  to  prevent  it.  That  may  be  con- 
stitutional law,  but  to  my  mind  it  lacks  the 
saving  element  of  common  sense.  I  see  no 
logical  half  way  place  between  a  recognition 
of  the  power  of  the  nation  to  regulate  com- 
merce between  the  states  in  all  things  which 
are  the  subjects  of  commerce  (in-  whatever 
form  or  manner  they  may  be  imported)  and 
a  concession  of  the  power  of  the  state  to  pre- 
vent absolutely  the  importation  and  sale  of 
articles  deemed  by  it  prejudicial  to  the 
health  or  morals  of  its  citizens.  Either  the 
state  has,  in  the  exercise  of  its  police  power, 
the  right  to  prohibit  the  importation  and 
sale  of  articles  deemed  by  it  injurious  to 
the  health  and  morals  of  the  community — 
01  no  matter  in  what  size  or  form  of  package 
"the  importation  is  made— or  else  it  has  no 
•  such  power,  and  the  determination  of  the 

Siuestion  of  importation  and  sale  is  one  to  be 
eft  to  Congress.  The  attitude  of  one  who 
affirms  the  supreme  power  of  the  nation  over 
interstate  commerce,  including  therein  the 
right  of  Congress  to  regulate  the  importation 
and  sale  in  large  packages  of  things  whether 
or  not  deemed  by  any  state  deleterious  in 
their  use,  and  yet  holds  that  that  supreme 
power  of  Congress  is  exhausted  the  moment 
the  importation  is  in  a  package  of  small 
size,  finds  something  of  a  parallel  in  the 
attitude  of  the  citizen  of  a  state,  which  has 
adopted  prohibition,  who  upholds  the  law, 
but  objects  to  its  enforcement 

The  size  of  the  package  seems  to  be  the 
troublesome  matter  in  the  minds  of  some  of 
my  brethren.  Let  me  put  that  question  of 
size  to  this  test.  Suppose  Congress,  assum- 
ing that  it  had  power  over  interstate  com- 
merce, should  enact  that  all  transportation 
of  cigarettes  between  states  should  be  in 
packages  of  ten  cigarettes  each,  would  that 
be  a  regulation  of  interstate  commerce!  Or 
would  my  brethren  say  that  that  was  beyond 
the  power  of  Congress!  The  power  of  Con- 
gress over  commerce  between  the  states  is 
given  in  the  same  section  end  in  the  same 
language  as  its  power  over  commerce  be- 
tween this  nation  and  foreign  nations.  Is 
this  court  prepared  to  say  that,  if  Congress 
should  enact  that  no  importations  of  cigar- 
ettes from  abroad  should  be  otherwise  than 
in  packages  of  tan  cigarettes  each,  such  leg- 


islation was  beyond  its  power  because  it  af- 
fected a  package  of  a  small  size!  Mr.  Jus- 
tice White,  evidently  appreciating  the  logic 
of  these  suggestions,  escapes  their  force  by 
this  declaration,  and  I  quote  from  his  opin- 
ion that  which  succeeds  the  quotation  here- 
tofore made: 

"I  am  constrained  to  conclude  that  this 
question  is  correctly  answered  in  the  nega- 
tive, not  only  from  the  size  of  each  particular 
parcel,  but  from  all  the  other  surrounding 
facts  and  circumstances,  among  which  may 
be  mentioned  the  trifling  value  of  each  par- 
cel, the  absence  of  an  address  on  each,  and 
the  fact  that  many  parcels,  for  the  purpose 
of  commercial  shipment,  were  aggregated, 
thrown  into  and  carried  in  an  open  basket. M 
Thus  associated  in  their  shipment,  they* 
could  not,  under  all  the 'facts  and  ciroum-* 
stances  of  the  case,  after  arrival  be  segre- 
gated so  as  to  cause  each  to  become  an  orig- 
inal package." 

I  regret  that  the  decision  of  a  great  con- 
stitutional question  like  that  hero  presented 
turns  on  the  shifting  opinions  of  individual 
judges  as  to  the  peculiar  facts  of  a  particu- 
lar case.  No  one  can  tell  from  this  annun- 
ciation where  is  the  dividing  line  between 
the  power  of  the  state  and  the  power  of  the 
nation.  Obviously  the  mere  size  of  the  pack- 
age does  not  in  this  view  determine.  It 
would  seem  that  constitutional  limitations 
should  be  stated  by  the  courts  with  precision. 
I  think,  and  I  say  it  with  all  respect,  that  no 
case  involving  a  constitutional  question 
should  be  turned  off  on  the  simple  declara- 
tion that  upon  its  peculiar  facts  it  falls  on 
one  side  or  the  other  of  some  undisclosed  line 
of  demarcation.  It  seems  to  me,  and  yet  I 
speak  hesitatingly,  in  view  of  the  indefinite- 
ness  of  his  declarations,  that  Mr.  Justice 
White  thinks  there  was  something  in  the  con- 
duct of  this  importer  in  evasion  of  the  state 
statute.  But  can  any  statute  be  deemed  to 
be  evaded  which  has  no  application  to  the 
particular  matter!  If  the  regulation  of  in- 
terstate commerce  is  a  matter  within  the  sole 
jurisdiction  of  Congress,  surely  no  act  of  the 
state  restraining  an  importation  and  sale 
can  have  any  application  thereto.  If  the 
state  may  not  say  whether  the  importation 
shall  be  in  large  or  small  packages,  if  that  is 
a  regulation  of  interstate  commerce  within 
the  Bole  power  of  the  United  States,  then  no 
act  of  the  importer  in  fixing  the  size  of  the 
package  can  be  adjudged  either  in  conflict 
with  or  an  evasion  of  any  state  statute. 
There  is  but  one  of  two  alternatives.  Either 
the  state  may  regulate  the  size  of  the  pack- 
age or  Congress  has  the  power.  If  a  state 
has  the  right,  then  of  course  it  may  prevent 
the  importation  of  packages  other  than  those 
of  a  large  size;  but  if  Congress  alone  can 
regulate  it,  then  the  state  has  nothing  to  do 
with  the  question  of  the  size  of  the  package, 
and  no  act  of  the  importer  in  fixing  the  size 
of  the  package  can  be  adjudged  in  conflict 
with  its  statute. 

Congress  has  prescribed  the  sizes  of  ths 
packages  in  which  cigarettes  are  to  be  pot 
up,  and  while  it  is  true,  as  indicated  in 
Plumley  v.  MatadhuMtU,  16S  U.  8.  461, 
39  L.  ed  223,  5  Inters.  Com.  Sep.  S90,  IS 
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•  Sup.  Ct.  Rep.  154,  that  the  primary  purpose 
«  of  such  legislation  ie  the  collection  of  inter- 

•  nal  revenue'taxes,  and  not  the  regulation  of 
commerce  between  the  states,  yet  it  is  also 
true  that  it  is  not  within  the  power  of  the 
states  to  declare  that  the  use  of  packages  of 
the  size  prescribed  by  Congress  is  illegiti- 
mate. There  cannot  be  imputed  to  Congress 
the  purpose  to  in  any  way  interfere  with 
the  lull  power  of  the  states  over  matters 
committed  to  their  care,  nor  can  the  use  by 
an  individual  of  packages  such  as  Congress 
has  authorized  be  condemned  as  an  evasion 
of  state  laws.  The  use  of  such  a  package 
legitimate  for  one  purpose  is  legitimate  for 
others,  and  a  state  by  its  statutes  cannot  in 
any  way  nullify  or  weaken  the  effect  of  con- 
gressional enactment  So  although  these 
packages  are  small  in  size,  they  have  the  ap- 
probation of  Congress,  and  must  be  consid- 
ered as  legal,  and  their  use  cannot  be  made 
illegal  by  state  laws. 

And  here  it  is  well  to  refer  to  the  language 
of  Chief  Justice  Marshall,  quoted,  supra.  It 
is:  "In  the  original  form  or  package  in 
which  it  was  imported."  Not  in  which  "it 
might  have  been"  or  "ought  to  have  been  im- 
ported." Obviously,  it  did  not  occur  to  him 
that  the  form  or  package  which  the  impor- 
ter might  adopt  in  any  way  affected  the 
power  of  Congress  over  the  importation.  One 
will  search  the  opinion  of  the  Chief  Justice 
in  vain  to  ascertain  the  size  or  form  of  the 
package  then  before  the  court.  If  Congress 
should  see  fit  to  describe  a  form  or  package, 
it  was  within  its  power.  If  it  did  not  do  so, 
it  left  the  matter  to  the  determination  of  the 
importer.  There  seems  to  be  in  the  minds 
of  those  of  my  brethren  with  whom  I  differ 
the  thought  that,  because  this  importer  did 
not  import  in  a  customary  way,  the  control 
of  Congress  in  the  matter  ceased.  The  cost 
of  transporting  a  single  package  of  cigar- 
ettes from  the  manufactory  in  Durham,  N. 
C,  to  any  part  of  Tennessee  may  be  great, 
and  therefore  such  transportation  is  not  or- 
dinarily undertaken.  It  may  be  true,  and 
undoubtedly  is  true,  that  a  manufacturer  of 
yeast  cakes  in  the  city  of  New  York  would 
not  feel  warranted  in  going  to  the  expense  of 
shipping  a  single  yeast  cake,  or,  for  that  mat- 
ter, a  hundred,  to  Covington,  Ky.,  and  yet 
that  same  individual,  if  he  had  a  manufact- 
ory in  Cincinnati,  might  find  that  the  most 
is  convenient  and  inexpensive  way  of  filling  or- 
jgders  from  Covington  was  to  send  them  in 

•  separate  packages  in  his  delivery  wagons 
across  the  bridge  from  the  one  city  to  the 
other.  In  each  case  the  transportation  would 
be  one  of  interstate  commerce,  and  it  cannot 
be  possible  that  Congress  has  the  power  to 
regulate  the  transportation  from  New  York 
to  Covington,  and  not  that  from  Cincinnati 
to  Covington. 

Another  matter  which  must  not  be  ignored 
in  measuring  the  control  of  Congress  over 
interstate  commerce  is  the  changes  in  the 
modes  of  transportation.  At  the  time  that 
Chief  Justice  Marshall  wrote  the  opinion  in 
Brown  v.  Maryland  transportation  was 
earned  on  by  water  in  sailing  vessels  and  by 
land  largely  in  lumber  wagons.  It  is  not 
strange  that  at  such  time  all  transportation 


was  of  goods  packed  in  large  boxes,  securely 
fastened  to  prevent  accidents  from  the 
rough  and  tumble  way  of  transportation. 
There  were  then  no  express  companies  for 
carrying  small  packages.  All  that  mode  of 
transportation  has  grown  up  in  this  country 
within  the  laat  sixty  years,  but  the  express 
companies  carrying  their  small  packages 
from  state  to  state  are  just  as  certainly  en- 
gaged in  interstate  commerce  as  the  old- 
fashioned  lumber  wagons  carrying  commodi- 
ties between  the  same  places.  The  facilities 
of  transportation  are  increasing  rapidly,  and 
with  them  the  cost  of  such  transportation  is 
diminishing,  so  that  more  and  more  will  it 
be  true  that  the  smallest  packages  will  be 
the  frequent  subject  of  transportation,  even 
between  state  and  state.  But  it  has  often 
been  said  that  the  grants  of  power  in  the 
Constitution  to  the  national  government 
were  expressed  in  such  broad  and  general 
language  that,  notwithstanding  the  many 
changes  in  the  modes  of  doing  business,  in 
the  forms  and  conditions  of  social  life,  the 
needed  control  was  still  found  to  be  vested 
in  Congress.  Can  it  be  that  an  exception  to 
this  rule  is  now  to  arise  in  the  matter  of  the 
full  and  complete  power  given  by  that  in- 
strument to  Congress  over  interstate  com- 
merce? 

Again,  let  me  go  back  to  the  opinion  of 
Chief  Justice  Marshall,  and  quote  pages  439- 
446,  It.  ed.  pp.  685-688: 

"There  is  no  difference,  in  effect,  between 
a  power  to  prohibit  the  sale  of  an  article, 
and  a  power  to  prohibit  its  introduction  into* 
the  country.   The  one  would  be  a  neoessaryn 
consequence*of  the  other.   No  goods  would* 
be  imported  if  none  could  be  sold. 

"If  this  power  reaches  the  interior  of  a 
state,  and  may  be  there  exercised,  it  must 
be  capable  of  authorizing  the  sale  of  those 
articles  which  it  introduces.  Commerce  is 
intercourse;  one  of  its  most  ordinary  in- 
gredients is  traffic  It  is  inconceivable  that 
the  power  to  authorize  this  traffic,  when 
given  in  the  most  comprehensive  terms,  with 
the  intent  that  its  efficacy  should  be  com- 
plete, should  cease  at  the  point  when  its  con- 
tinuance is  indispensable  to  its  value.  To 
what  purpose  should  the  power  to  allow  im- 
portation be  given,  unaccompanied  with  the 
power  to  authorize  a  sale  of  the  thing  im- 
ported! Sale  is  the  object  of  importation, 
and  is  an  essential  ingredient  of  that  inter- 
course, of  which  importation  constitutes  a 
part.  It  is  as  essential  an  ingredient,  as  in- 
dispensable to  the  existence  of  the  entire 
thing,  then,  as  importation  itself.  It  must 
be  considered  as  a  component  part  of  the 
power  to  regulate  commerce.  Congress  has 
a  right,  not  only  to  authorize  importation, 
but  to  authorize  the  importer  to  sell." 

Now,  if  cigarettes  cannot  be  brought  into 
the  state  of  Tennessee  and  sold  in  the  pack- 
ages in  which  they  were  manufactured,  but 
must  be  brought  in  and  sold  only  in  barrels 
or  boxes  of  large  size,  the  right  of  importa- 
tion is  practically  defeated,  for  no  consumer 
would  buy  a  barrel  or  box  for  his  own  use. 
and  no  importer  could  sell  it  to  a  second 
party  with  the  idea  of  a  resale,  because  the 
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moment  the  first  sale  is  accomplished,  the 
law  of  the  state  interposes  to  prevent  the 
second.  In  other  words,  this  contention 
that  an  imported  package  must  be  of  a  large 
size  in  order  to  secure  the  right  of  sale  is 
■imply  a  convenient  way  of  declaring  that 
the  right  of  importation  for  purposes  of  sale 
may  be  denied.  Not  such  was  the  thought 
of  this  court,  as  expressed  in  the  opinion  of 
Chief  Justice  Marshall.  The  idea  then  was 
that  the  right  of  sale  was  an  incident  to  the 
right  to  import;  that  the  state  could  neither 
directly  forbid  the  importation,  nor  indi- 
rectly prevent  it  by  embarrassing  the  right 
i»  of  sale  with  restrictions  which,  in  fact,  stop 

*  all  importation  for  purposes  of  sale. 

•  *  I  do  not  doubt  that  the  importation  and 
sale  of  many  things  may  wisely  be  restrained, 
but  the  question  is  as  to  the  body  by  which 
such  regulations  shall  be  made.  We  may 
all  agree  that  the  importation  and  sale  of 
liquors  should  be  restrained  or  prohibited. 
We  may  doubt  as  to  whether  a  like  rule  ob- 
tains as  to  the  importation  and  sale  of  oleo- 
margarine. Believing  that  the  settled  rul- 
ing of  this  court  has  been  that  that  question 
is  one  to  be  determined  by  Congress,  I  think 
that  this  decision  is  a  plain  departure  there- 
from. 

Nor  is  there  reason  to  apprehend  that  any 
unfortunate  results  will  flow  from  the  su- 

?reme  power  of  Congress  in  the  matter, 
ake  the  ease  of  intoxicating  liquors.  When 
it  was  found  by  the  decision  In  Leisy  v. 
Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681,  that  in- 
terstate commerce  in  such  liquors  (they  be- 
ing recognized  articles  of  commerce)  could 
not  be  regulated  by  the  states,  Congress 
promptly  passed  an  act  providing  that  li- 
quors imported  into  any  state  should  upon 
arrival  therein  be  subject  to  the  local  laws 
(26  U.  S.  Stat,  at  L.  313,  chap.  728),  the 
validity  of  which  legislation  was  sustained 
in  Re  Rakrer,  140  U.  S.  545,  sub  nam.  Wilk- 
erson  v.  Rahrer,  35  L.  ed.  572,  11  Sup.  Ct. 
Rep.  865.  So  it  cannot  be  doubted  that  if 
that  body  which  represents  all  the  states 
shall  be  of  opinion  that  the  use  of  any  partic- 
ular article  is  freighted  with  injury  to  pub- 
lic health,  morals,  or  safety,  it  will  abso- 
lutely prohibit  interstate  commerce  therein, 
or  if  in  its  judgment  (as  in  the  case  of  in- 
toxicating liquors)  there  is  in  certain  locali- 
ties such  a  feeling  in  reference  to  any  article 
that  commerce  therein  may  wisely  be  regu- 
lated by  the  state,  it  will  provide  therefor. 
Although  some  temporary  disadvantage  or 
inconvenience  may  result  from  this  assertion 
of  the  supremacy  of  Congress,  it  is  not  fit- 
ting, in  view  of  the  constitutional  provisions, 
to  ignore  or  limit  the  full  scope  of  that  su- 

Sremacy;  and,  it  may  properly  be  added,  it 
i  better  that  in  certain  instances  one  state 
should  be  subjected  to  temporary  annoyance 
rather  than  that  the  whole  framework  of 
commercial  unity  created  by  the  Constitution 
should  be  destroyed  by  relegating  to  each 
state  tbe  determination  of  what  particular 
articles  it  will  permit  to  be  imported  into 
its  borders. 

The  power  cannot  be  conceded  to  a  state 
to  exclude,  directly  or  indirectly,  the  sub- 


jects of  interstate  commerce,  or,  by  the  im-« 
position  of  burdens  thereon,  to  regulate  such  jg 
•commerce,  without  congressional  permis-  • 
sion.  The  same  rule  that  applies  to  the 
sugar  of  Louisiana,  the  cotton  of  South 
Carolina,  the  wines  of  California,  the  hops 
of  Washington,  the  tobacco  of  Maryland  and 
Connecticut,  or  the  products,  natural  or 
manufactured,  of  any  state,  applies  to  all 
commodities  in  which  a  right  of  traffic  ex- 
ists, recognized  by  the  laws  of  Congress,  the 
decisions  of  courts,  and  the  usages  of  the 
commercial  world.  It  devolves  on  Congress 
to  indicate  such  exceptions  as  in  its  judg- 
ment a  wise  discretion  may  demand  under 
particular  circumstances."  Lyng  v.  Michi- 
gan, 135  TJ.  S.  161,  166,  34  L.  ed.  150,  153,  3 
Inters.  Com.  Rep.  143,  10  Sup.  Ct  Rep.  725. 

For  these  reasons  I  dissent  from  the  opin- 
ions and  judgment  in  this  case. 

I  am  authorized  to  say  that  the  Chief 
Justice,  Mr.  Justice  Shiras  and  Mr.  Jus- 
tice Peokham  concur  in  this  dissent. 


  (179  TJ.  S.  4*4) 

UNITED  STATES,  Appt* 
v. 

CHOCTAW  NATION  and  Chickasaw  Na- 
tion. 


WICHITA  and  Affiliated  Bands  of  Indians, 
Appts., 
v. 

CHOCTAW   NATION,  Chickasaw  Nation, 
and  United  States. 


CHOCTAW  NATION  and  Chickasaw  Nation, 
Appts., 
v. 

UNITED  STATES  and  Wichita  and  Affili- 
ated Bands  of  Indians. 

Indian  lands — effect  of  treaty — estoppel — 
jurisdiction  of  court  of  claims — intent  of 
Indians — implied  trust — effect  of  appro- 
priation act — requiring  release  of  interest 
in  other  lands. 

1.  An  Indian  tribe,  by  accepting  without  ob- 
jection a  congressional  grant  whoBe  bound- 
aries are  Identical  with  those  mentioned  In 
the  treaty  In  pursuance  of  which  the  grant 
was  made,  and  conform  to  the  lines  described 
In  an  earlier  treaty  so  far  as  they  are  con- 
tained within  the  limits  of  the  United  States, 
Is  estopped  to  claim  nnder  the  earlier  treaty 
any  lands  not  within  such  limits. 

2.  The  obvious  palpable  meaning  of  the  words 
of  an  Indian  treaty  may  not  be  disregarded 
because  of  the  dependent  character  of  the 
Indians,  or  because,  In  the  Judgment  of  the 
court,  the  Indians  may  have  been  over- 
reached. 

8.  No  authority  to  determine  the  relative 
rights  of  the  parties  to  an  Indian  treaty  to 
the  land  therein  conveyed,  upon  the  ground 
of  mere  Justice  or  fairness,  was  conferred 
upon  the  court  of  claims  by  the  jurisdiction- 
al act  of  March  2,  1805  (28  Stat  at  L.  870, 
898,  chap.  188),  authorising  suit  to  be 
brought  to  determine  the  rights  of  tbe  par- 
ties thereto,  provided  that  nothing  eoatalned 
therein  shall  be  deemed  an  admission  by 


Digitized  by 


Google 


160 


21  SUPREME  COURT  REPORTER. 


Oct.  Tebm. 


tbe  United  States  that  the  Indus  tribe*  hay* 
any  claim  to  or  Interest  In  the  lands  or  any 

part  thereof. 
4.  An  Intention,  of  the  Choctaw  and  Chicka- 
saw nations  to  pass  to  the  United  States  by 
the  treaty  of  I860  an  absolute  title  to  the 
"leased  district,"  and  to  abrogate  the  existing 
lease,  Is  apparent  from  the  failure  to  ac- 
company the  cession  of  the  lands  with  any 
declaration  of  trust  In  respect  to  them,  while 
the  money  to  be  paid  by  the  United  States 
In  consideration  of  the  cession  was  to  be 
invested  and  held  in  trust  for  certain  speci- 
fied objects. 

t.  The  absolute  cession  to  the  United  States, 
apparently  made  by  the  Choctaw  and  Chicka- 
saw nations  in  the  treaty  of  1806,  of  the 
"leased  district"  then  held  by  the  United 
States  under  a  prior  treaty  for  the  perma- 
nent settlement  of  other  Indians,  will  not  be 
deemed  to  be  attended  with  a  trust  ror  the 
settlement  of  Indians  because  of  a  statement 
by  the  United  States'  representatives  In  the 
preliminary  negotiations  that  the  new  treaty 
to  be  made  with  the  Indian  tribes  must  pro- 
vide that  a  portion  of  the  lands  hitherto 
owned  and  occupied  by  them  must  be  set 
apart  for  the  friendly  tribes,  and  must  ex- 
clude white  settlers  from  the  territory. 

a.  That  the  result  of  accepting  the  Interpreta- 
tion placed  by  the  United  States  upon  the 
treaty  of  1866  with  the  Choctaw  and  Chicka- 
saw nations  will  be  to  render  the  general 
government  less  liberal  towards  them  than 
towards  other  tribes  constitutes  no  reason 
why  the  court  should  depart  from  the  ordin- 
ary signification  of  the  words  used  In  the 
treaty. 

T.  A  declaration  In  the  act  of  Congress  of 
March  8.  1891  (26  Stat  at  L.  989,  102S, 
chap.  548),  appropriating  a  sum  to  the  Choc- 
taw and  Chickasaw  nations  for  their  claims 
to  lands  situated  within  the  "leased  district," 
that  tbe  cession  made  by  the  treaty  of  1866 
was  attended  by  a  trust.  Is  not  sufficient  to 
defeat  as  to  other  lands  in  such  district  the 
absolute,  unconditional  cession  which  the 
words  of  the  treaty  manifestly  import.  In 
view  of  the  subsequent  enactment  reciting 
that  the  government  was  not  committed  to 
the  payment  of  any  further  sum  to  those 
nations  for  any  alleged  Interest  In  tbe  re- 
mainder of  the  leased  district,  and  of  the 
proviso  In  tbe  act  authorising  tbe  submission 
of  their  claim  to  the  courts,  that  It  should 
not  be  construed  as  an  admission  of  the  exist- 
ence of  such  claim. 

8.  A  release  by  the  Wichita  and  Affiliated 
Bands  of  Indians,  of  all  claims  to  any  and  oil 
lands  within  the  limits  of  the  United  States, 
except  those  allotted  to  them,  cannot  be  made 
a  condition  of  a  decree  for  compensation  on 
account  of  surplus  lands  under  the  treaty  of 
1891,  under  the  act  of  Congress  of  March  2, 
1895  (28  Stat,  at  L.  876,  895-897,  chap. 
188),  which  authorises  the  court  of  claims  to 
determine  the  claim  of  tbe  Choctaw  and 
Chickasaw  nations  to  on  Interest  In  such  lands 
as  are  within  tbe  "leased  district,"  and  the 
claim  of  the  Wichita  Indians  to  be  compen- 
sated In  money  for  their  possessory  right  In 
such  land. 

[Nob.  88,  89,  00.] 

Argued  March  7,  8,  9,  1900.  Decided  De- 
cember 10,  1900. 

APPEAL  from  a  decree  of  the  Court  of 
Claims  determining  rights  of  Indians  in 
lands  and  proceeds  thereof.  Reverted. 


See  same  case  below,  34  Ct  CI.  17. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  T.  Barnes,  J.  M.  Wil- 
son, and  Robert  L.  Owen  for  Choctaw  Na- 
tion. 

Mr.  H.  E.  Paine  for  Chickasaw  Nation. 

Messrs.  Philip  Walker,  A.  A.  Lips- 
comb, Jotiah  M.  Vale,  and  Wm.  O.  Shelley 
for  Wichita  and  Affiliated  Bands  of  Indians. 

Mr.  C.  O.  Binney,  Attorney  General 
Griggs,  and  Bolioitor  General  Richards  for 
United  States.  | 

*  Mr.  Justice  Harlan  delivered  the  opinion* 
of  the  court: 

On  the  4th  day  of  Jane,  1891,  an  agree- 
ment was  entered  into  between  commission- 
ers on  behalf  of  the  United  States  and  tbe 
Wichita  and  Affiliated  Bands  of  Indiana,  in 
tbe  Indian  territory,  whereby  those  Indiana 
did  "cede,  convey,  transfer,  relinquish,  forever 
and  absolutely,  without  any  reservation 
whatever,"  to  the  United  States  "all  their 
claim,  title,  and  interest  of  every  kind  and 
character"  to  the  land  embraced  in  the  fol- 
lowing boundary:  "Commencing  at  a  point 
in  the  middle  of  the  main  channel  of  the 
Washita  [Wichita]  river  where  the  98th 
meridian  of  west  longitude  crosses  the  same, 
thence  up  the  middle  of  the  main  channel  of 
said  river  to  the  line  of  98*  40'  west  longi- 
tude, thence  on  said  line  of  98s  4C  due  north 
to  the  middle  of  the  channel  of  the  main 
Canadian  river,  thence  down  the  middle  [of 
the  channel]  of  said  main  Canadian  river  to 
where  it  crosses  the  98th  meridian,  thence 
due  south  to  the  place  of  beginning."  28 
Stat,  at  L.  876,  895,  chap.  188. 

In  consideration  of  that  cession,  it  was 
agreed  on  behalf  of  the  United  States  that 
out  of  the  territory  ceded  there  should  be 
allotted  to  each  member  of  the  Wichita  and 
Affiliated  Bands  of  Indians  in  the  Indian 
territory,  native  and  adopted,  160  acres  of 
land  in  the  manner  and  form  described  in 
the  agreement.  It  was  provided  that  upon 
the  allotments  being  made  the  titles  should 
be  held  in  trust  for  the  allottees  for  a  period 
of  twenty-five  years,  in  the  manner  and  to 
the  extent  provided  for  in  the  act  of  Congress 
of  February  8,  1887  (24  Stat,  at  L.  388,  389, 
chap.  119) ;  and  at  the  expiration  of  that 
period  the  titles  should  be  conveyed  in  fee 
simple  to  the  allottees,  or  their  heirs,  free 
from  all  encumbrances.  28  Stat,  at  L.  876, 
805,  896,  chap.  188.  t* 

This  agreement  recited  that  in  addition  to® 
the  allotments  "provided  for,  and  the  other* 
benefits  to  be  received,  the  Wichita  and  Affil- 
iated Bands  of  Indians  claimed  and  insisted 
"that  further  compensation,  in  money, 
should  be  made  to  them  by  the  United 
States,  for  their  possessory  right  in  and  to 
the  lands  above  described  in  excess  of  so 
much  thereof  as  may  be  required  for  their 
said  allotments."  And  it  was  stipulated  is 
the  agreement  that  "the  question  as  to  what 
sum  of  money,  if  any,  shall  be  paid  to  said 
Indians  for  such  surplus  lands  shall  be  sub- 
mitted to  the  Congress  of  the  United  States, 
the  decision  of  Congress  thereon  to  be  final 
and  binding  upon  said  Indians;  provided,  if 
any  sum  of  money  shall  be  allowed  by  Con- 
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gresa  for  surplus  lands  it  shall  be  subject 
to  a  reduction  for  each  allotment  of  land 
that  may  be  taken  in  excess  of  one  thousand 
and  sixty  at  that  price  per  acre,  if  any,  that 
may  be  allowed  by  Congress."  Art.  5. 

It  was  further  stipulated  in  the  agreement 
that  "there  shall  be  reserved  to  said  Indians 
the  right  to  prefer  against  the  United  States 
any  and  every  claim  that  they  may  believe 
they  have  the  right  to  prefer,  save  and  ex- 
cept any  claim  to  the  -bract  of  country  de- 
scribed m  the  first  article  of  this  agreement." 
28  Stat,  at  L.  870,  800,  chap.  188. 

This  agreement  of  1891  was  ratified  by  the 
act  of  Congress  known  as  the  Indian  Appro- 
priation Act  of  March  2d,  1895.  28  Stat, 
at  L.  876,  894,  897,  chap.  188. 

By  that  act  it  was,  among  other  things, 
provided : 

"The  compensation  to  be  allowed  in  full 
for  all  Indian  claims  to  these  lands  which 
may  be  sustained  by  said  court  in  the  scrip 
hereinafter  provided  for  shall  not  exceed  one 
dollar  and  twenty-five  cents  per  acre  for  so 
much  of  said  land  as  will  not  be  required 
for  allotment  to  the  Indians  as  provided  in 
the  foregoing  agreement,  subject  to  such  re- 
duction as  may  be  found  necessary  under 
article  5  of  said  agreement:  Provided, 
That  no  part  of  said  sum  shall  be  paid  except 
as  hereinafter  provided." 

"That  whenever  any  of  the  lands  acquired 
by  this  agreement  shall,  by  operation  of  law 
or  proclamation  of  the  President  of  the 
United  States,  be  open  to  settlement,  they 
■hall  be  disposed  of  under  the  general  pro- 
_  visions  of  the  homestead  and  town-site  laws 
|  of  the  United  States :    Provided,  That  in  ad- 
Tdition  to  the 'land-office  fees  prescribed  by 
statute  for  such  entries  the  entryman  shall 
pay  one  dollar  and  twenty-five  cents  per  acre 
tor  the  land  entered  at  the  time  of  submit- 
ting   his    final    proof:    .    .    .  Provided, 
That  said  lands  shall  be  opened  to  settlement 
within  one  year  after  said  allotments  are 
made  to  the  Indians. 

"That  sections  16  and  36,  13  and  33,  of  the 
lands  hereby  acquired,  in  each  township, 
■hall  not  be  subject  to  entry,  but  shall  be  re- 
served, sections  16  and  36  for  the  use  of  the 
common  schools,  and  sections  13  and  33  for 
university,  agricultural  college,  normal 
schools  and  public  buildings  of  the  territory 
and  future  state  of  Oklahoma;  and  in  case 
«ither  of  said  sections  or  parts  thereof  is 
lost  to  said  territory  by  reason  of  allotment 
under  this  act  or  otherwise  the  governor 
thereof  is  hereby  authorized  to  locate  other 
lands,  not  occupied,  in  quantity  equal  to  the 
loss:  Provided,  That  the  United  States  shall 
pay  the  Indians  for  said  reserved  sections 
the  same  price  as  is  paid  for  the  lands  not 
reserved. 

"That  as  fast  as  the  lands  opened  for  set- 
tlement under  this  act  are  sold,  the  money 
received  from  such  sales  shall  be  deposited  in 
the  Treasury  subject  to  the  judgment  of  the 
court  in  the  suit  herein  provided  for,  less 
such  amount,  not  to  exceed  fifteen  thousand 
dollars,  as  the  Secretary  of  the  Interior  may 
And  due  Luther  H.  Pike,  deceased,  late  dele- 
gate of  said  'Indians,  in  accordance  with  his 
Agreement  with  said  Indians,  to  be  retained 


in  the  Treasury  to  the  credit  and  subject  to 
the  drafts  of  the  legal  representative  of  said 
Luther  H.  Pike:  Provided,  That  no  part  of 
said  money  shall  be  paid  to  said  Indians  un- 
til the  question  of  title  to  the  same  is  fully 
settled. 

"That  as  the  Choctaw  and  Chickasaw  Na- 
tions claim  to  have  some  right,  title,  and  in- 
terest tn  and  to  the  lands  ceded  by  the  {ore- 
going  agreement  [the  agreement  above  re- 
ferred to],  which  claim  Is  controverted  by 
the  United  States,  jurisdiction  be  and  is 
hereby  conferred  upon  the  court  of  claims 
to  hear  and  determine  the  said  claim 
of  the  Choctaws  and  Chickasaws,  and  to  ren- 
der judgment  thereon,  it  being  the  intention 
of  this  act  to  allow  said  court  of  claims 
Jurisdiction,  so  that  the  rights,  legal  and 
equitable,  of  the  United  States  and  the  Choc- 
taw and  Chickasaw  Nations  and  the  Wichita 
and  Affiliated  Bands  of  Indians  in  the  prem-g 
ises,  shall  be  fully  considered  and  deter-  § 
mined,  and* to  try  and  determine  all* 
questions  that  may  arise  on  behalf  of 
either  party  in  the  hearing  of  said  claim: 
and  the  Attorney  General  is  hereby  directed 
to  appear  in  behalf  of  the  government  of  the 
United  States,  and  either  of  the  parties  to 
said  action  shall  have  the  right  of  appeal 
to  the  Supreme  Court  of  the  United  States: 
.  .  And  provided  further,  That  nothing  in 
this  act  shall  be  accepted  or  construed  as  a 
confession  that  the  United  States  admit  that 
the  Choctaw  and  Chickasaw  Nations  have 
any  claim  to  or  interest  in  said  lands  or  any 
part  thereof.  That  said  action  shall  be  pre- 
sented by  a  single  petition  making  the 
United  States  and  the  Wichita  and  Affili- 
ated Bands  of  Indians  parties  defendant, 
and  shall  set  forth  all  the  facts  on  which 
the  said  Choctaw  and  Chickasaw  Nations 
claim  title  to  said  land.  .  .  And  provided, 
That  it  shall  be  the  duty  of  the  Attorney 
General  of  the  Uni  ted  States,  within  ten  days 
after  the  filing  of  said  petition,  to  give  no- 
tice to  said  Wichitas  and  Affiliated  Bands 
through  the  agents,  delegates,  attorneys,  or 
other  representatives  of  said  bands,  that 
said  bands  are  made  defendants  in  said  suit, 
of  the  purpose  of  said  suit,  that  they  are 
required  to  make  answer  to  said  petition,  and 
that  Congress  has,  in  accordance  with  article 
5  of  said  agreement,  adopted  this  method  of 
determining  their  compensation,  if  any." 

It  was  also  provided  that  the  court  of 
claims  "shall  receive  and  consider  as  evi- 
dence in  the  suit  everything  which  shall  be 
deemed  by  said  court  necessary  to  aid  it  in 
determining  the  questions  presented,  and 
tending  to  shed  light  on  the  claim,  rights, 
and  equities  of  the  parties  litigant,  and  issue 
rules  on  any  department  of  the  government 
therefor  if  necessary."  28  Stat,  at  L.  876, 
897,  898,  chap.  188. 

Pursuant  to  the  above  act  the  present  suit 
was  brought  in  the  court  of  claims  by  the 
Choctaw  and  Chickasaw  Indians  against  the 
United  States  and  the  Wichita  and  Affili- 
ated Bands  of  Indians. 

A  diagram  which  was  incorporated  into 
the  opinion  of  the  court  of  claims  is  her* 
reproduced  to  show  the  land  ceded  by  the 
Wichita  and  Affiliated  Bands  of  Indians.  It 
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ie  sufficiently  accurate  for  tha  purpose*  of 
g  the  present  discussion. 

!? 


•  Tract  5,  marked  "Wichitas,"  is  the  partic- 
ular land  now  in  dispute,  containing,  it  is 
stated,  743,257.19  acres;  and,  with  tract  4, 
marked  "Cheyennes  and  Arrappahoes," 
tract  G,  marked  "Kiowas,  Comanches,  and 
Apaches,"  and  tract  7,  marked  "Greer  Co.," 
constituted  what  has  been  known  as  the 
"Leased  District,"  containing,  it  is  supposed, 
7,713,239  acres.  That  District,  it  will  be 
observed  from  the  diagram,  did  not  extend 
west  of  the  100th  degree  of  west  longitude. 

It  may  be  here  remarked  that  according 
to  the  census  report  for  1800  the  Choctaws 
then  numbered  between  14,000  and  15,000 
people,  of  whom  about  10,000  were  Indiana 


and  about  4,500  were  of  African  descent;  the 
Chickasaws  about  7,000,  of  whom  about  3,- 
400  were  Indians  and  3,700  were  of  African 
descent;  and  the  Wichitas  and  Affiliated 
Bands,  known  as  Caddoes,  Wacoes,  Towacan- 
ies,  Keechies,  Delaware*,  and  Ionics,  about 
1,100  people,  of  whom  not  exceeding  175  were 
Wichitas  and  about  one  half  Caddoes. 

The  decree  of  the  court  of  claims  recited 
that  by  the  treaties  between  the  United 
States  and  the  Choctaw  Nation  or  tribe  of 
Indians,  and  between  the  United  States  and 
the  Choctaw  and  Chickasaw  Nations  or 
tribes  of  Indians,  the  lands  in  dispute  and 
other  lands  were  acquired  by  the  United 
States  "in  trust  for  the  settlement  of  Indians 
thereon,  and  in  trust  and  for  the  benefit  of 
said  claimant  Indians  when  the  aforesaid 
trust  shall  cease;"  that  "the  Wichita  and 
Affiliated  Bands  of  Indians  were  by  the 
United  States  located  within  the  boundaries 
of  the  lands  hereinbefore  described;"  that 
they  "now  number  not  more  than  1,060  per- 
sons;" and  that  the  location  of  the  Wichitas 
and  Affiliated  Bands  within  said  boundaries 
was  "for  the  purpose  of  affording  them  per- 
manent settlement  therein." 

It  was  then  adjudged — Mr.  Justice  Peelle 
dissenting — that  the  lands  in  dispute  had 
been  acquired  and  were  held  by  the  United 
States  in  trust  for  the  purpose  of  settling  In- 
dians thereon,  and  that  whenever  that  pur- 
pose was  abandoned  as  to  the  whole  or  any 
part  thereof  then  all  the  lands  not  so  devoted 
to  Indian  settlement  should  be  held  in  trust 
by  the  United  States  for  the  Choctaw  and  a 
Chickasaw  Indians  exclusively.  g 
•It  was  also  adjudged  and  decreed  that  the* 
members  of  the  Wichita  and  Affiliated  Bands, 
not  exceeding  1,060  were  equitably  entitled  to 
160  acres  of  land  each  out  of  the  lands  in 
dispute,  and  that  the  same  should  be  set 
apart  to  them  by  the  United  States,  due  re- 
gard being  had  to  any  improvements  made 
thereon  by  them  respectively  for  their  per- 
manent settlement. 

It  was  further  adjudged  that  the  Choctaw 
and  Chickasaw  Nations  were  in  law  and  equi- 
ty entitled  to,  and  were  the  owners  of,  such 
of  the  lands  ceded  to  the  United  States  by 
the  Wichita  and  Affiliated  Bands  as  re- 
mained, after  satisfying  the  provisions  for 
the  Wichitas  and  Affiliated  Bands,  and  that 
in  the  event  of  the  sale  thereof  by  the 
United  States  the  Indian  plaintiffs  should 
be  entitled  to,  and  receive,  the  proceeds  of 
such  sale. 

From  this  decree  the  United  States,  the 
Wichita  and  Affiliated  Bands,  and  the  Choc- 
taw and  Chickasaw  Nations  severally  ap- 
pealed. 34  Ct.  CI.  17. 

The  fundamental  question  to  be  deter- 
mined on  these  appeals  arises  out  of  the 
treaty  concluded  April  28,  1866,  between  the 
United  States  and  the  Choctaw  and  Chicka- 
saw Nations  (14  Stat,  at  L.  769)  relating  to 
the  lands  constituting  what  has  been  known 
as  the  Leased  District,  north  of  Red  river 
and  between  the  100th  and  08th  degrees  of 
west  longitude — the  lands  marked  on  the 
above  map  as  tracts  4,  5,  6,  and  7.  By  that 
treaty  the  Choctaws  end  the  Chickasaws,  in 
consideration  of  the  sum  of  $300,000,  oeded 
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to  the  United  States  the  territory  known  as 
the  Leased  District. 

The  government  insists  that  this  cession 
was  absolute  and  unaccompanied  by  any 
trust  upon  the  termination  or  abandonment 
of  which  the  Indians  would  be  entitled  eith- 
er to  the  territory  ceded  or  to  the  proceeds 
of  its  sale. 

The  Choctaw  and  Chickasaw  Nations  deny 
suoh  to  be  the  effect  of  the  treaty  of  1866, 
and  insist  that  the  United  States  took  the 
lands  in  trust  to  be  used  only  for  the  settle- 
ment of  Indians,  and  that  on  the  abandon- 
ment of  such  trust  the  lands  reverted,  or 
should  be  adjudged  to  have  reverted,  to  the 

<•  Choctaws  and  Chickasaws. 

§    The  Wichita  and  Affiliated  Bands  of  In- 

*  dians  contend  that  they  are  entitled  to  com- 
pensation in  money  for  all  the  lands  left  in 
the  territory  in  dispute  after  making  the 
allotments  provided  for  in  the  agreement  of 
1891,  and  that  it  should  have  been  so  ad- 
judged. 

The  Choctaws  also  contend  that  they  once 
owned,  by  transfer  from  the  United  States, 
a  vast  body  of  lands  west  of  the  Leased  Dis- 
trict, for  which  they  have  never  received  any- 
thing, and  that  the  treaty  of  1860  must  be 
interpreted  in  the  light  of  that  fact.  What 
connection  such  a  fact,  if  it  had  any  exis- 
tence, could  have  with  the  construction  of  the 
treaty  of  18C6  it  is  not  easy  to  perceive.  But 
as  the  proposition  just  stated  was  the  sub- 
ject of  much  consideration  in  the  court  of 
claims,  and  as  it  is  earnestly  pressed  upon 
our  attention,  we  will  first  inquire  whether 
the  Choctaws  ever  owned  any  lands  west  of 
the  Leased  District,  that  is,  west  of  the 
100th  degree  of  west  longitude,  and  then 
bring  into  view  the  circumstances  leading  up 
to  the  treaty  of  1866  which,  it  is  argued, 
throw  light  on  its  interpretation.  This  be- 
ing done,  we  will  examine  the  provisions  of 
that  treaty  so  far  as  they  bear  upon  the  title 
to  the  particular  lands  in  dispute. 

I.  By  a  treaty  concluded  August  24,  1818, 
an  Indian  tribe  called  the  Quapaws,  in  con- 
sideration of  certain  promises  and  stipula- 
tions, did  "cede  ana  relinquish"  to  the 
United  States  all  the  lands  within  the  follow- 
ing boundaries:  "Beginning  at  the  mouth 
of  the  Arkansaw  river;  thence  extending  up 
the  Arkansaw  to  the  Canadian  Fork,  and  up 
the  Canadian  Fork  to  it*  source;  thence 
south  to  Big  Red  river,  and  down  the  middle 
of  that  river  to  the  Big  Raft;  thence,  a 
direct  line,  so  as  to  strike  the  Mississippi 
river,  thirty  leagues  in  a  straight  line,  below 
the  mouth  of  the  Arkansaw;  together  with 
all  their  claims  to  land  east  of  the  Missis- 
sippi and  north  of  the  Arkansaw  river,  in- 
eluded  within  the  colored  lines  1,  2,  and  3 
on  the  above  map.t  with  the  exception  and 
reservation  following,  that  is  to  say:  the 
tract  of  country  bounded  as  follows:  Begin- 
ning at  a  point  on  the  Arkansaw  river,  op- 
^  posit*  the  present  post  of  Arkansaw,  and 
grunning  thence,  a  due  southwest  course,  to 

•  the* Washita  [Wichita]  river;  thence,  up 
that  River,  to  the  Saline  Fork;  and  up  the 

tA  map  which  accompanied  the  treaty  of 
1818. 


Saline  Fork  to  a  point  from  whence  a  due 
north  course  would  strike  the  Arkansaw 
river  at  the  Little  Rock;  and  thence,  down 
the  right  bank  of  the  Arkansaw,  to  the  place 
of  beginning;  which  said  tract  of  land,  last 
above  designated  and  reserved,  shall  be  sur- 
veyed and  marked  off,  at  the  expense  of  the 
United  States,  as  soon  as  the  same  can  be 
done  with  convenience,  and  shall  not  be  sold 
or  disposed  of,  by  the  said  Quapaw  tribe  or 
nation,  to  any  individual  whatever,  nor  to 
any  state  or  nation,  without  the  approba- 
tion of  the  United  States  first  had  and  ob- 
tained."  7  Stat  at  L.  176,  art.  2. 

Observe  in  this  boundary  the  words  "ex- 
tending up  the  Arkansaw  to  the  Canadian 
Fork,  and  up  the  Canadian  Fork  to  its 
souroe."  One  of  the  questions  much  dis- 
cussed is  whether  the  Quapaws  owned  and 
really  intended  to  cede  lands  situated  as  far 
west  as  the  source  of  the  Canadian  Fork  or 
river — that  point  being  far  west  of  the  100th 
degree  of  west  longitude.  Did  the  United 
States  understand  that  it  acquired  by  the 
Quapaw  treaty  of  1818  lands  as  far  west  at 
that  time  as  the  source  of  the  Canadian 
Fork  or  river,  which  ( as  is  now  known,  but 
was  not  known  in  1818)  rises  in  the  north- 
eastern part  of  New  Mexico,  36s  north  lati- 
tude by  106*  west  longitude,  while  the  Red 
river  rises  in  the  Staked  Plains  and  arid 
table  lands  near  the  eastern  border  of  New 
Mexico,  about  latitude  35*  north  and  longi- 
tude 103°  10'  west?  This  question  cannot 
well  be  determined  without  referring  to  oth- 
er documents  pertinent  to  the  present  in- 
quiry. 

By  a  treaty  signed  within  a  few  months 
after  the  date  of  the  treaty  with  the  Qua- 
paws, that  is,  on  February  22,  1810,  the 
United  States  and  Spain  agreed: 

"Art.  3.  The  boundary  line  between  the 
two  countries  west  of  the  Mississippi  shall 
begin  on  the  Gulph  of  Mexico,  at  the  mouth 
of  the  river  Sabine,  in  the  sea,  continuing 
north,  along  the  western  bank  of  that  river, 
to  the  32d  degree  of  latitude;  thence,  by  a 
line  due  north,  to  the  degree  of  latitude 
where  it  strikes  the  Rio  Roxo  of  Nachitoches, 
or  Red  river ;  then  following  the  course  of  the 
Rio  Roxo  westward,  to  the  degree  of  longi-ta 
tude  100  west  from  London  and  23  from  2 
Was  king  ton  ;*  then  crossing  the  said  Red* 
river,  and  running  thence,  by  a  line  due 
north,  to  the  river  Arkansas;  thence,  follow- 
ing the  course  of  the  southern  bank  of  the 
Arkansas,  to  its  source,  in  latitude  42  north; 
and  thence,  by  that  parallel  of  latitude,  to 
the  South  sea.  The  whole  being  as  laid 
down  in  Melish's  map  of  the  United  States, 
published  at  Philadelphia,  improved  to  the 
first  of  January,  1818.  But  if  the  source  of 
the  Arkansas  river  shall  be  found  to  fall 
north  or  south  of  latitude  42,  then  the  line 
shall  run  from  the  said  source  due  south  or 
north,  as  the  case  may  be,  till  it  meets  the 
said  parallel  of  latitude  42,  and  thence, 
along  the  said  parallel,  to  the  South  sea. 
.  .  .  The  two  high  contracting  parties  agree 
to  cede  and  renounce  all  their  rights,  claims, 
and  pretensions  to  the  territories  described 
by  the  said  line;  that  is  to  say;  the  United 
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States  hereby  cede  to  His  Catholio  Majesty 
and  renounce  forever  all  their  rights,  claims, 
and  pretensions  to  the  territories  lying  west 
and  south  of  the  above-described  line;  and, 
in  like  manner,  His  Catholic  Majesty  cedes 
to  the  said  United  States  all  his  rights, 
claims,  and  pretensions  to  any  territories 
east  and  north  of  the  said  line;  and,  for  him- 
self, his  heirs  and  successors,  renounces  all 
claim  to  the  said  territories  forever."  8 
SUt.  at  L.  252,  254,  256. 

We  here  remark  that  the  words  in  this 
treaty  "then  following  the  course  of  the 
Rio  Roxo  [Red  river]  westward,  to  the  de- 
gree of  longitude  100  west  from  London  and 
23  from  Washington,  then  crossing  the  said 
Red  river,  and  running  thence,  by  a  line  due 
north,  to  the  river  Arkansas,"  indicate  that 
in  the  judgment  of  the  United  States  at  the 
time  the  treaty  with  Spain  was  signed  the 
lands  west  of  the  100th  degree  of  west  longi- 
tude and  south  of  the  42d  parallel  of  lati- 
tude constituted  or  should  constitute  part  of 
the  possessions  of  that  country. 

The  treaty  with  Spain,  although  signed  in 
1819,  was  not  finally  ratified  until  February 
10,  1821.  But  between  the  signing  of  that 
treaty  and  its  ratification,  namely,  on  the 
18th  day  of  October,  1820,  a  treaty  was  con- 
eluded  between  the  United  States  and  the 
Choctaw  Nation,  whereby  the  latter  ceded 
to  the  United  States  certain  lands  east  of  the 
Mississippi  river.  The  main  object  of  that 
e  treaty  with  the  Choc  taws  was  to  exchange 
S  some  of  the  lands  then  occupied  by  them  for 
•  "a'country  beyond  [west  of]  the  Mississippi, 
where  all,  who  live  by  hunting  and  will  not 
work,  may  be  collected  and  settled  together." 
The  second  article  of  that  treaty  was  in  these 
words:  "For  and  in  consideration  of  the 
foregoing  cession  on  the  part  of  the  Choctaw 
Nation,  and  in  part  satisfaction  for  the  same, 
the  commissioners  of  the  United  States,  in 
behalf  of  said  states,  do  hereby  cede  to  said 
nation  a  tract  of  country  west  of  the  Missis- 
sippi river  situate  between  the  Arkansas  and 
Red  rivers,  and  bounded  as  follows:  Begin- 
ning on  the  Arkansas  river,  where  the  lower 
boundary  line  of  the  Cherokees  strikes  the 
same;  thence  up  the  Arkansas  to  the  Cana- 
dian Fork,  and  up  the  same  to  its  source; 
thence  due  south  to  the  Red  river;  thence 
down  Red  river,  three  miles  below  the  mouth 
of  Little  river,  which  empties  itself  into  Red 
river  on  the  north  side ;  thence  a  direct  line 
to  the  beginning."    7  Stat,  at  L.  210,  211. 

Those  who  supervised  the  drawing  of  the 
treaty  of  1820  evidently  did  not  closely 
scrutinize  the  provisions  of  the  treaty  with 
Spain  signed  the  year  previous;  for  the  line 
"up  the  same  [Canadian  Fork]  to  its  source, 
thence  due  south  to  the  Red  river"  was  in 
conflict  with  the  Spanish  treaty  of  1819 
which  fixed  the  dividing  line,  running  north 
and  south,  between  the  United  States  and 
Spain  on  the  100th  degree  of  west  longitude. 
This  is  clear  from  the  use  of  the  words  in  the 
Choctaw  treaty  of  1820,  "up  the  Arkansas  to 
the  Canadian  Fork,  and  up  the  same  to  its 
source,  thence  due  south  to  the  Red  river." 
Or,  perhaps,  those  who  drew  the  treaty  of 
1820  assumed  without  inquiry  that  the 
source  of  the  Canadian  river  was  not  farther 


west  than  the  100th  degree  of  west  longitude, 
which  the  treaty  of  1819  designated  as  the 
dividing  line  between  the  United  States  and 
Spain.  As  the  westernmost  point  of  the 
Canadian  river  or  Fork  is  106°  west,  and  the 
westernmost  point  of  Red  river  is  about  103* 
10*  west  longitude,  a  line  running  up  the 
Canadian  Fork  "to  its  source,  thence  due 
south  to  Red  river,"  was  an  impossible  line; 
for  necessarily  a  line  directly  south  from  the 
actual  source  of  the  Canadian  river  would 
never  strike  Red  river;  while  a  line  drawn 
from  the  actual  source  of  the  Canadian  river*, 
to  the  westernmost  point  of  Red  river  wouldg 
cross*the  Canadian  river  several  times,  strik-* 
ingRed  river  about  longitude  103°  10'  west. 

The  difficulties  arising  from  the  conflict- 
ing description  of  boundaries  as  given  in  the 
Quapaw,  Spanish,  and  Choctaw  treaties, 
above  referred  to,  seem  to  have  been  recog- 
nized when  the  United  States  and  the  Choc- 
taws,  in  execution,  or  in  further  recognition, 
of  the  treaty  of  1820,  made  another  treaty 
on  the  27th  of  September,  1830.  7  Stat,  at 
L.  333,  334. 

By  the  latter  treaty  it  was  provided: 

"Art.  2.  The  United  States,  under  a  grant 
specially  to  be  made  by  the  President  of  the 
United  States,  shall  cause  to  be  conveyed 
to  the  Choctaw  Nation  a  tract  of  country 
west  of  the  Mississippi  river,  in  fee  simple 
to  them  and  their  descendants,  to  inure  to 
them  while  they  shall  exist  as  a  nation  and 
live  on  it;  beginning  near  Fort  Smith  where 
the  Arkansas  boundary  crosses  the  Arkansas 
river,  running  thence  to  the  source  of  the 
Canadian  Fork,  if  in  the  limits  of  the  United 
States,  or  to  those  limits;  thence  due  south 
to  Red  river,  and  down  Red  river  to  the  west 
boundary  of  the  territory  of  Arkansas; 
thence  north  along  that  line  to  the  beginning. 
The  boundary  of  the  same  to  be  agreeably  to 
the  treaty  made  and  concluded  at  Washing- 
ton City  in  the  year  1825.  The  grant  to  be 
executed  so  soon  as  the  present  treaty  shall 
be  ratified. 

"Art.  3.  In  consideration  of  the  provi- 
sions contained  in  the  several  articles  of  this 
treaty,  the  Choctaw  Nation  of  Indians  con- 
sent and  hereby  cede  to  the  United  States 
the  entire  country  they  own  and  possess  east 
of  the  Mississippi  river;  and  they  agree  to 
remove  beyond  the  Mississippi  river  early  as 
practicable,  and  will  so  arrange  their  remov- 
al that  as  many  as  possible  of  their  people, 
not  exceeding  one  half  of  the  whole  number, 
shall  depart  during  the  falls  of  1831  and 
1832;  the  residue  to  follow  during  the  suc- 
ceeding fall  of  1833 ;  a  better  opportunity  in 
this  manner  will  be  afforded  the  government 
to  extend  to  them  the  facilities  and  comforts 
which  it  is  desirable  should  be  extended  in 
conveying  them  to  their  new  homes. 

"Art.  4.    The  government  and  people  of 
the  United  States  are  hereby  obliged  to  se- 
cure to  the  said  Choctaw  Nation  of  Red  Peo- « 
pie  the  jurisdiction  and  government  of  all§ 
the  persons  and*property  that  may  be  within* 
their  limits  west,  so  that  no  territory  or 
state  shall  ever  have  a  right  to  pass  laws  for 
the  government  of  the  Choctaw  Nation  of 
Red  People  and  their  descendants;  and  that 
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no  part  of  the  land  granted  them  shall  ever 
be  embraced  in  any  territory  or  state;  but 
the  United  States  shall  forever  secure  said 
Choctaw  Nation  from  and  against  ail  laws 
except  such  as  from  time  to  time  may  be  en- 
acted in  their  own  national  councils,  not  in- 
consistent with  the  Constitution,  treaties, 
and  laws  of  the  United  States;  and  except 
such  as  may  and  which  have  been  enacted 
by  Congress,  to  the  extent  that  Congress  un- 
der the  Constitution  are  required  to  exercise 
a  legislation  over  Indian  affairs.  But  the 
Choctaws,  should  this  treaty  be  ratified,  ex- 
press a  wish  that  Congress  may  grant  to  the 
Choctaws  the  right  of  punishing,  by  their 
own  laws,  any  white  man  who  shall  come  in- 
to their  nation  and  infringe  any  of  their  na- 
tional regulations."    7  Stat,  at  L.  333,  334. 

It  cannot  be  doubted  that  the  purpose  of 
article  2  of  the  treaty  of  1830  was  to  provide 
for  a  special  grant  to  the  Choctaws  of  the 
lands  intended  to  be  ceded  to  them  by  arti- 
cle 2  of  the  treaty  of  1820,  and  no  others.  It 
was  as  if  the  parties  declared  that  the  words 
in  the  treaty  of  1820,  "thence  up  the  Ar- 
kansas to  the  Canadian  Fork,  and  up  the 
same  to  its  source,  thence  due  south  to  the 
Red  river,"  should  be  held  to  mean  the  same 
as  the  words  in  the  treaty  of  1830,  "thence 
to  the  source  of  the  Canadian  Fork,  if  in  the 
limits  of  the  United  States,  or  to  those  lim- 
its, thence  due  south  to  Red  river."  The 
treaty  of  1830  plainly  imports  the  under- 
standing of  the  parties  at  that  time  that 
whatever  might  be  the  wording  of  the  treaty 
of  1820,  the  United  States  had  not  thereby 
intended  to  grant,  and  the  Choctaws  had  not 
thereby  expected  to  receive,  any  lands  at  or 
near  the  source  of  the  Canadian  Fork  unless 
that  point  was  within  the  limits  of  the 
United  States — that  both  parties  had  in  view 
at  that  time  only  lands  within  the  limits  of 
the  United  States. 

As  the  treaty  of  1820  provided  that  the 
Choctaws  should  have  lands  as  far  west  as 
the  source  of  the  Canadian  river,  it  is  sug- 
a  gee  ted  that  the  United  States  could  not  le- 
g  gaily  modify  that  provision  by  the  subse- 
•  quent  ratification  in  1821  of  the'treaty  with 
Spain  signed  in  1819.  But  it  was  entirely 
competent  for  the  parties,  without  any  new 
or  valuable  consideration  intervening,  to  rec- 
tify a  mistake  in  the  description  of  bounda- 
ries, and  to  agree  as  in  effect  they  did  by  the 
treaty  of  1830,  that  the  words  "to  the  Cana- 
dian Fork,  and  up  the  same  to  its  source," 
in  the  treaty  of  1820,  were  to  be  interpreted 
as  meaning  "to  the  source  of  the  Canadian 
Fork,  if  in  the  limits  of  the  United  States,  or 
to  those  limits" — thus  relieving  the  United 
States  from  any  obligation  to  make  a  special 
grant  to  the  Choctaws  of  lands  which  by  the 
treaty  with  Spain,  ratified  in  1821,  had  been 
recognized  as  part  of  Spanish  territory. 
After  the  treaty  of  1830  the  line  "thence  due 
south  to  the  Red  river"  was  to  be  taken  as 
running  from  a  point  on  the  dividing  line  be- 
tween the  United  States  and  Spain,  the  100th 
degree  of  west  longitude  as  established  by 
the  treaty  of  1810-1821,  thenee  due  south  to 
that  river. 

In  confirmation  of  the  view  we  have  taken 


of  the  treaty  of  1830,  we  may  refer  to  the 
agreement  made  January  17,  1837,  by  which 
the  Choctaws  assented  to  the  formation  by 
the  Chickasaws  of  a  district  "within  the  lim- 
its of  their  country."  11  Stat  at  L.  573. 
In  the  description  of  the  boundaries  of  that 
district,  which  adjoins  the  district  of  the 
Choctaws  on  the  west,  it  appears  that  one  of 
the  lines  ran  to  a  point  10  or  12  miles  above 
the  mouth  of  the  south  fork  of  the  Canadian 
river,  "thence  west  along  the  main  Canadian 
river  to  its  source,  if  in  the  limits  of  the 
United  States,  or  to  those  limits;  and  thence 
due  south  to  Red  river,  and  down  Red  river 
to  the  beginning."  Here  was  a  repetition  of 
the  words  of  the  treaty  of  1830  and  a  distinct 
recognition  of  the  fact  that  the  Choctaw 
country  was  not  to  be  regarded  as  embracing 
any  lands  not  then,  in  1837,  within  the  limits 
of  the  United  States.  It  cannot  be  contended 
that  any  lands  west  of  the  100th  degree  of 
west  longitude  were  within  such  limits  as 
then  established. 

It  is  an  important  fact  in  this  connection 
that  prior  to  the  treaty  of  1830  the  United 
States  of  America  and  the  United  Mexican 
States,  by  the  treaty  between  them  of  Janu- 
ary 12,  1828,  recognized  the  boundaries  of 
the  respective  countries  to  be  as  fixed  by  the. 
treaty  of  1819-1821.  8  Stat,  at  L.  372,  374.  S 
And'this  position  was  maintained;  for  by  a? 
treaty  concluded  in  1838  between  the  United 
States  and  the  Republic  of  Texas,  the  latter 
recognized  as  binding  upon  it  the  treaty 
made  in  1828  with  the  United  Mexican 
States.  Treaties  and  Conventions  (1776- 
1887),  p.  1079.  And  in  the  settlement  made 
in  1850  between  the  United  States  and  the 
state  of  Texas  the  latter  agreed  that  its 
boundary  on  the  north  should  commence  at 
the  point  at  which  the  meridian  of  100  de- 
grees west  from  Greenwich  is  intersected  by 
the  parallel  of  36s  SO'  north  latitude,  and 
run  from  that  point  west  to  the  meridian  103 
degrees  west  from  Greenwich,  then  due  south 
to  the  32d  degree  of  north  latitude,  thence 
on  that  parallel  to  the  Rio  Bravo  del  Norte, 
and  thence  with  the  channel  of  that  river  to 
the  Gulf  of  Mexico.  9  Stat,  at  L.  446,  chap. 
49;  United  States  v.  Texas,  162  U.  S.  1,  39, 
40  L.  ed.  867,  880,  16  Sup.  Ct.  Rep.  725. 

It  is  said  that  the  United  States  made  a 
gift  to  Texas  of  the  lands  west  of  the  100th 
degree  of  west  longitude,  but  that  it  could 
not  give  away  lands  previously  ceded  by  the 
treaty  of  1820  to  the  Choctaws.  We  have 
already  shown  that  the  United  States  and 
the  Choctaws  substantially  stipulated  in  the 
treaty  of  1830  that  the  lands  to  be  trans- 
ferred to  the  Choctaws  in  consideration  of 
the  transfer  by  the  Choctaws  of  lands  east 
of  the  Mississippi  river  were  only  such  as 
were  within  the  limits  of  the  United  States. 
But  we  add,  as  a  fact  of  significance,  that  in 
1842  the  special  grant  provided  for  by  the 
treaty  of  1830  to  be  made  to  the  Choctaws 
described  one  of  the  lines  of  the  lands  grant- 
ed to  those  Indians  as  "running  thence  to 
the  source  of  the  Canadian  Fork,  if  in  the 
limits  of  the  United  States,  or  to  those  lim- 
its, thence  due  south  to  the  Red  river." 
This  grant  was  accepted  by  the  Choctaws, 
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and  we  find  no  evidence  in  the  record  tend- 
ing to  show  that  they  at  that  time  or  at  any 
time  prior  thereto  claimed  that  the  United 
States  was  under  any  obligation  to  transfer 
to  them,  or  to  compensate  them  for  any  lands 
west  of  the  100th  degree  of  west  longitude 
which  the  United  States  had  recognized  to 
be  within  the  limits  of  Spain.  There  is  no 
suggestion  even  in  the  petition  in  this  case 
that  the  treaty  of  1830  did  not  properly  ex- 

Eress  the  intention  of  the  parties  as  to  the 
inds  to  be  transferred  to  the  Choctaws. 
S    II.  Proceeding  in  our  examination  of  the 

*  facts  supposed  tothrow  light  upon  the  mean- 
ing of  the  treaty  of  18GU,  we  find  that  in 
1854,  for  the  first  time,  the  Choctaws,  act- 
ing under  some  influence  not  explained  by 
the  record,  insisted  that  their  country  extend- 
ed west  of  the  100th  degree  of  west  longitude. 
In  a  letter  dated  July  11,  1854,  and  addressed 
to  the  Commissioner  of  Indian  Affairs  by 
Choctaw  delegates,  it  was  said:  "  .  .  . 
We  shall  therefore  have  to  demand  the  im- 
mediate removal  of  the  several  bands  of 
Texas  and  other  Indians,  who  have  settled 
within  our  limits;  and  if  this  demand  be 
not  complied  with,  we  will  remove  them  our- 
selves, using  force  if  necessary.  The  govern- 
ment must  look  to  the  consequences,  what- 
ever they  may  be.  Our  country  extends 
west  to  the  headwaters  of  the  Canadian, 
about  the  lOSd  degree  of  west  longtitude, 
and  we  are  prepared  to  maintain  our  righto 
to  a  boundary  that  far  west  by  facts  and  evi- 
dence which  cannot  be  disputed.  In  the  com- 
promise with  Texas  in  1850  that  portion  of 
our  country  west  of  the  100th  degree  of  west 
longitude  was  assigned  to  that  state,  in  di- 
rect and  palpable  violation  of  our  rights. 
We  must  demand  to  be  repossessed  of  this 
portion  of  our  country;  and  if  this  is  not 
done  our  people  will  take  possession  of  it, 
and  leave  the  government  to  settle  with 
Texas  and  the  Indians  upon  it  for  such  dam- 
ages as  they  claim." 

Under  date  of  April  9,  1855,  the  United 
States  agent  for  the  Choctaws,  acting  under 
instructions  from  the  Commissioner  of  In- 
dian Affairs,  asked  the  Choctaw  delegates, 
then  in  Washington,  for  a  conference — sub- 
mitting to  them  certain  interrogatories  to 
be  answered  in  writing — "for  the  purpose  of 
ascertaining  what  arrangements,  if  any,  can 
be  made  with  them,  having  in  view  the  ad- 
justment of  all  differences  between  their 
tribe  and  the  Chickasaw  tribe  of  Indians,  the 
government  of  the  United  States,  and  the 
permanent  settlement  of  the  Wichita  and 
other  bands  of  Indians  in  the  Choctaw  coun- 
try." 

The  Choctaw  delegates,  in  reply,  said, 
among  other  things:  "Respecting  the  Wich- 
ita and  other  bands  of  Indians,  who  have  in- 
truded themselves  within  the  limits  of  our 
country,  we  have  to  remark  they  are,  as  you 
know,  a  nuisance,  and  we  had  far  rather  be 
Nrid  of  them  altogether.  In  our  communica- 
Stion  to  the  acting  Commissioner  of  Indian 

*  Affairs  of  the  11th  of  July'last,  we  demand- 
ed their  removal, as  we  had  a  right  to  do;  but 
we  are  not  aware  that  any  order  has  been 
given  on  the  subject.   We  have  had  it  in 


contemplation  to  renew  this  demand,  and  if 
not  complied  with  to  remove  them  by  fore* 
if  necessary.  We  and  our  people  have,  how- 
ever, as  we  have  ever  had,  every  disposition 
to  comply  with  the  policy  and  wishes  of  the 
government;  and  if  it  be  an  object  of  im- 
portance to  it  to  have  these  Indians  accom- 
modated with  a  home  within  the  boundaries 
of  our  country,  though  such  an  arrangement 
would  be  greatly  repugnant  to  our  inclina- 
tions and  feelings,  we  would  consent  to  it  Oft 
fair  and  reasonable  terms,  if  it  can  be  made 
a  part  of  a  just  and  equitable  adjustment 
of  all  the  matters  involved  in  the  existing 
controversy  between  the  Choctaws  and  the 
government;  otherwise  we  could  not  take  the 
serious  responsibility  of  encountering  the 
prejudices  and  opposition  of  our  people  to 
the  measure." 

The  Chickasaw  delegates,  with  whom  a 
conference  was  also  sought,  said,  under  date 
of  April  14,  1855:  "In  regard  to  the  third 
point,  they  have  only  to  say  that,  in  con- 
junction with  the  Choctaws,  they  are  willing 
to  enter  into  an  arrangement  with  the  United 
States  government  for  the  permanent  settle- 
ment of  the  Wichita  and  other  bands  of  In- 
dians in  the  Choctaw  country,  upon  terms 
just,  fair,  and  safe  for  both  the  Choctaws 
and  Chickasaws." 

Under  date  of  April  21,  1855,  the  Secreta- 
ry of  the  Interior  wrote  to  the  Commis- 
sioner of  Indian  Affairs:  "If  you  have  any 
plan  for  the  settlement  of  these  difficulties, 
or  if  the  Choctaws  will  submit  a  distinct  of- 
fer, as  the  terms  on  which  they  will  settle 
with  the  Chickasaws,  and  provide  for  the 
Wichitas  and  other  Indians  within  the  lim- 
its of  the  Choctaw  country,  the  Department 
will  give  it  prompt  consideration,  and  with 
every  disposition  to  award  to  them  and  the 
Chickasaws  such  degree  of  favor  as  may  not 
be  incompatible  with  the  rights  and  inter- 
ests of  the  United  States." 

On  the  24th  of  April,  1855,  the  Choctaw 
delegates  wrote  to  the  Indian  agent: 
"2.  We  will  agree  to  provide,  in  the 
same  convention  or  supplemental  treaty 
that  the  government  shall  have  the  perma-n 
nent  use  of  a  limited  portion  of  the  westemg 
•part  of  our  country,  for  the  accommodation* 
of  the  Wichita  and  other  bands  of  Indians, 
for  a  fair  and  just  consideration,  the  amount 
to  depend,  of  course,  upon  the  extent  of 
country  required  for  the  purpose.  The  Com- 
missioner of  Indian  Affairs,  in  his  letter,  re- 
quires yon  to  ascertain  our  terms  for  the  use 
of  that  portion  of  our  country  west  of  the 
98th  degree  of  west  longitude,  and  also  for 
that  west  of  the  99th  degree.  We  are  un- 
willing to  lease,  for  the  purpose  mentioned, 
any  portion  of  our  country  east  of  the  99th 
degree;  but  for  the  lease  of  that  west  of  that 
degree  we  will  consent,  in  behalf  of  our  peo- 
ple, to  take  the  sum  of  $400,000." 

Two  days  later,  April  20,  1855,  the  Com- 
missioner of  Indian  Affairs  thus  wrote  to  the 
Indian  agent:  "...  You  will  also  as- 
certain upon  what  terms  the  Choctaws  will 
arrange  with  the  United  States,  for  the  use 
of  their  country  west  of  98*  west  longitude, 
for  the  Wichitas  and  such  other  bands  of  In- 
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dians  as  the  government  may  desire  to  settle 
permanently  west  of  that  degree  of  longitude, 
also  upon  what  terms  the  right  to  settle  said 
Indians  west  of  99°  west  longitude  can  be  ob- 
tained, and  report  to  this  office  with  the  least 
delay  possible." 

On  the  day  last  named  the  Indian  agent 
sent  a  letter  to  the  Commissioner,  enclosing 
"a  proposition  for  the  lease  of  the  Choctaw 
possessions  west  of  the  99th  degree  of  west 
longitude  to  the  government,  for  the  perma- 
nent settlement  of  the  Wichita  and  other 
bands  of  Indians  within  the  Choctaw  coun- 
try." 

Under  date  of  April  27,  1855,  the  Secre- 
tary of  the  Interior  wrote  to  the  Commis- 
sioner of  Indian  Affairs:  "As  I  have  hereto- 
fore said,  I  have  every  disposition  to  act  to- 
wards these  Indians  in  a  spirit  of  the  ut- 
most liberality  consistent  with  the  just 
rights  and  interests  of  the  United  States; 
and,  all  things  considered,  am  disposed  to 
think  the  proposition  for  the  permanent  ac- 
commodation of  the  Wichita  and  other 
Indians,  and  the  amount  demanded  therefor, 
worthy  of  your  consideration;  and  you  are 
authorized  to  enter  into  negotiations  with 
the  Choctaws  on  that  basis.  I  think,  how- 
ever, that,  notwithstanding  their  claim  to 
an  extent  of  country  west  of  the  100th  merid- 
ian of  longitude  is  regarded  by  the  Depart- 
« merit  as  without  any  foundation  in  law  or 
•  equity,  it  might  prevent  further  'trouble,  in 
regard  to  it,  to  insert  an  article  in  the  sup- 
plemental treaty  or  convention,  now  to  be 
held,  requiring  the  Choctaws  to  relinquish 
and  abandon  all  right  or  claim  to  the  same." 

Under  date  of  May  2,  1865,  the  Indian 
agent  wrote  to  the  Choctaw  delegates:  "In 
view  of  the  probability  that  an  arrangement 
will  be  effected  between  the  Choctaw  and 
Chickasaw  tribes,  restricting  the  western 
boundary  of  the  'Chickasaw  district'  to  the 
88"  of  west  longitude,  west  from  Oreenwich, 
I  desire  to  ascertain  whether  you  will  agree, 
the  Chickasaws  assenting,  to  lease  the  coun- 
try between  98°  and  100°  west  longitude  and 
between  Red  and  Canadian  rivers  to  the 
United  States,  for  the  permanent  settlement 
of  the  Wichita  and  other  bands  of  Indians 
within  the  territorial  limits  of  the  Choctaw 
Nation;  and  if  so,  upon  what  terms,  it  being 
understood  that  the  Choctaws  shall  relin- 
quish and  quitclaim,  in  favor  of  the  United 
States,  whatever  interest  they  may  have  in 
the  country  lying  west  of  the  100"  of  west 
longitude." 

On  the  3d  of  May,  1855,  the  Choctaw  dele- 
gates wrote  to  the  Indian  agent:  "In  our 
communication  to  you  of  the  9th  ultimo,  we 
referred  to  the  prejudices  and  opposition  of 
our  people  to  the  location  of  the  Indians  re- 
ferred to  within  the  limits  of  our  country, 
and  our  repugnance  to  such  an  arrangement; 
but  we  stated  that  we  had  every  disposition 
to  comply  with  the  policy  and  wishes  of  the 
government  on  the  subject ;  and  that,  if  the 
measure  were  one  of  importance  to  it,  we 
would  take  the  responsibility  and  consent  to 
it,  on  fair  and  reasonable  terms.  In  our 
subsequent  communication  of  the  24th  in- 
stant, we  stated  our  unwillingness  to  lease 


for  that  purpose,  any  portion  of  our  country 
east  of  the  99*  of  west  longitude,  but  that  we 
would  agree  to  lease  that  west  of  that  degree, 
for  the  sum  of  $400,000.  On  further  consid- 
eration of  the  subject,  however,  since  the  re- 
ceipt of  your  letter,  we  have  concluded,  in 
the  same  spirit  of  accommodation,  to  agree 
to  comply  with  the  wishes  of  the  government 
by  leasing  to  it  the  further  portion  of  our 
country  between  the  98°  and  100°  of  west 
longitude.  The  question  of  the  total  relin- 
quishment of  any  portion  of  our  territorial 
rights  is  one  of  even  greater  delicacy  and  dif-19 
ficulty.  We  have  fully  acquainted  you  with  2 
the  grounds  of  our*claim  to  title  to  the  head-  • 
waters  of  the  Canadian  river,  extending  as 
far  west  as  at  least  to  the  10S°  of  west  lon- 
gitude. We  believe  our  title  to  be  perfectly 
valid  and  good;  but  as  it  is  questioned,  if 
not  disputed,  by  the  government,  west  of 
the  100°  of  west  longitude,  and  we  are  anx- 
ious to  put  at  rest  all  questions  of  contro- 
versy with  it,  we  will  relinquish  and  quit- 
claim to  it  our  rights  west  of  that  degree  of 
longitude,  on  fair  and  equitable  terms.  The 
extent  of  country  involved  is  large ;  we  know 
it  to  be  valuable,  and  we  believe  the  acquisi- 
tion of  our  title  to  it  to  be  important  to 
the  government;  still  we  have  no  disposition 
to  be  exorbitant.  As  a  consideration  for  the 
whole  arrangement,  we  would  consent  to  take 
$800,000 — one  half  thereof  for  the  lease  of 
the  country  between  the  98°  and  100°  west 
longitude,  and  the  other  half  for  the  relin- 
quishment of  our  right  west  of  the  latter  de- 
gree. The  above  proposition  has  reference  to 
the  arrangement  as  a  whole.  Were  it  to  be 
confined  only  to  the  lease  of  the  portion  of 
the  country  between  the  two  degrees  of  lon- 
gitude mentioned,  we  should  for  obvious  rea- 
sons feel  constrained  to  ask  not  less  than 
$600,000  therefor." 

On  May  4,  1855,  the  Indian  agent  wrote  to 
the  Choctaw  delegates:  "If  the  Choctaws 
will  propose  to  lease  to  the  United  States  the 
territory  west  of  98°  and  east  of  100°  west 
longitude  (the  Chickasaws  assenting),  and 
couple  with  it  a  relinquishment  of  all  claims 
west  of  100°  west  longitude,  the  government 
will  agree  to  pay  them  $600,000." 

Under  date  of  June  7,  1855,  the  Commis- 
sioner of  Indian  Affairs  wrote  to  the  Acting 
Secretary  of  the  Interior:  ".  .  .  After 
consultation  with  the  Secretary  of  the  Inte- 
rior, and  with  his  concurrence,  Agent  Cooper 
was  instructed,  verbally,  to  inform  the  dele- 
gation that  if  they  would  accept  the  sum  of 
$600,000  for  the  lease  of  the  country  be- 
tween the  two  degrees,  and  the  relinquish- 
ment west  of  the  100°,  the  government  would 
give  that  sum.  The  delegation  assented  to 
this  proposition,  and  agreed  to  take  the  sum 
of  $600,000  for  the  lease  of  the  territory 
within  the  two  degrees  mentioned,  and  the 
relinquishment  of  their  claims  to  the  coun- 
try west  of  the  100th  degree.  The  Chicka-e 
saw  delegation  also  assented  and  agreed  to«» 
the  terms  of'the  lease,  and  the  question  was* 
settled,  as  I  supposed ;  but  both  delegations 
now  contend  that  the  United  States  shall  be 
restricted,  in  the  number  of  bands  of  Indians 
to  be  located  in  the  country  leased,  to  sucb 
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as  are  now  residing  in  it.  With  such  a  lim- 
itation on  the  use  of  the  country,  the  lease 
would  be  of  little  value,  and  I  have,  there- 
fore, declined  to  assent  to  the  limitation 
which  the  Indians  desire  to  impose,  and  have 
claimed  that  the  government  must  be  left 
free  to  locate  such  Indians  as  it  may  desire 
within  the  ceded  country.  .  .  The  delega- 
tions propose,  as  a  compromise,  that  the 
Choctaws  quitclaim  to  the  country  west  of 
100°,  and  that  they  and  the  Chickasaws  will 
lease  the  country  between  99°  and  100°  for 
the  permanent  settlement  of  any  Indians 
whom  the  government  may  desire  to  locate 
therein,  for  the  sum  of  $600,000." 

Under  date  of  June  14,  1855,  the  Choctaw 
delegates  thus  addressed  the  Commissioner 
of  Indian  Affairs:  "The  lease  we  had  con- 
sented to  agree  to  was  a  limited  one,  vis.,  for 
the  permanent  settlement,  within  the  coun- 
try leased,  of  the  Wichita  and  several  alien 
tribes  and  bands  now  in  our  country,  the  gov- 
ernment to  have  the  control  of  them,  but  we 
still  to  retain  jurisdiction  over  the  country 
itself,  with  the  right  of  settlement  therein 
by  Choctaws  and  Chickasaws  as  heretofore, 
as  expressed  and  provided  for  in  the  conven- 
tion. If  the  government  had  the  unrestrict- 
ed right  to  bring  in  any  and  all  Indians  it 

S leased,  the  whole  district  might  soon  be 
lied  up  with  a  discordant,  restless,  and 
predatory  population,  which  would  endanger 
the  frontier  settlements  of  the  Choctaws  and 
Chickasawa,  deprive  us  practically  of  our  ju- 
risdiction and  necessarily  exclude  Choctaws 
and  Chicakasaws  from  settling  within thedis- 
trict,  if  they  so  desired.  Such  an  arrange- 
ment would  be  a  virtual  sale  of  that  portion 
of  our  country,  to  which  we  could  under  no 
circumstances  submit.  Moreover,  the  consid- 
eration offered  would  be  entirely  inadequate. 
We  had  agreed  to  relinquish  our  claims  to 
territory  west  of  the  100*  of  west  longitude, 
embracing  at  least  six  and  a  half  millions 
of  acres.  The  district  desired  to  be  leased 
*•  contains  quite  seven  millions  more;  so  that 
S  practically  the  government  would  have  ac- 
*  quired  from  us  some  thirteen  and  a  half'mil- 
lions  of  acres  of  land,  for  the  certainly  in- 
sufficient sum  of  $600,000." 

We  have  made  this  extended  reference  to 
the  correspondence  between  the  Indians  and 
the  officers  of  the  United  States  for  the  pur- 
pose, not  only  of  showing  that  the  Choctaws 
had  no  claim,  legal  or  equitable,  to  territory 
west  of  the  100th  degree  of  west  longitude, 
but  of  indicating  the  situation  and  relations 
of  the  parties  when  the  treaty  of  1855,  to  be 
presently  referred  to,  was  concluded. 

The  facts,  above  stated,  so  far  as  they  re- 
late to  lands  west  of  the  100th  degree  of  west 
longitude,  may  be  thus  summarized: 

1.  By  the  treaty  of  1818  two  of  the  boun- 
dary lines  of  the  tract  of  country  ceded  by 
the  Quapaws  to  the  United  States  were  de- 
scribed as  extending  "up  the  Arkansaw  to 
the  Canadian  Fork,  and  np  the  Canadian 
Fork  to  its  source;  thence  south  to  Big  Red 
river." 

2.  By  the  treaty  signed  in  1819,  the  di- 
viding line  between  the  United  States  and 
Spain,  running  north  from  Red  river,  was  es- 


tablished on  the  100th  degree  of  west  longi- 
tude. 

3.  In  1820,  before  the  treaty  of  1819  was 
ratified,  the  United  States  made  a  treaty 
with  the  Choctaw  Nation,  ceding  certain  ter- 
ritory, two  of  the  lines  of  which  were  de- 
scribed by  the  treaty  of  1820  as  extending 
"up  the  Arkansas  to  the  Canadian  Fork,  and 
up  the  same  to  itt  source;  thence  due  south 
to  the  Red  river."  But  those  were  impossi- 
ble lines,  because  the  souroe  of  the  Canadian 
river  or  fork  was  at  the  105th  degree  of  west 
longitude,  while  the  source  of  Red  river  was 
at  the  103d  degree  of  west  longitude,  and  a 
line  running  due  south  from  the  source  of 
the  Canadian  river  would  not  strike  Red 
river. 

4.  When  the  treaty  of  1830  was  made  with 
the  Choctaws  the  fact  was  recognized  that 
the  United  States  had  apparently  ceded  to 
the  Choctaws  lands  west  of  the  100th  degree 
of  west  longitude,  which  by  the  previous 
treaty  with  Spain  signed  in  1819  and  ratified 
in  1821  had  been  recognized  as  within  Span- 
ish territory.  But  that  the  United  States 
might  not  appear  to  cede  or  agree  to  cede 
lands  outside  of  its  limit,  the  treaty  of  1830 
corrected  or  qualified  the  description  in  than 
treaty  of  1820  of  the  line  running  up  the£ 
Canadian  Fork  to  its  source  by  using* the* 
words  "if  in  the  limits  of  the  United  States, 
or  to  those  limits;  thence  due  south  to  Red 
river."  This  change  in  the  wording  of  the 
treaty  of  1820  was  recognized  by  the  agree- 
ment between  the  Choctaws  and  Chicakasaws 
of  1837,  and  was  confirmed  by  the  Choctaws 
when  they  accepted  the  special  grant  execut- 
ed in  1842. 

6.  It  does  not  appear  that  the  Choctaws 
made  any  claim  between  1830  and  1854  to 
have  derived  by  cession  from  the  United 
States  any  title  to  lands  west  of  the  dividing 
line  between  the  United  States  and  Spain, 
that  is,  west  of  the  100th  degree  of  west 
longitude,  or  that  the  Choctaws  complained 
during  that  period  that  any  lands  ceded  to 
them  by  the  treaty  of  1820  were  wrongfully 
or  illegally  recognized  by  the  treaty  of  1819 
as  belonging  to  Spain. 

6.  In  1854-5  the  Choctaws,  for  the  first 
time,  asserted  title  to  lands  west  of  the  100th 
degree  of  west  longitude,  as  far  west  at  least 
as  the  103d  degree.  This  claim  was  disputed 
by  the  United  States,  and  pronounced  by  the 
Secretary  of  the  Interior  to  be  wholly  with- 
out any  foundation  in  laworequity,although 
that  officer  deemed  it  wise  that  the  new 
treaty  then  (1855)  contemplated  to  be  mads 
should  embrace  a  relinquishment  by  the 
Choctaws  to  the  United  States  of  any  inter* 
est  they  might  have  in  lands  west  of  the 
100th  degree  of  west  longitude. 

7.  The  Choctaws  expressed  their  willing- 
ness to  make  a  treaty  leasing  to  the 
United  States  certain  territory  in  their  coun- 
try east  of  the  100th  degree  of  west  longi- 
tude, and  relinquishing  any  and  all  claim  to 
lands  west  of  that  degree. 

III.  Such  was  the  situation  when  the  par- 
ties entered  upon  negotiations  resulting  in 
another  treaty.   We  allude  to  the  treaty  of 
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June  22,  18S5,  upon  some  of  the  provision* 
of  which  much  stress  has  been  placed  by  the 
parties. 

The  preamble  to  that  treaty  recites: 
"Whereas  the  political  connection,  hereto- 
fore existing  between  the  Choctaw  and  Chick- 
asaw tribes  of  Indians,  has  gfren  rise  to  un- 
happy and  injurious  dissensions  and  contro- 
versies among  them,  which  render  necessary 
a  readjustment  of  their  relations  to  each 
tother  and  to  the  United  States;  and  whereat 
■the  United  States  desire  that  the  Choctaw 
Indians  shall'relinquiah  all  claim  to  any  ter- 
ritory west  of  the  100th  degree  of  west  long- 
itude, and  also  to  make  provision  for  the  per- 
manent settlement,  within  the  Choctaw  coun- 
try, of  the  Wichita  and  certain  other  tribes 
or  bands  of  Indians,  for  which  purpose  the 
Choctaws  and  Chickasaws  are  willing  to 
lease,  on  reasonable  terms,  to  the  United 
States,  that  portion  of  their  common  terri- 
tory which  is  west  of  the  98th  degree  of  west 
longitude  [that  is,  the  territory  between  the 
98th  and  100th  degrees  of  west  longitude] ; 
and  whereas  the  Choctaws  contend  that  by 
a  just  and  fair  construction  of  the  treaty  of 
September  27,  1830,  they  are  of  right  enti- 
tled to  the  net  proceeds  of  the  lands  ceded 
by  them  to  the  United  States,  under  said 
treaty,  and  have  proposed  that  the  question 
of  their  right  to  the  same,  together  with  the 
whole  subject-matter  of  their  unsettled 
claims,  whether  national,  or  individual 
•gainst  the  United  States,  arising  under  the 
various  provisions  of  said  treaty,  shall  be  re- 
ferred to  the  Senate  of  the  United  States  for 
final  adjudication  and  adjustment;  and 
whereas  it  is  necessary,  for  the  simplifica- 
tion and  better  understanding  of  the  rela- 
tions between  the  United  States  and  the 
Choctaw  Indians,  that  all  their  subsisting 
treaty  stipulations  be  embodied  in  one  com- 
prehensive instrument.  Now,  therefore," 
etc. 

The  boundaries  of  "the  Choctaw  and 
Chickasaw  country,"  as  established  by  arti- 
cle 1  of  this  treaty,  were  as  follows:  "Be- 
ginning at  a  point  on  the  Arkansas  river,  one 
hundred  paces  east  of  old  Fort  Smith,  where 
the  western  boundary  line  of  the  state  of  Ar- 
kansas crosses  the  said  river,  and  running 
thence  due  south  to  Red  river;  thence  up  Red 
river  to  the  point  where  the  meridian  of  one 
hundred  degrees  west  longitude  crosses  the 
same;  thence  north  along  said  meridian,  to 
the  main  Canadian  river;  thence  down  said 
river  to  its  junction  with  the  Arkansas  riv- 
er; thence  down  said  river  to  the  place  of 
beginning;"  and  pursuant  to  the  act  of  Con- 
gress approved  May  28,  1830,  4  Stat,  at  L. 
411,  chap.  148,  the  United  States  forever  se- 
cured and  guaranteed  the  lands  embraced 
within  those  limits  to  the  members  of  the 
Choctaw  and  Chickasaw  tribes,  their  heirs 
and  successors,  to  be  held  in  common,  so  that 
each  and  every  member  of  either  tribe  should 
have  an  equal  and  undivided  interest  in  the 
whole,  subject,  however,  to  the  condition 
that  no  part  thereofshould  ever  be  sold  with- 
out the  consent  of  both  tribes;  and  that  the 
land  should  revert  to  the  United  States  if 


the  Indians  and  their  heirs  became  extinct 
or  abandoned  the  same. 

It  will  be  observed  that  "the  Choctaw  and 
Chickasaw  country,"  as  thus  established,  em- 
braced no  lands  west  of  the  100th  degree  of 
west  longitude. 

Article  2  of  the  treaty  established  the 
boundary  of  the  Chickasaw  district — the  dis- 
trict marked  on  the  diagram  heretofore  made 
part  of  this  opinion  as  tract  8. 

By  Article  3  it  was  provided  that  "the  re- 
mainder of  the  country  held  in  common  by 
the  Choctaws  and  Chickasaws  shall  consti- 
tute the  Choctaw  district,  and  their  officers 
and  people  shall  at  all  times  have  the  right 
of  safe  conduct  and  free  passage  through  the 
Chickasaw  district."  This  territory  is  des- 
ignated on  the  diagram  as  tract  2. 

Article  4  provided  that  the  government  and 
laws  then  in  operation,  and  not  inconsistent 
with  the  treaty,  should  remain  in  full  force 
within  the  limits  of  the  Chickasaw  district, 
until  the  Chickasaws  should  adopt  a  consti- 
tution. 

Article  6  secured  to  the  members  of  either 
tribe  the  right  freely  to  settle  within  the  ju- 
risdiction of  the  other,  and  have  all  the 
rights,  privileges,  and  immunities  of  citizens 
thereof,  except  that  no  member  of  either 
tribe  should  participate  in  the  funds  belong- 
ing to  the  other  tribe. 

Article  6  provided  for  the  surrender  of 
fugitives  from  justice  of  either  tribe. 

Article  7  secured  to  each  tribe  the  unre- 
stricted right  of  self-government,  and,  with 
certain  exceptions  not  necessary  to  be  here 
stated,  full  jurisdiction  over  persons  and 
property  within  their  respective  limits. 

Article  8  provided  that,  in  consideration 
of  the  foregoing  stipulations,  and  immediate- 
ly upon  the  ratification  of  the  treaty,  there 
should  be  paid  to  the  Choctaws,  in  such  man- 
ner as  their  national  council  should  direct, 
out  of  the  national  fund  of  the  Chickasaws 
held  in  Irust  by  the  United  States,  the  sum 
of  $150,000.  * 

Articles  9  and  10  are  the  important  parts  is 
of  the  treaty  of*1855  so  far  as  the  present* 
litigation  is  concerned.    We  therefore  give 
them  here  in  full : 

"Art.  9.  The  Choctaw  Indians  do  hereby 
absolutely  and  forever  quitclaim  and  relin- 
quish to  the  United  States  all  their  right, 
title,  and  interest  in  and  to  any  an<l  all  lands 
west  of  the  100th  dertree  of  west  longitude; 
and  the  Choctaws  and  Chicka«awa  do  hereby 
lease  to  the  United  States  all  that  portion  of 
their  common  territory  west  of  the  98th  de- 
gree of  west  longitude,  for  the  permanent 
settlement  of  the  Wichita  and  such  other 
tribes  or  bands  of  Indians  as  the  government 
may  desire  to  locate  therein ;  excluding,  how- 
ever, all  the  Indians  of  New  Mexico,  and  al- 
so those  whose  usual  ranges  at  present  are 
north  of  the  Arkansas  river,  and  whose  per- 
manent locations  are  north  of  the  Canadian 
river,  but  including  those  bands  whose  per- 
manent ranges  are  south  of  the  Canadian,  or 
between  it  and  the  Arkansas;  which  Indians 
shall  be  subject  to  the  exclusive  control  of 
the  United  States,  under  such  rules  and  reg- 
ulations, not  inconsistent  with  the  rights  and 
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interests  of  the  Choctaws  and  Chickasaws, 
as  may  from  time  to  time  be  prescribed  by 
the  President  for  their  government;  Pro- 
vided, however,  the  territory  so  leased  shall 
remain  open  to  settlement  by  Choctaws  and 
Chickasaws  as  heretofore. 

"Art.  10.  In  consideration  of  the  forego- 
ing relinquishment  and  lease,  and  as  soon  as 
practicable  after  the  ratification  of  this  con- 
vention, the  United  States  will  pay  to  the 
Choctaws  the  sum  of  six  hundred  thousand 
dollars,  and  to  the  Chickasaws  the  sum  of 
two  hundred  thousand  dollars,  in  such  man- 
ner as  their  general  councils  shall  respective- 
ly direct."    11  Stat,  at  L.  611,  612,  613. 

The  treaty  of  1855  contains  other  articles, 
but  they  do  not  affect  the  determination  of 
the  present  issues,  and  therefore  we  need  not 
advert  to  them. 

The  lands  described  in  this  treaty  as  hav- 
ing been  leased  to  the  United  States  consti- 
tuted what  is  called  the  "Leased  District," 
no  part  of  which,  as  we  have  seen,  was  west 
of  the  100th  degree  of  west  longitude. 

There  can  be  no  doubt  as  to  the  meaning 
and  scope  of  the  treaty  of  1855.  In  order 
ea  simply  to  avoid  future  dispute,  the  United 
2  States  desired  the  relinquishment  by  the 
*  Choctaw  Nation*ef  all  claim  to  any  territory 
west  of  the  100th  degree  of  west  longitude, 
and,  in  addition,  it  obtained  a  lease  of  the 
territory  between  the  98th  and  100th  degrees 
of  west  longitude  for  the  permanent  settle- 
ment of  the  Wichita  and  certain  other  tribes 
or  bands  of  Indians,  the  right  being  reserved 
to  the  Choctaws  and  Chickasaws  to  settle  on 
the  leased  territory  as  theretofore.  The 
consideration  for  the  "relinquishment  and 
lease"  was  $800,000.  It  is  immaterial  to  in- 
quire as  to  the  value  placed  by  the  Indians 
or  by  the  United  States  upon  the  relinquish- 
ment and  lease  respectively.  The  Indians 
accepted  for  both  the  aggregate  amount 
named.  It  is  idle  therefore  to  contend  that 
the  Indians  had  any  claim  upon  the  United 
States,  after  the  treaty  of  1855,  for  lands 
west  of  the  100th  degree  of  west  longitude. 
The  treaty  closed  that  dispute  forever,  if  it 
had  not  been  closed  by  previous  treaties  and 
by  the  special  grant  of  1842  made  pursuant 
to  article  2  of  the  treaty  of  1830,  and  which, 
as  we  have  said,  estopped  the  Indians  from 
claiming  any  lands  not  within  the  limits  of 
the  United  States.  As  to  the  lands  the  con- 
trol of  which  was  acquired  by  the  lease  em- 
bodied in  the  treaty  of  1855,  it  may  be  as- 
sumed that  the  United  States  did  not  then 
desire  to  obtain  the  fee,  but  took  the  lands 
for  specifically  defined  objects,  upon  the  ac- 
complishment of  which  the  Indians  could  in- 
sist as  a  condition  of  the  lease. 

After  the  treaty  of  1855  it  was  not  possi- 
ble for  the  Choctaws  to  assert  any  claim  to 
lands  west  of  the  100th  degree  of  west  lon- 
gitude, and  as  to  the  lands  between  that 
and  the  08th  degree  of  west  longitude 
the  United  States  held  them  under  a 
permanent  lease  given  in  1855,  which  practi- 
cally devested  the  Choctaws  of  all  interest  in 
the  territory  constituting  the  Leased  Dis- 
trict, except  that  they  could  settle  in  it  If 
they  so  desired. 


IV.  Subsequently  to  the  making  of  the 
treaty  of  1855,  and  until  the  Civil  War  in- 
tervened, the  relations  between  the  United 
States  and  these  Indians  were,  so  far  as  the 
record  discloses,  entirely  harmonious.  But 
their  relations  changed  when  that  war 
opened  and  the  Choctaws  and  Chickasaws 
co-operated  with  the  confederate  forces,  mak- 
ing war  upon  Indians  adhering  to  the  United 
States.  As  early  as  February  7,  1861,  then 
general  council  of  the  Choctaw  Nation  passed  g 
resolutions  declaring  that*in  the  event  of  a* 
permanent  dissolution  of  the  Union  the  nat- 
ural affections,  education,  institutions  and 
interests  of  its  people  indissolubly  bound 
them  to  the  confederate  states  (Reb.  Rec 
Series  I,  Vol.  1,  p.  682) ;  and  on  the  25th  of 
May,  1861,  the  legislature  of  the  Chickasaws 
passed  resolutions  declaring  that  in  the  war 
then  opening  the  confederate  states  were 
their  natural  allies,  and  called  upon  the 
neighboring  Indian  nations  to  co-operate 
with  them  in  the  defense  of  the  territory 
they  inhabited  "from  northern  invasion  by 
the  Lincoln  hordes  and  Kansas  robbers. 
Reb.  Rec.  Series  I,  Vol.  3,  p.  685. 

The  Civil  War  having  ended,  a  council  was 
held  in  September,  1865,  at  Fort  Smith,  Ar- 
kansas, which  was  attended  by  D.  N.  Cooley, 
Commissioner  of  Indian  Affairs,  and  others 
named  by  the  President  There  were  also 
in  attendance  representatives  of  the  Choc- 
taws, Chickasaws,  Creeks,  Cherokees,  Semi- 
noles,  Osages,  Senecas,  Shawnees,  Quapaws, 
Wyandottes,  Wichitas,  and  Comanche*. 
What  was  said  at  that  meeting  by  the  com- 
missioners on  behalf  of  the  United  States  is 
supposed  to  have  some  bearing  upon  the 
present  issues.  An  address  was  made  by 
Chairman  Cooley  to  the  Indian  delegates, 
the  substance  of  which  was  printed  in  a 
newspaper,  and  was  as  follows: 

"Brothers:  After  considering  your 
speeches  made  yesterday  the  commissioners 
have  decided  to  make  the  following  reply  and 
statement  of  the  policy  of  the  government. 
Brothers:  We  are  instructed  by  the  Presi- 
dent to  negotiate  a  treaty  or  treaties  with 
any  or  all  of  the  nations,  tribes,  or  bands  of 
Indians  in  the  Indian  territory,  Kansas,  or 
of  the  plains  west  of  the  Indian  territory  and 
Kansas.  The  following-named  nations  and 
tribes  have  by  their  own  acts,  by  making 
treaties  with  the  enemies  of  the  United 
States,  at  the  dates  hereafter  named,  for- 
feited all  right  to  annuities,  lands,  and  pro- 
tection by  the  United  States.  The  different 
nations  and  tribes  having  made  treaties  with 
the  rebel  government  are  as  follows,  viz:  The 
Creek  Nation,  July  10,  1861 ;  Choctaws  and 
Chickasaws,  July  12,  1861;  Seminoles,  Au- 
gust 1,  1861;  Shawnees,  Delawares,  Wichi- 
tas, and  affiliated  tribes,  residing  in  leased 
territory,  August  12, 1861 ;  the  Comanches  of 
the  Prairie,  August  12,  1861 ;  the  Great  Osa-« 
ges,  October  2,  1861;  the  Senecas,  Senecas  j 
and  Shawnees '(Neosho  agency),  October  «,* 
1861;  the  Quapaws,  October  4,  1861;  the 
Cherokees,  October  7,  1861.  By  these  na- 
tions having  entered  into  treaties  with  the 
so-called  confederate  states,  and  the  rebellion 
being  now  ended,  they  are  left  without  any 
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treaty  whatever,  or  treaty  obligation  for  pro- 
tection by  the  United  States. 

'"Under  the  terms  of  the  treaties  with  the 
United  States  and  the  law  of  Congress  of 
July  5, 18B2,  all  these  nations  and  tribes  for- 
feited and  lost  all  their  rights  to  annuities 
and  lands.  The  President,  however,  does  not 
desire  to  take  advantage  of  or  enforce  the 
penalties  for  the  unwise  actions  of  these  na- 
tions. The  President  is  anxious  to  renew 
the  relations  which  existed  at  the  breaking 
out  of  the  rebellion.  We,  as  representatives 
of  the  President,  are  empowered  to  enter  in- 
to new  treaties  with  the  proper  delegates  of 
the  tribes  located  within  the  so-called  Indian 
territory  and  others  above  named  living  west 
and  north  of  the  Indian  territory.  Such 
treaties  must  contain  substantially  the  fol- 
lowing stipulations :  1.  Each  tribe  must  en- 
ter into  a  treaty  for  permanent  peace  and 
amity  with  themselves,  each  nation  and 
tribe,  and  with  the  United  States.  2.  Those 
settled  in  the  Indian  territory  must  bind 
themselves,  when  called  upon  by  the  govern- 
ment, to  aid  in  compelling  the  Indians  of  the 
plains  to  maintain  peaceful  relations  with 
each  other,  with  the  Indians  in  the  territory, 
and  with  the  United  States.  3.  The  institu- 
tion of  slavery,  which  has  existed  among  sev- 
eral of  the  tribes,  must  be  forthwith  abol- 
ished, and  measures  taken  for  the  uncondi- 
tional emancipation  of  all  persons  held  in 
bondage,  and  for  their  incorporation  into  the 
tribes  on  an  equal  footing  with  the  original 
members,  or  suitably  provided  for.  4.  A 
stipulation  in  the  treaties  that  slavery  or  in- 
voluntary servitude  shall  never  exist  in  the 
tribe  or  nation  except  in  punishment  of 
crime.  5.  A  portion  of  the  lands  hitherto 
owned  and  occupied  by  you  must  be  set  apart 
for  the  friendly  tribes  now  in  Kansas  and 
elsewhere,  on  such  terms  as  may  be  agreed 
upon  by  the  parties  and  approved  by  the  gov- 
ernment, or  such  as  may  be  fixed  by  the  gov- 
ernment. 0.  It  is  the  policy  of  the  govern- 
ment, unless  other  arrangements  be  made, 
M  that  all  the  nations  and  tribes  in  the  Indian 
g  territory  be  formed  into  one  consolidated 
•  government,  after  the  plan  proposed  by  the 
Senate  of  the  United  States  in  a  bill  for  or- 
ganizing the  Indian  territory.  7.  No  white 
person  except  officers,  agents,  and  employees 
of  the  government,  or  of  any  internal  im- 
provement authorized  by  the  government, 
will  be  permitted  to  reside  in  tie  territory 
unless  formally  incorporated  with  some  tribe 
according  to  the  usages  of  the  band. 

"Brothers:  You  have  now  heard  and  un- 
derstand what  are  the  views  and  wishes  of 
the  President,  and  the  commissioners,  as 
they  told  you  yesterday,  will  expect  definite 
answers  from  each  of  you  upon  the  questions 
submitted.  As  we  said  yesterday,  we  say 
again,  that  in  any  event  those  who  have  al- 
ways been  loyal,  although  their  nations  may 
have  gone  over  to  the  enemy,  will  be  liberal- 
ly provided  for  and  dealt  with." 

The  committee  on  the  part  of  the  Choc- 
taws  and  Chickasaws,  in  reply  to  the  prop- 
osition submitted  by  the  commissioners  of 
21  8.  C— 11. 


the  United  States  as  the  basis  of  new  treat- 
ies, said: 

"We  are  pleased  to  learn  that  you  propose 
to  renew  your  previous  relations  with  us,  and 
we  are  willing  to  go  into  negotiations  for 
the  making  of  a  new  treaty  with  the  United 
States,  and  as  a  basis  of  this  new  treaty  ac- 
cept articles  1st  and  7th.  In  reference  to 
the  requirements  of  the  article  2,  we  desire 
to  say  that  we  wish  as  far  as  possible  to 
avoid  coming  in  conflict  with  our  red  breth- 
ren, should  any  of  them  be  so  unfortunate  as 
to  get  into  conflict  with  the  United  States 
authorities.  We  are  willing  to  guarantee 
all  our  influence  in  favor  of  peace  in  all  its 
bearings  with  our  red  brethren,  and  will  not 
object  to  any  of  our  citizens  volunteering  in 
any  war  in  which  the  United  States  may  be- 
come involved,  for  the  aiding  of  the  United 
States.  We  are  willing  to  enter  into  nego- 
tiations for  the  settlement  of  all  the  points 
contained  in  the  3d  and  4th  articles.  On 
certain  terms,  on  which  we  can  doubtless 
agree  with  you,  we  are  willing  to  admit  the 
settlement  of  other  tribes  within  our  terri- 
tory, as  proposed  in  the  5th  article.  We  are 
willing  to  submit  the  territorial  bill  referred 
to  in  the  6th  article  for  the  consideration  of 
our  respective  general  councils,  and  for  this 
purpose  request  a  copy  of  that  bill  for  theg 
principal  chief  of  the  Choctaw  Nation  audio 
for  the  governor  of  the  Chickasaw*Nation.* 
We  accept  article  7,  and  are  willing  to  have 
the  provisions  thereof  incorporated  into  the 
treaty.  We  are  alBo  willing  to  incorporate  a 
provision  that  no  individual  shall  be  pro- 
scribed, or  any  act  of  forfeiture  or  confisca- 
tion passed  against  those  who  remain  friend- 
ly to  the  United  States,  and  that  they  shall 
enjoy  equal  privileges  with  other  members  of 
the  nation." 

Among  the  documents  in  the  record  is  a 
draft  of  a  treaty  between  the  United  States 
and  the  Choctaw  and  Chickasaw  tribes 
which,  it  was  stated,  was  submitted  by  the 
United  States  commissioners  at  the  council 
held  at  Fort  Smith.  It  is  said  in  the  opin- 
ion of  the  court  of  claims — and  we  think  cor- 
rectly— that  this  treaty  was  never  agreed 
upon  or  executed.  It  need  not  therefore  be 
set  out  here. 

The  reports,  official  and  unofficial,  of  what 
was  said  and  done  before  and  at  the  Fort 
Smith  council,  show  that  the  persons  in  at- 
tendance there  were  aware  of  the  exact  situ- 
ation. They  separated  with  the  expectation 
or  understanding  that  the  matters  then  un- 
der consideration  were  to  be  further  dis- 
cussed and  a  conclusion  reached  in  Washing- 
ton in  the  spring  of  1860,  at  which  place 
delegates  from  the  Indian  tribes  would  at- 
tend. 

In  1806  the  negotiations  between  the 
United  States  and  the  Choctaw  and  Chicka- 
saw Nations  were  resumed  at  Washington. 
The  result  was  the  treaty  concluded  April 
28,  1806.  14  Stat,  at  L.  769.  The  respec- 
tive rights  of  the  Choctaws  and  Chickasaws 
and  of  the  United  States,  as  involved  in  the 
present  case,  depend  upon  the  construction 
of  that  treaty. 

It  is  to  be  taken  as  beyond  dispute  that 
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when  the  parties  entered  upon  the  negotia- 
tions resulting  in  that  treaty,  neither  over- 
looked the  fact  that  the  Choctaws,  by  the 
treaty  of  1856,  had  forever  quitclaimed  any 
claim  they  had  to  territory  west  of  the  100th 
degree  of  west  longitude.  Nor  could  either 
have  forgotten  that  the  United  States  had, 
by  the  same  treaty,  acquired  the  control  of 
the  Leased  District,  without  limit  as  to  time, 
for  the  permanent  settlement  of  certain  In- 
dians, excluding  other  Indians.  Bearing 
these  facts  in  mind,  let  us  see  what  was  ef- 
fected by  the  treaty  of  1866. 

By  article  1,  permanent  peace  and  friend- 
ship were  established  between  the  United 
States  and  those  nations — the  Choctaws  and 
Ghickasaws  binding  themselves  respectively 
to  use  their  influence  and  to  make  every  exer- 
tion to  induce  Indians  of  the  plains  to  main- 
tain peaceful  relations  with  each  other,  with 
other  Indians,  and  with  the  United  States. 

By  article  2,  the  Choctaws  and  Chicka- 
saws  covenanted  and  agreed  that  neither 
slavery  nor  involuntary  servitude,  otherwise 
than  in  punishment  of  crime  whereof  the 
parties  had  been  duly  convicted  in  accord- 
ance with  laws  applicable  to  all  members  of 
the  particular  nation,  should  ever  exist  in 
those  nations. 

Article  3 — the  important  part  of  that 
treaty — was  in  these  words:  "The  Choc- 
taws and  Chickasaws,  in  consideration  of  the 
sum  of  three  hundred  thousand  dollars,  here- 
by cede  to  the  United  States  the  territory 
west  of  the  98"  of  west  longitude,  known  at 
the  Leased  District,  provided  that  the  said 
sum  shall  be  invested  and  held  by  tile  United 
States,  at  an  interest  not  less  that  S  per 
cent,  in  trust  tor  the  said  nations,  until  the 
legislatures  of  the  Choctaw  and  Chickasaw 
Nations  respectively  shall  have  made  such 
laws,  rules,  and  regulations  as  may  be  nec- 
essary to  give  all  persons  of  African  descent 
resident  in  the  said  nations  at  the  date  of 
the  treaty  of  Fort  Smith,  and  their  descend- 
ants, heretofore  held  in  slavery  among  said 
nations,  all  the  rights,  privileges,  and  im- 
munities, including  the  right  of  suffrage,  of 
citizens  of  said  nations,  except  in  the  annui- 
ties, moneys,  and  public  domain  claimed  by, 
or  belonging  to,  said  nations  respectively; 
and  also  to  give  to  such  persons  who  were 
residents  as  aforesaid,  and  their  descend- 
ants, 40  acres  each  of  the  land  of  said  na- 
tions on  the  same  terms  as  the  Choctaws  and 
Chickasaws,  to  be  selected  on  the  survey  of 
said  land,  after  the  Choctaws  and  Chicka- 
saws and  Kansas  Indians  have  made  their  se- 
lections as  herein  provided;  and  immediate- 
ly on  the  enactment  of  such  laws,  rules,  and 
regulations,  the  said  sum  of  $300,000  shall 
be  paid  to  the  said  Choctaw  and  Chickasaw 
Nations  in  the  proportion  of  three  fourths  to 
the  former  and  one  fourth  to  the  latter — 
less  such  sum,  at  the  rate  of  $100  per  capita, 
as  shall  be  sufficient  to  pay  such  persons  of 
African  descent  before  referred  to  as  within 
ninety  days  after  the  passage  of  such  laws, 
rules,  and  regulations  shall  elect  to  remove 
and  actually  remove  from  the  said  nations 
respectively.  And  should  the  said  laws, 
rules,  and  regulations  not  be  made  by  the 


legislatures  of  the  said  nations  respectively, 
within  two  years  from  the  ratification  of 
this  treaty,  then  the  said  sum  of  $300,000 
shall  cease  to  be  held  in  trust  for  the  said 
Choctaw  and  Chickasaw  Nations,  and  be 
held  for  the  use  and  benefit  of  such  of  said 
persons  of  African  descent  as  the  United 
States  shall  remove  from  the  said  territory 
in  such  manner  as  the  United  States  shall 
deem  proper — the  United  States  agreeing, 
within  ninety  days  from  the  expiration  of 
the  said  two  years,  to  remove  from  said  na- 
tions all  such  persons  of  African  descent  as 
may  be  willing  to  remove,  those  remaining 
or  returning  after  having  been  removed  from 
said  nations  to  have  no  benefit  of  said  sum  of 
$300,000  or  any  part  thereof,  but  shall  be 
upon  the  same  footing  as  other  citizens  of 
the  United  States  in  the  said  nations." 

The  Choctaws  and  Chickasaws  further 
agreed  in  the  same  treaty  (art.  4)  that  "all 
negroes  not  otherwise  disqualified  or  disa- 
bled shall  be  competent  witnesses  in  all  civil 
and  criminal  suits  and  proceedings  in  the 
Choctaw  and  Chickasaw  courts,  any  law  to 
the  contrary  notwithstanding;  and  they  ful- 
ly recognize  the  right  of  the  f  reedmen  to  a 
fair  remuneration  on  reasonable  and  equita- 
ble contracts  for  their  labor,  which  the  law 
should  aid  them  to  enforce.  And  they  agree, 
on  the  part  of  their  respective  nations,  that 
all  laws  shall  be  equal  in  their  operation  up- 
on the  Choctaws,  Chickasaws,  and  negroes, 
and  that  no  distinction  affecting  the  latter 
shall  at  any  time  be  made,  and  that  they  shall 
be  treated  with  kindness  and  be  protected 
against  injury ;  and  they  further  agree  that 
while  the  said  freedmen,  now  in  the  Choc- 
taw and  Chickasaw  Nations,  remain  in  said 
nations,  respectively,  they  shall  be  entitled 
to  as  much  land  as  they  may  cultivate  for 
the  support  of  themselves  and  families,  in 
cases  where  they  do  not  support  themselves 
and  families  by  hiring,  not  interfering  with 
existing  improvements  without  the  consent 
of  the  occupant,  it  being  understood  that  in 
the  event  of  the  making  of  the  laws,  rules, 
and  regulations  aforesaid  the  40  acres  afore- 
said shall  stand  in  place  of  the  land  culti- 
vated as  last  aforesaid."  a 

By  articles  30  and  43  it  was  provided :  g 
*  "Art  30.  The  Choctaw  and  Chickasaw  Na-* 
tions  will  receive  into  their  respective  dis- 
tricts east  of  the  98th  degree  of  west  longi- 
tude, in  the  proportion  of  one-fourth  in  the 
Chickasaw  and  three-fourths  in  the  Choctaw 
Nations,  civilized  Indians  from  the  tribes 
known  by  the  general  name  of  the  Kansas 
Indians,  being  Indians  to  the  north  of  the 
Indian  territory,  not  exceeding  ten  thou- 
sand in  number,  who  shall  have  in  the  Choc- 
taw and  Chickasaw  Nations,  respectively, 
the  same  rights  as  the  Choctaws  and  Chick- 
asaws, of  whom  they  shall  be  the  fellow  citi- 
zens, governed  by  the  same  laws,  and  enjoy- 
ing the  same  privileges,  with  the  exception 
of  the  right  to  participate  in  the  Choctaw 
and  Chickasaw  annuities  and  other  moneys, 
and  in  the  public  domain,  should  the  same  or 
the  proceeds  thereof  be  divided  per  capita 
among  said  Choctaws  and  Chickasaws,  and 
among  others  the  right  to  select  land  as  here- 
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in  provided  for  Choctaw*  and  Chickasaws, 
after  the  expiration  of  the  ninety  days 
during  which  the  selections  of  land  are  to  be 
made  as  aforesaid  by  said  Choctawa  and 
Chicks  saws;  and  the  Choctaw  and  Chicka- 
saw Nations  pledge  themselves  to  treat  the 
•aid  Kansas  Indians  in  all  respects  with 
kindness  and  forbearance,  aiding  them  in 
good  faith  to  establish  themselves  in  their 
new  homes,  and  to  respect  all  their  customs 
and  usages  not  inconsistent  with  the  consti- 
tution and  laws  of  the  Choctaw  and  Chicka- 
saw Nations  respectively.  In  making  selec- 
tions after  the  advent  of  the  Indians  and  the 
actual  occupancy  of  land  in  said  nation,  such 
occupancy  shall  have  the  same  effect  in  their 
behalf  as  the  occupancies  of  Choctaws  and 
Chickasaws;  and  after  the  said  Choctaws 
and  Chickasaws  have  made  their  selections 
as  aforesaid,  the  said  persons  of  African  de- 
scent mentioned  in  the  third  article  of  the 
treaty  shall  make  their  selection  as  therein 

Provided,  in  the  event  of  the  making  of  the 
iws,  rules,  and  regulations  aforesaid,  after 
the  expiration  of  ninety  days  from  the  date 
at  which  the  Kansas  Indians  are  to  make 
their  selections  as  therein  provided,  and  the 
actual  occupancy  of  sueh  persons  of  Afri- 
can descent  shall  have  the  same  effect  in 
their  behalf  as  the  occupancies  of  the  Choc- 
taws and  Chickasaws.*' 
"Art.  43.  The  United  States  promise  and 
©  agree  that  no  white  person,  except  officers, 
2  agents,  and  employees  of  the  government, 
•  and  of  any  internal  improvement  company, 
or  persons  traveling  through,  or  temporari- 
ly sojourning  in,  the  said  nations,  or  either 
of  them,  shall  be  permitted  to  go  into  said 
territory,  unless  formally  incorporated  and 
naturalized  by  the  joint  action  of  the  author- 
ities of  both  nations  into  one  of  the  said  na- 
tions of  Choctaws  and  Chickasaws,  accord- 
ing to  their  laws,  customs,  or  usages;  but 
this  article  is  not  to  be  construed  to  affect 
parties  heretofore  adopted,  or  to  prevent  the 
employment  temporarily  of  white  persons 
who  are  teachers,  mechanics,  or  skilled  in 
agriculture,  or  to  prevent  the  legislative  au- 
thorities of  the  respective  nations  from  au- 
thorizing such  works  of  internal  improve- 
ment as  they  may  deem  essential  to  the  wel- 
fare and  prosperity  of  the  community,  or  be 
taken  to  interfere  with,  or  Invalidate,  any 
action  which  has  heretofore  been  had,  in  this 
connection,  by  either  of  the  said  nations." 

By  article  46  it  was  provided:  "Of  the 
moneys  stipulated  to  be  paid  to  the  Choc- 
taws and  Chickasaws  under  this  treaty  for 
the  cession  of  the  Leased  District,  and  the 
admission  of  the  Kansas  Indians  among 
them,  the  sum  of  one  hundred  and  fifty  thou- 
sand dollars  shall  be  advanced  and  paid  to 
the  Choctaws,  and  fifty  thousand  dollars  to 
the  Chickasaws,  through  their  respective 
treasurers,  as  soon  as  practicable  after  the 
ratification  of  this  treaty,  to  be  repaid  out  of 
•aid  moneys  or  any  other  moneys  of  said  na- 
tions in  the  hands  of  the  United  States;  the 
residue,  not  affected  by  any  provision  of  this 
treaty,  to  remain  in  the  Treasury  of  the 
United  States  at  an  annual  interest  of  not 
less  than  five  per  cent,  no  part  of  which  shall 


be  paid  out  as  annuity,  but  shall  be  annually 
paid  to  the  treasurer  of  said  nations,  respec- 
tively, to  be  regularly  and  judiciously  ap- 
plied, under  the  direction  of  their  respective 
legislative  councils,  to  the  support  of  their 
government,  the  purposes  of  education,  and 
such  other  objects  as  may  be  best  calculated 
to  promote  and  advance  the  welfare  and  hap- 
piness of  said  nations  and  their  people  re- 
spectively." 

"Art  61.  It  is  further  agreed  that  all 
treaties  and  parts  of  treaties  inconsistent 
herewith  be,  and  the  same  are  hereby,  de- 
clared null  and  void."  14  Stat,  at  L.  789- 
781.  J* 

It  is  unnecessary  to  refer  to  any  other  pro- 2 
visions  of  the  treaty*of  April  28,  1868;  for* 
none  of  them  throw  any  light  on  the  present 
inquiry. 

The  lands  in  dispute — being  tract  6  and 
marked  Wichitas  on  the  above  map— consti- 
tute a  part  of  the  Leased  District  which  was 
ceded  to  the  United  States  by  the  third  sec- 
tion of  the  treaty  of  1866.  That  is  admit- 
ted. Did  that  treaty  make  an  absolute,  un- 
conditional cession  to  the  United  States  of 
these  lands,  free  of  any  trust,  express  or  im- 
plied? Or,  stating  the  question  in  another 
form,  is  it  consistent  with  that  treaty  to 
hold,  as  the  court  below  did,  that  the  lands 
were  ceded  to  the  United  States  in  trust  that 
the  lands  themselves,  or,  if  they  were  appro- 
priated or  taken  by  the  United  States,  their 
value,  should  be  paid  to  the  Indians  when- 
ever they  ceased  to  be  used  exclusively  for 
the  settlement  of  Indians  thereon? 

There  was  much  discussion  at  the  bar  as 
to  the  principles  that  should  govern  the  court 
when  determining  the  scope  and  effect  of  a 
treaty  between  the  United  States  and  Indian 
tribes.  All  agree  that  as  a  general  rule  in 
the  interpretation  of  written  instruments 
the  intention  of  the  parties  must  control,  and 
that  such  intention  is  to  be  gathered  from 
the  words  used — the  words  being  interpreted, 
not  literally  nor  loosely,  but  according  to 
their  ordinary  signification.  If  the  words 
be  clear  and  explicit,  leaving  no  room  to 
doubt  what  the  parties  intended,  they  must 
be  interpreted  according  to  their  natural 
and  ordinary  significance.  If  the  words  are 
ambiguous,  then  resort  may  be  had  to  such 
evidence,  written  or  oral,  as  will  disclose 
the  circumstances  attending  the  execution  of 
the  instrument  and  place  the  court  in  the 
situation  in  which  the  parties  stood  when 
they  signed  the  writing  to  be  interpreted. 

To  what  extent,  if  at  all,  have  these  rules 
been  enlarged  or  modified  when  the  instru- 
ment to  be  interpreted  is  a  treaty  between  the 
United  States  and  Indian  tribes?  In  The 
Kansas  Indians,  6  Wall.  737,  760,  sub  nom. 
Blue  Jacket  v.  Johnson  County  Comrs.  18  L. 
ed.  067,  Wan-sop-e-ah  v.  Miami  County  Comrs. 
18  L.  ed.  674,  it  was  said  that  enlarged  rules 
of  construction  have  been  adopted  in  refer- 
ence to  Indian  treaties,  citing  as  the  words 
of  Chief  Justice  Marshall  in  Worcester  v. 
Georgia,  6  Pet.  515,  563,  682,  8  L.  ed.  483, 
602,  608  (but  which  were  in  fact  the  words 
of  Mr.  Justice  McLean  in  his  concurring 
opinion  in  that  ease)  the  following:  "The 
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language  used  in  treaties  with  the  Indiana 
should  never  be  construed  to  their  prejudice. 
If  words  be  made  use  of  which  are  suscepti- 
ble of  a  more  extended  meaning  than  their 
plain  import,  as  connected  with  the  tenor 
of  the  treaty,  they  should  be  considered  as 
used  only  in  the  latter  sense."  Mr.  Justice 
McLean  further  said:  "How  the  words  of 
the  treaty  were  understood  by  this  unlet- 
tered people,  rather  than  their  critical  mean- 
ing, should  form  the  rule  of  construction." 
In  United  States  v.  Kagama,  118  U.  S.  375, 
383,  384,  30  L.  ed.  228,  230,  6  Sup.  Ct.  Rep. 
1109,  the  Indian  tribes  in  this  country  are 
spoken  of  as  wards  of  the  nation,  communi- 
ties dependent  for  their  food  and  their  politi- 
cal rights,  as  well  as  for  protection,  on  the 
United  States.  And  in  Choctaw  Nation  v. 
United  States,  119  U.  S.  1,  28,  30  L.  ed.  306, 
315,  7  Sup.  Ct.  Rep.  75,  it  was  said  that  the 
relation  between  the  United  States  and  the 
Indian  tribes  was  that  of  superior  and  in- 
ferior, and  that  the  rules  to  be  applied  in 
the  case  then  before  the  court  were  those  that 
govern  public  treaties,  which,  even  in  case 
of  controversies  between  nations  equally  in- 
dependent, were  not  to  be  interpreted  as 
rigidly  as  documents  between  private  per- 
sons governed  by  a  system  of  technical  law, 
"but  in  the  light  of  the  larger  reason  and 
the  superior  justice  that  constitute  the  spirit 
of  the  law  of  nations."  In  Jones  v.  Meehan, 
175  U.  8.  1,  11,  44  L.  ed.  49,  54,  20  Sup.  Ct 
Rcd.  1,  it  was  said  that  a  treaty  between  the 
United  States  and  an  Indian  tribe  must  be 
construed,  not  according  to  the  technical 
meaning  of  its  words  to  learned  lawyers,  but 
in  the  sense  in  which  they  would  naturally 
be  understood  by  the  Indians. 

But  in  no  case  has  it  been  adjudged  that 
the  courts  could  by  mere  interpretation  or  in 
deference  to  its  view  as  to  what  was  right 
under  all  the  circumstances,  incorporate  into 
an  Indian  treaty  something  that  was  in- 
consistent with  the  clear  import  of  its  words. 
It  has  never  been  held  that  the  obvious,  pal- 
pable meaning  of  the  words  of  an  Indian 
treaty  may  be  disregarded  because,  in  the 
opinion  of  the  court,  that  meaning  may  in  a 
particular  transaction  work  what  it  would 
regard  as  injustice  to  the  Indians.  That 
would  be  an  intrusion  upon  the  domain  com- 
mitted by  the  Constitution  to  the  political 
departments  of  the  government.  Congress 
did  not  intend,  when  passing  the  act  under 
k  which  this  litigation  was  inaugurated,  to 
2  invest  the  court  of  claims  or  this  court  with 
authority  to  determine 'whether  the  United 
States  had,  in  its  treaty  with  the  Indians, 
violated  the  principles  of  fair  dealing.  What 
was  said  in  The  Amiable  Isabella,  6  Wheat. 
1,  71,  72,  5  L.  ed.  191,  208,  is  evidently  appli- 
cable to  treaties  with  Indians.  Mr.  Justice 
Story,  speaking  for  the  court,  said:  "In 
the  first  place,  this  court  does  not  possess  any 
treaty-making  power.  That  power  belongs 
by  the  Constitution  to  another  department 
of  the  government,  and  to  alter,  amend,  or 
add  to  any  treaty  by  inserting  any  clause, 
whether  small  or  great,  important  or  trivial, 
would  be  on  our  part  an  usurpation  of  pow- 
er, and  not  an  exercise  of  judicial  functions. 


It  would  be  to  make,  and  not  to  construe,  a 
treaty.  Neither  can  this  court  supply  a 
casus  omissus  in  a  treaty,  any  mora  than  in 
a  law.  We  are  to  find  out  the  intention  of 
the  parties  by  just  rules  of  interpretation 
applied  to  the  subject-matter;  and,  having 
found  that,  our  duty  is  to  follow  it  as  far 
as  it  goes  and  to  stop  where  that  stops — 
whatever  may  be  the  imperfections  or  diffi- 
culties which  it  leaves  behind.  ...  Ia 
the  next  place,  this  court  is  bound  to  give  ef- 
fect to  the  stipulations  of  the  treaty  in  the 
manner  and  to  the  extent  which  the  parties 
have  declared,  and  not  otherwise.  We  are 
not  at  liberty  to  dispense  with  any  of  the 
conditions  or  requirements  of  the  treaty,  or 
to  take  away  any  qualification  or  integral 
part  of  any  stipulation,  upon  any  notion  of 
equity  or  general  convenience,  or  substantial 
justice.  The  terms  which  the  parties  have 
chosen  to  fix,  the  forms  which  they  have  pre- 
scribed, and  the  circumstances  under  which 
they  are  to  have  operation,  rest  in  the  ex- 
clusive discretion  of  the  contracting  parties, 
and  whether  they  belong  to  the  essence  or 
the  modal  parts  of  the  treaty,  equally  give 
the  rule  to  judicial  tribunals." 

So,  in  Beecher  v.  Wetherby,  95  U.  S.  517, 
625,  24  L.  ed.  440,  441,  which  involved  the 
question  whether  the  fee  to  certain  lands 
was  in  the  United  States,  with  the  right  of 
occupancy  only  in  certain  Indians,  this 
court  said:  "It  is  to  be  presumed  that  in 
this  matter  the  United  States  would  be  gov- 
erned by  such  considerations  of  justice  as 
would  control  e  Christian  people  in  their 
treatment  of  an  ignorant  ana  dependent  race. 
Be  that  as  it  may,  the  propriety  or  justice 
of  their  action  towards  the  Indians  with  re-* 
spect  to  their  lands  is  a  question  of  govera-n 
mental  policy,  and  is  not  a  matter*open  to* 
discussion  in  a  controversy  between  third 
parties  neither  of  whom  derives  title  from 
the  Indians.  The  right  of  the  United  States 
to  dispose  of  the  fee  of  lands  occupied  by 
them  has  always  been  recognized  by  this 
court  from  the  foundation  of  the  govern- 
ment." 

The  same  principle  was  announced  In 
United  States  v.  Old  Settlers,  148  U.  S.  427, 
468,  37  L.  ed.  509,  524,  13  Sup.  Ct  Rep.  650. 
That  suit  was  brought  under  an  act  of  Con- 
gress authorizing  the  court  of  claims  to 
pass  upon  a  claim  preferred  by  an  Indian 
tribe,  the  intention  of  Congress,  as  stated 
in  the  act,  being  "to  allow  the  said  court  of 
claims  unrestricted  latitude  in  adjusting  and 
determining  the  said  claim,  so  that  the 
rights,  legal  and  equitable,  both  of  the 
United  States  and  of  said  Indians,  may  be 
fully  considered  and  determined."  In  that 
case  it  was  sought  to  have  the  claimants  re- 
lieved of  certain  provisions  of  a  treaty,  be- 
cause of  fraud  and  duress  alleged  to  have 
been  practised  by  the  United  States.  But 
this  court  said:  "There  is  nothing  in  the 
jurisdictional  act  of  February  25,  1889,  in- 
consistent with  the  treaty  of  1846  (or  any 
other),  and  nothing  to  indicate  that  Con- 
gress attempted  by  that  act  to  authorize 
the  courts  to  proceed  in  disregard  thereof. 
Unquestionably  a  treaty  may  be  modified  or 
abrogated  by  an  act  of  Congress,  but  the 
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power  to  make  and  unmake  is  essentially 
political  and  not  judicial,  and  the  presump- 
tion ia  wholly  inadmissible  that  Congress 
sought  in  this  instance  to  submit  the  good 
faith  of  its  own  action  or  the  action  of  the 
government  to  judicial  decision,  by  authoris- 
ing the  stipulations  in  question  to  be  over- 
thrown upon  an  inquiry  of  the  character  sug- 
gested and  the  act  does  not  in  the  least  de- 
gree justify  any  such  inference." 

In  the  jurisdictional  act  of  March  2,  1895, 
28  Stat,  at  L.  876,  898,  chap.  188,  Congress 
authorized  suit  to  be  brought  in  the  court  of 
claims,  so  that  the  rights,  legal  and  equit- 
able, of  the  United  States  and  of  the  Choc- 
taw and  Chickasaw  Nations,  and  the  Wichita 
and  Affiliated  Bands  of  Indians  in  the  prem- 
ises "shall  be  fully  considered  and  deter- 
mined, and  to  try  and  determine  all  questions 
that  may  arise  on  behalf  of  either  party" — 
taking  care,  however,  to  add  that  nothing  in 
■ethe  act  "shall  be  accepted  or  construed  as  a 
£  confession  that  the  United  States  admit  that 
*  the  Choctaw  and  Chickasaw  Nations  have 
any  claim  to  or  interest  in  said  lands  or  any 
part  thereof."  It  is  thus  clear  that  the 
court  of  claims  was  without  authority  to 
determine  the  rights  of  parties  upon  the 
ground  of  mere  justice  or  fairness,  much  less, 
under  the  guise  of  interpretation,  to  depart 
from  the  plain  import  of  the  words  of  the 
treaty.  Its  duty  was  to  ascertain  the  in- 
tent of  the  parties  according  to  the  estab- 
lished rules  for  the  interpretation  of  treaties. 
Those  rules,  it  is  true,  permit  the  relations 
between  Indians  and  the  United  States  to  be 
taken  into  consideration.  But  if  the  words 
used  in  the  treaty  of  1866,  reasonably  inter- 
preted, import  beyond  question  an  absolute, 
unconditional  cession  of  the  lands  in  ques- 
tion to  the  United  States  free  from  any 
trust,  then  the  court  cannot  amend  the 
treaty  or  refuse  to  carry  out  the  intent  of 
the  parties,  as  gathered  from  the  words  used, 
merely  because  one  party  to  it  held  the  re- 
lation of  an  inferior  and  was  politically  de- 

Elent  upon  the  other,  or  because  in  the 
ment  of  the  court  the  Indiana  may  have 
overreached.  To  hold  otherwise  would 
be  practically  to  recognize  an  authority  in 
the  courts,  not  only  to  reform  or  correct 
treaties,  but  to  determine  questions  of  mere 
policy  in  the  treatment  of  the  Indians  which 
it  is  the  function  alone  of  the  legislative 
branch  of  the  government  to  determine. 

It  is  said  in  the  present  case  that  the  in- 
terpretation of  the  treaty  in  accordance  with 
the  views  of  the  United  States  would  put  the 
government  in  the  attitude  of  having  ac- 
quired lands  from  the  Indians  at  a  price  far 
below  their  real  value.  Even  if  this  were 
true  it  would  not  authorize  the  court  in  de- 
termining the  legal  righto  of  the  parties  to 
proceed  otherwise  than  according  to  the  es- 
tablished principles  of  interpretation,  and 
out  of  a  supposed  wrong  to  one  party  evolve 
a  construction  not  consistent  with  the  clear 
import  of  the  words  of  the  treaty.  If  the 
treaty  of  1866,  according  to  its  tenor  and  ob- 
vious import,  did  injustice  to  the  Choctaws 
and  Chickasaws,  the  remedy  ia  with  the  polit- 
ical department  of  the  government.  As 
there  ia  no  ground  to  contend  in  this 


that  that  treaty,  if  interpreted  according  to 
the  views  of  the  government,  was  one  beyond 
the  power  of  the  parties  to  make,  it  is  clear 
that  even  if  the  United  States  did  not  dealg 
generously  with  the  Choctaws  and  Chicka-g 
«*awB  in  respect  of  the  lands  in  dispute — and* 
we  do  not  mean  to  say  that  there  is  any 
ground    whatever  for  so  contending1 — the 
wrong  done  must  be  repaired  by  Congress, 
and  cannot  be  remedied  by  the  courts  with- 
out usurping  authority  that  does  not  belong 
to  them. 

Looking  now  at  the  treaty  of  1866,  we  are 
unable  to  concur  in  the  interpretation  placed 
upon  it  by  the  court  of  claims.  In  our  opin- 
ion its  words  plainly  and  obviously  import 
a  cession  to  the  United  States  of  the  terri- 
tory constituting  the  Leased  District  unac- 
companied by  any  condition  in  the  nature  of 
a  trust,  express  or  implied,  except  that  the 
money  to  be  paid  by  the  United  States  in 
consideration  of  the  cession  was  to  be  in- 
vested and  held  by  the  United  States  "in 
trust"  for  certain  specified  objects.  The 
declaration  of  a  trust  touching  the  money, 
and  the  failure  to  accompany  the  cession  of 
the  lands  with  any  declaration  of  a  trust  in 
respect  to  them,  manifestly  shows  that  there 
was  an  intention  to  pass  to  the  United 
States  an  absolute  title  to  the  lands,  and  to 
abrogate  the  existing  lease.  The  words  in 
article  3  of  the  treaty,  "the  Choctaws  and 
Chickasaws,  in  consideration  of  the  sum  of 
three  hundred  thousand  dollars,  hereby  oede 
to  the  United  States  the  territory  west  of  the 
98*  of  west  longitude  known  as  the  Leased 
District,"  and  the  words  in  article  46,  "of  the 
moneys  stipulated  to  be  paid  to  the  Choc- 
taws and  Chickasaws  under  this  treaty  for 
the  cession  of  the  Leased  District,"  so  clear- 
ly exclude  the  idea  of  trust  in  reference  to 
the  lands,  that  a  different  meaning  cannot  be 
attached  to  them  without  doing  violence  to 
the  words  used  by  the  parties.  It  cannot 
be  doubted,  as  we  have  heretofore  said,  that 
during  the  negotiations  resulting  in  the 
treaty  of  1866  the  parties  well  knew  that  the 
territory  constituting  the  Leased  District 
was  held  by  the  United  States,  not  absolute- 
ly or  in  fee,  but  under  lease,  for  the  perman- 
ent settlement  thereon  of  the  Wichita  and 
certain  other  tribes  or  bands  of  Indiana. 
The  treaty  of  1865  shows  that  upon  its  face. 
Now  there  is  nothing  whatever  in  the  treaty 
of  1866  that  evinces  a  purpose  to  preserve 
the  relations  of  lessor  and  lessee  in  respect 
to  the  lands  constituting  the  Leased  Dis- 
trict. On  the  contrary,  the  relations  of  the£ 
parties  having  been  disturbed  or  destroyed » 
by  the  Civil  War,  there*was  a  manifest  pur-* 
pose,  not  to  renew  and  continue  the  relations 
of  lessor  and  lessee,  but  to  have  the  territory 
in  question  ceded  absolutely  to  the  United 
States. 

It  is  said  that  the  treaty  of  1866,  if  inter- 
preted in  the  light  of  what  occurred  at  the 
Fort  Smith  council  held  in  September,  1865, 
shows  that  the  parties  expected  and  intended 
that  the  lands  ceded  should  be  accompanied 
with  a  trust  in  reference  to  the  use  of  the 
Leased  District  for  the  settlement  of  In- 
dians. We  cannot  assent  to  this  view.  The 
persons  at  that  council  who  represented  thai 
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United  States  stated  that  the  new  Indian 
treaties  to  be  made  must  contain  certain 
stipulations.  But  no  one  of  those  stipula- 
tions had  specific  reference  to  the  lands  con- 
stituting the  Leased  District.  It  is  true  that 
of  the  stipulations  mentioned  by  Commis- 
sioner Cooley  at  the  Fort  Smith  Council,  the 
fifth  declared  that  "a  portion  of  the  lands 
hitherto  owned  and  occupied  by  you  [the  In- 
dians] must  be  set  apart  for  the  friendly 
tribes  now  in  Kansas  and  elsewhere,  on  such 
terms  as  may  be  agreed  upon  by  the  parties 
and  approved  by  the  government,  or  such  as 
may  be  fixed  by  the  government;"  and  that 
by  the  seventh  it  was  provided  that  "no 
white  person,  except  officers,  agents,  or  em- 
ployees of  the  government,  or  of  any  internal 
improvement  authorized  by  the  government, 
will  be  permitted  to  reside  in  the  territory 
unless  formally  adopted  into  some  tribe  ac- 
cording to  the  usages  of  the  band."  But 
those  stipulations  had  no  reference  to  the 
Leased  District  then  held  by  the  United 
States  under  the  treaty  of  18S5  for  the  per- 
manent settlement  of  Indians.  The  refer- 
ence in  the  fifth  and  seventh  proposed  stipu- 
lations related,  so  far  as  the  Choctaws  and 
Chickasaws  were  concerned,  to  lands  "owned 
and  occupied  by  them,"  that  is,  to  the  terri- 
tory, respectively,  of  the  Choctaws  and 
Chickasaws  east  of  the  08th  degree  of  west 
longitude,  which  was  controlled  by  them  and 
in  which  their  laws  and  usages  prevailed. 
Those  nations  did  not  then  occupy  the  Leased 
District,  but  did  own  and  occupy  lands  east 
of  that  distriot,  and  in  that  territory  their 
laws  and  usages  controlled. 

The  treaty  of  1866  contains  no  word  or 
clause  qualifying  or  limiting  the  absolute 
oo  cession  made  by  article  3  of  the  territory  con- 
§stituting  the  Leased  District.  If  the  parties 
*  to  it  intended*  that  the  lands  constituting 
that  district  should  continue  to  be  held  and 
used  by  the  United  States  as  they  were  then 
held  and  used  under  the  treaty  of  1855— 
that  is,  under  lease — the  treaty  of  1866 
would  not  have  declared,  without  qualifica- 
tion, that  the  Choctaws  and  Chickasaws 
"hereby  cede"  to  the  United  States  the  ter- 
ritory known  as  the  Leased  District,  and 
omitted  all  words  that  would,  under  the  most 
liberal  interpretation,  either  import  a  con- 
tinuation of  the  lease  then  existing  or  any 
trust  connected  with  the  territory  ceded.  It 
is  a  fact  not  without  significance  that  one 
of  the  persons  attesting  the  treaty  of  1866 
as  a  witness  was  an  eminent  lawyer  who  was 
of  counsel  for  the  Choctaws  and  Chickasaws 
during  the  negotiations  at  Washington  re- 
sulting in  that  treaty.  In  the  view  we  take 
of  the  matter,  we  cannot  suppose  that  he  ad- 
vised the  Indians  that  the  treaty  made  any 
other  than  an  unconditional  cession  of  the 
territory  known  as  the  Leased  District. 

If  the  Indians  intended,  so  far  as  they 
were  concerned,  to  pass  an  absolute  unen- 
cumbered title  to  the  United  States,  it  would, 
we  think,  have  been  impossible  to  employ 
language  more  appropriate  to  that  object 
than  is  to  be  found  in  the  treaty  of  1866. 
Our  convictions  upon  this  point  are  so  de- 
cided that  we  feel  constrained  to  say  that 


if  some  of  the  parties  had  not  been  Indians 
it  would  never  nave  occurred  to  anyone  that 
the  cession  of  territory  made  by  that  treaty 
was  attended  by  conditions  in  the  nature  of 
a  trust  While  the  dependent  character  of 
the  Indians  makes  it  the  duty  of  the  court 
to  closely  scrutinize  the  provisions  of  the 
treaty  and  to  interpret  them  "in  the  light 
of  the  larger  reason  and  the  superior  justice 
that  constitute  the  spirit  of  the  law  of  na- 
tions" (Choctaw  Nation  r.  United  State*, 
119  U.  S.  1,  28,  30  L.  ed.  306,  316,  7  Sup.  Ct. 
Rep.  75),  the  court  must  take  care,  when 
using  its  power  to  ascertain  the  intention  of 
the  parties,  not  to  disregard  the  obvious  im- 
port of  the  words  employed,  and  thereby,  in 
effect,  determine  questions  of  mere  govern- 
mental policy.  We  may  repeat,  that  if 
wrong  was  done  to  the  Indians  by  the  treaty 
of  1866,  interpreted  as  we  have  indicated— 
and  we  are  not  to  be  understood  as  express- 
ing the  opinion  that  they  were  not  under  all 
the  circumstances  fairly  dealt  with — the 
wrong  can  be  repaired  by  that  branch  of  the 
government  having  full  power  over  the  sub-  « 
ject.  g 
*It  is  said  that  the  interpretation  placed* 
by  us  upon  the  Choctaw-Chickasaw  treaty  of 
1866  is  inconsistent  with  that  placed  by  the 
United  States  upon  the  treaties  made  in  the 
same  year  with  the  Seminoles  and  the  Creeks 
— all  of  which  treaties  contemplated  a  new 
policy  for  the  Indian  country  and  for  the 
Indians.  Let  us  see  what  are  the  facts  in 
relation  to  those  treaties. 

The  preamble  of  the  treaty  with  the  Semi- 
noles (which  was  concluded  March  21,  1866, 
and  proclaimed  August  16,  1866,  14  Stat,  at 
L.  755),  recited:  "Whereas  existing 
treaties  between  the  United  States  and  the 
Seminole  Nation  are  insufficient  to  meet 
their  mutual  necessities;  and  whereas  the 
Seminole  Nation  made  a  treaty  with  the  so- 
called  confederate  states,  August  1,  1861, 
whereby  they  threw  off  their  allegiance  to 
the  United  States,  and  unsettled  their  treaty 
relations  with  the  United  States,  and  there- 
by incurred  the  liability  of  forfeiture  of  all 
lands  and  other  property  held  by  grant  or 
gift  of  the  United  States;  and  whereas  a 
treaty  of  peace  and  amity  was  entered  into 
between  the  United  States  and  the  Semi- 
nole and  other  tribes  at  Fort  Smith,  Sep- 
tember 10,  1865,  whereby  the  Seminoles  re- 
voked, canceled  and  repudiated  the  said 
treaty  with  the  so-called  confederate  states; 
and  whereas  the  United  States,  through  its 
commissioners,  in  said  treaty  of  peace,  prom- 
ised to  enter  into  treaty  with  the  Seminole 
Nation  to  arrange  and  settle  all  questions 
relating  to  and  growing  out  of  said  treaty 
with  the  so-called  confederate  states;  and 
whereas  the  United  States,  in  view  of  said 
treaty  of  the  Seminole  Nation  with  the  ene- 
mies of  the  government  of  the  United  State*, 
and  the  consequent  liabilities  of  said  Semi- 
nole Nation,  and  in  view  of  its  urgent  neces- 
sities for  more  lands  in  the  Indian  territory, 
requires  a  cession  by  said  Seminole  Nation 
of  a  part  of  its  present  reservation,  and  it 
willing  to  pay  therefor  a  reasonable  price, 
while  at  the  same  time  providing  new  and 
adequate  lands  for  them."    And  fay  the  3d 
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article  of  that  treaty  it  was  provided:  "In 
compliance  with  the  desire  of  the  United 
States  to  locate  other  Indiana  and  freedmen 
thereon,  the  Seminolea  cede  and  convey  to 
the  United  States  their  entire  domain,  being 
ethe  tract  of  land  ceded  to  the  Seminole  In- 
Jdians  by  the  Creek  Nation  under  the  provi- 

*  lions  of  article  first,  treaty'of  the  United 
States  with  the  Creeks  and  Seminolea,  made 
and  concluded  at  Washington,  D.  C,  Au- 
gust 7th,  1856.  In  consideration  of  said 
grant  and  cession  of  their  lands,  estimated 
at  2,169,080  acres,  the  United  States  agree 
to  pay  said  Seminole  Nation  the  sum  of 
$325,362,  said  purchase  being  at  the  rate  of 
fifteen  cents  per  acre.  The  United  States 
having  obtained  by  grant  of  the  Creek  Na- 
tion the  westerly  half  of  their  lands,  hereby 
grant  to  the  Seminole  Nation  the  portion 
thereof  hereafter  described,  which  shall  con- 
stitute the  national  domain  of  the  Seminole 
Indians." 

The  treaty  concluded  with  the  Creeks 
June  14,  1866,  and  proclaimed  August  11, 
1866,  14  Stat,  at  L.  785,  contained  a  pream- 
ble similar  to  the  one  in  the  treaty  with  the 
Seminoles,  and  which,  in  addition,  stated 
that  "the  United  States  require  of  the  Creeks 
*  portion  of  their  land  whereon  to  settle  oth- 
er Indians."  And  by  the  3d  article  of  that 
treaty  it  was  provided:  "In  compliance 
with  the  desire  of  the  United  (States  to  lo- 
cate other  Indians  and  freedmen  thereon,  the 
Creeks  hereby  cede  and  convey  to  the  United 
States,  to  be  sold  to  and  used  as  homes  for 
such  other  civilized  Indians  as  the  United 
States  may  choose  to  settle  thereon,  the  west 
half  of  their  entire  domain,  to  be  divided  by 
a  line  running  north  and  south ;  the  eastern 
half  of  said  Creek  Lands  being  retained  by 
them  shall,  except  as  herein  otherwise  stipu- 
lated, be  forever  set  apart  as  a  home  for  said 
Creek  Nation;  and  in  consideration  of  said 
cession  of  the  west  half  of  their  lands,  esti- 
mated to  contain  3,250,580  acres  the  United 
States  agree  to  pay  the  sum  of  thirty  cents 
per  acre,  amounting  to  $975,168,  in  the  man- 
ner hereinafter  provided." 

By  the  Indian  appropriation  act  of  March 
2,  1S89,  chap.  412.  25  Stat,  at  L.  980,  1004, 
the  sum  of  $1,012,942.02  was  appropriated 
"to  pay  in  full  the  Seminole  Nation  of  In- 
dians for  all  the  right,  title,  interest,  and 
claim  which  said  nation  of  Indians  may  have 
in  and  to  certain  lands  ceded  by  article  t" 
of  the  above  treaty  with  the  Seminoles.  And 
by  an  act  approved  March  1,  1889,  chap.  317, 
25  Stat,  at  L.  757,  759,  Congress  appropri- 
ated $2,280,857.10  to  pay  the  Creek  Nation 
for  the  lands  ceded  by  the  treaty  of  1866 
n  with  them — the  agreement  with  those  In- 
dians which  was  the  basis  of  the  above  act 

•  reciting,  among  other  things,  that'the  Unit- 
ed States  desired  that  "all  of  said  ceded  lands 
may  be  entirely  freed  from  any  limitation 
in  respect  to  the  use  and  enjoyment  thereof." 

Now,it  is  argued  that  if  the  Interpretation 
placed  by  the  United  States  upon  the  treaty 
of  1866  with  the  Choctaws  and  Chickaaaws  is 
accepted  the  result  will  be  that  the  general 

Svernment  has  been  more  liberal  towards 
•  Seminoles  and  Creeks  than  it  has  been 


with  the  Choctaws  and  Chickaaaws.  But  that 

cannot  constitute  a  reason  why  the  court 
should  depart  from  the  ordinary  significa- 
tion of  the  words  used  in  the  treaty  with  the 
Choctaws  and  Chickaaaws.  If  Congress  chose 
to  adopt  one  course  towards  the  Seminoles 
and  Creeks  and  a  different  course  towards 
the  Choctaws  and  Chickaaaws,  it  is  not  for 
the  judiciary  to  defeat  the  will  of  the  legis- 
lative branch  of  the  government  by  giving  to 
an  Indian  treaty  a  meaning  not  justified  by 
its  words. 

Apart  from  this  last  view  we  find  clauses 
in  the  treaties  with  the  Seminoles  and  Creeks 
which  are  not  in  the  treaty  with  the  Choc- 
taws and  Chickaaaws,  and  which  throw  light 
upon  the  refusal  of  the  United  States  to 
make  an  appropriation  to  the  latter  tribes  on 
account  of  the  particular  lands  here  in  ques- 
tion. In  the  treaties  of  1866  with  the  Semi- 
noles and  Creeks,  respectively,  by  which  they 
ceded  certain  lands  to  the  United  States,  it 
is  expressly  stated  that  the  cession  was  made 
"in  compliance  with  the  desire  of  the  United 
States  to  locate  other  Indians  and  freedmen 
thereon."  No  such  words  are  found  in  the 
treaty  of  cession  concluded  with  the  Choc- 
taws and  ChickasawB.  When  the  United 
States  concluded  the  treaty  of  1866  with  the 
Choctaws  and  Chickasaws  it  did  not  need  a 
cession  of  the  lands  here  in  question  in  order 
simply  to  locate  Indians  and  freedmen  on 
them.  It  already  had,  by  the  treaty  of  1855, 
a  perpetual  lease  of  those  lands  for  the  set- 
tlement of  Indians.  What  it  needed,  per- 
haps what  it  required — at  any  rate,  what  it 
obtained — was  an  unqualified  cession  of  the 
territory,  unaccompanied  by  any  declaration 
as  to  the  use  intended  to  be  made  of  it,  or  by 
any  words  qualifying  the  absoluteness  of  the 
title  passed  to  the  United  States.  It  took  an 
absolute  cession,  without  any  declaration  as 
to  the  uses  to  which  the  territory  ceded  was  a 
to  be  devoted.  J 
•It  may  be  that  other  considerations  than* 
those  referred  to  caused  the  use  of  the  words 
in  the  treaties  with  the  Seminoles  and 
Creeks  that  are  not  to  be  found  in  the  treaty 
with  the  Choctaws  and  Chickasaws.  But  in 
our  judgment  the  words  of  the  treaty  of  1866 
with  the  Choctaws  and  Chickasaws  so  clear- 
ly import  a  cession  of  title  without  limita- 
tion as  to  the  uses  to  which  the  ceded  terri- 
tory was  to  be  devoted,  that  the  claim  of 
those  Indians  can  derive  no  support  from  the 
transactions  between  the  United  States  and 
the  Seminoles  and  Creeks. 

But  the  Choctaws  and  Chickasaws  lay 
great  stress  on  the  following  paragraph  in  8 
15  of  the  Indian  appropriation  act  of  March 
3,  1891,  26  Stat,  at  L.  989,  1025,  chap.  543: 
"And  the  sum  of  $2,991,450  be,  and  the  same 
is  hereby,  appropriated  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  to 
pay  the  Choctaw  and  Chickasaw  Nations  of 
Indians  for  all  the  right,  title,  interest,  and 
claim  which  said  nations  of  Indians  may 
have  in  and  to  certain  lands  now  occupied 
by  the  Cheyenne  and  Arapahoe  Indians  under 
executive  order;  said  lands  lying  south  of 
the  Canadian  river,  and  now  occupied  by  the 
said  Cheyenne  and  Arapahoe  Indians,  said 
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lands  have  been  ceded  in  trust  by  article  3 
of  the  treaty  between  the  United  States  and 
■aid  Choctaw  and  Chickasaw  Nations  of  In- 
dians, which  was  concluded  April  28,  1866, 
and  proclaimed  on  the  10th  day  of  August  of 
the  same  year,  and  whereof  there  remains, 
after  deducting  allotments  as  provided  by 
•aid  agreement,  a  residue  ascertained  by  sur- 
vey to  contain  2,393,160  acres;  three-fourths 
of  this  appropriation  to  be  paid  to  such  per- 
son or  persons  as  are  or  shall  be  duly  au- 
thorized by  the  laws  of  said  Choctaw  Nation 
to  receive  the  same,  at  such  time  and  in  such 
sums  as  directed  and  required  by  the  legis- 
lative authority  of  said  Choctaw  Nation,  and 
one-fourth  of  this  appropriation  to  be  paid 
to  such  person  or  persons  as  are  or  shall  be 
duly  authorized  by  the  laws  of  said  Chicka- 
saw Nation  to  receive  the  same,  at  such 
times  and  in  such  sums  as  directed  and  re- 
quired by  the  legislative  authority  of  said 
Chickasaw  Nation;  this  appropriation  to  be 
immediately  available  and  to  become  opera- 
tive upon  the  execution,  by  the  duly  appoint- 
•Jed  delegates  of  said  respective  nations  spe- 
cially authorized  thereto  by  law,  of  releases 
*  and'conveyancps  to  the  United  States  of  all 
the  right,  title,  interest,  and  claim  of  said 
respective  nations  of  Indians  in  and  to  said 
land  (not  including  Greer  county,  which  is 
now  in  dispute),  in  manner  and  form  satis- 
factory to  the  President  of  the  United 
States;  and  said  releases  and  conveyances, 
when  fully  executed  and  delivered,  shall  oper- 
ate to  extinguish  all  claim  of  every  kind 
and  character  of  said  Choctaw  and  Chicka- 
saw Nations  of  Indians  in  and  to  the  tract 
of  country  to  which  said  releases  and  convey- 
ances shall  apply." 

It  is  argued  that  the  words  in  the  above 
paragraph,  "said  lands  have  been  ceded  in 
trust  by  article  3  of  the  treaty  between  the 
United  States  and  said  Choctaw  and  Chicka- 
saw Nations  of  Indians,  which  was  conclud- 
ed April  28,  1866,"  must  be  taken  as  an  ad- 
mission by  the  United  States  in  1801  that 
the  cession  made  by  the  treaty  of  1866  was 
not  intended  to  be  absolute  and  uncondition- 
al, but  in  trust  to  be  used  for  the  settlement 
of  Indians,  upon  the  abandonment  of  which 
object  by  the  United  States  the  ceded  lands 
reverted  to  the  Indians. 

There  would  be  force  in  this  contention  if 
it  appeared  that  the  legislative  and  execu- 
tive branches  of  the  government  had  adhered 
to  the  declaration  in  the  act  of  March  3, 

1801.  But  such  is  not  the  fact.  For  at  the 
next  session  of  Congress,  President  Harri- 
son, by  special  message,  dated  February  18, 

1802,  called  attention  to  the  above  para- 
graph, and  among  other  things  said:  "If 
this  section  had  been  submitted  to  me  as  a 
separate  measure,  especially  during  the  clos- 
ing hours  of  the  session,  I  should  have  dis- 
approved it;  but  as  the  Congress  was  then 
in  its  last  hours  a  disapproval  of  the  general 
Indian  appropriation  bill  of  which  it  was 
a  part  would  have  resulted  in  consequences 
so  far-reaching  and  disastrous  that  I  felt  it 
my  duty  to  approve  the  bill.  But  as  a  duty 
was  devolved  upon  me  by  the  section  quoted, 
via.:  the  acceptance  and  approval  of  the  con- 


veyances provided  for,  I  have  felt  bound  to 
look  into  the  whole  matter,  and  in  view  of 
the  facts  which  I  ehall  presently  mention,  to 
postpone  any  executive  action  until  these 
facts  could  be  submitted  to  Congress." 

After  referring  to  some  matters  that  have* 
no  connection  with 'the  inquiry  as  to  the  a 
meaning  of  the  treaty  of  1866  with  the*Choc-* 
taws  and  Chickasaws,  the  President  proceed- 
ed: "After  a  somewhat  careful  examina- 
tion of  the  question,  I  do  not  believe  that  the 
lands  for  which  this  money  is  to  be  paid 
were,  to  quote  the  language  of  J  15  of  the 
Indian  appropriation  bill,  already  set  out, 
'ceded  in  trust  by  article  3  of  the  treaty  be- 
tween the  United  States  and  said  Choctaw 
and  Chickasaw  Nations  of  Indians,  which 
was  concluded  April  28,  1866,'  etc.  It  is 
agreed  that  the  treaty  contained  no  express 
limitation  upon  the  uses  to  which  the  Unit- 
ed States  might  put  the  territory  known  as 
the  Leased  District.  The  lands  were  ceded 
by  terms  sufficiently  comprehensive  to  have 
passed  the  full  title  of  the  Indians.  The 
limitation  upon  the  use  to  which  the  govern- 
ment might  put  them  is  sought  to  be  found 
in  a  provision  of  the  treaty  by  which  the 
United  States  undertook  to  exclude  white 
settlers,  and  in  the  expressions  found  in  the 
treaties  made  at  the  same  time  with  the 
Creeks  and  other  tribes  of  the  purpose  of  the 
United  States  to  use  the  lands  ceded  by  those 
tribes  for  the  settlement  of  friendly  Indians. 
The  stipulation  as  to  the  exclusion  of  white 
settlers  might  well  have  reference  solely  to 
the  national  lands  retained  by  the  Choctaw 
and  Chickasaw  tribes,  and  the  reason  for  the 
nonincorporation  in  the  treaty  with  them  of 
a  statement  of  the  purpose  of  the  govern- 
ment in  connection  with  the  use  of  the  lands 
is  well  accounted  for  by  the  fact  that  as  to 
these  lauds  the  government  had  already,  un- 
der the  treaty  of  1855,  secured  the  right  to 
use  them  perpetually  for  the  settlement  of 
friendly  Indians.  This  was  not  true  as  to 
the  lands  of  the  other  tribes  referred  to. 
The  United  States  paid  to  the  Choctaws  and 
Chickasaws  $300,000,  and  the  failure  to  in- 
sert the  words  that  are  called  words  of  limi- 
tation in  this  treaty  points,  I  think,  clearly 
to  the  conclusion  that  the  commissioners  on 
the  part  of  the  government,  and  the  Indiana 
themselves,  must  have  understood  that  this 
government  was  acquiring  something  more 
than  a  mere  right  to  settle  friendly  Indians, 
which  is  already  possessed,  and  something 
more  than  the  mere  release  of  the  right 
which  the  Choctaws  and  Chickasaws  had  un- 
der the  treaty  of  1855  to  select  locations  on 
these  lands  if  they  chose.  Undoubtedly  it 
was  the  policy  of  this  government  for  thee 
time  to  hold  these  and  the  adjacent  lands  asS 
Indian  country,  and  many  of*the  expressions* 
in  the  proclamations  of  my  predecessors  and 
in  the  reports  of  the  Indian  Bureau  and  of 
the  Secretary  of  the  Interior  mean  this  and 
nothing  more.  This  is  quite  different  from 
a  conditional  title  which  limits  the  grant  to 
a  particular  use,  and  works  a  reinvestment 
of  full  title  in  the  Indian  grantors  when  that 
use  ceases.    But  those  who  hold  most  strict- 
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ly  that a  dm  for  Indian  purpose*,  where  it 
is  expressed,  is  a  limitation  of  title,  seem  to 
agree  that  the  United  States  might  pass  a 
fee  absolute  to  other  Indian  tribes  in  the 
lands  ceded  for  their  occupancy.  Certainly 
it  was  not  intended  that  in  settling  friendly 
Indians  upon  these  lands  the  government 
was  to  be  restrained  in  its  policy  of  allot- 
ment and  individual  ownership.  If,  for  an 
adequate  consideration  by  treaty,  the  United 
States  placed  upon  these  lands  other  Indian 
tribes,  it  was  competent  to  give  them  pat- 
ents in  fee  for  a  certain  and  agreed  reserva- 
tion. This  being  so,  when  the  policy  of  al- 
lotment is  put  into  force  the  compensation 
for  the  unused  lands  should  certainly  go  to 
the  occupying  tribe,  which,  in  the  ease  sup- 
posed, had  paid  a  full  consideration  for  toe 
whole  reservation.  It  will  hardly  be  con- 
tended that  in  such  case  this  government 
should  pay  twice  for  the  lands.  ...  It 
is  right  also,  I  think,  that  Congress  in  deal- 
ing with  this  matter  should  have  the  whole 
question  before  it;  for  the  declaration  of 
Indian  title  contained  in  this  item  of  oppro- 
priation  extends  to  a  very  large  body  of  land, 
and  will  involve  very  large  future  appropri- 
ations. The  Choctaw  and  Chickasaw  Leased 
District,  embracing  the  lands  in  the  Indian 
Territory  between  the  98th  and  100th  degrees 
of  west  longitude  and  extending  north  and 
south  from  the  main  Canadian  river  to 
the  Red  river,  including  Greer  county,  con- 
tains, according  to  the  public  surveys, 
7,713,239  acres,  or,  excluding  Greer  county, 
6,201,603  acres.  This  Leased  District  is 
occupied  as  follows:  Greer  county,  by 
white  citizens  of  Texas,  1,511,576  acres. 
The  United  States  is  now  prosecuting  a  case 
in  the  courts  to  obtain  a  judicial  declaration 
that  this  county  is  part  of  the  Indian 
country.  If  a  decision  should  be  rendered 
in  its  favor,  the  claim  of  the  Choctaws  and 
Chickasaws  to  be  paid  for  these  lands  at  the 
rate  named  in  this  appropriation  would  at 
eonce  be  presented.  .  .  Under  the  treaty 
"of  1855  the  Choctaws  and  Chickasaws  quit- 
•  claimed  any  supposed  interest  of  theirs  in 
the  land  west  of  the  100th  degree.  The 
boundary  between  the  Louisiana  purchase 
and  the  Spanish  possessions  by  our  treaty 
of  1819  with  Spain  was,  as  to  these  lands, 
fixed  upon  the  100th  degree  of  west  longi- 
tude. Our  treaty  with  the  Choctaws  and 
Chickasaws  made  in  1820,  extended  their 
grant  to  the  limit  of  our  possessions.  It  fol- 
lows, of  course,  that  these  lands  were  includ- 
ed within  the  boundaries  of  the  state  of 
Texas,  when  that  state  was  admitted  into  the 
Union,  and  the  release  of  the  Choctaws  and 
Chickasaws,  whatever  it  was  worth,  oper- 
ated for  the  benefit  of  the  state  of  Texas, 
and  not  of  the  United  States.  The  lands 
became  public  lands  of  that  state.  For  the 
release  of  this  claim,  and  for  the  lease  of 
the  lands  west  of  the  98th  degree,  the  govern- 
ment of  the  United  States  paid  the  sum  of 
$800,000.  In  the  calculations  which  have 
been  made  to  arrive  at  the  basis  of  the  ap- 
propriations under  discussion,  no  part  of 
this  sum  is  treated  as  having  been  paid  for 
the  leas*.  I  do  not  think  that  this  is  just 


to  the  United  States.  It  seems  probable  that 
a  very  considerable  part  of  this  considera- 
tion must  have  related  to  the  leased  lands, 
because  these  were  the  lands  in  which  the 
Indian  title  was  recognized  and  the  treaty 
gave  to  the  United  States  a  permanent  right 
of  occupation  by  friendly  Indians.  The  sum 
of  $300,000,  paid  under  the  treaty  of  1866, 
is  deducted,  as  I  understand,  in  arriving  at 
the  sum  appropriated.  It  seems  to  me  that 
a  considerable  proportion  of  the  sum  of 
$800,000  previously  paid  should  have  been 
deducted  in  the  same  manner.  I  have  felt 
it  my  duty  to  bring  these  matters  to  the  at- 
tention of  Congress  for  such  action  as  may 
be  thought  advisable." 

The  President's  message  having  been  re- 
ferred by  the  Senate  to  its  Committee  on 
Indian  Affairs,  that  Committee  made  a  re- 
port accompanied  by  the  following  resolu- 
tion :  "Resolved,  That  for  reasons  set  forth 
in  the  report  of  the  Committee  on  Indian 
Affairs  upon  the  President's  message  of  Feb- 
ruary 18,  1892,  upon  the  appropriation  of 
March  3,  1891,  for  payment  to  the  Choctaw 
and  Chickasaw  Nations  for  their  interest  in 
the  Cheyenne  and  Arapahoe  reservation  in 
the  Indian  territory,  submitted  with  this 
resolution,  it  is  the  opinion  of  thst. 
Senate  that  there  is  no  sufficient  reason  J 
for  interference  in  the  due  executiortrf  the  law  * 
referred  to."  Congr.  Rec  52  Cong.  1st  Sees. 
Vol.  23,  pt.  6,  p.  4093.  The  resolution  was 
adopted,  and  one  of  similar  import  was 
adopted  by  the  House  of  Representatives. 

But  on  the  15th  day  of  December,  1892, 
the  House  of  Representatives  passed  the  fol- 
lowing resolution :  "Resolved  by  the  Senate 
and  House  of  Representatives,  That  the  Sec- 
retary of  the  Treasury  be,  and  he  is  hereby, 
directed  to  retain  and  cover  back  into  the 
Treasury  $48,800  of  the  appropriation  made 
by  Congress  to  pay  the  Choctaw  and  Chick- 
asaw tribes  of  Indians  for  their  interest  in 
lands  of  the  Cheyenne  and  Arapahoe  reser- 
vation, dated  March  3,  1891,  which  amount 
has  been  ascertained,  by  a  recount  of  the 
allottees  of  said  Cheyennes  and  Arapahoes 
to  be  by  that  amount  more  than  is  due  the 
said  Choctaws  and  Chickasaws  upon  the  pur- 
chase and  settlement  for  their  said  interest." 
The  Senate  amended  that  resolution  by  add- 
ing thereto  this  proviso:  "Provided,  how- 
ever, That  neither  the  passage  of  the  original 
act  of  appropriation  to  pay  the  Choctaw  and 
Chickasaw  tribes  of  Indians  for  their  interest 
in  the  lands  of  the  Cheyenne  and  Arapahoe 
reservation,  dated  March  3,  1891,  nor  of  this 
resolution  shall  be  held  in  any  way  to  com- 
mit the  government  to  the  payment  of  any 
further  turn  to  the  Choctaw  and  Chickasaw 
Indians  for  any  alleged  interest  in  the  re- 
mainder of  the  lands  situated  in  what  is  com- 
monly known  and  called  the  'Leased  Dis- 
trict? "  In  this  amendment  the  House  con- 
curred, and  on  January  18,  1893,  the  resolu- 
tion as  amended  was  approved  by  the  Presi- 
dent. Congr.  Rec  52d  Cong.  2d  Sees.  vol. 
24,  pL  1,  pp.  173,  379,  868  ;  27  Stat,  at  L. 
768. 

Then  followed  the  act  of  1895,  28  Stat, 
at  L.  876,  898,  chap.  188,  under  which  the 
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£ resent  suit  was  instituted,  and  which  re- 
tted to  the  lands  in  the  Leased  District 
covered  by  the  agreement  of  June  4,  1891, 
with  the  Wichita  and  Affiliated  Bands  of 
Indians — the  lands  in  dispute.  That  act 
contained  the  proviso  that  nothing  in  it 
"shall  be  accepted  or  construed  as  a  confes- 
sion that  the  United  States  admit  that  the 
Choctaw  and  Chickasaw  Nations  have  any 
elaim  to  or  interest  in  said  lands  or  any  part 
thereof." 

It  thus  appears  that  while  the  majority 
of  the  members  of  the  two  Houses  of  Con- 
go gress,  at  one  time,  were  apparently  of  the 
2  opinion  that  the  cession  made  by  the  treaty 

*  of  1800  with*the  Choctaws  and  Chickasaws 
was  encumbered  with  a  trust  that  the  lands 
be  used  only  for  purposes  connected  with 
the  settlement  of  Indians,  the  head  of  the 
Executive  Department  of  the  government  in 
1892  was  of  opinion  that  no  such  trust  ex- 
isted or  was  intended.  Evidently,  the  legis- 
lative branch  of  the  government,  when  it 
came  to  deal  with  the  lands  occupied  by  the 
Wichita  and  Affiliated  Bands  of  Indians, 
under  the  treaty  of  1856,  declined  to  apply 
the  rule  adopted  in  the  act  of  1891 
in  reference  to  the  lands  in  the  Leased 
District  occupied  by  the  Cheyennes  and 
Arapahoes,  and  intended  by  the  act  of  1895 
to  leave  the  whole  question  as  to 
the  legal  and  equitable  rights  of  the  United 
States  and  of  the  Choctaw  and  Chickasaw 
Nations  in  the  lands  now  in  dispute  to  be 
determined  by  the  courts.  In  other  words, 
the  rights  of  the  parties  are  to  be  determined 

Sr  the  rules  established  for  the  interpreta- 
on  of  such  instruments  as  the  treaty  of 
1868,  giving  due  weight  to  every  fact  proper 
to  be  considered  in  ascertaining  the  intention 
of  the  parties.  In  this  view,  we  cannot  hold 
that  the  above  declaration  in  the  act  of 
March  8, 1891,  26  Stat,  at  L.  989, 1025,  chap. 
643,  that  the  cession  made  by  the  treaty  of 
1866  was  attended  by  a  trust,  is  sufficient 
to  defeat  such  interpretation  of  the  treaty 
as  is  required  by  its  words  when  reasonably 
interpreted  or  interpreted  in  the  sense  in 
which  they  were  naturally  understood  by  the 
Indians  when  they  assented  to  the  treaty. 

V.  We  come  to  the  material  questions 
arising  upon  the  appeal  of  the  Wichita  and 
Affiliated  Bands  of  Indians. 

We  have  seen  in  the  statement  of  the  case 
that  by  the  agreement  of  June  4,  1891,  be- 
tween the  United  States  and  the  Wichita 
and  Affiliated  Bands  of  Indians  (ratified  by 
the  act  of  Congress  of  March  2,  1895,  28 
Stat,  at  L.  876,  895,  896,  897,  chap.  188) 
the  latter  ceded  to  the  United  States,  without 
any  reservation  whatever,  all  their  claim 
and  title  in  and  to  the  lands  embraced  in 
tract  6  on  the  above  diagram,  known  as  the 
Wichita  Reservation.  That  agreement  shows 
that  in  addition  to  the  allotment  of  lands 
therein  provided  for,  the  Wichita  and  Affil- 
iated Bands  insisted  that  further  compen- 
sation, in  money,  should  be  made  to  them 
a  by  the  United  States  for  their  possessory 
2  right  in  and  to  the  above  lands  in  excess 

*  of  that  required  for  the  allotments.  *  And 
It  was  agreed  that  the  question  "as  to  what 


sum  of  money,  if  any,  shall  be  paid  to  said 
Indians  for  such  surplus  lands"  should  be 
submitted  to  Congress,  its  decision  thereon 
"to  be  final  and  binding  upon  said  Indians;" 
provided,  if  any  sum  of  money  was  allowed 
by  Congress  for  surplus  lands,  it  should  be 
subject  to  a  reduction  of  each  allotment  of 
land  that  was  taken  in  excess  of  the  1,060 
at  that  price  per  acre,  if  any,  that  might 
be  allowed  by  Congress.  It  was  further 
stipulated  in  the  agreement  of  1891  "that 
there  shall  be  reserved  to  said  Indians  the 
right  to  prefer  against  the  United  States  any 
and  every  claim  that  they  may  believe  they 
have  the  right  to  prefer,  save  and  except  any 
claim  to  the  tract  of  country  described  in 
the  first  article  of  this  agreement" — the  tract 
numbered  6  and  marked  "Wichitas." 

The  relief  asked  by  the  Wichita  and  Affil- 
iated Bands  was  that  the  petition  of  the 
Choctaws  and  Chickasaws  be  dismissed ;  and 
that  it  be  decreed  that  they  were  entitled  to 
the  proceeds  of  the  sale  of  all  the  lands  in- 
volved in  this  case,  to  be  paid  to  them  from 
time  to  time  after  being  deposited  in  the 
Treasury  as  required  by  the  act  of  1896. 

The  court  of  claims  having  decided 
that  the  Choctaws  and  Chickasaws  were 
entitled  to  such  of  the  lands  of  the 
Wichita  Reservation  as  remained  after  mak- 
ing the  allotments  required  by  the  act  of 
1895,  the  only  relief  given  by  the  decree  to 
the  Wichita  and  Affiliated  Bands  was  to  ad- 
judge that  the  members  of  those  tribes  were 
each  entitled  to  160  acres  of  land  out  of  the 
lands  in  dispute,  to  be  set  apart  for  them  by 
the  United  States,  having  due  regard  to  any 
improvements  made  thereon  by  them  respec- 
tively, for  their  permanent  settlement.  Of 
this  decree  the  United  States  does  not  com- 
plain, but  the  Choctaws  and  Chickasaws  do 
complain  of  it  so  far  as  it  assigned  160  acres 
of  laid  to  each  member  of  the  Wichita  and 
Affiliated  Bands. 

Under  the  views  we  have  expressed,  the 
Choctaws  and  Chickasaws  have  had  no  in- 
terest in  the  particular  lands  in  dispute 
since  the  absolute  cession  made  by  them  to 
the  United  States  in  the  treaty  of  1866. 
They  have  therefore  no  concern  in  the  ques- 
tions that  have  arisen  between  the  United© 
States  and  the  Wichita  and  Affiliated  Bandsg 
of  Indians  as  to  the  disposition  •  of  those* 
lands.  And  as  the  United  States  does  not 
complain  of  the  decree  in  favor  of  the  latter 
Indians,  awarding  to  each  160  acres  of  land, 
the  only  question  that  remains  to  be  con- 
sidered arises  on  the  appeal  of  the  Wichita 
and  Affiliated  Bands,  namely,  whether  the 
court  below  erred  in  not  decreeing  those 
Indians  to  be  entitled  to  the  proceeds  of  the 
sale  of  such  of  the  lands  in  question  as  may 
be  left  after  making  the  allotments  in  sever- 
alty required  by  the  act  of  Congress. 

The  question  last  stated  does  not  require 
any  extended  discussion;  indeed,  we  are  re- 
lieved of  the  necessity  of  discussing  it,  for 
the  United  States  at  the  present  hearing 
concedes  that  the  removal  of  the  Wichita 
and  Affiliated  Bands  from  their  former  habi- 
tations and  their  permanent  settlement  upon 
the  Wichita  Reservation  invested  them  with 
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»  fall  right  of  occupancy  of  the  lands  in  dis- 
pute and  with  all  the  incidents  of  such  right, 
and  that  each  member  of  those  tribes  is  now 
entitled  to  receive  160  acres  in  severalty, 
and  "also  the  proceeds  of  the  balance  of  the 
land  whenever  such  sales  are  made  as  au- 
thorized by  the  jurisdictional  act"  "If  this 
were  all,"  say  the  representatives  of  the  gov- 
ernment, "that  the  Wichita  and  Affiliated 
Bands  claimed,  the  United  States  would  in- 
dorse the  appeal  of  these  Indians  instead  of 
opposing  it.  The  government  itself  sug- 
gests— and  we  recognize  its  right  under  all 
the  circumstances  of  this  case  to  ask — that 
the  decree  as  to  the  Wichita  and  Affiliated 
Bands  be  reversed  and  set  aside  and  the 
cause  remanded  with  directions  that,  in  ad- 
dition to  the  dismissal  of  the  petition  of  the 
Choctaw  and  Chickasaw  Nations,  and  order- 
ing the  allotment  of  160  acres  of  land  in  the 
Wichita  Reservation  to  each  member  of 
those  tribes,  thoy  have  the  benefit  of  the  pro- 
ceeds of  the  sale  of  such  lands  in  the  Wichita 
Reservation  as  are  not  needed  for  the  pur- 
poses indicated  in  the  act  of  Congress. 

To  what  compensation  are  the  Wichita 
and  Affiliated  Bands  entitled  on  oc- 
count  of  the  lands  not  needed  for  the  allot- 
ments required  by  the  act  of  Congress? 
Upon  this  question  this  court  does  not  feel 
bound  to  express  any  opinion.  The  agree- 
ment of  1S91  between  the  United  States  and 
the  Indians  shows  that  the  question  of  the 
4  amount  of  money,  if  any,  to  be  paid  to  the 
|  Indians  on  account  of  the  surplus  lands  was 
>  in  dispute,  and  was*  left  to  the  determina- 
tion of  Congress,  whose  action,  it  was 
agreed,  should  be  final  and  binding  on  the 
Indians;  and  then  by  the  act  of  Congress 
that  question  was  referred  to  the  court  of 
claims,  with  a  right  of  appeal  to  this  court. 
But  Congress  did  not  indicate  any  rule  for 
the  guidance  of  the  court  of  claims  in  fix- 
ing the  amount  due  the  Indians.  It  only 
declared  that  the  compensation  allowed  in 
the  present  suit  should  not  exceed  $1.25  per 
each  acre  of  land  not  required  for  the  al- 
lotments in  severalty.  This  implied  that  in 
the  judgment  of  Congress  a  less  amount 
might  suffice  to  meet  the  legal  and  equitable 
rights  of  the  Indians  and  the  ends  of  justice. 
For  the  purpose  of  fixing  that  compensation, 
should  the  surplus  lands  be  valued  as  of  the 
date  the  Indians  were  located  on  the  Reser- 
vation, or  of  the  date  the  agreement  of  1891 
was  ratified  by  Congress,  or  of  the  date  when 
this  suit  was  brought,  or  of  the  date  when 
the  allotments  are  all  made?  Upon  these 
points  the  act  of  Congress  is  silent.  The 
decree  in  the  present  suit  should  declare  that 
the  Wichita  and  Affiliated  Bands  are  entitled 
to  compensation  in  money  for  such  of  the 
lands  as  are  not  needed  to  meet  the  require- 
ments of  the  act  of  March  2,  1895,  28  Stat, 
at  L.  894,  897,  chap.  188,  leaving  the  amount 
to  be  fixed  upon  such  evidence  as  may  be 
adduced  by  the  parties,  but  not,  in  any  event, 
exceeding  the  limit  prescribed  by  Congress. 

The  United  States  insists  that  it  should 
be  made  a  condition  of  any  decree  recogniz- 
ing the  right  to  compensation  on  account  of 
the  surplus  lands,  that  the  Wichita  and  Affll- 


iated  Bands  should  execute  a  release  to  the 
United  States  of  all  right,  title,  interest 
and  claim  of  every  nature  whatsoever  in  and 
to  any  lands  within  the  limits  of  the  United 
States  except  those  allotted  to  them.  This 
view  cannot  be  adopted,  because  the  plead- 
ings do  not  inform  the  court  of  the  existence 
of  any  claims  of  that  kind;  indeed,  the  plead- 
ings could  not  properly  embrace  any  claim 
to  lands,  or  to  the  proceeds  of  any  lands, 
except  those  within  the  Wichita  Reservation. ' 
The  court  below  could  not  make  any  decree 
in  reference  to  claims  that  have  not  been 
referred  to  it  by  Congress.  It  is  manifest 
that  while  article  6  of  the  agreement  of  1891}, 
between  the  United  State*  and  the  Wichitag 
and'Affiliated  Bands  of  Indians  reserved  the* 
right  of  the  latter  to  prefer  against  the 
United  States  any  and  every  claim  they  be- 
lieved they  had  the  right  to  make,  the  only 
suit  authorized  by  the  jurisdictional  act  of 
1895  was  one  that  would  determine  the  claim 
of  the  Choctaws  and  Chickasaws  of  an  inte- 
rest in  the  particular  lands  here  in  dispute, 
and  the  claim  of  the  Wichita  and  Affil- 
iated Bands  to  be  compensated  in  money  for 
their  possessory  right  *n  such  lands.  No  suit 
was  authorized  by  that  act  that  would  em- 
brace any  and  every  claim  that  the  Wichita 
and  Affiliated  Bands  might  elect  to  prefer 
against  the  United  States. 

For  the  reasons  given  the  decree  must  be 
reversed  with  directions  to  dismiss  the  peti- 
tion of  the  Choctaw  and  Chickasaw  Nations, 
and  to  make  a  decree  in  behalf  of  the  Wichita 
and  Affiliated  Bands  of  Indians  fixing  the 
amount  of  compensation  to  be  made  to  them 
on  account  of  such  lands  in  the  Wichita 
Reservation  as  are  not  needed  in  order  to 
meet  the  requirements  of  the  act  of  Congress 
of  March  2,  1896,  chap.  188,  and  for  such 
further  proceedings  as  may  be  consistent 
with  law  and  with  this  opinion. 

It  is  so  ordered. 


  (179  U.  S.  835) 

LOUIS  J.  GABLEMAN,  Jr.,  by  His  Next 
Friend,  Louis  J.  Oableman,  Sr.,  Plff.  in 
Err., 

v. 

PEORIA,  DECATUR,  ft  EVANSVILLE 
RAILWAY  COMPANY,  Edward  O.  Hop- 
kins, Receiver  of  the  Peoria,  Decatur,  ft 
Evansville  Railway  Company,  and  George 
Colvin. 

Action  against  receiver — removal  into  Fed- 
eral court — eases  arising  under  Federal 

laws. 

The  bare  fact  that  the  appointment  of  a  re- 
ceiver was  by  a  Federal  court  does  not  make 
all  actions  against  him  case*  arising  under 
the  Constitution  or  laws  of  the  United  States, 
which  he  can  remove  on  that  ground  Into  a 
Federal  court,  where  his  appointment  was 
made  under  the  general  equity  powers  of 
courts  of  chancery,  and  not  under  any  provi- 
sion of  the  Federal  Constitution  or  laws,  and 
his  liability  depends  on  general  law,  and  his 
defense  does  not  rest  on  any  act  of  Congress. 

[No.  488.] 
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Submitted  November  IS,  1900.   Decided  De- 
cember 10,  1900. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  raising  questions  as  to  the 
right  to  remove  an  action  against  a  receiver 
into  a  Federal  court.  Questions  answered 
in  the  negative. 

See  same  case  below,  101  Fed.  Rep.  1. 

> 

1    Statement  by  Mr.  Chief  Justice  Fallen 
•The  certificate  in  this  case  was  as  follows 

"This  action  was  brought  originally  in  the 
superior  court  for  Vanderburg  county,  in  the 
state  of  Indiana,  on  the  28th  of  August,  1897, 
by  the  plaintiff  in  error,  a  citizen  of  Indiana, 
against  the  defendants  in  error,  to  recover 
damages  for  personal  injuries  said  to  have 
been  sustained  by  the  plaintiff  in  error,  in 
March,  1897,  through  the  negligence  of  the 
defendants  in  error  in  the  operation  of  a  rail- 
way  train,  and  the  failure  to  properly  oper- 
ate the  gates  at  a  railway  crossing.  The  de- 
fendant railway  company  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Indi- 
ana, and  the  defendant,  George  Colvin,  is  a 
citizen  of  Indiana.  The  defendant,  Edward 
O.  Hopkins,  was,  at  the  time  the  injuries 
were  received  and  the  suit  was  commenced, 
receiver  of  the  defendant  railway  company, 
by  appointment  of  the  United  States  circuit 
court  for  the  southern  district  of  Illinois, 
and  was,  at  the  time  of  the  injuries,  in  the 
sole  control  and  management  of  the  railway 
company,  having  an  office  in  Vanderburg 
county,  in  the  state  of  Indiana,  the  defendant 
Colvin  being  in  his  employment  as  a  locomo- 
tive engineer,  and  as  his  servant  operating 
the  engine  at  the  time  of  the  injury.  The 
record  does  not  show  that  the  duties  of  the 
defendant,  Colvin,  extended  to  the  operation 
or  maintenance  of  the  gates  at  the  railway 
crossing.  The  record  does  not  disclose  the 
place  of  residence,  or  the  citizenship  of  Hop- 
kins, as  an  individual. 

"In  due  time  after  the  commencement  of 
the  suit  the  defendant,  Edward  O.  Hopkins, 
receiver,  on  his  sole  petition,  removed  the 
cause  into  the  circuit  court  for  the  district 
of  Indiana,  upon  the  ground  that  it  was  a 
case  arising  under  the  Constitution  and  laws 
of  the  United  States.  A  motion  to  remand 
was  entered  by  the  plaintiff  in  error,  and 
overruled  by  the  circuit  court  for  the  dis- 
trict of  Indiana;  and,  at  the  trial  subse- 
quently, a  verdict  was,  by  direction  of  the 
court,  returned  for  the  defendants  in  error. 

"The  questions  of  law  upon  which  this 
court  desires  the  advice  and  instruction  of 
the  Supreme  Court  are: 
*"(1.)  Did  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana  have,  upon 
these  facts,  jurisdiction  to  try  the  cause? 

"(2.)  Was  the  cause  one  properly  remov- 
able into  the  circuit  court  of  the  United 
States?" 

Mr.  W.  A.  C  nil  op  for  plaintiff  in  error. 
Mr.  Walter  S.  Horton  for  defendant  in 


Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  general  policy  of  the  act  of  March  3, 
1887,  corrected  by  the  act  of  August  13, 
1888  (  24  Stat  at  L.  chap.  373,  p.  652  ;  25 
Stat,  at  L.  chap.  860,  p.  433),  as  is  apparent 
on  its  face,  and  as  has  been  repeatedly  recog- 
nized by  this  court,  was  to  contract  the  juris- 
diction of  the  circuit  courts.  Tennessee  v. 
Union  d  Planters'  Bank,  162  U.  S.  454,  462, 
38  L.  ed.  611,  614, 14  Sup.  Ct  Rep.  664,  and 
cases  cited. 

And  it  is  well  settled  that  a  case  cannot 
be  removed  from  a  state  court  into  the  cir- 
cuit court  of  the  United  States  on  the  sole 
ground  that  it  is  one  arising  under  the  Con- 
stitution, laws,  or  treaties  of  the  United 
States,  unless  that  appears  by  the  plaintiff's 
statement  of  his  own  claim,  and,  if  it  does 
not  so  appear,  the  want  cannot  be  supplied 
by  any  statement  in  the  petition  for  removal 
or  in  the  subsequent  pleadings.  Walker  v. 
Collins,  167  U.  S.  57, 42  L.  ed.  76, 17  Sup.  Ct. 
Rep.  738. 

It  has  also  been  determined  that  when  the 
application  rests  on  that  ground,  and  there 
is  more  than  one  defendant,  all  the  defend- 
ants must  join.  Chicago,  R.  I.  d  P.  R.  Co. 
v.  Martin,  178  U.  S.  245,  44  L.  ed.  1065,  20 
Sup.  Ct  Rep.  854. 

And  in  respect  of  the  removal  of  actions 
of  tort  on  the  ground  of  separable  contro- 
versy, that  the  existence  of  such  controversy 
must  appear  on  the  face  of  the  plaintiff's 
pleading,  and  that  it  does  not  so  appear,  if 
the  defendants  are  charged  with  direct  or 
concurrent  or  concerted  wrongful  action. 
Chesapeake  &  O.  R.  Co.  v.  Dixon,  179  U.  S. 
131,  ante,  67,  21  Sup.  Ct  Rep.  67.  a 

In  this  case  the  pleadings  are  not  before^ 
us,  and  the*eertificate  states  that  the  receiver* 
removed  the  cause  into  the  circuit  court  on 
his  sole  petition,  "upon  the  ground  that  it 
was  a  case  arising  under  the  Constitution 
and  laws  of  the  United  States."  A  motion 
to  remand  was  made  and  denied,  82  Fed. 
Rep.  791.  This  decision  was  afterwards  re- 
versed by  the  circuit  court  of  appeals,  but 
as  is  admitted,  a  rehearing  was  granted,  and 
this  certificate  was  then  made.  41  O.  O.  A. 
160,  101  Fed.  Rep.  1. 

The  receiver  rested  his  contention  that  the 
case  arose  under  the  Constitution  and  laws 
of  the  United  States  on  the  single  ground  of 
his  appointment  by  the  Federal  court;  and, 
upon  this  record,  our  opinion  of  the  tenabil- 
ity  of  that  ground  is  requested. 

Section  3  of  the  acts  of  1887  and  1888 
reads: 

"That  every  receiver  or  manager  of  any 
property  appointed  by  any  court  of  the 
United  States  may  be  sued  in  respect  of  any 
act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  with- 
out the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  appointed; 
but  such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which 
such  receiver  or  manager  was  appointed 
so  far  as  the  same  shall  be  necessary  to  the 
ends  of  justice." 

This  act  abrogated  the  rule  that  a  receiver 
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could  not  be  sued  without  leave  of  the  court 
appointing  him,  and  gave  the  citizen  the  un- 
conditional right  to  bring  his  action  in  the 
local  court*,  and  to  have  the  justice  and 
amount  of  his  demand  determined  by  the  ver- 
dict of  a  jury.  He  ceased  to  be  compelled 
to  litigate  at  a  distance,  or  in  any  other 
forum,  or  according  to  any  other  course  of 
justice,  than  he  would  be  entitled  to  if  the 
property  or  business  were  not  being  admin- 
istered by  the  Federal  court. 

The  object  of  the  section  is  manifest,  and 
it  is  equally  plain  that  that  object  would  be 
open  to  be  defeated  if  the  receiver  could  re- 
move the  case  at  his  volition.  The  intention 
to  permit  this  to  be  done  cannot  reasonably 
be  imputed  to  Congress,  and,  moreover,  such 
a  right  would  be  inconsistent  with  the  gen- 
eral policy  of  the  act. 

As,  however,  the  receiver,  as  the  officer  of 
the  court,  holds  the  property  for  the  benefit 
a  of  all  who  have  an  interest  in  it,  and  is  not 
5j  to  be  interfered  with  in  its  administration 
•  and* disposal  by  the  judgment  or  process  of 
another  court,  the  closing  clause  of  the  sec- 
tion, out  of  abundant  caution,  provides  that 
when  the  receiver  is  sued,  without  leave, 
"such  suit  shall  be  subject  to  the  general 
equity  jurisdiction  of  the  court  in  which  said 
receiver  or  manager  was  appointed,  so  far 
as  the  same  shall  be  necessary  to  the  ends 
of  justice." 

Of  course  it  devolves  on  the  court  in  pos- 
session of  the  property  or  funds  out  of  which 
judgments  against  its  receiver  must  be  paid 
to  adjust  the  equities  between  all  parties, 
and  to  determine  the  time  and  manner  of 
payment  of  judgment  creditors  necessarily 
applying  for  satisfaction  from  assets  so  held 
to  the  court  that  holds  them.  But,  as  we  ob- 
served in  Texas  A  P.  R.  Co.  ▼.  Johnson,  151 
U.  S.  103,  38  L.  ed.  80,  14  Snp.  Ct  Rep.  250, 
"the  rij?ht  to  sue  without  resorting  to  the 
appointing  court,  which  involves  the  right 
to  obtain  judgment,  cannot  be  assumed  to 
have  been  rendered  practically  valueless  by 
this  further  provision  in  the  same  section 
of  the  statute  which  granted  it" 

In  Western  U.  Teletj.  Co.  v.  Ann  Arbor  R. 
Co.  178  U.  S.  243,  44  L.  ed.  1054,  20  Sup.  Ct 
Rep.  867,  we  said,  in  the  language  of  previ- 
ous opinions,  that  when  a  suit  does  not  real- 
ly and  substantially  involve  a  dispute  or 
controversy  as  to  the  effect  or  construction 
of  the  Constitution  or  laws  of  the  United 
States,  upon  the  determination  of  which  the 
result  depends,  it  is  not  a  suit  arising  under 
the  Constitution  or  laws.  And  it  must  ap- 
pear on  the  record,  by  a  statement  in  legal 
and  logical  form,  such  as  is  required  in  good 
pleading,  that  the  suit  is  one  which  does 
really  and  substantially  involve  a  dispute  or 
controversy  as  to  a  right  which  depends  on 
the  construction  of  the  Constitution  or  some 
law  or  treaty  of  the  United  States,  before 
jurisdiction  can  be  maintained.  Little  York 
Gold-Washing  d  Water  Co.  ▼.  Reyes,  06  U. 
S.  100,  24  L.  ed.  656;  Blacklvrn  v.  Portland 
Gold  Min.  Co.  175  U.  S.  571,  44  L.  ed.  276, 
20  Sup.  Ct.  Rep.  222 ;  Shoshone  Min.  Co.  v. 
Rutter,  177  U.  S.  505,  44  L.  ed.  864,  20  Sup. 
Ct  Rep.  726. 


The  inquiry  we  are  pursuing  does  sot  fall 
within  the  ruling  that  a  corporation  created 
by  Congress  has  a  right  to  invoke  the  juris- 
diction of  the  Federal  courts  in  respect  to 
any  litigation  it  may  have,  except  as  specifi- 
cally restricted. 

Nor  are  the  cases  against  United  States^ 
officers  as  such,  or  on  bonds  given  under  actsn 
of  Congress,  or  involving  interferenee^with* 
Federal  process,  or  the  due  faith  and  credit 
to  be  accorded  judgments,  in  point 

The  question  is  whether  the  bare  fact  that 
the  appointment  of  this  receiver  was  by  a 
Federal  court  makes  all  actions  against  him 
cases  arising  under  the  Constitution  or  laws 
of  the  United  States,  notwithstanding  he 
was  appointed  under  the  general  equity 
powers  of  courts  of  chancery,  and  not  under 
any  provision  of  that  Constitution  or  of  those 
laws;  and  that  his  liability  depends  on  gen- 
eral law,  and  his  defense  does  not  rest  on 
any  act  of  Congress.  We  are  of  opinion  that 
this  question  must  be  answered  in  the  nega- 
tive, and  that  this  has  been  heretofore  so 
determined  as  the  circuit  court  of  appeals 
properly  held  in  this  case.  Bailsman  v. 
Dixon,  173  U.  S.  113,  43  L.  ed.  633,  19  Sup. 
Ct  Rep.  316;  Pope  v.  Louisville,  V.  A.  A  C. 
R.  Co.  173  U.  S.  673,  43  L.  ed.  814,  10  Sup. 
Ct  Rep.  600;  MoKenna  v.  Simpson,  129  U. 
S.  506,  32  L.  ed.  771,  9  Sup.  Ct  Rep.  365; 
Provident  Sao.  Life  Assur.  Boo.  v.  Ford,  114 
U.  S.  636,  29  L.  ed.  261,  6  Sup.  Ct  Rep.  1104. 

In  Bausman  v.  Diaon  we  ruled  that  a 
judgment  against  a  receiver  appointed  by  a 
circuit  court  of  the  United  States,  rendered 
in  due  course  in  a  state  court  does  not  in- 
volve the  denial  of  an  authority  exercised 
under  the  United  States  or  of  a  right  or  im- 
munity specially  set  up  or  claimed  under 
a  statute  of  the  United  States.  That  was  an 
action  to  recover  for  injuries  sustained  by 
reason  of  the  receiver's  negligence  in  operat- 
ing a  railroad  company  chartered  by  the 
state  of  Washington,  though  the  receiver  was 
the  officer  of  the  circuit  court,  and  we  said: 
"It  is  true  that  the  receiver  was  an  officer 
of  the  circuit  court  but  the  validity  of  his 
authority  as  such  was  not  drawn  in  question, 
and  there  was  no  suggestion  in  the  pleadings, 
or  during  the  trial,  or,  so  far  as  appears,  in 
the  state  supreme  court,  that  any  right  the 
receiver  possessed  as  receiver  was  contested, 
although  on  the  merits  the  employment  of 
plaintiff  was  denied,  and  defendant  con- 
tended that  plaintiff  had  assumed  the  risk 
which  resulted  in  the  injury,  and  had  also 
been  guilty  of  contributory  negligence.  The 
mere  order  of  the  circuit  court  appointing 
a  receiver  did  not  create  a  Federal  question 
under  §  700  of  the  Revised  Statutes,  and  the 
receiver  did  not  set  up  any  right  derived  from 
that  order,  which  he  asserted  was  abridged 
or  taken  away  by  the  decision  of  the  state* 
court  The  liability  to  Dixon  depended  on  J 
principles  of  general  law*applicable  to  the* 
facts,  and  not  In  any  way  on  the  terms  of  the 
order."  And  although  that  was  the  case  of 
a  writ  of  error  to  a  state  court  we  applied 
the  reasoning  in  Pope  v.  Louisville,  JT.  A.  4 
C.  R.  Co.,  in  which  the  right  of  appeal  to 
this  court  from  the  circuit  court  of  appeals 
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was  asserted  on  the  ground  that  the  ease 
arose  under  the  Constitution  and  laws  of  the 
United  States,  because  Pope  was  a  receiver 
of  a  Federal  court.  We  decided  that  the  suit 
was  ancillary  to  the  original  cases  in  which 
the  receiver  was  appointed,  and  that  the 
jurisdiction  was  dependent  on  the  ground  of 
jurisdiction  in  those  cases,  and  we  also  held 
that  the  receiver's  orders  of  appointment 
were  not  equivalent  to  laws  of  the  United 
States  in  the  meaning  of  the  Constitution, 
and  that  the  mere  order  of  a  Federal  court, 
sitting  in  chancery,  appointing  a  receiver, 
did  not  in  itself  form  adequate  ground  of 
jurisdiction.  We  said:  "The  bill  nowhere 
asserted  a  right  under  the  Constitution  or 
laws  of  the  United  States,  but  proceeded  on 
common-law  rights  of  action.  We  cannot 
accept  the  suggestion  that  the  mere  order  of 
a  Federal  court,  sitting  in  chancery,  appoint- 
ing a  receiver  on  a  creditor's  bill,  not  only 
enables  the  receiver  to  invoke  Federal  juris- 
diction, but  to  do  this  independently  of  the 
ground  of  jurisdiction  of  the  suit  in  which 
the  order  was  entered,  and  thereby 
affect  the  finality  of  decrees  in  the 
circuit  court  of  appeals  in  proceed- 
ings taken  by  him.  The  validity  of  the 
order  of  the  appointment  of  the  receiver  in 
this  instance  depended  on  the  jurisdiction 
of  the  court  that  entered  it,  and  that  juris- 
diction, as  we  have  seen,  depended  exclusive* 
ly  upon  the  diverse  citizenship  of  the  parties 
to  the  suits  in  which  the  appointment  was 
made.  The  order,  as  such,  created  no  lia- 
bility against  defendants,  nor  did  it  tend  in 
any  degree  to  establish  the  receiver's  right 
to  a  money  decree,  nor  to  any  other  remedy 
prayed  for  in  the  amended  bill.  The  lia- 
bility of  defendants  arose  under  general  law, 
and  was  neither  created  nor  arose  under  the 
Constitution  or  laws  of  the  United  States." 

The  question  there  was  as  to  whether  or 
not  the  decision  of  the  circuit  court  of  ap- 
peals was  made  final  by  the  sixth  section  of 
-•the  judiciary  act  of  March  3,  1891,  and  we 
^  held  that  it  was,  and  dismissed  the  appeal. 
•  We  could  not,  however,  have  arrived'at  that 
conclusion  if  the  jurisdiction  had  rested  on 
the  ground  that  the  case  arose  under  the 
Constitution  or  laws  of  the  United  States,  as 
such  cases  are  not  among  the  classes  enumer- 
ated in  that  section,  in  which  the  decisions 
of  that  court  are  made  final.  We  have  re- 
peatedly held  that  the  jurisdiction  of  such 
proceedings  is  dependent  upon  that  of  the 
main  case.  Route  v.  Letoher,  156  U.  S.  49, 
39  L.  ed.  342,  15  Sup.  Ct  Rep.  266;  Gregory 
v.  Van  Be,  160  U.  8.  643,  40  L.  ed.  566,  16 
Sup.  Ct  Rep.  431 ;  Carey  v.  Houston  £  T.  0. 
R.  Co.  161  U.  8. 115, 40  L  ed.  638, 16  Sup.  Ct 
Rep.  537.  In  Rouse  v.  Letoher  we  pointed 
out  that  the  intention  could  not  be  attributed 
to  Congress  of  allowing  judgments  on  every 
incidental  controversy  to  be  brought  to  this 
court  for  review,  while  denying  such  review 
to  the  principal  decree;  and  any  other  con- 
clusion would  be  manifestly  inconsistent 
with  the  avowed  object  of  the  act  of  March 
t,  1891. 

It  should  be  added  that  while  these  actions 
•gainst  receivers  may  be  brought  in  other 


courts,  they  may,  nevertheless,  also  be 
brought  in  the  court  by  which  the  receiver 
was  appointed,  inasmuch  as  the  judgments 
recovered  are  payable  from  the  property  or 
funds  in  the  course  of  administration,  and 
the  actions  may  be  regarded  as  ancillary  in 
the  sense  of  subordination  to  such  adminis- 
tration. 

We  have  just  held  in  Baggs  v.  Martin,  179 
U.  S.  — ,  ante,  109,  21  Sup.  Ct  Rep.  109,  that 
where  a  receiver  sued  in  the  state  court  had 
removed  the  action  to  the  circuit  court 
which  had  appointed  him,  and  the  plaintiff 
had  not  moved  to  remand  but  had  accepted 
the  jurisdiction  thus  invoked,  a  judgment 
in  that  court  in  plaintiff's  favor  might  bs 
sustained,  because  the  court  would  have  had 
original  jurisdiction,  and  it  did  not  lie  in 
the  mouth  of  the  receiver,  under  such  cir- 
cumstances, to  deny  the  jurisdiction  he  had 
sought 

The  judgments  in  Texas  &  P.  R.  Co.  v.  Com, 
145  U.  S.  693,  36  L.  ed.  829,  12  Sup.  Ct  Rep. 
905 ;  Tennessee  v.  Union  <f  Planters'  Bank, 
152  U.  S.  454,  38  L.  ed.  511, 14  Sup.  Ct  Rep. 
654;  and  Rouse  v.  Hornsby,  161  U.  S.  688, 
40  L.  ed.  817,  16  Sup.  Ct  Rep.  510,  cited  by 
counsel,  are  consistent  with  the  result 
reached  in  Baggs's  Case,  as  well  as  in  this, 
although  there  are  expressions  in  the  opin- 
ions in  those  cases  which  are  modified  by 
what  has  since  been  said. 

The  questions  propounded  are  answered  i* 
the  negative. 

____       ^  ^  ^  ^ 

LOUIS  LOEB,  Plff.  in  Err., 

v. 

TRUSTEES  OF  COLUMBIA  TOWNSHIP, 
Hamilton  County,  Ohio. 

Error  to  circuit  court— jurisdiction  of  con- 
stitutional question — reference  to  opinion 
of  lower  court — jurisdiction  of  circuit 
court— action  by  assignee  of  township 
bonds— validity  of  statute  for  local  assess- 
ment—statute partly  valid — contract  pro* 
tected  against  change  of  state  decisions. 

1.  The  Jurisdiction  of  the  Supreme  Court  of 
the  United  States  to  review  a  decision  of  a 
circuit  court  under  the  act  of  Congress  of 
March  8,  1891,  |  6,  on  the  ground  that  the 
Constitution  or  law  of  tbe  state  Is  claimed 
to  be  In  contravention  of  the  Constitution 
of  the  United  States,  Is  not  limited  to  a  case 
In  which  the  constitutional  question  Is  raised 
by  the  plaintiff  but  extends  to  ever;  case  In 
which  either  party  claims  that  the  state  law 
Is  In  contravention  of  the  Federal  Constitu- 
tion and  that  claim  Is  either  sustained  or  re- 
jected. If  the  unsuccessful  party  seeks  to  have 
the  decision  reviewed  by  the  Supreme  Court 

2.  The  opinion  of  a  circuit  court  of  tbe  United 
States,  regularly  filed,  and  which  has  been  an- 
nexed to  and  transmitted  with  the  record 
to  the  Supreme  Court  of  the  United  States, 
in  accordance  with  rule  8,  may  be  examined 
on  the  question  of  the  jurisdiction  to  review 
the  case  by  reason  of  a  constitutional  ques- 
tion, In  order  to  ascertain  whether  either  par- 
ty claimed  la  the  lower  court  that  a  state 
statute  upon  which  the  Judgment  necessarily 
depended,  In  whole  or  In  part,  was  In  contra- 
vention of  the  Constl ratios  of  the  United 
States. 
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8.    a  municipal  corporation  li  within  the 

"any  corporation,"  In  the  Judiciary  act  of 
August  18,  1888,  chap.  868  (25  Stat,  at  L. 
488,  484,  i  1),  under  which  the  assignee  of 
•  chose  In  action  made  by  a  corporation  and 
payable  to  bearer  may  Invoke  the  Jurisdiction 
of  a  Federal  court  on  the  ground  of  diverse 
citizenship  without  regard  to  the  citizenship 
of  the  original  holder. 

4.  The  unconstitutionality  of  the  mode  of 
assessment  provided  by  |  8  of  Ohio  Act  Gen 
Asaem.  April  27,  1893  (If  conceded),  would 
sot  defeat  the  other  portions  of  the  act,  which 
provide  for  the  making  of  a  street  Improve- 
ment and  the  Issuance  of  bonds  by  the  town 
to  pay  therefor. 

B.  The  Federal  courts.  In  determining  con- 
tract rights  as  affected  by  a  state  Constitu- 
tion, will  enforce  the  contract  In  accordance 
with  the  Constitution  of  the  state  as  Inter- 
preted at  the  time  the  contract  was  made  by 
the  highest  court  of  the  state,  without  regard 
to  a  contrary  Interpretation  made  by  such 
court  after  the  contract  was  made. 

[No.  42] 

Argued  April  27,  1900.   Decided  December 
10,  1900. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Ohio  to  review  a  decision  for  defendant 
in  an  action  on  township  bonds.  Reversed. 
See  same  case  below,  91  Fed.  Rep.  37. 
The  facts  are  stated  in  the  opinion. 
Messrs.  C.  Hammond  Avery,  J.  W.  War- 
rington, and  B.  D.  Peek  for  plaintiff  in  error. 

Messrs.  Wm.  Wallace  Burch,  Simeon 
If.  ■/ o Anson,  and  Oliver  0.  Bailey  for  defend- 
2  ants  in  error. 

*  *Hr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  court  below 
by  Loeb,  a  citizen  of  Indiana,  against  the 
trustees  of  Columbia  township  in  Hamilton 
county,  Ohio. 

The  petition  was  demurred  to  upon  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
township.  After  argument  the  demurrer 
was  sustained,  and,  the  plaintiff  electing  not 
to  plead  further,  judgment  was  rendered  for 
the  defendant. 

The  suit  is  upon  bonds  issued  by  the  town- 
ship for  the  purpose  of  raising  money  to 
meet  the  cost  of  widening  and  extending  a 
certain  avenue  within  its  limits. 

The  questions  to  be  considered  relate  to 
the  jurisdiction  of  this  court,  the  validi- 
ty under  the  Constitution  of  the  United 
States  of  an  act  of  the  general  as- 
sembly of  Ohio  in  virtue  of  which  the  bonds 
in  suit  were  issued,  and  the  applicability  in 
this  case  of  certain  decisions  of  the  supreme 
court  of  the  state  rendered  after  such  bonds 
were  executed  and  delivered. 

The  pleadings  and  orders  of  court  make 
the  following  case: 

The  petition  alleged  that  on  April  27th, 
1893,  the  general  assembly  of  Ohio  passed  an 
act  by  the  1st  section  of  which  the  trustees 
of  that  township  were  authorized  and  re- 
quired to  widen  and  extend  Williams  avenue 
between  certain  points  named,  and  to  appro- 


priate and  enter  upon  and  hold  any  real  es- 
tate within  the  township  necessary  for  such 
purpose; 

That  by  the  2d  section  of  the  act  the  town- 
ship trustees  were  directed  to  "immediately 
make  application  to  the  probate  court  of  the 
county  as  provided  in  I  2236  of  the  Revised 
Statutes  of  Ohio,  and  thereafter,  as  far  as 
practicable,  the  proceedings  shall  conform  to 
and  be  had  under  the  provisions  of  8  J  223S 
to  2261,  inclusive,  of  the  Revised  Statutes 
of  Ohio;"  and, 

That  by  the  4th  section  it  was  provided 
that  "for  the  purpose  of  raising  money  neces- 
sary to  meet  the  expense  of  the  improvement, 
the  trustees  of  said  township  are  hereby  au- 
thorized and  directed  to  issue  the  bonds  of* 
the  township,  payable  in  instalments  or  at* 
intervals  not  exceeding  in  all  the  period  of*6* 
years,  bearing  interest  at  the  rate  of  6  per 
cent  per  annum,  which  bonds  shall  not  be 
sold  for  less  than  their  par  value."   90  Ohio 
Local  Laws,  251. 

The  petition  did  not  set  out  the  3d  section 
of  the  act.  But  as  it  was  the  duty  of  the  cir- 
cuit court  to  take  notice  of  its  provisions, 
and  as  it  must  be  referred  to  in  order  to  dis- 
pose of  the  questions  arising  on  this  record, 
it  is  here  given  in  full : 

"The  trustees  shall  receive  reasonable  com- 
pensation for  their  services,  which  shall  not 
exceed  the  sum  of  $25  each,  which,  with  all 
costs  and  expenses  of  constructing  said  im- 
provement, together  with  the  interest  on  any 
bonds  issued  by  the  trustees  for  the  same, 
shall  be  levied  and  assessed  upon  each  front 
foot  of  the  lots  and  land*  abutting  on  each 
side  of  said  Williams  avenue  between  the  ter- 
mini mentioned  in  f  1  hereof,  and  shall  be  a 
Hen  from  the  date  of  the  assessment  upon  the 
respective  lots  or  parcels  of  lands  assessed; 
said  assessment  shall  be  payable  in  five  an- 
nual payments,  and  shall  be  paid  to  the  town- 
ship treasurer ;  and  the  option  of  paying  his 
portion  of  such  assessment  in  full  within  a 
period  of  twenty  days  from  the  date  of  the 
levy  thereof  shall  be  given  to  each  of  the 
property  owners,  but  no  notice  to  the  proper- 
ty owners  of  such  option  shall  be  necessary. 
The  township  treasurer  shall,  on  or  before 
the  2d  Monday  of  September,  annually,  certi- 
fy all  unpaid  assessments  to  the  county  audit- 
or, and  the  same  shall  be  placed  on  the  tax 
list,  and  shall  be,  with  10  per  cent  penalty 
to  cover  interest  and  cost  of  collection,  col- 
lected by  the  county  treasurer  in  the  same 
manner  as  other  taxes  are  collected,  and 
when  collected  he  shall  pay  the  same  to  the 
township  treasurer;  and  all  moneys  received 
by  the  township  treasurer  on  such  assess- 
ments shall  be  applied  to  the  payment  of  the 
bonds  issued  under  this  act,  and'for  no  other 
purpose;  and  for  the  purpose  of  enforcing 
the  collection  of  the  assessments  so  certified 
to  him  the  county  treasurer  shall  have  the 
same  power  and  authority  now  allowed  by 
law  for  the  collection  of  state  and  county 
taxes."   90  Ohio  Local  Laws,  261. 

It  further  appears  from  the  petition  that 
the  township  trustees  appropriated  land  for 
the  avenue  in  the  manner  provided  in  thea 
act;  and  that  for  the  purpose  of  raising  thsj- 
money  necessary  to*meet  the  expense  of  the? 
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appropriation  the  trustees,  on  or  about  Sep- 
tember 29th,  1804,  duly  executed  and  issued, 
in  proper  form  and  in  accordance  with  the 
terms  and  provisions  of  the  act,  twenty-five 
bonds  of  Columbia  township  of  $500  each, 
five  payable  respectively  in  one,  two,  three, 
four,  and  five  years  each,  and  one  for  $432 

Sayable  one  year  from  date,  all  of  the  above 
ate,  and  numbered  consecutively  from  1  to 
20  inclusive,  and  all  payable  <to  the  order  of 
the  bearer,  at  the  office  of  the  treasurer  of 
the  county,  and  bearing  interest  represented 
by  coupons  attached,  at  the  rate  of  6  per 
cent  per  annum,  payable  semi-annually,  on 
the  29th  days  of  March  and  September  of 
each  year ;  that  on  or  about  the  September, 

1894,  the  bonds  were  sold  by  the  township 
to  a  bona  fide  purchaser  and  the  highest  bid- 
der for  $13,325  and  accrued  interest;  that 
on  or  about  September  29th,  1895,  the  trus- 
tees paid  bonds  Nob.  1,  2,  3,  4,  and  5,  then 
due,  each  for  $500,  and  No.  26  for  $432,  and 
the  interest  coupons  payable  on  the  date  last 
named  on  the  entire  issue  of  the  twenty-six 
bonds;  and  that  on  March  29th,  1896,  the 
trustees  paid  the  interest  coupons,  due  on 
that  day,  on  the  twenty  bonds  remaining  un- 
paid, including  bonds  numbered  6,  7,  8,  9, 
and  10. 

The  petition  set  out  each  of  the  bonds  last 
named,  and  alleged  that  the  plaintiff  was  the 
bona  fide  owner  and  holder  for  value  of  each 
of  them,  and  had  demanded  payment  of  each 
in  accordance  with  its  terms,  but  that  pay- 
ment was  refused. 

The  bonds  dated  September  29th,  1894, 
were  signed  by  the  trustees  and  attested  by 
the  seal  of  the  township,  and  were  alike  in 
form.  Each  recited  that  it  was  "one  of  a 
series  of  twenty-five  bonds  of  $500  each,  is- 
sued by  virtue  of  an  act  of  the  general  assem- 
bly of  the  state  of  Ohio,  passed  April  27th, 

1895,  authorizing  the  trustees  of  Columbia 
township  to  levy  an  assessment  on  the  real 
estate  abutting  on  the  Williams  avenue  be- 
tween Duck  Creek  road  and  Madison  pike, 
and  one  bond  for  $432  for  the  payment  of 
$12,932,  for  widening  and  extending  said 
avenue;"  and  that  "by  virtue  of  said  act,  the 

e  trustees  of  Columbia  township  hereby  ac- 
knowledge said  township  indebted  to  the 
•  bearer  in  the  sum  of  $500?  which  sum  they, 
as  trustees,  and  for  their  successors  in  of- 
fice, promise  to  pay  to  the  bearer  hereof,  up- 
on the  surrender  of  this  bond,  at  the  office 
of  the  treasurer  of  said  township,  on  the 
29th  day  of  September,  1896,  and  also  inter- 
est thereon  at  the  rate  of  6  per  cent  per  an- 
num, payable  semi-annually,  on  the  29th 
days  of  March  and  September  of  each  year, 
during  the  continuance  of  this  loan,  on  pre- 
sentation to  the  township  treasurer  of  the 
respective  coupons  hereto  attached." 

A  judgment  was  asked  for  the  amount  of 
bonds  6  to  10  inclusive,  with  the  interest 
thereon. 

The  record  contains  in  full  the  opinion  ren- 
dered and  filed  by  the  court  when  disposing 
of  the  demurrer.  91  Fed.  Rep.  37.  In  that 
opinion  it  is  expressly  stated  that  the  fol- 
lowing points  were  made  in  argument  in  sup- 
port of  the  demurrer. 

1.  That  the  petition  did  not  show  that  the 


plaintiff  was  the  original  holder  of  the  bonds 
sued  on,  and  if  he  were  an  assignee  or  sub- 
sequent holder  thereof  he  was  not  entitled 
to  maintain  the  action,  because  the  bonds 
were  payable  to  bearer,  and  were  not  made 
by  a  corporation. 

2.  That  the  act  of  the  general  assembly, 
under  and  by  virtue  of  which  the  bonds  were 
issued,  was  in  violation  of  the  Constitution 
of  the  state,  and  therefore  the  bonds  were  in- 
valid. 

8.  That  the  act  contravened  the  provi- 
sions of  the  Constitution  of  the  United 
States,  and  therefore  the  bonds  were  in- 
valid. 

It  appears  from  the  opinion  of  the  circuit 
court  that  the  first  and  second  of  these 

S riots  were  ruled  in  favor  of  the  plaintiff, 
ut  the  third  point  was  decided  for  the  de- 
fendant the  court  being  of  opinion  that  ac- 
cording to  the  principles  laid  down  in  Nor- 
wood v.  Baker,  172  U.  S.  269,  43  L.  ed.  443, 
19  Sup.  Ct.  Rep.  187,  the  law  under  which 
the  bonds  sued  on  were  issued  was  repug- 
nant to  that  clause  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States  for- 
bidding a  state  to  deprive  any  person  of  prop- 
erty without  due  process  of  law.  In  dispos- 
ing of  the  third  point  the  court  referred  to 
the  propositions  made  in  its  support  as  hav- 
ing been  "claimed"  by  the  township. 

I.  The  first  question  to  be  considered  is 
one  of  the  jurisdiction  of  this  court  to  pro- 
ceed upon  writ  of  error  directly  to  the  cir-». 
cuit  court.  >j 
*  By  the  5th  section  of  the  circuit  court  of* 
appeals  act,  appeals  or  writs  of  error  may  be 
prosecuted  to  this  court  from  the  circuit 
courts  "in  any  ease  in  which  the  Constitu- 
tion or  law  of  a  state  is  claimed  to  be  in  con- 
travention of  the  Constitution  of  the  United 
States."    26  Stat  at  L.  826,  827,  828,  chap. 
517. 

The  petition  shows  that  the  parties  are 
citizens  of  different  states.  It  states  no  oth- 
er ground  of  Federal  jurisdiction.  If  noth- 
ing more  appeared  bearing  upon  the  question 
of  jurisdiction,  then  it  would  be  held  that 
this  court  was  without  authority  to  review 
the  judgment  of  the  circuit  court. 

Is  not  this  court,  however,  sufficiently  in- 
formed by  the  record  that  the  defendant 
township,  under  its  general  demurrer, 
"claimed"  in  the  circuit  court  that  the  stat- 
ute of  Ohio  by  the  authority  of  which  the 
bonds  were  issued  was  in  contravention  of 
the  Constitution  of  the  United  States. 

It  is  said  that,  even  if  the  record  shows 
such  a  claim  to  have  been  made,  it  will  not 
avail  the  plaintiff;  for,  it  is  argued,  when 
the  jurisdiction  of  the  circuit  court  is  in- 
voked by  the  plaintiff  only  on  the  ground  of 
diverse  citizenship,  a  claim  by  the  defendant 
of  the  repugnancy  of  a  state  law  to  the  Con- 
stitution of  the  United  States  is  not  suffi- 
cient to  give  this  court  jurisdiction,  upon 
writ  of  error,  to  review  the  final  judgment 
of  the  circuit  court  sustaining  such  claim. 
Such  an  interpretation  of  the  5th  section  is 
not  justified  by  its  words.  Our  right  of  re- 
view by  the  express  words  of  the  statute  ex- 
tends to  "any  case"  of  the  kind  specified  in 
the  5th  section.  And  the  statute  does  not  in 
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terms  exclude  a  case  in  which  the  Federal 
question  therein  waa  raised  by  the  defendant. 
That  section  differs  from  f  709  of  the  Revised 
Statutes  relating  to  the  review  by  this  court 
of  the  final  judgment  of  the  highest  court  of 
a  state  in  this,  that  under  the  latter  section 
we  can  review  the  final  judgment  of  the  state 
court  upon  writ  of  error  sued  out  by  the 
party  who  is  denied  a  right,  privilege,  or  im- 
munity specially  set  up  or  claimed  by  him 
under  the  Constitution  or  laws  of  the  United 
States ;  whereas  the  circuit  court  of  appeals 
act  does  not  declare  that  the  final  judgment 
ao  of  a  circuit  court  in  a  case  in  which  there 
Jj  was  a  claim  of  the  repugnancy  of  a  state 

*  statute  to  the*  Constitution  of  the  United 
States  may  be  reviewed  here  only  upon  writ 
of  error  sued  out  by  the  party  making  the 
claim.  In  other  words,  if  a  claim  is  made  in 
the  circuit  court,  no  matter  by  which  party, 
that  a  state  enactment  is  invalid  under  the 
Constitution  of  the  United  States,  and  that 
claim  is  sustained  or  rejected,  then  it  is  con- 
sistent with  the  words  of  the  act,  and,  we 
think,  in  harmony  with  its  object,  that  this 
court  review  the  judgment  at  the  instance  of 
the  unsuccessful  party,  whether  plaintiff  or 
defendant. 

It  was  the  purpose  of  Congress  to  give  op- 
portunity to  an  unsuccessful  litigant  to  come 
to  this  court  directly  from  the  circuit  court 
in  every  case  in  which  a  claim  is  made  that 
a  state  law  is  in  contravention  of  the  Con- 
stitution of  the  United  States.  If  the  cir- 
cuit court  had  adjudged  in  this  case  that  the 
township's  claim  of  unconstitutionality  was 
without  merit,  and  had  given  judgment  for 
the  plaintiff,  can  it  be  doubted  for  a  moment 
that  the  township  could  have  brought  the  case 
here  directly  from  the  circuit  court  upon  writ 
of  error?  But  if  the  township,  upon  a  denial 
of  its  claim,  could  invoke  our  jurisdiction, 
as  of  right,  upon  what  principle  can  the 
plaintiff  be  denied  the  like  privilege  if  the 
state  law  upon  which  his  action  depended 
was,  upon  his  adversary's  claim,  stricken 
down  as  void  under  the  Constitution  of  the 
United  States  T  Can  the  case,  so  far  as  the 
township  is  concerned,  be  regarded  as  belong- 
ing to  the  class  which  the  act  of  Congress 
brings  directly  within  the  cognizance  of  this 
court,  and  yet  not  be  regarded  as  a  case  of 
that  class  with  respect  to  the  plaintiff?  The 
answer  to  these  questions  has  already  been 
indicated. 

It  is  true  that  the  plaintiff  might  have 
carried  this  case  to  the  circuit  court  of  ap- 
peals, and,  a  final  judgment  having  been 
rendered  in  that  court  upon  his  writ  of  er- 
ror, he  could  not  thereafter  have  invoked  the 
jurisdiction  of  this  court  upon  another  writ 
of  error  to  review  the  judgment  of  the  cir- 
cuit court;  for,  as  said  in  Robinton  v.  Cald- 
well, 165  U.  S.  359,  362,  41  L.  ed.  745,  746, 
17  Sup.  Ct.  Rep.  343,  "it  was  not  the  purpose 
of  the  judiciary  act  of  1891  to  give  a  party 
who  was  defeated  in  a  circuit  court  of  the 
United  States  the  right  to  have  the  case  fl- 
gnally  determined  upon  its  merits  both  in  this 

*  court  and  in  the  circuit  court  of  appeals,"  al- 

*  though  the  latter'court,  before  disposing  of 
•  ease  which  might  have  been  brought  here 
directly  from  the  circuit  court,  may  certify 

21  S.  C— 12. 


to  this  court  questions  or  propositions  as  in- 
dicated in  the  6th  section  of  the  above  act. 
But  the  plaintiff  waa  not  bound  to  go  to  the 
circuit  court  of  appeals,  and  thereby  cut 
himself  off  from  the  right  to  have  this  court 
declare  whether  the  circuit  court  erred  in 
holding  that  the  state  law  upon  which  he  re- 
lied for  judgment  was  repugnant  to  the  Con- 
stitution of  the  United  States. 

Cases  in  this  court  are  cited  which  hold 
that  where  the  plaintiff  invokes  the  juris- 
diction of  the  circuit  court  solely  upon  the 
ground  of  diverse  citizenship,  and  where  the 
claim  of  the  invalidity  of  a  state  statute  un- 
der the  Constitution  of  the  United  States 
came  from  the  defendant,  or  arose  after  the 
filing  of  the  petition  or  during  the  progress 
of  the  suit,  then  the  judgment  of  the  circuit 
court  of  appeals  is  final  within  the  meaning 
of  the  6th  section  of  the  act  of  1891  (26  Stat, 
at  L.  826,  828,  chap.  617),  declaring  that 
"the  judgments  or  decrees  of  the  circuit 
courts  of  appeals  shall  be  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  en- 
tirely upon  the  opposite  parties  to  the  suit 
or  controversy  being  aliens  and  citizens  of 
the  United  States  or  citizens  of  different 
states."  Colorado  C.  Consol.  Min.  Co.  v. 
Turek,  150  U.  S.  138,  37  It.  ed.  1030,  14  Sup. 
Ct.  Rep.  35;  Borgmeyer  v.  Idler,  156  U.  S. 
408,  414,  40  L.  ed.  199,  201,  16  Sup.  Ct  Rep. 
Z4;Em  parte  Jones,  164  U.  S.  691,  693,  41  L 
ed.  601,  602,  17  Sup.  Ot.  Rep.  222. 

When  the  question  is  whether  a  judgment 
of  the  circuit  court  of  appeals  is  final  in  a 
particular  case,  it  may  well  be  that  the  ju- 
risdiction of  the  circuit  court  is,  within  the 
meaning  of  that  section,  to  be  regarded  as 
dependent  entirely  upon  the  diverse  citizen- 
ship of  the  parties  if  the  plaintiff  invoked 
the  authority  of  that  court  only  upon  that 
ground;  because  in  such  case  the  jurisdic- 
tion of  the  court  needed  no  support  from  the 
averments  of  the  answer,  bnt  attached  and 
became  complete  upon  the  allegations  of  the 
petition.  But  no  such  test  of  the  jurisdic- 
tion of  this  court  to  review  the  final  judg- 
ment of  the  circuit  court  is  prescribed  by 
the  5th  section.  Our  jurisdiction  d»pends 
only  on  the  inquiry  whether  that  judgment 
was  in  a  case  in  which  it  waa  claimed  that 
a  state  law  was  repugnant  to  the  Constitu- 
tion of  the  United  States.  In  the  present* 
ease  the  circuit  court,  upon  the  claim  of  one* 
of  the  parties,* applied  the  Constitution  to* 
the  case,  and  put  the  plaintiff  out  of  court. 
Cornell  v.  Green,  163  U.  S.  75,  41  L.  ed.  70, 
16  Sup.  Ct.  Rep.  909.  Any  other  interpreta- 
tion of  the  statute  is  inconsistent  with  the 
equal  right  of  the  plaintiff  with  the  defend- 
ant to  come  here,  if  unsuccessful,  in  a  case 
embraced  by  the  5th  section.  Here  the  plain- 
tiff could  not  have  raised  in  his  petition  any 
question  of  a  Federal  right.  He  sued  on  the 
bonds  held  by  him,  and  sought  only  a  judg- 
ment for  money.  His  cause  of  action  was 
not  Federal  in  its  nature.  He  therefore 
could  not  have  invoked  the  jurisdiction  of 
the  circuit  court  upon  any  ground  except 
that  of  diverse  citizenship.  He  could  not 
have  added  to  or  enforced  jurisdiction  by  an- 
ticipating the  defense  and  alleging  in  his  pe- 
tition that  the  defendant  township  would  in 
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its  answer  claim  that  the  state  statute  in 
question  was  in  contravention  of  the  Consti- 
tution of  the  United  States ;  for  that  would 
have  been  matter  of  defense,  and  the  allega- 
tion could,  on  motion,  have  been  properly 
stricken  from  the  petition.  Nevertheless, 
the  case  is  one  in  which  there  was  a  claim 
that  a  state  law  was  repugnant  to  the  Con- 
stitution of  the  United  States. 

The  views  expressed  by  us  as  to  the  scope 
of  the  act  of  1891  are  supported  by  Bolder 
r.  Aultman,  M.  &  Co.  189  U.  S.  81,  88,  42  L. 
ed.  869,  671, 18  Sup.  Ct  Rep.  269.  That  was 
an  action  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Michigan 
upon  a  written  contract  relating  to  agricul- 
tural machines,  the  plaintiff  being  a  corpo- 
ration of  Ohio,  and  the  defendant  a  corpora- 
tion of  Michigan.  No  question  of  a  Federal 
nature  appeared  in  the  plaintiff's  petition. 
The  defendant,  however,  claimed  that  a  cer- 
tain statute  of  Michigan  stood  in  the  way  of 
the  plaintiff  maintaining  its  action.  This 
court  said:  "The  circuit  court,  in  giving 
judgment  for  the  plaintiff,  held  that  the  con- 
tract was  made  in  the  state  of  Ohio,  and  that 
the  statute  of  Michigan,  so  far  as  it  applied 
to  the  business  carried  on  by  the  plaintiff 
in  that  state  under  the  contract,  was  in  con- 
flict with  the  Constitution  of  the  United 
States  authorizing  Congress  to  regulate  in- 
terstate commerce.  68  Fed.  Rep.  467.  This 
was  therefore  a  'case  in  which  the  Constitu- 
tion or  law  of  a  state  is  claimed  to  be  in  con- 
travention of  the  Constitution  of  the  United 
HStates,'  and  was  rightly  brought  directly  to 
2  this  court  by  writ  of  error  under  the  act  of 
•  March  3d  •  1891,  chap.  617,  8  6.  26  Stat, 
at  L.  828.  Upon  such  a  writ  of  error,  dif- 
fering in  these  respects  from  a  writ  of  error 
to  the  highest  court  of  a  state,  the  jurisdic- 
tion of  this  court  does  not  depend  upon  the 
question  whether  the  right  claimed  under 
the  Constitution  of  the  united  States  has 
been  upheld  or  denied  in  the  court  below; 
and  the  jurisdiction  of  this  court  is  not  lim- 
ited to  the  constitutional  question,  but  in- 
cludes the  whole  case.  Whitten  v.  Tomlin- 
»on,  160  U.  S.  231,  238,  40  L.  ed.  406,  411, 16 
Sup.  Ct.  Rep.  297 ;  Penn  Slut.  L.  Ins.  Co.  v. 
Austin,  168  U.  S.  685,  42  L.  ed.  626,  18  Sup. 
Ct  Rep.  223." 

This  brings  us  to  the  inquiry  whether  it 
ean  be  assumed  from  the  present  record  that 
a  claim  was  made  in  the  circuit  court  that 
the  statute  of  the  state  under  the  authority 
of  which  the  bonds  in  suit  were  issued  was 
invalid  under  the  Constitution  of  the  United 
States.  There  can  be  but  one  answer  to  this 
question,  if  we  may  look  to  the  opinion  filed 
by  the  circuit  court  when  it  disposed  of  the 
demurrer.  Although  the  demurrer  was  gen- 
eral in  its  nature,  it  referred  to  the  petition 
and  its  allegations,  and  thus  brought  to  the 
attention  of  the  court  the  state  enactment 
under  which  the  bonds  were  issued;  and  it 
was  certainly  competent  for  the  township  to 
elaim  at  the  hearing  of  the  demurrer  that 
such  enactment  upon  its  face  was  repugnant 
to  the  Constitution  of  the  United  States,  and 
therefore  void.  Turning  to  the  opinion  of 
the  circuit  court,  made  part  of  the  trans- 


cript, we  find  it  expressly  stated  therein,  not 
only  that  such  a  claim  was  made  by  the  town- 
ship on  the  hearing  of  the  demurrer,  but  that 
the  judgment  sustaining  the  demurrer  and 
dismissing  the  petition  was  placed  upon  the 
sole  ground  that  the  elaim  that  the  state 
law  contravened  the  Constitution  of  the 
United  States  was  well  made. 

Is  the  opinion  of  the  circuit  court  of  no 
value  to  us  when  considering  this  case?  May 
we  not  look  to  it  for  the  purpose  of  ascer- 
taining whether  it  was  claimed  that  the 
state  Taw  contravened  the  Constitution  of 
the  United  States  t  It  is  said  that  we  can- 
not, and  that  view  is  supposed  to  be  sus- 
tained by  England  v.  Qebhardt  (1884)  112 
U.  S.  602,  605,  506,  28  L.  ed.  811,  812,  6  Sup. 
Ct  Rep.  287,  which  was  a  writ  of  error  to  re- 
view a  judgment  of  a  circuit  court  remanding 
to  the  state  court  a  case  removed  therefromg 
under  S  5  of  the  act  of  March  Sd,  1875,  chap.? 
187,  18  Stat  at  L.  472.  In  the*petition  for* 
removal  in  that  ease  it  was  averred  that  the 
parties  to  the  suit  were  citizens  of  different 
states,  and  it  was  stated  generally  in  the  or- 
der remanding  the  case  that  there  was  a  find- 
ing of  the  court  that  they  were  not  That 
finding  was,  of  course,  based  upon  facte 
brought  to  the  attention  of  the  court  in  the 
proper  form.  But  the  facts  bearing  upon 
the  question  of  diverse  citizenship  did  not  ap- 
pear in  a  bill  of  exceptions,  nor  in  an  agreed 
statement  of  facte,  nor  in  a  special  finding 
in  the  nature  of  a  special  verdict,  nor  in  any 
other  proper  or  appropriate  mode.  It,  how- 
ever, did  appear  from  the  record  that  certain 
affidavits  copied  into  the  transcript  had  been 
filed  in  the  case.  This  court  held  that  the 
affidavits  formed  no  part  of  the  record,  say- 
ing :  "The  mere  fact  that  a  paper  is  found 
among  the  files  in  a  cause  does  not  of  itself 
make  it  a  part  of  the  record.  If  not  a  part 
of  the  pleadings  or  process  in  the  cause,  it 
must  be  put  into  the  record  by  some  action 
of  the  court  Bargeant  v.  State  Bank,  12 
How.  371,  384,  13  t.  ed.  1028.  1033;  Fisher 
v.  Coekerell,  5  Pet  248,  254,  8  L.  ed.  114, 116. 
This  must  be  done  by  a  bill  of  exceptions, 
or  something  which  !b  equivalent  Here, 
however,  that  has  not  been  done."  The  opin- 
ion thus  concluded:  "Neither  is  the  opinion 
of  the  court  a  part  of  the  record.  Our  rule 
8f,  §  2,  requires  a  copy  of  any  opinion  that 
is  filed  in  a  cause  be  annexed  to  and  trans- 
mitted with  the  record,  on  a  writ  of  error  or 
an  appeal  to  this  court;  but  that  of  itself 
does  not  make  it  a  part  of  the  record  below." 
That  language  is  not  to  be  taken  too  broadly 
or  without  reference  to  the  particular  case 
then  before  the  court    What  was  said  may 


WW*  of  Brror,  Return  and  Record. — 1.  The 
clerk  of  the  court  to  wblcb  any  writ  of  error 
may  be  directed  shall  make  return  of  the  same, 
by  transmitting  a  true  copy  of  the  record,  and 
of  the  assignment  of  errors,  and  of  all  pro- 
ceedings In  the  case,  under  his  hand  and  the  seal 
of  the  court. 

1.  In  all  cases  brought  to  this  court,  by  writ 
of  error  or  appeal,  to  review  any  lodgment  or 
decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the 
opinion  or  opinions  filed  In  the  ease. 


Digitized  by 


Google 


1000. 


LOEB  t.  TRUSTEES  OP 


COLUMBIA  TOWNSHIP. 


179 


undoubtedly  be  taken  as  an  adjudication 
9  that  the  opinion  of  the  court  cannot,  under 
jour  rule,  be  referred  to  for  the  purpose  of 
•  ascertaining  the  evidence  or  the  facts'found 
below  upon  which  the  judgment  was  baaed; 
but  not  as  precluding  this  court  from  look- 
ing into  the  opinion  of  the  trial  court  for  any 
purpose  whatever;  as,  for  instance,  for  the 
purpose  of  ascertaining  whether  either  party 
claimed,  in  proper  form,  that  a  state  law 
upon  which  some  of  the  issues  depended  was 
in  contravention  of  the  Constitution  of  the 
United  States.  The  principal,  if  not  the 
only,  object  of  requiring  the  opinion  to  be  an- 
nexed to  and  transmitted  to  this  court  was 
that  we  might  be  informed  of  the  grounds 
upon  which  the  court  below  proceeded.  Un- 
less the  rule  had  at  least  that  object  why 
should  it  have  been  adopted  t 

In  United  State*  v.  Taylor,  147  U.  S.  60S, 
700,  37  L.  ed.  335,  337,  13  Sup.  Ct.  Rep.  470, 
which  came  from  a  circuit  court  of  the  Unit- 
ad  States,  this  court  said :  "It  was  formerly 
held  that,  even  in  writs  of  error  to  a  state 
court,  the  opinion  of  the  court  below  was 
not  a  part  of  the  record  {Williams  v.  Wor- 
rit, 12  Wheat.  117,  110,  6  L.  ed.  571, 
Rector  v.  Ashley,  0  Wall.  142,  18  L.  ed. 
733 ;  Gibson  v.  Chouteau,  8  Wall.  314,  10  L. 
ed.  317) ;  but  the  inconvenience  of  this  rule 
became  so  great  that  it  was  subsequently 
changed  (Murdoch  v.  Memphis,  20  Wall.  590, 
22  L.  ed.  429),  and,  finally,  the  8th  rule  of 
this  court  was  so  modified,  in  1873,  as  to  re- 

r're  a  copy  of  the  opinion  to  be  incorporated 
the  transcript." 

In  Sayward  v.  Denny,  158  U.  S.  180,  181, 
SO  Ll  ed.  941, 15  Sup.  Ct.  Rep.  777,  in  which 
the  question  was  whether  it  sufficiently  ap- 
peared from  the  record  that  the  state  court 
had  denied  any  Federal  right  or  immunity 
specially  set  up  or  claimed  by  the  party  who 
invoked  our  jurisdiction,  the  Chief  Justice 
observed  that  certain  propositions  must  be 
regarded  as  settled, — one  of  which  was  that 
the  arguments  of  counsel  formed  no  part  of 
the  record,  "though  the  opinions  of  the  state 
courts  are  now  made  such  by  rule," — citing, 
among  other  cases,  United  States  v.  Taylor, 
above  referred  to. 

The  rule  of  our  court  referred  to  does  not 
apply  alone  to  cases  brought  here  from  the 
highest  court  of  a  state.  It  applies,  in 
terms,  to  all  cases  brought  to  this  court  by 
writ  of  error  or  appeal.  What,  therefore, 
was  said  in  the  above  cases  as  to  the  object 
and  effect  of  the  rule  applies  to  records  from 
a  circuit  court  of  the  United  States. 
>  Some  light  is  thrown  upon  this  question 
■  by  the  decisions  in  cases  from  the  highest 
courts  of  the  states.  In  Murdoch  v.*  Mem- 
phis, 20  Wall.  590,  633,  22  L.  ed.  429,  443,  it 
was  said  that  in  determining  whether  a  Fed- 
eral question  was  actually  raised  and  de- 
cided in  the  state  court  "this  court  has  been 
inclined  to  restrict  its  inquiries  too  much  by 
this  express  limitation  of  the  inquiry  'to  the 
face  of  the  record.'  What  was  the  record  of 
a  case  was  pretty  well  understood  as  a  com- 
mon-law phrase  at  the  time  that  statute  [act 
of  1780]  was  enacted.  But  the  statutes  of 
the  states  and  new  modes  of  proceedings  in 


those  courts  have  changed  and  confused  the 
matter  very  much  since  that  time."  After 
observing  that  it  was  in  reference  to  one  of 
the  necessities  thus  brought  about  that  this 
court  had  long  since  determined  to  consider 
as  part  of  the  record  the  opinions  delivered 
in  such  cases  by  the  supreme  court  of  Lou- 
isiana, it  was  said:  "And  though  we  have 
repeatedly  decided  that  the  opinions  of  other 
state  courts  cannot  be  looked  into  to  ascer- 
tain what  was  decided,  we  see  no  reason  why, 
since  this  restriction  is  removed,  we  should 
not  so  far  examine  those  opinions,  when 
properly  authenticated,  aa  may  be  useful  in 
determining  that  question." 

The  subject  was  again  considered  in  Gross 
v.  United  States  Mortg.  Co.  108  U.  S.  477, 
486,  27  L.  ed.  705,  798,  2  Sup.  Ct  Rep.  940, 
which  came  from  the  supreme  court  of  Illi- 
nois. After  referring  to  what  was  said  in 
Murdoch  v.  Memphis,  this  court  said:  "We 
cannot,  therefore,  doubt  that  in  the  existing 
state  of  the  law  it  is  our  duty  to  examine 
the  opinion  of  the  supreme  court  of  Illinois, 
in  connection  with  other  portions  of  the  rec- 
ord, for  the  purpose  of  ascertaining  whether 
this  writ  of  error  properly  raises  any  ques- 
tion determined  by  the  state  court  adversely 
to  a  right,  title,  or  immunity  under  the  Con- 
stitution or  laws  of  the  United  States,  and 
specially  set  up  and  claimed  by  the  party 
bringing  the  writ."  It  is  true  that  in  that 
case  the  court  stated  that  any  difficulty  upon 
the  subject  was  removed  by  the  statutes  of 
Illinois  regulating  that  subject;  but  the  de- 
cision was  not  placed  upon  that  ground. 

It  has  long  been  the  practice  of  this  court 
in  cases  coming  from  a  state  court  to  refer 
to  its  opinion  made  part  of  the  record,  for 
the  purpose  of  ascertaining  whether  any  Fed- 
eral right  specially  set  up  or  claimed  had 
been  denied  to  the  plaintiff  in  error,  or  a 
whether  the   judgment  rested   upon  anyj 
ground  of*  local  law  sufficient  to  dispose  of* 
the  case  without  reference  to  any  question  of 
a  Federal  character.   And  we  have  done  this 
without  stopping  to  inquire  whether  there 
was  any  statute  of  the  state  requiring  the 
opinion  of  the  court  to  be  filed  in  the  case 
as  part  of  the  record. 

For  the  reasons  we  have  given  it  must  be 
held  that  in  a  case  brought  here  from  a  cir- 
cuit court  the  opinion  regularly  filed  below, 
and  which  has  been  annexed  to  and  transmit- 
ted with  the  record,  may  be  examined  in  or- 
der to  ascertain,  in  eases  like  this,  whether 
either  party  claimed  that  a  state  statute 
upon  which  the  judgment  necessarily  de- 
pended, in  whole  or  in  part,  was  in  contra- 
vention of  the  Constitution  of  the  United 
States.  By  this,  however,  we  must  not  be 
understood  as  saying  that  the  opinion  below 
may  be  examined  in  order  to  ascertain  that 
which  under  proper  practice  should  be  made 
to  appear  in  a  bill  of  exceptions,  or  by  an 
agreed  statement  of  facta,  or  by  the  plead- 
ings. 

The  result  is  that  this  court  has  Juris- 
diction to  review  the  judgment  of  the  circuit 
court,  and  to  determine  every  question 
properly  arising  in  the  ease.   We  may  there- 
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fore  determine  whether  the  court  below  erred 
in  sustaining  the  demurrer  to  the  petition. 

II.  One  of  the  questions  arising  upon  the 
record  is  whether  the  defendant  township  is 
a  corporation  within  the  meaning  of  that 
clause  of  the  judiciary  act  of  August  13th, 
1888,  chap.  880,  25  Stat,  at  L.  433,  434,  $  1, 
which  excludes  from  the  cognizance  of  a 
circuit  or  district  court  of  the  United  States 
"any  suit,  except  upon  foreign  bills  of  ex- 
change, to  recover  the  contents  of  any  prom- 
issory note  or  other  chose  in  action  in  favor 
of  any  assignee,  or  of  any  subsequent  holder, 
if  such  instrument  be  payable  to  bearer  and 
be  not  made  by  any  corporation,  unless  such 
suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  as- 
signment or  transfer  had  been  made."  This 
question  affects  the  jurisdiction  of  the  cir- 
cuit court  to  take  cognizance  of  this  case. 

When  the  act  of  1888  was  passed  it  was 
the  established  law  that  a  municipal  oorpo- 
o  ration  created  under  the  laws  of  a  state, 
*with  power  to  sue  and  be  sued  and  to  incur 
*  obligations,  was  to*be  deemed  a  citizen  of 
that  state  for  purposes  of  suit  by  or  against 
it  in  the  courts  of  the  United  States.  In 
Cowles  v.  Mercer  County,  7  Wall.  118,  122, 
tub  nam.  Mercer  County  Supra,  v.  Cowles,  18 
L.  ed.  86,  88,  this  court  said:  "It  is  enough 
for  this  case  that  we  find  the  board  of  su- 
pervisors [of  the  county]  to  be  a  corporation 
authorized  to  contract  for  the  county.  The 
power  to  contract  with  citizens  of  other 
states  implies  liability  to  suit  by  citizens  of 
other  states,  and  no  statute  limitation  of  su- 
ability can  defeat  a  jurisdiction  given  by 
the  Constitution."  Lincoln  County  v.  Lun- 
ing,  133  U.  S.  629,  531,  33  L.  ed.  766,  767,  10 
Sup.  Ct  Rep.  363;  McCoy  v.  Washington 
County,  3  Wall.  Jr.  381,  384,  Fed.  Cas.  No. 
8,731;  Dillon,  Removal  of  Causes,  (  106.  We 
perceive  nothing  in  that  act  indicating  any 
purpose  of  Congress  to  exclude  from  the  ju- 
risdiction of  the  circuit  courts  of  the  United 
States  suits  by  or  against  municipal  cor- 
porations having  authority  by  the  laws  cre- 
ating them  to  sue  or  to  incur  liabilities  in 
their  corporate  name.  It  must  therefore  be 
taken  that  the  words  "any  corporation,"  in 
the  act  of  1888,  include  municipal  as  well 
as  private  corporations.  And  it  is  the  set- 
tled law  of  Ohio  that  a  township  is  suable 
on  account  of  any  liabilities  incurred  by  it. 
Harding  v.  New  Haven  Twp.  3  Ohio,  227; 
Concord  Twp.  v.  Miller,  6  Ohio,  184 ;  Wilson 
v.  Trustees  of  Jfo.  16,  8  Ohio.  174.  Now, 
by  the  statutes  of  Ohio,  the  defendant  town- 
ship was  constituted  a  body  politic  and  cor- 
porate for  the  purpose  of  enjoying  and  ex- 
ercising the  rights  and  privileges  conferred 
upon  it  by  law,  and  was  made  capable  of  su- 
ing and  being  sued,  pleading  and  being 
impleaded.  1  Bates's  Anno.  Stat.  Ohio,  S 
1376.  It  was  created  for  purposes  of  local 
administration,  and  is  a  corporation.  Fair- 
field Twp.  Bd.  of  Edu.  v.  Ladd,  26  Ohio  St 
210,  213;  Lane  v.  State,  39  Ohio  St.  314. 
As,  therefore,  the  bonds  in  suit  were  exe- 
cuted by  the  defendant  township,  a  corpora- 
tion, and  are  payable  to  bearer,  the  present 
holder,  being  a  citizen  of  a  state  different 


from  that  of  which  the  township  was  a  cor- 
poration, was  entitled  to  sue  upon  them  with* 
out  reference  to  the  citizenship  of  any  prior 
holder.  Thompson  v.  Perrine,  106  U.  S.  589, 
592,  693,  27  L.  ed.  298,  300,  1  Sup.  Ct  Rep. 
664,  568.  This  point  was  properly  decided 
for  the  plaintiff. 

III.    Was  the  statute  under  which  then 
bonds  in  suit  were  issued  in  violation  of  the  5 
Constitution  of  the  United  States!  *  The  cir-* 
cuit  court  held  that  it  was;  and,  the  plaintiff 
having  elected  to  stand  upon  his  petition,  the 
action  was  dismissed. 

Looking  at  all  the  provisions  of  the  stat- 
ute that  court  held  that  the  case  was  em- 
braced by  Norwood  v.  Baker,  172  U.  S.  269, 
279,  297,  43  L.  ed.  443,  447,  454,  19  Sup.  Ct 
Rep.  187,  and  upon  the  authority  of  that 
case  held  that  the  bonds  were  issued  in  con- 
travention of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  prohibit- 
ing the  taking  of  property  without  due  pro- 
cess of  law. 

In  Norwood  v.  Baker  it  was  said  that  "the 
exaction  from  the  owner  of  private  property 
of  the  cost  of  a  public  improvement  in  sub- 
stantial excess  of  the  special  benefits  accru- 
ing to  him  is,  to  the  extent  of  such  excess,  a 
taking,  under  the  guise  of  taxation,  of  priv- 
ate property  for  public  use  without  compen- 
sation, and  that  the  assessment  involved  in 
that  case,  made  against  abutting  property, 
to  pay  the  cost  and  expense  of  opening  a 
street  in  a  village,  was  illegal  and  void  be- 
cause made  "under  a  rule  which  excluded 
any  inquiry  as  to  special  benefits,  and  the 
necessary  operation  of  which  was,  to  the  ex- 
tent of  the  excess  of  the  oost  of  opening  the 
street  in  question  over  any  special  benefits 
accruing  to  the  abutting  property  therefrom, 
to  take  private  property  for  public  use  with- 
out compensation." 

We  are  of  opinion  that  the  circuit  court 
erred  in  holding  that  the  petition  made  a 
case  that  necessarily  brought  it  within  the 
decision  in  Norwood  v.  Baker,  so  far  as  ths 
relief  sought  by  the  plaintiff  was  concerned. 

We  have  seen  that  the  1st  section  of  tile 
act  of  1893  authorized  and  required  the  im- 
provement to  be  made,  and  directed  the 
township  to  appropriate,  enter  upon,  and 
hold  any  real  estate  necessary  for  such  pur- 
pose; that  the  2d  section  directed  that  pro- 
ceedings for  condemnation  be  immediately 
taken  in  the  probate  court  under  specified 
sections  of  the  Revised  Statutes  of  Ohio; 
that  the  3d  section  prescribed  how  the  as- 
sessment to  meet  the  cost  of  improvement 
shall  be  made  namely  "upon  each  front  foot 
of  the  lots  and  lands  abutting  on  each  side 
of  said  Williams  avenue  between  the  termini 
mentioned;"  and  that  a  separate  section,  the 
4th,  directed  bonds  to  be  issued  "for  the  pur- 
pose of  raising  money  necessary  to  meet  thesi 
expense  of  the  improvement"  9 
•The  2d  section  of  the  act  directed  tits* 
trustees  of  the  township  to  make  immediate 
application  to  the  probate  court  of  the  coun- 
ty, as  provided  in  §  2236  of  the  Revised  Stat- 
utes of  Ohio,  and  declared  that  the  proceed- 
ings thereafter,  as  far  as  practicable,  should 
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conform  to  the  provisions  of  ||  2238  to  2201, 
inclusive.  Those  sections  do  not  relate  to 
modes  of  assessment,  but  only  to  the  steps 
to  be  taken  by  a  municipal  corporation  when 
it  appropriates  private  property  for  public 
purposes.  From  other  sections  of  those  stat- 
utes it  appears  that  when  the  municipal  cor- 
poration appropriates  or  otherwise  acquires 
lots  or  lands  for  the  purpose  of  laying  off, 
opening,  extending,  straightening,  or  widen- 
ing a  street,  alley,  or  other  public  highway, 
or  is  possessed  of  property  which  it  desires 
to  improve  for  street  purposes,  the  council 
may  decline  to  assess  the  cost  and  expenses 
of  such  appropriation,  or  acquisition,  and  of 
the  improvement,  upon  the  general  tax  list  in 
which  case  the  same  "shall  be  assessed  upon 
all  the  taxable  real  and  personal  property  in 
the  corporation."  {  2263.  But  by  J  2264  it 
is  provided  that  in  all  cases  where  an  im- 
provement of  any  kind  is  made  of  an  exist- 
ing street,  alley,  or  other  public  highway, 
and  the  council  declines  to  assess  the  costs 
and  expenses  or  any  part  thereof  on  the  gen- 
oral  tax  list,  the  amount  not  so  assessed  shall 
be  assessed  by  the  council  on  the  abutting 
and  such  adjacent  and  contiguous  or  other 
benefited  lots  and  lands  in  the  corporation, 
either  in  proportion  to  the  benefits  which 
may  result  from  the  improvements,  or  ac- 
cording to  the  value  of  the  properly  assessed, 
or  by  the  front  foot  of  the  property  bound- 
ing and  abutting  upon  the  improvement,  as 
the  council  by  ordinance,  "setting  forth 
specifically  the  lots  and  lands  to  be  assessed, 
may  determine  before  the  improvement  is 
made," — the  assessments  to  be  payable  in  one 
or  more  instalments,  and  at  such  times  as 
the  council  might  prescribe. 

Now  let  it  be  supposed  that  the  3d  section 
of  the  special  act  in  question  prescribed  a 
rule  by  which  all  inquiry  is  precluded  in 
respect  of  special  benefits  accruing  to  the  ad- 
joining property  owners,  and  that  an  assess- 
ment under  that  section  would  be  invalid 
a  under  the  decision  in  "Norwood  v.  Baker,  as 
5J  taking  private  property  for  public  use  with- 
•  out  just*  compensation, — upon  which  ques- 
tion we  express  no  opinion, — would  it  follow 
that  the  township  would  escape  liability  on 
the  bonds  T  We  think  not.  The  4th  section 
of  the  act,  authorizing  and  directing  bonds 
to  be  issued  for  the  purpose  of  raising  the 
money  necessary  to  meet  the  expenses  of  the 
improvement  in  question,  may  stand  with 
sections  1  and  2,  even  if  section  3  were  held 
to  be  void  as  prescribing  an  illegal  mode  of 
assessment.  The  power  to  issue  bonds  to 
raise  the  money,  and  the  mode  in  which  the 
township  should  raise  the  necessary  sums  to 
pay  the  bonds  when  due,  as  well  as  the  in- 
terest accruing  thereon  from  time  to  time, 
are  distinct  and  separable  matters. 

If  the  act  under  which  the  bonds  were  is- 
sued had  not  contained  any  provision  what- 
ever for  an  assessment  to  raise  money  to 
meet  them,  the  township  could  not  have  re- 

Sudiated  its  obligation  to  pay  the  bonds;  for 
i  the  act  would  be  found  the  command  of 
the  legislature  to  widen  and  extend  Williams 
•venue,  to  immediately  secure  by  proceedings 
in  the  probate  court  the  land  required  for  too 


proposed  work,  to  issue  bonds  to  raise  tha 
money  necessary  to  meet  the  expenses  of  the 
improvement.  We  ought  not  to  hold  the 
statute  invalid  if  it  failed  to  provide  some 
legal  mode  of  assessment  to  raise  money  to 
pay  the  bonds  when  they  matured,  with  the 
interest  accruing  thereon.  The  statute,  so 
far  as  tha  question  of  the  power  to  issue 
bonds  and  put  them  on  the  market  is  con- 
cerned, may  be  carried  into  effect  without 
reference  to  the  3d  section.  So  that,  if  that 
section  were  held  void  under  Norwood  v. 
Baker,  the  remaining  sections,  being  valid, 
can  stand  and  their  provisions  be  executed. 

There  is  some  ground  for  saying  that  the 
legislature  would  not  have  passed,  the  act 
without  the  3d  section;  and  that  was  the 
view  expressed  by  the  learned  judge  who 
tried  the  case  below.  But  we  do  not  think 
that  such  is  so  manifestly  the  case  as  to 
justify  the  courts  in  refusing  to  execute  the 
valid  parts  of  the  statute  when  that  can  be 
done  in  harmony  with  the  intention  of  the 
legislature  to  have  the  improvement  in  ques- 
tion made  by  the  township  and  its  cost  met 
by  issuing  bonds.  We  think  the  case  comes 
withinFayetteCounty  Treasurer  r.PeopWgds 
Drovers'  Bank,  47  Ohio  St.  503,  623,  10  L.  R.e 
A.  106,  26  N.  E.  607,  in  which  the  court  said:  * 
"The  question* arises,  however,  whether,  if* 
that  portion  of  the  section  is  declared  whol- 
ly or  in  part  unconstitutional  and  void,  it 
may  not  result  in  invalidating  the  entire 
section.  As  one  section  of  a  statute  may  be 
repugnant  to  the  Constitution  without  ren- 
dering tha  whole  act  void,  so,  one  provision 
of  a  section  may  be  invalid  by  reason  of  its 
not  conforming  to  the  Constitution,  while 
all  the  other  provisions  may  be  subject  to 
no  constitutional  infirmity.  One  part  may 
stand,  while  another  will  fall,  unless  the 
two  are  so  connected,  or  dependent  on  each 
other  in  subject-matter,  meaning,  or  purpose, 
that  the  good  cannot  remain  without  the 
bad.  The  point  is  not  whether  the  parts  are 
contained  m  the  same  section,  for  the  dis- 
tribution into  sections  is  purely  artificial, 
but  whether  they  are  essentially  and  insep- 
arably connected  in  substance, — whether  the 
provisions  are  so  interdependent  that  one 
cannot  operate  without  the  other." 

The  relief  asked,  and  the  only  relief  that 
could  be  granted  in  the  present  action,  is  a 
judgment  for  money.  If  the  township  should 
refuse  to  satisfy  a  judgment  rendered  against 
it,  and  H  appropriate  proceedings  are  then 
instituted  to  compel  it  to  make  an  assess- 
ment to  raise  money  sufficient  to  pay  the 
bonds,the  question  will  then  arise  whether  the 
mode  prescribed  by  the  3d  section  of  the  act 
of  1S03  can  be  legally  pursued;  and,  if  not, 
whether  the  laws  of  the  state  do  not  author- 
ize the  adoption  of  some  other  mode  by 
which  the  defendant  can  be  compelled  to 
meet  the  obligations  it  assumed  under  the  au- 
thority of  the  legislature  of  the  state.  All 
that  we  now  decide  is  that,  even  if  tha  Sd 
section  of  the  state  statute  in  question  be 
stricken  out  as  invalid,  the  petition  makes 
a  case  entitling  the  plaintiff  to  a  judgment 
against  the  township.  Whether  a  judg- 
ment if  rendered  could  be  collected,  without 
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farther  legislation,  depends  upon  considera- 
tions that  need  not  now  be  examined. 

IV.  But  it  is  contended  that,  independent- 
ly of  any  question  of  Federal  law,  the  stat- 
ute of  Ohio  under  which  the  bonds  were  is- 
sued was  in  violation  of  the  Constitution  of 
that  state  in  that,  when  requiring  the  de- 
fendant township  to  widen  and  extend  the 
h  avenue  in  question,  the  legislature  exercised 
$  administrative,  not  legislative,  powers.  This 

*  contention  is  not  supported  by  the*decisions 
of  the  supreme  court  of  Ohio  made  prior  to 
the  issuing  of  these  bonds.  Those  decisions 
were  to  the  contrary. 

In  State  ea  rel.  Bibbs  v.  Franklin  County 
Comrs.  36  Ohio  St  468,  467,  decided  in  1880, 
the  question  was  directly  presented  as  to 
the  validity  under  the  Constitution  of  Ohio 
of  a  statute  authorizing  and  directing  a  par- 
ticular county  to  levy  a  special  tax,  not  to 
exceed  a  given  amount,  for  the  purpose  of 
building,  grading,  and  gravelling  or  mac- 
adamizing a  named  public  highway.  On  be- 
half of  the  county  it  was  insisted  that  the 
legislature  could  not  constitutionally  compel 
it  or  the  people  to  make  an  improvement  of 
merely  a  focal  character,  for  the  reason  that 
the  local  authorities  were  made  by  the  Con- 
stitution the  sole  judges  of  the  necessity  of 
such  an  improvement.  The  supreme  court 
of  the  state  said:  "The  power  of  the  legis- 
lature to  pass  a  mandatory  statute,  requir- 
ing the  commissioners  to  levy  the  tax  and 
improve  the  road  in  question,  is  denied  by 
the  defendant.  The  only  provision  which 
the  Constitution  contains  with  respect  to  the 
eounty  commissioners  is  the  following:  'The 
commissioners  of  counties,  the  trustees  of 
townships,  and  similar  boards,  shall  have 
power  of  local  taxation  as  may  be  prescribed 
by  law.'  Art.  10,  (  7.  Manifestly  this  is  no 
limitation  on  the  power  of  the  general  as- 
sembly ;  and  the  inquiry  therefore  is  as  to  the 
extent  of  such  power.  That  it  is  only  legis- 
lative is  conceded,  but  that  is  undeniably  a 
very  broad  power,  and  includes,  generally 
the  right  to  direct,  in  invitum,  the  construc- 
tion and  repair  of  public  highways,  and  the 
levy  of  taxes  to  defray  the  necessary  expenses 
thereof.  That  the  power  is  liable  to  great 
abuse  is  denied  by  no  one,  but  the  responsi- 
bility, as  well  as  the  power,  rests  with  the 
legislature." 

But  in  State  em  rel.  Broerman  v.  Hamil- 
ton County  Oomrs.  64  Ohio  St.  383,  43  N. 
E.  687,  and  Bixson  v.  Burson,  64  Ohio  St. 
470,  43  N.  E.  1000,  decided  in  1890,  the  prin- 
ciple announced  in  State  em  rel.  Bibbs  v. 
Franklin  County  Oomrs.  was  declared  to  be 
unsound.  In  the  first  case  the  supreme  court 
of  Ohio  held  to  be  invalid  an  act  of  the  legis- 
lature which,  without  the  petition  of  anyone 
interested,  authorized  certain  local  improve- 
ments to  be  made  with  the  consent  of  the 
eounty  commissioners,  but  which  was  so 
« framed  as  to  require  the  commissioners  to 

*  proceed  in  the  way  and  to  the  extent  mapped 

*  out  by  the  legislature.  The  court'said  that 
the  act  was  "an  assumption  of  powers  over 
the  affairs  of  a  county  not  possessed  by  the 
general  assembly, — it  is  administrative  in 
character,  and  not  legislative.   .   .   .   It  it 


simply  a  usurpation  of  the  powers  hereto- 
fore always  allowed  to  the  proper  adminis- 
trative boards  selected  by  the  people  of  the 
localities  concerned,  in  the  exercise  of  the 
right  of  local  self-government."  In  the  lat- 
ter case  the  court  expressly  overruled  the 
second  syllabus  in  State  em  rel.  Bibbs  v. 
Franklin  County  Oomrs.  (which  under  the 
statutes  of  Ohio  is  to  be  regarded  as  present- 
ing the  point  adjudged),  stating  that  "an  act 
providing  for  the  improvement  of  a  desig- 
nated county  road  it  local  in  its  nature,  and 
not  in  conflict  with  art.  2,  §  26,  of  the  Con- 
stitution, which  provides  that  'all  laws  of 
a  general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state.' " 

What,  under  these  circumstances,  was  the 
duty  of  the  circuit  court!  That  court,  speak- 
ing by  Judge  Thompson,  held  that  its  duty 
was  to  enforce  the  provisions  of  the  Consti- 
tution of  Ohio  as  interpreted  by  the  supreme 
court  of  that  state  at  the  time  the  bonds  wen 
issued,  and  not  permit  the  contrary  decisions, 
made  after  the  bonds  were  issued,  to  have  a 
retroactive  effect.  This  was  in  accordance 
with  the  long-established  doctrine  of  this 
court,  to  the  effect  that  the  question,  arising 
in  a  suit  in  a  Federal  court,  of  the  power  of 
a  municipal  corporation  to  make  negotiable 
securities,  is  to  be  determined  by  the  law  as 
judicially  declared  by  the  highest  court  of 
the  state  when  the  securities  were  issued, 
and  that  the  rights  and  obligations  of  par- 
ties accruing  under  such  a  state  of  the  law 
would  not  be  affected  by  a  different  course 
of  judicial  decisions  subsequently  rendered, 
any  more  than  by  subsequent  legislation. 
Our  decisions  to  that  effect  are  so  numerous 
that  any  further  discussion  of  the  question 
is  unnecessary,  and  we  need  only  cite  some 
of  the  adjudged  cases.  Rowan  v.  Runnels,  6 
How.  134,  12  L.  ed.  86;  Ohio  Life  Ins.  dT.Oo. 
v.  Debolt,  16  How.  416,  432,  14  L.  ed.  007, 
1003;  Oleott  v.  Fond  du  Lac  County  Supers. 
16  Wall.  678,  21  L.  ed.  382;  Douglass  v.  Pike 
County,  101  U.  S.  677,  25  L.  ed.  068 ;  Taylor 
v.  Ypsilanti,  106  U.  S.  60,  71,  26  L.  ed.  1008, 
1012;  Ralls  County  v.  Douglass,  106  U.  8. 
728,  26  L.  ed.  957 ;  Green  County  v.  Conness, 
100  U.  S.  104,  105,  27  L.  ed.  872,  3  Sup.  Ct 
Rep.  60;  Anderson  v.  Santa  Anna,  116  U.et 
S.  366,  361,  362,  20  L.  ed.  633.  635,  6  Sup.* 
Ct.  Rep.  i\Z-* German  Sav.  Bank  v.  FrankUn* 
County,  128  U.  S.  526,  630,  32  L.  ed.  610, 
626,  0  Sup.  Ct  Rep.  160;  Wade  v.  Travis 
County,  174  U.  S.  400,  610,  43  L.  ed.  1060, 
1065,  19  Sup.  Ct  Rep.  716. 

It  should  be  here  said  that  the  doctrine  of 
prior  cases  was  not  in  any  wise  changed  or 
impaired  by  the  decision  in  Central  Land  Co. 
v.  Laidley,  159  U.  S.  103,  111,  40  L.  ed.  01, 
04, 16  Sup.  Ct  Rep.  80,  in  which  it  was  held 
that  under  the  statute  giving  this  court  au- 
thority to  review  the  judgment  of  the  high- 
est court  of  the  state,  we  were  without  juris- 
diction if  the  action  of  that  court  was  im- 
peached simply  on  the  ground  that  it  had 
not  determined  the  rights  of  the  plaintiff  in 
error  in  accordance  with  its  decisions  in  force 
when  those  rights  accrued,  but  had  followed 
its  decisions  of  a  contrary  character  rendered 
after  bit  rights  had  accrued.    This  court 
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held  that  a  mere  change  of  decision  in  the 
state  court  did  not  present  a  question  of 
Federal  right  under  that  clause  of  the  Con- 
stitution of  the  United  States  prohibiting  a 
state  from  passing  any  law  impairing  the  ob- 
ligation of  contracts,  that  the  question  of 
such  impairment  did  not  arise  unless  the 
judgment  complained  of  gave  effect  to  some 
provision  of  the  state  Constitution,  or  some 
enactment  claimed  by  the  defeated  party  to 
impair  the  obligation  of  the  particular  con- 
tract in  question.  As,  however,  the  circuit 
courts  of  the  United  States  are  courts  of  "an 
independent  jurisdiction  in  the  administra- 
tion of  state  laws  co-ordinate  with,  and  not 
subordinate  to,  that  of  the  state  courts,  and 
are  bound  to  exercise  their  own  judgment 
as  to  the  meaning  and  effect  of  those  laws" 
{Burgess  v.  BeUgman,  107  U.  S.  80,  83,  34, 
27  L.  ed.  350,  365,  2  Sup.  Ct  Rep.  10 ;  Folsom 
v.  Toxonship  Ninety-siw,  169  U.  S.  011,  624, 
026,  40  L.  ed.  278,  283, 10  Sup.  Ct  Rep.  174), 
they  may,  in  suits  within  their  jurisdiction, 
properly  hold,  as  in  numerous  cases  this 
court  has  held,  that  the  rights  of  parties 
arising  under  contracts  not  involving  ques- 
tions of  a  Federal  nature  are  to  be  deter- 
mined in  accordance  with  the  settled  princi- 
ples of  local  law  as  maintained  by  the  high- 
est court  of  the  state  at  the  time  such  rights 
accrued.  He  statutory  provision  that  the 
laws  of  the  several  states,  except  where 
the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  deci- 
sion in  trials  at  common  law,  in  courts  of 
the  United  States,  in  cases  where  they  apply 
- (U.  8.  Rev.  Stat.  8  721),  has  not  been  con- 
strued as  absolutely  requiring  conformity, 
•  in  such  cases,  to  decisions  of  the'state  courts 
rendered  after  the  rights  of  parties  have  ac- 
crued under  the  previous  decisions  of  those 
courts  of  a  contrary  character. 

It  results  that  the  circuit  court  did  not  err 
in  overruling  the  point  raised  under  the  de- 
murrer at  the  hearing  below,  to  the  effect 
that  the  state  enactment  was  invalid  under 
the  Constitution  of  the  state. 

The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  for  further  pro- 
ceedings consistent  with  law  and  this  opin- 
ion. 

Reversed. 


(179  U.  S.  442) 

CHICAGO,  MILWAUKEE,  ft  ST.  PAUL 
RAILWAY  COMPANY,  Petitioner, 
v. 

C.  H.  BOSWORTH,  Receiver  of  the  Chicago, 
Peoria,  &  St  Louis  Railway  Company,  et 
at 

Oarriert — liability  for  lots  of  oar*  of  a  con- 
necting carrier  by  fire — ears  in  yard*  of 
terminal  company. 

A  railroad  company  Is  liable  to  a  connecting 
carrier  for  the  loss  of  the  latter's  cars  by  Are 
while  in  the  possession  and  control  of  the 
former  company,  but  standing  In  the  yard  of 
a  terminal  company,  awaiting  orders  from 
consignees  Cob.  farther  movement,  where  the 
contract  with  the  terminal  company  Is  not 


for  the  storage  of  the  car*  bat  mere'y  for 
terminal  facilities  and  storage  room. 

[No.  11.] 

Argued  October  24,  tS,  1899.   Decided  De- 
cember 17,  1900. 


0 


N  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  review  a  decision  re- 
versing that  of  the  Circuit  Court  in  favor 
of  a  railroad  company  in  the  action  for  the 
loss  of  properly  by  fire.  Reverted. 

See  same  ease  below,  30  C  O.  A.  641, 
60  U.  S.  App.  274,  87  Fed.  Rep.  72. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Burton   Hanson,    Qeorge  B. 
Peck,  and  Qeorge  P.  Cory  tor  petitioner. 

Messrs.  Bluford  Wilson  and  Philip 
Barton  Warren  for  respondents. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  decision  of  the  controversy  presented 
in  this  record  is  controlled  by  the  principles 
announced  in  the  opinion  just  delivered  in 
H uniting  Elevator  Co.  v.  Bosworth,  number 
12  of  this  term  (next  case) .  The  claim  of  the 
railroad  company  was  for  the  value  of  cer- 
tain cars,  admittedly  owned  by  it  which  had 
been  received  by  the  Peoria  Company  at  va- 
rious times  on  and  prior  to  October  28,  1894, 
from  a  connecting  carrier,  upon  shipments 
of  barley  from  various  points  to  commission 
merchants  in  St  Louis,  the  cars,  except  in 
one  or  two  instances,  being  routed  on  the 
way  bills  to  East  St  Louis.  The  cars  so 
taken  by  the  Peoria  Company  were  deposited 
on  the  tracks  at  East  St  Louis  set  apart 
for  the  use  of  the  Peoria  Company  under  the 
circumstances  disclosed  in  the  opinion  in 
the  Uuntting  Elevator  Company  Case,  and 
while  awaiting  orders  from  the  consignees 
for  further  movement  were  destroyed  in  the 
fire  of  October  28,  1894.  The  circuit  court 
entered  a  decree  in  favor  of  the  railroad 
company,  but  this  decree  was  reversed  by  then 
circuit  court  of  appeals.  £ 
•For  the  reasons  stated  in  the  opinion  in* 
the  Uuntting  Elevator  Company  case,  the  de- 
cree of  the  Circuit  Court  of  Appeals  must 
be  reversed,  and  the  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Illinois  affirmed. 


(179  U.  S.  416) 

HUNTTTNG  ELEVATOR  COMPANY,  Peti- 
tioner, 
v. 

0.  H.  BOSWORTH,  Receiver  of  the  Chicago, 
Peoria,  A  St  Louis  Railway  Company, 
et  al. 

Carriers — loss  by  fire — ears  in  yard  of  ter- 
minal association. 

A  railroad  company  Is  liable,  at  least  as  a 
warehouseman,  for  goods  transported  by  It 
and  remaining  In  ears  still  subject  to  Its 
orders  In  the  yard  of  a  terminal  association 
under  a  contract  with  the  terminal  association 
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for  "terminal  faculties"  for  "the  handling-  of 
Ita  train*  .  .  .  and  the  handling  and 
care  of  Ita  freight,"  without  any  provision 
that  the  terminal  association  will  store  cars, 
bat  only  to  furnish  "storage  room"  for  the 
cars  necessary  to  the  carrier's  business,  with 
a  provision  also  that  the  railroad  company 
shall  repair  its  own  cars  damaged  In  making 
and  breaking  op  trains,  except  those  dam- 
aged outside  of  the  yards  set  apart  for  its 
use,  and  that  these  shall  be  repaired  by  the 
party  causing  the  damage,  while  the  cars  in 
the  yards  are  not  subject  to  be  moved  by  the 
terminal  association,  by  the  orders  of  the 
consignee,  or  any  other  person  untU  Instruc- 
tions to  do  so  are  given  by  the  railroad  com- 
pany, and  It,  In  Its  dealings  with  other  car- 
riers, assumes,  to  have  the  possession  and 
control  of  such  cars. 

[No.  12.] 

Argued  October  H,  t5,  1S99.   Decided  De- 
cember 17,  1900. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  to  review  a  decision  re- 
versing decrees  of  s>  Circuit  Court  in  an 
action  against  a  railroad  company  for  loss 
of  property  by  fire.  Reversed. 

See  same  case  below,  30  C.  C.  A.  541.  56 
U.  S.  App.  274,  87  Fed.  Rep.  72. 

Statement  by  Mr.  Justice  Wlltei 
This  case  involves  deciding  whether  the 
defendants  in  error  are  liable  for  the  damage 
occasioned  to  certain  property,  resulting 
from  a  fire  which  occurred  on  October  28, 
1894,  in  a  railroad  yard  at  East  St  Louis, 
Illinois. 

The  Chicago,  Peoria,  ft  St  Louis  Railway 
Company,  at  the  date  of  the  fire  in  question, 
was  being  operated  by  a  receiver  appointed 
on  September  22,  1893,  in  foreclosure  pro- 
ceedings instituted  in  the  circuit  court  of 
the  United  States  for  the  southern  district 
of  Illinois. 

On  the  assumption  that  the  receiver  was 
responsible  for  the  damage  occasioned  by  the 
fire  above  referred  to,  various  persons  and 
corporations  who  had  suffered  loss  filed  their 
Interventions,  asserting  a  liability  on  the 
©part  of  the  receiver  for  such  damage.  The 
^  Interveners  were  nine  in  number,  and  all  but 
*  two  sought  recovery  for  the  loss  occasioned 
by  the  damage  or  destruction  of  barley.  The 
claims  other  than  for  barley  were  asserted 
by  the  Chicago,  Milwaukee,  A  St  Paul  Rail- 
way Company,  and  the  Carr,  Ryder,  ft  En- 
gler  Company;  the  former  corporation  ask' 
ing  to  be  allowed  for  the  value  of  ita  cars, 
in  which  were  contained  the  destroyed  or 
damaged  barley,  while  the  latter  corpora- 
tion demanded  the  value  of  certain  doors, 
sashes,  etc,  consigned  to  Birmingham, 
Alabama.  A  list  of  all  the  interveners  to 
given  in  the  margin.t 


tNames  of  tbe  interveners :  The  Carr,  Ryder, 
ft  Engler  Company ;  The  Chlcsgo,  Milwaukee,  ft 
St.  Paul  Railway  Company;  The  8.  H.  Hyde 
Elevator  Company;  The  W.  W.  Cargtll  Com- 
pany ;  Jacob  Ran ;  Gilchrist  ft  Company,  a  part- 
nership; The  Hunttlng  Elevator  Company :  Mc- 
Mlchael  ft  Son,  a  partnership ;  and  Henry  Rlppe. 


The  interventions  which  related  to  barley 
shipments  alleged  delivery  of  toe  ears  of 
barley  to  an  initial  carrier,  consigned  to 
a  named  commission  merchant  in  St,  Louis, 
via  East  St  Louis ;  the  delivery  of  the  barley 
so  shipped  to  the  receiver  of  the  Peoria  Com- 
pany to  be  "transported  to  its  destination;" 
the  carriage  by  that  company  as  far  as  East 
St  Louis,  and  the  damage  by  fire  of  the  bar- 
ley in  the  cars  "while  the  same  were  (till  in 
transit  and  on  the  way  to  destination,  and 
in  the  possession  and  under  the  control"  of 
the  receiver  of  the  Peoria  Company.  In  the 
answers  filed  by  the  receiver  there  was  no 
denial  of  the  allegations  contained  in  the 
intervening  petitions  as  to  the  shipment  of 
the  barley  in  question  and  the  destination 
thereof.  The  answers,  in  effect,  merely 
averred  that  after  the  receipt  of  the  cars 
and  contents  by  the  receiver,  they  were  de- 
livered by  him,  in  the  due  course  of  business, 
to  the  Terminal  Railroad  Association  of  St 
Louis,  and  were  damaged  or  destroyed  while 
in  the  possession  of  that  association  and  by 
its  negligence. 

It  was  alleged  that  the  delivery  to  the 
Terminal  Association  had  been  made  by 
virtue  of  a  contract  between  the  receiver  and 
the  Terminal  Association,  of  date  June  1, 
1891,  which  contract  was  annexed  as  a  part 
of  the  answer;  and  that  by  the  custom  in 
course  of  business  existing  between  the 
receiver  and  the  Terminal  Association 
for  four  years  prior  to  the  deliveries  in  ques-£ 
tion,  it  resulted  that  the  Terminal  Associa-j- 
tion  and  not  the'receiver  was  bound  for  the 
damage  which  the  fire  had  brought  about 
The  receiver,  moreover,  filed  a  cross  petition 
praying  that  the  Terminal  Association  be 
made  a  party  defendant  to  the  intervention 
proceedings,  so  that  its  liability  to  the  inter- 
veners might  be  decreed.  Upon  this  appli- 
cation the  court  issued  a  rule  upon  the  as- 
sociation to  show  cause  why  it  should  not 
be  made  a  party  defendant  as  prayed.  To 
this  action,  the  Terminal  Association  ap- 
peared, solely  for  the  purpose  of  ob- 
jecting to  the  jurisdiction,  and  moved 
to  discharge  the  rule  for  various  rea- 
sons, all  of  which  addressed  them- 
selves to  the  want  of  power  to  compel  the  ap- 
pearance of  the  Terminal  Association  as  a 
defendant  to  the  interventions.  The  cross- 
petition,  rule,  and  the  motion  just  referred 
to  were  not  thereafter  pressed  upon  the  at- 
tention of  the  court,  and  the  Terminal  As- 
sociation never  appeared  as  a  party  to  the 
intervention  proceedings. 

When  the  issues  on  the  interventions  were 
thus  made  up,  the  court  referred  the  claims 
of  all  the  interveners  to  a  master  to  take 
testimony  and  report  Under  this  reference 
the  testimony  as  to  all  the  interventions  was 
taken  together.  During  the  course  of  the 
taking  of  the  testimony  before  the  master, 
it  having  developed  that  the  propinquity  of 
a  warehouse  filled  with  hay  was  the  proxi- 
mate cause  of  the  fire,  the  interveners  added 
to  their  petitions  the  following  allegations, 
as  "a  further,  separate,  and  distinct  ground 
of  recovery  therein,"  viz.: 

"That  upon  the  arrival  of  the  cars  men- 
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tioned  and  described  in  said  petition  at  said 
East  St.  Louis,  and  while  the  same  were  still 
in  the  possession  of  said  receiver,  said  re- 
ceiver negligently  caused  and  permitted 
them,  together  with  their  contents,  to  be 
placed  upon  certain  tracks  in  close  prox- 
imity to  a  large  wooden  warehouse  filled 
with  baled  and  loose  hay,  and  through  which 
said  warehouse  locomotive  engines  were  fre- 
quently passing  and  repassing  during  all 
hours, night  and  day; that  said  wooden  ware- 
house was  open  at  the  sides  and  ends,  and  had 
railroad  tracks  passing  through  it,  over 
which  locomotive  engines  frequently  passed, 
and  said  hay  was  generally  exposed  to  fire 
escaping  from  said  locomotives;  that  said 
warehouse  and  bay  were  easily  ignitible,  and 
Son  account  of  the  inflammable  condition  of 
«said  hay,  the  large  quantity  thereof,  and 
*  the  dimensions  of*said  wooden  warehouse, 
the  same,  if  set  on  Are,  would  burn  with 
great  rapidity  and  produce  a  great  confla- 
gration, all  of  which  the  receiver  well  knew, 
yet  notwithstanding  all  this  he  negligently 
and  carelessly  caused  and  permitted  said 
cars  and  their  contents  to  be  placed  upon  said 
side  track,  near  said  warehouse,  and  to  re- 
main thereon  for  several  days,  when  said  hay 
and  warehouse  were  in  some  manner  set  fire 
to,  and  the  same  burned  so  rapidly,  and  pro- 
duced such  a  large  conflagration,  that  said 
cars  and  their  contents  were  damaged  and 
destroyed,  as  stated  in  said  several  petitions, 
nnd  the  petitioners,  damaged  in  the  manner 
and  to  the  extent  and  amount,  as  therein 
stated." 

_  Prior  to  the  filing  of  the  amended  peti- 
tions of  the  interveners  as  above  stated,  the 
testimony  before  the  master  had  shown  that 
there  was  keen  competition  for  the  carriage 
of  barley  and  other  commodities  from  points 
in  Iowa,  Wisconsin,  and  Minnesota,  between 
roads  entering  St.  Louis  from  the  west  side 
of  the  river  and  those  which  carried  freight 
from  the  territory  named  into  St  Louis  via 
bridge  or  ferry  connections  from  East  St, 
Louis.  Indeed,  it  was  shown  that  in  order 
to  yet  a  proportion  of  the  business  the  roads 
on  the  East  St.  Louis  side  of  the  river  were 
obliged  to  furnish  dealers  with  facilities 
equal  to  those  which  could  be  obtained  from 
roads  entering  St.  Louis  on  the  west  side. 
For  this  purpose  a  joint  through  rate  to  St. 
Louis  for  barley  was  made,  and  on  the  arri- 
val of  the  barley  at  East  St.  Louis,  unless 
the  consignees  had  previously  directed  to  the 
contrary,  instead  of  being  immediately 
transferred  across  the  Mississippi  river  for 
delivery  to  the  consignees  in  St  Louis,  it 
was  held  in  the  cars  at  East  St.  Louis  to 
enable  the  consignees  to  dispose  of  the  same 
in  carload  lots;  and  when  so  disposed  of  the 
cars  were  either  delivered  in  St  Louis  or 
transferred  for  shipment  elsewhere,  as  might 
be  ordered  by  the  consignees.  To  such  an 
extent  did  this  custom  prevail  that  it  was 
testified  that  East  St  Louis  had  become  the 
market  place  for  barley  consigned  from  the 
territory  named  to  St.  Louis. 

On  the  hearing  before  the  master,  after 
the  testimony  on  the  subject  just  stated  had 
been  introduced,  an  offer  of  proof  and  stip- 


ulation respecting  same  was  made,  to  whiche 
we  shall  now  call  attention.   In  presenting* 
a  motion  for  a  continuance  of  the*hearing,< 
on  the  ground  that  he  had  been  unable  to 
procure  the  attendance  of  Mr.  Teichman  and 
other  commission  merchants  of  St  Louis, 
counsel  for  the  receiver  said: 

"We  expect  to  prove  by  these  witnesses 
that  the  St.  Louis  Terminal  Railroad  Asso- 
ciation personally  solicited  this  particular 
barley  business,  originating  on  the  Chicago, 
Milwaukee,  &  St.  Paul  road,  on  which  this  con- 
troversy is  pending;  that  these  solicitations 
by  the  Terminal  Railroad  Association  were 
made  to  all  the  barley  dealers  in  St.  Louis, 
to  whom  the  particular  consignments  of  bar- 
ley are  made,  which  are  now  in  litigation; 
that  the  Terminal  Railroad  Association,  as 
an  inducement  to  barley  dealers  and  ship- 
pers, agreed  to  hold  the  cars  on  their  tracks 
at  East  St.  Louis  free  of  car  service,  and  of- 
fered other  facilities  in  and  about  their  yards 
at  East  St  Louis,  by  which  the  St  Louis 
Terminal  Railroad  Association  succeeded  in 
securing  the  business  of  all  of  the  shippers; 
by  that  term,  I  mean  the  consignees  and 
shippers  except  the  business  of  the  John 
Wolf  Commission  Company,  whose  business 
was  being  handled  by  the  Wiggins  Ferry 
Company,  a  competing  line  with  the  St 
Louis  Terminal  Railroad  Association,  and 
that  at  a  later  day  they  also  secured  the 
business  of  this  last-named  firm.  And  that 
the  solicitation  was  made  in  the  interest  of 
the  Terminal  Railroad  Association  for  the 
express  purpose  of  having  the  business  sent 
down  the  east  side  of  the  Mississippi  river, 
so  as  to  give  them  the  benefit  of  the  trans- 
fer across  the  river  from  East  St  Louis  to 
St.  Louis  in  competition  with  lines  west  of 
the  Mississippi  river." 

In  the  record  is  next  set  out  the  following 
statements  of  counsel  for  the  interveners: 

Counsel  for  interveners:  ".  .  .  Now 
in  reference  to  the  testimony  of  people  at 
St  Louis,  in  respect  to  the  arrangement 
made  by  the  Terminal  Railroad  Association, 
by  which  it  would  hold  these  ears  of  barley 
and  so  forth,  rather  than  to  postpone  this 
hearing  at  this  time  I  will  consent  that  the 
witnesses,  if  here,  would  testify  as  Mr.  Wil- 
son has  stated.  So  I  do  not  think  a  con- 
tinuance should  be  granted  on  that  applica- 
tion.   

"To  expedite  matters,  it  is  stipulated  that® 
the  witnesses  Otto  Teichman,  Henry  Grieve?} 
of  the  John  Wall  Commission'Company,  L.* 
Leinke,  and  Charles  Orthwein,  at  St.  Louis, 
if  present,  would  testify  substantially  as  has 
been  stated  by  Mr.  WilBon." 

Leave  having  been  granted  the  receiver  to 
answer  the  amended  petitions,  he  met  the 
new  averments  respecting  the  warehouse  con- 
tained in  the  amended  petitions,  by  denying 
that,  while  in  the  possession  of  the  receiver, 
the  latter  negligently  caused  or  permitted 
the  property  in  question  to  be  placed  in  prox- 
imity to  the  warehouse  referred  to  in  the 
amended  petitions,  and  further  averred  that 
after  the  delivery  of  the  cars  to  the  Terminal 
Association  the  receiver  no  longer  controlled 
and  directed  the  placing  of  the  cars  in  the 
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yards  of  the  Terminal  Association.  It  was 
also  denied  that  the  receiver  had  any  knowl- 
edge of  the  dangerous  character  of  the  ware- 
house. 

So,  also,  in  the  amended  answer,  doubt- 
less to  be  able  to  avail  himself  of  what  was 
deemed  to  be  a  defense  arising  from  the  tes- 
timony as  to  the  custom  of  detaining  ship- 
ments of  barley,  the  offer  of  proof  and  the 
stipulation  above  referred  to,  the  receiver 
■et  up  a  new  defense,  stated  in  his  answers 
as  follows: 

"This  receiver,  further  answering,  avers 
that  all  of  the  said  intervening  petitioners 
had  knowledge,  through  their  consignees,  of 
the  condition  of  affairs  that  existed  in  the 
yards  of  the  said  railroad  association  prior 
to  and  at  the  time  said  cars  and  contents 
were  damaged  and  destroyed.. 

"This  receiver,  further  answering,  avers 
that  the  cars  and  contents  mentioned  in  the 
said  intervening  petitions  if  tor  being  placed 
remained  in  close  proximity  to  said  wooden 
warehouse  until  the  same  were  damaged 
and  destroyed,  with  the  full  knowledge,  ap- 
proval, and  consent  of  the  said  intervening 
petitioners,  through  their  agents,  their  re- 
spective consignees;  and  in  fact  thus  re- 
mained for  the  convenience  of  said  con- 
signees, and  at  their  risk." 

In  the  meanwhile,  as  by  the  proof  which 
had  been  already  introduced  before  the 
master,  it  was  shown  that  the  relations  be- 
tween the  Terminal  Association  and  the  re- 
ceiver, at  the  time  of  the  fire,  were  not  con- 
trolled by  the  contract  of  1891,  which  the  re- 
ceiver had  annexed  to  his  answer,  but  were 
governed  by  a  contract  made  on  August  1, 
{31882,  which  had  been  produced  on  the  hear- 
ting before  the  master,  the  receiver,  in  his 
*  amended* answer,  admitted  in  effect  the  error 
of  the  averment  of  his  original  answer,  and 
conceded  that  the  controversy,  in  so  far  as 
controlled  by  the  contract,  depended  upon  the 
one  made  in  1892. 

After  the  conclusion  of  the  testimony  the 
master,  in  a  careful  opinion  reviewing  the 
law  and  the  facts,  reported  substantially  in 
favor  of  the  claims  of  all  the  interveners. 
The  testimony  which  had  been  taken  as  to 
all  the  interventions  was  embodied  in  but 
one  report,  that  upon  the  intervention  of 
Jacob  Rau,  and  was  referred  to  in  the  re- 
ports filed  upon  the  other  claims. 

After  hearing  on  exceptions  filed  by  the 
receiver  to  the  reports  of  the  master,  the 
court  overruled  the  exceptions,  affirmed  the 
reports  and  decreed  the  liability  of  the  re- 
ceiver to  the  interveners.  An  appeal  was 
taken  to  the  circuit  court  of  appeals  for  the 
seventh  circuit,  not  only  by  the  receiver,  but, 
by  leave  of  the  court,  the  Chicago,  Peoria, 
k  St  Louis  Railroad  Company — which  had 
become  the  owners  of  the  Peoria  Railway, 
as  assignees  of  the  purchaser  at  a  foreclosure 
•ale— also  perfected  an  appeal.  In  the  cir- 
cuit court  of  appeals  the  decrees  of  the  cir- 
cuit court  as  to  all  but  one  of  the  interveners 
were  reversed.  The  appellate  court,  however, 
was  divided  in  opinion  as  to  the  reasons  for 


its  action  in  the  cases  which  were  reversed, 
such  division  of  opinion  being  upon  the  de- 
ductions to  be  drawn  from  the  evidence,  one 
judge  concluding  that  the  circuit  court  erred 
upon  the  grounds  stated  in  his  opinion,  while 
another  member  of  the  court,  who  concurred 
in  the  conclusion  that  the  court  below  had 
erred,  assigned  different  reasons.  A  third 
member  of  the  court  dissented  because  he 
thought  the  court  below  had  deduced  proper 
inferences  from  the  proof  in  the  cause.  SO 
C.  C.  A.  641,  66  U.  S.  App.  274,  87  Fed.  Rep. 
72.  Thereupon  *  writ  of  certiorari  was 
granted  by  this  court. 

Messrt.  Burton  Hanson,  George  R.n 
Peck,  and  Oeorge  P.  Gary  for  petitioners.  5 
*  Messrs.  Bluford  Wilson  and  Philip* 
Barton  Warren  for  respondents. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

A  solution  of  the  issues  which  arise  on 
this  record  involves  only  an  analysis  of  the 
facts  for  the  purpose  of  ascertaining  the 
true  inferences  to  be  drawn  therefrom.  In 
the  statement  of  the  case  which  we  have 
just  made  we  have  given  an  outline  of  the 
origin  of  the  controversy,  and  have  referred 
to  the  facts  only  so  far  as  essential  to  eluci- 
date the  pleadings.  We  propose  now  to  re- 
view the  facts  upon  which  the  controversy 
turns.  The  testimony  to  which  we  shall  re- 
fer in  doing  so  is  contained  in  the  record  of 
the  case  of  Jacob  Rau,  number  13  of  this 
term,  as  in  taking  the  appeals,  following  the 
course  adopted  by  the  master  in  making  his 
report,  the  testimony  as  to  all  the  interven- 
tions was  brought  up  in  that  case  only,  and 
as  found  in  that  record  has  been  treated  in 
the  argument  as  applicable  to  all  the  inter- 
ventions. 

The  Terminal  Railroad  Association  of  St. 
Louis,  which  will  be  hereafter,  for  brevity, 
styled  the  Terminal  Association,  possessed 
in  the  city  of  East  St.  Louis  extensive  tracks, 
yards,  and  facilities  for  the  purpose  of  suc- 
cessfully carrying  on  the  railroad  traffic 
which  came  to  that  point.  It  was  connected 
with  and  operated  lines  of  railroad  running 
across  two  bridges,  leading  to  St.  Louis, 
Missouri,  and  had  many  transfer  tracks  in 
its  railroad  yards,  which  were  connected,  not 
only  with  its  St.  Louis  tracks,  but  with  the 
lines  of  various  railroads  which  reached 
East  St  Louis  from  different  pointB.  The 
Terminal  Association,  therefore,  controlled 
the  transfer  of  railroad  business  arriving 
at  East  St  Louis  for  St  Louis,  and  from 
St  Louis  to  East  St  Louis,  thence  to  other 
points,  except  to  the  extent  that  both  of  these 
classes  of  business  were  competed  for  by  the 
Wiggins  Ferry  Company,  a  corporation  own- 
ing and  operating  a  transfer  ferry  between 
East  St  Louis  and  St  Louis,  which  latter 
company  also  possessed  terminal  facilities  in 
East  St  Louis.  » 

The  Chicago,  Peoria  &  St  Louis  Railway,*) 
which  we  shall*  hereafter  for  brevity  refer* 
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to  as  the  Peoria  Company,  even  when  con- 
sidering the  acta  of  the  receiver  of  that  com- 
pany, operated  a  line  of  railroad  between 
Peoria,  Illinois  and  East  St.  Louis,  in  the 
same  state.  It  commenced  business  at  East 
St.  Louis  about  January,  1891.  The  term- 
inus of  its  main  tracks  to  the  latter  place 
was  at  a  point  termed  Bridge  Junction,  at 
a  street  known  as  Stockyards  Avenue,  which 
was  either  beyond  the  city  limits,  or,  if 
within  the  city  limits,  was  on  the  outskirts 
thereof.  At  the  point  where  the  track  of  the 
Peoria  Company  thus  terminated,  that  road 
possessed  no  terminal  facilities  of  any  kind 
for  the  handling  of  its  freight  business.  It 
had  no  warehouses,  no  side  tracks,  no  switch 
engines,  and  no  conveniences  for  the  switch- 
ing or  handling  of  its  freight  trains.  The 
road  therefore  was  in  *  position  where  it 
was  practically  impossible  for  it  to  handle 
freight  destined  for  East  St  Louis  or  for 
carriage  beyond  that  point,  and  in  order  to 
enable  it  to  discharge  its  duty  as  a  common 
carrier  as  to  any  such  business  it  was  abso- 
lutely necessary  for  it  to  make  some  arrange- 
ment for  that  purpose.  It  is  true  that  the 
Peoria  Company  had  a  small  freight  house 
on  the  river  front,  with  one  or  more  side 
tracks  adjacent  thereto,  which  were  utilized 
for  the  loading  and  unloading  of  local 
freight.  But  neither  this  freight  house  nor 
the  tracks  in  question  were  directly  con- 
nected with  the  main  tracks  of  the  road. 
To  make  such  connection  it  was  essential, 
therefore,  for  the  Peoria  Company  to  use 
the  tracks  of  some  other  railroad. 

The  Peoria  Company  thus  being  substan- 
tially without  any  terminal  facilities  what- 
ever for  freight  business  at  East  St.  Louis, 
that  company  as  early  as  June  1,  1891, 
entered  into  an  agreement  with  the  Terminal 
Association  to  supply  such  deficiency.  In 
August,  1892,  the  agreement  made  in  1891 
was  modified,  and  governed  the  relations  of 

*  the  parties  when  the  fire  took  place.  A  copy 
5  of  this  agreement  is  in  the  margin.t 

•  *  Under  this  agreement,  the  incoming 
freight  trains  arriving  at  the  terminus  of 
the  main  track  of  the  Peoria  road  as  above 
stated  were  handled  substantially  as  follows: 


The  Peoria  train  was  stopped  on  a  Y? 
track.  There  the  Peoria*engine  was  detached* 
and  was  placed  on  a  stub  track  reserved  for 
the  purpose.  A  switch  engine  of  the  Term* 
inal  Association  then  took  hold,  broke  up 
the  train,  and  distributed  the  cars  on  the 
tracks  set  apart  for  the  Peoria  Company 
under  the  agreement. 

The  evidence  shows  that  the  place  assigned 
for  the  use  of  the  Peoria  Company  by  the 
Terminal  Association,  in  compliance  with 
the  contract,  was  a  particular  portion  of  the 
yard  of  the  latter  corporation,  viz.,  eleven 
tracks,  numbered  from  40  to  50,  and  that 
these  tracks  were  commonly  used  for  such 
purpose.  This  latter  fact  was  expressly  ad- 
mitted by  the  receiver  in  a  stipulation  made 
during  the  taking  of  testimony  before  the 
master  on  the  interventions,  in  subdivision 
numbered  2  of  which  it  was  agreed  that  the 
cars  and  other  property  were  damaged  by 
the  fire  in  question  "while  on  .the  tracks  of 
the  Terminal  Bailroad  Association  of  St. 
Louis,  in  its  yard  at  East  St.  Louis, 
commonly  used  by  the  receiver  herein 
under  the  agreement  between  taid  associa- 
tion and  the  Chicago,  Peoria,  d  St.  Louie 
Railroad  Company,  dated  August  1, 189Z." 
Though  the  stipulation  referred  to  was 
amended  in  January,  1896,  on  motion  of  the 
receiver,  by  the  elimination  of  certain  ad- 
missions contained  therein,  which  it  was  as- 
serted had  been  discovered  to  be  incorrect, 
no  attempt  was  made  to  seek  a  correction  of 
the  stipulation  so  far  as  respected  the  use 
of  the  deposit  tracks. 

Besides  the  freight  trains  coming  Into 
East  St.  Louis  from  the  main  track  of  the 
Peoria  road,  as  above  stated,  there  were* 
brought  to  the  aforesaid  deposit  tracks  the$J 
empty  as  well  as*  the  loaded  oars  of  the* 
Peoria  road,  coming  from  the  freight  house 
above  referred  to,  and  also  the  loaded  or 
empty  cars  destined  for  the  Peoria  Company 
from  other  points  and  coming  into  East  St. 
Louis  over  any  other  road  connecting  with 
the  Terminal  Association.    On  the  tracks 
to    which    all   these    cars    were  taken 
substantially,   therefore,   all    the  freight 
business  of  the  Peoria  Company,  whether 


tMemorandum  of  an  agreement,  made  tali 
first  day  of  August,  a.  d.  1692,  by  and  between 
the  Terminal  Bailroad  Association  ot  St.  Louis, 
party  of  the  first  part,  and  the  Chicago,  Peoria, 
A  St.  Louis  Railway  Company,  party  of  the 
second  part,  witnessed) : 

That  whereas,  the  party  of  the  first  part  un- 
dertakes to  give  the  party  of  the  second  part 
terminal  facilities  at  East  St.  Louis,  Illinois, 
for  the  handling  of  Its  trains,  care  of  Its  en- 
gines and  cars,  and  the  handling  and  care  of 
Its  freight,  under  the  following  terms  and  con- 
ditions : 

First.  It  Is  agreed  that  the  party  of  the  first 
part  shall  furnish  the  necessary  yard  room  and 
track  facilities  In  their  yards  In  East  St.  Loots, 
Illinois,  as  now  located,  and  the  necessary 
switch  engines  and  yardmen  to  do  the  switch- 
ing of  the  party  of  the  second  part,  in  the  mak- 
ing np  and  breaking  up  of  all  freight  trains  that 
depart  from  and  arrive  at  Bast  St.  Louis,  and 
to  furnish  storage  room  for  a  reasonable  num- 


ber of  cars  necessary  to  properly  take  care  of 
and  handle  the  business  of  the  party  of  the  sec- 
ond part,  not  exceeding  one  hundred  and  fifty 
(150)  cars  at  any  one  time ;  and  the  charge 
for  the  facilities  and  the  work  above  named 
shall  be  at  the  rate  of  fifty  cents  (50)  per 
loaded  car  In  and  out,  except  cars  on  which  the 
party  of  the  first  part  receives  a  bridge  toil, 
which  will  be  handled  free;  empty  cars  In  and 
out  free. 

Second.  Cars  made  "bad  order"  by  and  dur- 
ing the  making  up  and  breaking  up  of  trains 
of  the  party  of  the  second  part  to  be  repaired  by 
the  party  of  the  second  part,  and  the  party  of 
the  second  part  shall  furnish  its  own  car  In- 
spectors. 

All  cars  made  "bad  order"  ontslde  of  the 
yards  set  aside  for  the  use  of  the  party  of  the 
second  part  shall  be  repaired  by  the  party  caus- 
ing the  damage. 

Third.  For  all  loads  to  and  from  the  Nation- 
al stock  yards  the  party  of  the  second  part  Is  to 
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it  arose  from  dealings  with  the  Terminal 
Association  or  with  any  other  railroad  corpo- 
ration, was  carried  on,  and  there  all  the  out- 
going freight  trains  of  the  Peoria  Com- 
pany, whether  inbound  or  outbound,  whether 
destined  to  be  carried  to  some  ultimate  point 
by  the  Terminal  Association,  or  intended  for 
delivery  by  that  association  if  carried  over 
other  roads,  remained  upon  the  tracks  set 
apart  in  the  yard  of  the  Peoria  Company 
until  all  such  purposes  could  be  accom- 
plished. In  other  words,  under  the  agree- 
ment, all  the  ingoing  and  outgoing  terminal 
freight  business  of  the  Peoria  Company  was 
in  effect  ultimately  handled  by  the  Terminal 
Association,  and  the  yard  in  question,  as  far 
as  set  apart,  was  necessarily  a  yard  for  the 
transaction  of  every  variety  of  the  freight 
business  of  the  Peoria  Company. 

The  tracks  thus  set  apart  under  the  agree- 
ment— that  is,  tracks  numbered  from  40  to 
60 — were  capable  of  holding  two  hundred 
ears,  whilst  under  the  contract  the  Peoria 
road  was  entitled  to  storage  room  for  but 
one  hundred  and  fifty  cars.  The  evidence 
disclosed  that  the  Terminal  Association, 
whenever  it  found  it  convenient  to  do  so, 
utilized  the  surplus  space  for  the  deposit  of 
cars  not  belonging  to  the  Peoria  Company. 
The  receiver  of  the  Peoria  road  and  his  em- 
ployees (such  as  the  local  agent  at  East  St. 
Louis  and  his  assistants,  car  inspectors,  car 
repairers,  etc.)  had  access  to  the  deposit 
tracks.  A  car  used  as  a  work  shop  by  the 
car  repairers  of  the  Peoria  Company  was 
placed  near  to  said  tracks.  The  consignee 
had  also  ready  access  to  the  cars  placed  on 
such  tracks.  Over  a  portion  of  the  deposit 
tracks — that  is,  numbers  42  and  43 — passed 
a  structure  known  as  the  transfer  warehouse, 
a  building  some  COO  feet  in  length.  On  the 
night  of  the  lire  and  some  time  prior  there- 
!»to,  this  transfer  warehouse  was  being  used 
JJby  a  St.  Louis  corporation,  under  leave  of 
•  the  Terminal  Association,  for  the  storage  of 
loose  and  baled  hay. 

Such  being  the  relations  between  the 
Peoria  Company  and  the  Terminal  Associa- 
tion, we  are  brought  to  consider  the  par- 


ticular shipments  which  gave  rise  to  the  con- 
troversy in  this  case. 

In  September  and  October,  1804,  by  three 
distinct  transactions  evidenced  by  telegrams 
and  letters,  the  Huntting  Elevator  Com- 
pany, of  McGregor,  Iowa,  sold  to  the  Teich- 
man  Commission  Company,  of  St  Louis,  a 
large  quantity  of  barley.  Respecting  the 
first  purchase,  the  commission  company,  on 
September  15,  1894,  wrote  from  St.  Louis 
to  the  Huntting  Company:  "We  have  your 
telegram  accepting  our  bid  of  66  c  net  for 
25,000  bushels  sample  barley,  to  he  shipped 
to  us  here  via  East  St.  Louis."  five  days 
later  the  Huntting  Company  telegraphed  to 
the  commission  company  as  follows:  "We 
have  yours  of  the  10th;  please  wire  us  best 
offer  on  10,000  or  20,000  of  our  No.  3  sample 
barley  delivered  St.  Louis."  On  November 
1, 1804,  the  commission  company  telegraphed: 
"Sold  twenty  thousand  No.  3  fifty-four  net 
via  East  St.  Louis,"  and  confirmed  the  tele- 
gram by  letter  which  read  in  part  as  follows: 
"We  wired  you  sale  to-day  of  20,000  bus. 
your  No.  3  barley  at  54  c.  net  here,  to  be 
shipped  via  East  St.  Louis."  The  third  sale 
was  effected  on  October  10,  1894.  in  the  fol- 
lowing manner:  After  a  telegraphic  offer 
of  "fifty-five  net  five  thousand  McNalley 
sample"  had  been  declined,  the  commission 
company  telegraphed,  "Bid  fifty-six  net* 
leaving  small  margin,  shipment  via  East  St. 
Louis."  The  Huntting  Company  replied: 
"Accept  five  thousand  Lime  Spring  barley." 
The  barley  was  delivered  to  the  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company — 
three  cars  at  Lime  Spring,  Iowa,  and  seven 
cars  at  Prairie  du  Chien,  Iowa.  The  freight 
was  prepaid  by  the  elevator  company  and 
instructions  were  given  to  the  agent  of  the 
Milwaukee  Company  to  forward  the  cars  to 
the  commission  company  at  St.  Louis,  via 
East  St.  Louis. 

At  the  time  of  the  shipment  in  question 
no  receipts  were  issued  by  the  initial  carrier 
to  the  shipper  for  the  cars  of  barley  so  de-te 
livered.   It  is  shown,  however,  that  it  was* 
the  invariable* custom  of  the  agent  of  the* 
railway  company  to  fill  out  the  blanks  con- 
tained in  a  printed  form  of  way  bill,  the 


pay  the  party  of  the  first  part  one  (1)  dollar 
per  car  in  and  out,  Inclusive  of  the  charge  for 
making  up  and  breaking  up  of  trains,  but  not 
the  trackage  charge  at  National  stock  yards. 

Fourth.  All  cars  consigned  to  and  from  the 
East  St.  Louis  freight  house  of  the  party  of 
the  second  part  to  be  switched  to  and  from 
the  Wiggins  transfer  tracks  without  extra 
charge.  Regular  switching  charges  and  rules 
to  apply  on  all  other  cars  to  and  from  connec- 
tions, the  party  of  the  first  part  to  be  governed 
In  making  Its  collections  by  Instructions  shown 
on  billing  to  it  as  to  who  should  pay.  In  the 
absence  of  any  Instructions,  the  switching 
charges  will  follow  the  car. 

Fifth.  The  party  of  the  first  part  to  furnish 
track  room  upon  which  the  engines  of  the  par- 
ty of  the  second  part  can  be  switched  and  cared 
for  and  turned,  as  may  be  required ;  the  care  of 
such  engines  to  be  under  the  supervision  of  the 
party  of  the  first  part;  the  price  for  the  serv- 


ice rendered  to  be  agreed  upon  by  the  master 
mechanic  of  the  party  of  the  first  part  and  the 
superintendent  of  motive  power  and  machinery 
of  the  party  of  the  second  part. 

This  contract  to  be  In  force  from  and  after 
the  1st  day  of  August,  1892,  and  to  continue 
for  six  months  from  that  date,  and  to  be  re- 
newed from  time  to  time,  as  desired,  at  the  ex- 
piration thereof,  If  satisfactory  to  both  parties. 

In  witness  whereof,  the  parties  hereto  have 
caused  the  same  to  be  executed  In  duplicate  this 

—  day  of  ,  a.  D.  1802. 

Terminal  Railroad  Association  of  St.  Louis, 
By  J.  O.  Tan  Winkler, 

General  Superintendent. 
Attest :  — —  ,  Secretary. 

Chicago,  Peoria,  ft  St.  Louis 
Hallway  Company, 

By  W.  S.  Book, 

President 

Attest:  Marcus  Hook,  Secretary. 
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pertinent  portion  of  which  form  ia  inserted 
in  the  margin,  t 

A  completed  way  bill  accompanied  each 
car,  and  in  the  case  of  barley  consigned  to 
a  commission  company  in  St.  Louis,  it  would 
be  recited  that  the  car  was  "from"  the  named 

Slace  of  shipment  "to  East  St.  Louis,"  while 
i  the  column  headed  "Consignee  and  Des- 
tination" would  be  inserted  the  name  of  the 
consignee  and  the  address  "St.  Louis, 
Missouri."  And  the  testimony  leaves  no 
doubt  that  a  way  bill  conformably  to  the 
course  of  business  referred  to  accompanied 
each  particular  car  of  the  shipments  now 
under  consideration. 

The  cars  containing  the  barley  in  question 
were  carried  to  Rock  Island,  and  there  de- 
livered with  the  way  bill  to  the  Rock  Island 
and  Peoria  Railroad  Company.  The  latter 
road  conveyed  the  cars  to  Peoria,  and  de- 
livered them  with  the  way  bills  to  the  Peoria 
&  Pekin  Union  Railroad  Company,  a  switch- 
ing association,  which  delivered  the  cars  and 
way  bill  to  the  Peoria  Company.  They  were 
thence  carried  by  the  Peoria  Company  to 
the  end  of  its  main  track,  and  were  there  put 
upon  a  Y  track  and  carried  to  the  place  of 
deposit  under  the  agreement  as  above  stated. 

The  trains  containing  the  cars  of  barley 
in  controversy  reached  the  end  of  the  Peoria 
main  track,  and  the  cars  in  question  were 
taken  by  the  switch  engine  of  the  Terminal 
Association  to  the  deposit  tracks  at  the 
times  following:  3  cars  at  5  p.  m.,  on  Wed- 
nesday, October  24,  1694  ;  4  cars  (2  at  4 
A.  it.,  1  at  1.45  p.  m.  and  1  at  8  p.  m., 
e>  respectively) ,  on  Thursday,   October  25, 
3  1894 ;  1  car  at  2.45  A.  m.,  on  Friday,  Oct- 
*  ober  20,  1894;  and* two  cars  at  1.45  p.  m., 
on  Sunday,  October  28,  1894  (the  day  of  the 
fire). 

It  is  shown  beyond  dispute  that  when  the 
train  in  which  these  cars  were  found  was 
taken  by  the  Terminal  Association  on  the 
Y  track  to  be  conveyed  to  the  customary 
place  of  deposit,  the  way  bills  which  accom- 
panied the  cars  were  retained  by  the  Peoria 
Company,  and  were  not  delivered  to  the 
Terminal  Association. 

On  the  evening  of  October  28,  1894,  there 
were  many  cars  of  the  Peoria  Company 
standing  on  the  tracks  set  apart  for  its  use 
as  above  stated,  among  them  those  of  the 
present  interveners  which  had  been  delivered 
at  the  dates  previously  mentioned.  The  gen- 
eral character  of  the  cars  of  the  Peoria  Com- 
pany which  were  in  the  yard  is  shown  by  the 
fact  that  on  that  evening  two  trains  of 
freight  cars  outward  bound  over  the  line  of 
the  Peoria  Company  were  made  up  and  taken 
by  it  and  carried  northward.  On  the  same 


night,  shortly  after  eleven  o'clock,  a  fir* 
broke  out  in  the  southeast  corner  of  the 
transfer  warehouse,  extending  over  a  por- 
tion of  tracks  42  and  43,  as  above  stated. 
The  proof  unquestionably  establishes  that 
this  warehouse,  as  we  have  already  stated, 
was  filled  with  hay,  loose  and  in  bales;  that 
the  warehouse  was  open  at  both  ends  in  such 
a  way  as  to  create  imminent  danger  of  the 
igniting  of  the  bay  by  sparks  from  passing 
engines,  and  that  such  engines  engaged  in 
the  work  of  handling  cars  were  traveling 
backwards  and  forwards  on  the  tracks  in  the 
vicinity  of  the  warehouse.  The  dangerous 
character  of  the  building,  as  used  at  the 
time  of  the  fire,  is  well  stated  in  the  answer 
of  the  receiver,  as  "a  veritable  fire  trap." 
No  reasonable  inference  can  be  deduced 
from  the  proof  other  than  that  the  fire  was 
caused  by  the  igniting  of  the  hay  from  the 
sparks  of  a  passing  locomotive.  That  the 
perilous  condition  of  the  warehouse  was 
known  to  the  Terminal  Association  is  beyond 
controversy,  since  it  was  shown  that  the 
warehouse  was  leased  by  that  company  to 
the  corporation  which  had  stored  the  hay 
therein,  for  the  purpose  of  doing  so.  That 
knowledge  of  the  hazardous  use  made  of  the 
building  was  also  known  to  the  Peoria  Com- 
pany is  likewise  true,  as  it  is  shown  that  thes 
agent  of  the  Peoria  Company  observed  the? 
situation* some  time  before  the  fire,  and  that* 
such  official  called  the  attention  of  represen- 
tatives of  the  Terminal  Association  to  the 
insecurity  arising  therefrom. 

The  conflagration  destroyed  eighty-three 
cars  and  their  contents.  Of  these,  thirteen 
were  admittedly  chargeable  to  the  Terminal 
Association,  either  because  they  had  been  so 
dealt  with  by  the  Terminal  Association  as 
to  clearly  make  it  responsible  for  them,  or 
were  cars  of  the  Peoria  Company,  for  which 
that  company  had  delivered  way  bills  to  the 
Terminal  Association  for  the  further  move- 
ment of  such  cars,  whereby  they  admittedly 
passed  into  the  control  of  the  Terminal 
Company. 

Of  the  remaining  seventy  cars  belonging 
to  the  Peoria  Company  one  was  filled  with 
outbound  freight  destined  over  that  road; 
the  others  were  cars  which  had  come  in  over 
the  track  of  the  Peoria  Company  at  various 
times,  and  had  been  placod  in  the  yard  under 
the  circumstances  already  mentioned. 

With  the  foregoing  facts  in  mind,  we 
pause  in  order  to  state  the  conflict] ns  de- 
ductions which  the  parties  claim  should  be 
drawn  from  them.  We  do  this,  because  if 
what  is  asserted  by  each  side  be  accurately 
defined,  it  will  enable  us  in  our  further  ex- 
amination of  the  facts  to  restrict  our  In- 
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quiry  alone  to  those  matter*  which  are 
sarily  pertinent. 

The  contentions  of  the  Peoria  Company, 
In  every  possible  aspect,  are  embraced  in 
three  propositions,  me.: 

1.  That  the  barley  in  question  was  con- 
signed to  St.  Louis,  and  therefore  the  obli- 
gation of  that  company  was  to  carry  to  the 
terminus  of  its  line  and  there  deliver  to  the 
Terminal  Association  for  the  completion  of 
the  transit;  and  that  having,  prior  to  the 
fire,  delivered  to  the  Terminal  Association 
at  the  end  of  the  line  of  the  Peoria  road, 
the  responsibility  of  the  latter  oompany  to 
the  owners  of  the  merchandise  had  ceased. 

2.  That  even  if  the  shipment  was  to  East 
St.  Louis  only,  as  the  Peoria  Oompany,  when 
the  merchandise  arrived  at  the  terminus  of 
its  road  at  that  point,  had  delivered  the  cars 
to  the  Terminal  Association,  that  association 
thereafter  held  them,  not  for  the  account 
of  the  Peoria  Company,  but  for  the  owners, 

nand  that  this  delivery  by  which  the  Term- 
5  inal  Association  came  into  possession  of  the 
•  cars  for  account  of  the  owners,  was  •sanc- 
tioned by  the  custom  of  trade  as  to  barley 
shipments,  and  was  moreover  shown  to  have 
been  expressly  authorized  by  the  offer  of 
proof  and  the  stipulation  in  connection  there- 
with, which,  as  we  have  shown  in  the  state- 
ment of  the  case,  took  place  on  the  hearing 
before  the  master  prior  to  the  time  when 
the  amended  answer  of  the  Peoria  Company 
to  the  amended  petitions  in  intervention  had 
been  filed. 

3.  That  as  by  the  custom  of  trade  as  to 
barley,  it  was  shown  that  such  merchandise 
on  the  completion  of  the  carriage  to  East 
St.  Louis  was  there  to  be  held  for  an  uncer- 
tain period  to  wait  the  convenience  of  the 
owners  until  direction  had  been  by  them 
given  for  further  shipment,  it  followed  that 
after  the  arrival  of  freight  at  East  St. 
Louis  it  was  there  retained  by  whomsoever 
it  was  held,  not  as  a  carrier,  but  for  the  bene- 
fit of  the  owners  and  to  aid  them  in  the 
transaction  of  their  business,  as  their  bailee ; 
and  that  the  Peoria  Company  was  hence  not 
responsible  as  a  carrier  under  any  view,  and 
under  the  proof  was  not  liable  as  a  ware- 
houseman. In  effect,  all  the  contentions  of 
the  intervener  rest  upon  a  denial  of  these 
propositions. 

When  the  two  first  propositions  above 
stated  are  duly  weighed,  it  is  seen  that,  al- 
though in  some  respects  they  contain  differ- 
ent elements,  in  effect  they  both  must  rest 
upon  identical  predicate  of  fact;  that  is,  that 
the  merchandise  in  question  had  arrived  at 
East  St.  Louis  and  been  there  delivered  to 
the  Terminal  Association.  This  becomes 
obvious  when  it  is  seen  that  the  first  prop- 
osition asserts  a  nonliability  of  the  Peoria 
Company,  because  as  a  connecting  carrier  it 
had  delivered  the  merchandise  to  the  Ter- 
minal Association  for  further  transportation, 
and  that  the  second  proposition  rests  upon 
the  assertion  that  on  the  arrival  of 
the  merchandise  at  East  St.  Louis 
it  had  been  delivered  to  the  Terminal 
Association,  which  was,  under  the  custom  of 
trade  and  the  offer  of  proof  and  stipulation 


above  referred  to,  the  agent  or  bailee  of  the 
owners.    The  different  character  in  which 
it  is  charged  that  the  merchandise  was  de- 
livered to  the  Terminal  Association,  as  stated 
in  the  two  propositions,  does  not  obscure 
the  fact  that  both  propositions  essentially* 
depend  upon  an  assumption  of  fact  common? 
to  both,  that  is,  the*delivery  of  the  merchant 
dise  to  the  Terminal  Association  on  its  ar- 
rival at  East  St  Louis. 

In  order  to  dispose  of  the  two  first  prop- 
ositions we  come,  then,  to  consider  whether 
the  cars  containing  the  barley,  on  their  ar- 
rival at  East  St.  Louis,  were  delivered, 
in  the  legal  import  of  that  word,  by  the 
Peoria  Company  to  the  Terminal  Associa- 
tion; and  it  is  perhaps  unnecessary  to  ob- 
serve that  the  consideration  of  this  premise 
of  fact  will  serve  completely  to  dispose  of 
every  argument  based  upon  the  custom  of 
trade  by  which  cars  were  held  at  East 
St.  Louis,  and  the  assumed  agreement  of  the 
Terminal  Association  with  barley  dealers  as 
embraced  in  the  offer  and  stipulation  made 
in  relation  therewith.  In  its  best  aspect, 
the  custom  of  trade  was  simply  that  the 
barley  be  held  at  East  St.  Louis  by  the  com- 
pany in  possession  of  the  same  until  the  con- 
signee gave  an  order  for  the  completion  of 
the  transit.  And  in  any  view,  the  offer  of 
proof  and  stipulation  manifested  but  an 
agreement  that  as  to  consignments  of  barley 
which  were  solicited,  the  Terminal  Associa- 
tion would  conform  to  the  course  of  dealing, 
and  would,  when  the  barley  came  under  its 
control  and  possession,  not  exact  a  charge 
for  car  service.  But  neither  the  course  of 
business  nor  the  assumed  agreement  of  the 
Terminal  Association  could  possibly  subject 
that  association  to  a  liability  for  merchan- 
dise before  it  came  into  its  possession  at  a 
time  when  it  was  held  for  consignees  and 
subject  to  their  order,  by  another  and  dif- 
ferent corporation. 

This  leads  us  to  determine  what  was  the 
attitude  of  the  respective  parties,  under  the 
contract,  to  the  freight  trains  of  the  Peoria 
Company  which  were  taken  by  the  switch 
engines  of  the  Terminal  Association  and 
placed  on  the  deposit  tracks,  set  apart  for  the 
former  company.  The  legal  relation  must 
depend  upon  the  contract,  as  it  is  obvious 
that  the  Terminal  Association  was  under  no 
obligation,  as  a  common  carrier,  to  accept 
in  train  loads  freight  arriving  over  the 
Peoria  road,  with  cars  consigned  to  different 
points  and  over  different  connections, 
and  to  subject  itself,  as  a  common*  carrier, 
to  the  hazard  of  sorting  out  the  cars 
contained  in  such  trains,  and  this 
also  without  delivery  to  it  of  way 
bills  showing  the  further  destination  ofg 
such  cars.  It  is  also  equally  obvious  that? 
under  its  duty  as  a  *  common  carrier* 
the  Terminal  Association  was  under  no 
obligation  to  allow  the  use  of  its 
yard  for  all  the  purposes  of  the  Peoria 
Company,  the  handling  of  its  incoming 
as  well  as  its  outgoing  freight  trains, 
whether  of  loaded  or  empty  cars,  and 
the  furnishing  of  all  the  appliances  necessary 
to  do  so;  and  especially  to  allow  a  given 
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number  of  freight  cars  of  the  Peoria  Com- 
pany to  occupy  a  designated  portion  of  the 
yard  of  the  Terminal  Association  for  such 
time  and  under  such  circumstances  as  the 
Peoria  Company  might  elect. 

Before  coming  to  consider  the  text  of  the 
contract,  the  circumstances  surrounding  the 
parties  at  the  time  it  was  made  and  the  ex- 
igencies which  caused  it  to  be  entered  into 
are  rightfully  to  be  borne  in  mind  as  means 
of  interpretation  if  ambiguity  exists.  We 
hence  recall  the  facta  to  which  we  hare  pre- 
viously referred.  When  the  contract  was 
executed,  although  the  Terminal  Association 

S assessed  extensive  terminal  facilities  at  East 
t.  Louis,  the  Peoria  Company  had  no  means 
whatever  for  handling  the  freight  business 
coming  in  or  going  out  of  East  St.  Louis  over 
its  main  line.  It  had  neither  yards  nor 
switches  nor  switch  engines  at  East  St. 
Louis,  nor  any  of  the  appliances  or  instru- 
mentalities essential  to  enable  it,  if  it  re- 
ceived freight  inward  or  outward  bound,  to 
discharge  its  duty  as  a  common  carrier.  The 
purpose  of  the  contract  then  was  to  bestow 
upon  the  Peoria  road  the  facilities  it  abso- 
lutely required.  As  the  tracks  in  the  yard 
which  the  Peoria  Company  acquired,  to  car- 
ry on  its  business,  were  therefore  the  only 
terminal  facilities  which  that  company  had, 
where  its  incoming  and  outgoing  freight 
oars  were  received,  and  where  all  its  freight 
trains  were  made  up,  to  hold  that  the  yard 
so  far  as  set  aside  was  not  that  of  the  Peoria 
Company,  would  be  but  to  say  that  the  Ter- 
minal Association  and  the  Peoria  Company 
had  been  merged  into  one  corporation  for  the 
purposes  of  all  the  terminal  business  of  the 
Peoria  Company,  or  that  the  Terminal  Asso- 
ciation had  become  a  guarantor  to  the  ship- 
pers of  freight  over  the  Peoria  road  for  all 
losses  occasioned  by  the  Peoria  Company  for 
which  it  was  liable  as  a  common  carrier. 
We  come  to  a  specific  examination  of  the 

*  text  of  the  contract. 

$    The  preamble  which  announces  the  inten- 

*  tion  of  the  partiee'in  entering  into  the  con- 
tract clearly  rebuts  the  construction  that 
the  terminal  facilities  which  it  was  agreed 
should  be  afforded  to  the  Peoria  Company 
were  to  be  enjoyed  by  that  company  without 
any  responsibility  whatever  resting  on  it;  in 
other  words,  that  it  was  to  have  the  facili- 
ties which  were  essential  to  discharge  its 
duty  as  a  carrier,  but  that  the  Terminal  As- 
sociation was  to  bear  all  the  risk  of  such  en- 
joyment. This  results  since  the  preamble 
recites  that  the  Terminal  Association  under- 
takes "to  give  the  party  of  the  second  part" 
(the  Peoria  Company)  "terminal  facilities 
at  East  St.  Louis,  Illinois,  for  the  handling 
of  its  trains,  care  of  its  engines  and  cars,  and 
the  handling  and  care  of  its  freight,  under 
the  following  terms  and  conditions."  Mark, 
the  purpose  is  to  give  the  Peoria  Company 
"facilities,"  not  to  cause  the  Terminal  Asso- 
ciation to  become  responsible  for  the  Peoria 
Company,  whilst  the  latter  was  making  use 
of  the  facilities  given  to  it.  The  contract 
also  expresses  the  purpose  thus  declared  in 
the  preamble— that  it,  that  the  facilities  are 
to  1»  furnished  to  the  Peoria  Company.  The 


agreement  is  not  that  the  Terminal  Associa- 
tion will  store  cars  for  the  Peoria  Company, 
but  that  there  is  to  be  given  to  that  company 
"storage  room  for  a  reasonable  number  of 
cars  necessary  to  properly  take  care  of  and 
handle  the  business"  (not  of  the  Terminal 
Association,  but)  of  the  Peoria  Company. 
The  provision  in  the  second  paragraph  is 
that  "car*  made  'bad  order'  by  and  during 
the  making  up  and  breaking  up  of  trains  of 
the  party  of  the  second  part"  (the  Peoria 
Company),  "to  be  repaired  by  the  party  of 
the  second  part,  and  the  party  of  the  second 
part  shall  furnish  its  own  car  inspectors." 
This  makes  the  meaning  yet  clearer,  since  it 
results  that  during  the  making  and  break- 
ing up  of  trains  all  the  risk  continued  to  be 
on  the  Peoria  Company.  And  this  is  cogent- 
ly enforced  by  the  stipulation  which  immedi- 
ately follows,  that  "all  cars  made  "bad  or- 
der' outside  of  the  yards  set  aside  for  the  use 
of  the  party  of  the  second  part  shall  be  re- 
paired by  the  party  causing  the  damage." 
That  is  to  say,  the  contract  whilst  casting 
the  risk  on  the  Peoria  Company  during  the 
making  and  breaking  up  of  its  trains,  and 
whilst  its  cars  remained  in  the  yard  set  apartia 
for  the  Peoria  Company,  applied  a  different? 
rule  outside  of  the  yard,  when  by* an  order* 
given  to  the  Terminal  Association  to  move 
the  cars  for  further  transit  or  delivery  they 
actually  came  under  its  control.  It  is  to  be 
considered  also  that  the  compensation  pro- 
vided in  favor  of  the  Terminal  Association 
by  the  contract  is  wholly  incompatible  with 
the  construction  that  all  the  cars  in  the  yard 
set  apart  for  the  Peoria  Company  were  from 
the  mere  fact  of  their  deposit  there  to  be  at 
the  risk  of  the  Terminal  Association.  In- 
deed, the  fourth  article  expressly  contemplat- 
ed that  the  movement  by  the  Terminal  Asso- 
ciation of  the  cars  from  the  yard  set  apart 
for  the  Peoria  Company  should  depend  on 
the  orders  issued  by  the  Peoria  Company  in 
the  form  of  way  bills,  since  it  provides: 
"The  party  of  the  first  part"  (the  Terminal 
Association)  "to  be  governed  in  making  its 
collections"  (for  cars  moved)  "by  instruction 
shown  on  billing  to  it  as  to  who  should  pay." 

From  this  analysis  of  the  contract,  it  re- 
sults that  the  obligations  which  it  imposed 
were  entirely  in  accord  with  the  conception 
naturally  suggested  by  the  general  consid- 
erations to  which  we  adverted  before  ap- 
proaching the  text.  For  it  will  be  observed 
that  the  several  provisions  of  the  contract 
clearly  subject  the  Peoria  Company  to  all  the 
risk  resulting  from  those  acts  which  that 
company  was  obliged  to  perform  as  a  com- 
mon carrier  before  it  could  effect  delivery  to 
a  connecting  carrier,  and,  on  the  other  hand, 
imposed  upon  the  Terminal  Association  the 
risk  arising  after  the  performance  of  such 
acts.  That  is,  as  by  the  contract  the  Peoria 
Company  was  furnished  the  facilities  for  the 
execution  of  its  obligations  as  a  common  car- 
rier, it  was  submitted  to  the  risk  incident  to 
the  performance  by  it  of  its  own  duties,  and 
the  Terminal  Association  was  subjected  to 
the  risk  which  would  likely  devolve  upon  it 
by  a  delivery  by  the  Peoria  Company  after 


Digitized  by 


Google 


103 


21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


the  latter  had  performed  its  own  duly  as  a 
common  carrier. 

The  dealings  and  conduct  of  the  parties 
in  executing  the  contract  dispel  all  question 
aa  to  the  proper  interpretation  to  be  given  it. 
The  proof  beyond  any  doubt  establishes  that 
the  way  bills  which  we  have  described,  and 
a  sample  of  one  of  which  we  have  reproduced, 
©accompanied  the  freight  cars  from  the  ini- 
"  tial  point  to  the  terminus  of  the  Peoria  main 

*  tracks.  When* the  Peoria  train  was  taken 
charge  of  by  the  switch  engine  of  the  Term! 
nal  Association  in  order  that  it  might  be 
broken  up  and  the  carB  composing  the  train 
be  placed  in  the  portion  of  the  yard  set 
apart  for  the  Peoria,  these  way  bills  were  re- 
tained by  the  latter  company.  While  the 
Terminal  Association  kept  a  full  record  of 
the  cars  received  on  its  Y  tracks  from  the 
Peoria  Company,  and  of  the  particular  track 
on  which  each  car  was  ultimately  placed, 
presumably  in  order  that  it  might  readily  lo- 
cate a  car  when  it  received  orders  for  further 
movement,  as  the  way  bills  were  retained  by 
the  Peoria  the  Terminal  Company  knew  offi- 
cially nothing  of  the  final  destination  of  the 
cars  and  as  to  where  they  were  to  be  for- 
warded. It  therefore  was  in  a  position 
where  it  could  not  move  them  until  it  re- 
ceived forwarding  instructions  or  new  way 
bills  from  the  Peoria  Company.  The  proof 
is  that  only  on  receipt  of  such  new  instruc- 
tions or  way  bills  would  the  Terminal  Asso- 
ciation card  and  switch  out  the  cars  from 
the  deposit  tracks  of  the  Peoria  Company, 
and  ultimately  deliver  them  to  connections 
or  destinations  as  ordered  by  the  Peoria.  It 
is  established  by  the  evidence,  substantially 
without  conflict"  that  the  cars  as  placed  on 
the  tracks  in  the  yard  set  apart,  as  above 
stated,  continued  to  remain  there,  and  were 
not  subject  to  be  moved  by  the  Terminal  As- 
sociation by  the  orders  of  the  consignee,  or 
any  other  person,  until  instructions  to  do  so 
were  given  by  the  Peoria  Company.  This 
fact  was  testified  to  by  the  receiver  himself 
and  liis  employees.  Thus  receiver  Bosworth 
said  that  when  a  train  of  the  Peoria  Com- 
pany was  broken  up  by  the  Terminal  Associ- 
ation, and  the  cars  put  upon  the  tracks  com- 
monly used  for  the  business  of  the  Peoria 
Company,  the  cars  were  not  moved  by  the 
Terminal  Association  until  instructions  to 
do  so  were  given  by  the  receiver,  and  that 
they  were  subject  to  the  order  of  the  receiver 
to  that  extent,  and  the  Terminal  Association 
would  not  have  recognized  any  instruction 
that  the  consignee  would  have  made  directly 
to  it.  The  local  agent  at  East  St.  Louis  of 
the  Peoria  road  also  testified,  respecting 
shipments  of  barley  consigned  to  commission 
merchants  whose  address  would  be  stated 

»;  merely  as  "St  Louis,"  that  "there  are  a  great 
■vmany  of  the  cars  we  have  orders  for  before 

*  they  arrive,  giving  us  designated'points  for 
delivery."  Such  cars,  however,  would  be 
placed  on  the  deposit  tracks  referred  to,  un- 
til the  agent  of  the  Terminal  Association 
had  received  from  the  agent  of  the  Peoria 
road  a  new  way  bill  or  manifest  for  the 
freight,  indicating  the  precise  destination; 
while  cars  of  barley  consigned  aa  stated,  for 


delivery  in  St  Louis,  for  which  no  orders  for 
further  movement  were  given  by  the  con- 
signees prior  to  the  arrival  of  the  cars,  would 
be  allowed  to  remain  on  the  deposit  tracks 
awaiting  instructions  to  the  Peoria  Com- 
pany from  the  consignee,  such  freight  being, 
"aa  a  rule,  held  for  the  accommodation  of 
the  consignee."  In  substance,  this  witness 
further  said : 

In  the  case  of  barley  shipments,  the  time 
of  detention  on  the  deposit  tracks  would  vary 
from  two  hours  to  the  same  number  of 
months,  depending  upon  whether  instruc- 
tions from  the  consignees  had  been  received 
prior  to  the  arrival  of  the  cars,  or  upon  the 
time,  following  the  deposit  of  the  cars,  when 
the  consignee  would  answer  the  notice  sent 
to  him  and  direct  as  to  delivery. 

Stapleton,  the  chief  clerk  of  the  local 
agent  at  East  St.  Louis  of  the  Peoria  road, 
testified  on  the  subject  as  follows: 

"The  cars  would  come  in  and  be  placed  on 
the  tracks  in  the  Terminal  Association  yard 
wherever  they  saw  fit;  we  would  take  the 
way  bill  and  notify  the  consignee  that  we  had 
a  car  numbered  so  and  so  loaded  with  bar- 
ley; 'Where  do  you  want  itt'  That  is  about 
the  substance  of  the  notice ;  and  at  such  time 
as  he  got  ready  he  would  send  this  notice  back, 
indorsed  on  the  back  a  great  many  times, 
Send  this  car  to  Hines'  Brewery,  or  Send  it 
to  Highland  or  some  other  point  Then  we 
take  and  make  out  a  way  bill ;  take  that  to 
Mr.  Felps  and  take  hia  receipt 

"With  reference  to  Teichman's  barley,  we 
would  sometimes  have  orders  in  our  office, 
in  advance  of  the  arrival  of  the  ears,  what 
disposition  to  make  of  them;  others  we 
wouldn't   Those  we  didn't,  when  they  came 
we  sent  Mr.  Teichman  notice  that  the  cars 
were  there,  what  shall  we  do  with  themt 
Virtually  that  is  the  substance;  and  he 
would,  at  his  pleasure,  advise  us  to  send  then 
car  so  and  so,  to  Hines'  brewery,  say.  We* 
would  "make  out  a  way  bill  for  the  car,  con-* 
sign  it  that  way,  and  deliver  it  to  Mr.  Felps 
of  the  Terminal  Association. 

•  •••••• 

"If  a  man  would  say  'Send  this  to  High- 
land,' that  would  be  instruction  to  the  Van- 
dalia,  but  the  Terminal  Association  would 
handle  it" 

This  testimony  as  to  the  relations  exist- 
ing between  the  parties  and  the  necessity  for 
instructions  from  the  Peoria  Company  or 
new  way  bills  before  the  Terminal  Associa- 
tion was  empowered  to  remove  the  cars 
standing  in  the  designated  yard  is  well  il- 
lustrated by  the  proof,  which  shows  that  on 
October  28,  1894,  the  day  of  the  fire,  among 
the  cars  belonging  to  the  Peoria  Company, 
standing  in  said  yard,  there  were  twenty-four 
cars  which  had  been  received  at  various 
times,  and  that  on  that  day  for  these  twenty- 
four  cars  new  way  bills  had  been  delivered  by 
the  Peoria  Company  to  the  Terminal  Associa- 
tion, and  the  cars  were  moved  by  the  latter 
corporation,  and  therefore  escaped  the  fire. 

In  passing,  we  note  how  completely  this 
proof  refutes  the  assumption  predicated  up- 
on the  assumed  custom  of  trade,  and  the) 
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offer  of  proof  and  stipulation,  since  it  dem- 
onstrates that  up  to  the  time  of  the  giving 
of  instructions  to  the  Terminal  Association 
no  relation  between  the  Terminal  Associa- 
tion and  the  consignees  of  the  barley  had 
arisen,  and  that  the  order  of  the  consignees 
given  to  the  Terminal  Association  as  to  the 
further  movement  of  the  barley  would  have 
been  wholly  -without  effect  and  worthless, 
without  the  giving  of  an  order  by  the  Peoria 
Company  to  the  Terminal  Association  on  the 
subject. 

In  the  course  of  the  dealings  between  the 
roads  a  blank  form  of  order  for  the  move- 
ment of  the  cars  was  prepared  by  the  Termi- 
nal Association,  was  delivered  to  the  Peoria 
Company,  and  was  used  in  the  dealings  for 
the  purpose  intended.  One  of  these  blanks 
was  filled  by  an  employee  of  the  receiver  dur- 
ing the  course  of  the  hearing  before  the  mas- 
ter and  was  put  in  evidence.  A  copy  will  be 
found  in  the  margin.t 

It  will  be  seen  that  the  blank  in  question 
plainly  manifests  that  prior  to  the  giving  of 
a  the  order  the  car  referred  to  in  the  docu- 
SJment  had  not  been  transferred  to  the  Termi- 
•  nal  Association  *  since  it  declares  that  the 
transfer  to  that  company  arises  from  the  or- 
der which  the  paper  contains.  Another  very 
conclusive  fact  is  likewise  shown  beyond  dis- 
pute. By  the  course  of  business  followed  by 
the  Peoria  Company  that  road,  where  it  re- 
ceived cars  from  other  roads,  to  be  further 
transported,  made  to  the  carrier  from  whom 
such  cars  were  received  what  are  denominat- 
ed "junction  reports,"  that  is,  statements 
showing  when  the  cars  in  question  were  de- 
livered by  the  Peoria  Company  to  another 
carrier,  and  hence  passed  from  its  control. 
Now  these  reports  thus  made,  in  the  course 
of  the  business,  embraced  cars  which  had 
been  taken  and  placed  in  the  yard  after  the 
Peoria  Company  had  issued  the  new  instruc- 
tions or  way  bills  to  the  Terminal  Associa- 
tion. Thus  for  the  purpose  of  its  dealings 
with  the  carrier  from  whom  the  cars  were 
received,  the  Peoria  Company,  by  its  whole 
course  of  action,  constantly  avouched  that 
the  cars  were  in  its  possession  and  under  its 
control  while  in  the  yard  up  to  the  time  the 
order  to  move  was  given  by  it  to  the  Termi- 
nal Association,  yet  the  claim  now  asserted 
is  that  the  cars  had  passed  from  the  posses- 
sion and  control  of  the  Peoria  Company  from 
the  mere  fact  that  they  had  been  placed  in 
the  yard  and  before  the  order  to  move  was 
given. 

A  yet  further  fact  of  great  significance  re- 
mains to  be  noticed.  The  Peoria  Company 
carried  one  or  more  insurance  policies  upon 
property  in  its  possession.  In  an  affidavit  to 
proofs  of  loss  furnished  by  the  receiver  to 


Calvert,  in  December,  1894,  it  was  stated: 


fire  occurred  on  the  track  of  the  Terminal 
Railway  Association  Company  at  East  St. 
Louis,  state  of  Illinois  (said  tracks  being 
used  by  the  Chicago,  Peoria  A  St.  Lout*  Rail- 
way Company),  and  burned  the  cars  and 5 
wholly   consumed  the  property  freight  in* 
transit  in  said  •cars,  a*  set  forth  in  state-* 
ments  attached  hereto,  and  forming  a  part 
of  this  proof  of  loss."    [Italics  ours.] 

The  statement  attached  as  part  of  the 
proofs  of  loss  embraced  the  property,  the 
value  of  which  was  subsequently  demanded 
in  the  intervention  proceedings.  Hie  proof 
of  loss,  while  enumerating  the  claim  of  the 
Chicago,  Milwaukee,  &  St  Paul  Railway  for 
thirty-eight  of  its  ears,  which  had  been  de- 
stroyed, however,  contained  no  reference  to 
seventeen  of  the  cars  of  that  company  which 
had  been  but  partially  damaged  and  were 
repaired  by  the  receiver  without  any  intima- 
tion to  the  Milwaukee  Company  that  the  re- 
ceiver was  not  legally  required  to  bear  such 
expense,  although,  as  between  the  Terminal 
Association  and  the  receiver,  the  latter 
claimed  that  the  former  was  ultimately  lia- 
ble for  such  damage. 

Concluding  that  at  the  date  of  the  fire  the 
merchandise  in  question  had  not  been  deliv- 
ered by  the  Peoria  Company,  and  was  in  con- 
templation of  law  within  its  possession  and 
control,  the  two  first  propositions  are  dis- 
posed of,  and  it  remains  only  to  consider  the 
third,  that  is,  even  if  the  merchandise  was 
in  the  possession  of  the  Peoria  Company  at 
the  time  of  the  fire,  by  the  custom  of  detain- 
ing the  barley  at  East  St.  Louis  for  further 
orders,  it  was  there  held  by  the  Peoria  Com- 
pany, not  as  a  carrier,  but  as  bailee,  and  un- 
der such  relation  the  proof  does  not  estab- 
lish its  liability.  But  the  legal  aspects  of 
this  proposition  need  not  be  considered,  since 
it  rests  upon  an  assumption  of  fact  which  is 
unfounded,  that  the  proof  is  insufficient  to 
fix  the  responsibility  of  the  Peoria  Company, 
even  although  it  merely  held  the  merchan- 
dise as  a  bailee  or  warehouseman.  We  have 
seen  that  the  amended  interventions  even  un- 
der the  hypothesis  that  the  Peoria  Company 
did  not  hold  the  poods  at  the  time  of  the  fire 
as  a  common  carrier  but  as  a  warehouseman, 
plainly  charged  the  liability  of  that  com- 
pany for  the  destruction  of  the  property  be- 
cause of  its  negligence  in  and  about  the  care 
of  the  goods.  The  facts  which  we  have  al- 
ready stated  as  to  the  hazardous  use  of  the 
warehouse  and  the  actual  knowledge  of  the 
Peoria  Company  of  its  condition,  clearly  sus- 
tains this  latter  ground,  of  the  asserted  lia- 
bility of  the  Peoria  Company.  And  even  al- 
though the  proof  of  actual  knowledge  by  the 
Peoria  Company,  of  the  condition  of  then 
warehouse,  be  put  out  of  view  and  weight  be) 


the  insurance  companies,  verified  by  agent  ^given  alone  to  the  relation  which  that  com-' 


pany  bore  to  the  tracks  set  apart  for  its  use, 


"During  the  night  of  October  28,  1894,  a  I  and  to  its  duty  under  the  law  to  know  the 
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Seventh  Circuit  to  review  a  decision  re- 
versing that  of  the  Circuit  Court  against  a 
railroad  company  in  an  action  for  the  loss 
of  property  by  fire.  Reversed. 

See  same  case  below,  30  C.  C.  A.  541,  60 
U.  S.  App.  274,  87  Fed.  Rep.  72. 

The  facts  are  stated  in  the  opinion. 

Mestra.  Burton  Hanson,  George  R.  Pack, 
and  George  P.  Cory  for  petitioner. 

Meter  a.  Blnford  Wilson  and  Philip  Bar- 
ton Warren  for  respondents. 


condition  of  the  place  where  it  stored  the 
freight  held  by  it,  and  the  negligence  which 
must  be  implied  if  no  actual  knowledge  exist- 
ed of  the  use  made  of  the  warehouse,  from 
the  presence  of  the  officers  and  employees  in 
that  locality  in  the  discharge  of  their  duty, 
yet  the  liability  of  the  Peoria  Company  in 
the  capacity  of  warehouseman  was  clearly 
established  by  the  proof. 

Incidentally,  it  seems  to  be  claimed  in  ar- 
gument that  the  Huntting  Elevator  Company 
was  not  entitled  to  assert  a  right  of  recovery, 
because  it  was  not  the  real  party  in  interest. 
But  we  need  not  dwell  upon  this  claim,  as  it 
depends  upon  the  contention  that  the  facts 
established  a  delivery  of  the  merchandise  to 
the  consignees,  a  contention  which  has  been 
f  ally  disposed  of  by  what  has  been  previous- 
ly said.  And  even  if  under  the  custom  of 
trade  by  which  the  barley  was  retained  by 
the  Peoria  Company  at  East  St  Louis,  it  re- 
sulted that  the  Peoria  Company  became  a 
bailee  or  warehouseman  for  the  consignees, 
under  such  hypothesis  the  right  of  the  Hunt- 
ting  Elevator  Company  to  recover  in  the  in- 
tervention proceedings  is  manifest  The 
proof  shows  that  after  the  destruction  of  the 
barley  by  the  fire  in  question,  upon  the  de- 
mand of  the  consignees,  the  Huntting  Eleva- 
tor Company,  in  order  to  comply  with  its 
contracts  of  sale,  replaced  the  damaged  or 
destroyed  barley.  Under  this  state  of  facts, 
therefore,  the  Huntting  Elevator  Company 
became  in  effect  the  assignees  of  the  con- 
signees in  respect  to  any  claim  which  the  lat- 
ter might  have  asserted.  Of  course,  nothing 
which  we  have  said  in  the  foregoing  opinion 
or  anything  which  will  be  contained  in  the 
decree  which  we  shall  render  will  preclude 
any  right  which  may  exist  or  be  asserted  by 
the  Peoria  Company  against  the  Terminal 
Association  for  the  loss  occasioned  by  the  firs 
In  question. 

The  decree  of  the  Oirouit  Court  of  Ap- 
peals it  reverted,  and  the  deoree  of  the  Cir- 
ouit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois  it  affirmed. 

Mr.  Justice  Brewer  did  not  hear  the  ar- 
gument, and  took  no  part  in  the  decision  of 
this  cause. 


(179  U.  S.  448) 

JACOB  RAU,  Petitioner, 

v. 

C.  H.  BOSWORTH,  Receiver  of  the  Chicago, 
Peoria,  ft  St  Louis  Railway  Company,  et 
eX 

Carriers — ears  in  yards  of  terminal  com- 
pany— loss  by  fire. 

This  case  Is  governed  by  the  decision  In  the 
esse  of  Huntting  Elevator  Company  v.  Bos- 
worth,  ante,  at. 

[No.  13.] 

Argued  October  Si,  85,  1899.    Decided  De- 
cember 17,  1900. 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 


Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

This  is  another  of  the  claims  in  interven- 
tion which  originated  from  the  fire  in  a  rail- 
road yard  at  East  St  Louis  on  the  night  of 
October  28,  1894,  referred  to  in  the  opinion 
just  delivered  in  Huntting  Elevator  Co.  v. 
Bosworth,  number  12  of  this  term,  ante,  183. 
The  claim  of  Rau  was  for  the  value  of  two 
cars  of  barley  shipped  from  Wykoff,  Minne- 
sota, consigned  to  the  Orthwein  Grain  Com- 
pany, St  Louis,  to  be  sold  for  the  account 
of  the  consignor.  The  cars  were  delivered 
by  a  connecting  carrier  to  the  Peoria  Com- 
pany, and  were  deposited  on  its  tracks  in  a* 
portion  of  the  Terminal  Association  yards* 
at  East  St  Louis  on  the'afternoon  of  Oo»» 
tober  25,  1894.  While  so  held,  awaiting  or- 
ders for  further  movement  the  cars  and  con- 
tents were  destroyed  by  the  fire  in  question. 

The  circuit  court  of  appeals  reversed  a  de- 
cree which  had  been  entered  by  the  circuit 
court  in  favor  of  the  claimant  Applying 
the  principles  declared  in  the  opinion  deliv- 
ered in  the  Huntting  Elevator  Company  Case, 
the  deoree  of  the  Oirouit  Court  of  Appeals 
mutt  be  reverted,  and  the  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
Southern  District  of  Illinois  affirmed. 


Hit  V.  8.  444) 

C.  H.  BOSWORTH,  Receiver  of  the  Chicago, 
Peoria,  ft  St  Louis  Railway  Company, 
Petitioner, 

v. 

CARR,  RYDER,  ft  ENGLER  COMPANY. 

Carriers — oars  in  yard  of  terminal  oompany 
— loss  by  fire. 

This  case  le  governed  by  the  decision  In  the 
esse  of  Huntting  Elevator  Company  r.  Bos- 
worth, ante,  183. 

[No.  14.] 

Argued  October  Si,  25,  1899.    Decided  De- 
cember It,  1900. 


0 


N  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  decision  affirm- 
ing that  of  the  Circuit  Court  against  a  rail- 
road company  for  goods  lost  by  fire  while  in 
the  yard  of  a  terminal  company.  Affirmed. 

See  same  case  below,  30  C.  C.  A.  541,  56  U. 
S.  App.  274,  87  Fed.  Rep.  72. 
The  facta  are  stated  in  the  opinion. 
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UNITED  STATES  t.  MORRISON  ft  SON. 


195 


Messrs.  Bluford  Wilson  and  Philip  Bar- 
ton Warren  for  petitioner. 

Messrs.  Burton  Hanson,  George  B.  Peek, 
and  Qeorge  P.  Cory  for  respondent. 

Mr  Justice  White  delivered  the  opinion 
of  the  court: 

The  claim  presented  on  this  record  was 
for  the  value  of  a  quantity  of  manufactured 
doors,  Bash,  blinds,  and  moldings,  shipped 
from  Dubuque,  Iowa,  on  October  20,  1894, 
and  consigned  to  the  May  ft  Thomas  Hard- 

?ware  Company,  Birmingham,  Alabama,  by 
way  of  East  St.  Louis.  The  car  containing 
the  merchandise  in  question  was  received  by 
the  Peoria  Company  from  the  connecting  car- 
rier, and,  at  about  three  o'clock  on  the  after- 
noon of  October  28,  1894,  was  deposited  in 
its  portion  of  the  yard  of  the  Terminal  As- 
sociation at  East  St.  Louis  set  apart  for  the 
use  of  the  Peoria  Company,  under  the  agree- 
ment referred  to  in  the  opinion  just  deliv- 
ered in  Huntting  Elevator  Co.  v.  Bosworth, 
number  12  of  this  term,  ante,  183.  On  the 
night  of  the  date  last  mentioned  the  car  and 
contents  were  destroyed  by  the  same  fire 
which  consumed  or  damaged  the  property  of 
the  Huntting  Elevator  Company.  Both  of 
the  courts  below  decreed  the  liability  of  the 
Peoria  Company,  the  court  of  appeals  de- 
claring that  "though  in  physical  possession, 
under  its  agreement  with  the  receiver,  of  the 
car  in  which  the  goods  were  being  trans- 
ported, the  Terminal  Association  had  not  be- 
come responsible  as  a  carrier  therefor,  be- 
cause it  had  not  been  put  in  possession  of  a 
way  bill  or  other  form  of  information  on 
which  it  could  proceed  with  the  carriage." 
It  necessarily  results  from  the  views  ex- 
pressed by  us  in  the  Huntting  Elevator  Com- 
pany Case  that  the  courts  below  did  not  err 
in  the  decrees  rendered  by  them  upon  this 
claim. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals, affirming  that  of  the  Circuit  Court,  is 
aoeordingly  affirmed. 


an  u.  a  456) 

UNITED  STATES,  Petitioner, 
v. 

E.  A.  MORRISON  *  SON. 


UNITED  STATES,  Petitioner, 
v. 

H.  WOLFF  ft  CO. 

Duties — on  glass  heads  colored  in  imitation 
of  precious  stones. 

Glass  beads  Strang  together  and  colored  In 
Imitation  of  precious  atones  are  dutiable  un- 
der f  108  of  the  Act  of  Congress  of  1890,  as 
manufacture*  of  glass  not  otherwise  provided 
for,  at  60  per  cent  ad  valorem,  and  not  under 
f  464,  as  Imitations  of  precious  stones  not 
set,  at  10  per  cent  ad  valorem,  since  the  tariff 
laws  have  hitherto  assessed  strung  beads  at 
a  rate  higher  than  unstrung  beads  or  Imita- 
tions of  precious  stones,  and  the  present  stat- 
ute, retaining  the  provision  for  unstrung 


0 


beads  at  the  same  rate  as  Imitations  of  pre- 
cious stones,  has  failed  to  provide  specifical- 
ly for  strung  beads,  without  snowing  any  pur- 
pose to  change  the  former  policy  by  which 
they  were  made  to  pay  a  higher  rata  than  the 
unstrung  beads,  and  It  Is  a  proper  case  for 
the  application  of  the  general  rule  by  which 
articles  to  which  two  or  more  rates  of  duty 
are  applicable  shall  pay  the  higher  rate. 

[Nos.  IS  and  16.] 

Argued  December  It,  1898.  Decided  Decem- 
ber 17,  1900. 

N  WRITS  OF  CERTIORARI  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  to  review  decisions 
reversing  judgments  of  the  Circuit  Court  as 
to  duties  on  glass  beads  colored  in  imitation 
of  precious  stones.  Reversed. 

See  same  case  below,  28  C.  C.  A.  456,  6S 
U.  S.  App.  406,  84  Fed.  Rep.  444. 
The  facts  are  stated  in  the  opinion. 
Messrs.     Assistant     Attorney  General 
Henry  M.  Hoyt  and  Solicitor  Central  John 
E.  Richards  for  petitioner. 

Mr.  Albert  Comstock  for  respondents,  g 

*  Mr.  Justice  MeKenna  delivered  the  opin-  * 
ion  of  the  court: 

These  cases  are  concerned  with  the  classi- 
fication of  certain  articles  imported  by  the 
respondents  under  the  tariff  act  of  1890. 
Those  imported  by  E.  A.  Morrison  ft  Son 
were  variously  colejred  in  imitation  of  "cafe 
eyes"  or  "tiger's  eyes,"  and  were  strung. 
Others  were  colored  in  resemblance  to  the 
garnet,  aqua  marine,  moonstone,  and  to  pas. 
Those  imported  by  Wolff  ft  Co.  were  in  imi- 
tation of  pearls,  it  is  claimed,  and  were  also 
strung.    The  contention  is  as  to  how  they 
shall  be  classified  or  made  dutiable— whether 
under  paragraph  108  or  under  paragraph 
464  of  the  act  of  1890. 
Paragraph  108  provides: 
"Thin  blown  glass,  blown  with  or  without 
a  mold,  including  glass  chimneys  and  all  oth- 
er manufactures  of  glass,  or  of  which  glass 
shall  be  the  component  material  of  chief 
value,  not  specially  provided  for  in  this  act, 
sixty  per  centum  ad  valorem." 
Paragraph  454  provides: 
"Precious  stones  of  all  kinds,  cut  but  notx 
set,  ten  per  centum  ad  valorem;  if  set,  and* 
not  specially  provided  for  in  this  act,*twe»* 
ty-five  per  centum  ad  valorem.  Imitations 
of  precious  stones  composed  of  paste  or  glass 
not  exceeding  one  inch  in  dimensions,  not 
set,  ten  per  centum  ad  valorem." 

The  board  of  appraisers  decided  that  the 
merchandise  was  dutiable  under  paragraph 
108,  at  60  per  cent.  The  decision  was  af- 
firmed by  the  circuit  court.  77  Fed.  Ren. 
605.  The  circuit  court  was  reversed  by  the 
circuit  court  of  appeals  on  the  appeal  of  the 
respondents.  28  C.  C.  A.  456,  55  U.  S.  App. 
406,  84  Fed.  Rep.  444.  The  cases  are  here  on 
certiorari. 

There  was  a  dispute  between  counsel 
whether  the  articles  represented  by  exhibit 
3  were  involved  in  the  pending  appeal.  That 
dispute  seems  to  be  settled  by  the  concession 
of  counsel  for  United  States  thai  they  are. 
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At  any  rate,  we  do  not  consider  the  dispute 
important.  We  shall  assume  that  all  the  ar- 
ticles are  beads  strung.  The  opinions  of  the 
circuit  court  and  the  circuit  court  of  appeals 
dealt  with  beads  strung  and  their  classifica- 
tion, and  the  same  questions  involved  are 
here  for  consideration.  At  the  taking  of  the 
testimony  counsel  for  respondents  made  as 
to  exhibit  2  (so-called  "cat's  eyes")  the  fol- 
lowing concession: 

"The  importer  concedes  that  they  were  im- 
ported upon  strings,  and  that  the  claim  that 
they  were  entitled  to  entry  as  beads,  loose, 
unthreaded,  or  unstrung,  is  not  insisted  on." 

And  in  the  court  of  appeals  it  was  stipu- 
lated among  things  (the  stipulation  is  a  part 
of  the  record  here)  "that  the  merchandise 
herein  involved  was  in  fact  beads,  and  was 
in  fact  threaded  or  strung  at  the  time  of  its 
importation,  and  was  thereby  excluded  from 
classification  under  paragraph  445,  act  of 
October  1,  1890,  and  that  unless  this  court 
shall  hold  that  it  was  dutiable  under  para- 
graph 454  of  the  said  act,  as  imitations  of 

Srecious  stones,  etc.,  it  was  properly  classi- 
ed  by  the  collector  of  customs  under  para- 
graph 108  of  the  said  act  as  manufactures 
of  glass  not  specially  provided  for." 

We  have  therefore  only  to  consider  wheth- 
er the  merchandise  represented  by  all  of  the 
exhibits  was  or  was  not  imitations  of  pre- 
cious stones.  In  passing  upon  and  determin- 
ing these  alternatives,  we  do  not  consider  it 
a  necessary  to  detail  the  testimony  of  the  wit- 
|g  nesses.  If  we  should  regard  it  literally,  and 
*  concede 'that,  though  conflicting,  it  prepon- 
derates in  favor  of  the  view  that  the  articles 
imported  were  known  in  trade  as  Imitations 
of  precious  stones,  we  do  not  consider  that 
that  alone  should  determine  our  judgment. 
If  the  testimony  shows  the  articles  to  be  imi- 
tations of  precious  stones,  it  also  shows  them 
to  be  beads,  and  it  is  stipulated  that  they 
were  "in  fact  beads,"  and  were  "in  fact 
threaded  or  strung"  at  the  time  of  their  im- 
portation. If  they  are  entitled  to  a  double 
designation,  how  are  they  to  be  classified? 
The  answer  would  be  easy  and  ready  under 
prior  tariff  acts. 

From  an  early  day  up  to  and  including  the 
act  of  1883  beads  had  separate  classification, 
and  were  dutiable  at  a  higher  rate  than  pre- 
cious stones  or  imitations  of  them.  Precious 
stones  set  and  unset;  imitations  of  them  set 
or  unset,  and  compositions  of  glass  or  paste 
when  not  set,  were  separately  mentioned, 
and  bore  a  different  rate  of  duty  from  beads, 
and  were  not  confounded  with  beads  by  re- 
semblances, indeed  not  always  by  identity 
of  material. 

As  early  as  1858  the  Treasury  Department 
decided  that  genuine  pearls  when  imported 
strung  on  a  thread  to  be  used  as  beads  for 
necklaces  without  further  manufacture,  were 
dutiable  as  beads.  And  later  jet  and  coral 
necklaces  were  classed  as  beads  and  bead  or- 
naments. Also  glass  balls  and  oval  pieces  of 
onyx,  and  pieces  of  glass  or  paste  capable  of 
being  strung,  were  held  to  be  beads  against 
a  claim  of  being  imitations  of  precious 
stones, 

A  summary  of  the  acts  may  be  useful.  In 
the  act  of  1832,  under  the  description  of 


"composition,  wax  or  amber  beads;  all  other 
beads,  not  otherwise  enumerated,"  they  were 
made  dutiable  at  15  per  cent  ad  valorem.  In 
the  act  of  1842  they  were  dutiable  at  25  per 
cent  In  that  of  1840  the  description  was 
"beads  of  amber,  composition  or  wax,  and  all 
other  beads,  30  per  cent  ad  valorem."  The 
description  and  duty  were  the  same  in  the 
act  of  1861.  In  the  statutes  enacted  between 
1801  and  the  Revised  Statutes,  beads  or  imi- 
tations of  precious  stones  are  not  specifically 
mentioned.  In  the  Revised  Statutes  beads 
specifically  reappear,  and  were  classified  "all® 
beads  and  bead  ornaments  except  amber:  50* 
per  cent*ad  valorem."  In  the  act  of  1883  the* 
classification  was  "beads  and  bead  ornaments 
of  all  kinds  except  amber,  50  per  cent  ad 
valorem." 

The  act  of  1800,  which  is  now  under  con- 
sideration, does  not  contain  in  all  respects 
the  specific  classification  of  the  prior  acts. 
The  only  classification  of  beads  by  name  is 
in  paragraph  445,  which  provides  "that  glass 
beads,  loose,  unthreaded,  or  unstrung,"  shall 
be  dutiable  at  10  per  cent  ad  valorem.  The 
opposite  condition — beads  not  loose,  not 
threaded  or  strung — is  not  specifically  men- 
tioned. 

It  cannot  be  said  they  cease  to  exist  with 
the  passage  of  the  act  of  1890  or  were  unpro- 
vided for  by  it.  They  necessarily  must  be 
classified  some  other  way  than  by  name;  but 
do  they  thereby  lose  their  distinction,  and, 
while  they  are  "in  fact  beads  threaded  and 
strung  at  the  time  of  importation,"  do  they 
cease  to  be  that  for  lower  duties  by  being 
made  to  resemble  something  else — to  make 
the  application  to  the  pending  case,  to  re- 
semble some  precious  stone?  That  its  pur- 
pose was  to  impose  lower  duties  cannot  be 
said  of  the  act  of  1890,  nor  can  it  be  con- 
tended that  such  result  was  attained  by  any 
change  of  its  provisions  in  regard  to  precious 
stones  or  their  imitations. 

In  prior  acts  the  rates  on  beads  were  high- 
er than  the  rates  on  precious  stones  or  imi- 
tations of  them.  Precious  stones  bore  no 
higher  rate  than  10  per  cent  ad  valorem. 
They,  however,  were  not  specifically  men- 
tioned in  all  acts.  They  were  mentioned  in 
the  act  of  1816,  and  were  dutiable  at  7%  per 
cent.  They  were  mentioned  in  the  act  of 
1842,  and  were  dutiable  at  10  per  cent,  Imi- 
tations were  dutiable  at  the  same  rate.  The 
description  was  on  "gems,  pearls,  or  precious 
stones  7  per  centum  ad  valorem;  on  imita- 
tions thereof,  and  compositions  of  glass  or 
paste  ...  set  or  not  set,  7%  per  centum 
ad  valorem."  There  was  no  specific  enumer- 
ation in  the  act  of  1861  of  precious  stones 
or  imitations  of  them,  nor  of  the  latter  in 
any  act  until  the  publication  of  the  Revised 
Statutes,  where  they  appear  as  follows: 
"Precious  stones  and  jewelry— diamonds, 
cameos,  mosaics,  gems,  pearls,  rubies,  and* 
other  precious  stones,  when  not  set,  ten  per* 
centum  ad  valorem  ;* when  set  in  gold,  silver,* 
or  other  metal,  or  on  imitations  thereof  and 
all  other  jewelry — twenty-five  per  centum  ad 
valorem.* 

In  the  act  of  1883  precious  stones  not  set 
bore  a  duty  of  10  per  oent  Imitations  of 
precious  stones  were  not  specifically  men- 
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tfaned.  They  came  under  the  provision  for 
compositions  of  glass  or  paste,  not  set,  and 
were  dutiable  at  10  per  cent.  If  set  (and 
precious  stones  if  set),  were  classified  as 
Jewelry,  and  were  subject  to  a  duty  of  25  per 
cent. 

In  the  act  of  1890  pearls  are  not  grouped, 
as  in  some  prior  acts,  with  the  diamond  and 
ruby  as  precious  stones.  They  have  a  sep- 
arate classification,  and  are  dutiable,  if  not 
set,  at  10  per  cent.  Precious  stones  are  more 
carefully  distinguished  than  under  the  act 
of  1883.  The  provision  for  them  is  as  fol- 
lows: 

454.   Precious  stones  of  all  kinds, 
cut,  but  not  set,  10  per  centum  ad  va- 
lorem; 

if  set,  and  not  especially  provided  for  in 
this  act,  25  per  centum  ad  valorem. 

Imitations  of  precious  stones  composed  of 
paste  or  glass,  not  exceeding  1  inch  in  dimen- 
sions, not  set,  10  per  centum  ad  valorem. 

If  set,  they  seem  to  become  jewelry  under 
paragraph  452,  and  dutiable  at  50  per 
centum  ad  valorem. 

From  this  review  it  Is  evident  that  in  prior 
tariff  acts  beads  were  classified  separately 
from  imitations  of  precious  stones,  and  were 
regarded  as  distinct  from  them  and  dutiable 
at  a  much  higher  rate.  Can  it  be  said  that 
the  act  of  1800  suddenly  changed  a  purpose 
so  constant  throughout  previous  legislation, 
and  not  express  the  change  but  leave  it  to  be 
inferred  from  indefinite  and  ambiguous  pro- 
visions— provisions  which  had  not  had  that 
effect  nor  were  intended  to  have  that  effect T 
We  think  not. 

If  it  be  said  they  were  only  precluded  from 
that  effect  by  the  specific  provisions  for 
beads  and  that  such  provisions  are  not  in  the 
act  of  1800,  the  answer  is  twofold  ( 1 )  that 
there  is  provision  which  applies  to  and  em- 
braces them.  They  are  undoubtedly  "glass 
and  manufactures  of  glass,"  and  the  ade- 
quacy of  that  description,  which  is  the  de- 
scription of  paragraph  108,  to  include  them 
g  cannot  be  denied.  An  imitation  of  a  precious 

*  stone  may  be  a  manufacture  of  glass,  but  the 

*  latter  is  not*  necessarily  an  imitation  of  a 
precious  stone,  or,  more  narrowly,  an  imita- 
tion of  a  precious  stone  within  the  meaning 
of  a  tariff  statute.  Every  resemblance  would 
not  make  such  imitation,  and  the  suggestion 
of  the  counsel  for  the  United  States  is  not 
without  its  weight,  that  the  capability  and 
purpose  of  setting  must  be  considered.  The 
condition  seems  to  have  been  contemplated 
by  the  statute,  and  in  the  testimony  for  the 
importers  there  was  an  attempt  to  satisfy 
it.  Witnesses  testified  that  while  the  ar- 
ticles were  beads,  they  could  be  set  and 
sometimes  were  set.  Undoubtedly  they  could 
be  fixed  in  metal,  and  so  arranged  as  to  con- 
ceal their  perforations,  but  that  was  not 
their  purpose  or  use.  Their  purpose  and  use 
were  for  hat  or  dress  trimmings,  or  to  orna- 
ment embroideries.  It  may  be  that  in  con- 
struing a  tariff  act  it  is  the  essential  nature 
of  the  article,  not  the  purpose  of  the  im- 
porter, which  determines  its  classification; 
but  if  color  may  be  regarded  to  bring  the  ar- 
ticle to  the  resemblance  of  a  precious  stone 
Its  other  conditions  may  be  regarded  to  bring 


it  to  the  character  of  a  bead—a  manufacture 
of  glass,  a  mere  hat  or  dress  trimming,  or  an 
ornament  for  embroidery. 

(2)  If  the  act  of  1890  did  not  as  spe- 
cifically provide  for  beads  as  prior  acts,  glass 
beads  as  such  were  in  the  legislative  mind 
and  their  various  conditions  contemplated. 
It  was  impossible  to  have  in  contemplation 
glass  beads,  loose,  unthreaded,  and  unstrung 
(445),  and  not  have  the  exact  opposite  in 
contemplation — beads  not  loose,  beads 
threaded  and  strung,  and  made  provision  for 
them.  What  provision  t  Were  they  to  be 
dutiable  at  the  same  or  at  a  higher  rate  than 
beads  unthreaded  or  unstrung?  If  at  the 
same  rate — if  all  beads  were  to  be  dutiable 
at  the  same  rate,  why  have  qualified  any  of 
them!  Were  some  to  be  dutiable  at  one  rate 
and  some  at  another  rate?  If  made  of  plain 
glass,  were  they  to  be  dutiable  at  60  per 
centum  under  paragraph  108;  if  tinted  or 
made  to  the  color  of  some  precious  stone, 
were  they  to  be  dutiable  at  10  per  centum 
under  paragraph  454?  No  reason  is  assigned 
for  such  discrimination,  and  we  are  not  dis- 
posed to  infer  it  It  is  a  more  reasonable 
inference  that  beads  threaded  of  all  kinds 
were  intended  to  be  dutiable  at  a  higher  rate 
than  beads  unthreaded,  and  if  there  can  beg 
a  choice  of  provisions  that  intention  must? 
determine.  Indeed,  admitting*  that  either* 
provision  (paragraph  108  or  paragraph 
454)  equally  applied,  the  statute  pre- 
scribed the  rule  to  be  that  "if  two  or 
more  rates  of  duty  shall  be  applicable  to  any 
imported  article,  it  shall  pay  duty  at  the 
highest  of  such  rates."    Section  5. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  reversed,  and  that  of  the  Circuit 
Court  it  affirmed. 

Dissenting:    Mr.  Justice  Peokham. 


(179  U.  S.  463) 
ROTHSCHILD  ft  BROTHER,  Appts^ 
v. 

UNITED  STATES. 

Duties — on  wrapper  tobaoco  at  toed  with 
filler. 

Unstemmed  leaf  tobacco  suitable  for  cigar 
wrappers,  when  mixed  or  packed  with  filler 
tobacco,  though  constituting  less  than  15 
per  cent  of  the  whole.  Is  separately  dutiable 
at  $1.85  per  pound  as  wrapper  tobacco  un- 
der paragraph  213  of  the  tariff  act  of  July 
24, 1897.  and  not  as  filler  tobacco  at  35  cents 
per  pound. 

[No.  59.] 

Argued  October  SI  and  November  1,  1909. 
Decided  December  17,  1900. 
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N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  raising  the  question  as  to  the 
dutiability  of  wrapper  tobacco  mixed  with 
filler  tobacco  and  constituting  less  than  15 
per  cent  of  the  package.  Held  dutiable  as 
wrapper  tobacco. 
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21  SUPREME  COURT  REPORTER. 


Oct.  Teem, 


Statement  by  Mr.  Justice  HeKeaaai 

This  case  is  here  on  certificate  of  the 
Court  of  Appeals  of  the  second  circuit.  The 
case  went  to  that  court  by  appeal  from  the 
circuit  court  for  the  southern  district  of  New 
York,  which  reversed  a  decision  of  the  board 
of  general  appraisers.   87  Fed.  Rep.  798. 

The  statement  of  facts  made  by  the  circuit 
court  of  appeals  is  as  follows: 

"The  appellant  imported  from  San  Do- 
«  mingo  into  the  port  of  New  York  in  Septem- 
*ber,  1897,  certain  bales  of  unstemmed  leaf 

*  tobacco,  the  product  of  San  Domingo,  in 
which  bales  there  was  mixed  or  packed  with 
filler  tobacco  less  than  4  per  centum  of 
leaves  suitable  for  wrappers.  The  collector 
of  the  port  assessed  duty  upon  the  leaves  of 
filler  tobacco  in  each  bale  at  the  rate  of  35 
cento  per  pound,  and  upon  the  leaves  suit- 
able for  wrapper  at  $1.85  per  pound,  assum- 
ing to  do  so  conformably  with  the  provisions 
of  the  tariff  act  of  July  24,  1897  (schedule 
F,  213,  214),  imposing  duty  on  wrapper  and 
filler  tobacco  as  follows:  'Par.  218.  Wrap, 
per  tobacco  and  filler  tobacco  when  mixed 
or  packed  with  more  than  fifteen  per  centum 
of  wrapper  tobacco,  and  all  leaf  tobacco  the 
product  of  two  or  more  countries  or  depend- 
encies, when  mixed  or  packed  together,  if 
unstemmed,  one  dollar  and  eighty-five  cents 
per  pound ;  if  stemmed,  two  dollars  and  fifty 
cento  per  pound;  filler  tobacco  not  specially 
provided  for  in  this  act,  if  unstemmed,  thir- 
ty-five cento  per  pound;  if  stemmed,  fifty 
cento  per  pound.  Par.  214.  The  term  wrap- 
per tobacco  as  used  in  this  act  means  that 
quality  of  leaf  tobacco  which  is  suitable  for 
cigar  wrappers,  and  the  term  filler  tobacco 
means  all  other  leaf  tobacco.'" 

The  following  questions  are  propounded: 
"1.  Is  it  the  meaning  of  the  tariff  act  of 
July  24,  1897,  to  subject  to  different  rates 
of  duty  the  leaves  of  tobacco  suitable  for 
cigar  wrappers  and  those  not  suitable  when 
mixed  in  the  same  commercial  bale  or  pack- 
age? 

"2.  Is  it  the  meaning  of  said  act  to  sub- 
ject to  the  duty  of  $1.85  per  pound  the  leaves 
of  tobacco  suitable  for  agar  wrappers  inter- 
mingled in  the  balee  or  packages  of  tobacco 
(unstemmed)  of  the  description  which,  in 
their  entirety  at  the  date  of  the  enactment, 
were  commercially  known  in  this  country  as 
'filler  tobacco,'  and  bought  and  sold  by  that 
name,  notwithstanding  such  leaves  consti- 
tute less  than  15  per  centum  of  the  con- 
tents t" 

Messrs.  E.  R.  Gunby  and  H.  J.  Cook- 
Inham  for  appellants. 
^    Mr.  John  S.  Wise  for  appellee 

•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

In  paragraph  214,  the  statute  defines 
wrapper  tobacco  to  be  that  quality  of  leaf 
tobacco  which  is  suitable  for  cigar  wrap- 
pers, and  filler  tobacco  to  be  all  other  leaf 
tobacco.  Paraphrasing  the  paragraph  and 
paragraph  214,  Judge  Lacombe  classified  the 
tobacco,  and  assigned  duty  as  follows: 

"A  duty  of  35  cents  per  pound  shall  be 


paid  on  (A)  all  leaf  tobacco  not  suitable  for 
cigar  wrappers  and  not  otherwise  provided 

for. 

"A  duty  of  $1.85  per  pound  shall  be  paid 


"(A)  All  leaf  tobacco  of  any  kind,  and 
wherever  grown,  which  may  be  packed  or 
mixed  with  any  other  leaf  tobacco,  which 
other  tobacco  is  the  product  of  any  other 
country  or  dependency. 

"(B)  All  leaf  tobacco  not  suitable  for 
cigar  wrappers,  which  shall  be  found  to  be 
mixed  or  packed  with  more  than  16  per  cent 
of  tobacco  which  is  suitable  for  cigar  wrap- 
pers. 

"(C)  All  leaf  tobacco  suitable  for  cigar 
wrappers." 

To  this  classification  the  appellants  op- 
pose that  of  the  board  of  appraisers,  as  fol- 
lows: 

"First.  Wrapper  tobacco. 
"Second.  Filler  tobacco  mixed  or  packed 
with  more  than  16  per  cent  of  wrapper  to- 
bacco. 

"Third.  All  other  filler  tobacco." 
If  the  classification  of  Judge  Lacombe  is 
correct  the  questions  certified  should  be  an- 
swered in  the  affirmative;  if  the  classifica- 
tion of  the  board  of  appraisers  is  correct 
they  should  be  answered  in  the  negative. 

The  language  and  arrangement  of  para- 
graph 213  supports  Judge  Lacombe.  Re- 
garding the  language  of  the  paragraph  alone, 
it  requires  some  ingenuity  to  create  ambigu- 
ity. Dealing  with  wrapper  tobacco,  the 
paragraph  provides,  "wrapper  tobacco  .  .  . 
$1.85  per  lb."  That  is  all  unstemmed  wrap- 
per tobacco.  There  is  no  limitation  or  ex- 
ception whatever.  Dealing  with  filler  tobao-_ 
co,  the  paragraph  provides,  "filler  tobacco,* 
•  when  mixed  or  packed  with  more  than  16  per? 
"  cent  of  wrapper  tobacco,  if  unstemmed,  $1.85 
per  lb.;  if  stemmed,  $2.50  per  lb.;  filler  to- 
bacco not  specially  provided  for  in  this  act, 
if  unstemmed,  35  cts.  per  lb.;  if  stemmed, 
60  cts.  oer  lb."  In  other  words,  so  mixed, 
and  as  it  is  stemmed  or  unstemmed,  $2.50 
or  $1.86  per  lb.  Filler  not  so  mixed,  as  it 
is  stemmed  or  unstemmed,  50  cts.  or  35  cts. 
per  lb.  But  all  wrapper  tobacco  is  dutiable 
at  least  at  $1.85.  There  is  no  condition  ex- 
cept being  stemmed  or  unstemmed  that  ex- 
cepts any  part  of  it  or  affects  the  rate  upon 
it.  And  all  filler  tobacco  is  dutiable,  but 
not  all  at  the  same  rate.  There  is  a  condi- 
tion which  affects  the  rate.  That  condition 
is  to  be  mixed  with  wrapper  tobacco.  The 
statute  deals  with  each  kind  of  tobacco  sep- 
arately. It  does  not  qualify  wrapper;  it 
does  qualify  filler — mix  wrapper  with  filler 
to  the  extent  of  more  than  15  per  cent  and 
the  wrapper  does  not  become  dutiable  as  fill- 
er—but filler  becomes  dutiable  as  wrapper 
— the  mixture  becomes  in  legal  effect  wrap- 
per, and  is  dutiable  at  the  same  rate. 

The  appellants  contest  this  interpretation, 
and  contend  that  wrapper  bo  mixed  with  fill- 
er, by  the  very  terms  of  the  statute  escapes 
duty  or  would  escape  duty,  "except  that  it 
falls  under  the  last  clause  of  the  statute, 
and  is  to  be  classified  as  filler  tobacco,  not 
specially  provided  for  is  this  act"    If  this 
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contention  is  justified,  it  would  seem  m  if 
wrapper  tobacco  becomes  filler  even  by  name, 
and  the  provisions  of  the  statute  are  re- 
versed, and  their  care  to  make  wrapper  du- 
tiable and  prevent  and  penalize  evasions  of 
the  duty  become  a  means  of  either  exempting 
IS  per  cent  of  it  from  duty  or  making  it 
dutiable  only  as  filler. 

Considerations  outside  of  the  statute  are, 
however,  urged  as  tests  of  its  meaning,  and 
two  propositions  are  advanced  which,  it  is 
claimed,  Congress  must  be  presumed  to  have 
known  and  to  which  it  addressed  its  legisla- 
tion. 

These  are  (1)  that  in  commerce  and 
among  dealers  in  leaf  tobacco  the  bale  is  the 
unit;  (2)  there  is  in  bales  of  wrapper  a  cer- 
tain amount  of  filler,  and  in  filler  bales  there 
may  be  a  small  per  cent  of  wrapper,  but  in 
s  trade  it  is  not  recognized.  It  is  therefore 
^contended  (and  we  quote  counsel)  "that  the 
•  words**wrapper  tobacco'  in  this  section  (213) 
have  reference  to  the  commercial  terms 
'wrapper  tobacco,'  meaning  thereby  bales  of 
tobacco  known  as  wrapper,  although  in  every 
bale  there  is  a  quantity  of  tobacco  not  suit- 
able for  wrapper."  That  is  not  the  tobacco 
as  such,  but  the  form  of  its  importation  de- 
termines the  duty.  The  bale  is  the  unit,  and 
the  unit  must  always  be  regarded.  The  dif- 
ferent kinds  of  tobacco  cannot  be  separated ; 
they  mingle  in  the  unit  bale  as  (the  illus- 
tration is)  different  percentages  of  blood 
mingle  in  an  animal,  and  by  holding  in  mind 
that  the  bale  is  the  unit,  it  will  be  seen  that 
wrapper  tobacco  (16  per  cent  or  less)  cannot 
be  "segregated  and  assessable  as  such  any 
more  logically  than  could  the  15  per  cent  of 
Holstein  blood  in  an  85  per  cent  Ayreshire 
cow." 

But  the  difficulty  is  not  holding  in  mind 
the  idea  that  the  bale  is  the  unit,  but  in  ac- 
cepting it.  To  accept  it  we  should  have  to 
impose  it  upon  the  statute.  It  is  certainly 
not  there  by  expression,  and  it  is  not  new. 
It  was  contended  for  under  the  act  of  1883 
and  supported  by  about  the  same  arguments 
upon  which  it  is  now  attempted  to  be  sup- 
ported. It  was  rejected  in  Folk  v.  Robert- 
son, 137  U.  8.  225,  34  L.  ed.  645,  11  Sup. 
Ct.  Rep.  41,  in  which  the  leaf,  and  not  the 
bale,  was  decided  to  be  the  unit,  and  the  act 
of  1883  dealt  with  percentages  as  much  as 
the  act  of  1897.  The  act  of  1883  provided 
that  "leaf  tobacco  of  which  85  per  cent  is 
of  the  requisite  size  and  of  the  necessary 
fineness  of  texture  to  be  suitable  for  wrap- 
pers, and  of  which  more  than  one  hundred 
leaves  are  required  to  weigh  a  pound,  if  not 
stemmed,  75  cents  per  pound;  if  stemmed, 
$1  per  pound.  All  other  tobacco  in  leaf,  un- 
manufactured, and  not  stemmed,  35  cents 
per  pound." 

But  it  is  claimed  that  Folk  v.  Rolertaon 
is  distinguishable  from  the  case  at  the  bar 
in  that  the  different  kinds  of  tobacco  were 
not  mingled,  but  were  carefully  separated 
and  distinguishable  in  quantity  and  quality. 
Upon  principle  we  think  the  difference  does 
not  distinguish  the  case  from  that  at  bar. 
The  contention  is,  besides,  answered  by  Er- 
hardt  t.  Behroeder,  155  U.  S.  124,  39  L.  ed. 


94,  16  Sup.  Ct  Rep.  45.   To  the  claims  of 
the  parties— one  that  the  bale  was  the  unit 
—the  other  that  the  different  kinds  of  tobac- 
co were,  the  courts  by  Mr.  Justice  Shiras,* 
said:  ? 
•  "The  proper  answer  to  this  question  seems* 
to  depend  upon  the  particular  circumstances 
of  a  given  case. 


"If,  then,  a  bale  or  other  separate  and  con- 
crete quantity  of  leaf  tobacco,  contained  only 
leaves  of  such  uniformity  of  character  as 
to  be,  in  their  collective  form,  of  one  class, 
the  bale,  or  other  separate  collection,  would 
be  the  unit  contemplated  in  the  percentage 
and  weight  tests  of  paragraph  246.  On  the 
other  hand,  if  the  bale  contained  tobacco  of 
two  classes,  the  unit  would  be  the  ascer- 
tained quantity  of  either  class." 

It  is  conceded  that  in  Erhardt  v.  Sohroe- 
der  it  was  decided  that  the  bale  was  not  the 
unit,  but  it  is  claimed  that  the  decision  was 
based  upon  the  fact  that  the  "whole  importa- 
tion was  wrapper,  and  it  made  no  difference 
what  the  unit  was  as  the  result  would  be  the 
same  if  the  wrapper  tobacco  in  every  bale 
was  85  per  cent."  We  think  not.  Tobacco 
of  different  kinds  in  one  bale  was  respective- 
ly assessed  at  76  cents  and  35  cents  a  pound. 
The  tobacco  in  the  other  bales  was  assessed 
at  75  cents  a  pound.  The  claim  of  the  im- 
porters was  that  it  all  should  have  been  as- 
sessed at  35  cents,  and  in  passing  on  the 
diverse  contentions  of  the  parties  it  was  de- 
cided that  the  statute  did  not  make  an  in- 
flexible unit.  What  the  unit  would  be,  it 
was  said,  would  depend  upon  the  "particular 
circumstances  of  a  given  case."  And  speak- 
ing of  the  bale  as  such  unit  the  court  used 
the  language  we  have  already  quoted. 

Succeeding  the  act  of  1883  came  the  aet 
of  1890.  Paragraphs  242,  243,  provided  as 
follows  i 

"Leaf  tobacco,  suitable  for  cigar  wrappers, 
if  not  stemmed,  $2  per  lb.,  if  stemmed,  $2.75 
per  lb.:  Provided,  That  if  any  portion  of 
any  tobacco  imported  in  any  bale,  box,  or 
package,  or  in  bulk,  shall  be  suitable  for 
cigar  wrappers,  the  entire  quantity  of  tobac- 
co contained  in  such  bale,  box.  or  package, 
or  bulk,  Bhall  be  dutiable;  if  not  stemmed, 
at  $2  per  lb. ;  if  stemmed,  at  $2.75  per  lb. 

"All  other  tobacco  in  leaf  unmanufactured 
and  not  stemmed,  35c.  per  lb.:  if  stemmed, 
50c.  per  lb."  [26  Stat,  at  L.  685,  chap. 
1244.] 

This  language  is  seemingly  very  explicit  a 
as  to  the  duties  on  the  different  kinds  of  to-  Sjj 
bacco,  and  very  unambiguous  as  to  the  •effect  • 
of  mingling  them  in  bale,  bag,  package,  or 
bulk.   And  Circuit  Judge  Coxe  pronounced 
it  so  in  Btaohelberg  et  ol.  v.  United  State*, 
72  Fed.  Rep.  50. 

We  are,  however,  referred  to  an  opinion  of 
the  board  of  appraisers,  in  the  matter  of  the 
protest  of  Emilio  Pons  k  Co.,  which,  it  is 
claimed,  was  an  administrative  interpreta- 
tion of  such  paragraph,  which  not  only  de- 
termined its  meaning,  but  the  meaning  of 
the  provisions  of  subsequent  laws. 

The  importation  passed  upon  was  of  Ha- 
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van*,  tobacco,  and  the  conclusions  of  the 
board  were  very  disputable  even  on  the  spe- 
cific facts  of  that  case.  The  board  found 
there  was  well-defined  difference  between 
Havana  wrapper  and  filler,  and  that  in  the 
best  selected  grades  of  each  there  was  from 
6  to  15  per  cent  of  the  other,  and  that  filler 
bales  having  less  than  15  per  cent  of  wrap- 
per were  not  recognized  in  trade  as  filler 
having  any  portion  suitable  for  wrappers; 
over  that  percentage  the  bales  were  known 
as  part  wrapper,  and  also  known  as  self- 
working  bales,  from  these  facts  the  board 
concluded  that  less  than  15  per  cent  was  not 
an  appreciable  quantity,  and  made  the  fol- 
lowing special  finding  of  facta: 

"(1)  That  the  tobacco  in  semi-Vuelta, 
uniform  in  quality,  length,  and  color,  and 
is  of  the  kind  known  in  trade  as  Havana 
filler  tobacco,  leaf,  unstemmed. 

"(2)  That  it  contains  from  10  to  15  per 
cent  of  leaves  that  can  be  used  for  wrappers 
for  inferior  cigars,  but  no  portion  thereof 
is  of  the  quality  known  as  wrapper  tobacco. 

"(3)  That  it  is  of  a  kind  used  exclusively 
by  larger  manufacturers  of  cigars  as  fillers 
for  cigars. 

"We  hold  that,  within  the  meaning  of  the 
statute,  there  is  no  portion  of  the  tobacco 
covered  by  this  protest  suitable  for  wrappers 
for  cigars. 
"The  protest  is  sustained." 
Counsel  for  the  appellants  say  that  the 
reasoning  and  spirit  of  this  decision  was  ac- 
cepted by  the  Treasury  Department,  but  that 
its  percentage  was  rejected.  And  well  it 
might  have  been.  The  act  which  expressed 
in  clear  and  definite  words  that  the  effect 
c  of  mixing  "any  portion"  of  wrapper  tobacco 
V  with  filler  tobacco  in  an  importation  was  to 
*  make  "the  entire  quantity** dutiable  as  wrap- 
per, was  interpreted  to  admit  at  filler  duty 
16  per  cent  of  wrapper,  a  fraction  less  than 
was  necessary  to  make  a  working  bale,  a  bale 
with  enough  wrapper  to  use  up  the  filler. 
This  was  a  very  liberal  application  of  the 
maxim  which  expresses  the  disregard  of  the 
law  for  small  things.  If  Congress  did  not 
intend  to  penalize  an  accidental  or  inevita- 
ble mixing  of  some  leaves  of  wrapper  with 
filler,  it  certainly  did  not  intend  to  defeat 
-or  weaken  its  legislation.  Giving  the  bale 
as  a  unit,  as  contended  for;  giving  a  frac- 
tion less  than  15  per  cent  of  its  contents, 
though  wrapper  to  be  admitted  at  filler  duty, 
how  much  wrapper  would  be  otherwise  im- 
ported? 

However,  the  decision  was  rendered;  how 
far  was  it  a  factor  in  determining  the  provi- 
sions of  the  act  of  1894  (the  Wilson  act) 
and  that  of  1897,  the  act  under  considera- 
tion, must  be  passed  upon. 

Of  the  Wilson  act  we  need  only  quote  the 
following: 

"Wrapper  tobacco,  unstemmed,  imported 
in  any  bale,  box,  package,  or  in  bulk,  $1.50 
per  lb.;  if  stemmed,  $2.26  per  lb. 

"Filler  tobacco,  unstemmed,  imported  in 
any  bale,  box,  package,  or  in  bulk,  36c.  per 
lb. ;  if  stemmed,  50c.  per  lb.  Provided,  that 
the  term  wrapper  tobacco,  whenever  used  in 
this  act,  shall  be  taken  to  mean  that  quality 


of  leaf  tobacco  known  commercially  as  wrap- 
par  tobacco. 

"Provided  further:  That  the  term  filler 
tobacco,  whenever  used  in  this  act,  shall  be 
taken  to  mean  all  leaf  tobacco  unmanufac- 
tured, not  commercially  known  as  wrapper 
tobacco. 

"Provided  further:  That  if  any  bale,  box, 
package,  or  bulk  of  leaf  tobacco,  of  uniform 
quality,  contains  exceeding  15  per  cent  there- 
of of  leaves,  suitable  in  color,  fineness  of  tex- 
ture, and  size  for  wrappers  for  cigars,  then 
the  entire  contents  of  such  bale,  box,  pack- 
age, or  bulk  shall  be  subject  to  the  same  duty 
as  wrapper  tobacco."  128  Stat,  at  L.  622, 
chap.  349,  US  184,  185.] 

As  it  will  be  observed,  the  act  was  mora 
circumstantial  than  the  act  of  1890.  It  de- 
fines wrapper  tobacco  as  meaning  that  "qual- 
ity of  leaf  tobacco  known  commercially  at 
wrapper."  And  filler  to  mean  "all  leaf  to- 
bacco unmanufactured,  not  commercially* 
known  as  wrapper  tobacco."  It  did  not  pro-jj 
vide,  as  the  act*of  1890  provided,  if  any  por-* 
tion  of  any  tobacco  imported  be  wrapper  the 
entire  quantity  should  be  dutiable  as  wrap- 
per. It  fixed  the  wrapper  which  would  have 
that  effect  at  an  amount  exceeding  15  per 
cent  of  leaves  in  any  bale,  box,  package,  or 
bulk  of  leaf  tobacco  of  uniform  quality  .  .  . 
suitable  in  color,  fineness  of  feature,  and 
size,  for  cigars. 

If  anything  can  be  inferred  from  the  qual- 
ifications which  we  have  put  in  italics  as 
connecting  the  act  with  the  decision  of  the 
board  of  appraisers  in  the  Pons  case  the  in- 
ference must  be  dropped  as  to  the  act  of 
1897.  All  those  qualifications  are  omitted 
except  that  the  quantity  of  wrapper  tobacco 
in  the  importation  which  will  affect  with 
wrapper  duty  the  filler  with  which  it  is 
mixed  is  retained.  But  it  is  retained  in 
such  context,  as  we  have  already  said,  so  as 
not  to  exempt  any  wrapper  tobacco  from 
duty  as  such,  though  it  may  charge  filler 
tobacco  with  wrapper  duty.  It  would  make 
this  opinion  too  long  to  analyze  the  Wilson 
act.  We  are  inclined  to  think  it  should  be 
interpreted  as  we  have  interpreted  the  act 
of  1897.  But  if  we  concede  the  construction 
of  the  appellants,  it  can  only  come  from  the 
qualifying  words  we  have  indicated.  If 
their  presence  in  the  Wilson  act  determines 
the  construction  contended  for,  their  ab- 
sence from  the  act  of  1897  determines 
against  the  construction  of  the  latter  act 
contended  for,  as  it  is  also  determined 
against  by  the  character  of  the  act.  It  pre- 
cludes the  view  that  any  wrapper  tobacco 
is  to  be  admitted  to  importation  under  filler 
duty.  And  why  should  it  be?  There  is 
nothing  in  the  trade  conditions  urged  upon 
our  consideration  which  requires  it.  The 
mixing  of  the  tobacco  which  may  accidental- 
ly or  necessarily  attend  the  manner  of  pick- 
ing and  packing  is  provided  for,  and  the  in- 
dulgence of  the  statute  so  clearly  expressed 
and  defined  should  not  be  extended  to  exempt 
any  portion  of  either  tobacco  from  its  full 
duty  by  assuming  or  accepting  the  arbitrary 
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idea  that  the  statute  addrened  itself  to  bale* 
of  tobacco,  and  not  to  the  tobacco  in  the 
bales. 

We  therefore  answer  the  question*  certi- 
fied by  the  Oirouit  Court  of  Appeal*  in  the 
affirmative. 


(179  U.  8.  446) 

REYMANN  BREWING  COMPANY,  Appt., 

9. 

HARRY  BRISTER,  Treasurer  of  Jefferson 

County,  Ohio. 

Intoxicating  liquor* — Dow  law — discrimina- 
tion against  foreign  corporation* — police 
power. 

X.  The  exemption  of  sale*  of  Intoxicating; 
liquors  by  the  manufacturer  at  the  manu- 
factory In  quantities  of  1  gallon  or  more, 
which  li  made  by  92  Ohio  Lews,  p.  84,  known 
as  the  Dow  law,  being  applicable  to  such 
sales  made  at  any  manufactory  In  the  state, 
without  regard  to  the  residence,  citizenship, 
or  domlell  of  the  person,  copartnership,  or 
corporation  which  owns  the  plant,  does  not 
constitute  an  Illegal  discrimination  against 
a  foreign  corporation  which  has  its  manu- 
factory In  another  state. 

1.  A  foreign  corporation  Is  a  trafficker  In  In- 
toxicating liquors  subject  to  tax  under  02 
Ohio  Laws,  p.  84,  when  it  maintains  a  store- 
bouse  In  the  state  where  It  sells  and  delivers 
beer  and  collects  payment. 

8.  The  Ohio  Dow  law  entitled,  "An  Act  Pro- 
Tiding  against  the  Evils  Resulting  from  the 
Traffic  In  Intoxicating  Liquors,"  and  provid- 
ing for  a  tax  upon  the  business  of  selling  such 
liquors  except  when  the  sales  are  made  by 
the  manufacturer  at  the  manufactory  and  In 
quantities  of  1  gallon  or  more,  being  con- 
strued by  the  supreme  court  of  the  state  as 
aiming  to  control  and  regulate  sales  In  quan- 
tities less  than  1  gallon.  In  saloons  or  at 
places  other  than  the  place  of  manufacture. 
Is  within  the  scope  of  the  police  power. 

[No.  76.] 

Submitted  November  7,  1900.    Decided  De- 
cember 17, 1900. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Ohio  to  review  a  decision  dismissing  a 
bill  to  restrain  the  collection  of  the  Dow  tax. 
Affirmed. 

See  same  case  below,  92  Fed.  Rep.  28. 

Statement  by  Mr.  Justice  Shirast 
*  On  January  13,  1898,  the  Reymann  Brew- 
ins;  Company,  a  corporation  of  the  state  of 
West  Virginia,  with  its  principal  office  in  the 
city  of  Wheeling,  tiled  a  bill  of  complaint  in 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  the  state  of  Ohio,  against 
Harry  Brister,  treasurer  of  the  county  of  Jef- 
ferson, state  of  Ohio,  seeking  to  restrain  and 
enjoin  the  said  Brister  from  retaining  the 
possession  of  certain  personal  property  be- 
longing to  the  brewing  company,  which  he 
had  seized  in  enforcement  of  certain  laws  of 
the  state  of  Ohio,  which  provide  for  the  col- 
lection of  a  tax  known  as  the  "Dow  tax." 

The  cause  was  submitted  upon  the  bill,  • 


general  demurrer  thereto,  and  a  statement 
of  facts  agreed  upon  by  the  parties.  The 
statement  of  facta  was  as  follows: 

"The  Reymann  Brewing  Company,  the  com- 
plainant, is  a  corporation  resident  in  and  a 
oitizen  of  the  state  of  West  Virginia,  and 
owns  and  operates  a  brewery  at  Wheeling, 
West  Virginia,  where  it  manufactures  a  bev- 
erage of  malt  and  intoxicating  liquor  com- 
monly known  as  "beer.'  It  packs  said  beer 
in  wooden  barrels  of  various  sizes  and  also 
in  glass  bottles,  which  bottles  are  packed  in 
wooden  boxes  called  'cases/  twenty-four 
quart  bottles  or  thirty-six  pint  bottles  being 
packed  in  each  case. 

"These  barrels  and  eases  are  packed  at  the 
brewery  of  the  Reymann  Brewing  Company, 
at  Wheeling,  in  the  state  of  West  Virginia, 
there  delivered  to  the  common  carrier,  the 
railroad  company,  and  shipped  to  Steuben- 
ville, in  the  county  of  Jefferson,  in  the  state 
of  Ohio,  where  they  are  received  by  Bert  Mey- 
ers, who  is  employed  by  the  Reymann  Brew- 
ing Company  in  the  capacity  of  soliciting 
agent,  salesman,  and  driver,  and  who  calls  on 
retail  dealers  in  intoxicating  liquors  at  their 
places  of  business  in  and  about  said  city  of 
Steubenville,  and  as  such  agent  then  and 
there  solicits  orders  for  and  sells  any  num- 
ber of  the  above-described  packages  desired. 
He  then  loads  on  the  wagon  owned  by  the*. 
Reymann  Brewing  Company  the  barrels  or$ 
eases *above  described,  and  delivers  them  to* 
the  purchasers  in  the  original  and  unbroken 

Sackages  in  the  same  shape  and  condition  as 
elivered  to  the  common  carrier  at  the  brew- 
ery at  Wheeling.  Said  agent  also  makes 
sales  of  said  packages  at,  and  delivers  the 
same  from,  the  place  where  stored  at  Steu- 
benville. In  no  instance  are  any  of  the  bar- 
rels or  cases  opened  until  after  sold  and  de- 
livered to  the  purchaser,  and  no  change  is 
made  in  any  of  the  packages  from  the  time 
they  are  packed  at  the  brewery  at  Wheeling 
until  delivered  to  the  persons  purchasing  the 
same. 

"Packages  received  by  the  said  Bert  Mey- 
ers at  the  railway  station  at  Steubenville  for 
which  he  has  not  received  orders  or  which 
he  has  not  already  sold  are  stored  in  a  room 
on  the  ground  floor  of  a  cold  storage  house 
in  eaid  city  of  Steubenville,  for  which  the 
Reymann  Brewing  Company  pays  a  regular 
monthly  rental,  and  of  which  room  the  said 
brewing  company  has  the  exclusive  use  and 
possession.  The  packages  not  delivered  di- 
rectly from  the  railway  station  to  purchasers 
are  delivered  from  the  said  storage  house  or 
room  upon  orders  solicited,  as  aforesaid,  and 
upon  sales  then  and  there  at  said  storage 
room  made.  The  price  of  the  beer  thus  de- 
livered is  collected  in  some  instances  from 
time  to  time  by  a  collector  from  the  brewery 
at  Wheeling,  who  calls  on  the  purchasers 
and  collects,  and  in  other  instances  such 
collections  are  made  by  said  agent,  Bert 
Meyers,  at  the  time  of  sale  and  delivery  at 
said  storage  room. 

"During  the  period  for  which  the  assess- 
ments hereinafter  mentioned  were  made  the 
said  Reymann  Brewing  Company  carried  on 
it*  beer  business  in  said  city  of  Steubenville 
in  the  same  manner  as  herein  described. 
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"The  hones,  harness,  and  wagon  described 
In  the  bill  on  which  the  defendant,  Harry 
Blister,  has  levied,  and  which  he  has  taken 
into  his  possession,  are  used  by  the  Reymann 
Brewing  Company,  solely  in  the  matter  of 
delivering  to  purchasers  the  packages  above 
described. 

Two  barrels  and  cases  of  beer  described 
in  the  bill  were  packed  at  the  brewery  at 
Wheeling  and  shipped  in  the  manner  above 
described  to  Steubenville,  Ohio,  placed  in  the 
storeroom  above  mentioned,  and  were  to  be 
there  sold  and  delivered  in  the  manner  above 
described,  when  they  were  levied  on  and'tak- 
en  possession  of  by  the  defendant,  Harry 
Blister.  The  defendant,  Harry  Brister,  is 
treasurer  of  Jefferson  county,  in  the 
state  of  Ohio,  and  as  such  treasurer  did 
so  levy  upon  and  take  into  his  possession  and 
has  advertised  for  sale  the  following  person- 
al property  of  the  Reymann  Brewing  Com- 

"Two  horses  (bay  geldings),  two  horse 
•overs,  one  set  of  double  harness,  one  beer 
wagon,  thirty-seven  of  said  original  and  un- 
broken cases  of  beer  containing  quarts,  four 
of  said  original  and  unbroken  cases  of  beer 
containing  pints,  sixty-five  original  and  un- 
broken barrels  of  beer,  one-eighth  size,  one 
hundred  and  fourteen  original  and  unbroken 
wooden  barrels  of  beer  of  one-quarter  size, 
twenty-nine  original  and  unbroken  wooden 
barrels  of  beer  of  one-half  size — all  of 
which  he  has  done,  as  said  treasurer  of 
Jefferson  county,  Ohio,  tor  the  purpose  of 
collecting  from  the  said  Reymann  Brewing 
Company  certain  taxes  or  assessments  and 
penalties,  amounting  to  9873.60,  and  charged 
against  said  company  on  the  tax  duplicate 
in  the  office  of  said  treasurer  under  and  by 
virtue  of  a  law  of  the  state  of  Ohio  entitled 
•An  Act  Providing  against  the  Evils  Result- 
ing from  the  Traffic  in  Intoxicating  Liquors,' 
passed  May  14,  1886  (see  83  Ohio  Laws,  p. 
157),  as  amended  by  acts  March  21,  1887 
(see  84  Ohio  Laws,  p.  224),  March  26,  1888 
(see  84  Ohio  Laws,  p.  117),  and  February 
SO,  1896  (see  92  Ohio  Laws,  p.  34),  known 
as  the  'Dow  law;'  which  said  levy  and  seizure 
were  duly  made,  and  which  amount  ($873.- 
60)  the  said  Reymann  Brewing  Company 
lawfully  owes,  if,  under  the  circumstances  in 
this  statement  set  forth  and  the  law  herein 
referred  to,  said  company  or  its  business  in 
■aid  city  of  Steubenville,  as  herein  described, 
ahould  and  may  lawfully  be  assessed,  as 
aforesaid. 

"The  defendant  will,  unless  restrained  by 
the  court,  insist  on  collecting  future  assess- 
ments of  the  complainant  under  said  Dow 
law  in  the  manner  prescribed  by  said  law; 
that  is  to  say,  by  further  seizures. 

"It  is  agreed  by  both  parties  to  the  above- 
styled  cause  that  the  foregoing  statement  is 
a  true  statement  of  the  facts,  and  that  the 
•aid  cause  may  be  submitted  to  the  oourt  on 
A  Mid  statement  of  facts  agreed." 
$    The  Ohio  statute,  referred  to  in  the  agreed 
•  statement  of  facts,  known  as  the  "Dow  law/' 
and  entitled  "An  Act  Providing  against  the 


Evils  Resulting  from  the  Traffic  in  Intoxicat- 
ing Liquors,"  provides: 

"Sec.  1.  That  upon  the  business  of  traffick- 
ing in  spirituous,  vinous,  malt,  or  any  in- 
toxicating liquors,  there  shall  be  assessed, 
yearly,  and  shall  be  paid  into  the  county 
treasury,  as  hereinafter  provided,  by  every 
person,  corporation,  or  copartnership  en- 
gaged therein,  and  for  each  place  where  such 
business  is  carried  on  by  or  for  such  person, 
corporation,  or  copartnership,  the  sum.  of 
three  hundred  and  fifty  dollars. 

"Sec.  2.  That  said  assessment,  together 
with  any  increase  thereof,  as  penalty  thereon, 
■hall  attach  and  operate  as  a  lien  upon  the 
real  property  on  and  in  which  such  business 
is  conducted,  as  of  the  fourth  Monday  of  May 
each  year,  and  shall  be  paid  at  the  times  pro- 
vided for  by  law  for  the  payment  of  taxes  on 
real  or  personal  property  within  the  state, 
to  wit,  one  half  on  or  before  the  twentieth 
day  of  June,  and  one  half  on  or  before  the 
twentieth  day  of  December,  of  each  year." 

"Sec.  4.  That  if  any  person,  corporation, 
or  copartnership  shall  refuse  or  neglect  to 
pay  the  amount  due  from  them  under  the  pro- 
visions of  this  act  within  the  time  therein 
specified,  the  county  treasurer  shall  there- 
upon forthwith  make  said  amount  due  with 
all  penalties  thereon,  and  4  per  cent  col- 
lection fees  and  costs,  by  distress  and  sale, 
as  on  execution,  of  any  goods  and  chattels  of 
such  person,  corporation,  or  copartnership; 
he  shall  call  at  once  at  the  place  of  business 
of  each  person,  corporation,  or  copartner- 
ship; and  in  case  of  the  refusal  to  pay  the 
amount  due,  he  shall  levy  on  the  goods  and 
chattels  of  such  person,  corporation,  or  co- 
partnership, wherever  found  in  said  county, 
or  on  the  bar,  fixtures,  or  furniture,  liquors, 
leasehold  and  other  goods  and  chattels  used 
in  carrying  on  such  business,  which  levy 
shall  take  precedence  of  any  and  all  liens, 
mortgages,  conveyances,  or  encumbrances 
hereafter  taken  or  had  on  such  goods  and 
chattels,  so  used  in  carrying  on  such  busi- 
ness; nor  shall  any  claim  of  property  by  any 
third  person  to  such  goods  and  chattels,  so 
used  in  carrying  on  such  business,  avail 
against  such  levy  so  made  by  the  treasurer,  3 
and  no  property,  of  any  kind,  of  any  person,!* 
corporation,  or* copartnership  liable  to  pay* 
the  amount,  penalty,  interest,  and  cost  due 
under  the  provisions  of  this  act,  shall  be  ex- 
empt from  said  levy.  The  treasurer  shall 
give  notice  of  the  time  and  sale  of  the  per- 
sonal property  to  be  sold  under  this  act,  the 
same  as  in  cases  of  the  Bale  of  personal  prop- 
erty on  execution;  and  all  provisions  of  law 
applicable  to  sales  of  personal  estate  on  exe- 
cution shall  be  applicable  to  sales  under  this 
act,  except  as  herein  otherwise  provided ;  and 
all  moneys  collected  by  him  under  this  act 
shall  be  paid,  after  deducting  his  fees  and 
costs,  into  the  county  treasury.  In  the  event 
of  the  treasurer,  under  the  levy  provided  for 
under  this  act,  being  unable  to  make  the 
amount  due  thereunder,  or  any  part  thereof, 
the  county  auditor  shall  place  the  amount 
due  and  unpaid  on  the  tax  duplicate  against 
the  real  estate  in  which  said  traffic  is  carried 
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on,  and  the  same  shall  be  oollected  m  other 
taxea  and  assessments  on  said  premises." 

"Sec  8.  The  phrase  'trafficking  in  intoxi- 
cating liquors,'  as  used  in  this  act,  means  the 
baying  or  procuring  and  selling  of  intoxicat- 
ing liquors  otherwise  than  upon  prescription 
issued  in  good  faith  by  reputable  physicians 
in  active  practice,  or  for  exclusively  known 
mechanical,  pharmaceutical,  or  sacramental 
purposes,  but  such  phrase  does  not  include 
the  manufacture  of  intoxicating  liquors  from 
the  raw  material,  and  the  sale  thereof,  at  the 
manufactory,  by  the  manufacturer  of  the 
same  in  quantities  of  one  gallon  or  more  at 
any  one  time." 

Subsequently  the  defendant,  with  leave  of 
court,  withdrew  the  demurrer,  and  the  cause 
coming  on  to  be  heard  was,  after  agreement, 
submitted  to  the  court  upon  the  bill  and  the 
agreed  statement  of  facts.  On  February  26, 
1899,  a  final  judgment  was  entered  dismissing 
the  bill  at  the  cost  of  the  complainant. 
Thereupon  an  appeal  was  allowed  to  this 
court. 

Mr.  J.  Bernard  Handlan  for  appellant 
Jfr.  Addison  C.  Lewis  for  appellee. 

H  Mr.  Justice  Shtraa  delivered  the  opinion 
»ef  the  court: 

•  *By  the  1st  section  of  the  statute  of  the 
state  of  Ohio,  known  as  the  "Dow  law,"  it  is 
provided  "that  upon  the  business  of  traffick- 
ing in  spirituous,  vinous,  malt,  or  any  intoxi- 
cating liquors  there  shall  be  assessed  yearly, 
and  shall  be  paid  into  the  county  treasury, 
as  hereinafter  provided,  by  every  person, 
corporation,  or  copartnership  engaged  there- 
in, and  for  each  place  where  such  business 
is  carried  on  by  or  for  such  person,  corpora- 
tion, or  copartnership,  the  sum  of  three  hun- 
dred and  fifty  dollars."  92  Ohio  Laws,  p. 
84. 

The  Reymann  Brewing  Company,  a  corpor- 
ation of  the  state  of  West  Virginia,  whose 
property  has  been  seized  to  enforce  payment 
of  such  an  assessment,  alleges  that,  as  re- 
spects such  foreign  corporation,  the  statute 
is  void,  because  it  discriminates  in  favor  of 
manufacturers  and  brewers  of  beer  who  have 
their  plants  located  within  the  state  of  Ohio 
as  against  those  who  have  their  plants  lo- 
cated in  other  states,  and  because  it  consti- 
tutes, in  its  practical  operation  a  regulation 
of  commerce  between  the  states. 

So  far  as  the  terms  of  the  statute  are  con- 
cerned, they  do  not  disclose  any  intention  to 
discriminate  between  foreign  and  domestic 
dealers  in  intoxicating  liquors,  as  the  tax  In 
question  is  to  be  assessed  upon  every  person, 
corporation,  or  copartnership  engaged  in  the 
business  of  trafficking  in  such  liquors.  But 
it  is  contended  that  the  effect  of  the  legisla- 
tion necessarily  results  in  such  a  discrimina- 
tion, because  of  the  provisions  of  the  8th  sec- 
tion of  the  statute,  which  is  in  the  following 
words: 

"The  phrase  'trafficking  in  intoxicating 
liquors,'  as  used  in  this  act,  means  the  buy- 
ing or  procuring  and  selling  of  intoxicating 
liquors  otherwise  than  upon  prescription  is- 
sued in  good  faith  by  reputable  physicians 
in  active  practice,  or  for  exclusively  known 


mechanical,  pharmaceutical,  or  sacrament- 
al purposes,  but  such  phrase  does  not  include 
the  manufacture  of  intoxicating  liquors  from 
the  raw  material,  and  the  sale  thereof,  at  the 
manufactory,  by  the  manufacturer  of  the 
same  in  quantities  of  one  gallon  or  more  at 
any  one  time." 

The  effect  of  this  is  claimed  to  be  that  the 
domestic  manufacturer  may  sell  liquor,  in 
quantities  of  one  gallon  or  more,  at  the  placets 
of  manufacture  without  being  subjected  to!J 
the  tax,*and  that  thus  he  has  an  advantage* 
over  the  foreign  manufacturer,  who  can  only 
sell,  in  Ohio,  at  some  other  place  than  the 
place  of  manufacture,  and  is  thereby  sub- 
jected to  the  tax.  In  other  words,  while  the 
domestic  manufacturer  must  pay  the  tax  if 
he  sells  at  other  places  than  the  place  of  man- 
ufacture, yet  as  he  is  declared  not  to  be  with- 
in the  act  in  selling  at  the  place  of  manu- 
facture in  quantities  not  less  than  one  gallon 
at  any  one  time,  such  a  provision  operates 
as  an  illegal  discrimination  against  the  for- 
eign competitor,  who  must  necessarily  sell 
at  places  other  than  the  place  of  manufac- 
ture. 

Under  this  provision,  the  manufacturers, 
whether  within  or  without  the  state,  may  sell 
at  the  manufactory  and  ship  to  any  part  of 
the  state  of  Ohio,  and  the  incidental  disad- 
vantage that  the  foreign  manufacturer  is 
under  that  if,  instead  of  selling  at  the  place 
of  his  plant,  he  wishes  to  establish  a  place 
within  the  state  of  Ohio,  he  is  obliged  to 
pay  the  tax,  does  not  appear  to  arise  out  of 
any  intention  on  the  part  of  the  state  legis- 
lature to  make  a  hostile  discrimination 
against  foreign  manufacturers.  If  an  Ohio 
corporation  or  copartnership  should  estab- 
lish its  place  of  manufacture  in  another 
state  it  would  be  subjected  to  the  tax  if  it 
sold  intoxicating  liquor  at  a  place  within  the 
state  of  Ohio;  and  if  a  foreign  corporation 
should  manufacture  at  a  place  within  Ohio, 
it  would  sell  its  product,  in  quantities  not 
less  than  one  gallon,  without  being  subjected 
to  the  tax. 

A  similar  contention  was  disposed  of  by 
this  court  in  New  York  v.  Roberta,  171  U.  8. 
668,  sub  worn.  People  em  rel.  Parke,  D,  a)  Co. 
v.  Roberts,  43  L.  ed.  823,  19  Sup.  Ct  Rep. 
668.  In  that  case  a  corporation  of  the  state 
of  Michigan,  and  having  its  factory  within 
that  state,  had  a  warehouse  and  store  for 
the  sale  of  its  products  in  the  city  of  New 
York.  A  statute  of  the  state  of  New  York 
enacted  that  "every  corporation,  joint-stock 
company,  or  association  whatever,  now  or 
hereafter  incorporated,  organized,  or  formed 
under,  by,  or  pursuant  to  law  in  this  state, 
or  in  any  other  state  or  country  and  doing 
business  in  this  state,  except  .  .  .  man- 
ufacturing or  mining  corporations  or  com- 
panies wholly  engaged  in  carrying  on  manu- 
facture or  mining  ores  within  this  state, 
.  .  .  shall  be  liable  to  and  shall  pay  a  tax 
as  a  tax  upon  its  franchise  or  business  into 
the  state  treasury  annually,"  and  that  "then 
amount  of  capital  stock  which  shall  be  theS 
basis  for*b»x  ...  in  the  case  of  every* 
corporation,  joint-stock  company,  and  asso- 
ciation, liable  to  taxation  thereunder  shall 
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1m  the  amount  of  capital  stock  employed 
within  this  state." 

It  was  claimed  that  the  Michigan  corpora- 
tion, having  come  within  the  jurisdiction  of 
New  York  by  compliance  with  all  the  provi- 
sions of  law  imposing  conditions  for  trans- 
acting business  within  the  state,  was  denied 
the  equal  protection  of  the  law  when  sub- 
jected to  a  tax  from  which  were  exempted 
other  corporations,  foreign  and  domestic, 
which  wholly  manufactured  the  same  class 
of  goods  within  the  state,  and  that  such  a 
tax  was  an  unjust  discrimination  against  the 
-corporation,  whose  place  of  manufacture  was 
in  the  state  of  Michigan.  But  this  court 
neld  otherwise,  saying: 
t  "If  the  object  of  the  law  in  question  was 
to  impose  a  tax  upon  products  of  other 
states,  while  exempting  similar  domestic 
goods  from  taxation,  there  might  be  room  to 
contend  that  such  a  distinction  was  consti- 
tutionally objectionable  as  tending  to  affect 
or  regulate  commerce  between  the  states. 
But  we  think  that  obviously  such  is  not  the 
purpose  of  this  legislation.  ...  It  will 
be  perceived  that  the  tax  is  prescribed  as 
well  for  New  York  corporations  as  for  those 
of  other  states.  It  is  true  that  manufactur- 
ing or  mining  corporations  wholly  engaged 
in  carrying  on  manufacture  or  mining  ores 
within  the  state  of  New  York  are  exempted 
from  this  tax;  but  such  exemption  is  not  re- 
stricted to  New  York  corporations,  but  in- 
cludes corporations  of  other  states  as  well, 
when  wholly  engaged  in  manufacturing  with- 
in the  state." 

So,  in  the  present  case,  the  exemption  is 
not  confined  to  Ohio  corporations  or  copart- 
nerships, but  extends  as  well  to  foreign  cor- 
porations whose  place  of  manufacturing  is 
within  the  state  of  Ohio;  and  so,  likewise, 
the  tax  is  imposed  on  Ohio  corporations 
which  manufacture  goods  in  other  states, 
and  establish  places  for  their  sales  within 
the  state  of  Ohio,  or  which,  manufacturing 
within  the  state,  establish  places  within  the 
«tate  distinct  from  the  manufactory,  where 
their  liquors  are  sold  and  delivered. 

In  exempting  sales  in  quantities  exceeding 
one  gallon  at  the  place  of  manufacture,  and 
in  imposing  the  tax  upon  such  sales*  when 
made  at  places  elsewhere,  the  legislature  of 
Ohio  was,  in  the  exercise  of  its  police  power, 
aiming  to  restrict  the  evils  of  saloons,  or 
places  where  liquors  are  drunk.  By  impos- 
ing the  tax  upon  the  latter,  the  law,  to  some 
extent,  is  calculated  to  lessen  an  acknowl- 
edged source  of  vice  and  disorder. 

The  supreme  court  of  the  state  of  Ohio,  in 
construing  the  statute  in  question,  has  clear- 
ly pointed  out  the  reasons  that  actuated  the 
legislature  in  distinguishing  between  places 
where  the  liquors  are  manufactured  and 
those  where  liquors  are  sold  to  be  drunk  on 
the  premises.  Thus  in  the  case  of  Adler  v. 
Whitbeck,  44  Ohio  St.  574,  9  N.  E.  672,  that 
court  said:  "It  was  for  the  legislature  to 
determine  the  form  of  the  traffic  that  re- 
quired to  be  regulated  as  a  source  of  evil.  It 
Das  in  a  measure  drawn  a  line  between  a  dis- 
tillery and  a  brewery  on  the  one  hand  and  a 
saloon  on  the  other.  There  Is  nothing  un- 
real ia  the  distinction.   It  Is  known  by  all 


men,  and  in  one  respect  probably  too  well  by 
many  men.  And  unless  absolute  prohibition 
is  resorted  to  no  more  practical  distinction 
could  be  made." 

It  remains  to  consider  whether  toe  court 
below  erred  in  finding,  under  the  facts  agreed 
upon,  that  the  Reymann  Brewing  Company 
has  established  a  place  in  the  city  of  Steu- 
benville,  in  the  state  of  Ohio,  where  its  beer 
was  sold  and  delivered,  and  thus  has  become 
liable  to  the  tax  prescribed  by  the  law. 

It  is  sufficient  to  say  that  it  is  distinctly 
admitted  that  the  brewing  company  not  only 
ships  its  beer  in  barrels  and  cases,  in  filling 
orders  received,  and  delivers  it  directly  to 
the  purchasers  (which  sales  and  deliveries 
are  not  by  the  statute  subjected  to  any  tax) , 
but  also  maintains  a  storehouse  in  Steuben- 
ville,  where  it  sells  and  delivers  beer  and  col- 
lects payment.  Such  transactions  consti- 
tute the  brewing  company  a  trafficker  in  in- 
toxicating liquor  having  a  place,  other  than 
the  place  of  manufacture,  where  the  traffic  is 
carried  on  within  the  meaning  of  the  law. 
And,  of  course,  it  is  obvious  that  such 
liquors,  sold  and  delivered  within  the  state 
of  Ohio,  are  within  the  provisions  of  the  stat- 
ute of  the  United  States,  known  as  the  Wil- 
son law,  which  provides  that  intoxicating 
liquors  transported  into  any  state  for  sale  ore 
storage  therein  shall  be  subject  to  the  opera- ^ 
tion  and  effect  of  the  laws  of  such*state,  en-* 
acted  in  the  exercise  of  its  police  powers,  to 
the  same  extent  and  in  the  same  manner  as 
though  such  liquor  had  been  produced  in  such 
state,  and  shall  not  be  exempt  therefrom  by 
reason  of  being  introduced  therein  In  origi- 
nal packages  or  otherwise.  26  Stat,  at  X. 
313,  chap.  728. 

As  this  statute  subjects  intoxicating  liq- 
uors imported  into  a  state  to  the  operation 
and  effect  of  the  laws  of  such  state  only  when 
enacted  in  the  exercise  of  its  police  powers, 
it  is  contended  that  such  is  not  the  character 
of  the  Dow  law;  that,  as  it  contains  no  pro- 
hibition upon  the  manufacture  or  sale  of  in- 
toxicating liquors,  and  only  purports  to  regu- 
late the  trafficking  therein,  it  is  not  a  police 
measure. 

As  we  have  heretofore  stated,  the  supreme 
court  of  Ohio  has  construed  the  law  to  aim 
at  controlling  and  regulating  sales  in  quan- 
tities less  than  one  gallon  in  saloons  or  at 
places  other  than  the  place  of  manufacture, 
and  to  be,  therefore,  within  the  scope  of  the 
police  power.  We  think  that  this  view  of 
the  meaning  and  intent  of  the  statute  is  con- 
sistent with  its  language,  and,  even  if  not 
bound  by  the  construction  put  upon  the  stat- 
ute by  the  state  court  when  applying  the  pro- 
visions of  the  Wilson  law,  we  do  not  hesitate 
to  adopt  it. 

A  similar  contention  was  disposed  of  by 
this  court  in  the  case  of  Vance  v.  W.  A.  Van- 
dercook  Co.  170  U.  S.  447,  42  L.  ed.  1104,  18 
Sup.  Ct.  Rep.  674,  and  where  it  was  said  ■ 

"From  the  fact  that  the  state  law  permits 
the  sale  of  liquor,  subject  to  particular  re- 
strictions, and  only  upon  enumerated  condi- 
tions, it  does  not  follow  that  the  law  is  not  a 
manifestation  of  the  police  power  of  the 
state.  The  plain  purpose  of  the  act  of  Con- 
gress having  been  to  allow  state  regulations 
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to  operate  upon  the  tale  of  original  packages 
of  intoxicants  coming  from  other  states,  it 
would  destroy  its  obvious  meaning  to  con- 
strue it  as  permitting  the  state  lavs  to  at- 
tach to  and  control  the  sale  only  in  case  the 
states  absolutely  forbade  sales  of  liquor,  and 
not  to  apply  in  ease  the  states  determined  to 
restrict  or  regulate  the  same." 

These  views  prevailed  in  the  court  below, 
where  it  was  held  that  manufacturers  of  in- 
o  toxicating  liquors  within  and  without  the 
$  state  may  sell  at  the  manufactory  and  ship 
*  to  any  part* of  the  state  of  Ohio,  and  may 
solicit  orders  for  their  goods  in  any  part  of 
the  state  to  be  shipped  from  the  manufac- 
tory; but  that  if  they  establish  places  within 
the  state,  distinct  from  the  manufactory, 
where  their  goods  are  to  be  stored,  for  the 
purposes  of  sale  and  delivery,  and  such  goods 
are  there  sold  and  delivered,  then  they  be- 
come traffickers  within  the  meaning  of  the 
law,  and  are  liable  to  pay  the  tax.   92  Fed. 
Rep.  28. 

Accordingly,  the  decree  of  the  Circuit 
Court,  dismissing  the  bill  of  complaint,  it 
mffirmed. 

Mr.  Justice  Harlan  concurs  in  the  result. 


(179  U.  S.  J96) 

CINCINNATI  STREET  RAILWAY  COM- 
PANY, Plff .  in  JJrr, 
v. 

CHARLES  B.  SNELL. 

Writ  of  error — judgment  looking  in  finality. 

A  Judgment  of  reversal,  with  costs,  for  error  In 
overruling  a  motion  for  change  of  venae,  on 
which  the  case  Is  remanded  with  directions 
to  grant  the  change  of  venue  and  for  further 
proceedings  according  to  law,  It  lacking  In 
the  ttnallt*  necessary  to  sustain  a  writ  of 
error. 

[No.  110.] 

Argued  November  15,  1900.   Decided  De- 
cember 17,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  decision  revers- 
ing a  judgment  for  error  in  overruling  a  mo- 
tion for  change  of  venue.  Dismissed. 

See  same  case  below,  60  Ohio  St.  250,  54 
N.  E.  270. 

Statement  by  Mr.  Justice  Browai 
This  was  an  action  of  tort  instituted  by 
Snell  in  the  court  of  common  pleas  of  Ham- 
ilton county,  Ohio,  against  the  Street  Rail- 
way Company,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
Its  negligence. 

On  November  27,  1896,  plaintiff  Snell 
made  a  motion  for  a  change  of  venue,  and  in 
support  thereof  filed  his  own  affidavit  as  well 
as  the  affidavits  of  five  other  persons,  in  com- 

cpliance  with  the  following  section  of  the 

£  Revised  Statutes  of  Ohio: 

*  *  "Sec.  6033.  When  a  corporation  having 
more  than  fifty  stockholders  Is  a  party  In  an 
action  pending  in  a  county  in  which  the  cor- 
poration keeps  its  principal  office,  or  trans- 
nets  its  principal  business,  If  the  opposite  party 


make  affidavit  that  he  cannot,  as  he  believes, 

have  a  fair  and  impartial  trial  la  that  coun- 
ty, and  his  application  is  sustained  by  the 
several  affidavits  of  five  credible  persons  re- 
siding in  such  county,  the  court  shall  change 

the  venue  to  the  adjoining  county  most  con- 
venient for  both  parties." 

This  motion  was  overruled  and  an  excep- 
tion taken  on  January  28,  1897.  A  bill  of 
exceptions  was  allowed  and  filed,  showing 
what  had  occurred  upon  the  motion  so  over- 
ruled. 

The  case  came  on  for  trial  before  a  jury, 
and  resulted  in  a  verdict  in  favor  of  the  rail- 
way company.  Motion  for  a  new  trial  was 
made  ana  overruled,  and  judgment  entered 
for  the  defendant  upon  the  verdict. 

After  this  judgment  upon  the  merits,  pro- 
ceedings in  error  were  begun  and  prosecuted 
in  the  state  circuit  court,  sitting  in  Hamil- 
ton county,  to  reverse  the  judgment  by  rea- 
son of  the  refusal  of  the  court  of  common 
pleas  to  change  the  venue  under  the  section 
of  the  statute  above  quoted.  By  leave  of 
the  circuit  court,  the  railway  company  filed 
an  amendment  to  its  answer,  wherein  it  al- 
leged, among  other  things,  that  f  5033  was 
in  conflict  with  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  The 
judgment  of  the  court  of  common  pleas  was 
affirmed  by  the  circuit  court,  July  18,  1898, 
whereupon  Snell  began  a  proceeding  in  the 
supreme  court  of  the  state  to  reverse  the 
judgment  of  the  circuit  court,  the  only  er- 
ror assigned  being  to  the  judgment  of  the 
circuit  court,  affirming  the  judgment  of  the 
court  of  common  pleas  denying  a  change  of 
venue. 

On  May  9, 1899,  the  supreme  court  of  Ohio 
rendered  the  following  judgment:  "On  con- 
sideration whereof  it  is  ordered  and  adjudged 
by  this  court  that  the  judgment  of  the  state 
circuit  court  be,  and  the  same  is  hereby,  re- 
versed, with  costs ;  and  proceeding  to  render 
the  judgment  which  the  court  should  have 
rendered,  it  is  considered  and  adjudged  thatt 
the  judgment  of  the  court  of  common  pleas?; 
be,  and  the  same  is  hereby,* reversed,  with* 
costs,  for  error  in  overruling  the  motion  of 
the  plaintiff  for  a  change  of  venue.  It  is 
further  considered  and  adjudged  that  the 
plaintiff  in  error  recover  of  defendant  in  er- 
ror his  costs  in  this  court  and  in  the  circuit 
court  expended,  to  be  taxed,  and  that  the 
case  be  remanded  to  the  court  of  common 
pleas,  with  directions  to  grant  the  change  of 
venue,  and  for  further  proceedings  accord- 
ing to  law."   60  Ohio  St.  256,  64  N.  E.  270. 

Meters.  J.  W.  Warrington  and  B.  W. 

Kittredge  for  plaintiff  in  error. 

Messrs.  Thomas  Xi.  Mlebie  and  John  W. 

Wolfe  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  writ  of  error  must  be  dismissed  for 
lack  of  finality  in  the  order  appealed  from. 
We  have  held  in  too  many  cases  even  to  jus- 
tify citation,  that  a  judgment  reversing  a 
case  and  remanding  it  for  a  new  trial,  or  for 
further  proceedings  of  a  Judicial  character. 
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la  totally  wanting  in  the  requisite  finality  re- 
quired to  support  a  writ  of  error  from  this 
court.  It  is  true  that  the  order  appealed 
from  finally  adjudges  that  a  change 
of  venue  should  have  been  allowed;  but 
the  same  comment  may  be  made  upon 
dozens  of  interlocutory  orders  made  in 
the  progress  of  a  cause.  Indeed,  scarcely 
an  order  is  imaginable  which  does  not 
finally  dispose  of  some  particular  point 
arising  in  the  case;  but  that  does  not 
justify  a  review  of  such  order,  until  the  ac- 
tion itself  has  been  finally  disposed  of.  If 
every  order  were  final,  which  finally  passes 
upon  some  motion  made  by  one  or  the  other 
of  the  parties  to  a  cause,  it  might  in  some 
cases  require  a  dozen  writs  of  error  to  dis- 
pose finally  of  the  case.  Moreover,  the  ac- 
tion of  the  railway  company  in  prosecuting 
this  writ  of  error  is  somewhat  inconsistent 
with  its  position  in  the  circuit  court,  where 
in  its  answer  it  prayed  that  "since  the  order 
overruling  the  motion  for  a  change  of  venue 
was  interlocutory  and  not  final,  and  since' 
no  other  proceedings  in  error  have  been  corn- 
go  menced  herein,  the  present  petition  in  error 

•  may  be  dismissed." 

•  *  It  is  true  that  after  the  change  of  venue 
was  denied,  the  case  was  tried  upon  the  mer- 
its, and  a  verdict  and  judgment  rendered 
for  the  defendant,  of  the  benefit  of  which  it 
was  subsequently  deprived;  but  it  loses  no 
right  by  acquiescing  for  the  time  being  in 
the  action  of  the  state  court,  since,  after 
judgment  ultimately  rendered,  it  may  have 
a  writ  of  error  reaching  back  to  the  alleged 
error  of  the  state  court,  if  it  involve  a  Fed- 
eral question.  The  case  is  not  unlike  that  of 
the  refusal  of  a  state  court  to  permit  the  re- 
moval of  a  cause  to  the  circuit  court  of  the 
United  States,  or  the  action  of  the  latter  in 
remanding  or  refusing  to  remand.  Such  re- 
moval, although  affirmed  by  the  supreme 
court  of  the  state,  does  not  authorize 
a  writ  of  error  from  this  court  until 
after  final  judgment,  when,  if  the  re- 
moval be  found  to  have  been  errone- 
ous, the  subsequent  proceedings  in  the  state 
court  go  for  naught.  Chicago  <t  A.  B.  Co. 
v.  Wiswall,  23  Wall.  507,  23  L.  ed.  103; 
Itoore  v.  Robbing,  18  Wall.  588,  21  L.  ed. 
758 ;  Illinois  C.  R.  Co.  v.  Brown,  156  U.  8. 
386,  39  L.  ed.  461,  15  Sup.  Ct.  Rep.  658. 
Whether  in  this  case  defendant's  judgment 
will  be  reinstated,  as  it  was  originally  en- 
tered, is  a  question  which  does  not  properly 
arise  at  this  stage  of  the  proceedings.  It  is 
sufficient  to  say  that  the  order  appealed  from 
lacks  every  element  of  finality,  and  the  writ 
of  error  it  therefore  dismissed. 


(179  U.  &  406) 

WILLIAM  B.  TYLER,  Plff.  in  Err., 
v. 

JUDGES  OF  THE  COURT  OP  REGISTRA- 
TION. 

Error  to  state  court — right  to  raise  consti- 
tutional question — person  unaffected  by 
objection  raised. 

The  objection  that  persons  may  be  deprived  of 


their  rights  without  due  process  of  law  un- 
der the  Massachusetts  Torrens  act  for  land 
registration,  because  It  provides  for  adjudi- 
cating the  rights  of  certain  classes  of  per- 
sons who  are  notified  only  by  posting  notices, 
registered  letters,  or  publication,  and  for  the 
registration  of  dealings  with  the  land  after 
the  original  registration,  cannot  be  raised, 
so  as  to  give  Jurisdiction  on  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  by 
a  person  who  Is  not  affected  by  these  provi- 
sions of  the  act  because  he  has  the  requisite 
notice. 

[So.  213.] 

Argued  October  85, 1900.   Decided  December 
17,  1900. 

IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  Commonwealth  of  Massachusetts 
to  review  a  decision  sustaining  the  consti- 
tutionality of  the  Torrens  act  for  land  regis- 
tration. Dismissed. 

See  same  case  below,  176  Mass.  71,  55  N. 
E.  812. 

Statement  by  Mr.  Justice  Brown  t 
This  was  a  petition  by  Tyler  to  the  su- 
preme judicial  court  of  Massachusetts  for  a 
writ  of  prohibition  to  be  directed  to  the 
judges  of  the  court  of  registration  to  pro- 
hibit them  from  further  proceeding  under 
what  is  known  as  the  Torrens  act  in  the  reg- 
istration of  a  certain  parcel  of  land  described 
in  the  application,  or  in  the  determination  of 
the  boundary  between  such  parcel  of  land 
and  land  of  petitioner. 

The  petition  alleged,  in  subBtanoe,  that 
David  E.  Gould  and  George  H.  Jones,  on  De- 
cember 22,  1898,  applied  to  the  court  of  land 
registration  to  have  certain  land  in  the  coun- 
ty of  Middlesex  brought  under  the  operation 
and  provisions  of  the  land  registration  act, 
and  to  have  their  title  thereto  registered  and 
confirmed.  The  land  referred  to  was  shown 
on  a  plan  filed  with  the  application.  The  pe- 
titioner, who  was  the  owner  of  an  estate  in 
fee  simple  in  a  parcel  of  land  adjoining  part 
of  the  land  described  in  the  application,  in- 
sisted that  the  boundary  line  between  his 
land  and  the  part  aforesaid  was  not  correctly 
shown  on  the  plan  filed  with  the  applica- 
tion, but  encroached  upon  and  included  part 
of  his  land.  The  petition  prayed  for  a  writs 
of  prohibition,  and  alleged  that  the  land  reg-§ 
istratton  act  under  which  the  proceedings* 
were  taken  violated  the  provisions  of  the 
Constitution  of  the  United  States,  first,  in 
making  a  decree  of  confirmation  conclusive 
upon  persons  having  an  interest  in  the  land, 
though  they  may  have  had  no  notice  of  the 
proceedings  for  registration,  and  therefore 
would  have  the  effect  of  depriving  such  per- 
sons of  their  property  without  due  process 
of  law,  and  otherwise  than  by  the  law  of  the 
land ;  second,  that  the  act  was  also  invalid 
in  giving  judicial  powers  to  the  recorder  and 
assistant  recorders  therein  mentioned,  who 
were  not  judicial  officers  under  the  Consti- 
tution of  the  commonwealth,  and  also  gave 
them  power  to  deprive  persons  of  their  prop- 
erty without  due  process  of  law;  third,  that 
the  operation  of  the  act  in  other  respects  4s- 
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pended  for  the  effect  thereby  intended  upon 
the  conclusiveness  of  the  original  decree  of 
registration,  and  the  exercise  of  nonjudicial 
powers  by  the  recorder,  etc 

Upon  the  petition  and  answer,  which  sim- 
ply averred  compliance  with  the  terms  of  the 
act,  together  with  the  roles  of  the  land  court, 
etc.,  the  case  was  reserved  for  a  full  bench 
upon  the  only  question  raised  at  the  hearing, 
namely,  the  constitutionality  of  the  act. 
The  court  decided  the  act  to  be  constitu- 
tional, and  dismissed  the  petition.  175 
Mass.  71,  56  N.  E.  812.   Heme  this  writ  of 


Mr.  J.  1*,  Tnomdlke  for  plaintiff  in  er- 
ror. 

Mestr:  Hosea  M.  Knowlton  and  Frank- 
Urn  T.  Hammond  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  prime  object  of  all  litigation  is  to  es- 
tablish a  right  asserted  by  the  plaintiff  or  to 
sustain  a  defense  set  up  by  the  party  pur- 
sued. Save  in  a  few  instances  where,  by 
statute  or  the  settled  practice  of  the  courts, 
the  plaintiff  is  permitted  to  sue  for  the  bene- 
fit of  another,  he  is  bound  to  show  an  inter- 
eat  in  the  suit  personal  to  himself,  and  even 
in  a  proceeding  which  he  prosecutes  for  the 
benefit  of  the  public,  as,  for  example,  in  eases 
of  nuisance,  he  must  generally  aver  an  in- 
i.  jury  peculiar  to  himself,  as  distinguished 
§|  from  the  great  body  of  his  fellow  citizens. 
•  'The  very  first  general  rule  laid  down  by 
Chitty,  PI.  p.  1,  is  that  "the  action  should  be 
brought  in  the  name  of  the  party  whose  legal 
right  has  been  affected,  against  the  party  who 
committed  or  caused  the  injury,  or  by  or 
•gainst  his  personal  representative.*'  An 
action  on  contract  (p.  2)  "must  be  brought 
in  the  name  of  the  party  in  whom  the  legal 
Interest  in  such  contract  was  vested;"  and 
an  action  of  tort  (p.  68)  "in  the  name  of  the 
person  whose  legal  right  has  been  affected, 
and  who  was  legally  interested  in  the  prop- 
erty at  the  time  the  injury  thereto  was  com- 
mitted." As  stated  by  another  writer: 
"No  one  can  be  a  party  to  an  action  if  he  has 
no  interest  in  it.  A  plaintiff  cannot  prop- 
erly sue  for  wrongs  that  do  not  affect  him, 
and,  on  the  other  hand,  a  person  is  not  prop- 
erly made  a  defendant  to  a  suit  upon  a  cause 
of  action  in  which  he  has  no  interest,  and  as 
to  which  no  relief  is  sought  against  him." 
In  familiar  illustration  of  this  rule,  the 
plaintiff  in  an  action  of  ejectment  must  re- 
cover upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  the  defendant's, 
who  may  even  show  title  in  a  third  person 
to  defeat  the  action. 

Actions  instituted  in  this  court  by  writ  of 
error  to  a  state  court  are  no  exceptions  to 
this  rule.  In  order  that  the  validity  of  a 
state  statute  may  be  "drawn  in  question" 
under  the  2d  clause  of  9  709,  Rev.  Stat.,  it 
must  appear  that  the  plaintiff  in  error  has  a 
right  to  draw  it  in  question  by  reason  of  an 
Interest  in  the  litigation  which  has  suffered, 
OT  may  suffer,  by  the  decision  of  the  state 
court  In  favor  of  the  validity  of  the  statute. 


Hue  principle  has  been  announced  in  so 
many  cases  m  this  court  that  it  may  not  be 
considered  an  open  question. 

In  Owing*  v.  Norwood,  5  Cranoh,  344,  S 
L.  ed.  120,  an  action  of  ejectment,  defend- 
ant set  up  an  outstanding  title  in  one  Scarth, 
a  British  subject,  who  held  a  mortgage  upon 
the  premises.  lite  decision  of  the  court  be- 
ing adverse  to  Owing*,  he  sued  out  a  writ 
of  error  from  this  court,  contending  that 
S earth's  title  was  protected  by  the  treaty 
with  Great  Britain.  It  was  held  that,  as  the 
defendant  claimed  no  right  under  the  treaty 
himself,  and  that  the  right  of  Scarth,  if  he 
had  any,  was  not  affected  by  the  decision  of 
the  case,  the  court  had  no  jurisdiction.  "If,"* 
the  court  said,  "he  [the  defendant]  claims* 
nothing  under*a  treaty,  his  title  cannot  be* 
protected  by  the  treaty.  If  Scarth  or  his 
heirs  had  claimed  it  would  have  been  a  case 
arising  under  a  treaty.  But  neither  the 
title  of  Scarth  nor  of  any  person  claiming 
under  him  can  be  affected  by  the  decision  of 
this  court." 

In  Bender  ton  v.  Tennessee,  10  How.  311, 
13  L.  ed.  434,  a  similar  case,  namely,  an  ac- 
tion of  ejectment,  an  outstanding  title  in  a 
third  person,  was  set  up  by  the  defendant, 
and  alleged  to  nave  been  derived  under  a 
treaty.  The  court  held  that  an  outstanding 
title  in  a  third  person  might  be  set  up,  and 
that  the  title  set  up  in  this  case  was  claimed 
under  a  treaty,  "but,"  said  the  court,  "to  give 
jurisdiction  to  this  court,  the  party  must 
claim  the  right  for  himself,  and  not  for  a 
third  person  in  whose  title  he  has  no  inter- 
est. .  .  .  The  heirs  of  Miller,"  who 
claimed  under  the  treaty,  "appear  to  have 
no  interest  in  this  suit,  nor  can  their  rights 
be  affected  by  the  decision."  like  rulings 
were  made  under  a  similar  state  of  facts  in 
Montgomery  v.  Hernandez,  12  Wheat.  120, 
6  L.  ed.  575;  Bale  v.  Oainet,  22  How.  144, 
16  L.  ed.  264;  Verden  v.  Coleman,  1  Black, 
472,  17  L.  ed.  161,  and  Long  v.  Converse,  91 
U.  S.  105,  23  L.  ed.  233. 

In  Giles  v.  Little,  134  TJ.  8.  645,  33  L.  ed. 
1062,  10  Sup.  Ct.  Rep.  623,  the  prior  author- 
ities are  cited,  and  the  law  treated  as  well 
settled  that  "in  order  to  give  this  court  ju- 
risdiction to  review  a  judgment  of  a  state 
court  against  a  title  or  right  set  up  or 
claimed  under  a  statute  of,  or  an  authority 
exercised  under,  the  United  States,  that  title 
or  right  must  be  one  of  the  plaintiff  in  error, 
and  not  of  a  third  person  only."  See  also 
Lvdeling  v.  Chaff e,  143  U.  8.  301,  36  L.  ed. 
313.  12  Sup.  Ct.  Rep.  439. 

It  is  true  that  under  the  3d  clause  of  | 
709,  where  a  title,  right,  privilege,  or  im- 
munity is  claimed  under  Federal  law,  such 
title,  etc.,  must  be  "specially  set  up  or 
claimed,"  and  that  no  such  provision  is  made 
as  to  eases  within  the  2d  clause,  involving 
the  constitutionality  of  state  statutes  or  au- 
thorities, but  it  is  none  the  less  true  that  the 
authority  of  such  statute  must  "be  drawn  in 
question"  by  someone  who  has  been  affected 
by  the  decision  of  a  state  court  in  favor  of 
its  validity,  and  that  in  this  particular  the 
three  clauses  of  the  section  are  practically 
identical. 


Digitized  by 


Google 


208 


21  SUPREME  COURT  REPORTER. 


Oct.  Tkkm, 


As  we  had  occasion  to  observe  in  Califor- 
nia v.  San  Pablo  A  T.  R.  Co.  140  U.  S.  308, 
311,  37  L.  ed.  747,  749, 13  Sup.  Ct  Rep.  876, 
"the  duty  of  this  court,  as  of  every  judicial 
tribunal,  is  limited  to  determining  rights  of 
persons  or  of  property,  which  are  actually 
controverted  in  the  particular  case  before  it. 
When,  in  determining  such  rights,  it  becomes 
necessary  to  give  an  opinion  upon  a  ques- 
tion of  law,  that  opinion  may  have  weight  as 
a  precedent  for  future  decisions.  But  the 
court  is  not  empowered  to  decide  moot  ques- 
tions or  abstract  propositions,  or  to  declare, 
for  the  government  of  future  cases,  princi- 
ples or  rules  of  law  which  cannot  affect  the 
result  as  to  the  thing  in  issue  in  the  case  be- 
fore it.  No  stipulation  of  parties,  or  coun- 
sel, whether  in  the  case  before  the  court,  or 
in  any  other  case,  can  enlarge  the  power  or 
affect  the  duty  of  the  court  in  this  regard." 
See  also  Lord  v.  Veaeie,  8  How.  251, 12  L.  ed. 
1087;  Cleveland  v.  Chamberlain,  1  Black, 
419,  17  L.  ed.  93;  Kimball  v.  Kimball,  174 
U.  S.  158,  43  L.  ed.  932, 19  Sup.  Ct  Rep.  639. 

In  the  case  under  consideration  the  plain- 
tiff in  error  is  the  owner  of  a  lot  adjoining 
the  one  which  is  sought  to  be  registered,  and 
the  only  question  in  dispute  between  them 
relates  to  the  location  of  the  boundary  line. 
In  his  petition  he  does  not  set  forth  that  he 
made  himself  a  party  to  the  proceedings  be- 
fore the  court  of  registration,  and  his  name 
does  not  even  appear  in  the  list  of  those  who 
are  required  to  be  notified,  or  elsewhere  in 
the  proceedings  before  the  court. 

In  the  assignment  of  error  he  complains 
only  of  the  unconstitutionality  of  the  stat- 
ute, in  that  it  deprives  persons  of  property 
without  due  process  of  law.  In  his  brief  his 
first  objection  to  the  validity  of  the  act  is 
that  the  registration,  which  deprives  all  per- 
sons, except  the  registered  owner  of  inter- 
est in  the  land,  is  obtained  as  against  resi- 
dents and  known  persons  only  by  posting  no- 
tices in  a  conspicuous  place  on  the  land  and 
by  registered  letters,  and  as  against  nonresi- 
dents and  unknown  persons  by  publication 
in  a  newspaper;  and  that  the  rights  of  the 
parties  may  be  foreclosed  without  actual  no- 
tice to  them  in  either  case,  and  without  ac- 
tual knowledge  of  the  proceedings.  His 
second  objection  to  the  validity  of  the  act  is 
that  the  registration  of  dealings  with  the 
land  after  the  original  registration  would, 
in  certain  cases,  have  the  effect  of  depriving 
the  registered  owners  of  their  property  with- 
out due  process  of  law. 

His  objections  throughout  assume  that  he 
has  actual  knowledge  of  the  proceedings,  and 
may  make  himself  a  party  to  them'and  liti- 
gate the  only  question,  namely,  of  boundar- 
ies, before  the  court  of  registration.  In 
other  words,  he  is  not  affected  by  the  provi- 
sions of  the  act  of  which  he  complains,  since 
he  has  the  requisite  notice.  Other  persons, 
whether  residents  or  nonresidents,  whose 
rights  might  be  injuriously  affected  by  the 
decision,  might  lawfully  complain  of  the  un- 
constitutionality of  an  act  which  would  de- 
prive them  of  their  property  without  notice ; 
rat  it  is  difficult  to  see  how  the  petitioner 
would  be  affected  by  it   Indeed,  if  the  act 


were  subsequently  declared  to  be  unconsti- 
tutional, the  proceedings  against  him  would 
simply  go  for  naught  He  would  have  lost 
nothing,  since  the  action  of  the  court  would 
simply  be  void,  and  his  interest  in  the  land 
would  remain  unaffected  by  its  action. 

It  is  true  that  his  competency  to  institute 
these  proceedings  does  not  seem  to  have  been 

Suestioned  by  the  supreme  court  of  Massa- 
tiusetts.  It  may  well  have  been  thought 
that  to  avoid  the  necessity  and  expense  of 
appearing  before  an  unconstitutional  court 
and  defending  his  rights  there,  he  had  suffi- 
cient interest  to  attack  the  law,  which  lay 
at  the  foundation  of  its  proposed  action;  but 
to  give  him  a  status  in  this  court  he  is  bound 
under  his  petition  to  show,  either  that  he 
has  been,  or  is  likely  to  be,  deprived  of  his 
property  without  due  process  of  law,  in  vio- 
lation of  the  14th  Amendment;  and  as  no 
such  showing  has  been  made,  we  cannot  as- 
sume to  decide  the  general  question  whether 
the  commonwealth  has  established  a  court 
whose  jurisdiction  may,  as  to  some  other  per- 
son, amount  to  a  deprivation  of  property. 
If  that  court  shall  eventually  uphold  his  con- 
tention with  respect  to  the  boundary,  he  will 
have  no  ground  for  complaint  If  be  be  un- 
successful, he  may,  under  the  registration 
act  appeal  to  the  superior  and  ultimately 
to  the  supreme  court  whence,  if  it  be  made 
to  appear  that  a  right  has  been  denied  him 
under  the  14th  Amendment  he  may  have  his 
writ  of  error  from  this  court. 

Our  conclusion  is  that  the  plaintiff  in  er- 
ror has  not  the  requisite  interest  to  draw 
in  question  the  constitutionality  of  this  act 
and  that  the  writ  of  error  must  be  dismissed. w 

•  Mr.  Chief  Justice  Fuller,  with  whom  con-* 
curred  Mr.  Justice  Harlan,  Mr.  Justice 
Brewer  and  Mr.  Justice  Shlras,  dissent- 
ing: 

In  order  to  give  this  court  jurisdiction  to 
review  the  judgment  of  a  state  court  on  the 
ground  that  the  validity  of  a  statute  of,  or 
an  authority  exercised  under,  any  state,  was 
drawn  in  question  for  repugnancy  to  the  Con- 
stitution or  laws  of  the  United  States,  and 
that  its  validity  was  sustained,  it  is  enough 
that  a  definite  issue  as  to  the  validity  of  the 
statute  is  distinctly  deducible  from  the  rec- 
ord; that  the  state  court  entertained  the 
suit;  and  that  its  judgment  rested  on  the 
conclusion  that  the  statute  was  valid. 

The  inquiry  is  whether  the  validity  of  the 
statute  or  authority  has  been  drawn  in  ques- 
tion "in  a  suit"  in  the  state  court  and  a  "fi- 
nal judgment"  has  been  rendered  in  favor  of 
its  validity.  If  so,  we  have  jurisdiction  to 
review  that  judgment  Weston  v.  Charles- 
ton. 2  Pet  449,  7  L.  ed.  4.61 ;  Wheeling  <t  B. 
Bridge  Co.  v.  Wheeling  Bridge  Co.  138  U.  S. 
287,  34  L.  ed.  907,  11  Sup.  Ct  Rep.  301; 
Luxton  v.  North  River  Bridge  Co.  147  U.  8. 
337.  37  L.  ed.  194,  13  Sup.  Ct.  Rep.  356; 
Mcl'herson  v.  Blacker,  146  U.  S.  1,  36  L.  ed. 
800.  13  Sup.  Ct  Rep.  3. 

Weston  v.  Charleston  was  an  application 
to  the  state  court  for  a  writ  of  prohibition 
to  restrain  the  levy  of  a  tax  under  a  city 
ordinance  on  the  ground  that  it  violated  the- 
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Constitution,  and  went  to  judgment  in  the 
highest  court  of  South  Carolina  sustaining 
the  validity  of  the  ordinance. 

This  court  held  that  the  writ  of  error  was 
properly  issued,  and  Mr.  Chief  Justice  Mar- 
shall said: 

"The  question,  therefore,  which  was  de- 
cided by  the  constitutional  court,  is  the  very 
question  on  which  the  revising  power  of  this 
tribunal  is  to  be  exercised,  and  the  only  in- 
quiry is,  whether  it  has  been  decided  in  a 
case  described  in  the  section  which  authorizes 
the  writ  of  error  that  has  been  awarded.  Is 
a  .writ  of  prohibition  a  suit?" 

After  answering  this  question  in  the  af- 
firmative the  Chief  Justice  thus  proceeded: 

"We  think  also  that  it  was  a  final  judg- 
ment, in  the  sense  in  which  that  term  is  used 
a  ]n  the  25th  section  of  the  judicial  act.  If  it 
5  were  applicable  to  those  judgments  and  de- 
•  wees  only  inVhich  the  right  was  finally  de- 
cided, and  could  never  again  be  litigated  be- 
tween the  parties,  the  provisions  of  the  sec- 
tion would  be  confined  within  much  narrower 
limits  than  the  words  import,  or  than  Con- 
gress could  have  intended. 

"Judgments  in  actions  of  ejectment,  and 
decrees  in  chancery  dismissing  a  bill  without 
prejudice,  however  deeply  they  might  affect 
rights  protected  by  the  Constitution,  laws,  or 
treaties  of  the  United  States,  would  not  be 
subject  to  the  revision  of  this  court.  A  pro- 
hibition might  issue,  restraining  a  collector 
from  collecting  duties,  and  this  court  would 
not  revise  and  correct  the  judgment.  The 
word  'finaV  must  be  understood  in  the  sec- 
tion under  consideration,  as  applying  to  all 
judgments  and  decrees  which  determine  the 
particular  cause." 

Wheeling  <£  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.  was  a  petition  to  condemn  land, 
and  it  had  been  held  by  the  supreme  court  of 
West  Virginia  that  the  right  to  condemn  was 
to  be  determined  before  the  amount  of  com- 
pensation to  be  made  had  been  ascertained. 
The  judgment  of  the  inferior  court  sustained 
the  proceedings  to  condemn  and  appointed 
commissioners,  and  the  state  supreme  court 
entertained  an  appeal  from  that  judgment, 
and  affirmed  it. 

A  writ  of  error  from  this  court  was 
brought,  and  a  motion  to  dismiss  it  denied. 
Mr.  Justice  Field  said: 

"The  judgment  appears  to  have  been  con- 
sidered by  that  court  as  so  far  final  as  to 
justify  an  appeal  from  it;  and  if  the  supreme 
court  of  a  state  holds  a  judgment  of  an  in- 
ferior court  of  the  state  to  be  final,  we  can 
hardly  consider  it  in  any  other  light,  in  ex- 
ercising our  appellate  jurisdiction." 

In  Luxton  v.  North  River  Bridge  Co., 
which  was  a  proceeding  to  condemn  in  a  cir- 
cuit court  of  the  United  States,  we  held  that 
an  order  appointing  commissioners  to  as- 
sess damages  was  not  a  final  judgment.  The 
cose  of  the  Wheeling  <f  Belmont  Bridge  Com- 
pany was  cited  and  distinguished  by  Mr.  Jus- 
tice Gray,  who  said: 

"Jurisdiction  of  a  writ  of  error  to  the  su- 

Sreme  court  of  appeals  of  West  Virginia,  af- 
rming  an  order  appointing  commissioners 
under  a  somewhat  similar  statute,  was  theTe 
21  S.  C— 14. 


entertained  by  this  court,  solely  because  that* 
order  had  been  held»by  the  highest  court  of* 
the  state  to  be  an  adjudication  of  the  right 
to  condemn  the  land,  and  to  be  a  final  judg- 
ment, on  which  a  writ  of  error  would  lie, 
and  could,  therefore,  hardly  be  considered  in 
any  other  light  by  this  court  in  the  exercise 
of  its  jurisdiction  to  review  the  decisions  of 
the  highest  court  of  the  state  upon  a  Federal 
question.  138  U.  S.  287,  290,  34  L.  ed.  967, 
968,  1 1  Sup.  Ct.  Rep.  301.  To  have  held  oth- 
erwise mignt  have  wholly  defeated  the  appel- 
late jurisdiction  of  this  court  under  the  Con- 
stitution and  laws  of  the  United  States;  for 
if  the  highest  court  of  the  state  held  the  or- 
der appointing  commissioners  to  be  final  and 
conclusive  unless  appealed  from,  and  the  va- 
lidity of  the  condemnation  not  to  be  open  on 
a  subsequent  appeal  from  the  award  of  dam- 
ages, it  is  difficult  to  see  how  this  court  could 
have  reached  the  question  of  the  validity 
of  the  condemnation,  except  by  writ  of  er- 
ror to  the  order  appointing  commissioners." 

It  is  true  that  it  appeared  in  these  cases 
that  the  interests  of  plaintiffs  in  error  were 
directly  affected,  and  it  is  held  that  such  is 
not  the  case  here.  But  that  ruling  in  effect 
involves  inquiry  into  the  merits  on  a  ques- 
tion of  procedure,  and  it  seeme  to  me  inad- 
missible for  this  court  to  deny,  in  a  case  like 
this,  the  competency  of  a  party  to  invoke  the 
jurisdiction  of  the  state  court,  when  that 
court  has  exercised  it  at  his  instance. 

The  supreme  judicial  court  of  Massachu- 
setts held  that  prohibition  was  the  appro- 
priate remedy  to  avert  the  injury  with  which 
petitioner  alleged  he  was  threatened,  and  that 
petitioner  was  entitled  to  make  the  applica- 
tion for  the  writ;  and  thereupon  passed  upon 
the  question  of  the  validity  of  the  statute, 
a*hd  rendered  a  final  judgment  sustaining  its 
validity.  The  unconstitutionality  of  the  act 
was  the  sole  ground  on  which  the  application 
for  prohibition  rested,  and  the  determination 
of  that  Federal  question  determined  the 
cause. 

We  have  then  "a  suit"  and  a  "final  judg- 
ment" sustaining  the  validity  of  a  state  stat- 
ute drawn  in  question  for  repugnancy  to  the 
Constitution. 

Every  element  requisite  to  the  mainte- 
nance of  our  jurisdiction  exists,  and  I  submit 
that  we  cannot  decline  to  exercise  it  because 
of  any  supposed  error  on  the  part  of  the 
state  court  in  respect  of  entertaining  the  J 
suit.  *  J 

•To  repeat:  The  state  court  ruled  that  the 
petition  was  sufficient  to  raise  the  Federal 
question;  that  petitioner  was  competent  to 
raise  it;  and  that  he  was  entitled  to  pre- 
ventive relief  if  his  contention  was  well 
founded.  And  these  rulings  should  be  ac- 
cepted on  the  preliminary  inquiry  into  our 
jurisdiction. 

The  objections  of  plaintiff  in  error  to  the 
proceedings  of  the  land  court  were  not  for 
want  of  jurisdiction  over  him  personally, 
but  for  want  of  jurisdiction  over  the  sub- 
ject-matter. In  other  words,  that  there  was 
a  total  want  of  power  on  the  part  of  the  per- 
sons assuming  to  act  as  a  court  to  proceed 
at  all.   Whether  that  was  so  or  not  is  the 
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question  which  the  state  court  decided,  and 
discussion  of  that  question  is  discussion  on 
the  merits. 

Plaintiff  in  error  alleged  that  the  integ- 
rity of  his  boundary  line  was  threatened  by 
these  proceedings.  The  fact  that  he  had  ac- 
tual knowledge  of  them  did  not  validate 
them  if  the  act  was  void.  And  the  answer  to 
the  question  whether,  if  he  were  deprived  of 
some  part  of  his  real  estate,  or  of  the  cost 
of  litigation,  such  deprivation  would  be  de- 
privation without  due  process  of  law,  deter- 
mines the  constitutionality  of  the  statute,  by 
which  that  result  was  effected. 

In  my  opinion  the  writ  of  error  was  provi- 
dently issued,  and  I  am  authorized  to  state 
that  Mr.  Justice  Harlan,  Mr.  Justice 
Brewer  and  Mr.  Justice  Shiras  concur  in 
that  conclusion. 


(179  U.  S.  S99) 

JACK  DAVIS,  Appt., 
v. 

JAMES  E.  BURKE,  Sheriff,  etc 

Habeas  corpus — interference  with  sentence  of 
state  court — self-executing  constitutional 
provisions — due  process  of  low — Federal 
question. 

1.  Interference  with  the  execution  of  the  sen- 
tence of  a  state  court  by  writ  of  habeas  cor- 
pus from  a  Federal  court,  on  the  ground  that 
the  state  law  under  which  the  prosecution 
was  had  upon  an  Information  Is  Invalid,  Is 
properly  refused  where  that  question  has  not 
been  raised  In  the  state  court,  either  by.  way 
of  defense  to  the  prosecution  or  by  appli- 
cation for  writ  of  habeas  corpus, — especially 
when  a  decision  against  the  validity  of  prose- 
cutions by  Information  might  result  In  the 
liberation  of  many  convicts. 

S.  The  provision,  for  prosecution  on  an  Infor- 
mation of  the  public  prosecutor  after  a  com- 
mitment by  a  magistrate,  contained  In  Idaho 
Const,  art.  1,  I  8,  Is  self-executing. 

8.  A  constitutional  provision  which  Is  com- 
plete In  Itself  needs  no  further  legislation  to 
put  It  In  force,  but  Is  self-executing. 

4.  A  prosecution  by  Information  cannot  be 
deemed  Insufficient  to  constitute  due  process 
of  law,  If  It  Is  authorised  by  the  Constitu- 
tion of  the  state. 

5.  The  question  whether  a  convict  shall  be 
executed,  under  statutory  authority,  by  the 
warden  of  a  penitentiary,  or,  under  statutes 
In  force  at  the  time  of  his  trial  and  convic- 
tion, by  the  sheriff,  or  whether  he  shall  es- 
cape punishment  altogether,  does  not  Involve 
any  Federal  question  as  to  due  process  of  law 
under  U.  S.  Const.  14th  Amend. 

[No.  286.] 

Argued  December  S,  1900.  Decided  Decem- 
ber 17, 1900. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Idaho 
to  review  a  decision  denying  a  petition  for 
writ  of  habeas  corpus.  Affirmed. 

Statement  by  Mr.  Justice  Browai 
This  was  an  appeal  from  an  order  deny- 


ing a  writ  of  habeas  corpus  to  the  appellant 
Davis,  who  was,  on  April  15,  1897,  found 
guilty  of  murder  in  the  district  court  of  Cas- 
sia County,  Idaho,  and  sentenced  to  be 
hanged  June  4,  1897. 

Motion  for  a  new  trial  was  denied,  an  ap- 
peal taken  to  the  supreme  court  of  Idaho, 
and  on  May  6,  1898,  the  judgment  of  the  low- 
er court  was  affirmed.    63  Pac.  678. 

His  execution  having  been  postponed,  an 
application  for  pardon  was  presented  to  the 
State  Board  of  Pardons,  and  was  denied  Jan- 
uary 23,  1899.  Thereupon  a  petition  for  a 
writ  of  habeas  corpus  was  presented  to  the 
United  States  District  Judge  for  Idaho, 
which  was  denied  January  30;  and  an  ap- 
peal taken  from  this  order  was  on  October 
10,  1899,  dismissed  by  the  circuit  court  of 
appeals  (Davis  v.  Burke,  38  O.  0.  A.  299,  97 
Fed.  Rep.  501) ,  upon  the  ground  that,  as  the 
appeal  involved  a  construction  of  the  Fed- 
eral Constitution,  that  court  was  without  ju-fi 
risdiction.  f 
*  Section  8021  of  the  Revised  Statutes  of  Id- 
aho provides  that  executions  of  defendant* 
convicted  of  murder  in  the  first  degree  shall 
take  place  at  the  county  jail  under  the  di- 
rection of  the  sheriff;  but  while  this  ease  was 
pending  before  the  circuit  court  of  appeals 
this  section  of  the  statute  was  amended 
(Laws  1899,  p.  340),  so  as  to  provide  for  the 
execution  of  criminals  at  the  state  peniten- 
tiary under  the  direction  of  the  warden. 
After  the  passage  of  this  act,  February  18, 
1899,  Davis  was  removed  from  the  jail  of 
Cassia  county  to  the  state  penitentiary. 

Upon  being  advised  that  this  proceeding 
was  erroneous,  Burke,  the  sheriff  of  Cassia 
county,  applied  to  the  supreme  court  of  Ida- 
ho for  a  writ  of  habeas  corpus.  That  court 
decided  that  the  act  of  February  18,  1899, 
above  mentioned,  regulating  the  time,  place, 
and  manner  of  inflicting  a  death  penalty, 
was  not  applicable  to  past  offenses,  and  that 
Davis  should  be  executed  in  accordance  with 
the  law  as  it  stood  at  the  time  of  the  com- 
mission of  the  offense,  the  trial,  and  original 
sentence.  59  Pac.  544.  In  accordance  with 
that  decision  appellant  was  returned  to  the 
custody  of  the  sheriff. 

After  the  decision  in  the  circuit  court  of 
appeals,  and  while  awaiting  a  resentence  by 
the  state  court,  appellant  presented  this  pe- 
tition for  a  writ  of  habeas  corpus  to  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Idaho,  and  upon  the  denial  of  such 
petition  appealed  to  this  court. 

Messrs.  James  H.  Hawley  and  Qeorgs 

Ainslie  for  appellant. 

Messrs.  Samuel  H.  Hays  and  W.  B. 
Borah  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  assignments  of  error,  which  are  some- 
what voluminous,  are  practically  resolvable 
into  two  questions:  first,  whether  the  peti- 
tioner was  legally  prosecuted  by  informa-S 
tion,  and,  second,  whether  the  act  of  Febru-y 
ary  18, 1899,  providing  for  exeeutions*at  the 
state  penitentiary  under  the  direction  of  the 
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warden,  is,  as  to  thii  defendant,  etc  post  fac- 
to, and,  aa  dependent  upon  this,  whether  he 
could  be  executed  under  9  8021  of  the  Re- 
Tiaed  Statutes  as  it  formerly  stood,  after 
that  section  had  been  repealed  by  the  act 
of  February  18,  1899. 

(1)  The  Constitution  of  Idaho  contains 
the  following  clause:  "Art.  1,  sec  8.  No 
person  shall  be  held  to  answer  for  any  fel- 
ony or  criminal  offense  of  any  grade,  unless 
on  presentment  or  indictment  of  a  grand 
jury,  or  on  information  of  the  public  prose- 
cutor, after  a  commitment  by  a  magistrate.'* 
Appellant's  answer  to  this  is:  (1)  That  the 

Srovision  is  not  self -executing;  (2)  that  a 
iw  passed  March  13,  1891,  Known  as  the 
Information  Act,  is  void,  because  it  was  not 
passed  in  the  mannwr  required  in  the  Idaho 
Constitution,  and  that  the  journals  of  the 
legislature  may  be  resorted  to  to  determine 
this  question. 

In  reply  to  his  first  contention,  it  is  suffi- 
cient to  say  that  this  ease  has  been  twice 
before  the  supreme  court  of  Idaho,  and  upon 
neither  occasion  was  the  point  made  that  it 
could  not  be  prosecuted  by  information. 
The  first  time  it  was  carried  there  by  appeal 
from  the  judgment  of  the  lower  court,  fol- 
lowing a  trial  upon  the  merits,  and  was  there 
affirmed.  S3  Pac.  678.  After  conviction, 
and  after  the  surrender  of  Davis  by  the  sher- 
iff to  the  warden  of  the  penitentiary,  in  pur- 
suance of  the  act  of  February  18,  1899,  the 
sheriff  made  an  original  application  to  the 
supreme  court  for  a  writ  of  habeas  corpus  to 
obtain  the  custody  of  Davis,  who  had  been 
surrendered  to  the  warden  of  the  peniten- 
tiary. This  was  granted.  59  Pac.  544. 
Upon  the  hearing  of  that  case,  counsel,  who 
were  admitted  to  appear  on  behalf  of  the 
prisoner  as  amid  ourim,  insisted  that  the 
provisions  of  the  Revised  Statutes  for  the  ex- 
ecution of  prisoners  having  been  repealed, 
and  the  provisions  of  the  act  of  February  18, 
1899,  being  ex  post  facto,  there  was  no  law 
under  which  Davis  could  be  executed;  but 
no  question  was  made  as  to  the  validity  of 
prosecutions  by  information. 

The  rule  is  well  settled  in  this  court  that, 
while  there  may  be  a  power  on  the  part  of 
the  Federal  courts  to  issue  a  writ  of  habeas 
-corpus  where  the  petitioner  insists  that  he 
Mas  been  deprived  of  his  liberty  without  due 
•  process  of  law,  that  power  will'not  ordinar- 
ily be  exercised  until  after  an  appeal  made 
to  the  State  courts  has  been  denied.  Ex  parte 
Royall,  117  U.  S.  241,  29  L.  ed.  868,  6  Sup. 
Ct  Rep.  784;  B»  parte  Fonda,  117  U.  S. 
610,  29  L.  ed.  994,  6  Sup.  Ct  Rep.  848;  Re 
Duncan,  139  U.  S.  449,  sub  nom.  Duncan  v. 
UcCaU,  35  L.  ed.  219,  11  Sup.  Ct.  Rep.  573; 
Re  Wood,  140  U.  8.  278,  sub  nom.  Wood  v. 
Brush,  35  L.  ed.  505,  11  Sup.  Ct  Rep.  738; 
Cook  v.  Hart,  146  U.  S.  183,  36  L.  ed.  934, 
18  Sup.  Ct  Rep.  40;  Re  Frederick,  149  U. 
8.  70,  37  L.  ed.  653,  13  Sup.  Ct  Rep.  793; 
Veto  York  v.  Eno,  155  U.  S.  89,  39  L.  ed. 
80,  16  Sup.  Ct  Rep.  30 ;  Whitten  v.  Tomlin- 
son,  160  U.  S.  281,  40  L.  ed.  406,  16  Sup. 
Ct  Rep.  297 ;  Baker  v.  Orioe,  169  U.  8.  284, 
42  L.  ed.  748,  18  Sup.  Ct  Rep.  823;  Mar  leu- 


son  v.  Boucher,  175  U.  S.  184,  44  L.  ed.  124, 
20  Sup.  Ct  Rep.  76. 

Certain  exceptional  cases  have  arisen  in 
which  the  Federal  courts  have  granted  the 
writ  in  the  first  instance,  as  where  a  citizen 
or  subject  of  a  foreign  state  is  in  custody 
for  an  act  done  under  the  authority  of  his 
own  government;  or  an  officer  of  the  United 
States  has  been  arrested  under  state  process 
for  acts  done  under  the  authority  of  the 
Federal  government  and  there  were  circum- 
stances of  urgency  which  seemed  to  demand 
prompt  action  on  the  part  of  the  Federal 
government  to  secure  his  release.  Wilden- 
hus's  Gate,  120  U.  S.  1.  sub  wont.  Mali  v. 
Keeper  of  Common  Jail,  30  L.  ed.  565,  7 
Sup.  Ct  Rep.  385;  Re  honey,  134  U.  8. 
372,  sub  nom.  Thomas  v.  honey,  33  L.  ed. 
949,  10  Sup.  Ct  Rep.  584;  Re  Neagle,  135 
U.  S.  1,  84  L.  ed.  1,  10  Sup.  Ct  Rep.  658. 
It  is  recognized,  however,  that  the  power  to 
arrest  the  due  and  orderly  proceedings  of 
the  state  courts,  or  to  discharge  a  prisoner 
after  conviction,  before  an  application  has 
been  made  to  the  supreme  court  of  the  state 
for  relief,  is  one  which  should  be  sparingly 
exercised,  and  should  be  confined  to  cases 
whore  the  facts  imperatively  demand  it 
While  the  power  to  issue  writs  of  habeas 
corpus  under  Rev.  Stat  I  753,  nominally  ex- 
tends to  every  case  where  a  party  "is  in 
custody  in  violation  of  the  Constitution,  or 
of  a  law  or  treaty  of  the  United  States," 
it  is  not  every  such  case  where  the  interfer- 
ence of  the  Federal  court  is  demanded 
particularly  where  the  state  court  is 
executing  its  own  criminal  laws,  and 
is  asserting  a  jurisdiction  which  does 
not  reside  elsewhere,  to  try  an  accused  per- 
son for  a  violation  of  such  laws.  The  state 
courts  are  as  much  bound  as  the  Federal 
courts  to  see  that  no  man  is  punished  in  vio- 
lation of  the  Constitution  or  laws  of  the 
United  States;  and  ordinarily  an  error 
in  this  particular  can  better  be  corrected  by 
this  court  upon  a  writ  of  error  to  the  highest 
court  of  the  state  than  by  an  interference 
which  is  never  less  than  unpleasant,  with  the 
procedure  of  the  state  courts  before  the  peti- 
tioner has  exhausted  his  remedy  there.  n 

This  ease  is  peculiarly  one  for  the  applies-? 
tion  of  the  general*rule.  Not  only  was  there* 
ample  opportunity  for  making  this  de- 
fense upon  the  original  hearing  in 
the  supreme  court  OT  upon  an  independ- 
ent application  for  a  writ  of  habeas  corpus; 
not  only  does  the  question  involve  the  con- 
struction of  the  Constitution  and  laws  of 
the  state  with  which  the  supreme  court  of 
the  state  is  entirely  familiar,  but  a  ruling 
by  this  court  that  prosecutions  by  informa- 
tion in  the  courts  of  Idaho  are  invalid  might 
result  in  the  liberation  of  a  large  number 
of  persons  under  sentence  upon  convictions 
obtained  by  this  method  of  procedure.  A 
step  so  important  ought  not  to  be  taken 
without  full  opportunity  given  to  the  state 
court  to  pass  upon  the  question,  and  without 
clear  conviction  of  its  necessity. 

(2)  But  we  are  also  of  opinion  that  for 
the  purposes  of  this  case  the  provision  of 
tile  Idaho  Constitution  must  be  deemed  self- 
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executing.  The  rule  is  thus  stated  by  Judge 
Cooley  in  his  work  upon  Constitutional 
Limitations  (p.  99) :  "A  constitutional  pro- 
vision may  be  said  to  be  self-executing  if 
it  supplies  a  sufficient  rule  by  means  of 
which  the  right  given  may  be  enjoyed  and 
protected,  or  the  duty  imposed  may  be  en- 
forced; and  it  is  not  self -executing  when  it 
merely  indicates  principles,  without  laying 
down  rules  by  means  of  which  those  princi- 
ples may  be  given  the  force  of  law.  Thus,  a 
constitution  may  very  clearly  require  county 
and  town  government ;  but  if  it  fails  to  indi- 
cate its  range,  and  to  provide  proper 
machinery,  it  is  not  in  this  particular  self- 
executing,  and  legislation  is  essential." 

Where  a  constitutional  provision  is  com- 
plete in  itself  it  needs  no  further  legislation 
to  put  it  in  force.  When  it  lays  down  cer- 
tain general  principles,  as  to  enact  laws  upon 
a  certain  subject,  or  for  the  incorporation 
of  cities  of  certain  population,  or  for  uni- 
form laws  upon  the  subject  of  taxation,  it 
may  need  more  specific  legislation  to  make 
it  operative.  In  other  words,  it  is  self-ex- 
ecuting only  so  far  as  it  is  susceptible  of 
execution.  But  where  a  constitution  asserts 
a  certain  right,  or  lays  down  a  certain  prin- 
ciple of  law  or  procedure,  it  speaks  for  the 
entire  people  as  their  supreme  law,  and  is 
full  authority  for  all  that  is  done  in  pur- 
suance of  its  provision.  In  short,  if  complete 
in  itself,  it  executes  itself.  When  a  consti- 
■ttution  declares  that  felonies  may  be  prose- 
®  cuted  by  information  after  a  commitment  by 
*  a'magistrate,  we  understand  exactly  what 
is  meant,  since  informations  for  the  prose- 
cution of  minor  offenses  are  said  by  Black- 
stone  to  be  as  old  as  the  common  law  itself, 
and  a  proceeding  before  magistrates  for  the 
apprehension  and  commitment  of  persons 
charged  with  crime  has  been  the  usual 
method  of  procedure  since  the  adoption  of 
the  Constitution.  It  is  true  the  legislature 
may  see  fit  to  prescribe  in  detail  the  method 
of  procedure,  and  the  law  enacted  by  it  may 
turn  out  to  be  defective  by  reason  of  irregu- 
larity in  its  passage.  In  such  case  a  pro- 
ceeding by  information  might  be  impeached 
in  the  state  court  for  such  iregularity,  but 
it  certainly  would  not  be  void  so  long  as  it 
was  authorized  by  the  Constitution.  For  us 
to  say  that  the  accused  had  been  denied  due 
process  of  law  would  involve  the  absurdity 
of  holding  that  what  the  people  had  declared 
to  be  the  law  was  not  the  law. 

(3)  The  question  whether  appellant  shall 
be  executed,  under  the  act  of  the  legislature, 
by  the  warden  of  the  penitentiary,  or,  under 
the  Revised  Statutes,  as  the  law  stood  at  the 
time  of  his  trial  and  conviction,  by  the 
sheriff,  or  whether  he  shall  escape  punish- 
ment altogether,  was  determined  adversely 
to  him  by  the  supreme  court  of  the  state 
(59  Pac.  544),  and  involves  no  question  of 
due  process  of  law  under  the  14th  Amend- 
ment MoNulty  v.  California,  149  U.  S. 
645.  37  L.  ed.  882,  13  Sup.  Ot  Rep.  969. 

The  order  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Idaho  deny- 
ing the  writ  of  habeas  corpus  «*  therefore 
•firmed. 


(179  U.  S.  652) 
ROBERT  W.  WORKMAN,  Petitioner, 
v. 

MAYOR,  ALDERMEN,  AND  COMMON- 
ALTY OF  THE  CITY  OP  NEW  YORK, 
and  James  A.  Gallagher. 

Admiralty— action  against  eity  for  injury 
to  vessel  by  collision — negligence  of  per- 
sons in  charge  of  fire-boat. 

1.  The  maritime  law,  and  not  the  local  law,  gov- 
ern* In  determining  the  liability  of  a  city 
for  Injury  to  another  vessel  by  a  fire-boat 
owned  by  the  city  and  In  the  custody  and  man- 
agement of  Its  fire  department,  which  Is  neg- 
ligently handled  while  hastening  to  assist  In 
putting  out  a  Ore  raging  In  a  building  at  the 
head  of  a  dock. 

2.  A  city  Is  liable  by  maritime  law  for  the  negli- 
gence of  Its  servants  In  charge  of  a  lire-boat 
while  hastening  to  put  out  a  are  raging  at  the 
head  of  a  dock,  in  consequence  of  which  the 
boat  collides  with  and  Injures  another  vessel. 

3.  An  exemption  of  a  lire-boat  belonging  to  a 
city  from  seizure  in  rem,  if  such  exemption 
exists,  will  not  relieve  the  city  from  liability 
to  an  action  in  personam  under  the  maritime 
law  for  Injuries  to  another  vessel,  caused  by 
negligence  of  those  In  charge  of  the  tire-boat. 

[No.  l.J 

Argued  April  SO,  1 897.  Ordered  for  reargu- 
ment  November  7,  189S.  Reargued  April 
17,  1899.   Decided  December  24,  1900. 
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N  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decision  revers- 
ing a  decree  of  a  District  Court  on  a  libel 
against  a  city.  Reversed. 

See  same  case  below,  14  C.  C.  A.  630,  35  U. 
S.  App.  201,  67  Fed.  Rep.  347. 

Statement  by  Mr.  Justice  White i  3 
*  Workman,  the  libellant  below,  was  the* 
owner,  on  June  11,  1893,  of  the  British  bark- 
entine  Linda  Park.  On  the  date  named, 
while  the  vessed  was  moored  to  a  dock  at 
pier  48  in  the  East  river  in  New  York  City, 
she  was  struck  and  injured  by  the  steam  fire- 
boat  New  Yorker.  At  the  time  of  the  col- 
lision the  New  Yorker  was  running  into  the 
slip  between  piers  48  and  49  for  the  purpose 
of  {letting  near  to  another  fire-boat  which 
had  shortly  prior  thereto  safely  entered  the 
slip.  Both  the  fire-boats  had  been  called  in  J 
order  to  aid  in  extinguishing  a  fire  in  a  ware- a 
house  situated  a  distance  of  85  to  100  feet* 
from  the  slip  bulkhead.  To  recover  the  dam- 
age occasioned  to  his  vessel,  Workman  filed, 
in  the  district  court  of  the  United  States  for 
the  southern  district  of  New  York,  a  libel  in 
personam  against  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York.  This 
libel  was  subsequently  amended  by  adding 
the  allegations  essential  to  make,  as  addi- 
tional respondents,  the  fire  department  of  the 
city  of  New  York  and  James  A.  Gallagher, 
the  person  in  charge  of  the  navigation  of  the 
New  Yorker  at  the  time  of  the  collision. 
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WORKMAN  t.  MAYOR, 


ETC.,  OP  NEW  YORK. 


The  district  court  entered  a  decree  in  fa- 
vor of  the  libellant  against  the  city  of  New 
York  and  Gallagher,  and  dismissed  the  libel 
as  to  the  fire  department.    63  Fed.  Rep.  298. 

The  circuit  court  of  appeals,  to  which  the 
case  was  taken,  affirmed  the  decree  of  the 
district  court  against  Gallagher  and  in  favor 
of  the  fire  department.  The  appellate  court, 
however,  reversed  that  portion  of  the  decree 
of  the  district  court  which  held  the  city  of 
New  York  liable,  and  remanded  the  case  with 
instructions  to  dismiss  the  libel  as  against 
the  city.  14  C.  C.  A.  530,  35  U.  8.  App.  201, 
«7  Fed.  Rep.  347. 

The  case  was  then  brought  to  this  court 
by  the  allowance  of  a  writ  of  certiorari. 

Messrs.  Harrington  Putnam  and 
Charles  O.  Burlingham  for  petitioner. 

Messrs.  Theodore  Connoly,  Francis 
M.  Scott,  David  J.  Dean,  James  U.  Ward, 
and  John  Whale*  for  respondents. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion'  of  the 
court: 

It  is  clearly  deducible  from  the  record  that 
the  courts  below  concurred  in  dismissing  the 
libel  as  against  the  fire  department  of  the 
city  of  New  York,  upon  the  contention  made 
in  the  answer  of  the  department  that  under 
the  provisions  of  a  named  statute  of  the  state 
»sof  New  York,  the  fire  department  of  the  city 
gof  New  York  was  neither  a  corporation  nor 
•  a  quasi  •corporation,  but  was  merely  a  de- 
partment of  the  city.  As  no  controversy  is 
made  respecting  the  correctness  of  the  decree 
in  this  particular,  we  dismiss  this  subject 
from  view. 

With  reference  to  the  decree  rendered  by 
both  courts  against  Gallagher,  the  district 
judge  held  that,  giving  due  consideration  to 
the  emergency  of  fire,  "the  running  into  the 
Linda  Park  arose  through  lack  of  reason- 
able prudence,  and  was  unnecessary  and  neg- 
ligent" 03  Fed.  Rep.  298.  The  circuit 
court  of  appeals,  in  its  opinion,  affirming  the 
decree  against  Gallagher,  said : 

"The  evidence  in  the  record  adequately 
supports  the  conclusion  of  the  court  below 
that  the  injuries  caused  to  the  libelant's 
vessel  by  the  impact  of  the  fire-boat  were 
caused  by  the  negligent  manner  [manage- 
ment?] of  the  fire-boot  while  the  latter  was 
trying  to  reach  a  convenient  location  to  play 
upon  a  burning  building  near  the  pier  at 
which  the  libellant's  vessel  was  moored." 

There  is  no  substantial  controversy  raised 
on  the  record  as  to  the  premise  of  fact  upon 
which  the  personal  decree  against  Gallagher 
was  rendered  by  both  the  courts  below.  And 
even  if  such  were  not  the  case,  the  facto  upon 
which  Gallagher's  liability  depends  are  not 
now  open  to  controversy,  because  of  the  well- 
settled  doctrine  that  where  both  courts  be- 
low have  concurred  in  a  finding  of  fact,  it 
will,  in  this  court,  be  accepted  as  conclusive, 
unless  it  affirmatively  appears  that  the  low- 
er courts  obviously  erred.  The  Oarib  Prince, 
170  U.  S.  655,  658,  sub  nam.  Wuppermann  v. 
The  Oarib  Prince,  42  L.  ed.  1181,  1185,  18 
Sup.  Ct  Rep.  753,  and  cases  there  cited.  It 


is  clear  that  it  was  seriously  claimed  that 
both  the  courts  below  had  manifestly  erred 
in  their  appreciation  of  the  facts  as  to  neg- 
ligence in  the  management  of  the  fire-boat, 
the  testimony  would  not  justify  the  asser- 
tion. We  shall  therefore  no  further  con- 
sider this  feature  of  the  case. 

In  order  to  elucidate  the  serious  question 
which  arises  for  discussion,  we  briefly  state 
the  reasons  by  which  the  courts  below  were 
led  to  reach  opposing  conclusions  as  to  the 
liability  or  nonliability  of  the  city. 

The  district  court,  on  the  assumption  that 
the  local  law  controlled,  determined  that  by 
that  law,  as  declared  in  decisions  of  the  a 
court*  of  the  state  of  New  York,  the  city  3 
was*liable  for  the  injury  caused  by  the  no%-  • 
ligent  management  of  its  fire-boat.  The 
circuit  court  of  appeals,  however,  was  of 
opinion  that  the  city  of  New  York  was  not 
answerable  for  the  injury  inflicted,  for  the 
reasons  which  it  thus  stated  (14  C.  C.  A. 
531,  35  U.  S.  App.  204,  67  Fed.  Rep.  348) : 

"It  is  familiar  law  that  the  officers  se- 
lected by  a  municipal  corporation  to  perform 
a  public  service  for  the  general  welfare  of 
the  inhabitants  or  the  community,  in  which 
the  corporation  has  no  private  interest  and 
from  which  it  derives  no  special  benefit  or 
advantage  in  its  corporate  capacity,  are  not 
to  be  regarded  as  the  servants  or  agents  of 
the  municipality,  and  for  their  negligence  or 
want  of  skill  it  cannot  be  held  liable.  This 
is  so,  notwithstanding  such  officers  derive 
their  appointment  from,  and  are  paid  by, 
the  corporation  itself.  In  selecting  and  em- 
ploying them,  the  municipality  merely  per- 
forms a  political  or  governmental  function; 
the  duties  intrusted  to  them  do  not  relate  to 
the  exercise  of  corporate  powers,  and  hence 
they  are  the  agents  or  servants  of  the  public 
at  large.  Upon  this  principle  it  has  uni- 
formly been  decided  by  the  courts  that  muni- 
cipal corporations  are  not  liable  for  the  neg- 
ligence or  wrongful  acts  of  the  officers  of  the 
police  or  health  departments  committed  in 
the  course  of  their  ordinary  employment. 
TJnlesB  the  duties  of  the  officers  of  the  fire 
department  are  of  a  different  complexion, 
and  they  are  the  servants  of  the  municipal- 
ity  because  they  are  engaged  in  performing 
one  of  its  corporate  functions,  the  same  prin- 
ciple must  extend  immunity  to  the  munici- 
pality for  the  negligent  acts  of  these  officers 
and  their  subordinates. 

..«••• 

"It  is  quite  immaterial  that  the  duties  of 
these  officers  are  defined  and  the  offices  cre- 
ated by  the  charter  or  organic  law  of  the 
municipality.  The  test  of  corporate  liabil- 
ity for  the  acts  of  the  officers  of  the  munici- 
pality depends  upon  the  nature  of  the  duties 
with  "which  they  are  charged.  If  these,  be- 
ing for  the  general  good  of  the  public  as  in- 
dividual citizens,  are  governmental,  they  act 
for  the  state.  If  they  are  those  which  pri- 
marily and  legitimately  devolve  upon  the 
municipality  itself,  they  are  its  agents."  *• 

Having  thus  determined  the  general  prin-g 
ciple  by  which  th«*Iiability  of  the  city  was  to* 
be  judged,  the  court  reviewed  some  of  the 
decisions  of  the  court  of  appeals  of  New 
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York,  and  deduced  from  them  that  the  city, 
in  the  operation  of  the  fire-boat,  performed  a 
governmental,  and  not  a  corporate,  function, 
and,  therefore,  under  the  assumption  that 
the  decisions  in  question  were  authorita- 
tively controlling,  held  the  city  not  liable. 

Whilst  it  is  contended  at  bar  that  the  dis- 
trict court  correctly  decided,  considering  the 
local  law  of  New  York  alone,  that  the  city 
was  liable,  it  is  also  asserted  that  even  if  by 
such  law  there  was  no  responsibility  on  the 
part  of  the  city  of  New  York,  nevertheless 
the  circuit  court  of  appeals  erred  in  decid- 
ing that  the  city  was  not  bound,  because  by 
the  maritime  law  the  liability  existed,  and 
such  law  should  have  controlled,  although 
the  local  law  was  to  the  contrary. 

We  come  then  to  consider  first,  whether, 
in  the  decision  of  the  controversy,  the  local 
law  of  the  city  of  New  York  or  the  maritime 
law  should  control ;  and,  second,  if  the  case 
is  solely  governed  by  the  maritime  law, 
whether  the  city  of  New  York  is  liable. 

In  examining  the  first  question,  that  is, 
whether  the  local  law  of  New  York  must  pre- 
vail, though  in  conflict  with  the  maritime 
law,  it  must  be  borne  in  mind  that  the  is- 
sue is  not — as  was  the  ease  in  Detroit  v. 
Osborne  (1890)  13S  U.  8.  492,  34  L.  ed.  260, 
10  Sup.  Ct  Rep.  1012,— whether  the  local 
law  governs  as  to  a  controversy  arising  in 
the  courts  of  common  law  or  of  equity  of  the 
United  States,  but,  Does  the  local  law,  if  in 
conflict  with  the  maritime  law,  control  a 
court  of  admiralty  of  the  United  States  in 
the  administration  of  maritime  rights  and 
duties,  although  judicial  power  with  respect 
to  such  subjects  has  been  expressly  conferred 
by  the  Constitution  (art.  3,  (  2)  upon  the 
courts  of  the  United  States? 

The  proposition,  then,  which  we  must  first 
consider  may  be  thus  stated:  Although  by 
the  maritime  law  the  duty  reste  upon  courts 
of  admiralty  to  afford  redress  for  every  in- 
jury to  person  or  property  where  the  subject- 
matter  is  within  the  cognizance  of  such 
courts,  and  when  the  wrongdoer  is  amenable 
to  process,  nevertheless  the  admiralty  courts 
must  deny  all  relief  whenever  redress  for  a 
n  wrong  would  not  be  afforded  by  the  local  law 
jgof  a  particular  state  or  the  course  of  deci- 
•  sions  therein.  And  this,  not*because,  by  the 
rule  prevailing  in  the  state,  the  wrongdoer 
is  not  generally  responsible  and  usually  sub- 
ject to  process  of  courts  of  justice,  but  be- 
cause in  the  commission  of  a  particular  act 
causing  direct  injury  to  a  person  or  prop- 
erty it  is  considered,  by  the  local  decisions, 
that  the  wrongdoer  is  endowed  with  all  the 
attributes  of  sovereignty,  and  therefore  as 
to  injuries  by  it  done  to  others  in  the  as- 
sumed sovereign  character,  courts  are  un- 
able to  administer  justice  by  affording  re- 
dress for  the  wrong  inflicted. 

The  practical  destruction  of  a  uniform 
maritime  law,  which  must  arise  from  this 
premise,  is  made  manifest  when  it  is  consid- 
ered that  if  it  be  true  that  the  principles  of 
the  general  maritime  law  giving  relief  for 
every  character  of  maritime  tort  where  the 
wrongdoer  is  subject  to  the  jurisdiction  of 
admiralty  courts  can  be  overthrown  by  con- 


flicting decisions  of  state  courts,  it  would 
follow  that  there  would  be  no  general  mari- 
time law  for  the  redress  of  wrongs,  as  such 
law  would  be  necessarily  one  thing  in  one 
state  and  one  in  another;  one  thing  in  one 
port  of  the  United  States  and  a  different 
tiling  in  some  other  port.  As  the  power  to 
change  state  laws  or  state  decisions  rest* 
with  the  state  authorities  by  which  such 
laws  are  enacted  or  decisions  rendered,  it 
would  come  to  pass  that  the  maritime  law 
affording  relief  for  wrongs  done,  instead  of 
being  general  and  ever  abiding,  would  be 
purely  local — would  be  one  thing  to-day  and 
another  thing  to-morrow.  That  the  confu- 
sion to  result  would  amount  to  the  abroga- 
tion of  a  uniform  maritime  law  is  at  once 
patent  And  the  principle  by  which  the 
maritime  law  would  be  thus  in  part  practi- 
cally destroyed  would  besides  apply  to  other 
subjects  specially  confided  by  the  Constitu- 
tion to  the  Federal  government.  Thus,  if 
the  local  law  may  control  the  maritime  law, 
it  must  also  govern  in  the  decision  of  cases 
arising  under  the  patent,  copyright,  and  com- 
merce clauses  of  the  Constitution.  It  would 
result  that  a  municipal  corporation,  in  the 
exeroise  of  administrative  powers  which  the 
state  law  determines  to  be  governmental, 
could  with  impunity  violate  the  patent  and 
copyright  laws  of  the  United  States  or  the 
regulations  enacted  by  Congress  under  tht 
commerce  clause  of  the  Constitution,  such  as* 
those  concerning  the  enrollment  and  licens-g 
ing  of  vessela*  This  follows  if  a  corporation* 
must,  for  a  wrong  by  it  done,  be  allowed  to 
escape  all  reparation  upon  the  theory  that, 
though  ordinarily  liable  to  sue  and  be  sued, 
it  possessed  in  the  particular  matter  the  free- 
dom from  suit  which  attaches  to  a  sovereign 
state. 

The  disappearance  of  all  symmetry  in  the 
maritime  law  and  the  law  on  the  other  sub- 
jects referred  to,  which  would  thus  arise, 
would,  however,  not  be  the  only  evil  spring- 
ing from  the  application  of  the  principle  re- 
lied on,  since  the  maritime  law  which  would 
survive  would  have  imbedded  in  it  a  denial 
of  justice.  This  must  be  the  inevitable  con- 
sequence of  admitting  the  proposition  which 
assumes  that  the  maritime  law  disregards 
the  rights  of  individuals  to  be  protected  in 
their  persons  and  property  from  wrongful 
injury,  by  recognizing  that  those  who  are 
amenable  to  the  jurisdiction  of  courts  of  ad- 
miralty are  nevertheless  endowed  with  a  sup- 
posed governmental  attribute  by  which  they 
can  inflict  injury  upon  the  person  or  prop- 
erty of  another,  and  yet  escape  all  responsi- 
bility therefor.  It  cannot  be  doubted  that 
the  greater  part,  if  not  the  whole,  of  the 
maritime  commerce  of  the  country  is  either 
initiated  or  terminated  in  ports  where  muni- 
cipal corporations  exist.  All  the  vessels, 
whether  domestic  or  foreign,  in  which  this 
vast  commerce  is  carried,  under  the  rule  re- 
ferred to,  could  be  subjected  to  injury  and 
wrong  without  power  to  obtain  redress,  sinee 
every  municipality  would  be  hedged  about 
with  the  attributes  of  supreme  sovereignty. 
For  the  principle  which  would  exempt  the 
municipal  owner  of  a  fire-boat  from  legal 


Digitized  by 


Google 


1900. 


WORKMAN  t.  MAYOR,  ETC.,  OP  NEW  YORK. 


215 


responsibility  would  be  equally  applicable  to 
boats  used  by  a  street  department  for  the 
removal  of  refuse,  to  ferries,  to  pilot  boats, 
to  training-school  ships — one  of  which,  it  is 
suggested  in  argument,  the  city  of  New  York 
now  actually  operates,  and  to  all  other  Tea- 
sels which  the  municipality  might  consider 
it  necessary  or  desirable  to  use.  The  wrong 
and  injustice  which  would  thus  arise  need 
not  be  commented  upon. 

The  evil  consequences  growing  from  thus 
implanting  in  the  maritime  law  the  doctrine 
that  wrong  can  be  done  with  impunity  were 
every  aptly  pointed  out  in  Mersey  Dock*  A 
2  Barbour  Board  v.  Oibbt  (1886)  L  B.  1  H. 
*  L.  122.   In  that*case  it  was  sought  to  hold 
the  dock  trustees  liable  for  damage  occa- 
sioned to  a  ship  and  cargo  in  striking  a  mud 
bank  while  attempting  to  enter  a  dock.  The 
trustees  asserted  an  exemption  on  the  ground 
that  they  did  not  collect  tolls  for  their  own 
profit,  but  merely  as  trustees  for  the  bene- 
fit of  the  public.   Lord  Chancellor  Cran- 
worth  said: 

"It  would  be  a  strange  distinction  to  per- 
sons coming  with  their  ships  to  different 
ports  of  this  country,  that  in  some  ports,  if 
they  sustain  damage  by  the  negligence  of 
those  who  have  the  management  of  the  docks, 
they  will  be  entitled  to  compensation,  and  in 
others  they  will  not;  such  a  distinction  aris- 
ing, not  from  any  visible  difference  in  the 
docks  themselves,  but  from  some  municipal 
-difference  in  the  constitution  of  the  bodies 
by  whom  the  docks  are  managed." 

And  still  later,  in  deciding  the  case  of  Cur- 
rU  U'Knight  [1807]  A.  C.  07,  the  House 
of  Lords  declared  that  while  the  admiralty 
law  as  known  in  England  differs  from  the 
common  law  of  England,  and  the  common 
law  of  Scotland  differs  from  the  common  law 
-of  England,  because  they  were  derived  from 
divergent  sources,  yet  the  admiralty  lawn 
were  derived  both  by  Scotland  and  England 
from  the  same  source,  and  "it  would  be 
strange  as  well  as  in  the  highest  degree  in- 
convenient if  a  different  maritime  law  pre- 
vailed in  two  different  parts  of  the  same  is- 
land." 

Potential,  however,  as  may  be  these  ar- 
guments, predicated  on  the  inherent  injus- 
tice of  the  doctrine  contended  for,  and  the 
serious  inconvenience  which  must  result 
from  an  attempt  to  apply  it,  we  are  not 
thereby  relieved  from  considering  the  ques- 
tion in  a  more  fundamental  aspect.  In  doing 
so,  it  becomes  manifest  that  the  decisions  of 
this  court  overthrow  the  assumption  that 
the  local  law  or  decisions  of  a  state  can  de- 
prive of  all  rights  to  relief,  in  a  case  where 
redress  is  afforded  by  the  maritime  law,  and 
is  sought  to  be  availed  of  in  a  cause  of  ac- 
tion maritime  in  its  nature  and  depending 
in  a  court  of  admiralty  of  the  United  States. 

In  The  Key  City  (1872)  14  Wall.  653, 
860,  tub  nom.  Young  v.  The  Key  City,  20  L. 
ed.  806,  80S,  it  was  held  that  Federal  courts 
^of  admiralty  were  not  governed  by  state  stat- 
Sutes  of  limitation  in  the  enforcement  of  mari- 
"time  liens.   In  ThfLottavanna  (1874)  21 
Wall.  668,  578,  tub  nom.  Rodd  v.  Heartt,  22 
L.  ed.  664,  663,  it  was  held  that  the  mari- 


time law  as  accepted  and  received  in  this 
country  did  not  confer  a  lien  upon  a  vessel 
in  favor  of  those  who  had  furnished  neces- 
sary materials,  repairs,  and  supplies  for  such 
vessel  in  her  home  port,  but  that  the  dis- 
trict courts  of  the  United  States,  having  ju- 
risdiction of  the  contract  as  a  maritime  one, 
might  enforce  liens  given  for  its  security, 
even  when  created  by  the  state  law. 

In  the  course  of  the  opinion,  speaking 
through  Mr.  Justice  Bradley,  the  court  said 
(pp.  572,  673,  574,  L.  ed.  p.  661) : 

''Whilst  it  is  true  that  the  great  mass  of 
maritime  law  is  the  same  in  all  commercial 
countries,  yet,  in  each  country,  peculiarities 
exist  either  as  to  some  of  the  rules  or  in  the 
mode  of  enforcing  them.  Especially  is  this 
the  case  on  the  outside  boundaries  of  the 
law,  where  it  comes  in  contact  with  or  shades 
off  into  the  local  or  municipal  law  of  the  par- 
ticular country,  and  affects  only  its  own 
merchants  or  people  in  their  relations  to 
each  other." 

"That  we  have  a  maritime  law  of  our  own, 
operative  throughout  the  United  States,  can- 
not be  doubted.  The  general  system  of  mari- 
time law  which  was  familiar  to  the  law- 
yers and  statesmen  of  the  country  when  the 
Constitution  was  adopted,  was  most  cer- 
tainly intended  and  referred  to  when  it  was 
declared  in  that  instrument  that  the  judi- 
cial power  of  the  United  States  shall  extend 
'to  all  cases  of  admiralty  and  maritime  ju- 
risdiction." 

"The  Constitution  does  not  attempt  to 
draw  the  boundary  line  between  maritime 
law  and  local  law ;  nor  does  it  lay  down  any 
criterion  for  ascertaining  that  boundary.  It 
assumes  that  the  meaning  of  the  phrase  'ad- 
miralty and  maritime  jurisdiction'  is  well 
understood.  It  treats  this  matter  as  it  does 
the  cognate  ones  of  common  law  and  equity, 
when  it  speaks  of  'cases  in  law  and  equity,' 
or  of  'suits  at  common  law,'  without  defining 
those  terms,  assuming  them  to  be  known  and 
understood. 

"One  thing,  however,  is  unquestionable; 
the  Constitution  must  have  referred  to  a  sys- 
tem of  law  coextensive  with,  and  operating^ 
uniformly  in,  the  whole  country.    It  cer-aa 
tainly  eould'not  have  been  the  intention  to* 
place  the  rules  and  limits  of  maritime  law 
under  the  disposal  and  regulation  of  the  sev- 
eral states,  as  that  would  have  defeated  the 
uniformity  and  consistency  at  which  the 
Constitution  aimed  on  all  subjects  of  a  com- 
mercial character  affecting  the  intercourse 
of  the  states  with  each  other  or  with  foreign 
states." 

In  Liverpool  A  O.  W.  Steam  Co.  v.  Phenia 
Int.  Co.  (1889)  129  U.  8.  307,  443,  32  L.  ed. 
788,  793,  0  Sup.  Ct  Rep.  480,  a  maritime 
contract  executed  in  New  York  was  held  to 
be  an  American  contract,  and  the  local  law 
of  New  York  was  declared  not  to  govern  in 
its  construction.  In  Butler  v.  Botton  A  8. 
8.  8.  Co.  (1889)  130  U.  S.  527,  32  L.  ed. 
1017,  0  Sup.  Ct  Rep.  612, — a  case  growing 
out  of  a  collision  in  navigable  waters  within 
the  territorial  boundaries  of  Massachusetts 
—it  was  held  that  a  state  statute  could  not 
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operate  to  deprive  the  owner  of  the  offending 
ship  of  the  benefit  of  the  limited  liability 
act,  and  that  state  legislatures  could  not 
change  or  modify  the  general  maritime  law. 
In  The  Uam  llorris  (1890)  137  U.  8.  1,  14, 
tub  nom.  The  Max  Morris  v.  Curry,  34  L.  ed. 
686,  589,  11  Sup.  Ct  Rep.  2D,  the  question 
for  decision  was,  whether,  in  a  court  of  ad- 
miralty, in  a  case  where  recovery  was  sought 
for  personal  injuries  to  the  libellant  arising 
from  his  negligence,  concurring  with  that  of 
the  vessel,  "any  damages  can  be  awarded,  or 
whether  the  libel  must  be  dismissed,  accord- 
ing to  the  rule  in  common-law  cote*."  (p. 
8,  L.  ed.  p.  587,  Sup.  Ct.  Rep.  p.  30.)  It  was 
held  (p.  15,  L.  ed.  p.  589,  Sup.  Ct  Rep.  p. 
33)  that  "the  mere  fact  of  the  negligence  of 
the  libellant  as  partly  occasioning  the  in- 
juries to  him,  when  they  also  occurred  part- 
ly through  the  negligence  of  the  officers  of 
the  vessel,  does  not  debar  him  entirely  from 
a  recovery."  In  The  J.  E.  Rumbell  (1893) 
148  U.  S.  1,  17,  37  L.  ed.  345,  349,  13  Sup.  Ct 
Rep.  498,  it  was  held  that  any  priority  given 
by  a  state  statute,  or  by  decisions  in  com- 
mon law  or  in  equity,  to  a  mortgage  upon  a 
vessel  as  against  a  claim  for  supplies  and 
necessaries  furnished  to  the  vessel  in  her 
home  port  was  immaterial,  "and  that  the 
admiralty  courts  of  the  United  States,  en- 
forcing the  lien  because  it  is  maritime  in  its 
nature,  arising  upon  a  maritime  contract 
must  give  it  the  rank  to  which  it  is  enti- 
tled by  the  principles  of  the  maritime  and 
admiralty  law." 

True,  it  is  well  settled  that  in  certain  cases 
where  a  lien  is  given  by  a  state  statute,  the 
admiralty  courts  will  enforce  rights  so  con- 
ferred when  not  in  absolute  conflict  with  the 
admiralty  law.  The  Lottawanna  (1874)  21 
Wall.  538,  tub  nom.  Itodd  v.  Beartt,  22  Jj. 
ed.  054.  Moreover,  it  has'been  decided  that 
although  at  the  time  of  the  adoption  of  the 
Constitution,  in  courts  of  admiralty  as  in 
courts  of  common  law,  a  cause  of  action  for 
a  personal  injury  abated  by  the  death  of  the 
injured  party,  nevertheless,  when,  by  a  state 
statute,  a  right  of  recovery  in  such  a  case 
was  conferred,  the  admiralty  courts  would 
recognize  and  administer  the  appropriate  re- 
lief. The  Albert  Dumois  (1900)  177  U.  S. 
257-259,  44  L.  ed.  761,  20  Sup.  Ct  Rep.  595, 
and  cases  cited.  But  such  cases  afford  no 
foundation  for  the  proposition  that  state 
laws  or  decisions  can  deprive  an  individual 
of  a  right  of  recovery  for  a  maritime  wrong 
which,  under  the  general  principles  of  the  ad- 
miralty law,  he  undoubtedly  possessed,  and 
can  destroy  the  symmetry  and  efficiency  of 
that  law  by  engrafting  therein  a  principle 
which  violates  the  imperative  command  of 
such  law  that  admiralty  courts  must  admin- 
ister redress  for  every  maritime  wrong  in  ev- 
ery case  where  they  have  jurisdictional 
power  over  the  person  by  whom  the  wrong 
has  been  committed.  The  cases  in  question, 
on  the  contrary,  but  illustrate  the  alacrity 
with  which  admiralty  courts  adopt  statutes 
granting  the  right  to  relief  where  otherwise 
it  could  not  be  administered  by  a  maritime 
court,  and  they  hence  do  not  support  the  con- 
tention that  there  is  a  want  of  power  in  ad- 


miralty courts  to  give  redress  in  every  case 
within  their  jurisdiction  where  the  duty  to 
do  so  is  imposed  by  the  maritime  law.  ThU 
distinction  is  well  illustrated  by  the  ruling 
in  The  Max  Morrit  (1890)  137  U.  S.  1,  14, 
tub  nom.  The  Ham  Morris  v.  Curry,  34  L. 
ed.  586,  689,  11  Sup.  Ct  Rep.  29.  There  it 
was  asserted  that  by  the  universal  princi- 
ples of  the  common  law,  as  well  as  of  the 
local  laws  of  the  states,  no  right  to  recover 
for  a  wrong  committed  could  be  enforced  in 
favor  of  one  who  had  himself  contributed  to 
the  producing  cause  of  the  injury.  Whilst 
the  premise  was  conceded  the  soundness  of 
the  inference  deduced  from  it  was  denied, 
and  it  was  held  that  as  by  the  general  prin- 
ciples of  the  maritime  law  a  measure  of  re- 
lief would  be  afforded  to  a  person  who  had 
suffered  a  wrong,  even  although  he  had  con- 
tributed thereto,  it  was  the  duty  of  the  ad- 
miralty court*  to  grant  relief  in  accordance 
with  the  principles  of  the  maritime  law. 

It  being  then  settled  that  the  local  deci- 
sions of  one  or  more  states  cannot,  as  a  mat- 
ter of  authority,  abrogate  the  maritime  law, * 
we  are  brought  to  consider  whether,  undere 
the  maritime«law,  the  city  of  New  York  was* 
liable  for  the  injury  inflicted  by  the  fire-boat 
As  a  prerequisite  to  a  solution  of  this  ques- 
tion it  is  necessary  to  determine  what  rela- 
tion the  city  of  New  York  bore  to  the  fire- 
boat  and  those  in  control  of  it. 

The  fire  department  of  the  city  of  New 
York,  as  constituted  when  the  collision  in 
question  occurred,  was  established  by  chap- 
ter 410  of  the  New  York  Laws  of  1882.  In 
the  statute  it  was  declared  (§27)  that  "for 
all  purposes  the  local  administration  and 
government  of  the  city  and  county  of  New 
York  shall  continue  to  be  in,  and  be  per- 
formed by,  the  corporation  aforesaid,"  «.  e. 
"the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York."  By  §  34  were  es- 
tablished eleven  enumerated  "departments  in 
said  city,"  among  them  a  fire  department 
By  {{  40,  106,  and  108,  provision  was  made 
for  a  board  of  fire  commissioners,  to  act  as 
the  executive  head  of  the  department  to  be 
nominated  by  the  mayor,  by  and  with  the 
consent  of  the  board  of  aldermen,  and  to  be 
removable  for  cause  by  the  mayor,  subject 
to  the  approval  of  the  governor  of  the  state. 
The  ministerial  direction  of  the  affairs  of  the 
department,  including  the  preservation  of 
the  real  and  personal  property  used  by  it 
was  confided  to  this  board  of  commissioners, 
but  the  city  was  made  liable  for  all  expenses 
of  maintenance  and  operation,  and  was  the 
owner  of  all  the  property  of  the  fire  depart- 
ment SS  424  et  teq.  In  addition  to  mak- 
ing the  city  liable  for  all  expenses  connected 
with  the  maintenance  and  operation  of  the 
department  it  was  provided  in  S  450  of  the 
statute  that  any  damage  caused  by  the  au- 
thorized destruction  of  buildings  to  stay  the 
progress  of  fire  should  be  borne  by  the  city 
of  New  York. 

In  order  to  emphasize  these  material  facts 
we  repeat  that  it  unquestionably  appears 
that  the  fire  department  of  the  city  of  New 
York  was  an  integral  branch  of  the 
local   administration   and   government  of 
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that  city.  The  ministerial  officer*  who 
directed  the  affairs  of  the  department 
were  selected  and  paid  by  the  city; 
all  the  expenses  of  the  department  of 
every  kind  and  nature  were  to  be  borne  by 
the  city,  which  was  bound  by  all  contracts 
gmade  for  such  purpose;  all  the  property  of 
10  the  department,  including  the  fire-boats,  be- 

*  longed  to  the  city;  and  the'city  was  liable  In 
case  of  an  authorized  destruction  on  land  of 
property  of  individuals  to  prevent  the  spread 
of  a  conflagration. 

That,  upon  such  a  state  of  things,  the  re- 
lation of  master  and  servant  existed  between 
the  city  of  New  York  and  those  in  charge  of 
the  fire-boat  is  clear.  And  that  under  the 
general  maritime  law,  where  the  relation  of 
master  and  servant  exists,  an  owner  of  an 
offending  vessel  committing  a  maritime  tort 
is  responsible,  under  the  rule  of  respondeat 
tu fervor,  is  elementary.  Thorp  v.  Ham- 
mond (1871)  12  Wall.  408,  20  L.  ed.  419; 
The  Plymouth  (1866)  3  Wall.  35,  sub  nom. 
Bough  v.  Western  Transp.  Co.  18  L.  ed.  128. 

It  is  not  gainsaid  that,  as  a  general  rule, 
municipal  corporations,  like  individuals, 
may  be  sued ;  in  other  words,  that  they  are 
amenable  to  judicial  process  for  the  purpose 
of  compelling  performance  of  their  obliga- 
tions. True  it  is,  that  under  the  general 
law,  growing  out  of  the  public  nature  of  their 
duties,  where  judgments  or  decrees  are  en- 
tered against  municipal  corporations,  such 
judgments  or  decrees  may  not,  as  a  matter 
of  public  policy,  be  enforced  by  the  levy  on 
property  held  by  the  corporation  for  public 
uses.  Meriwether  v.  Oarrett  (1880)  102  U. 
S.  472,  26  L.  ed.  197. 

As  a  result  of  the  general  principle  by 
which  a  municipal  corporation  has  the  ca- 
pacity to  sue  and  be  sued,  it  follows  that 
there  is  no  limitation  taking  such  corpora- 
tions out  of  the  reach  of  the  process  of  a 
court  of  admiralty,  as  such  courts,  within 
the  limit  of  their  jurisdiction,  may  reach 
persons  having  a  general  capacity  to  stand 
in  judgment.  True,  also,  where  admiralty 
process  has  been  set  in  motion  against  a  mu- 
nicipal corporation,  public  policy,  it  has  been 
held,  restrains  a  seizure  of  property  used 
for  public  purposes  by  such  corporation. 
The  Fidelity  (1879)  16  Blatchf.  669,  Fed. 
Cas.  No.  4,768.  This  conclusion,  however, 
is  but  the  application  of  the  exception  as  to 
the  mode  of  execution  of  a  judgment  or  de- 
cree against  such  a  corporation,  to  which  we 
have  referred,  and  its  existence  in  the  admir- 
alty law  in  all  cases  has  also  been  denied. 
The  Oyater  Police  Steamers  of  Maryland 
(1887)  31  Fed.  Rep.  763.  Which  of  these 
conflicting  conclusions,  as  to  the  exception  in 
question,  is  correct  we  are  not  called  upon 
on  the  present  record  to  determine,  since  no 
g  levy  of  process  upon  the  fire-boat  was  made 
<e  or  attempted  to  be  made. 

*  *  The  contention  is,  although  the  corpora- 
tion had  general  capacity  to  stand  In  judg- 
ment, and  was  therefore  subject  to  the  pro- 
cess of  a  court  of  admiralty,  nevertheless 
the  admiralty  court  would  afford  no  redress 
against  the  city  for  the  tort  complained  of, 
because  under  the  local  law  the  corporation 
as  to  some  of  its  administrative  acts  was  en- 


titled to  be  considered  as  having  a  dual  ca- 
pacity, one  private,  the  other  public  or  gov- 
ernmental, and  as  to  all  maritime  wrongs 
committed  in  the  performance  of  the  latter 
functions  it  should  be  treated  by  the  mari- 
time law  as  a  sovereign.  But  the  maritime 
law  affords  no  justification  for  this  conten- 
tion, and  no  example  is  found  In  such  law, 
where  one  who  is  subject  to  suit  and  amena- 
ble to  process  is  allowed  to  escape  liability 
for  the  commission  of  a  maritime  tort,  upon 
the  theory  relied  upon.  We,  of  course,  con- 
cede that  where  maritime  torts  have  been 
committed  by  the  vessels  of  a  sovereign,  and 
complaint  has  been  made  in  a  court  of  ad- 
miralty, that  court  has  declined  to  exercise 
jurisdiction,  but  this  was  solely  because  of 
the  immunity  of  sovereignty  from  suit  in  its 
own  courts.  So,  also,  where,  in  a  court  of 
admiralty  of  one  sovereign,  redress  is  sought 
for  a  tort  committed  by  a  vessel  of  war  of 
another  nation,  it  has  been  held  that  as  by 
the  rule  of  international  comity,  the  sover- 
eign of  another  country  was  not  subject  to 
be  impleaded,  no  redress  could  be  given. 
Both  of  these  rules,  however,  proceed  upon 
the  hypothesis  of  the  want  of  a  person  or 
property  before  the  court  over  whom  juris- 
diction can  be  exerted.  As  a  consequence, 
the  doctrine  above  stated  rests,  not  upon  the 
supposed  want  of  power  in  courts  of  admir- 
alty to  redress  a  wrong  committed  by  one 
over  whom  such  courts  have  adequate  juris- 
diction, but  alone  on  their  inability  to  give 
redress  in  a  case  where  jurisdiction  over  the 
person  or  property  cannot  be  exerted.  In 
other  words,  the  distinction  between  the  two 
classes  of  cases  is  that  which  exists  between 
the  refusal  of  a  court  to  grant  relief  because 
it  has  no  jurisdiction  to  do  so,  and  the  fail- 
ure of  a  court  to  afford  redress  In  a  case 
where  the  wrong  is  admitted  and  jurisdic- 
tional authority  over  the  wrongdoer  is  un- 
doubted. 

The  decisions  of  this  court  clearly  expound 
the  principles  we  have  stated.  The  Exchange* 
v.  M'Faddon  (1812)  7  Cranch,  116,  3  L.  ed.g 
287,  involved  the'jright  of  a  court  of  admiral-* 
ty  to  enforce,  by  a  proceeding  in  rem,  an 
alleged  maritime  claim  against  a  vessel  of 
war  of  a  foreign  nation.    The  right  to  relief 
was  denied  exclusively  because  of  a  want  of 
jurisdiction  over  the  foreign  sovereign  or 
his  property. 

The  Siren  (1869)  7  Wall,  163,  «u6  nom. 
The  Siren  v.  United  States,  19  L.  ed.  130,  in- 
volved the  liability  of  a  prize  ship  in  the 
possession  and  control  of  the  officers  of  the 
United  States  for  an  injury  inflicted  by  a  col- 
lision of  the  ship  with  another  vessel,  averred 
to  have  been  occasioned  by  the  negligent  man- 
agement of  those  in  charge  of  the  prize  ship. 
In  considering  the  power  of  the  court  to  ad- 
judicate the  controversy,  the  court  said  (p. 
155,  L.  ed.  p.  131): 

"For  the  damages  occasioned  by  collision 
of  vessels  at  sea  a  claim  is  created  against 
the  vessel  in  fault,  in  favor  of  the  injured 
party.  This  claim  may  be  enforced  in  the 
admiralty  by  a  proceeding  in  rem,  except 
where  the  vessel  is  the  property  of  tie 
United  States.  In  such  case  the  claim  ex- 
ists equally  as  if  the  vessel  belonged  to  a 
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private  citizen,  but  for  reasons  of  public  pol- 
icy, already  stated,  cannot  be  enforced  by  di- 
rect proceedings  against  the  vessel.  It 
stands,  in  that  respect,  like  a  claim  against 
the  government,  incapable  of  enforcement 
without  its  consent,  and  unavailable  for  any 
purpose. 

"In  England,  when  the  damage  is  inflicted 
by  a  vessel  belonging  to  the  Crown,  it  was 
formerly  held  that  the  remedy  must  be 
sought  against  the  officer  in  command  of  the 
offending  ship.  But  the  present  practice  is 
to  file  a  libel  in  rem,  upon  which  the  court 
directs  the  registrar  to  write  to  the  lord*  of 
the  admiralty  requesting  an  appearance  on 
behalf  of  the  Crown — which  is  generally  giv- 
en— when  the  subsequent  proceedings  to  de- 
cree are  conducted  as  in  other  cases.  Coote's 
New  Admiralty  Practice,  31.  In  the  case  of 
The  Athol,  1  W.  Bob.  Adm.  382,  the  court  re- 
fused to  issue  a  monition  to  the  lords  of  the 
admiralty  to  appear  in  a  suit  for  damage  by 
collision,  occasioned  to  a  vessel  by  a  ship  of 
the  Crown ;  but  the  lords  having  subsequent- 
ly directed  an  appearance  to  be  entered,  the 
court  proceeded  with  the  case,  and  awarded 
damages.  As  no  warrant  issues  in  these 
«e  cases  for  the  arrest  of  the  vessels  of  the 
g  Crown,  and  no  bail  is  given  on  the  appear- 
•  anee,  it  is  insisted  that  they* are  brought 
•imply  to  ascertain  the  extent  of  the  dam- 
ages, and  that  the  decrees  are  little  more 
than  awards,  so  far  as  the  government  is 
concerned.  This  may  be  the  only  result  of 
the  suits,  but  they  are  instituted  and  con- 
ducted on  the  hypothesis  that  claims  against 
the  offending  vessels  are  created  by  the  col- 
lision. The  Clara,  Swabey  Adm.  8,  and  The 
Swallow,  Swabey  Adm.  30.  The  vessels  are 
not  arrested  and  taken  into  custody  by  the 
marshal,  for  the  reasons  of  public  policy  al- 
ready stated,  and  for  the  further  reason  that 
it  is  to  be  presumed  that  the  government  will 
at  once  satisfy  a  decree  rendered  by  its  own 
tribunals  in  a  case  in  which  it  has  voluntari- 
ly appeared." 

As  the  prize  vessel  had  been  condemned  and 
•old  at  the  instance  of  the  United  States,  and 
the  proceeds  were  in  the  registry  of  the  court 
for  distribution,  the  court  gave  the  relief 
sought  against  the  proceeds  of  the  sale,  be- 
cause the  facts  stated  established,  not  only 
the  liability  of  the  offending  ship,  but  also 
furnished  the  basis  of  jurisdiction. 

The  same  principle  was  applied  in  the  lat- 
er case  of  The  Davis  (1869)  10  Wall.  16, 
tub  nom.  United  States  v.  Douglas,  19  L.  ed. 
875,  where  it  was  held  that  personal  proper- 
ty of  the  United  States  on  board  of  a  vessel 
for  transportation  from  one  point  to  another 
was  liable  to  a  lien  for  salvage  service  ren- 
dered in  saving  the  property  from  a  peril  of 
the  sea,  and  that  suen  hen  might  be  enforced 
by  a  proceeding  in  rem,  when  the  process  of 
the  court  might  be  used  without  disturbing 
the  possession  of  the  government. 

The  statement  of  the  maritime  law  of  Eng- 
land on  the  subject  now  being  considered, 
made  in  The  Siren  (1889)  7  Wall.  153,  sub 
nom.  The  Siren  v.  United  States,  19  L.  ed. 
130,  makes  U  clear  that,  in  harmony  with 
the  maritime  law  of  this  country,  the  fact 
that  a  wrong  has  been  committed  by  a  pub- 


lie  vessel  of  the  Crown  affords  no  ground  for 
contending  that  no  liability  arises,  because 
of  the  public  nature  of  the  vessel,  although, 
it  may  be,  in  consequence  of  a  want  of  juris- 
diction over  the  sovereign,  redress  cannot  be 
given.  This  is  well  illustrated  by  the  case* 
to  which  we  shall  now  refer. 

The  Athol  (1842)  1  W.  Rob.  Adm.  374, 
was  the  case  of  a  British  troopship  which 
had  run  down  a  brig  in  the  English  channel. 
The  lords  of  the  admiralty  having  refused  a§ 
petition  for  compensation,  the  owner  of  thee 
brig  applied  to  the  high  court  of 'admiralty  * 
to  decree  a  monition  to  issue  against  those 
officials.   In  declining  to  issue  the  monition, 
for  want  of  power,  Dr.  Lushington  said  (p. 
382) : 

"Under  the  circumstances  of  this  case 
then,  both  upon  principle  and  the  authority 
of  decided  cases,  I  must  decline  to  issue  the 
monition  as  prayed.  At  the  same  time,  sit- 
ting here  as  a  judge,  in  a  court  of  justice,  I 
am  bound  to  express  the  opinion  that  I  can- 
not apprehend  the  high  personages  who  rep- 
resent Her  Majesty  in  her  office  of  admiralty 
will  avoid  doing  justice,  or  that  upon  a  due 
consideration,  they  will  take  upon  them- 
selves to  say  that  they  will  be  themselves  the 
exclusive  judges  upon  the  merits  of  the  pres- 
ent case.  Whether  they  shall  appear  or  not, 
is  not  a  matter  for  this  court  to  determine. 
I  decline  to  grant  the  monition." 

The  lords  of  the  admiralty  subsequently 
directed  that  an  appearance  should  be  made 
on  behalf  of  The  Athol,  and  as  by  this  act  the 
court  had  jurisdiction  to  determine  the  con- 
troversy, it  did  so,  held  The  Athol  to  have 
been  in  fault,  and,  despite  the  public  nature 
of  the  vessel,  "the  damages  and  costs  were 
pronounced  for." 

The  Parlement  Beige  (1879)  L.  R.  4  Prob. 
Div.  129,  was  an  action  instituted  on  behalf 
of  the  owners  of  a  steam  tug  against  the 
steamship  Parlement  Beige  and  her  freight 
to  recover  damages  sustained  by  the  tug  in  a 
collision  with  the  steamship.  The  Tatter 
vessel  was,  at  the  time  of  the  collision  and 
when  the  action  was  instituted,  a  public  ves- 
sel of  the  government  of  the  sovereign  state 
of  Belgium,  navigated  and  employed  by  and 
in  the  possession  of  such  government,  and  of- 
ficered by  officers  of  the  royal  Belgium  navy, 
holding  commissions  from  His  Majesty  the 
King  of  Belgium,  and  in  the  pay  and  service 
of  his  government.  Besides  carrying  the 
mails  between  Dover  and  Ostend,  The  Parle- 
ment  Beige  carried  passengers  and  merchan- 
dise, and  was  employed  in  earning  passage- 
money  and  freight.  '  Sir  Robert  Phillimore 
declared  (p.  144)  that  the  case  was  one  of 
first  impression,  and  to  be  decided  upon  gen- 
eral principles  and  the  analogies  of  law,  rath- 
er than  upon  any  direct  precedent,  and  it 
was  held  that  The  Parlement  Beige  did  notg 
come  within  the  category  of  a  ship  of  war  is 
or  a  pleasure  vessel  belonging  to  th<*Crown* 
of  Belgium,  and  was  not  exempt  from  the 
process  of  the  court.  On  appeal,  however, 
( 1880)  (L.  R.  6  Prob.  Div.  197,)  it  was  held 
that  the  admiralty  court  was  concluded  by 
the  declaration  of  the  sovereign  authority 
that  the  vessel  was  a  public  vessel  of  the 
state,  and,  further,  that  the  mere  fact  of  the 
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•hip  having  been  used  subordinate!?  for  trad- 
ing purposes  did  not  take  away  the  immuni- 
ty attaching  to  the  publie  vessel  of  an  inde- 
pendent sovereignty,  and  that  the  vessel 
could  not  be  proceeded  against. 

It  results  that,  in  the  maritime  law,  the 
public  nature  of  the  service  upon  which  a 
vessel  is  engaged  at  the  time  of  the  commis- 
sion of  a  maritime  tort  affords  no  immunity 
from  liability  in  a  court  of  admiralty,  where 
the  court  has  jurisdiction.  This  being  so,  it 
follows  that  as  the  municipal  corporation  of 
the  city  of  New  York,  unlike  a  sovereign,  was 
subject  to  the  jurisdiction  of  the  court,  the 
claimed  exemption  from  liability  asserted  in 
the  case  at  bar,  because  of  the  public  nature 
of  the  service  upon  which  the  fire-boat  was 
engaged — even  if  such  claim  for  the  purposes 
of  the  case  be  conceded — was  without  founda- 
tion in  the  maritime  law,  and  therefore  af- 
forded no  reason  for  denying  redress  in  a 
court  of  admiralty  for  the  wrong  which  the 
courts  below  both  found  to  have  been  com- 
mitted. 

And  these  considerations  would  dispose  of 
the  case,  were  it  not  for  two  subordinate  con- 
tentions which  we  deem  it  essential  to  no- 
tice before  reaching  a  conclusion.  The  first, 
as  expressed  in  the  brief  of  counsel,  is  that 
the  injury  to  the  Linda  Parke  should  have 
been  held  to  have  been  the  result  of  inevi- 
table accident,  because  "whatever  was  done 
in  regard  to  the  navigation  of  the  New 
Yorker  was  done  in  the  excitement  of  the 
moment,  and  in  view  of  the  extent  of,  not 
only  the  possible,  but  probable,  spread  of  the 
fire,  under  pressure  of  necessity."  Pausing 
for  a  moment  to  analyze  this  contention,  it 
results  that  it  involves  the  self-destructive 
assumptions  that  the  maritime  law,  in  order 
to  render  the  person  and  property  of  the  in- 
dividual safe,  in  case  of  an  emergency  aris- 
ing from  the  happening  of  fire,  causes  both 
the  person  and  property  of  the  individual  to 
be  unsafe,  since  without  necessity  and 
through  negligence  injury  can  be  inflicted  or 
y*  destruction  be  brought  about,  without  power, 
a  in  the  admiralty  courts,  to  redress  the  wrong, 
*  although  the  wrongdoer*be  amenable  to  their 
jurisdiction.  But,  while  it  is  true  that  the 
emergency  of  fire  was  an  element  to  be  con- 
sidered in  determining  whether  or  not  those 
in  charge  of  the  fire-boat  were  negligent  on 
the  occasion  in  question,  since  negligence  is 
relative,  that  is,  depends  upon  whether  there 
was  an  absence  of  the  care  which  it  was  the 
duty  to  exercise  under  the  particular  circum- 
stances, yet,  it  does  not  follow  that  the 
emergency  of  fire  exempted  from  the  exercise 
of  such  due  care  as  the  occasion  required  to- 
wards property  which  was  in  the  path  of  the 
fire-boat  as  it  approached  the  slip  for  the 
purpose  of  getting  into  a  position  Where  it 
might  assist  in  extinguishing  the  fire  in  ques- 
tion. 

This  principle  has  been  heretofore  applied 
by  this  court.  Thus,  in  The  Clarita  (1875) 
£3  Wall.  1,  sub  nom.  The  Clara  Clarita  v. 
Cox,  23  L.  ed.  146,  a  tug  boat,  whose  business 
it  was  to  give  relief  to  vessels  on  fire,  in  tow- 
ing a  vessel  on  fire  from  out  of  a  dock,  used 
a  manilla  hawser.   While  so  engaged  the 


hawser  waa  burnt,  and  the  burning  vessel 
getting  loose  from  the  tug,  drifted,  and  set 
fire  to  another  vessel.  It  was  urged  upon 
the  court  "that  it  is  the  interest  of  shipping 
that  an  enterprising  company,  like  the  one 
which  owned  this  tug — a  company  which  at 
great  expense  fits  up  a  tug  with  powerful 
steam  pumps,  and  keeps  the  vessel  ready 
with  her  fires  banked,  night  and  day,  to  move 
on  a  moment's  notice  everywhere  about  a 
harbor  for  useful  service — should  be  encour- 
aged;" and  the  emergency  of  the  occasion  it 
was  claimed  ought  to  exempt  from  liability. 
In  holding  that  the  tug  was  in  fault  this 
court  said  (p.  16,  L.  ed.  p.  151) : 

"Even  ordinary  experience  and  prudence 
would  have  suggested  that  the  part  of  the 
hawser  made  fast  to  the  burning  ferryboat 
should  be  chain,  and  that  it  would  be  unsafe 
to  use  a  hawser  made  of  manilla.  Where  the 
danger  is  great  the  greater  should  be  the  pre- 
caution, as  prudent  men  in  great  emergencies 
employ  their  best  exertions  to  ward  off  the 
danger.  Whether  they  had  a  chain  hawser 
on  board  or  not  does  not  appear,  but  suffi- 
cient does  appeal  to  satisfy  the  court  that 
one  of  sufficient  length  to  have  prevented  the 
disaster  might  easily  have  been  procured, 
even  if  they  were  not  supplied  with  such  an 
appliance."  N 

And  in  accord  with  this  doctrine  is  theg 
local  law  of  NewTork.  Thus,  in  Farley  v.» 
Jfeto  York  (1897)  152  N.  Y.  222,  46  N.  B. 
506,  in  speaking  of  the  obligation  to  exer- 
cise due  care  devolving  upon  the  driver  of  a 
fire  engine,  while  responding  to  an  alarm  of 
fire,  the  court  said  (p.  227,  N.  E.  p.  507) : 

"The  conduct  of  the  plaintiff  was  for  the 
consideration  of  the  jury.  ...  He  waa 
bound  in  driving  to  exercise  the  care  which 
a  prudent  person  would  ordinarily  exercise 
under  similar  circumstances.  It  was  for  the 
jurv  to  say  whether  he  was  alert  on  this  oc- 
casion, watchful  to  avoid  obstructions  which 
might  be  in  his  path,  and  whether  there  was 
any  omission  on  his  part  of  reasonable  cir- 
cumspection and  diligence  which  contributed 
to  the  accident." 

And  indeed,  although  there  are  a  number 
of  cases  holding  that  a  municipal  corpora- 
tion is  not  liable  for  a  positive  injury  to  the 
person  or  property  of  an  individual  inflicted 
by  its  fire  department,  they  do  not  rest  upon 
the  doctrine  of  emergency,  which  we  are  now 
considering.  On  the  contrary,  all  these  cases 
but  expound  the  theory  of  sovereign  attri- 
bute, which  we  have  seen  does  not  control  the 
maritime  law,  and  cannot  justify  an  admir- 
alty court  in  refusing  to  redress  a  wrong 
where  it  has  jurisdiction  to  do  so. 

The  remaining  suggestion  is  that  as  a  pro- 
ceeding in  rom  could  not  have  been  main- 
tained against  the  fire-boat  because  it  was  the 
property  of  the  city  of  New  York,  and  there- 
fore an  instrumental  ity  employed  in  the  per- 
lormanceof  itsmunidoal  functions, no  action 
in  personam  was  available  to  the  owner  of 
the  injured  vessel.  As  we  at  the  outset  said, 
there  is  contrariety  of  opinion  in  the  lower 
admiralty  courts  of  the  United  States  as  to 
whether  the  rule  of  the  courts  of  common 
law  which  exempts  from  seizure  the  property 
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of  a  municipality  devoted  to  it*  municipal 
usee  obtaing  in  a  court  of  admiralty  of  the 
United  States.  This  conflict,  as  we  have  also 
said,  we  deem  it  unnecessary  to  determine 
in  this  case,  because,  even  if  it  be  conceded 
that  the  fire-boat  could  not  have  been  seized 
by  process  from  a  court  of  admiralty,  the 
proposition  that,  therefore,  the  owner  could 
not  be  called  upon,  in  an  action  in  personam, 
{J  to  respond  for  the  damages  inflicted  by  the 
ttboat,  is  without  foundation.  Of  course,  as 
*  has  been  repeatedly  declared  by  this*court, 
by  the  general  admiralty  law  of  this  country, 
subject  to  the  exemption  from  process  pos- 
sessed by  the  national  government,  a  ship, 
by  whomsoever  owned  or  navigated,  is  li- 
able for  an  actionable  injury  resulting  from 
the  negligence  of  the  master  and  crew  of  such 
vessel.  The  John  0.  Stevens  (1898)  170  U. 
8.  113,  120,  42  L.  ed.  960,  972.  973.  18  Sup. 
Ct  Rep.  644,  and  cases  cited,  122,  L.  ed.  973, 
Sup.  Ct.  Rep.  548.  A  liability  of  the  own- 
ers in  personam,  however,  is  not  dependent 
upon  ability  to  maintain  a  proceeding  in  rem 
because  of  the  maritime  tort.  A  maritime 
lien  may  not  exist  in  a  cause  of  collision,  for 
instance,  when  the  thing  occasioning  the 
tort  was  not  the  subject  of  a  maritime  lien 
(The  Rook  I stand  Bridge  (1887)  6  Wall.  213, 
sub  nom.  Galena,  D.  D.  <f  If.  Packet  Co.  v. 
Rook  Island  R.  Bridge,  18  L.  ed.  753),  or 
such  a  lien,  if  it  exist,  may  not  be  enforce- 
able, and  so  may  be  said  to  render  the  of- 
fending thing  not  the  subject  of  a  maritime 
lien,  because  of  the  ownership  and  possession 
of  such  thing  being  in  the  government  of  the 
nation.  The  Siren  (18G9)  7  Wall.  152,  sub 
nom.  The  Siren  v.  United  States,  19  L.  ed. 
129.  Or  the  remedy  in  rem  may  not  be 
available  owing  to  the  offending  thing  being 
actually  in  another  country,  or  because  of 
its  loss  intermediate  the  collision  and  the 
institution  of  legal  proceedings. 

A  recovery  can  be  had  in  personam,  how- 
ever, for  a  maritime  tort  when  the  relation 
existing  between  the  owner  and  the  master 
and  crew  of  the  vessel,  at  the  time  of  the 
negligent  collision,  was  that  of  master  and 
servant.  Thorp  v.  Hammond  (1871)  12 
Wnll.  408,  20  L.  ed.  419;  The  Plymouth 
(180(1)  3  Wall.  35,  sub  nom.  Hough  v.  West- 
ern Transp.  Co.  18  L.  ed.  128. 

The  prerequisite  in  admiralty  to  the  right 
to  resort  to  a  libel  in  personam  is  the  exis- 
tence of  a  cause  of  action,  maritime  in  its 
nature.  That  a  collision  upon  navigable 
waters  of  the  United  States,  between  vessels, 
by  the  fault  of  one  of  such  vessels,  creates  a 
maritime  tort  and  a  cause  of  action  within 
the  jurisdiction  of  a  court  of  admiralty,  is, 
of  course,  unquestioned.  And.  as  said  by 
this  court  in  Re  Louisville  Underwriters 
( 1890)  134  U.  S.  488, 490,  33  L.  ed.  991,  993, 
10  Sup.  Ct.  Rep.  587 : 

"By  the  ancient  and  settled  practice  of 
courts  of  admiralty,  a  libel  in  personam 
may  be  maintained  for  any  cause  within 
their  jurisdiction,  wherever  a  monition  can 
be  served  upon  the  libelee,  or  an  attachment 
made  of  any  personal  property  or  credits  of 
his." 

Because  we  conclude  that  the  rule  of  the 


local  law  in  the  state  of  New  York — conced-* 
ing  it  to  be  as  held  by  the  circuit  court  of 
appeals— does  not  control  the  maritime  law, 
and,  therefore,  affords  no  ground  for  sustain- 
ing the  nonliability  of  the  city  of  New  York 
in  the  ease  at  bar,  we  must  not  be  under- 
stood as  conceding  the  correctness  of  the  doc- 
trine by  which  a  municipal  corporation,  as 
to  the  discharge  of  its  administrative  duties, 
is  treated  as  having  two  distinct  capacities, 
the  one  private  or  corporate,  and  the  other 
governmental  or  sovereign,  in  which  latter  it 
may  inflict  a  direct  and  positive  wrong  upon 
the  person  or  property  of  a  citizen  without 
power  in  the  courts  to  afford  redress  for 
such  wrong.  That  question,  from  the  as- 
pect of  both  the  common  and  municipal  law, 
was  considered  by  this  court  in  Wetghtman 
v.  Washington  (1801)  1  Black,  39,  17  L.  ed. 
52;  Barnes  v.  District  of  Columbia  (1875) 
91  U.  8.  540,  23  L.  ed.  440;  and  in  District  of 
Columbia  v.  Woodbury  (1890)  136  U.  S. 
450,  34  L.  ed.  472,  10  Sup.  Ct.  Rep.  990. 
And  although  this  opinion  is  confined  to  the 
controlling  effect  of  the  admiralty  law,  we 
do  not  intend  to  intimate  the  belief  that  the 
common  law  which  benignly  above  all  con- 
siders the  rights  of  the  individual,  yet  gives 
its  sanction  to  a  principle  which  denies  the 
duty  of  courts  to  protect  the  rights  of  the 
individual  in  a  case  where  they  nave  juris- 
diction to  do  so.  For  these  reasons  we  are 
sedulous  to  say  that  we  must  not  be  under- 
stood as  in  anywise  doubting  the  correctness 
of  the  doctrines  expounded  by  this  court  in 
the  cases  just  cited,  or  as  even  impliedly  ap- 
proving contentions  which  may  conflict  with 
the  principles  announced  in  those  cases. 

Our  conclusion  is  that  the  district  court 
rightly  decided  that  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York 
were  liable  for  the  damages  sustained  by  the 
owner  of  the  Linda  Park. 

The  decree  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  is  reversed,  and  the 
decree  of  the  District  Court  is  affirmed. 

Mr.  Justice  Gray,  for  himself  and  Mr.  Jus- 
tice Brewer,  Mr.  Justice  Shiras  and  Mr. 
Justice  Peokham,  dissenting:  n 

We  are  unable  to  concur  in  this  decision ;n 
and  the  case'appears  to  us  of  such  import-* 
ancc  as  to  warrant,  if  not  to  require,  a  state- 
ment of  the  grounds  of  our  dissent. 

The  question  presented  by  the  record  is 
whether  the  owner  of  a  vessel  lying  at  a 
dock  in  the  port  of  New  York  can  maintain 
a  libel  in  admiralty  in  personam  against  the 
city  of  New  York  for  an  injury  to  his  vessel 
from  being  run  into  through  the  negligence 
of  those  in  charge  of  a  fire-boat,  owned  by 
the  city  and  in  the  custody  and  management 
of  its  fire  department,  while  hastening  to  as- 
sist in  putting  out  a  fire  raging  in  a  build- 
ing at  the  head  of  the  dock. 

We  had  supposed  it  to  be  well  settled,  on 
authority  and  on  principle,  that  no  private 
suit  could  be  maintained  against  a  munici- 
pal corporation  for  an  injury  to  person  or 
property  caused  by  negligence  of  members  of 
its  fire  department  while  engaged  in  the  per- 
formance of  their  official  duties. 
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How  far  a  municipal  corporation  may  be 
held  liable  to  a  private  action  for  the  neglect 
of  itself,  or  of  its  officers,  in  the  performance 
of  duties  imposed  upon  it  or  upon  them  by 
law,  is  a  subject  upon  which,  in  some  of  its 
aspects,  there  has  been  much  difference  of 
opinion  in  the  courts  of  this  country. 

The  difference  has  been  most  marked  in  ac- 
tions against  a  city  for  injuries  from  a  de- 
fect in  »  highway  which  the  city  is  bound  by 
its  charter  to  repair.  Such  actions,  when 
not  expressly  given  by  statute,  have  been 
held  not  to  be  maintainable  by  the  courts  of 
the  New  England  states,  and  by  those  of 
New  Jersey,  Michigan,  Wisconsin,  South 
Carolina,  Arkansas,  and  California;  but 
have  been  held  to  be  maintainable  by  the 
courts  of  every  other  state  in  which  the  ques- 
tion has  arisen.  The  decisions  upon  that 
point,  in  either  class  of  states,  are  fully  col- 
lected in  1  Shearman  &  Redfleld  on  Negli- 
gence, 5th  ed.  IS  258,  289. 

What  kinds  of  cases  may  fall  within  the 
same  rule  has  been  the  subject  of  much  doubt 
and  discussion.  But  it  has  never,  so  far  as 
we  are  aware,  been  held  by  the  highest  court 
of  any  state,  that  an  action  at  law  may  be 
maintained  against  a  municipal  corporation 
for  an  injury  to  person  or  property  caused 
by  the  negligence  of  the  members  of  its  fire 
department  while  engaged  in  the  line  of  their 
gduty. 

to  It  is  not  only  in  states  whose  courts  hold 
*  that,  unless  'authorized  by  express  statute, 
no  action  can  be  maintained  against  a  city 
for  the  neglect  of  itself  or  its  officers  to  keep 
a  highway  in  repair — as  throughout  New 
England,  and  in  New  Jersey,  Wisconsin,  and 
California — that  no  action  has  been  held  to 
be  maintainable  against  a  city  for  negligence 
of  members  of  its  fire  department  while  dis- 
charging their  doty  as  such.  H afford  v. 
New  Bedford  (18G0)  16  Gray,  297;  Fisher 
r.  Botton  (1870)  104  Mass.  87,  6  Am.  Rep. 
196;  Pettingell  v.  Chelsea  (1894)  161  Mass. 
368,  24  L.  R.  A.  426,  37  N.  E.  380;  Burrill 
v.  Augusta  (1886)  78  Me.  118,  58  Am.  Rep. 
788,  3  Atl.  177;  Edgerly  v.  Concord  (1879) 
69  N.  H.  78,  and  (1882  )  62  N.  H.  8;  Welsh 
v.  Rutland  (1883)  56  Vt  228,  48  Am.  Rep. 
762;  Dodge  v.  Granger  (1892)  17  R.  I.  664, 
15  L.  R.  A.  781,  24  Atl.  100;  Jewett  v.  New 
Haven  (1871)  38  Conn.  868,  9  Am.  Rep.  382; 
WM  v.  Paterson  (1885)  47  N.  J.  L.  406,  1 
Atl.  490;  Hayes  v.  Oshkosh  (1873)  33  Wis. 
814,  14  Am.  Rep.  760;  Howard  v.  Ban  Fran- 
cisco (1875)  51  Cal.  52. 

But  the  same  view  has  prevailed  in  those 
states  where  a  different  view  is  taken  of  the 

?[uestion  of  the  liability  of  cities  for  defects 
n  highways  and  bridges.  In  the  states  of 
New  York,  Pennsylvania,  Ohio,  Illinois,  Ken- 
tucky, Missouri,  Mississippi,  Iowa,  Min- 
nesota, Nebraska,  and  Washington  (as 
appears  in  Shearman  and  Redfleld  on 
Negligence,  ubi  supra)  cities  are  held 
liable  to  private  actions  for  damages 
from  defects  in  highways.  Yet  in  each 
of  those  states  it  has  been  adjudged  that 
cities  are  not  liable  to  actions  for  negligence 
of  member*  of  their  fire  department  engaged 
in  the  line  of  their  duty. 
In  the  case  at  bar,  the  decree  of  the  dis- 


trict court  in  favor  of  the  libellant  against 
the  city  of  New  York  proceeded  upon  tho 
ground  that  by  the  local  law  of  New  York  aa 
action  could  be  maintained  against  the  city 
by  the  owner  of  property  injured  by  the  neg- 
ligence of  members  of  its  fire  department. 
The  circuit  court  of  appeals  came  to  the  op- 
posite conclusion;  and  upon  careful  exami- 
nation of  the  New  York  decisions  we  are  sat- 
isfied that  the  circuit  court  of  appeals  was 
right  upon  that  question. 

In  the  court  of  appeals  of  the  state  of  New 
York,  the  law  has  long  been  settled  that  a 
municipal  corporation  having  a  charter  from 
the  state,  which  requires  it  to  construct  and£ 
maintain  higlnva)rs  and  bridges,  is  liable  ton 
a  person  suffering  injury*in  person  or  prop-* 
erty  by  a  defect  in  the  construction  or  repair 
of  either  by  the  negligence  of  the  commis- 
sioner of  highways.  Hutson  v.  New  York 
(1853)  9  N.  Y.  163,  59  Am.  Rep.  526;  Con- 
rad v.  Ithaca  (1857)  16  N.  Y.  158,  161;  Re- 
qua  v.  Rochester  (1871)  45  N.  Y.  129,  6  Am. 
Rep.  52;  Hume  v.  New  York  (1878  )  74  N.  Y. 
264;  Ehrgott  v.  New  York  (1884)  96  N.  Y. 
264,  48  Am.  Rep.  622;  Hughes  v.  Monroe 
County  (1895)  147  N.  Y.  49,  57,  39  L.  R.  A. 
33,  41  N.  E.  47 ;  Missano  v.  New  York  ( 1899) 
160  N.  Y.  123,  54  N.  E.  744. 

But  that  court  has  constantly  held  other- 
wise in  regard  to  negligence  of  members  of 
the  fire  department,  the  police  departments 
or  even  of  the  department  of  public  charities, 
of  public  health,  or  of  public  instruction. 

In  Uaamilian  v.  New  York  (1875)  62  N. 
Y.  160,  20  Am.  Rep.  468,  which  has  always 
been  considered  a  leading  case,  Judge  Folger, 
delivering  the  unanimous  judgment  of  the 
court,  said :  "There  are  two  kinds  of  duties 
which  are  imposed  upon  a  municipal  corpor- 
ation: One  is  of  that  kind  which  arises  from 
the  grant  of  a  special  power,  in  the  exercise 
of  which  the  municipality  is  as  a  legal  in- 
dividual; the  other  is  of  that  kind  which 
arises,  or  is  implied,  from  the  use  of  political 
rights  under  the  general  law,  in  the  exercise 
of  which  it  is  as  a  sovereign.  The  former 
power  is  private,  and  is  used  for  private  pur- 
poses; the  latter  is  public,  and  is  used  for 
public  purposes.  .  .  .  The  former  is  not 
held  by  the  municipality  as  one  of  the  politi- 
cal divisions  of  the  state;  the  latter  is.  In 
the  exercise  of  the  former  power,  and  under 
the  duty  to  the  public  which  the  acceptance 
and  use  of  the  power  involves,  a  municipality 
is  like  a  private  corporation,  and  is  liable  for 
a  failure  to  use  its  power  well,  or  for  an  in- 
jury caused  by  using  it  badly.  But  where- 
the  power  is  intrusted  to  it  as  one  of  the 
political  divisions  of  the  state,  and  is  con- 
ferred, not  for  the  immediate  benefit  of  the 
municipality,  but  as  a  means  to  the  exercise- 
of  the  sovereign  power  for  the  benefit  of  all 
citizens,  the  corporation  is  not  liable  for  non- 
user  nor  for  misuser  by  the  public  agents." 
62  N.  Y.  1C4,  165,  20  Am.  Rep.  409,  470. 
The  previous  decisions  holding  municipal  cor. 
porations  liable  to  private  actions  for  de- 
fects in  highways  or  bridges  were  placed  up- 
on the  ground  that  "the  duty  of  keeping  in 
repair  streets,  bridges,  and  other  common 
ways  of  passage,  and  sewers,  and  a  liability 
for  a  neglect  to  perform  that  duty,  rests  up- 
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•  an  an  express  or  implied* acceptance  of  the 
power,  and  an  agreement  go  to  do.  It  is  a 
duty  with  which  the  city  is  charged  for  its 
own  corporate  benefit,  to  be  performed  by  its 
own  agents,  as  its  own  corporate  act"  62 
K.  T.  170,  20  Am.  Rep.  474.  But  it  waa  ad- 
judged that  the  city  was  not  liable  for  a 
personal  injury  caused  by  the  negligence  of 
the  driver  of  an  ambulance  employed  by  the 
commissioners  of  public  charities  and  cor- 
rection, because  the  powers  and  duties  of 
those  commissioners  were  such  as  were  to  be 
exercised  and  performed,  in  every  local  po- 
litical division  of  the  state,  not  for  the  pecu- 
liar benefit  of  that  division,  but  for  the  whole 
public,  in  the  discharge  of  its  duty  to  care 
for  paupers,  lunatics,  and  prisoners.    02  N. 

In  Ham  v.  New  York  (1877)  70  N.  T.  459, 
the  decision  in  Maxmilian's  Case  was  ap- 
proved, and  was  followed  in  holding  that  the 
eity  was  not  liable  to  one  whose  property 
was  injured  in  consequence  of  the  negligent 
construction  of  a  schoolhouse  by  the  depart- 
ment of  public  instruction  of  the  city. 

More  directly  in  point  is  Smith  v.  Roches- 
ter (1879  )  76  N.  Y.  606,  in  which  it  was 
bold  that  no  action  against  the  city  could  be 
maintained  by  a  person  injured  by  the  neg- 
ligent driving  of  a  hose  cart  along  the  street, 
pursuant  to  a  vote  of  the  city  council  direct- 
ing the  fire  department  to  assemble  in  front 
of  the  city  hall  at  midnight  as  part  of  a 
celebration  of  the  centennial  anniversary  of 
the  National  Independence.  The  judgment 
was  put,  not  only  upon  the  ground  that  the 
city  had  no  authority  to  employ  the  horses 
and  wagons  of  the  fire  department  for  a  mid- 
night parade  of  the  fire  department  to  cele- 
brate the  centennial  anniversary  of  the  na- 
tion, but  upon  the  additional  and  distinct 
ground  that  assuming  that  the  city  had  such 
authority  under  the  statutes  of  New  York, 
"the  difficulty  in  maintaining  the  plaintiff's 
action  is  the  well-settled  rule,  that  a  munici- 
pal corporation  is  not  liable  for  the  negli- 
gence of  firemen  while  engaged  in  the  line 
of  their  duty."   76  N.  Y.  513. 

In  Terhune  v.  New  York  (1882)  88  N.  Y. 
247,  it  was  held  that  an  officer  of  the  fire  de- 
partment could  not  maintain  an  action 
against  the  city  for  his  wrongful  dismissal 
from  office  by  the  fire  commissioners,  because, 
g  as  waa  said  by  Judge  Earl,  citing  the  cases 
is  of  Mammilian,  of  Bam  and  of  Smith,  above 

*  referred  to,  "the  fire  commissioners  were  pub- 
lie  officers,  and  not  agents  of  the  city."  88 
N.  Y.  251.  See  also  Springfield  F.  <£  M.  Ins. 
Co.  v.  Kecscville  (1895)  148  N.  Y.  46,  30  L. 
R.  A.  660,  42  N.  E.  405. 

Quite  in  line  with  these  decisions  is  Far- 
ley v.  New  York  (1897)  152  N.  Y.  222,  227, 
46  N.  E.  506,  which  was  an  action  by  the 
driver  of  a  hose  carriage  against  the  city  to 
recover  damages  for  injuries  caused  by  driv- 
ing against  an  obstruction  in  the  highway. 
The  New  York  statute  of  1882,  chap.  410 
(consolidating  the  laws  affecting  public  in- 
terests in  the  city  of  New  York),  provides 
in  S  444  that  "the  officers  and  men  of  the 
fire  department,  with  their  apparatus  of  all 
kinds,  when  on  duty,  shall  have  the  right  of 


way  at  any  fire,  and  in  any  highway,  street, 
or  avenue,  over  any  and  all  vehicles  of  any 
kind,  except  those  carrying  United  States 
mail;"  and  in  g  1932  that  no  person  shall 
drive  or  ride  any  horse  through  any  street  in 
the  city  faster  than  5  miles  an  hour.  The 
court  of  appeals,  speaking  by  Chief  Justice 
Andrews,  said :  "The  safety  of  property  and 
the  protection  of  life  may,  and  often  do,  de- 
pend upon  celerity  of  movement,  and  require 
that  the  greatest  practicable  speed  should 
be  permitted  to  the  vehicles  of  the  fire  de- 
partment in  going  to  fires.  Section  1932 
was  intended  to  regulate  the  speed  of  horses 
traveling  on  the  streets  and  using  them  for 
the  ordinary  purposes  of  travel,  and  from 
the  nature  of  the  exigency  cannot  apply  to 
the  speed  of  vehicles  of  the  fire  department 
on  their  way  to  fires."  The  further  decision 
that  negligence  on  the  part  of  the  driver 
would  defeat  his  action  against  the  city  has 
no  tendency  to  show  that  such  negligence 
could  render  the  city  liable  to  third  persons. 

In  the  very  recent  case  of  Missano  v.  New 
York,  160  N.  Y.  123,  64  N.  E.  744,  in  which 
it  was  held  that  keeping  the  streets  clean 
stood  upon  the  same  ground  as  keeping  them 
in  repair,  and  that  the  city  was  therefore  lia- 
ble for  a  personal  injury  caused  by  the  neg- 
ligence of  the  driver  of  an  ash  cart  of  the 
street-cleaning  department,  the  court  again 
affirmed  the  established  distinction  between 
such  cases  and  those  in  which  the  corporation 
exercised  a  public  and  governmental  power 
for  the  benefit  of  the  whole  public  and  as 
the  delegate  and  representative  of  the  state; , 
and  quoted  with  approval  the  statement  of  a 
Judge  Wallace  in  similar  case  in  the  circuit  • 
court  of  the  United  States,  where,  speaking 
of  the  commissioner  of  the  street-cleaning, 
he  said:  "His  duties,  unlike  those  of  the 
officers  of  the  departments  of  health,  chari- 
ties, fire,  and  police,  although  performed  in- 
cidentally in  the  interest  of  the  public  health, 
are  more  immediately  performed  in  the  in- 
terest of  the  corporation  itself  which  is 
charged  with  the  obligation  of  maintaining 
its  streets  in  fit  and  suitable  condition  for 
the  use  of  those  who  resort  to  them."  Bar- 
ney Dumping-Boat  Co.  v.  New  York  (1889) 
40  Fed.  Rep.  50.  See  also  Hughes  v.  Auburn 
(1899)  101  N.  Y.  96,  103,  104,  46  L.  R.  A. 
636,  55  N.  E.  389,  and  the  decisions  of  the 
district  court  of  the  United  States  for  the 
southern  district  of  New  York  in  Haight  v. 
New  York  (1885)  24  Fed.  Rep.  93,  and  in 
Edgerton  v.  New  York  (1886)  27  Fed.  Rep. 
230. 

The  highest  courts  of  the  states  of  Pennsyl- 
vania, Ohio,  Illinois,  Kentucky,  Missouri, 
Mississippi,  Iowa,  Minnesota,  Nebraska,  and 
Washington  also,  as  already  mentioned,  have 
adjudged  that  no  private  action  can  be  main- 
tained to  recover  damages  against  a  city  for 
an  injury  caused  by  nepligence  of  members 
of  its  fire  department  while  engaged  in  their 
official  duties.  The  decisions  are  so  uniform, 
and  treat  the  point  as  so  well  settled,  that 
it  is  enough  to  cite  them,  without  stating 
them  in  detail.  They  are  as  follows  s 
Knight  v.  Philadelphia  (1884)  15  W.  N.  a 
307 ;  Fire  Ins.  Patrol  v.  Boyd  ( 1888 )  120  Pn, 
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624,  646,  1  LB.  A.  417,  16  Ail.  65S;  KU$ 
y.  Erie  (1890)  136  Pa.  144, 149, 19  Ati.  942  j 
Frederick  y.  Columbus  (1898)  68  Ohio  St 
638,  646,  61  N.  K  36;  WUcoa  v.  Ohioago 
(1883)  107  111.  334,  838-340,  47  Am.  Rep. 
434;  Greenwood  v.  Louisville  (1877)  13 
Bush,  226,  26  Am.  Rep.  263 ;  Davis  v.  Leb- 
anon (1900)  22  Ky.  L.  Rep.  384,  67  S.  W. 
471;  Better  v.  Bedatia  (1873)  63  Mo.  169, 
14  Am.  Rep.  444;  MoKenna  v.  St.  Louis 
(1878)  6  Mo.  App.  320;  Alexander  v.  Ticks- 
burg  (1891)  68  Miss.  S64,  10  So.  62;  Soun- 
der* v.  Fort  Madison  (1900;  Iowa)  82  N.  W. 
428;  Orube  v.  St.  Paul  (1886)  34  Minn.  402, 
26  N.  W.  228;  Gillespie  v.  Lincoln  (1892)  35 
Neb.  34,  46,  16  L.  R.  A.  349,  52  N.  W.  811; 
Lawson  v.  Seattle  (1893)  6  Wash.  184,  33 
Pae.  347. 

The  law  on  this  point,  as  understood  and 
administered  throughout  the  country  by  the 
highest  courts  of  afi  the  states  in  which  the 

*  question  has  arisen,  is  unqualifiedly  reeog- 
g  nixed  by  the  principal  text  writers.   Mr.  Dfl- 

•  Ion  for  instance,  after  observing  that  ''po- 
lice officers  appointed  by  a  city  are  not  its 
agents  or  servants,  so  as  to  render  it  re- 
sponsible for  their  unlawful  or  negligent  acts 
in  the  discharge  of  their  duties,"  goes  on  to 
■ay:  "So,  although  a  municipal  corporation 
has  charter  power  to  extinguish  fires,  to  es- 
tablish a  fire  department,  to  appoint  and  re- 
move its  officers,  and  to  make  regulations  in 
respect  to  their  government  and  the  manage- 
ment of  fires  it  is  not  liable  for  the  negli- 
gence of  firemen  appointed  and  paid  by  it, 
who,  when  engaged  in  their  line  of  duty  upon 
an  alarm  of  fire,  ran  over  the  plaintiff,  in 
drawing  a  hose-reel  belonging  to  the  city,  on 
their  way  to  the  fire;  nor  for  injuries  to  the 
plaintiff,  caused  by  the  bursting  of  the  hose 
of  one  of  the  engines  of  the  corporation, 
through  the  negligence  of  a  member  of  the 
fire  department;  nor  for  like  negligence 
whereby  sparks  from  the  fire  engine  of  the 
corporation  caused  the  plaintiff's  property 
to  be  burned.  The  exemption  from  liabil- 
ity, in  these  and  the  like  cases,  is  upon  the 
ground  that  the  service  is  performed  by  the 
corporation  in  obedience  to  an  act  of  the  leg- 
islature; is  one  in  which  the  corporation,  as 
such,  has  no  particular  interest,  and  from 
which  it  derives  no  special  benefit  in  its  cor- 
porate capacity ;  that  the  members  of  the  fire 
department,  although  appointed,  employed, 
and  paid  by  the  city  corporation,  are  not  the 
agents  and  servants  of  the  city  for  whose 
conduct  it  is  liable;  but  they  act  rather  as 
officers  of  the  city,  charged  with  a  public 
service,  for  whose  negligence  in  the  discharge 
of  official  duty  no  action  lies  against  the  city 
without  being  expressly  given;  the  maxim 
©f  respondeat  superior  has  therefore  no  ap- 
plication." 2  Dill.  Mun.  Corp.  4th  ed.  S3 
975,976.  See  also  1  Shearm.  A  Redf.  Neg.  $ 
266;  Tiedeman,  Mun.  Corp.  §  333a;  1  Beach, 
Pub.  Corp.  §  744;  13  Am.  ft  Eng.  Enc  Law, 
2d  ed.  p.  78. 

The  libellant  relied  on  Mersey  Docks  <€ 
Harbour  Board  v.  Oibbs,  L.  R.  1  H.  L.  93, 
in  which  the  members  of  the  town  council  of 
Liverpool  and  their  successors,  who  had  been 
formed  by  acts  of  Parliament  into  a  corpora- 


tion by  the  style  of  the  Trustees  of  the  Liv- 
erpool Docks,  were  held  liable  to  an  action 
for  an  injury  to  a  vessel  from  a  bank  of 
mud  which  had  been  negligently  suffered  to 
remain  in  the  docks.  That  decision  proceed-  g 
ed  upon  the  ground  that  the  trustees  of  thaw 
docks  were  one  of  those  oorporations*formed* 
for  trading  and  other  profitable  purposes, 
and  in  their  very  nature  substitutions  on  a 
large  scale  for  individual  enterprise;  supply- 
ing to  those  using  the  docks  the  same  ac- 
commodation and  the  same  services  that 
would  have  been  supplied  by  ordinary  dock 
proprietors  to  their  customers;  and  being 
paid  for  such  accommodation  and  services 
sums  of  money,  constituting  a  fund  which, 
although  not  belonging  to  them  for  their  own 
use,  was  devoted  to  the  maintenance  of  the 
works,  and  presumably  to  pay  claims  against 
the  corporation  for  injuries  caused  by  their 
negligence.  See  L.  R.  1  H.  L  105-107,  122. 
It  was  of  such  bodies,  that  Lord  Cranworth, 
after  observing  that  the  fact  that  the  appel- 
lants, in  whom  the  docks  were  vested,  did  not 
collect  tolls  for  their  own  profit,  but  merely 
as  trustees  for  the  benefit  of  the  public,  made 
no  difference  in  principle  in  respect  to  their 
liability,  went  on  to  say:  "It  would  be  a 
strange  distinction  to  persons  coming  with 
their  ships  to  different  ports  of  this  country, 
that  in  some  ports,  if  they  sustain  damage  by 
the  negligence  of  those  who  have  the  manage- 
ment of  the  docks,  they  will  be  entitled  to 
compensation,  and  in  others  they  will  not; 
such  a  distinction  arising,  not  from  any  vis- 
ible difference  in  the  docks  themselves,  but 
from  some  municipal  difference  in  the  con- 
stitution of  the  bodies  by  whom  the  docks 
are  managed." 

But  the  city  of  New  York,  in  establishing 
and  carrying  on  a  fire  department,  is  not  a 
substitution  for  individual  enterprise;  nor 
does  it  perform  any  such  services  as  ordin- 
ary individuals  might  perform  to  their  cus- 
tomers ;  nor  does  it  receive  any  compensation 
for  the  use  of  the  fire-boat,  or  from  those 
benefited  by  the  acts  of  the  fire  department. 

The  decisions  of  this  court  contain  noth- 
ing, to  say  the  least,  inconsistent  with  the 
conclusion  that  no  action  at  law  could  be 
maintained  in  such  a  case  as  this. 

This  court,  taking  the  same  view  of  the 
liability  of  municipal  corporations  to  actions 
at  law  for  injuries  caused  by  defects  in  high- 
ways or  bridges,  which  has  prevailed  in  New 
York  and  in  most  of  the  states,  has  held  that 
an  action  of  that  kind  may  be  maintained  in 
the  courts  of  the  District  of  Columbia** 
(Wcightman  v.  Washington  (1801)  1  Blaok.e 
39,  17  L.  ed.  52 ;  Barnes  v.  District  oj*0olum-* 
bia  (1875)  91  U.  S.  540,  23  L.  ed.  440;  Dis- 
trict of  Columbia  v.  Woodbury  (1890)  136 
U.  S.  450,  34  L.  ed.  472, 10  Sup.  Ct.  Rep.  990 ; 
Bauman  y.  Ross  (1897)  167  U.  S.  648,  597, 
42  L.  ed.  270,  291,  17  Sup.  Ct.  Rep.  968)  ;  or 
in  the  courts  of  a  territory  {Nebraska  Oity 
v.  Campbell  (1802)  2  Black,  590,  17  L.  ed. 
271 ) ;  or  in  the  circuit  court  of  the  United 
States  held  in  a  state  whose  courts  main- 
tain  such  an  action,  as  in  New  York  (Neto 
York  v.  Sheffield  (1866  )  4  Wall.  189.  18  L. 
ed.  416);  in  Illinois  {Chicago  v.  Bobbins 
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(1862)  2  Black,  418,  17  L.  ed.  298  and 
(1800)  4  Wall.  657,  18  L.  ed.  427,  and  Ev- 
anston  v.  Gunn  (1878)  99  U.  S.  660,  25  L. 
ed.  306;  in  Virginia  ( Manchester  v.  Ericsson 
(1881)  105  U.  S.  347,  26  L.  ed.  1099)  ;  or  in 
Ohio  (Cleveland  v.  King  (1889)  132  U.  S. 
295,  33  L.  ed.  334,  10  Sup.  Ot  Rep.  90) ;  but 
that  in  a  state  where,  aa  in  Michigan,  its 
highest  court  holds  that  a  municipal  corpo- 
ration is  not  liable  to  such  an  action,  no  such 
action  will  lie  in  the  circuit  court  of  the 
United  States,  because,  as  was  said  by  Mr. 
Justice  Brewer  in  delivering  judgment,  the 

Jiuestion  "is  not  one  of  general  commercial 
aw;  it  is  purely  local  in  its  significance  and 
extent."  Detroit  v.  Osborne  (1890)  135  U. 
S.  492,  498,  34  L.  ed.  260,  262,  10  Sup.  Ct 
Rep.  1012. 

In  the  leading  case  of  Weight  man  v.  Wash- 
ington, which  was  an  action  against  the  city 
of  Washington  for  injuries  caused  by  a  de- 
fect in  a  bridge,  the  court  said :  "In  view  of 
the  several  provisions  of  the  charter,  not  a 
doubt  is  entertained  that  the  burden  of  re- 
pairing or  rebuilding  the  bridge  was  imposed 
upon  the  defendants  in  consideration  of  the 
privileges  and  immunities  conferred  by  the 
charter."  1  Black,  51,  17  L.  ed.  57.  And 
the  court  took  occasion,  by  way  of  precau- 
tion, to  observe  that  powers  granted  by  the 
legislature  to  a  municipal  corporation  to 
pass  ordinances  prescribing  and  regulating 
the  duties  of  policemen  and  firemen  "are  gen- 
erally regarded  as  discretionary,  because,  in 
their  nature,  they  are  legislative;  and  al- 
though it  is  the  duty  of  such  corporations 
to  carry  out  the  powers  so  granted  and  make 
them  beneficial,  still  it  has  never  been  held 
that  an  action  on  the  case  would  lie  against 
the  corporation,  at  the  suit  of  an  individual, 
for  the  failure  on  their  part  to  perform  such 
a  duty."   1  Black,  49,  17  L.  ed.  57. 

In  Barnes  v.  District  of  Columbia,  the  ac- 
tion was  for  a  defect  in  a  street  in  the  Dis- 
trict of  Columbia,  constituted  a  municipal 
corporation  by  the  act  of  Congress  of  Feb- 
*ruary  21,  1871,  chap.  62,  which  vested  in  a 
g  board  of  public  works  appointed  by  the 
*  President,  the  entire  control  and  regulation 
of  the  streets,  avenues,  and  alleys  of  the  city. 
16  Stat,  at  L.  419,  427.  The  decision  pro- 
ceeded upon  the  ground  that  the  care  of  the 
streets  was  "peculiarly  a  municipal  duty," 
and  that  the  board  of  works,  being  charged 
by  Congress  with  the  exclusive  control  of 
the  streets,  was,  in  that  respect,  like  an  or- 
dinary agent  of  the  city,  and  its  proceed- 
ings were  proceedings  of  the  city.  91  U.  S. 
547.  555,  23  L.  ed.  442,  445. 

But  there  is  no  ground  for  assuming  that 
the  duty  of  putting  out  fires  was  imposed 
upon  the  city  of  New  York  "in  consideration 
of  the  immunities  and  privileges  conferred 
by  the  charter,"  or  was  "peculiarly  a  munici- 
pal duty." 

In  Bovoditch  v.  Boston  (1879)  101  U.  S. 
16,  25  L.  ed.  980,  it  was  adjudged  that  no 
action  would  lie,  either  at  common  law  or 
by  statute,  against  the  city  of  Boston  to  re- 
cover damages  for  the  destruction  of  a  build- 
ing, blown  up  under  a  general  order  of  the 
chief  engineer  of  the  city  to  prevent  the 


spreading  of  a  conflagration;  that  the  action, 
not  being  maintainable  at  common  law,  could 
only  be  supported  by  an  express  statute;  and 
that  the  statutes  of  Massachusetts,  as  con- 
strued by  the  highest  court  of  the  state,  did 
not  authorize  such  an  action  against  the  city, 
except  for  the  destruction  of  a  building  by 
specific  order  of  three  firewards  or  engineers 
acting  jointly.  In  support  of  the  position 
that  the  action  would  not  lie  at  common  law, 
this  court  relied  on  the  ancient  rule,  as 
stated  by  Coke,  that  "for  the  commonwealth 
a  man  shall  suffer  damage;  as,  for  saving 
of  a  city  or  town,  a  house  shall  be  plucked 
down  if  the  next  be  on  fire;  .  .  .  and 
a  thing  for  the  commonwealth  every  man 
may  do  without  being  liable  to  an  action." 
Case  of  the  King's  Prerogative  in  Saltpetre, 
12  Coke,  12,  13.  The  expression  "the  com- 
monwealth" was  evidently  used  by  Coke  as 
equivalent  to  "the  common  weal '  or  "the 
public  welfare;"  for  he  added,  after  the  prop- 
osition above  quoted,  "  as  it  is  said  in  3  H. 
VIII.  fol.  15,"  evidently  intending  to  refer 
to  the  Year  Book  of  13  Hen.  VIII.  15,  16, 
in  which  the  rule  is  introduced  by  the  words 
"the  common  wealth  shall  be  preferred  be- 
fore private  wealth;"  and  in  a  statement  of 
the  rule  in  a  case  in  29  Hen.  VIII.  the  cor- 
responding expression  is  "the  common  weal."B 
Maleverer  v.  Bpinke,  1  Dyer,  35b,  366.  is 
•  The  precise  question  whether  a  municipal* 
corporation  is  liable  to  an  action  at  law  for 
injuries  caused  by  negligence  of  members  of 
its  fire  department  has  never  been  decided 
or  considered  by  this  court. 

But  the  principles  affirmed  and  illustrated 
in  the  authorities  already  cited  forbid  the 
maintenance  of  a  private  action  against  a 
municipal  corporation  for  injuries  caused  by 
the  negligence  of  members  of  a  fire  depart- 
ment, while  engaged  in  the  performance  of 
their  official  duties. 

The  putting  out  of  fires  which  are  in  dan- 
ger of  spreading  is  for  the  benefit  of  the 
whole  public,  and  for  the  protection  of  the 
property  of  all.  The  danger  is  so  great  and 
imminent  that  it  is  especially  one  of  those 
cases  in  which  the  public  safety  must  be  pre- 
ferred to  private  interests.  BaUis  populi  eu- 
prema  lest.  It  is  the  public  good,  the  general 
welfare,  that  justifies  the  destruction  of 
neighboring  buildings  to  prevent  the  spread- 
ing of  a  fire  which  as  yet  rages  in  one  build- 
ing only.  The  duty  of  protecting,  so  far  aa 
may  be,  all  property  within  the  state  against 
destruction  by  fire,  is  a  publ  ic  and  government- 
al duty,  which  rests  upon  the  government  of 
the  state ;  and  it  does  not  cease  to  be  a  duty 
of  that  character  because  the  state  has  dele- 

fated  it  to,  or  permitted  it  to  be  performed 
y,  a  municipal  corporation.  When  in- 
trusted  by  the  legislature  to  a  municipal  cor- 
poration, a  political  division  of  the  state,  it 
is  not  for  the  peculiar  benefit  of  that  corpo- 
ration or  division,  but  for  its  benefit  in  com- 
mon with  the  whole  public.  A  fire  depart- 
ment is  established  in  a  municipality,  not 
merely  for  the  protection  of  buildings  and 
property  within  the  municipality  itself,  but 
equally  for  the  protection  of  buildings  and 
property  beyond  its  limits,  to  which  a  fir* 
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originating  within  those  limits  may  be  in 
danger  of  spreading.  Moreover,  the  neces- 
sity and  appropriateness  of  the  course  and 
measures  to  be  taken  to  stay  a  conflagration 
must  be  promptly  determined,  in  the  first  in- 
stance, by  those  charged  with  the  perform- 
ance of  the  duty  at  the  time  of  the  exigency; 
and  often  cannot  be  as  accurately  judged  of 
long  after  the  fact.  The  members  of  the  fire 
department  of  a  city,  therefore,  whether  ap- 
e  pointed  by  the  municipal  corporation  or  oth- 
g  erwise,  are  not  mere  agents  or  servants  of  the 
•  corporation,* but  are  public  officers  charged 
with  a  public  service;  and  for  their  acts  or 
their  negligence  in  the  performance  of  this 
service  no  action  lies  against  the  corporation, 
unless  expressly  given  by  statute. 

It  appears  to  us  to  be  equally  clear  that  no 
suit  upon  a  like  cause  of  action  can  be  main- 
tained in  a  court  of  admiralty;  or,  as  ex- 
pressed by  the  circuit  court  of  appeals  in 
this  case:  "That  the  suit  is  brought  in  a 
court  of  admiralty  instead  of  a  common-law 
court,  and  that  the  negligence  consisted  in 
the  improper  navigation  of  the  vessel,  are 
considerations  which  cannot  affect  the  con- 
clusion." 14  C.  C.  A.  531,  35  U.  S.  App.  204, 
67  Fed.  Rep.  348. 

It  was  argued  that  all  the  admiralty 
courts  of  the  United  States  should  be  gov- 
erned by  one  rule  of  maritime  law,  without 
regard  to  local  decisions.  Such  is  doubtless 
the  case  in  the  courts  of  admiralty,  as  it  is 
in  the  other  courts  of  the  United  States,  up- 
on questions  of  general  commercial  law. 
Liverpool  it  Q.  W.  Steam  Co.  v.  Phenia  Int. 
Co.  (1880)  129  U.  S.  307,  443,  32  L.  ed.  788, 
793,  0  Sup.  Ct.  Rep.  480.  Courts  of  admir- 
alty are  also  governed  by  their  own  rules, 
sad  not  by  the  common  law  or  by  local  stat- 
ute, in  matters  affecting  their  own  jurisdic- 
tion and  procedure,  as,  for  instance,  in  re- 
gard to  the  rules  of  navigation  in  navigable 
waters  {The  New  York  v.  Rea  ( 1855)  18  How. 
223.15L.  ed.  359), to  the  limitation  of  thelia- 
bility  of  shipowners  {Butler  v.  Botton  d  8. 
8.8.  Co.  (1889)  130U.S.527,32L.ed.l017,  9 
Sup.OLEep.612)  ;to  theduration,  the  enforce- 
ment, and  the  marshaling  of  maritime  liens 
{The  Ohusan  (1842)  £  Story,  455,  462,  Fed. 
Gas.  No.  2717;  The  Lottawanna  (1874)  21 
Wall.  558,  sub  nom.  Rodd  v.  Heartt,  22  L. 
ed.  654;  The  J.  B.  Rumbell  (1893)  148  U.  S. 
1,  17,  37  L.  ed.  345,  340,  13  Sup.  Ct.  Rep. 
408) ;  and  to  the  effect  of  contributory  neg- 
ligence of  a  suitor  upon  his  right  to  recover, 
and  upon  the  assessment  of  damages.  Atlee 
t.  Northwestern  Union  Packet  Co.  (1874) 
21  Wall.  880,  395,  22  L.  ed.  619,  621;  The 
Mam  Morrit  (1890)  137  U.  8.  1,  tub  nom. 
The  Mam  UorrU  v.  Curry,  34  L.  ed.  586,  11 
Sup.  Ct.  Rep.  20.  But  the  decision  of  this 
case  does  not  turn  upon  any  such  question. 

By  the  general  admiralty  law  of  this  coun- 
try, often  declared  by  this  court,  a  ship,  by 
whomsoever  owned  or  navigated,  is  liable 
for  an  actionable  injury  resulting  from  the 
negligence  of  her  master  or  crew  to  another 
vessel.  United  States  v.  The  Malek  Adhel 
(1844)  2  How.  210,  233,  234,  11  L.  ed.  239, 
240;  The  China  (1868)  7  Wall.  53,  68,  sub 
nom.  The  China  v.  Walsh,  10  L.  ed.  67,  75; 
Ralli  v.  Troop  (1805)  157  U.  S.  386,  403,  39 
21  S.  C— 15. 


L.  ed.  742,  750,  15  Sup.  Ct  Rep.  657;  The 
John  G.  Stevens  (1898)  170  U.  S.  113,  120,  t. 
42  L.  ed.  069,  972,  18  Sup.  Ct.  Rep.  544.  Butg 
that  does  not  warrant  the  inference*that  a* 
libel  in  personam  can  be  maintained  against 
the  owner  for  a  tort  which  would  neither 
sustain  a  libel  in  rem  against  the  ship,  nor 
an  action  at  law  against  her  owner. 

There  is  no  case,  we  believe,  in  which  a 
libel  in  admiralty  has  been  maintained  by 
this  court,  as  for  a  tort,  upon  a  cause  of  ac- 
tion on  which,  by  the  law  prevailing  through- 
out the  country,  no  action  at  law  could  be 
maintained.  On  the  contrary,  it  has  repeat- 
edly held  that,  as  no  action  lies  at  common 
law  for  the  death  of  a  human  being,  no  suit 
for  a  death  caused  by  the  negligence  of  those 
in  charge  of  a  vessel  on  navigable  waters, 
either  within  a  state  or  on  the  high  seas,  can 
be  maintained  in  admiralty  in  the  courts  of 
the  United  States,  in  the  absence  of  an  act 
of  Congress,  or  a  statute  of  the  state,  giving 
a  right  of  action  therefor ;  and  in  delivering 
judgment  in  the  leading  case  Chief  Justice 
Waite  said:  "We  know  of  no  country  that 
has  adopted  a  different  rule  on  this  subject 
for  the  sea  from  that  which  it  maintains  on 
the  land,  and  the  maritime  law,  as  accepted 
and  received  by  maritime  nations  generally, 
leaves  the  matter  untouched."  "The  rights 
of  persons  in  this  particular  under  the  mari- 
time law  of  this  country  are  not  different 
from  those  under  the  common  law,  and  as  it 
is  the  duty  of  courts  to  declare  the  law,  not 
to  make  it,  we  cannot  change  this  rule."  The 
Barrisburg  (1886)  119  UT  S.  199,  213,  tub 
nom.  The  Harrisburg  v.  Richards,  30  L.  ed. 
358,  362,  7  Sup.  Ct.  Rep.  140;  The  Alaska 
(1889)  130  U.  S.  201,  sub  nom.  Metcalfe  v. 
The  Alaska,  32  L.  ed.  023,  0  Sup.  Ct  Rep. 
461;Tft«  Cortair  (1802)  145  U.  3.  835,  sub 
nom.  Barton  Brown,  36  L.  ed.  727,  12  Sup. 
Ct.  Rep.  940;  The  Albert  Dumois  (1900) 
177  U.  8.  240,  259,  44  L.  ed.  751,  762,  20  Sup. 
Ct.  Rep.  505. 

The  cases  of  The  Siren  (1868  )  7  Wall. 
152,  sub  nom.  The  Siren  v.  United  States,  10 
L.  ed.  120,  and  The  Davis  (1869)  10  Wall. 
15,  sub  nom.  United  States  v.  Douglas,  19 
L.  ed.  875,  related  wholly  to  claims  against 
the  United  States,  as  compared  with  claims 
against  private  persons;  no  question  of  the 
liability  of  municipal  corporation*  was  con- 
tested by  the  parties,  or  alluded  to  by  the 
court;  and  neither  decision  has  any  tendency 
to  support  the  libel  in  the  present  ease.  In 
The  8 wen,  a  claim  against  a  prize  ship  for 
damages  from  a  collision  with  her  while  in 
the  possession  of  the  prise  crew  was  sus- 
tained against  the  proceeds  of  the  sale  after 
condemnation,  solely  because  the  United 
States  were  the  actors  in  the  suit  to  have  her 
condemned.  So,  in  The  Davis,  salvage 
against  goods  belonging  to  the  United  States, 
and  part  of  the  cargo  of  a  private  ship,  was* 
allowed  because  the  possession  of  her  master* 
was  not'the  possession  of  the  United  States,* 
and  the  United  States  could  only  obtain  the 
goods  by  claiming  them  in  court.  In  short, 
in  each  case,  as  Mr.  Justice  Miller  after- 
wards pointed  out,  "the  government  came 
into  court  of  its  own  volition  to  s.«sert  its 
claim  to  the  property,  and  could  only  do  so 
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on  condition  of  recognizing  the  superior 
rights  of  others.  Case  t.  Terrell  (1870)  11 
mil.  199,  201,  20  L.  ed.  134.  The  opinion 
in  each  of  the  three  cases  distinctly  affirmed 
the  well-settled  doctrine  of  our  law,  that  no 
suit  can  be  maintained  in  a  judicial  tribunal 
•gainst  a  state,  or  against  its  property, 
without  its  consent.  See  also  Cunningham 
t.  Maoon  <t  B.  R.  Co.  (1883)  109  U.  S.  446, 
451,  27  L.  ed.  992,  994,  3  Sup.  Ct.  Rep.  292, 
609;  Stanley  v.  Schwalby  (1892)  147  U.  S. 
608,  512,  37  L.  ed.  259,  261,  13  Sup.  Ot  Rep. 
418,  and  (1896)  162  U.  S.  255,  270,  40  L.  ed. 
960,  965;  Belknap  v.  Schild  (1896)  161  U. 
8. 10, 16,  40  L.  ed.  599,  601,  16  Sup.  Ct.  Rep. 
443;  Briggs  v.  Light-Boats  (1865)  11  Allen, 
156,  179-185.  In  England,  it  is  equally  well 
settled  that  no  libel  in  admiralty  can  be 
maintained  against  the  Crown,  or  against  a 
foreign  sovereign,  or  against  any  property 
of  either,  without  his  consent.  See  The  Lord 
Bohart  (1815)  2  Dodson  Adm.  100;  The 
Afhol  (1842)  1  W.  Rob.  Adm.  374;  The  Par- 
lement  Beige  (1880)  L.  R.  5  Prob.  Dir.  197, 
In  which  the  court  of  appeals,  speaking  by 
Lord  Justice  Brett  (since  Lord  Esher,  M. 
R.),  reversed  the  exceptional  decision  of  Sir 
Robert  Phillimore  in  (1879)  L.  R.  4  Prob. 
Div.  147.  The  decisions  that  no  suit  can 
be  maintained  against  the  sovereign  without 
his  consent  have  certainly  no  tendency  to 
support  a  suit  against  a  municipal  corpora- 
tion for  negligence  in  exercising  powers  dele- 
gated to  it  as  a  political  division  of  the  state, 
or  to  its  officers,  for  the  benefit  of  the  whole 
public,  and  not  for  the  benefit  of  the  corpo- 
ration only. 

The  cases  of  The  Blackwall  (1869)  10 
Wall.  1,  sub  nom.  The  Blaokwall  v.  Banoelito 
Water  <f  Steam  Tug  Co.  19  L.  ed.  870;  The 
Clarito  (1875)  23  Wall.  1,  tub  nom.  The 
Clara  Olarita  v.  Cox,  23  L.  ed.  146,  23  Wall. 
15,  sub  nom.  New  York  Harbor  Protection 
Co.  v.  The  Clara,  23  L.  ed.  150,  and  The  Oon- 
nemara  (1883)  108  U.  S.  352,  sub  nom.  Sin- 
clair v.  Cooper,  27  L.  ed.  751,  2  Sup.  Ct.  Rep. 
764, — related  to  the  rights  and  liabilities  of 
private  persons  engaged  in  saving,  or  at- 
tempting to  save,  vessels  from  imminent  dan- 
ger of  destruction  by  fire;  and  decided  noth- 
ing as  to  the  rights  or  liabilities  of  munici- 
pal corporations  or  of  their  firemen.  In  The 
Clarita,  it  was  a  private  corporation  owning 
a  ferry  boat  that  waa  held  liable  for  negli- 
gence while  engaged  in  an  attempt  to  save 
a  vessel  from  destruction  by  fire;  and  The 
Blackwall,  The  Clara,  and  The  Connemara 
concerned  the  allowance  of  salvage  to  private 
salvors  for  services  in  putting  out  a  fire  on 
a  vessel.  In  The  Blackball,  the  court  avoid- 
ed, as  unnecessary  to  the  decision,  the  ex- 
pression of  any  opinion  upon  the  question 
whether  members  of  a  fire  department  could 
recover  salvage  for  such  services.  10  Wall. 
12,  19  L.  ed.  874.  It  was  afterwards  decided 
by  Mr.  Justice  Bradley,  sitting  in  the  circuit 
court,  that  they  could  not,  because  "the  fire- 
men were  merely  engaged  in  the  line  of  their 
duty,"  and  "the  attempt  to  make  the  per- 
formance of  this  duty  a  ground  of  salvage, 
when  it  is  a  ship  that  takes  fire,  is  against 
wise  policy."   Davey  v.  The  Mary  Frost 


(1876)  2  Woods,  306,  Fed.  Cae.  No.  3,592; 
The  Buliote  ( 1880)  4  Woods,  19. 

In  The  F.  C.  Latrobe  (1886)  28  Fed.  Rep. 
377,  in  the  district  of  Maryland,  and  in 
Giovanni  v.  Philadelphia  (1894)  59  Fed. 
Rep.  303,  and  10  C.  C.  A.  552,  17  TJ.  8.  App. 
042,  62  Fed.  Rep.  617,  and  in  Guthrie  v.  Phil- 
adelphia (1896)  73  Fed.  Rep.  688,  in  the 
eastern  district  of  Pennsylvania,  in  each  of 
which  a  libel  in  admiralty  was  maintained 
against  a  city  for  a  collision  with  the  libel- 
lant's  vessel  of  a  steamboat  maintained  by 
the  city  for  the  purpose  of  clearing  its  har- 
bor of  ice,  the  steamboat,  at  the  time  of  tha 
collision,  was  not  engaged  in  its  usual  pub- 
lic service,  but  in  a  special  service  for  a  pri- 
vate benefit;  and  stress  was  laid  upon  that 
fact  in  each  of  the  opinions. 

The  decisions  of  the  circuit  court  of  the 
United  States  in  Massachusetts  in  Boston  ▼. 
Crowley  (1889)  38  Fed.  Rep.  202,  and  of  the 
district  court  of  the  United  States  in  Con- 
necticut, in  Greenwood  v.  Westport  (1894) 
63  Conn.  687,  60  Fed.  Rep.  660,  were  only 
that  libels  in  admiralty  in  personam  could 
be  maintained  against  a  city  or  town  for  in- 
juries caused  'to  vessels  by  not  keeping  open 
a  draw  in  a  bridge.  It  may  also  be  observed 
that  in  Crowley's  Case  the  decision  was  not 
in  accord  with  the  earlier  decision  in  French 
v.  Boston  (1880)  129  Mass.  592,  37  Am.  Rep. 
393,  and  proceeded  upon  the  assumption  (38 
Fed.  Rep.  204)  that  the  question  was  one  of 
general  municipal  or  commercial  law  upon 
which  the  courts  of  the  United  States  were 
not  bound  to  follow  the  decisions  of  the  high- 
est courts  of  the  state — an  assumption  in- 
consistent with  the  later  judgment  of  this 
court  in  Detroit  v.  Osborne,  135  U.  S.  492, 
498, 34  L.  ed.  260, 262, 10  Sup.  Ct  Rep.  1012, 
above  cited.  In  Greenwood's  Case  the  ques- 
tion was  considered  to  be  an  open  one  in  the  » 
courts  of  Connecticut;  and  it  has  since  been§ 
decided  the*pther  way  by  the  highest  court* 
of  the  state.  60  Fed.  Rep.  669,  575,  676; 
Daly  v.  New  Haven  (1897  )  69  Conn.  644, 
38  Atl.  397. 

The  only  instance  cited  at  the  bar,  in 
which  a  libel  in  admiralty  has  been  main- 
tained in  such  a  case  as  the  present,  is  that 
of  Thompson  Nov.  Co.  v.  Chicago  (1897)  79 
Fed.  Rep.  984,  decided  by  the  district  court 
for  the  northern  district  of  Illinois  since 
this  suit  was  commenced,  and  avowedly  a  de- 
parture from  the  case  of  The  Fidelity  (1878) 
9  Benedict,  333,  Fed.  Cas.  No.  4,757,  and 
(1879)  16  Blatchf.  669,  Fed.  Oas.  No.  4,758, 
in  the  southern  district  of  New  York,  in 
which  it  was  held  by  Mr.  Justice  Blatchford, 
then  district  judge,  and  by  Chief  Justice 
Waite  in  the  circuit  court  on  appeal,  that  a 
libel  in  rem  could  not  be  maintained  in  ad- 
miralty against  a  steam  tug  owned  by  the 
city  of  New  York,  and  under  the  exclusive 
control  of  the  commissioners  of  public  chari- 
ties and  correction,  and  employed  in  the  per- 
formance of  their  official  duties,  for  her  col- 
lision with  the  libellant's  vessel  through  the 
negligence  of  those  in  charge  of  the  tug. 

The  duty  of  the  state  to  protect  the  prop- 
erty of  all  from  destruction  by  fire  covers 
vessels  in  its  harbors,  as  well  as  buildings 
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within  its  territory.  The  authority  of  the 
fire  department  and  its  members  as  to  both 
kinds  of  property  is  derived  from  the  mu< 
nicipal  law,  and  not  from  the  maritime  law. 
Balli  v.  Troop,  167  U.  S.  386,  419,  420,  39  L. 
ed.  742,  756,  16  Sup.  Ct.  Bep.  667.  All  the 
shipping,  foreign  and  domestic,  in  the  port, 
is  under  the  same  safeguard,  and  subject  to 
the  same  risks.  Prompt,  decisive,  and  unem- 
barrassed action  of  the  firemen  is  necessary 
to  the  protection  of  both  buildings  and  ves- 
sels from  the  dangers  of  a  conflagration.  The 
necessity  of  allowing  a  municipal  fire-boat 
to  proceed  on  her  way  to  put  out  a  fire  af- 
fords a  special  reason  for  not  allowing  her, 
while  so  occupied,  to  be  seized  on  a  libel  in 
rem.  But  all  the  reasons  for  not  maintain- 
ing an  action  of  this  kind  against  the  city 
in  a  court  of  common  law  apply  with  undi- 
minished force  to  a  libel  against  the  city  in 
personam  in  a  court  of  admiralty. 

In  any  aspect  of  the  ease,  therefore,  we  are 
of  opinion  that  this  suit  cannot  be  main- 
tained against  the  city  of  New  York;  not  by 
the  local  law  of  New  York,  because  that  law, 
as  declared  by  the  court  of  appeals  of  the 
■h  state,  is  against  the  maintenance  of  such  a 
2  suit;  not  by  the  maritime  law,  because  ac- 
*  cording  to  *the  municipal  law  prevailing 
throughout  this  country,  as  declared  by  the 
highest  court  of  every  state  in  which  the 
question  has  arisen,  cities  are  not  liable  to 
such  suits,  and  no  authoritative  precedent 
or  satisfactory  reason  has  been  produced  for 
applying  a  different  rule  in  a  court  of  admir- 
alty. 

(179  U.  8.  691) 

JOHN  JOYCE,  Plff.  in  Err., 
v. 

H.  P.  AUTEN,  Successor  of  Sterling  R 
Cockrill,  as  Receiver  of  the  First  National 
Bank  of  little  Bock,  Arkansas. 

Principal  and  surety — implied  oondition  of 
suretyship — reliance  on  the  reservation  of 
a  lien — lien  of  tank  on  paper  held  for  col- 
lection— insolvency  of  depositor. 

I.  A  surety  on  a  note  given  by  the  purchaser 
at  a  receiver's  sale  Is  not  released  by  the  re- 
ceiver's failure  to  reserve  a  lien  on  the  prop- 
erty sold,  as  be  Is  directed  to  do  by  the  order 
of  the  court,  wben  tbe  surety  signs  an  ap- 
parently unconditional  obligation,  and  falls 
to  notify  either  the  receiver  or  his  principal 
that  he  signs  upon  condition  of  the  retention 
of  such  Hen. 

t.  A  bank  holding  negotiable  paper  for  collec- 
tion does  not  lose  Its  Hen  thereon  for  debts 
due  It  from  tbe  depositor,  by  reason  of  the 
fact  that  tbe  depositor  becomes  Insolvent, 
makes  an  assignment  for  creditors,  and  goes 
Into  the  hands  of  a  receiver,  even  If  the  bank 
accepts  the  assignment,  where  there  Is  noth- 
ing to  show  any  waiver  of  its  Hen. 

[No.  83.] 

Argued  November  7,  1900.   Decided  Decem- 
ber tk,  1900. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  to 


review  a  decision  affirming  a  judgment  in 
favor  of  the  plaintiff  in  an  action  on  a  note. 
Affirmed. 

See  same  case  below,  sub  nom.  Joyce  v. 
OookriU,  35  C.  C.  A.  38,  92  Fed.  Bep.  838. 

Statement  by  Mr.  Justice  Brewer  i 
On  March  20,  1893,  the  plaintiff  in  error, 

as  a  surety,  executed  with  his  principal  the 

following  note: 

Three  years  after  date,  we,  or  either  of  us, 
promise  to  pay  to  the  order  of  C.  H.  Whitte- 
more,  as  receiver  of  the  McCarthy  &  Joyce 
Company,  the  sum  of  nine  thousand  ($9>* 
000.00)  dollars,  with  interest  at  six  per  cent 
per  annum  from  date  till  paid.  This  is  one 
of  the  three  notes  executed  for  purchase 
money  of  the  assets  of  the  McCarthy-Joyce 
Company,  this  day  sold  to  James  E.  Joyce 
&  Company.  James  E.  Joyce  4  Co. 

John  Joyce. 
Little  Rock,  Arkansas,  Mareh  20,  1893. 

This  note  was  transferred  before  due  for 
value  to  the  First  National  Bank  of  Little 
Rock,  which  afterwards  went  into  the  hands 
of  a  receiver.  Such  receivership  wa*N 
changed,  and  the  defendant  in  error  is  theg 
present  receiver.  The  note  not  having'been. 
paid  at  maturity,  this  action  was  brought  in 
the  circuit  court  of  the  United  States  for 
the  southern  district  of  Ohio.  Tbe  defend- 
ant answered,  pleading  two  defenses,  as  fol- 
lows: First,  that  the  McCarthy  &  Joyce 
Company,  a  corporation,  of  Little  Rock,  Ar- 
kansas, became  involved,  and  on  or  about 
January  16,  1893,  assigned  its  property  to 
one  C.  H.  Whittemore,  as  assignee,  for  the 
benefit  of  creditors;  that  such  assignment 
was  confirmed  by  the  chancery  court  of  the 
county,  and  the  assignee  appointed  receiver; 
that  thereafter  the  receiver  was  directed  by 
said  court  to  sell  all  the  property  belonging 
to  the  insolvent  company ;  that  such  sale  was 
made  on  April  20,  1893,  to  James  E.  Joyce 
&  Company,  the  principal  in  this  note,  for 
$38,200,  all  of  which  has  been  paid  by  the 
purchaser,  except  this  note  and  another  of 
like  date  and  amount,  signed  by  another 
party  as  surety.  The  answer  then  proceeds 
as  follows: 

"Defendant  further  says  that  at  the  time 
the  order  for  the  sale  of  said  real  and  per- 
sonal property  was  made  it  was  expressly 
provided  and  ordered  by  the  court  that  the 
said  receiver  was,  in  addition  to  obtaining 
indorsers  or  sureties  upon  the  notes  given 
for  the  deferred  payments,  to  retain  and  re- 
serve a  lien,  under  the  statutes  of  the  state 
of  Arkansas,  upon  all  the  real  and  personal 
property  so  ordered  to  be  sold,  and  this  de- 
fendant, knowing  that  said  property  was 
more  than  sufficient  in  value  to  pay  all  the 
deferred  payments  as  provided  for  in  said 
sale,  and  relying  upon  the  faithful  execution 
of  said  order  by  said  receiver,  became  surety 
upon  said  note  described  in  the  petition  here- 
in. Defendant  further  says  that  said  re- 
ceiver, after  having  received  said  note,  in  vio- 
lation of  the  order  of  the  court,  and  in  vio- 
lation of  the  rights  of  this  defendant,  negli- 
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gently  and  wrongfully  failed  to  retain  or 
reserve  a  lien  upon  said  property,  real  and 
personal,  and  improperly  conveyed  all  of  said 
real  and  personal  property  to  the  said  James 
E.  Joyce  &  Company,  free  and  clear  of  any 
lien  whatsoever.  The  defendant  further  says 
that  said  James  E.  Joyce  &  Company,  after 
to  receiving  said  property,  have  sold  and  con- 
veyed all  the  personal  property  and  nearly 
all  the  real  estate  to  third  persons,  who  were 
ignorant  of  said  order  of  court,  made  for  said 
•ale;  whereby  the  lien  which  ought  to  have 
been  retained  and  reserved  has  been  lost; 
and*  the  said  defendant  further  says  that 
•aid  property  was  sufficient  in  value  to  have 
fully  paid  said  note,  as  well  as  the  other 
note  given  for  the  deferred  payments,  and 
the  said  First  National  Bank  of  Little  Rock, 
Arkansas,  as  well  as  its  receiver,  having  re- 
ceived the  said  note  with  notice  of  the  fore- 
going facts,  this  defendant  is  discharged  and 
released  from  the  said  note,  he  asks  that  the 
plaintiff  be  compelled  to  surrender  said  note 
and  that  the  same  be  canceled  by  order  of 
this  court." 

The  second  defense  was  that,  when  the  Mc- 
Carthy &  Joyce  Company  made  its  assign- 
ment, a  part  of  the  property  assigned  con- 
sisted of  certain  promissory  notes,  the  dates, 
amounts,  and  payers  of  which  were  specifi- 
cally described;  that  such  notes  at  the  time 
of  the  assignment  were  in  the  possession  of 
the  First  National  Bank  of  Little  Rock  for 
collection;  that  such  bank  was  a  preferred 
creditor  to  a  large  amount;  that  all  the  prop- 
erty of  said  McCarthy  &  Joyce  Company,  in- 
cluding such  notes,  was  ordered  sold,  and 
that  the  sale  was  made  for  $38,200,  as  here- 
tofore stated;  that  thereafter  the  First  Na- 
tional Bank  and  its  receivers  declined  to  sur- 
render the  notes,  or  the  proceeds  of  such  as 
had  been  collected;  that  the  purchaser, 
James  Joyce  &  Company,  paid  to  the  receiver 
of  the  McCarthy  &  Joyce  Company  $20,200, 
and  that  the  notes  retained  by  the  bank  and 
its  receiver  were  of  sufficient  value  to  pay 
the  unpaid  purchase  price,  both  this  note 
and  the  other  note  heretofore  described.  A 
demurrer  to  such  answer  was  sustained,  and 
judgment  entered  in  favor  of  the  plaintiff, 
which  judgment  was  affirmed  by  the  court 
of  appeals  of  the  sixth  circuit  (35  C.  C.  A. 
38,  92  Fed.  Rep.  838),  and  thereafter  this 
writ  of  error  was  sued  out. 

Messrs.  Thos.  E.  Powell  and  Thos.  B. 
Uinahan  for  plaintiff  in  error. 

Messrs.  T.  P.  Linn  and  Joseph  B.  Outh- 
toaite  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  surety,  defendant  below,  now  plaintiff 
in  error,  did  not»in  his  answer  aver  that  the 
note  was  not  given  for  value,  or  that  either 
he  or  his  principal  had  paid  it.  His  defenses 
were  that  he  was  discharged  from  liability, 
first,  by  the  conduct  of  the  payee;  and,  sec- 
ond, by  that  of  the  plaintiff. 

With  regard  to  the  first  defense,  we  may 
put  the  plaintiff  out  of  consideration,  and 
inquire  whether  the  defense  would  have  been 
good  if  the  payee  had  not  transferred  the 
note,  but  had  himself  brought  the  action. 


For  the  plaintiff,  though  charged  to  have 
had  knowledge  of  the  facts,  is,  if  in  no  better, 
certainly  in  no  worse,  position  than  the 
payee  would  have  been. 

That  defense  was,  in  substance,  that  the 
receiver  was  directed  in  making  a  sale  to  re- 
tain a  lien,  as  well  as  to  take  personal  se- 
curity. The  surety  knew  that  such  order 
had  been  made,  expected  that  it  would  be 
complied  with,  and  signed  as  surety,  relying 
upon  compliance;  but  there  is  no  allegation 
that  he  ever  notified  either  his  principal  or 
the  receiver  that  he  signed  upon  that  condi- 
tion. So  far  as  the  paper  disclosed  it  was 
an  absolute  promise  on  the  part  of  the  prin- 
cipal to  pay  so  much  money,  and  an  uncon- 
ditional guarantee  by  the  surety  of  such 
payment.  Could  the  principal  defend  against 
an  action  on  this  note  on  the  ground  that  no 
lien  was  retained  upon  the  property  sold  by 
the  receiver  and  purchased  by  him?  Clearly 
not.  But  the  paper  puts  both  principal  and 
surety  on  the  same  plane.  If  the  surety  has 
any  other  defense  it  must  be  because  the 
writing  does  not  fully  express  his  contract. 
He  says  that  it  does  not  express  the  contract 
he  intended  to  make,  but  no  conditions  are 
named.  If  he  wanted  to  attach  conditions 
to  his  guaranty  he  should  have  stated  them 
in  the  writing,  or,  at  least,  given  notice  of 
them  to  the  payee,  the  other  party  to  the 
contract  Even  if  he  had  told  his  principal 
that  he  signed  only  upon  a  condition,  such 
notice  would  not  bind  the  payee  unless  com- 
municated to  him;  much  less  when,  so  far 
as  the  answer  discloses,  he  never  notified 
either  the  principal  or  the  payee,  but,  rely- 
ing upon  the  payee's  complying  with  the  or- 
der of  the  court,  signed  an  apparently  un- 
conditional promise.  The  receiver  was  not 
acting  in  behalf  of  the  defendant.  His  duty 
was  to  the  estate  and  its  creditors.  True,  he 
ought,  in  compliance  with  the  order  of  then 
court,  to  have  retained  a  lien,  but  his  failure  § 
so  to  do  was  a*breach  of  duty  to  the  estate  • 
in  his  hands,  for  which  failure  the  estate  and 
its  oreditors  might  hold  him  responsible.  Un- 
doubtedly, one  may  not  after  receiving  the 
promise  of  a  surety  release  other  securities 
which  he  holds  to  the  prejudice  of  the  surety, 
but  a  release  of  security  after  the  receipt  of 
the  promise  of  a  surety  is  very  different 
from  a  failure  to  take  more  security  than 
such  promise.  It  would  seem  from  the  alle- 
gations in  this  answer  that  the  surety  signed 
supposing  that  he  was  incurring  no  liabil- 
ity; that  his  unconditional  promise  that  the 
principal  should  pay  the  note  meant  nothing, 
and  this  because  he  expected  that  other  pri- 
mary and  sufficient  security  would  be  taken. 
And  yet  he  gave  no  notice  that  such  was  the 
condition  upon  which  he  signed  as  surety, 
and  did  nothing  to  compel  compliance  by  the 
receiver  with  the  order  of  the  court.  He  was 
willing  to  make  his  unconditional  promise 
and  take  the  chances  of  the  receiver  doing  as 
he  was  ordered,  and  now  seeks  to  release  him- 
self from  that  promise  simply  because  of  the 
receiver's  neglect. 

There  are  many  authorities  sustaining  the 
proposition  that  a  surety  who  signs  an  un- 
conditional promise  is  not  discharged  from 
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liability  thereon  by  reason  of  any  expectation, 
reliance,  or  condition,  unless  notice  thereof 
be  given  to  the  promisee;  or,  in  other  words, 
that  the  contract  stands  as  expressed  in  the 
writing  in  the  absence  of  conditions  which 
are  known  to  the  recipient  of  the  promise. 
See,  among  other  cases,  Goodman  v.  Simonds, 
20  How.  343,  366,  15  L.  ed.  934,  942;  Dair  v. 
Untied  Btatei,  16  Wall.  1,  21  L.  ed.  491; 
Uerriam  v.  Rockwood,  47  N.  H.  81;  Belter 
v.  Brook,  3  Ohio  St.  302,  308;  Passumpsio 
Bank  v.  Ooss,  31  Vt.  315;  State  we  of  Both- 
riok  v.  Potter,  30  Mo.  212,  21  Am.  Rep.  440; 
Baylies,  Sureties  &  Guarantors,  440  ;  2 
Brandt,  Suretyship  &  Guaranty,  §  407.  With- 
out citing  other  of  the  many  authorities  to 
the  same  effect,  it  may  not  be  out  of  place 
to  refer  to  one  decision  which  presents  the 
question  in  almost  precisely  the  same  form 
that  it  is  presented  here,  Wornell  v.  Wil- 
liams, 19  Tex.  180.  In  that  case  an  admin- 
istrator sold  property  of  the  estate,  the  or- 
der of  sale  directing  that  he  take  from  the 
e  purchaser  two  good  sureties  as  well  as  mort- 
§  gages  upon  the  property,  as  provided  by  the 
•  statute.  He  took  the*sureties  but  failed  to 
take  the  mortgage.  The  sureties,  when  sued, 
setting  forth  these  facts,  averred  in  their 
answer: 

"Further  answering,  these  defendants  say 
that  they  became  sureties  to  the  note  afore- 
said in  consideration  of  the  requirement 
made  by  the  statute  and  said  order,  that  a 
mortgage  should  be  taken  upon  the  said 
•lave;  and  they  would  not  have  become  sure- 
ties, but  for  that  requirement,  and  the  belief 
and  assurance  that  it  would  be  complied 
with." 

There  was  no  allegation  of  notice  to  the 
administrator  of  the  'condition  upon  which 
they  signed.  The  court,  overruling  the  de- 
fense, said: 

"There  is  no  allegation  of  any  actual  de- 
ception, imposition,  or  fraud  practised  upon 
the  defendants.  The  only  ground  for  relief 
really  disclosed  by  the  plea  is  that  the  plain- 
tiff did  not  perform  his  duty  by  taking  the 
required  additional  security.  The  taking 
of  that  security  should  have  been  contem- 
poraneous with  the  taking  of  the  note  upon 
which  the  defendants  became  sureties.  Hart. 
Dig.  art.  1181.  If  they  intended  to  become 
such,  only  upon  the  taking  of  the  mortgage 
upon  the  property,  it  became  them,  before 
giving  their  note,  to  see  that  the  mortgage 
security  was  taken.  There  was  nothing  to 
prevent  them  from  doing  so.  If,  instead  of 
taking  that  precaution,  they  saw  ftt  to  trust 
to  the  prudence  and  discretion  of  the  ad- 
ministrator, the  estate  he  represents  cannot 
be  made  to  bear  the  consequences  of  the  want 
of  their  vigilance  and  care.  They  cannot 
make  a  hardship,  against  which  they  had 
ample  power  and  opportunity  to  provide,  a 

rund  to  relieve  them  from  their  obligation 
the  estate." 

The  demurrer  to  the  first  defense  in  this 
answer  was  properly  overruled. 

The  second  defense  is  substantially  that 
the  bank  was  a  creditor  of  the  insolvent 
firm;  that  it  was  a  preferred  creditor;  that 
it  hail  certain  notes  for  collection;  that  those 
notes  were  included  in  the  sale,  but  were  not 


turned  over  to  the  purchaser,  and  that  they 

were  of  sufficient  value  to  offset  the  amount 
due  on  this  note.  It  is  not  alleged  that  the 
debt  due  from  the  insolvent  to  the  bank  had 
been  paid  by  collection  of  those  notes  or  oth-  *j 
erwise,  but  the  defense  is  rested  on  the  aver-  a 
ment  that  notes  "thus  deposited  and  unpaid* 
were  of  sufficient  value  to  pay  the  unpaid 
purchase  money.  It  is  familiar  law  that  a 
bank  receiving  notes  for  collection  is  entitled, 
in  the  absence  of  a  contraot,  expressed  or 
implied,  to  the  contrary,  to  retain  them  as 
security  for  the  debt  of  the  party  depositing 
the  notes.  1  Jones,  Liens,  2d  ed.  {  244; 
Bank  of  the  Metropolis  v.  New  England 
Bank,  1  How.  234,  239,  11  L.  ed.  115,  116; 
Keynes  v.  Dumont,  130  U.  8.  354,  391,  392, 
32  L.  ed.  934,  944,  9  Sup.  Ct.  Rep.  436.  But 
if  such  banker's  lien  existed  the  sale  trans- 
ferred nothing  but  the  equity  in  those  notes 
after  the  payment  of  the  debt  secured  by 
their  deposit. 

The  fact,  as  alleged,  that  the  bank,  al- 
though a  preferred  creditor,  accepted  the  as- 
signment, cannot  be  construed  as  an  admis- 
sion that  the  bank  waived  its  lien  on  the 
notes  deposited  with  it  for  collection.  No- 
where is  there  a  suggestion  that  the  bank 
either  directly  or  indirectly  consented  that 
the  assignment  should  operate  to  devest  it- 
self of  its  lien  and  transfer  the  notes  in  its 
hands  to  the  receiver  discharged  from  such 
lien.  While  the  amount  of  the  indebtedness 
of  the  insolvent  to  the  bank  is  not  in  this 
answer  disclosed,  counsel  refer  us  to  the 
case  of  Cookrill  v.  Joyce,  62  Ark.  216,  35  S. 
W.  221,  a  case  decided  before  the  commence- 
ment of  this  action,  in  which  the  purchaser, 
the  principal  debtor,  sought  to  defeat  the 
title  of  the  bank  to  these  notes,  and  compel 
an  inclusion  of  them  in  solido  in  the  sale  to 
the  purchaser  discharged  of  any  lien  of  the 
bank  thereon.  And  in  that  case  it  appeared 
that  prior  to  the  insolvency  the  company 
was  indebted  to  the  bank  in  the  sum  of  near- 
ly $100,000,  and  that  these  notes  were  placed 
in  its  hands  for  collection.  The  court  sus- 
tained the  title  of  the  bank  to  the  notes,  and 
their  proceeds  as  security  for  its  indebted- 
ness, notwithstanding  the  assignment.  While 
we  may  not  refer  to  that  case  for  matters  of 
fact,  yet  the  facts  therein  disclosed  add 
weight  to  the  conclusion  to  which,  irrespec- 
tive thereof,  we  have  come,  that  an  assign- 
ment in  insolvency  dors  not  disturb  liens 
created  prior  thereto  expressly  or  by  impli- 
cation in  favor  of  a  creditor.  We  conclude, 
therefore,  that  the  demurrer  to  the  second 
defense  was  properly  sustained.  The  judg- 
ment of  the  Circuit  Court  of  Appeals  is  of- 
firmed. 

  (X78  U.  8.  698> 

STATE  OP  ABKANSAS  and  John  A. 
Hinkle,  as  Sheriff  of  Independence  County, 
Arkansas,  Appts., 

CHARLES  A.  mT'sCHLIERHOLZ. 

Appeal  from  circuit  court — certifying  ques- 
tion of  jurisdiction — constitutional  ques- 
tion— presented  first  in  assignment  of  er- 
rors. 

i.    A  sufficient  certification  of  a  question  of  Js> 
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rlsdlctlon  by  the  circuit  court  to  the  Supreme 
Court  of  the  United  State*  Is  not  made  by  an 
order  allowing  an  appeal  from  a  decision  that 
a  •pedal  agent  of  the  Land  Office  is  entitled 
to  his  discharge  from  the  custody  of  a  sheriff, 
and  stating  the  question  whether  the  court 
has  Jurisdiction  to  discharge  him,  or  whether 
It  should  remand  him  to  the  custody  of  the 
sheriff  to  be  dealt  with  by  the  state  court, 
where  there  Is  no  Intimation  that  the  Fed- 
eral court  did  more  than  pass  upon  the  merits 
of  the  controversy,  and  the  questions  merely 
Imply  that  the  court  assumed  that  It  had  dis- 
cretion, either  to  dispose  of  the  case  on  its 
merits,  or  to  remand  the  case  to  the  state 
court  and  require  him  to  resort  to  his  remedy 
by  writ  of  error. 
S.  A  constitutional  question  which  will  glre 
Jurisdiction  to  the  Supreme  Court  of  the  Unit- 
ed States  on  appeal  from  a  circuit  court  Is 
not  presented  by  a  record  which  does  not  show 
that  the  question  was  presented  to  the  court 
below,  and  merely  shows  that  the  question  Is 
contained  in  an  assignment  of  errors  made  for 
the  purposes  of  the  appeal. 

[No.  122.] 

Argued  and  submitted  December  6,  1900. 
Decided  December  H,  1900. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Arkansas  to  review  a  decision  in  favor  of 
the  petitioner  in  a  habeas  corpus  case.  Dis- 
missed. 

Statement  by  Mr.  Justice  White  > 
Two  indictments  were  found  by  the  grand 
Jury  of  Independence  county,  Arkansas, 
•gainst  Schlierholz,  appellee  herein,  for  al- 
leged violations  of  statutes  of  Arkansas.  One 
indictment  charged  the  taking  possession, 
unlawfully,  of  certain  timber;  the  other,  the 
unlawful  marking  of  timber.  Upon  such  in- 
dictments Schlierholz  was  taken  into  custody 
by  the  appellant  John  A.  Hinkle,  as  sheriff 
of  Independence  county.  Thereupon  Schlier- 
holz presented  a  petition  in  habeas  corpus 
to  the  judge  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Ar- 
kansas. In  said  petition  it  was  alleged,  in 
substance,  that  the  acts  complained  of  in  the 
indictments  referred  to  were  done  by  Schlier- 
holz in  the  performance  of  his  duty  as  a  spe- 
cial agent  of  the  General  Land  Office  under 
the  Department  of  the  Interior  of  the  United 
States.  A  writ  of  habeas  corpus  was  allowed, 
and  it  was  ordered  to  be  served,  not  only 
on  Hinkle,  the  sheriff,  but  on  the  prosecuting 
attorney  of  the  state  of  Arkansas  for  the 
third  judicial  circuit.  Issue  was  joined  by 
a  return  filed  by  said  prosecuting  attorney. 
On  motion,  the  case  was  transferred  to  the 
district  court  of  the  United  States  for  the 
northern  division  of  the  eastern  district  of 
Arkansas.  Hearing  having  been  had,  the 
court  found  that  Schlierholz,  in  the  doing  of 
the  things  complained  of  in  the  indictments, 
acted  in  the  performance  of  his  duty  as  a 

Secial  agent  of  the  General  Land  Office  of 
e  United  States,  and  in  strict  conformity 
with  the  rules  and  regulations  of  the  Secre- 
tary of  the  Interior,  and  that  his  arrest  and 
detention  were  illegal  and  void.  It  was  ad- 


judged that  the  petitioner  "be  discharged 
from  the  custody  of  the  sheriff  under  the 
writ  in  the  petition  and  response  set  out  and 
go  hence  without  day."  Thereupon,  the 
court  allowed  an  appeal  to  this  court,  and  in 
the  order  doing  so  the  following  recitals  are 
found: 

"And  at  the  request  of  the  said  state  of 
Arkansas  and  John  A.  Hinkle,  as  sheriff,  the 
following  questions,  among  others  involved 
herein,  are  certified  to  the  said  Supreme 
Court  of  the  United  States : 

"1.  Whether  this  court  has  jurisdiction  in 
the  premises  to  discharge  the  petitioner, 
Charles  A.  M.  Schlierholz,  from  the  custody 
of  John  A.  Hinkle,  sheriff  of  Independence 
county,  Arkansas,  for  the  matters  and  things 
and  under  the  circumstances  set  out  in  the 
record  in  this  cause. 

"2.  Whether  the  proper  order  of  this 
court  under  the  facts  should  have  been  to 
remand  said  petitioner  to  the  custody  of  the 
said  sheriff  of  Independence  county,  Arkan- 
sas, to  be  dealt  with  by  the  Independence 
circuit  court  of  the  state,  or  to  discharge 
him  from  said  custody." 

Mr.  Morris  H.  Cohn  submitted  the  ease 
for  appellants,  and  Messrs.  Jeff  Davis,  8.  D. 
Campbell,  and  J.  O.  Yancey  were  with  him 
on  the  brief. 

Solicitor  General  Richards  for  appellee. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 

court: 

Before  we  can  consider  the  principal  prop- 
ositions which  have  been  argued  at  bar  we 
must  determine  whether  on  this  record  ju- 
risdiction exists  to  entertain  this  appeal.  © 

The  authority  of  this  court  to  review  theg 
action  of  the  court*below  must  be  found  in* 
one  of  three  classes  of  cases,  in  which,  by 
5  5  of  the  judiciary  act  of  March  3,  1801,  an 
appeal  or  writ  of  error  may  be  taken  from  a 
district  or  circuit  court  direct  to  this  court. 
The  classes  of  cases  alluded  to  are  as  fol- 
lows: 

1.  Cases  in  which  the  jurisdiction  of  the 
court  is  in  issue,  in  which  class  of  oases  the 
question  of  jurisdiction  alone  is  to  be  certi- 
fied from  the  court  below  for  decision; 

2.  Cases  involving  the  construction  or  ap- 
plication of  the  Constitution  of  the  United 
States;  and, 

3.  Cases  in  which  the  constitutionality  of 
any  law  of  the  United  States,  or  the  validity 
or  construction  of  any  treaty  mode  under  it* 
authority,  is  drawn  in  question. 

We  are  of  opinion  that  the  case  at  bar  is 
not  embraced  within  either  of  the  classes  of 
cases  just  mentioned. 

As  respects  the  first  class,  it  was  said  in 
Huntington  v.  Laidley  (1000)  176  U.  S.  676, 
44  L.  ed.  634,  20  Sup.  Ct.  Rep.  526,  at  fol- 
lows : 

"In  order  to  maintain  the  appellate  juris- 
diction of  this  court  under  this  clause,  the 
record  must  distinctly  and  unequivocally 
show  that  the  court  below  sends  up  for  con- 
sideration a  single  and  definite  question  of 
jurisdiction.  This  may  appear  in  either  of 
two  ways:  by  the  terms  of  the  decree  ap- 
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pealed  from  and  of  the  order  allowing  the  ap- 
peal, or  by  a  separate  certificate  of  the  oourt 
below.  Uaynard  v.  Beoht,  151  U.  8.  824,  38 
L.  ed.  179,  14  Sup.  Ct  Rep.  363;  Re  Lehigh 
Min.  <£  Mfg.  Co.  166  U.  S.  322,  80  L.  ed.  438, 
16  Sup.  Ot  Rep.  375;  Shield*  v.  Golemcm, 
167  U.  S.  168,  30  L.  ed.  660,  15  Sup.  Ct.  Rep. 
570;  Interior  Constr.  A  Improv.  Co.  v.  Qib- 
ney,  160  U.  S.  217,  40  L.  ed.  401,  16  Sup.  Ct 
Rep.  272;  Van  Wagenen  v.  Bewail,  160  U.  8. 
360,  40  L.  ed.  460,  16  Sup.  Ct  Rep.  870; 
Chappell  v.  United  States,  160  U.  S.  400,  40 
Ii.  ed.  510,  16  Sup.  Ct  Rep.  397 ;  Davie  v. 
Geissler,  162  U.  S.  200, 40  L.  ed.  072,  16  Sup. 
Ct  Rep.  700. 

Now,  on  looking  at  the  proceedings  had 
prior  to  the  judgment  rendered  below,  we  do 
not  find  even  a  suggestion  that  an  issue  was 
made  and  decided  by  the  district  court  as  to 
the  jurisdiction  of  that  court  to  hear  and 
determine  the  controversy  presented  by  the 
petition  in  habeas  corpus  and  the  return 
thereto.  On  the  contrary,  the  defense  set 
forth  in  the  return  went  simply  to  the  merits, 
being  based  upon  the  contention  that  Schlier- 
holz,  in  the  acts  charged  in  the  indictment, 
had  acted  outside  of  his  instructions  and  con- 
trary to  law.  Nor,  if  the  record  imported 
that  an  issue  as  to  jurisdiction  had  been 
h  made  in  the  trial  court  and  had  been  by  it 
§  decided,  do  the  questions  propounded  to  this 
•  court  •constitute  a  sufficient  certification  of 
such  question  of  jurisdiction.  The  state- 
ments in  the  order  allowing  the  appeal,  set- 
ting forth  the  questions  propounded  for  the 
decision  of  this  court,  whether  considered  by 
themselves  or  in  connection  with  the  record, 
cannot  in  reason  be  treated  as  "a  plain  dec- 
laration that  the  single  matter  which  is  by 
the  record  sent  up  to  this  court  for  decision 
is  a  question  of  jurisdiction."  Shields  v. 
Coleman  (1805)  167  U.  S.  177,  39  L.  ed.  663, 
15  Sup.  Ct.  Rep.  670.  As  declared  in  the 
case  just  cited,  no  mere  suggestion  that  the 
jurisdiction  of  the  court  was  in  issue  will 
answer."  But  in  the  questions  propounded 
by  the  district  court  there  is  not  even  an  in- 
timation that  the  court,  in  the  judgment 
rendered,  did  more  than  pass  upon  the  merits 
of  the  controversy.  In  effect,  the  questions 
but  imply  that  the  court  assumed  that  it  had 
a  discretion  either  to  dispose  of  the  case  on 
its  merits  or  to  remand  the  accused  to  the 
state  court  and  require  him  to  resort  to  his 
remedy  by  writ  of  error,  and  that  the  in- 
struction of  this  court  was  desired  by  the 
court  below  as  to  the  proper  exercise  of  its 
discretion  in  the  premises.  But  the  power 
to  certify  to  this  court  other  than  jurisdic- 
tional questions  is  vested  only  in  the  circuit 
courts  of  appeals.  Bardes  v.  Hawarden  First 
Vat.  Bank  (1809)  175  U.  S.  526,  528,  sub 
nam.  Bardes  v.  First  ~STat.  Bank,  44  L.  ed. 
261,  20  Sup.  Ct.  Rep.  196. 

As  respects  the  second  and  third  class  of 
eases.  The  record  does  not  lend  support  to 
the  claim  that  any  constitutional  question 
was  presented  to  the  court  below  for  its  de- 
termination. Full  opportunity  existed  in 
the  return  filed  to  the  writ  to  set  up  any  con- 
stitutional provision  which  might  nave  been 
deemed  adequate  to  defeat  the  application  of  | 
Sehlierholz  for  his  discharge  from  custody. 


The  only  suggestion,  however,  of  a  conten- 
tion based  upon  the  Constitution  of  the 
United  States  is  that  contained  in  the  as- 
signment of  errors  made  for  the  purpose  of 
this  appeal.  Clearly,  therefore,  the  record 
presents  no  constitutional  question  for  re- 
view by  this  court,  since  it  fails  to  disclose 
that  a  controversy  on  such  subject  was  called 
to  the  attention  of  the  court  below  prior  to 
the  hearing,  and  when  it  also  does  not  ap- 
pear that  the  court  below  considered  or  nec- 
essarily passed  upon  an  issue  of  that  charac- 
ter. Chapinr.Fye  (1000)  170  U.  8.  127, 
ante,  71,  21  Sup.  Ct  Rep.  71 ;  Loeb  t.  Colum- 
bia Twp.  170  U.  8.  472,  onto,  174, 21  Sup.  Ct. 
Rep.  174. 

Dismissed  for  want  of  jurisdiction, 


(179  V.  B.  602) 

THE  MISSOURI,  KANSAS,  4  TEXAS 
RAILWAY  COMPANY  OF  TEXAS, 
Plff.  in  Err., 

v. 

MOLLIS  F.  FERRIS,  Mattie  Lee,  Sam. 
Richard  Ferris,  Price  Franklin  Ferris, 
Mina  Katie  Ferris,  Millie  Caldona  Ferris, 
Henry  Cordell  Ferris,  Dovie  Emeline  Fer- 
ris, and  Lovie  Eveline  Ferris. 

Error  to  state  oourt — Federal  question — de- 
cision on  other  grounds. 

The  ruling  of  a  trial  court  In  favor  of  the  con- 
stitutionality of  Tex.  act  April  22,  1807, 
which  makes  the  statutory  provisions  for  a» 
parte  depositions,  to  the  effect  that  refusal  to 
answer  shall  be  token  as  an  admission,  In- 
applicable to  cases  in  which  either  party  Is 
a  corporation,  does  not  present  a  Federal 
question  for  review  by  the  Supreme  Court  of 
the  United  States  on  writ  of  error,  where  the 
final  decision  of  the  trial  court  Is  based  on 
the  ground  that  there  had  been  no  such  re- 
fusal to  answer  as  would  constitute  an  ad- 
mission, even  It  the  general  statutory  provi- 
sions were  applicable  to  the  case. 

[No.  340.] 

Submitted  December  S,  1900.    Decided  De- 
cember 84,  1900. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  decision  af- 
firming a  judgment  in  an  action  for  negli- 
gence. On  motion  to  dismiss  or  affirm.  Af- 
firmed. 

Statement  by  Mr.  Justice  Brewers 
This  was  an  action  commenced  in  the  Dis- 
trict Court  of  Bastrop  County,  Texas,  on 
January  31,  1800,  by  the  defendants  in  er- 
ror, as  plaintiffs,  to  recover  damages  sus- 
tained by  the  death  of  their  father,  charged 
to  have  been  occasioned  through  the  negli- 
gence of  the  railway  company.  Judgment 
having  been  rendered  in  favor  of  the  plain- 
tiffs, it  was  taken  on  appeal  to  the  court  of 
civil  appeals  for  the  third  supreme  judicial 
district  of  the  state  of  Texas,  and  by  that 
court  affirmed.  An  application  to  the  su- 
preme court  of  the  state  for  a  writ  of  error 
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having  been  denied,  ibis  writ  of  error  m 
•ued  out. 

The  case  present*  these  facts:  An  act  of 
the  legislature  of  the  state  of  Texas,  passed 
February  15,  1858,  appearing  in  chapter  3, 
title  40,  Revised  Statutes  of  1895,  in  the  fol- 
lowing sections  reads : 

"Article  2293.  Either  party  to  a  suit  may 
examine  the  opposing  party  as  a  witness, 
upon  interrogatories  filed  in  the  cause,  and 
shall  have  the  same  process  to  obtain  his  tes- 
timony as  in  the  case  of  any  other  witness, 
and  his  examination  shall  be  conducted,  and 
his  testimony  received,  in  the  same  manner, 
and  according  to  the  same  rules,  which  apply 
in  the  case  of  any  other  witness,  subject  to 
the  provisions  of  the  succeeding  articles  of 
this  chapter. 

"Article  2294.  It  shall  not  be  necessary  to 
give  notice  of  the  filing  of  the  interrogato- 
ries, or  to  serve  a  copy  thereof  on  the  adverse 
party,   before   a   commission   shall  issue 
to  take  the  answers  thereto;  nor  shall  it 
n  be  any  objection  to  the  interrogatories  that 
ts  they  are  leading  in  their  character. 
*   '"Article  2295.  A  commission  to  take  the 
answers  of  the  party  to  the  interrogatories 
filed  shall  be  issued  by  the  clerk  or  justice, 
and  be  executed  and  returned  by  any  author- 
ized officer  as  in  other  cases." 

"Article  2297.  If  the  party  interrogated 
refuses  to  answer  the  officer  executing  the 
commission  shall  certify  such  refusal,  and 
any  interrogatory  which  the  party  refuses  to 
answer,  or  which  he  answers  evasively,  shall 
be  taken  as  confessed." 

On  April  22,  1807,  this  amendment  was 
mode: 

"Where  either  party  to  any  suit  is  a  corpo- 
ration, neither  party  thereto  shall  be  permit- 
ted to  take  ex  parte  depositions."  Tex.  Gen. 
Laws  1897,  p.  117. 

Prior  to  the  trial  an  effort  was  made  to 
take  the  testimony  of  two  of  the  plaintiffs, 
Sam  Ferris  and  Frank  Ferris,  the  one  four- 
teen years  of  age  and  the  other  twelve  years 
of  age.  Interrogatories  were  prepared  by 
the  defendant,  and  the  clerk  of  the  court  was 
designated  as  the  officer  to  take  the  deposi- 
tions. On  the  trial  he  testified  in  substance 
that  he  went  to  the  place  where  the  boys 
were  living  with  their  uncle;  that  the  uncle 
refused  to  permit  them  to  be  questioned, 
though  neither  of  the  boys  was  asked  any 
question  or  declined  to  answer  any  interroga- 
tory, lie  further  testifies  that  the  uncle 
"told  me  that  he  had  seen  no  attorney; 
.  .  .  that  he  would  bring  the  boys  to 
town  that  afternoon  to  see  their  attorneys, 
and  then  if  there  was  no  objection  Judge 
Oar  wood  (counsel  for  defendant)  could  ask 
them  what  he  wanted  to." 

The  trial  court  overruled  the  motion  of 
defendant  to  take  the  interrogatories  con- 
fessed as  against  the  two  plaintiff's. 

Mr.  H.  M.  Garwood  for  plaintiff  in  er- 
ror. 

Mr.  John  W.  Parker  for  defendants  in 


Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court:  .* 

This  case  is  before  us  on  a  motion  to  dis-  » 
miss  or  affirm.  The*parties  being  citizens  of  * 
the  same  state,  the  jurisdiction  of  this  court 
is  invoked  on  the  alleged  ground  of  a  Feder- 
al question.  It  is  contended  that  the  amend- 
ment of  April  22,  1897,  which  takes  away,  in 
cases  in  which  a  corporation  is  a  party  on 
either  side,  the  right  to  preliminary  ex  parte 
depositions,  is  in  conflict  with  the  14th 
Amendment  to  the  Federal  Constitution,  in- 
asmuch as  it  is  unwarranted  class  legisla- 
tion, and  denies  the  equal  protection  of  the 
laws. 

If  we  examine  the  opinion  of  the  court  of 
civil  appeals,  or  the  proceedings  in  the  su- 
preme court  of  the  state,  we  find  no  reference 
to  that  question.  It  either  was  not  called  to 
the  attention  of  those  tribunals  or  was  un- 
noticed by  them.  Turning  to  the  record  of 
the  trial  in  the  district  court  it  appears  that 
when  the  interrogatories  were  presented,  to- 
gether with  the  certificate  of  the  clerk  that 
the  two  plaintiffs  named  had  refused  to  an- 
swer, the  court  ruled  that  the  act  of  April 
22,  1807,  was  constitutional;  that,  therefore, 
the  defendant  had  no  right  to  present  such 
interrogatories,  and  overruled  its  motion 
that  they  be  taken  as  confessed ;  and  that  the 
defendant  excepted  upon  the  ground  of  a 
conflict  between  such  statute  and  the  14th 
Amendment.  It  further  appears  that  there- 
upon the  plaintiffs  asked  permission  to  in- 
troduce testimony  in  respect  to  such  refusal, 
and  the  testimony  being  produced,  it  was 
disclosed  that  the  only  refusal  was  that  of 
the  uncle ;  that  the  boys  not  only  did  not  de- 
cline to  answer,  but  were  not  even  asked  any 
of  the  interrogatories ;  and  that  the  uncle  de- 
clared that  he  would  take  the  boys  to  town 
that  afternoon  to  consult  attorneys,  and 
then,  if  there  was  no  objection,  the  defend- 
ant's counsel  might  ask  them  what  he 
wished.  Upon  this  testimony  the  court 
again  overruled  the  motion  of  the  defendant 
to  take  the  interrogatories  as  confessed. 

While  the  court,  in  the  first  instance,  ex- 
pressed an  opinion  that  the  act  of  1897  was 
constitutional,  yet  its  final  ruling  was  based 
upon  the  disclosure  made  by  the  testimony. 
That  disclosure  was  of  facts  which,  under 
the  original  statute  and  irrespective  of  the 
amendment  of  1897,  did  not,  according  to  the 
rulings  of  the  supreme  court  of  the  state,  en- 
title the  defendant  to  have  the  interrogate- « 
ries  taken  as  confessed.  In  Wofford  v.  2 
'Farmer,  00  Tex.  651,  40  S.  W.  788,  it  ap-» 
peared  that  the  notary,  acting  for  the  defend- 
ants, without  having  given  any  previous  no- 
tice, came  to  the  plaintiff  and  demanded  that 
he  should  answer  the  interrogatories;  that 
the  plaintiff  refused  to  answer,  assigning  as 
a  reason  that  he  wished  to  see  his  attorneys, 
and  that  it  was  necessary  that  he  should  ex- 
amine some  papers  before  giving  his  answers. 
The  supreme  court  sustained  the  action  of 
the  trial  court  in  declining  to  hold  the  inter- 
rogatories taken  as  confessed,  saying,  p.  654, 
S.  W.  p.  789: 

"The  statute  gives  a  party  to  whom  inter- 
rogatories are  propounded  by  his  adversary 
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the  right,  la  um  to  the  questions  pro- 
pounded, to  state  any  matter  connected  with 
the  cause  and  pertinent  to  the  issue  to  be 
tried.'  Bev.  Stat.  art.  229S.  Consultation 
with  his  counsel  is  necessary  to  a  judicious 
exercise  of  this  right.  The  pririlege  given  by 
the  statute  to  a  party  to  a  suit  to  propound 
interrogatories  to  the  opposite  party  for  the 
purpose  of  discovering  evidence  is  an  im- 
portant one;  but  in  our  opinion  was  not  giv- 
en for  the  purpose  of  entrapping  his  adver- 
sary, and  hence  the  latter  should  not  be  de- 
nied the  right  of  consultation  with  his  at- 
torney. A  refusal  to  answer  without  giving 
a  reasonable  time  for  such  consultation 
should  not  be  deemed  contumacious,  and  a 
certificate  made  under  such  circumstances 
should,  upon  a  proper  motion,  supported  by 
proof  of  the  facts,  be  suppressed.  Bounds 
v.  lAUle,  76  Tex.  316, 12  S.  W.  1109;  Robert- 
son  v.  Uelasky,  84  Tex.  659,  19  S.  W.  776. 

The  cases  cited  in  this  quotation  go  to  sus- 
tain the  proposition  that  the  refusal  of  the 
party  to  answer  must  be  wilful  and  contuma- 
cious. Such  being  the  construction  placed 
by  the  supreme  court  of  the  state  upon  the 
statute,  the  trial  court  properly  held  that  the 
certificate  of  the  officer  to  the  refusal  of  the 
plaintiffs  was  not  conclusive,  and  that  upon 
the  facta  as  disclosed  the  interrogatories 
should  not  be  taken  as  confessed.  Now, 
whatever  may  have  been  the  opinion  of  the 
trial  court  as  to  the  validity  of  the  act  of 
1897,  no  matter  what  may  have  been  said  in 
the  progress  of  the  trial  in  respect  to  its  va- 
lidity, if  the  final  ruling  was  based  upon  a 
state  of  facts  which  put  the  act  entirely  out 
of  the  case,  it  cannot  be  that  we  are  called 
upon  to  consider  any  expression  of  opinion 
concerning  it,  for  such  expression 'was  not 
necessary  for  the  decision.  Moot  questions 
require  no  answer. 

This  being  the  only  matter  suggested,  and 
it  appearing  that  the  Federal  question  stat- 
ed in  the  record  calls  for  no  decision,  judg- 
ment is  affirmed. 

(179  u.  s.  eo«)  ■~— 
MARY   LOUISE  KENADAY,  Executrix, 
Plff.  in  Err.  and  Appt., 
v. 

ARABELLA  D.  SINNOTT,  William  A. 
Piles,  Ida  Piles  Miller,  and  Belle  Hubert 

Appeal — decree  of  probate  court  as  a  decree 
in  equity — finality  of  decree — bequest  of 
money  in  bank — effect  of  subsequent  pur- 
chase of  bonds  therefrom. 

1.  Exceptions  to  an  accounting  by  an  execu- 
trix In  the  supreme  court  of  the  District  of 
Columbia  sitting  as  an  orphans'  court  make 
a  case  for  equitable  cognisance  which  Is 
properly  reviewed  by  appeal  rather  than  by 
writ  of  error. 

2.  Jurisdiction  over  an  alleged  residue  of  per- 
sonalty In  the  hands  of  an  executrix,  undis- 
posed of  by  the  will,  can  be  exercised  by  the 
supreme  court  of  the  District  of  Columbia 
sitting  as  an  orphans'  court.  In  a  controversy 
between  the  next  of  kin  and  the  executrix, 
under  Md.  testamentary  act  of  January  20, 
1790,  chap  101,  subchap.  IS,  I  12  (2  Kilty 


Nov.  Seem  1798),  string  the  court  power  to 
decree  upon  accounts,  claims,  and  demands 
existing  between  legatees  or  persona  entitled 
to  any  distributable  part  of  an  Intestate's  es- 
tate, and  executors  and  administrators,  with 
power  to  enforce  obedience  to  such  decrees 
In  the  same  ample  manner  as  the  court  of 
chancery  may. 

3.  A  decision  of  the  court  of  appeal*  of  the 
District  of  Columbia,  reversing  and  remand- 
ing a  case  for  the  restatement  of  the  account 
of  an  executrix,  and  determining  who  were 
the  next  of  kin,  the  proportions  they  should 
take,  the  effect  of  the  death  of  one  or  more  of 
them,  and  any  other  questions  that  might 
arise,  was  not  Anal  so  as  to  Justify  an  ap- 
peal by  the  executrix  therefrom,  although  the 
other  parties  might  have  appealed  had  It  been 
a  decree  of  affirmance. 

4.  A  will  Inartldcially  drawn,  showing  beyond 
doubt  an  Intention  to  dispose  of  all  the  tes- 
tator's property,  and  bequeathing  to  bis  wife 
deposits  In  a  bank  "amounting  to  110,000, 
more  or  less,"  entitles  her  to  bonds  purchased 
after  the  will  was  made,  amounting  to  about 
$9,000,  when  the  deposit  In  the  bank  was  re- 
duced by  a  corresponding  amount,  and  the 
bonds  must  otherwise  remain  undisposed  of 
by  the  will. 

[No,  66.] 

Argued  November  S,  1900.   Decided  Decem- 
ber th,  1900. 

T  N  ERROR  to  and  Appeal  from  the  Court 
1  of  Appeals  of  the  District  of  Columbia  to 
review  a  decision  approving  a  final  account 
of  an  executrix  on  her  appeal  from  the  Su- 
preme Court  sitting  as  an  orphans'  court. 
Reversed. 

See  same  case  below,  14  App.  D.  C  L 

Statement  by  Mr.  Chief  Justice  Fuller i  o 
•This  was  a  proceeding  for  the  settlement* 
of  the  final  account  of  Mary  Louise  Kenaday, 
as  executrix  of  Alexander  M.  Kenaday,  in  the 
supreme  court  of  the  District  of  Columbia, 
holding  a  special  term  for  orphans'  court 
business.  Alexander  M.  Kenaday  died  in  the 
District  of  Columbia,  March  25,  1897,  leav- 
ing a  will,  which  was  probated  in  the  or- 
phans' court  of  the  District  at  the  April 
term,  1897,  and  was  as  follows: 

"In  the  name  of  God,  Amen.  I,  Alexander 
McConnell  Kenaday,  resident  of  Washington, 
District  of  Columbia,  being  of  sound  and  dis- 
posing mind  and  memory,  calling  to  mind 
the  frailty  and  uncertainty  of  human  life, 
and  being  desirous  of  settling  my  worldly 
affairs  and  directing  how  the  estates  which 
it  has  pleased  God  to  bless  me  shall  be  dis- 
posed of — after  my  decease — while  I  have 
strength  and  capacity  so  to  do,  do  make  and 
publish  this  last  will  and  testament,  hereby 
revoking  and  making  null  and  void  all  other 
last  wills  and  testaments  by  me  heretofore 
made.  And  first,  I  commend  my  mortal  be- 
ing to  Him  who  gave  it,  and  my  body  to  the 
earth,  to  be  buried  with  [ast]  as  little  ex- 
pense by  my  executor  hereinafter  named. 

"Imprimts.  My  will  is  that  all  my  just 
debts  and  funeral  charges  shall  be  paid  out 
of  my  estate,  by  my  executrix. 
"Item.   I  give,  devise  and  bequeath  to  my 
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Moved  wife,  Mary  Louise  Kensday,  ail  my 
real  estate,  household  furniture,  and  claims 
pending  in  the  oourts  in  relation  to  said  real 
estate,  to  wit: 

"House  and  lot  known  as  No.  507  A  509  on 
F  street,  northwest,  Washington,  D.  C.  lot 
No.  2  (east  half)  of  square  482,  30  z  101.10. 

"House  and  lot  known  as  No.  021  H  street, 

northwest*  lot  No.  48*3  sq.  No.  483,  20ax  133 

to  an  alley. 
"House  and  lot  known  as  No.  2006  a  street, 
« northwest,  lot  No.  25  in  square  No.  103, 
§  M%z  120  ft.  to  an  alley. 

•  '"And  I  hereby  authorize  my  wife,  as  exec- 
utrix, to  convey  by  deeds  in  fee  simple  any 
or  all  of  said  real  estate  in  accordance  with 
the  laws  of  the  District  of  Columbia,  under 
the  adviee  of  some  competent  attorney. 

"Item.  Included  as  claims  pending  in  the 
courts  are:  An  account  for  taxes  against 
the  estate  of  Be  Vaughn  v.  De  Vaughn,  un- 
justly withheld,  in  charge  of  my  attorney 
Woodbury  Wheeler,  Esq.  Also,  an  account 
for  moneys  withheld  by  the  trustees  of  Ed- 
wards v.  Maupin.  In  charge  of  my  attorney 
Frank  W.  Hackett,  Esq.,  amounting  to  $1,- 
078  with  interest  at  6  per  cent  per  annum 
from  March  7,  1888. 

"Also,  my  business  as  a  claim  agent  and 
as  publisher  of  The  Vedette,'  together  with 
all  books,  papers,  flies,  office  furniture,  Ac., 
ate  Also,  200  shares  of  Sutro  Tunnel  stock 
and  Comstock  bonds;  also,  notes  and  evi- 
dences of  indebtedness  to  me,  of  more  or  less 
value;  also,  deposits  of  currency  entered  on 
my  bank  book  of  the  National  Metropolitan 
Bank,  amounting  to  $10,000.00  more  or  less. 

'It am.  I  give,  devise  and  bequeath  to  my 
beloved  sister  Arabella  D.  Sinnott,  residing 
in  New  Orleans,  La.,  twelve  thousand  dollars 
to  registered  U.  8.  4  %  bonds,  on  special 
deposit  in  the  National  Metropolitan  Bank. 

Item.  I  give,  devise  and  bequeath  to  the 
surviving  children  of  my  deceased  sister, 
Martha  J.  Piles,  out  of  the  residue  of  4% 
bonds  deposited  as  aforesaid  ($3,600.00)  as 
follows :  To  Mrs.  Belle  Hubert,  $600.00.  To 
Wm.  A.  Piles,  $500.00.  To  Ida  Piles,  $500.- 
00.  To  Eloise  Piles,  $500.00.  To  Edith  K. 
Piles,  $750.00   To  Henry  C.  Piles,  $250.00. 

"Item.  The  promissory  note  for  $1,100.00 
filed  with  a  chattel  mortgage  in  my  name  in 
the  office  of  the  recorder  of  deeds,  in  the  Dis- 
trict of  Columbia,  signed  by  Mrs.  Anna 
Here  en  way,  shall  be  cancelled  and  my  exec- 
utrix may  allow  Mrs.  Hemenway  $500  in 
settlement  of  her  account. 

"The  bond  of  the  city  of  Richmond,  for 
$5,000.00  bearing  5  per  cent,  interest,  payable 
January  and  July — (on  special  deposit  with 
the  4%,  bonds  of  the  U.  S.  in  the  National 
a  Metropolitan  Bank)  is  hereby  devised  and 
S  bequeathed  to  my  wife  and  executrix. 

*  •"The  sum  of  $5,000.00  advanced  to  Wm. 
C  McQeorge  of  San  Francisco,  California,  no 
account  of  which  has  been  rendered  by  him, 
Is  hereby  devoted  to  the  relatives  of  my 
wife,  and  used  according  to  her  discretion.*' 

The  will  was  subscribed  by  the  testator, 
April  S,  1894,  in  the  presence  of  three  wit- 
nesses, whose  attestation  was  sworn  to. 

Mrs.  Eenaday  duly  qualified  as  executrix, 


and  proceeded  in  the  discharge  of  her  duties. 
On  June  10,  1898,  under  the  order  of  the  or- 
phans' court,  the  executrix  gave  notice,  ap- 
pointing Friday,  July  8,  1898,  as  the  day  for 
the  settlement  of  her  final  account  as  exec- 
utrix by  that  court;  and  for  making  dis- 
tribution of  the  estate  under  its  orders. 

Arabella  D.  Sinnott,  William  A.  Piles,  Ida 
Piles  Miller,  and  Belle  Hubert  appeared  and 
filed  their  petition,  claiming  as  distributees 
as  the  only  surviving  next  of  kin  and  heirs 
at  law  of  the  decedent.  They  admitted  the 
receipt  from  the  testatrix  of  their  respective 
legacies  under  the  will,  and  that  another 
legatee  therein  named,  Edith  K.  Piles,  sines 
dead,  had  also  received  her  legacy;  and  said: 
"The  other  two  legatees,  to  wit,  Henry  C. 
Piles,  and  Eloise  Piles,  have  not  been  paid 
the  amounts  left  them,  the  said  Eloise  having 
died  before  the  testator,  Alexander  M.  Kan- 
aday,  and  the  said  Henry  C.  not  having  been 
heard  from  during  the  last  six  years  and  who 
your  petitioners  believe  is  dead." 

The  final  account  of  the  executrix  was 
made  up  and  filed  July  16,  1898,  showing 
that  she  charged  herself  with  a  $5,000  bond 
of  Richmond,  Virginia;  $24,500  United 
States  registered  bonds;  200  shares  stock 
Comstock  Tunnel  Company  and  one  certifi- 
cate of  scrip  of  that  company,  appraised  as 
valueless;  cash  found  on  deposit  in  National 
Metropolitan  Bank,  $810.60;  and  some  items 
of  interest,  etc ;  that  the  Hemenway  note 
had  not  been  found;  that  she  credited  her- 
self with  disbursements  for  costs,  funeral  ex- 

J tenses,  etc.;  with  commissions;  and  with 
egacies  paid  or  otherwise  satisfied,  but  not 
including  therein  the  $810.60  on  deposit;  and 
that  there  was  in  her  hands  $9,218.76,  "con- 
sisting mainly  of  United  States  bonds  and0 
deposits  in  bank,"  which  the  executrix  cred-g 
ited  herself  with  "on  aceount'of  the  bequest  ? 
to  her  by  the  testator  of  'notes  and  evidences 
of  indebtedness  to  me,'  'deposits  of  currency 
entered  on  my  bank  book,'  and  other  personal 
estate,"  and  thus  balanced  and  closed  the  ac- 
count in  full. 

The  intervening  next  of  kin  claimed  the 
balance  on  the  ground  that  it  was  residuary 
estate,  and  that,  there  being  no  residuary 
clause  in  the  will,  it  necessarily  belonged  to 
them;  and  filed  their  exceptions  to  the  ac- 
count as  stated,  particularly  excepting  to 
the  credit  of  the  $9,218.76. 

A  certificate  of  the  Register  of  the  Treas- 
ury was  filed,  to  the  effect  that  the  records  of 
his  office  showed  that  registered  4  per 
cent  bonds  of  the  United  States  were  stand* 
ing  in  the  name  of  Alexander  M.  Kenaday  on 
the  1st  day  of  April,  1897,  to  the  amount  of 
$24,500;  of  which,  bonds  to  the  amount  of 
$15,500  bore  date  April  23,  1889,  and  bonds 
to  the  amount  of  $9,000  bore  date  April  1, 
1895. 

The  orphans'  court,  Hagner,  J.,  presiding, 
on  October  11, 1898,  overruled  the  exceptions, 
and  approved  the  final  account  of  the  execu- 
trix as  stated.  All  said  next  of  kin  there- 
upon appealed  from  this  order  to  the  court 
of  appeals  for  the  District  of  Columbia, 

At  the  January  term,  1899,  the  cause  was 
heard,  the  order  was  reversed  with  costs,  and 
the  cause  was  remanded  to  the  court  below 
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with  a  direction  "that  the  account  be  re- 
stated in  accordance  with  the  principles  of 
the  opinion  of  this  court."  14  App.  D.  C. 
1.  The  mandate  having  gone  down  the  ac- 
count of  the  executrix  was  restated  as  di- 


rected by  the  court  of  appeals,  and  approved 
February  10,  1899. 

The  balance  for  distribution  according  to 
that  account  was  stated  to  be  $8,285.64,  and 
the  distributive  shares  as  follows: 


To  Arabella  D.  Slnnott,  sister,  %  14,142  83 


"  Mrs.  Belle  Piles  Hubert,  nleoe,  1-6  of  1-3 
-  Edltb  K.  PUes  "      »  "  « 

"  Ida  PUes  Miller, 
"  William  A.  Piles,  nephew, 
"Henry  C.  Piles,  * 
Fractions  


*  On  the  same  10th  of  February,  Mrs.  Ken- 
aday was  ordered  to  pay  over  and  deliver  to 
the  said  Arabella  D.  Sinnott,  through  her 
attorneys  of  record,  the  sum  of  $4,142.82, 
being  her  distributive  share  of  said  estate, 
taking  receipt  for  the  same.  Thereupon  Mrs. 
Kenaday  appealed  in  open  court  to  the  court 
of  appeals  from  the  order  of  February  10, 
approving  and  passing  the  account,  and  from 
the  order  directing  the  distribution  to  Ara- 
bella D.  Sinnott  of  the  amount  therein  men- 
tioned as  her  share.  An  appeal  bond  in  the 
sum  of  $8,000  running  to  Arabella  D.  Sin- 
nott, to  operate  as  a  supersedeas  to  the  or- 
der directing  the  payment  to  her  of  $4,142.- 
82  was  required  by  order  of  court,  and  it 
was  also  directed  that  the  penalty  of  a  bond 
for  costs  in  the  matter  of  the  appeal  from 
tiie  order  approving  the  account,  filed  the 
same  day,  be  fixed  at  $50,  or  in  lieu  of  such 
bond  for  costs,  a  deposit  of  that  amount  in 
cash.  A  supersedeas  bond  in  the  penalty  of 
$8,000  was  approved,  filed,  and  recorded, 
and  $50  was  deposited  in  lieu  of  bond  on  ap- 
peal from  the  order  approving  the  account. 
The  court  of  appeals  filed  an  opinion,  per 
curiam,  that  on  examining  the  transcripts 
of  record  it  was  found  that  the  court  be- 
low had  in  the  restatement  of  the  account 
followed  and  observed  the  mandate  sent 
down  on  the  former  appeal,  and  that  it  was 
ordered  that  the  motion  made  by  the  said 
Arabella  B.  Sinnott  to  dismiss  or  affirm  the 
order  of  the  court  below  approving  and  pass- 
ing said  final  account  of  the  estate,  under 
role  sixteen  of  the  court,  be  denied,  but  that 
the  said  final  order  of  said  court  approving 
and  passing  said  account,  the  same  bearing 
date  the  10th  day  of  February,  1899,  on  the 
appeal  of  the  said  Mary  L.  Kenaday,  execu- 
trix, be  affirmed,  "the  said  account  appear- 
ing to  be  stated  in  accordance  with  the  man- 
date of  this  court  issued  on  the  former  ap- 
peal." Thereupon  judgment  was  entered 
April  5,  1899,  "that  the  order  of  the  said 
supreme  court  in  this  cause,  of  February  10, 
1899,  approving  and  passing  account  be,  and 
the  same  is  hereby,  affirmed  with  costs."  A 
writ  of  error  to  remove  the  cause  to  this 
court  was  thereupon  allowed  by  that  court, 
and  issued,  a  supersedeas  bond  being  given 
and  approved.  Subsequently  the  executrix, 
being  in  doubt  whether  the  proceedings  to 
obtain  a  review  should  be  by  writ  of  error,  or 
appeal,  prayed  an  appeal,  which*was  granted 
in  these  words:  "On  motion  of  Mary  L. 
Kenaday,  executrix,  by  her  attorney,  and  it 
appearing  to  the  court  that  the  practice  In 
cases  exactly  of  the  character  of  the  present 
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one  has  not  been  established  by  precedent,  It 
is  adjudged  and  ordered  by  the  court  this 
17th  day  of  April,  1899,  that  said  executrix 
be,  and  she  is  hereby,  allowed  an  appeal  from 
the  order  of  this  court  passed  herein  April  6, 
1899,  and  that  the  same  bond  in  the  sum  of 
$10,000  to  act  as  a  supersedeas  upon  the  is- 
suing a  writ  of  error  in  this  case,  shall  stand 
and  act  as  a  supersedeas  upon  said  appeal, 
or  according  as  a  writ  of  error  or  appeal  is 
ultimately  decided  to  be  the  method  of  ob- 
taining a  review  of  the  decision  of  this  court 
in  said  cause." 

The  supersedeas  bond  was  in  the  sum  of 
$10,000,  and  ran  to  Arabella  D.  Sinnott, 
William  A.  Piles,  Ida  Files  Miller,  and  Belle 
Hubert 

Mr.  Wm.  Henry  Dennis  for  plaintiff  in 
error  and  appellant. 

Mesttrt.  Wat.  A.  Milliken  and  F.  P.  B. 
Bands  for  defendants  in  error  and  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  court  of  appeals  allowed  a  writ  of  er- 
ror to  review  its  decree  approving  the  final 
account,  and,  a  few  days  subsequently,  and 
at  the  same  term,  in  view  of  the  fact  that 
the  practice  in  cases  of  this  precise  character 
had  not  been  established,  also  allowed  an  ap- 
peal, the  supersedeas  bond  on  the  writ  to 
stand  on  the  appeal,  if  appeal  were  deter- 
mined to  be  the  correct  method  of  procedure. 
The  cause  was  docketed  in  this  court  as  on 
writ  of  error,  and  as  on  appeal,  and  appel- 
lees or  defendants  in  error  move  to  dismiss 
the  appeal  because  the  writ  of  error  had  pre- 
viously issued,  and  the  writ  of  error  because 
the  remedy  was  by  appeal.  We  must  decline, 
however,  to  sustain  both  motions  on  these 
grounds  under  the  circumstances.  The  de- 
termination of  the  proper  course  to  be  taken 
in  seeking  our  jurisdiction  will  dispose  of  a 
one  motion  or  the  other.  3 
*By  {  8  of  the  act  of  February  9,  1893,  27* 
Stat,  at  L.  434,  chap.  74,  final  judgments  or 
decrees  of  the  court  of  appeals  are  to  be  re- 
examined by  this  court  on  writ  of  error  or  ap- 
peal in  the  same  manner  and  under  the  same 
regulations  as  theretofore  provided  in  cases 
of  writs  of  error  or  appeals  from  judgments 
in  the  supreme  court  of  the  District  of 
Columbia. 

In  Ormsby  v.  Well,  134  TJ.  S.  47,  33  L.  ed. 
805, 10  Sup.  Ct.  Rep.  478,  it  was  ruled  that  a 
writ  of  error  would  lie  to  review  a  judgment 
of  the  supreme  court  of  the  District  of 
Columbia,  admitting  a  will  to  probata,  not 
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merely  because  in  that  ease  a  trial  by  jury 
had  been  actually  had,  but  upon  the  more 
general  grounds,  thus  stated  by  Mr.  Justice 
Harlan:  "It  is,  of  course,  undisputed  that 
a  final  decree  in  equity,  in  the  court  below, 
oannot  be  reviewed  here  by  means  of  a  writ 
of  error.  But  a  proceeding  involving  the 
original  probate  of  a  last  will  and  testament 
Is  not  strictly  a  proceeding  in  equity,  al- 
though rights  arising  out  of,  or  dependent 
upon,  such  probate  have  often  been  deter- 
mined by  suits  in  equity.  In  determining 
the  question  of  the  competency  of  the  de- 
eeased  to  make  a  will,  the  parties  have  an  ab- 
solute right  to  a  trial  by  jury,  and  to  bills 
of  exceptions  covering  all  the  rulings  of  the 
court  during  the  progress  of  such  trial. 
These  are  not  the  ordinary  features  of  a  suit 
rin  equity.  A  proceeding  in  this  District  for 
the  probate  of  a  will,  although  of  a  pecu- 
liar character,  is  nevertheless  a  case  in  which 
there  may  be  adversary  parties,  and  in  which 
there  may  be  a  final  judgment  affecting 
rights  of  property.  It  comes  within  the 
▼cry  terms  of  the  act  of  Congress  defining 
the  cases  in  the  supreme  court  of  this  Dis- 
trict, the  final  judgments  in  which  may  be 
re-examined  here.  If  it  be  not  a  case  in 
equity,  it  is  to  be  brought  to  this  court  upon 
writ  of  error,  although  the  proceeding  may 
not  be  technically  one  at  law,  as  distin- 
guished from  equity."  And  see  Campbell  v. 
Porter,  162  U.  S.  478,  40  L.  ed.  1044,  16  Sup. 
Ct  Rep.  871. 

But  while  that  is  the  established  rule  in 
that  class  of  cases,  it  by  no  means  follows 
that  it  is  applicable  in  this  case. 

At  common  law  jurisdiction  over  the  es- 
tates of  deceased  persons  vested  in  the 
ecclesiastical,  common-law  and  chancery 
2  courts,  and,  in  this  country,  courts  of  pro- 
S  bate  or  orphans'  courts  have  universally  been 
*  created  by  statute  for  the  general  'exercise 
of  that  jurisdiction,  including  the  exercise 
of  equitable,  as  well  as  common-law,  powers 
and  the  pursuit  of  appropriate  procedure. 

The  District  supreme  court  sits  as  an  or- 
phans' court,  and  by  i  1  of  subchap.  15  of 
chap.  101  of  the  Maryland  testamentary  act 
of  January  20,  1799  (2  Kilty,  November 
Session,  1708),  the  orphans'  court  was  insti- 
tuted "for  the  purpose  of  taking  the  probate 
of  wills,  granting  letters  testamentary  and 
of  administration,  directing  the  conduct  and 
settling  the  accounts  of  executors  and  admin- 
istrators, securing  the  rights  of  legatees, 
superintending  the  distribution  of  the  es- 
tates of  intestates,  securing  the  rights  of  or- 
phans and  legatees,  and  administering  jus- 
tice in  all  matters  relative  to  the  affairs  of 
deceased  persons,  according  to  law." 

By  other  sections  it  is  made  the  duty  of 
the  executor  or  the  administrator,  on  settle- 
ment of  his  account,  to  deliver  up  the  estate, 
or  deliver  up  and  distribute  the  surplus  or 
residue. 

And  by  J  12,  of  subchap.  15,  it  is  provided 
that  "the  orphans'  court  shall  have  full  pow- 
der, authority,  and  jurisdiction  to  examine, 
hear,  and  decree  upon,  all  accounts,  claims, 
and  demands,  existing  between  wards  and 
then*  guardians,  and  between  legatees,  or 
(persons  entitled  to  any  distributable  part  of 1 


an  intestate's  estate,  and  executors  and  ad- 
ministrators, and  may  enforce  obedience  to, 
and  execution  of,  their  decrees,  in  the  same 
ample  manner  as  the  court  of  chancery  may.'* 

There  can  be  no  question  that  the  District 
supreme  court  was  clothed,  as  an  orphans' 
court,  with  ample  powers  to  proceed  in  the 
settlement  of  estates  and  the  distribution 
thereof  to  those  entitled,  in  accordance  with 
equitable  principles  and  procedure;  and  we 
think  that  the  controversy  raised  by  the  ex- 
ceptions of  the  next  of  kin  to  this  final  ac- 
count was  in  its  nature  of  equitable  cogniz- 
ance, and  that  the  decree  of  the  court  of  ap- 
peals is  properly  reviewable  on  appeal  rather 
than  on  writ  of  error. 

The  reasoning  which  conducts  to  this  con- 
clusion in  proceedings  of  this  character  in 
effect  disposes  of  the  contention  of  appellant 
that  the  decree  should  be  reversed  because  o 
the  orphans'  court  had  no  jurisdiction  over  J 
an  alleged  residue  of*personalty  in  the  hands  • 
of  an  executrix  undisposed  of  by  the  will,  as 
jurisdiction  over  it  belonged  solely  to  a 
court  of  equity,  as  a  matter  of  trust.  Alvey, 
Ch.  J.,  in  the  opinion  reported  14  App.  D.  C. 
1,  21,  discussed  the  subject  at  length,  and, 
among  other  things,  said:  "The  executor, 
as  is  well  understood,  derives  his  title  as  ex- 
ecutor from  the  will  of  the' testator,  but  he 
takes  no  beneficial  interest  in  the  undisposed 
of  surplus  or  residue  of  the  personal  estate, 
by  mere  implication  or  construction,  as  by 
the  former  English  rule.  It  is  true  every 
executor  is,  in  a  certain  sense  and  to  a  cer- 
tain extent,  a  trustee  for  all  persons  inter- 
ested in  the  preservation  and  distribution  of 
the  personal  estate  of  the  testator,  and  he 
is  equally  so  in  respect  of  the  surplus  or 
residue  of  the  estate  undisposed  of  by  the 
will,  as  of  any  other  portion  of  the  estate. 
He  takes  the  estate  under  the  will  for  pur- 
poses of  administration,  and  of  distribution 
to  those  entitled ;  and  while  a  court  of  equi- 
ty has  a  long  established  jurisdiction  in  all 
matters  of  trust,  of  account,  of  administra- 
tion, and  of  construction,  in  the  settlement 
of  estates,  yet  such  jurisdiction  is  not  ex- 
clusive of  the  very  ample  jurisdiction  con- 
ferred on  the  orphans'  courts  of  Maryland, 
and  the  special  term  of  the  supreme  court 
of  this  District  for  orphans'  court  business, 
by  the  testamentary  act  of  1798,  chap.  101. 
That  act  embodies  in  its  various  provisions 
a  testamentary  and  administrative  system, 
intended  to  be  complete  in  itself.''  The 
Chief  Justice  then  gave  a  resume*  of  the  act, 
and  quoted  the  sections  to  which  we  have  al- 
ready referred. 

There  being  a  controversy  over  the  dis- 
tribution between  the  next  of  kin  and  the 
executrix,  we  are  entirely  satisfied  that  the 
powers  vested  in  the  orphans'  court  gave  it 
jurisdiction  to  dispose  thereof,  and  that  ap- 
pellees were  not  compelled  to  go  Into  the 
equity  court. 

Appellees  also  moved  to  dismiss  both  the 
writ  of  error  and  the  appeal,  on  the  ground 
that  the  judgment  of  the  court  of  appeals  on 
the  first  appeal  was  a  complete  and  final  de- 
cree, settling  and  fixing  the  rights  of  the 
parties,  and  that  appellant,  because  she  did 
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not  appeal  therefrom,  was  concluded  from 
any  review  by  this  court  of  the  matters  then 
i  considered. 

!  We  do  not  think  so.  On  the  appeal  of  the 
next  of  kin,  the*  court  of  appeals  reversed 
and  remanded  the  cause  "that  the  account 
be  restated  in  accordance  with  the  principles 
of  the  opinion  of  this  court." 

The  account  was  to  be  entirely  recast  un- 
der the  mandate,  and  the  determination  of 
who  were  the  next  of  kin,  the  proportions 
they  should  take,  the  effect  of  the  death  of 
one  or  more  of  them,  and  any  other  questions 
that  might  arise,  were  remitted  to  the  court 
below.  The  settlement  was  to  be  a  final  set- 
tlement, and  the  decree  reversing  and  re- 
manding that  such  a  settlement  might  be 
had  on  the  principles  indicated  was  not  final 
so  as  to  justify  an  appeal  by  the  executrix 
therefrom,  although,  had  it  been  a  decree  of 
affirmance,  the  present  appellees  might  have 
appealed. 

We  come,  then,  to  the  case  upon  the  merits, 
and  it  must  be  determined  on  the  correct 
construction  of  the  will,  arrived  at  in  ac- 
cordance with  well-settled  applicable  rules. 

The  cardinal  rule  is  that  the  intention  of 
the  testator  expressed  in  his  will,  or  clearly 
deducible  therefrom,  must  prevail,  if  con- 
sistent with  the  rules  of  law.  And  another 
familiar  rule  is  that  the  law  prefers  a  con- 
struction which  will  prevent  a  partial  in- 
testacy to  one  that  will  permit  it,  if  such  a 
construction  may  be  reasonably  given.  And 
in  principle  this  must  be  so  when  it  is  con- 
tended that  the  executor  takes  merely  for 
next  of  kin  claiming  as  distributees  of  an 
alleged  undisposed-of  residue. 

The  general  intention  of  the  testator  in 
this  instance  is  perfectly  clear.  The  will  was 
inartiflcially  drawn,  but  its  various  pro- 
visions, taken  together,  put  it  beyond  doubt 
that  he  intended  to  dispose  of  all  of  his  prop- 
erty, and  we  think  that  he  accomplished  that 
purpose.  In  doing  so  all  property  not  ex- 
pressly given  another  destination  was,  in 
substance,  devised  and  bequeathed  to  his 
wife,  including  some  $10,000  on  deposit.  His 
intention  that  she  should  'thus  take  is  evi- 
dent. And  if  by  the  will  he  disposed  of  ail 
the  property  he  had,  there  appeared  no  neces- 
sity for  a  technical  residuary  clause. 

The  property  enumerated  in  the  will  was 
the  property  he  owned  at  the  time  of  his 
death,  except  that  there  was  but  $810.60  on 
deposit  in  bank,  and  he  had  $9,000  in  United 
States  bonds  more  than  when  the  will  was 
executed.  These  bonds* were  of  a  subse- 
quent date  to  that  of  the  execution  of  the 
will,  and  were  necessarily,  therefore,  pur- 
chased afterwards. 

The  will,  executed  April  3,  1894,  referred 
to  $15,500  of  bonds,  and,  at  his  death,  he 
had  bonds  for  $24,500,  $15,500  dated  April 
23.  1889,  and  $9,000  dated  April  1,  1895. 

The  question  then  really  comes  to  this, 
whether  an  irrebuttable  presumption  arises 
that  the  testator,  by  reducing  the  amount  of 
money  on  hand  at  the  date  of  his  will,  in- 
tended that  the  amount  of  such  reduction, 
though  remaining  in  his  assets  In  another 
form,  should  be  distributed  to  his  next  of  kin 
rather  than  that  his  wife  should  receive  it. 


And  it  is  to  be  observed  at  the  outset  that 
to  each  of  the  next  of  kin  he  made  a  bequest. 
To  his  sister,  Mrs.  Sinnott,  a  specific  legacy 
of  $12,000  of  the  $15,500  of  bonds,  and  to  the 
children  of  a  deceased  sister  legacies  aggre- 
gating $3,000  out  of  the  $3,600  of  bonds  re- 
maining after  the  delivery  of  the  $12,000  to 
Mrs.  Sinnott.  Certain  enumerated  promis- 
sory notes  were  otherwise  disposed  of,  and 
all  the  rest  of  his  property,  real  estate, 
household  furniture,  Richmond  city  bond, 
money,  etc.,  was  devised  and  bequeathed  to 
his  beloved  wife.  There  was  indeed  an  ap- 
parent surplus  of  $500  of  the  $3,500  of  bonds, 
but  the  allowance  to  Mrs.  Hemenway  of  $500 
immediately  followed  the  bequests  to  the 
next  of  kin. 

At  his  death  there  were  on  hand  $9,000 
more  in  bonds,  and  $9,000  less  in  money.  Do 
the  rules  of  law  require  it  to  be  held  that 
by  this  change  he  intended  to  withdraw  so 
much  from  what  he  had  designed  his  wife  to 
have,  and  to  bestow  it  on  the  next  of  kin  in 
addition  to  what  he  had  originally  expressly 
given  themT 

The  question  involved  is  one  of  ademption, 
and  not  of  satisfaction.  Without  going  into 
refinements  in  respect  of  the  definition  of 
the  word  "ademption,"  it  may  be  said  to  be 
the  extinction  or  withdrawal  of  a  legacy  in 
consequence  of  some  act  of  the  testator 
equivalent  to  its  revocation,  or  clearly  in- 
dicative of  an  intention  to  revoke.  The  sat- 
isfaction of  a  general  legacy  depends  on  the 
intention  of  the  testator  as  inferred  from  his 
acts,  but  the  ademption  of  a  specific  legacy 
is  effected  by  the  extinction  of  the  thing  or  <t 
fund  bequeathed,  and  the  intention  that  the  3 
legacy  should  fail  is  presumed.  At  least  a  * 
different  intention  in  that  regard  which  is 
not  expressed  will  not  be  implied,  although 
the  intention  which  is  expressed  relates  to 
something  which  has  ceased  to  exist. 

Williams  on  Executors  says  in  reference  to 
the  different  kinds  of  legacies  that,  "a  legacy 
is  general  when  it  is  so  given  as  not  to 
amount  to  a  bequest  of  a  particular  thing  or 
money  of  the  testator,  distinguished  from  all 
others  of  the  same  kind.  A  legacy  is  specific 
when  it  is  a  bequest  of  a  specified  part  of  the 
testator's  personal  estate,  which  is  so  distin- 
guished. ...  A  legacy  of  quantity  is 
ordinarily  a  general  legacy;  but  there  are 
legacies  of  quantity  in  the  nature  of  specific 
legacies,  as  of  so  much  money,  with  refer- 
ence to  a  particular  fund  for  payment.  This 
kind  of  legacy  is  called  by  the  civilians  a 
demonstrative  legacy;  and  it  is  so  far  gen- 
eral, and  differs  so  much  in  effect  from  one 
properly  specific,  that  if  the  fund  be  called 
in  or  fail,  the  legatee  will  not  be  deprived 
of  his  legacy,  but  be  permitted  to  receive  it 
out  of  the  general  assets;  yet  the  legacy  is  so 
far  specific,  that  it  will  not  be  liable  to  abate 
with  general  legacies  upon  a  deficiency  of  as- 
sets." Vol.  2,  p.  1158.  And  he  adds:  "The 
courts  in  general  are  averse  from  constru- 
ing legacies  to  be  specific;  and  the  Intention 
of  the  testator,  with  reference  to  the  thing 
bequeathed,  must  be  clear." 

These  rules  are  considered  and  applied  in 
well-nigh  innumerable  cases.  Many  of  them 
will  be  found  cited  in  the  notes  to  Ashbumer 
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t.  Macguire,  2  Bro.  Ch.  108,  2  White  ft  T. 
Lead.  Gas.  in  Eq.  4th  Am.  ed.  from  4th  Lon- 
don ed.  p.  600. 

In  Walton  v.  "Walton,  7  Johns.  Ch.  258, 
11  Am.  Dec.  456,  Chancellor  Kent  reviews 
the  subject  at  large  with  his  usual  ability, 
and  criticises  the  observation  of  Lord  Thur- 
low  in  Stanley  v.  Potter,  2  Cox.  Ch.  Cas.  180, 
that  the  question  in  these  cases  does  not  turn 
upon  the  intention  of  the  testator,  saying: 
"But  I  apprehend  the  words  of  Lord  Thurlow 
are  to  be  taken  with  considerable  qualifica- 
tion; and  that  it  is  essentially  a  question 
of  intention,  when  we  are  inquiring  into  the 
character  of  the  legacy,  upon  the  distinction 
taken  in  the  civil  law,  between  a  demonstra- 
tive legacy,  where  the  testator  gives  a  gen- 
eral legacy,  but  points  out  the  fund  to  satis- 
fy it,  and  where  he  bequeaths  a  specific  debt" 

In  Wiloox  v.  Wilooa,  13  Allen,  256,  Wells, 
J.,  said:  "Courts  do  not  incline  to  construe 
legacies  to  be  specific,  and  will  not  do  so  un- 
less such  be  the  clear  intention  of  the  testa- 
tor. Eirby  Potter,  4  Ves.  Jr.  748;  Atty. 
(fen.  v.  Parkin,  2  Ambl.  566;  Briggs  v.  Bos- 
ford,  22  Pick.  288;  Boat  dman  v.  Boardman, 
4  Allen,  179.  If  a  legacy  be  given,  with  ref- 
erence to  a  particular  fund  only,  as  pointing 
out  a  convenient  mode  of  payment,  it  is  to 
be  construed  as  demonstrative,  and  the  lega- 
tee will  not  be  disappointed  though  the  fund 
wholly  fail." 

In  Tiift  v.  Porter,  8  N.  T.  616,  Johnson, 
J.,  speaking  for  the  majority  of  the  court, 
said:  "A  legacy  is  general,  when  it  is  so 
given  as  not  to  amount  to  a  bequest  of  a 
particular  thing  or  money  of  the  testator 
distinguished  from  all  others  of  the  same 
kind.  It  is  specific,  when  it  is  a  bequest  of 
a  specified  part  of  the  testator's  personal  es- 
tate which  is  so  distinguished.  .  .  .  The 
inclination  of  the  courts  to  hold  legacies  to 
be  general,  rather  than  specific,  and  on  which 
the  rule  is  based  that  to  make  a  legacy  spe- 
cific, its  terms  must  dearly  require  such  a 
construction,  rests  upon  solid  grounds.  The 
presumption  is  stronger  that  a  testator  in- 
tends some  benefit  to  a  legatee,  than  that  he 
intends  a  benefit  only  upon  the  collateral 
condition  that  he  shall  remain,  till  death, 
owner  of  the  property  bequeathed.  The  mo- 
tives which  ordinarily  determine  men  in 
selecting  legatees,  are  their  feelings  of  re- 
gard, and  the  presumption  of  course  is  that 
their  feelings  continue  and  they  are  looked 
upon  as  likely  to  continue.  An  intention  of 
benefit  being  once  expressed,  to  make  its  tak- 
ing effect  turn  upon  the  contingency  of  the 
condition  of  the  testator's  property  being 
unchanged,  instead  of  upon  the  continuance 
of  the  same  feelings  which  in  the  first  in- 
stance prompted  the  selection  of  the  legatee, 
requires,  as  it  ought,  clear  language  to  con- 
vey that  intention." 

And  so  Alvey,  Ch.  J.,  in  Oelbaeh  v.  Bhive- 
ly,  67  Md.  498,  10  Atl.  247:  "Ordinarily,  a 
legacy  of  a  sum  of  money  is  a  general  legacy ; 
but  where  a  particular  sum  is  given,  with 
reference  to  a  particular  fund  for  payment, 
such  legacy  is  denominated  in  the  law  a  de- 
monstrative legacy;  and  such  legacy  is  so  far 
general,  and 'differs  so  materially  in  effect 
from  one  properly  specific,  that  ft  the  fund 


be  called  in  or  fail,  or  prove  to  be  insuffi- 
cient, the  legatee  will  not  be  deprived  of  his 
legacy,  but  he  will  be  permitted  to  receive  it 
out  of  the  general  assets  of  the  estate.  Dugan 
v.  Eollims,  11  Md.  77.  But  such  legacy  is  so 
far  specific  that  it  will  not  be  liable  to  abate 
with  general  legacies,  upon  a  deficiency  of 
the  assets,  except  to  the  extent  that  it  is  to 
be  treated  as  a  general  legacy,  after  the  ap- 
plication of  the  fund  designated  for  its  pay- 
ment. Mullins  v.  Smith,  1  Drew,  ft  S.  204; 
2  Wms.  Exrs.  995.  The  authorities  seem  to 
be  clear  in  holding  that  whether  a  legacy  Is 
to  be  treated  as  a  demonstrative  legacy,  or 
is  one  dependent  exclusively  upon  a  partic- 
ular fund  for  payment,  is  a  question  of  con- 
struction, to  be  determined  according  to 
what  may  appear  to  have  been  the  general 
intention  of  the  testator.  .  .  .  It  is  cer- 
tainly true,  as  a  general  proposition,  as  was 
said  by  the  Vice  Chancellor  in  Diekin  v.  Ed- 
wards, 4  Hare,  276,  that  where  a  testator  be- 
queaths a  sum  of  money  in  such  a  manner 
as  to  show  a  separate  and  independent  inten- 
tion that  the  money  shall  be  paid  to  the  lega- 
tee at  all  events,  that  intention  will  not  be 
held  to  be  controlled  merely  by  a  direction  to 
the  will  that  the  money  is  to  be  raised  in  a 
particular  way,  or  out  of  a  particular  fund." 

These  references, — and  rulings  of  similar 
import  are  legion, — serve  to  illustrate  the 
governing  principles.  The  intention  of  the 
testator  must  prevail,  and  legacies  will  not 
be  held  specific,  when  the  result  would  be 
that  the  mere  transmutation  of  money  into 
securities  raised  an  irrebuttable  presumption 
of  ademption  inconsistent  with  the  intention 
of  the  testator  as  plainly  deducible  from  all 
the  terms  of  his  will  taken  together. 

As  we  have  already  stated,  the  general  in- 
tention of  the  testator  in  this  case  was  to 
leave  all  his  property  to  his  wife  except  what 
was  expressly  otherwise  disposed  of,  and 
among  the  clauses  inserted  in  effectuation  of 
that  result  were  these:  "Also,  my  business 
as  a  claim  agent  and  as  publisher  of  'The 
Vedette,'  together  with  all  books,  papers, 
files,  office  furniture,  ftc,  Ac.  Also  200 
shares  of  Sutro  tunnel  stock  and  Comstock 
bonds ;  also,  notes  and  evidences  of  indebted- 
ness to  me,  of  more  or  less  value;  also,  de-H 
posits  of  currency  entered  on  my  bank  bookg 
of*the  National  Metropolitan  Bank  amount-* 
ing  to  $10,000.00,  more  or  less."  If  the  latter 
Item  stood  alone,  and  were  not  read  in  con- 
nection with  the  will  as  a  whole,  it  might 
well  be  that  it  should  be  held  to  be  a  specific 
legacy,  adeemed  pro  tanto  by  the  use  of  the 
money  except  $810.60  in  the  purchase  of  ad- 
ditional bonds,  or  otherwise.  But,  taken  in 
connection  with  all  the  provisions  of  the 
will,  with  the  manifest  general  intention  of 
the  testator,  and  with  the  rules  a<rninst  par- 
tial intestacy,  and  against  treating  legacies 
as  specific,  if  that  construction  can  be 
avoided,  we  think  that  it  should  be  regarded 
as  in  its  nature  a  demonstrative  legacy,  and 
not  adeemed  by  the  change  from  money  into 
property. 

Assuming  that  the  testator  had  at  the  date 
of  the  will  about  $10,000  on  deposit  in  the 
bank,  his  intention  was  clear  that  his  wife 
should  receive  the  amount,  and  we  are  of 
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opinion  that  we  ought  not  to  defeat  that  in- 
tention by  holding  that  the  pecuniary  legacy 
was  specific,  and  that  the  subsequent  change 
was  an  ademption,  and  so  a  rule  of  law 
rather  than  a  question  of  intention. 

In  Toxole  v.  Swasey,  106  Mass.  100,  a 
legacy  of  "whatever  sum  may  be  on  deposit" 
in  a  certain  savings  bank  was  held  to  be 
specific,  but  there  the  provisions  of  the  will 
evidenced  no  intention  to  the  contrary,  and 
the  language  used  essentially  differed  from 
that  in  this  case. 

It  results  that  lira.  Kenoday  was  entitled 


to  credit  herself  with  the  $9,218.76,  and  that 
the  original  decree  of  the  orphans'  court  was 
correct.  But  in  view  of  the  lapse  of  time 
and  the  course  of  the  litigation,  we  shall 
simply  reverie  the  decree  of  the  Court  of  Ap- 
peals and  remand  the  cause  to  that  court 
with  a  direction  to  remand  it  to  the  court  be- 
low for  a  restatement  of  the  final  account  in 
accordance  with  the  views  we  have  expressed. 
So  ordered. 


and  Mr.  Justin 


Mr.  Justice 
ysjcjjjumi  dissented. 
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(180  U.  a  1) 

YAZOO  ft  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  Plffs.  m  firr, 
v. 

WIRT  ADAMS. 

Error  to  ttate  court — Federal  question — 
when  raised — impliedly  raited  in  ttate 
court — impairing  obligation  of  contract— 
exemption  from  tarnation — effect  of  consol- 
idation of  corporations. 

X.  A  Federal  question  la  not  set  op  In  a  state 
court  soon  enough  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  tbe  United  States 
to  tbe  state  court,  when  It  Is  set  presented 
until  after  the  ease  has  been  decided  by  the 
supreme  court  of  the  state  and  remanded  to 
the  lower  court  for  new  trial, — especially 
when  It  la  raised  by  new  pleas  filed  without 
the  leave  of  court,  which  the  state  practice 
requires. 

2.  A  Federal  question  as  to  the  Impairment  of 
the  obligation  of  a  contract  was  sufficiently 
raised  in  a  state  court  for  the  purpose  of  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  although  the  contract  clause 
of  the  Federal  Constitution  was  not  discussed, 
where  tbe  case  turned  upon  the  existence  of 
such  a  contract  and  no  question  seems  to  have 
been  made  that,  if  there  had  been  a  contract. 
It  was  Impaired  by  the  state  legislation. 

S.  A  new  grant  of  corporate  franchises,  with- 
in the  meaning  of  Miss.  Const.  1890,  |  180, 
making  such  grants  subject  to  constitutional 
provisions  which  require  the  property  of  cor- 
porations to  be  taxed  like  that  of  Individuals, 
Is  made  by  a  subsequent  consolidation  be- 
tween railroad  companies  which  had  exemp- 
tions from  taxation  prior  to  tbe  adoption  of 
the  new  Constitution,  but  which,  by  articles 
of  consolidation,  agree  to  merge  and  consoli- 
date their  properties,  immunities,  and  priv- 
ileges, and  substitute  for  their  shares,  shares 
in  the  new  company,  although  there  is  a 
clause  In  the  articles  providing  that  tbe  con- 
solidation shall  be  effected  without  disturb- 
ing the  corporate  existence  of  one  of  tbe  old 
companies  "or  the  formation  of  any  new  dis- 
tinct corporation,  unless  such  result  shall  be 
necessary  to  give  legal  effect  to  this  agree- 
ment," where  tbe  effect  of  the  consolida- 
tion is  to  surrender  the  entire  administration 
of  the  functions  of  the  constituent  companies 
to  a  new  corporation  with  a  new  corps  of  offi- 
cers. 

[No.  35.] 

Argued  October  82,  S3, 1900.    Decided  Janu- 
ary 7,  1901. 

IN  ERROR  to  the  Supreme  Court  of  Mis- 
sissippi to  review  a  decision  affirming  a 
judgment  for  taxes  against  a  railroad  com- 
pany claiming  an  exemption.  Affirmed. 

See  same  case  below,  77  Miss.  104,  24  So. 
200,  317. 

Statement  by  Mr.  Justice  Brown: 
'This  case  originated  in  an  action  at  law 
begun  December  7,  1893,  in  the  circuit  court 
for  the  first  district  of  Mississippi,  by  Wirt 
Adams,  revenue  agent,  suing  for  the  use  of 
the  state  and  of  the  counties  through  which 
the  defendant  railways  pass,  against  the  Ya- 
boo  ft  Mississippi  Valley  Railroad  Company, 
incorporated  under  an  act  of  the  legislature 


of  Mississippi  of  February  17,  1882,  and  also 
against  the  Illinois  Central  Railroad  Com- 

Sany,  as  successors  in  interest,  by  conaoli- 
ation,  of  a  number  of  other  railways,  to  re- 
cover taxes  assessed  by  the  railroad  commis- 
sion of  that  state  for  the  year  1892. 

Exhibits  annexed  to  the  declaration 
showed  that  the  Yazoo  ft  Mississippi  Valley 
Railroad  Company,  as  now  constituted,  was 
the  result  of  a  consolidation  made  October 
24,  1892,  between  a  company  of  the  same 
name,  chartered  as  above  stated,  February 
17,  1682,  and  the  Louisville,  New  Orleans,  ft 
Texas  Railway  Company,  which  latter  com- 
pany was  itself  formed  by  a  consolidation 
made  August  12,  1884,  of  the  Tennessee 
Southern  Railroad  Company,  the  Memphis 
ft  Vicksburg  Railroad  Company,  the  New  Or- 
leans, Baton  Rouge,  Vicksburg,  ft  Memphis 
Railroad  Company,  and  the  New  Orleans  ft 
Mississippi  Valley  Railroad  Company. 

On  December  27,  1893,  a  plea  was  filed  by 
the  Illinois  Central  Railroad  Company,  de-N 
nying  certain  of  the  allegations  in*the  dec-* 
laration ;  and  a  separate  plea  was  filed  by  the 
Yazoo  ft  Mississippi  Valley  Railroad  Com- 
pany, claiming  in  its  own  favor  the  benefit 
of  the  charter  of  the  Louisville,  New  Orleans, 
ft  Texas  Railroad  Company  exempting  such 
company  from  the  assessment  of  these 
taxes  by  reason  of  the  payment  of  the  same 
in  the  construction  of  its  road,  and  also  de- 
nying material  allegations  of  the  declara- 
tion. No  Federal  question  appeared  in 
either  of  these  pleas.  A  demurrer  to  these 
pleas  having  been  overruled,  replications 
were  filed. 

On  December  18,  1894,  another  action  was 
begun  against  the  same  defendants  for  the 
taxes  of  1893  and  1894,  and  on  January  1, 
1896,  another  for  the  taxes  of  1895.  An  or- 
der was  made  consolidating  these  actions. 

The  three  cases  thus  consolidated  came  on 
for  trial  before  a  jury,  and  resulted  in  a  ver- 
dict and  judgment  July  25,  1896,  in  favor  of 
the  plaintiff  for  the  taxes  of  1895,  and  in  fa- 
vor of  the  defendants  for  the  taxes  of  1892, 
1803,  and  1894.  Both  parties  moved  for  a 
new  trial,  which  was  denied.  Both  parties 
appealed  to  the  supreme  court,  but  neither 
assigned  a  ruling  upon  a  Federal  question  a* 
error.  The  supreme  court  reversed  the  judg- 
ment of  the  court  below,  and  remanded  the 
case  for  a  new  trial.  77  Miss.  194,  24  So. 
200.  The  court  June  20.  1898,  filed  a  sum- 
mary of  its  holdings  to  the  effect,  first,  that 
the  case  of  the  Natchez,  .1.  <f  O.  R.  Co.  r. 
Tambert,  70  Miss.  779,  13  So.  33,  which  ap- 
parently had  been  set  up  as  res  judicata,  was 
an  estoppel  only  as  to  taxes  for  the  year 
1892  on  property  originally  belonging  to  the 
Natchez,  Jackson,  ft  Columbus  Railroad 
Company  in  Adams  county,  but  not  upon 
other  property,  or  as  to  the  taxes  for  other 
years ;  second,  that  the  Yazoo  ft  Mississippi 
Valley  Railroad  Company  was  a  new  corpo- 
ration taking  its  life  from  the  date  of  the 
consolidation,  and  overruling  the  Lambert 
Cane  to  the  contrary;  third,  that  the  21st 
section  of  the  Mobile  4  Northwestern  Rail- 
road Company's  charter  was  an  effort  to  se- 
cure an  irrepealable  grant  of  exemption, ' 
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in  violation  of  the  Constitution  of  1869,  and 
that  it  would  have  been  a  violation  even  if 
it  had  not  been  irrepealable,  and  the  case  of 
Mississippi  Mills  v.  Cook,  56  Miss.  40,  to  the 
n contrary  was  overruled.  77  Miss.  305,  24 
*  So.  318.*  A  motion  to  strike  out  this  "sum- 
mary of  holdings"  was  denied  November  28, 
1898.    77  Miss.  302,  24  So.  317. 

Meantime  two  new  actions  had  been  begun 
in  the  circuit  court  for  the  taxes  of  1800 
and  1897,  which  were  also  consolidated  with 
the  others. 

On  July  4,  1898,  the  mandate  of  the  su- 
preme court  reversing  the  judgment  of  the 
court  below  was  filed  in  the  circuit  court. 
Meantime,  however,  and  on  June  27,  1898, 
defendants  filed  a  petition  and  bond  for  a  re- 
moval of  the  cause  to  the  circuit  court  of 
the  United  States  upon  the  ground  that  the 
case  arose  under  the  Constitution  and  laws 
of  the  United  States.  This  petition  was  also 
denied  July  4,  upon  the  day  the  mandate 
was  filed. 

Thereupon  each  of  the  defendant*  July  0, 
1898,  filed  special  pleas  to  the  declaration, 
setting  forth  at  great  length  the  exemption 
elaimed  under  the  charters  of  their  constitu- 
ent companies,  and  alleging  that  such  exemp- 
tion constituted  a  contract  which  had  been 
impaired  by  the  action  of  the  state.  Motion 
was  made  by  the  plaintiff  to  strike  out  cer- 
tain of  these  pleas,  vie.,  the  3d,  4th,  5th,  0th, 
and  7th,  as  constituting  no  defense  to  the 
action,  which  was  granted  by  the  court;  and 
all  of  such  pleas,  except  the  7th,  which  was 
withdrawn,  were  stricken  from  the  files. 
Whereupon  the  defendants,  "to  meet  the  new 
aspect  put  upon  the  case  by  the  decision  of 
the  supreme  court  herein  rendered  on  June 
20. 1898,"  withdrew  "their  joint  plea  filed  by 
them  prior  to  such  decision,  and  all  other 
pleas  filed  before  that  decision,"  and  also 
withdrew  the  two  pleas  filed  by  them  respec- 
tively at  this  term  (No.  2),  and  declined  to 
plead  further  herein.  They  did  not,  how- 
ever, withdraw  the  pleas  which  had  been 
stricken  out  by  the  court.  A  judgment  was 
entered  the  same  day  nil  diet*  against  the  de- 
fendants for  the  amount  sued  for  in  said  con- 
solidated case,  amounting  in  all  to  $548,- 
676.99.  The  case  was  again  appealed  to  the 
supreme  court  and  a  new  opinion  rendered 
February  20.  18!19,  reiterating  its  former 
views  and  affirming  the  judgment  of  the 
eourt  below.  77  Miss.  315,  28  So.  956. 
Whereupon  defendants  sued  out  this  writ  of 


*  'Messrs.  Wn.  D.  Guthrie,  Edward 
Mayes,  James  Fentress,  Noel  Oale,  and  J. 
M.  Dickinson  for  plaintiffs  in  error. 

Messrs.  XL  O.  Beckett,  J.  A.  P.  Campbell, 
8.  S.  Calhoon,  Marcellus  Green,  and  F.  A. 
Critz  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Motion  was  made  to  dismiss  this  writ  of 
error  upon  the  grounds:  First,  that  the 
Federal  question  was  not  raised  until  after 
the  decision  of  the  supreme  court  on  June 
SO,  1898.  Second,  that  the  action  of  the  de- 
f aidants  in  withdrawing  their  pleas  and  per- 
21  S.O.-16 


mitting  a  judgment  nil  dioit  to  go  against 

them,  because  the  circuit  court  had  struck 
from  the  files  their  additional  pleas  attempt- 
ing to  set  up  a  Federal  question,  was  an  ad- 
mission thai  they  had  no  defense  upon  the 
facts  of  the  case,  and  deprived  them  of  any 
right  to  insist  upon  a  Federal  question. 
Third,  that  the  petition  for  removal  was  not 
made  until  after  the  case  had  been  tried  in 
the  state  supreme  court,  and  reversed  and 
remanded.  No  claim  of  error  in  the  action 
of  the  state  court  in  this  last  particular  was 
made  in  this  court.  Indeed,  the  point  seems 
to  have  been  abandoned.  Fourth,  that  the 
decision  of  the  state  supreme  court  on  the 
first  appeal,  that  the  alleged  exemption,  if  it 
existed  at  all,  was  lost  by  the  consolidation 
of  October  24,  1892,  raised  no  Federal  ques- 
tion. Several  other  reasons  are  assigned  for 
the  motion,  but  they  are  either  addressed  to 
the  merits  of  the  case,  or  become  immaterial 
in  the  view  we  have  taken  of  those  herein 
specified. 

1.  Was  the  Federal  question  raised  too 
late?  The  special  pleas  setting  up  distinctly 
the  Federal  question  were  filed  after  the  case 
had  been  decided  by  the  supreme  court,  its 
mandate  had  gone  down  to  the  circuit  court, 
and  the  ease  was  ready  for  a  new  trial.  As 
already  stated,  certain  of  these  pleas  were 
stricken  out  upon  motion  of  the  plaintiff  as 
constituting  no  defense  to  the  action,  and  all 
the  pleas,  except  such  as  had  been  stricken 
out  by  the  court,  were  then  withdrawn,  and  3 
a 'Judgment  nil  dioit  entered.  On  the  case  * 
being  again  carried  to  the  supreme  court, 
that  court  held  that  the  action  of  the  court 
below  "in  striking  out  the  special  pleas 
stricken  out  was  correct,  for  the  obvious  rea- 
son that  they  presented  no  defense  to  the  ac- 
tion, in  whole  or  in  part.  The  former  opin- 
ion of  the  court  in  this  case  settled  definitely 
and  conclusively  all  the  issues  involved,  and 
the  special  pleas  are  in  effect  nothing  else 
than  an  effort  to  have  the  circuit  court  dis- 
regard that  opinion.  The  futility  of  that 
sort  of  pleading  needs  no  sort  of  comment 
These  and  all  the  other  matters  of  practice 
and  procedure  assigned  for  error  were  cor- 
rectly settled  by  the  court.  The  former  opin- 
ion of  this  court  in  this  cause,  and  its  opin- 
ion on  the  motion  to  strike  that  opinion  from 
the  files,  disposed  effectively  of  such  of  these 
matters  as  are  not  here  specifically  adverted 
to."   77  Miss.  315,  28  So.  956. 

It  is  very  evident  that  the  circuit  court, 
in  striking  out  these  pleas,  took  the  view 
that  the  supreme  court  had,  upon  the  first 
hearing,  settled  the  law  to  be  that  no  valid 
contract  of  exemption  existed,  and  that  if 
such  contract  existed  in  favor  of  the  Louis- 
ville, New  Orleans,  ft  Texas  Railway  Com- 
pany (hereinafter  styled  the  Louisville  Com- 
pany) it  had  been  lost  by  the  consolidation 
of  October  24,  1892,  and  that  the  only  ef- 
fect of  the  special  pleas  was  to  inject  a  claim 
under  the  Federal  Constitution  as  an  ar- 
gument for  reversing  its  ruling.  These  pleas 
evidently  raised  precisely  the  same  question* 
that  had  been  settled  in  a  slightly  different 
form.  The  circuit  court  treated  this  as  aa 
attempt  to  induce  it  to  overrule  the  action 
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of  the  supreme  court,  which,  of  course,  was 
impossible.  The  supreme  court  not  only 
held  that  the  circuit  court  was  correct  in 
this  view,  but  that,  the  issues  having  already 
been  settled,  it  would  itself  treat  them  as 
res  judicata.  This  accords  with  what  seems 
to  be  the  uniform  practice  of  the  Mississippi 
courts.  Thus,  in  Smith  v.  Elder,  14  Smedea 
k  M.  100,  it  was  held  that  where  a  demurrer 
to  a  plea,  which  had  been  sustained  in  the 
court  below,  was  overruled  by  the  supreme 
court,  all  the  legal  questions  raised  by  the 
demurrer  would  be  considered  as  having  been 
settled  by  the  decision  overruling  it;  and 
t*  that  such  decision  would  not  only  be  binding 
*  upon  the  inferior,  but  also  upon  the*appel- 
late,  court.  So  also  in  Bridgeforth  v.  Gray, 
89  Miss.  136,  it  was  held  that,  where  the 
construction  of  a  will  had  been  settled  upon 
demurrer  to  a  bill  in  chancery,  the  oourt 
would  not  permit  that  question  to  be  re- 
opened upon  a  hearing  upon  the  merits,  not- 
withstanding the  chancery  court  of  Tennes- 
see in  the  meantime  had  placed  a  different 
construction  upon  the  will.  This  is  also  the 
rule  in  this  court.  Wayne  County  Supers, 
T.  Kennieott,  94  U.  S.  498,  24  L.  ed.  200; 
The  Lady  Pike,  96  U.  S.  461,  sub  nom.  Pearce 
v.  Qermania  Ins.  Co.  24  L.  ed.  672;  Thomp- 
son v.  JIaancell  Land  Grant  <&  R.  Co.  168  U. 
S.  461,  42  L.  ed.  639,  18  Sup.  Ct  Rep.  121. 
See  also  Book  v.  Richeson,  115  111.  431,  5  N. 
E.  98;  Brooklyn  v.  Orthwein,  140  111.  620,  31 
N.  E.  Ill ;  McKinney  v.  State  em  rel.  Nixon, 
117  Ind.  27,  19  N.  E.  613. 

In  this  aspect  the  case  is  much  like  that 
of  Union  Mut.  L.  Ins.  Co.  v.  Kirohoff,  169 
TJ.  S.  103,  42  L.  ed.  677, 18  Sup.  Ct  Rep.  260. 
In  that  case  the  insurance  company  had 
loaned  money  to  Kirchoff,  and  had  filed  a 
bill  to  foreclose  the  trust  deed.  Pending 
this  bill  an  agreement  was  entered  into  for 
the  release  to  Kirchoff  of  two  of  the  lots  em- 
braced in  the  foreclosure  proceedings,  but  it 
was  agreed  that  these  proceedings  should  be 
prosecuted,  and,  as  soon  as  the  company  ob- 
tained a  deed  from  the  master,  it  would  con- 
vey to  Kirchoff.  No  defense  was  made  to 
the  foreclosure,  and  the  case  went  to  a  .de- 
cree, and  the  property  was  sold.  The  case 
went  to  the  supreme  court  of  Illinois,  which 
found  the  agreement  between  Mrs.  Kirchoff 
and  the  insurance  company  as  claimed  by 
her,  determined  that  she  was  entitled  to  the 
release  sought,  and  remanded  the  case  for  the 

Purpose  of  an  accounting.  As  stated  by  the 
hief  Justice:  "The  record  does  not  dis- 
close that  any  right  or  title  was  specially  set 
up  or  claimed  under  any  statute  of,  or  au- 
thority exercised  under,  the  United  States  in 
the  courts  below,  or  in  the  supreme  court  of 
Illinois  prior  to  the  decision  of  the  latter 
court  on  the  first  appeal.  .  .  .  The  er- 
rors there  assigned  nowhere  in  terms  raised 
a  Federal  question.  And  in  affirming  the 
judgment  of  the  appellate  court  the  supreme 
court  did  not  consider  or  discuss  any  Federal 
question  as  such  in  its  opinion."  It  appears 
to  have  turned  upon  questions  of  fact.  "It 
la  now  contended  that  it  then  appeared  that 
defendant  claimed  to  hold  an  absolute  title 
to  the  lots  in  question  by  virtue  of  the  fore- 


closure proceedings  and  the  master's  deed 
obtained  thereunder,  and  hence  that  the  title  et 
was  claimed  under  an  authority  exercised* 
under  the  United  States;  that  a  Federal 
question  was  thereby  raised  on  the  record; 
that  the  decision  of  the  case  necessarily  in- 
volved passing  on  the  claim  of  title."  Upon 
the  second  appeal  it  was  assigned  as  a  Fed- 
eral question  that  the  circuit  court  erred  in 
entering  a  decree  which  would  in  effect  nul- 
lify the  decree  of  foreclosure  of  the  circuit 
court  of  the  United  States,  and  in  refusing 
to  the  defendant  leave  to  file  the  proposed 
amendment  to  its  answer.  "The  appellate 
court  on  the  second  appeal  held  itself  bound 
by  the  previous  decision,  and  declined  to  en- 
ter on  matters  of  defense  which  might  have 
been  availed  of.  The  supreme  court  was  of 
the  same  opinion,  for  it  ruled  that  where  a 
case  had  once  been  reviewed  by  the  court, 
and  remanded  with  directions  as  to  the  de- 
cree to  be  entered,  error  could  not  be  as- 
signed on  a  subsequent  appeal  for  any  cause 
existing  at  the  time  of  the  prior  judgment." 
This  court  dismissed  the  writ  of  error,  hold- 
ing that,  as  the  supreme  court  did  not  reopen 
the  case  as  to  matters  previously  adjudi- 
cated, and  as  the  Federal  question  was  not 
set  up  upon  the  first  appeal,  there  was  no  ac- 
tion of  that  court  in  relation  to  it  which  we 
were  called  upon  to  revise.  See  also  "North- 
ern P.  R.  Co.  v.  Ellis,  144  U.  S.  468,  36  L. 
ed.  504, 12  Sup.  Ct  Rep.  724 ;  Great  Western 
Telea.  Co.  v.  Burnham,  162  U.  S.  339,  40  L. 
ed.  P91,  16  Sup.  Ct.  Rep.  850. 

It  is  true  that  in  the  suit  under  considera- 
tion the  case  was  not  formally  sent  back  for 
an  accounting,  but  it  was  practically  so, 
since  all  the  questions  of  law  had  been  set- 
tled upon  the  first  appeal,  beyond  the  power 
of  the  circuit  court  to  reopen,  and  upon  the 
remand  that  court  could  do  nothing  else 
than  enter  judgment  for  the  taxes  of  1892, 
1893,  and  1804,  as  well  as  for  the  taxes  of 
1895.  The  supreme  court,  in  deciding  that 
it  would  not  reopen  the  question  involved 
upon  the  first  hearing,  to  let  in  the  Federal 
defense  presented  by  the  new  pleas,  merely 
settled  a  question  of  practice  which  we  can- 
not review. 

By  another  process  of  reasoning  we  are  led 
to  the  same  conclusion.  No  leave  was  ap- 
plied for  or  granted  to  file  these  additional 
pleas  after  the  issues  had  been  made  up,  aa 
seems  to  be  required  by  the  praotice  in  Mis- 
sissippi, where  it  is  said  that  all  such  pleas 
must  be  presented,  with  the  application  to 
file  them,  to  the  court,  that  it  may  judge  of « 
the  propriety  of  the'proposed  action  ( Hun*  • 
v.  Walker,  40  Miss.  690;  Pool  v.  Hill,  44 
Miss.  306;  Pfeifer  v.  Chamberlain,  62  Miss. 
90) ;  and  even  if  leave  had  been  asked  to  file 
them,  it  was  a  matter  of  discretion  with  the 
trial  court  to  permit  it  and  a  matter  of 
state  practice  which  cannot  be  inquired  into 
here.  Stevens  v.  Nichols,  157  U.  S.  370,  sub 
nom.  Carr  v.  Nichols,  39  L.  ed.  736,  15  Sup. 
Ct  Rep.  640;  Mecrioan  C.  R.  Co.  v.  Pinkney, 
149  U.  S.  199,  37  L.  ed.  701,  13  Sup.  Ct  Rep. 
859 ;  Long  Island  Water  Supply  Co.  v.  Brook- 
lyn, 106  U.  8.  688,  41  L.  ed.  1160,  17  Sup. 
Ct  Rep.  718.  We  are  therefore  of  opinion 
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that  the  Federal  question  was  "specially 
set  up  and  claimed  too  late  to  be  of  any 
•.vail  to  the  plaintiffs  in  error. 

2.  But  the  very  arguments  urged  upon  us 
by  the  defendant  in  error  for  holding  that 
the  Federal  question  was  set  up  too  late,  as 
well  as  the  reasons  given  for  affirming  the 
decree  of  the  court  in  striking  out  the  addi- 
tional pleas,  furnish  a  strong  argument  in 
favor  of  the  position  assumed  by  the  rail- 
road companies,  that  the  Federal  question 
was  necessarily  involved  and  must  have  been 
passed  upon  at  the  first  hearing.  This  argu- 
ment is  in  substance  that  the  pleas  were 
properly  stricken  out,  because  they  presented 
no  defense  as  the  case  then  stood,  by  reason 
of  the  decision  of  the  supreme  court  on  the 
first  appeal.   77  Miss.  194,  237,  24  So.  200. 

In  order  to  ascertain  exactly  what  was  in 
issue  and  what  was  decided  by  (he  supreme 
court,  it  is  necessary  to  set  forth  the  facts 
at  some  length.  The  original  declaration 
averred  the  several  consolidations  by  which 
the  defendant  companies  were  formed;  the 
assessment  of  the  same  for  taxation  by  the 
railroad  commission;  a  copy  of  the  assess- 
ment by  counties;  and  the  refusal  to  pay. 
Annexed  thereto  as  exhibits  were  copies  of 
the  various  charters  and  contracts  of  con- 
solidations. 

Underlying  all  the  questions  in  the  case 
are  the  following  provisions  of  the  Consti- 
tution of  1869: 

"Art.  12,  sec.  IS.  The  property  of  all  cor- 
porations for  pecuniary  profits  shall  be  sub- 
ject to  taxation  the  same  as  that  of  indi- 
viduals." 

"Sec  20.  Taxation  shall  be  equal  and  uni- 
form throughout  the  state.  All  property 
shall  be  taxed  according  to  its  value,  to  be 
ascertained  as  directed  by  law." 

By  the  21st  section  of  an  act  to  incorpo- 
rate the  Mobile*  ft  Northwestern  Railroad 
Company,  approved  July  20,  1870,  the  state 
"hereby  agrees  with  said  company  (and 
which  agreement  is  irrepealable)  that  all 
taxes  to  which  said  company  shall  be 
subject  for  the  period  of  thirty  years  are 
hereby  appropriated  and  set  apart,  and  shall 
be  applied  to  the  debts  and  liabilities  which 
the  said  company  may  have  incurred  in  the 
construction  of  said  road,  or  for  money  bor- 
rowed by  said  company,  upon  lands  or  oth- 
erwise, to  be  used  &  constructing  said  road, 
or  paying  debts  incurred  by  said  company 
in  constructing  the  same.  .  .  .  Pro- 
vided, however,  That  whenever  the  profits  of 
said  company  shall  enable  it  to  declare  and 
pay  to  the  stockholders  an  annual  dividend 
of  8  per  cent  upon  its  capital  stock  over  and 
above  the  payment  of  its  debts  and  liabili- 
ties, then  the  appropriation  of  the  taxes 
aforesaid  shall  cease,  and  said  taxes  shall 
be  paid  by  said  company  to  the  tax  collec- 
tor, to  be  by  him  paid  over  as  required  by 
law." 

By  an  act  of  August  8,  1870,  the  provi- 
sions of  this  section  were  extended  to  the 
Memphis  ft  Vicksburg  Railroad,  the  Natchez 
ft  Jackson  Railroad,  and  a  number  of  others 
not  necessary  here  to  be  mentioned. 

The  Memphis  ft  Vicksburg  Railroad  Com- 


pany was  incorporated  the  same  day,  August 
8,  1870.  The  16th  section  of  this  act  enacted 
"that  said  company  shall  have  the  right  and 
power  to  consolidate  the  stock,  property,  and 
franchises  of  the  road  with  any  other  road 
or  roads,  in  or  out  of  this  state,  at  any  time 
the  president  and  directors  of  the  road  may 
deem  proper,  and  upon  such  terms  as  may 
be  consistent  with  the  powers  conferred  upon 
said  company." 

By  an  act  to  incorporate  the  New  Orleans, 
Baton  Rouge,  Vicksburg,  ft  Memphis  Short 
Line  Railroad  Company  (hereinafter  called 
the  Baton  Rouge  Company) ,  approved  March 
9, 1882,  it  was  enacted  (8  26)  "that  the  com- 
pany shall  have  power  and  authority  to  pur- 
chase and  hold  any  connecting  railroad,  and 
to  operate  the  same,  or  to  consolidate  the 
company  with  any  other  company  under  the 
name  of  one  or  both;  but  when  such  pur- 
chase is  made,  or  consolidation  is  effected,  H 
the  said  company  shall  be  entitled  to  all  the  h 
benefits,  rights,* franchises,  lands,  and  prop-* 
erty  of  every  description  belonging  to  said 
road  or  roads  so  sola  or  consolidated." 

Both  these  two  last-mentioned  companies 
were  consolidated  by  an  agreement  made 
August  12,  1884,  into  the  Louisville,  New 
Orleans,  ft  Texas  Railway  Company. 

By  an  act  approved  March  3,  1882,  and  an 
act  amendatory  thereto  of  March  15,  1884, 
the  Memphis  ft  Vicksburg  Road  was  author- 
iced  to  consolidate  with  any  other  company 
or  companies,  "whether  such  company  or 
companies  have  been  incorporated  under  the 
laws  of  this  state  or  of  any  other  state,  so 
that  all  of  the  companies  so  consolidating 
shall  be  merged  into  and  become  one  com- 
pany; and  the  company  so  formed  by  such 
consolidation  shall  be  deemed  and  held  to  be 
a  corporation  created  by  the  laws  of  this 
state,  and  shall  have,  enjoy,  and  possess  all 
the  rights,  ways,  privileges,  franchises,  prop- 
erty, grants,  and  immunities  which  are  now 
possessed  by  the  companies  which  may  enter 
into  such  consolidation,  as  fully  as  though 
the  same  were  conferred  specially  in  this 
act."  Another  section  (5)  applied  the  21st 
section  of  the  Mobile  ft  Northwestern  charter 
to  the  company  so  consolidated. 

By  a  further  act  of  February  17,  1882,  the 
Yazoo  ft  Mississippi  Valley  Railway  Com- 
pany (hereinafter  called  the  Yazoo  Com- 
pany), was  authorized  "to  consolidate  with 
any  other  railroad  company  in  or  out  of 
Mississippi,  upon  such  terms  as  the  consoli- 
dating companies  might  agree  upon, 
.  .  .  and  upon  any  such  consolidation 
the  said  consolidated  company  shall  have 
and  enjoy  all  the  property,  rights,  privileges, 
powers,  liberties,  immunities,  and  franchises 
herein  granted ;  but  such  consolidation  shall 
not  have  the  effect  of  exempting  from  taxa- 
tion the  railroad  or  property  owned  by  such 
other  consolidating  company  prior  to  its 
consolidation  with  the  company  nereby  char- 
tered; nor  of  exempting  from  taxation  any 
property  which  the  consolidated  company 
may,  after  such  consolidation,  acquire  under 
the  provisions  of  the  charter  of  such  other 
consolidated  company."  Finally  by  the  act 
of  February  19, 1890,  the  Louisville,  New  Or- 
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leans,  &  Texas  Company,  and  the  Natchez, 
Jackson,  &  Columbus  Company  were  au- 
thorized to  consolidate  with  each  other  un- 
der the  name  of  the  Louisville,  New*Orleans, 
&  Texas  Company,  and  upon  such  terms  as 
might  be  agreed  upon  by  the  companies. 

In  1890  the  State  adopted  a  new  Constitu- 
tion, the  following  clauses  of  which  only  are 
pertinent: 

"Sec.  180.  All  existing  charters  or  grants 
of  corporate  franchise  under  which  organiza- 
tions have  not  in  good  faith  taken  place  at 
the  adoption  of  this  Constitution  shall  be 
subject  to  theprovisions  of  this  article,"  etc. 

"Sec.  181.  The  property  of  all  private  cor- 
porations for  pecuniary  gain  shall  be  taxed 
in  the  same  way  and  to  the  same  extent  as 
the  property  of  individuals.  Exemptions 
from  taxation,  to  which  corporations  are  le- 
gally entitled  at  the  adoption  of  this  Consti- 
tution, shall  remain  in  full  force  and  effect 
for  the  time  of  such  exemptions  as  expressed 
in  their  respective  charters  or  by  general 
laws,  unless  sooner  repealed  by  the  legisla- 
ture." 

On  October  24,  1802,  articles  of  consolida- 
tion were  entered  into  between  the  Louis- 
ville Company  and  the  Yazoo  Company,  the 
effect  of  which  will  hereafter  be  considered. 

By  the  Code  of  Mississippi  of  1802,  §  3875, 
a  system  of  taxing  the  property  of  railroad 
companies  by  the  railroad  commission  was 
put  in  force.  This  article  provided  for  a 
complete  schedule  of  the  property  of  the 
company,  the  total  amount  of  its  capital 
stock,  its  par  value,  and  the  value  of  its 
franchise;  and  by  a  law  subsequently  en- 
acted, February  7, 1804,  a  state  revenue  agent 
was  provided  for,  whose  duty  it  was  to  en- 
force the  payment  of  taxes  by  all  classes  of 
property  owners.  It  was  under  the  provi- 
sions of  the  laws  of  1802  that  this  action 
was  begun. 

The  railroad  companies  went  to  a  trial 
of  these  cases  in  an  obvious  reliance  upon 
two  previous  decisions  of  the  supreme  court 
of  Mississippi.  In  the  first  one  ( Mississippi 
Mills  v.  Cook,  56  Miss.  40)  that  court  held 
the  constitutional  provision  that  "the  prop- 
erty of  all  corporations  for  pecuniary  prof- 
its shall  be  subject  to  taxation"  did  not  re- 
quire that  such  corporations  must  always  be 
subjected  to  taxation,  but  that  their  prop- 
erty could  not  be  placed  beyond  the  reach 
of  the  taxing  power;  and  that  the  legisla- 
ture might  exempt  property  of  a  particular 
class,  whether  the  owners  were  corporations 
or  natural  persons;* in  other  words,  that  the 
provision  was  mandatory  as  to  the  liability 
of  sucb  property  to  be  taxed,  but  permissive 
to  the  legislature  to  tax  it  or  exempt  it,  as 
might  seem  proper.  It  further  held  that 
the  provision  of  §  20,  that  "all  property  shall 
be  taxed  in  proportion  to  its  value,"  did  not 
require  that  ail  property  should  be  taxed, 
or  deny  to  the  legislature  the  right  to  exempt 
any ;  that  the  legislature  might  exempt  prop- 
erty of  a  certain  class,  or  property  used  for 
a  certain  purpose;  that  it  had  the  power  to 
select  such  objects  of  taxation  as  it  might 
deem  appropriate;  but  when  any  article  of 
property  was  selected  for  taxation  it  must 


be  taxed  in  proportion  to  its  value,  and  not 
specifically. 

In  the  second  case  {Natchez,  J.  A  O.  B. 
Co.  v.  Lambert,  70  Miss.  779,  13  So.  33)  that 
court  held  the  exemption  in  the  21st  section 
of  the  charter  of  the  Mobile  &  Northwestern 
Railroad  was  one  which  the  legislature  had 
power  to  confer,  but  not  to  make  irrepeal- 
able;  that  under  the  acts  of  August  8,  1870, 
and  March  6,  1878,  this  immunity  from  taxa- 
tion was  extended  and  confirmed  to  the 
Natchez,  Jackson,  &  Columbus  Railroad 
Company,  and  by  the  act  of  February  19, 
1890,  authorizing  a  consolidation  with  the 
New  Orleans,  Louisville,  &  Texas  Company, 
the  latter  company  by  its  consolidation  ac- 
quired the  immunities  of  the  former  com- 
pany, and  was  entitled  to  the  same  exemp- 
tion from  taxation ;  also,  that  after  the  con- 
solidation of  the  Louisville  Company  with 
the  Yazoo  Company  the  latter  succeeded  to 
the  same  immunity  from  taxation  on  that 
part  of  its  lines  which  formerly  comprised 
the  Natchez,  Jackson,  &  Columbus  Railroad. 
In  short,  these  cases  cover  practically  every 
point  involved  in  the  case  under  considera- 
tion, and  counsel  evidently  acted  upon  the 
theory  that  it  was  unnecessary  to  specifically 
set  up  and  claim  that  there  was  a  contract 
for  exemption  which  the  legislature  had  sub- 
sequently impaired. 

But  upon  the  hearing  of  the  case  under 
consideration  the  court  (now  differently  con- 
stituted) overruled  both  of  these  cases,  and 
held,  first,  that  the  legislature  could  not 
grant  an  exemption  to  a  railway  company 
under  the  Constitution  of  1869 ;  second,  that 
it  could  not  grant  an  irrepealable  exemption^, 
under  that  Constitution;  third,  that  a  new* 
company  was  formed  by*  the  consolidation* 
of  October  24,  1892,  and  no  exemption  passed 
into  it;  fourth,  that  if  the  consolidation 
were  a  technical  merger,  still,  {  180  of  the 
Constitution  of  1890  prevented  any  exemp- 
tion from  passing  into  it;  fifth,  that  any 
such  exemption  was  repealed  by  the  acts  of 
1884,  1886,  and  1890.  Manifestly,  that  court 
could  not  have  held  the  railways  liable  for 
the  taxes  in  suit  without  deciding  either 
that  the  provision  of  §  21  did  not  constitute 
a  legal  contract  in  view  of  the  Constitution 
of  I860,  or  that  no  such  contract  existed  in 
favor  of  the  plaintiffs  in  error  in  view  of 
the  consolidations,  or  that  the  subsequent 
tax  legislation  of  the  state  of  1892  and  1894 
did  not  impair  the  obligation  of  that  con- 
tract. All  these  were  Federal  questions,  the 
vital  one  being  whether  the  acts  of  1892  and 
1894  impaired  the  obligation  of  the  contract, 
if  any  existed. 

In  short,  the  case  is  one  of  those  frequent- 
ly arising  under  the  2d  clause  of  Rev.  Stat. 
§  709,  in  which  the  validity  of  a  state  stat- 
ute under  the  Constitution  of  the  United 
States  is  necessarily  drawn  in  question,  and, 
the  decision  of  the  state  court  being  in  favor 
of  its  validity,  this  court  will  take  jurisdic- 
tion, though  the  Federal  question  be  not 
specially  set  up  or  claimed.  As  we  have  re- 
peatedly had  occasion  to  hold,  it  is  only  in 
cases  arising  under  the  3d  clause  of  the  sec- 
tion, where  a  right,  title,  privilege,  or  fan- 
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munity  is  claimed,  that  the  Federal  question 
must  be  specially  set  up.  The  cases  are  col- 
lected in  Columbia  Water  Power  Co.  v.  Eleo- 
trie  Street  Railway,  Light  d  Power  Co.  172 
U.  8.  475,  488,  43  L.  ed.  621,  625,  19  Sup. 
Ct  Rep.  247 .  Thus,  in  Willson  v.  Black  Bird 
Creek  Harsh  Co.  2  Pet.  245,  7  L.  ed.  412, 
the  record  did  not  show  that  the  constitu- 
tionality of  an  act  of  a  state  legislature  was 
drawn  in  question;  "but,"  a&id  the  Chief 
Justice,  "we  think  it  impossible  to  doubt 
that  the  constitutionality  of  the  act  was  the 
-question,  and  the  only  question,  which  could 
have  been  discussed  in  the  state  court."  Ho, 
in  Satterlee  v.  Mattheweon,  2  Pet.  380,  7  L. 
«d.  458,  it  was  said  that,  if  it  sufficiently  ap- 
pear from  the  Tecord  itself  that  the  repug- 
nancy of  the  statute  of  a  state  to  the  Con- 
stitution of  the  United  States  was  drawn  in 
question,  this  court  has  jurisdiction,  though 
the  record  does  not  in  terms  declare  that  this 
question  was  raised.  See  also  Crowell  v. 
^Randell,  10  Pet.  368,  9  L.  ed.  458;  Furman 
5  v.  Xichol,  8  Wall.  44,  19  L.  ed.  370;  Chicago 
•  L.  Int.  Co.  v.  Needles,  113  U.  a*  674,  28  L. 
ed.  1084,  5  Sup.  Ct.  Rep.  681 ;  Eureka  Lake 
&  Y.  Canal  Co.  v.  Yuba  County  Super.  Ct. 
116  U.  S.  410,  29  L.  ed.  671,  6  Sup.  Ct.  Rep. 
429;  Kaukauna  Water  Power  Co.  v.  Green 
Bay  4  If.  Canal  Co.  142  U.  S.  264,  35  L.  ed. 
1004,  12  Sup.  Ct  Rep.  173.  And  the  fact 
that  the  supreme  court  of  the  state  did  not 
expressly  refer  to  the  contract  clause  of  the 
Constitution  does  not  prevent  our  taking 
jurisdiction,  if  the  applicability  of  such 
clause  were  necessarily  involved  in  its  deci- 
sion. As  was  said  by  Chief  Justice  Waite  in 
Chapman  v.  Ooodnoto,  123  U.  S.  540,  548,  31 
L.  ed.  236,  238,  8  Sup.  Ct  Rep.  211,  215: 
"If  a  Federal  question  is  fairly  presented 
by  the  record,  and  its  decision  is  actually 
necessary  to  the  determination  of  the  case, 
a  judgment  which  rejects  the  claim,  but 
avoids  all  reference  to  it,  is  as  much  against 
the  right  within  the  meaning  of  §  709  of 
the  Revised  Statutes,  as  if  it  had  been  spe- 
cifically referred  to  and  the  right  directly 
refused." 

The  decision  of  the  supreme  court  that  the 
exemption  in  the  Mobile  ft  Northwestern 
Railroad  Company's  charter  of  1870  was 
void  under  the  Constitution  of  1869  was 
practically  a  decision  that  the  contract  of 
the  state  was  beyond  the  power  of  the  legis- 
lature, and  void,  and  hence  there  was  no 
contract  to  be  impaired.  But,  conceding 
this  contract  to  have  been  valid,  another 
distinct  question  arose,  whether  that  con- 
tract enured  to  the  benefit  of  the  plaintiffs 
in  error  by  the  successive  consolidations;  in 
other  words,  whether,  as  to  the  plaintiffs  in 
error,  there  was  any  contract  ever  existing 
which  the  taxing  legislation  of  Mississippi 
could  impair.  Both  these  questions  were 
ruled  against  the  railroads;  and,  while  the 
contract  clause  of  the  Federal  Constitution 
was  not  discussed,  the  case  turned  upon  the 
existence  of  such  a  contract,  and  no  ques- 
tion seems  to  have  been  made  that  if 
there  had  been  a  contract,  it  was  im- 
paired by  the  taxing  legislation  of  1892. 
.Am  we  have  often  held  that  where  an 


impairment  of  a  contract  by  state  leg- 
islation is  charged,  the  existence  or  non- 
existence of  the  contract  is  a  Federal  ques- 
tion, it  is  impossible  to  escape  the  conclu- 
sion that  the  foundation  of  the  whole  case 
was  whether  there  was  really  a  contract 
which  had  been  impaired,  and  that  this  was 
necessary  to  the  determination  of  the  case. 
As  already  stated,  this  was  a  Federal  ques- 
tion, and  the  fact  that  the  supreme  court 
did  not  in  terms  discuss  the  contract  clause 
of  the  Constitution  does  not  oust  our  juris- 
diction. In  V16W  of  this  record  and  the  opin-  2 
ions'of  the  supreme  court,  the  certificate  of  • 
the  Chief  Justice,  that  the  validity  of  the 
state  statutes  was  actually  drawn  in  ques- 
tion under  the  contract  clause  of  the  Con- 
stitution, was  but  a  further  assurance  of  a 
fact  already  appearing.  The  motion  to  dis- 
miss must  therefore  be  denied. 

3.  At  the  foundation  of  the  right  to  a  re- 
versal of  this  case  is  the  question  whether, 
conceding  the  validity  of  the  exemption  or 
commutation  provision  contained  in  the  21st 
section  of  the  Mobile  Company's  charter  of 
July  21,  1870,  such  exemption  enured  to  the 
plaintiffs  in  error  under  their  successive 
consolidations.  It  will  be  borne  in  mind 
that  the  existing  Constitution  of  Mississippi 
was  adopted  November  1,  1890;  that  the 
present  Yazoo  Company  was  formed  Octobw 
24,  1892  (nearly  two  years  after  the  adop 
tion  of  the  Constitution),  by  the  consolida- 
tion of  the  original  Yazoo  Company  with  the 
Louisville  Company.  By  the  act  of  August 
8,  1870,  the  exemption  contained  in  the  21st 
section  of  the  Mobile  charter  was  extended 
to  the  Memphis  ft  Vicksburg  Railroad,  which 
was  chartered  the  same  day.  This  charter 
gave  it  power  to  consolidate  its  stock,  prop- 
erty, and  franchise  with  any  other  road  up- 
on such  terms  as  might  be  consistent  with 
the  powers  conferred  upon  the  company. 
Twelve  years  thereafter,  March  9,  1882,  the 
Baton  Rouge  Company  was  incorporated 
with  power  to  consolidate  with  any  other 
company,  and  on  March  3,  1882,  the  Memphis 
ft  Vicksburg  Company  was  also  authorized 
to  consolidate.  The  same  power  had  already 
been  extended,  February  17,  1882,  to  the 
Yazoo  Company. 

It  is  unnecessary  to  discuss  the  terms  of 
the  first  consolidation  of  August  12,  1884, 
between  the  Tennessee  Southern,  the  Mem- 
phis Company,  the  Baton  Rouge  Company, 
and  the  New  Orleans  Company,  forming  the 
Louisville,  New  Orleans,  ft  Texas  Company, 
since  this  was  made  prior  to  the  adoption 
of  the  new  Constitution  of  1890.  We  are 
specially  concerned  with  the  articles  of  con- 
solidation between  the  Louisville  Company 
so  organized,  and  the  Yazoo  Company,  which 
were  adopted  OctobeT  24,  1892,  and  subse- 
quent to  the  new  Constitution.  The  ques- 
tion in  that  connection  is  whether  such  con- 
solidation created  a  new  corporation,  or,  inn 
the  language  of  {  180  of  the'Constitution  of* 
1890,  whether  it  was  a  "grant  of  corporate 
franchises,"  in  which  case,  by  the  express 
language  of  that  section,  such  new  corpora- 
tion became  subject  to  the  provision  of  the 
new  Constitution.  In  their  articles  of  eon* 
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solidation  these  oompanies  agreed  "to  and 
with  each  other,  to  unite,  merge,  and  con- 
solidate their  several  capital  stocks,  corpo- 
rate rights,  franchises,  immunities,  and 
privileges,  and  properties  of  every  kind,  real, 
personal ,  and  mixed."  The  first  article  pro- 
vided that  "such  consolidation  shall  be  ef- 
fected by  uniting  or  merging  the  stock,  prop- 
erty, and  franchises  of  the  party  of  the  firBt 
part  (the  Louisville  Company)  with  and  in- 
to the  stock,  property,  and  franchises  of  the 
said  the  Yazoo  &  Mississippi  Valley  Railroad 
Company,  without  disturbing  the  corporate 
existence  of  the  last-named  company,  or  the 
formation  of  any  new,  distinct  corporation, 
unless  such  result  shall  be  necessary  to  give 
legal  effect  to  this  agreement;  but,  whatever 
may  be  the  legal  consequence  of  the  consol- 
idation herein  provided  for,  this  agreement 
Is  to  stand  ana  be  effective."  This  article 
was  evidently  drawn  in  view  of  the  decisions 
of  this  court  upon  the  subject  of  merger  and 
consolidation,  and  evinces  a  desire  to  avoid 
the  legal  results  following  from  a  consolida- 
tion of  the  two  constituent  companies  into 
•  new  corporation,  but,  at  the  same  time, 
expresses  a  doubt  whether  the  agreement 
would  not  after  all  be  construed  to  create  a 
new  corporation.  These  doubts  were  unques- 
tionably well  founded,  and,  if  the  effect  of 
the  agreement  be  in  law  the  creation  of  a 
new  corporation,  the  expression  of  a  wish 
that  it  should  not  be  so  construed  is  of 
course  entitled  to  no  weight.  The  final 
clause,  that  in  any  event  the  agreement  shall 
stand  and  be  effective,  shows  that  effect 
should  be  given  to  all  its  stipulations,  what- 
ever be  its  legal  consequences. 

Subsequent  articles  provided  that  the  cor- 
porate name  should  be  the  Yazoo  &  Missis- 
sippi Valley  Railway  Company;  that  the 
capital  stock  should  be  (16,000,000;  that  the 
stockholders  of  either  of  the  constituent 
companies  should  "have  all  the  rights  of  a 
stockholder  of  the  consolidated  company,  as 
fully  as  if  new  shares  of  the  consolidated 
company  had  been  issued  and  exchanged 
therefor;  and,  in  case  the  consolidated  com- 
pany shall  determine  to  issue  new  shares, 
such  shares  shall  be  exchangeable* at  par  for 
the  now  outstanding  shares  of  each  of  the 
constituent  companies;"  that  all  the  rights, 
powers,  privileges,  immunities,  and  fran- 
chises of  the  constituent  oompanies  should 
pass  to  the  consolidated  company,  which 
should  be  managed  by  a  board  of  directors, 
whose  names,  for  the  purpose  of  the  organ- 
ization, were  given. 

Reading  this  agreement  in  connection  with 
the  charters  of  the  several  companies,  and 
especially  with  that  of  the  Memphis  & 
Vicksburg  Railroad  Company  of  March  3, 
1882,  providing  that  "all  of  the  companies 
so  consolidating  shall  be  merged  into  and 
•ceo me  one  company,  and  the  company  so 
formed  by  such  consolidation  shall  be  deemed 
and  held  to  be  a  corporation  created  by  the 
laws  of  this  state,"  it  is  impossible  to  escape 
the  conclusion  that  a  new  corporation  was 
created  with  a  capital  stock  of  $15,000,000, 
and  that  the  stockholders  of  the  constituent 
sompanies  were  to  become  stockholders  of 


the  new  company,  share  for  share,  "as  fully 
as  if  new  shares  of  the  consolidated  company 
had  been  issued  and  exchanged  therefor. 
Some  question  was  made  in  the  state  courts 
whether  the  shares  were  actually  issued  in 
the  new  company.  But  the  supreme  court 
having  found  that  they  were,  we  accept  that 
finding  as  conclusive.  Power  was  expressly 
given  to  issue  new  shares,  and  the  usual 
course  of  business  would  justify  us  in  infer- 
ring that  that  was  the  method  adopted.  A 
new  name  was  taken,  which  was  none  the  less 
a  new  one  by  reason  of  the  fact  that  it  was 
the  name  of  one  of  the  constituent  com- 
panies. 

It  cannot  be  doubted  that  under  this 
agreement  it  was  contemplated  that  the  con- 
stituent companies  should  go  out  of  exist- 
ence, and  that  their  officers  should  resign 
their  trusts  in  favor  of  the  officers  of  the 
new  company;  that  their  boards  of  directors 
should  be  supplanted  by  another  board,  the 
names  of  whose  members  were  contained  in 
the  agreement;  that  the  stock  of  the  con- 
stituent companies  should  be  surrendered 
and  new  stock  taken  therefor,  or,  in  lieu  of 
that,  that  the  old  stock  should  be  recognized 
as  the  stock  of  the  new  company;  that  the 
road  should  be  operated  by  men  holding  their 
commissions  from  the  new  company,  and 
that  the  entire  administration  of  the  func- 
tions of  the  constituent  companies  should  3 
be  surrendered  to  the'new  corporation.  In* 
short,  nothing  was  left  of  the  constituent 
companies  but  the  memory  of  their  exist- 
ence,— the  mere  shadow  of  a  name.  But 
the  new  company  which  took  its  place  sud- 
denly sprang  into  life  with  a  new  corps  of 
officers  and  a  full  equipment  for  the  success- 
ful operation  of  the  road. 

While,  as  stated  in  Tomlinson  v.  Branch, 
15  Wall.  460,  21  L.  ed.  189,  the  presumption 
is  that  when  two  railroads  are  consolidated 
each  of  the  united  lines  will  be  respectively 
held  with  the  privileges  and  burdens  orig- 
inally attaching  thereto,  subsequent  cases 
have  settled  the  law  that  where  two  com- 
panies agree  together  to  consolidate  their 
stock,  issue  new  certificates,  take  a  new 
name,  elect  a  new  board  of  directors,  and  the 
constituent  companies  are  to  cease  their 
functions,  a  new  corporation  is  thereby 
formed  subject  to  existing  laws.  But  if,  as 
was  the  case  in  Tomlinson  v.  Branch,  one 
road  loses  its  identity  and  is  merged  in  an- 
other, the  latter  preserving  its  identity  and 
issuing  new  stock  in  favor  of  the  stockhold- 
ers of  the  former,  it  is  not  the  creation  of  a 
new  corporation,  but  an  enlargement  of  the 
old  one.  In  such  case  it  was  held  that  where 
the  company  which  had  preserved  its  iden- 
tity held  as  to  its  own  property  a  perpetual 
exemption  from  taxation,  it  would  not  be 
extended  to  the  property  of  the  merged  com- 
pany without  express  words  to  that  effect. 

In  the  earliest  of  these  eases  ( Philadelphia 
<t  TP.  R.  Co.  v.  Maryland,  10  How.  376,  13 
L.  ed.  461 )  it  was  held  that  a  Maryland  rail- 
road whose  charter  contained  no  exemption 
from  taxation  did  not  acquire  such  exemp- 
tion by  consolidation  with  the  Delaware  & 
Maryland  Railroad  Company,  whose  charter 
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exempted  the  road  from  taxation,  except  up- 
on that  portion  of  the  permanent  ana  fixed 
works  which  might  be  in  the  state  of  Mary- 
land. 

In  Control  B.  4  Bkg .  Co.  v.  Georgia,  92  U. 
S.  665,  23  L.  ed.  767,  an  act  of  the  legisla- 
ture authorized  the  Central  Railroad  and 
the  Macon  Railroad  to  unite  and  consolidate 
their  stock  and  all  their  rights,  privileges, 
immunities,  and  franchises  under  the  name 
and  charter  of  the  Central  Railroad,  in  such 
manner  that  each  owner  of  shares  of  stock 
of  the  Macon  Road  should  be  entitled  to  re- 
ceive an  equal  number  of  shares  of  the  stock 
§  of  the  consolidated  companies.  "Whether," 

*  said  Mr/Justice  Strong,  "such  be  the  effect 
[consolidation  or  amalgamation]  or  not, 
must  depend  upon  the  statute  under  which 
the  consolidation  takes  place,  and  of  the 
intention  therein  manifested.  If,  in  the 
statute,  there  be  no  words  of  grant  of  corpo- 
rate powers,  it  is  difficult  to  see  how  a  new 
corporation  is  created."  It  was  held  that 
the  act  did  not  work  a  dissolution  of  the  ex- 
isting corporations  and  the  creation  of  a 
new  company,  since  there  was  no  provision 
for  a  surrender  of  the  stock  of  the  share- 
holders of  the  Central,  and  none  for  the  issue 
of  other  certificates  to  them.  In  that  case 
the  road  whose  charter  contained  the  ex- 
emption from  taxation  was  preserved  intact 
by  the  consolidation,  and  it  was  held  that 
its  exemption  continued,  while  the  other 
road  was  to  go  out  of  existence.  As  already 
stated,  in  the  act  authorizing  the  consolida- 
tion, in  this  case,  of  the  Memphis  &  Vieks- 
burg  Railroad  Company,  there  is  an  express 
provision  that  all  the  companies  so  consoli- 
dated shall  be  merged  into  and  become  one 
company,  and  held  to  be  a  corporation  cre- 
ated by  the  laws  of  the  state. 

Other  cases  to  the  same  effect,  holding 

•  that  the  consolidation  did  not  operate  as  a 
dissolution  of  the  constituent  companies,  are 
Chesapeake  &  0.  R.  Co.  v.  Virginia,  94  U. 
S.  718.  24  L.  ed.  310;  Green  County  v.  Con- 
nets,  109  U.  S.  104,  27  L.  ed.  872,  3  Sup.  Ct. 
Rep.  69,  and  Tennessee  v.  Whittoorth,  117 
TJ.  S.  139,  29  L.  ed.  833,  6  Sup.  Ct  Rep.  645. 

It  may  be  observed  that  all  these  eases 
turn  upon  the  question  whether  the  new  com- 
pany inherited  by  consolidation  certain  priv- 
ileges and  immunities  belonging  to  the  con- 
stituent companies,  or  one  of  them,  and  that 
no  question  arose  as  to  the  applicability  of 
a  new  constitutional  inhibition  intervening 
before  the  consolidation  took  place.  This 
question,  however,  did  arise  in  Shields  v. 
Ohio,  06  U.  S.  319,  24  L.  ed.  357,  where  it 
was  held  that  a  consolidation,  under  a  stat- 
ute of  Ohio,  of  two  or  more  railroad  compa- 
nies worked  their  dissolution,  and  that  the 
powers  and  franchises  of  the  new  company 
thereby  formed  were  subject  to  "be  altered, 
revoked,  or  repealed  by  the  general  assem- 
bly" under  a  constitutional  provision  which 
took  effect  prior  to  the  consolidation.  The 
statute  in  that  case  expressly  provided  that 
the  consolidated  company  should  be  a  new 
Jj  corporation  and  subject  to  the  constitutional 
*  provision.  A  like  ruling  was  made*under  a 
similar  statute  of  Maine  in  Maine  O.  B.  Co. 


v.  Maine,  96  U.  S.  499,  24  L.  ed.  836.  In  At- 
lantio  &  G.  B.  Co.  v.  Georgia,  98  TJ.  S.  859, 
25  L.  ed.  186,  two  railroad  companies  were 
consolidated  by  an  act  of  the  legislature, 
which  authorized  the  consolidation  of  their 
stocks,  conferred  upon  the  consolidated  com- 
pany full  corporate  cowers,  and  continued  to 
it  the  franchises,  privileges,  and  immunities 
which  the  companies  had  held  by  their  orig- 
inal charters.  We  held  in  that  case  that  a 
new  corporation  was  created,  which  became 
subject  to  the  provisions  of  a  statutory  coda 
adopted  January  I,  1863,  permitting  the 
charters  of  private  corporations  to  be 
changed,  modified,  or  destroyed  at  the  will 
of  the  legislature.  The  case  was  distin- 
guished from  Central  B.  d  Bkg.  Co.  v.  Geor- 
gia, 92  U.  S.  665,  23  L.  ed.  757,  as  being  a 
consolidation,  instead  of  a  merger.  "Nor 
was  it,"  said  Mr.  Justice  Strong,  "a  mere 
alliance  or  confederation  of  the  two.  If  it 
had  been,  each  would  have  preserved  its  sep- 
arate existence  as  well  as  its  corporate 
name.  But  the  act  authorized  the  consolida- 
tion of  the  stocks  of  the  two  companies,  thus 
making  them  one  capital  in  place  of  two.  It 
contemplated,  therefore,  that  the  separate 
capital  of  each  company  should  go  out  of  ex- 
istence as  the  capital  of  that  company."  To 
the  same  effect  is  8t.  Louis,  I.  M.  <£  8.  B.  Co. 
v.  Berry,  113  TJ.  S.  465,  28  L.  ed.  1056,  5 
Sup.  Ct  Rep.  629. 

The  latest  declaration  of  this  court  upon 
the  subject  is  found  in  Keokuk  &  W.  B.  Co. 
v.  Missouri,  152  U.  S.  301,  38  L.  ed.  460,  14 
Sup.  Ct  Rep.  692.  In  that  case,  a  railroad 
corporation  chartered  in  Missouri  in  1857, 
with  a  provision  that  its  property  should  be 
exempt  from  taxation  for  a  period  of  twenty 
years  after  its  completion,  which  took  place 
in  1872,  was  consolidated  with  an  Iowa  cor- 
poration in  1870,  under  a  general  law  of  Mis- 
souri; and  in  1886  the  consolidated  road  was 
sold  under  a  deed  of  foreclosure  to  pur- 
chasers, who  conveyed  it  to  an  Iowa  corpora- 
tion. It  was  held  that  the  act  of  the  legis- 
lature of  Missouri  authorizing  the  consoli- 
dation, making  one  company  of  the  two, 
whose  stock  should  be  consolidated  upon 
such  terms  as  might  be  mutually  agreed  up- 
on, authorizing  the  adoption  of  a  new  cor- 
porate name,  and  for  the  exchange  of  the 
stock  of  the  constituent  companies  for  stock 
in  the  new  company,  and  providing  for  the 
filing  with  the  secretary  of  state  of  a  copyjj 
of  the  consolidation  agreement  which'should* 
be  conclusive  evidence  of  the  consolidation 
and  of  the  corporate  name  of  the  new  com- 
pany, was  in  effect  the  extinguishment  of  the 
prior  companies  and  the  formation  of  a  new 
one;  and  that  an  intervening  constitutional 
provision,  adopted  in  1865,  prohibiting  ex- 
emptions from  taxation,  was  thereby  let  in 
ana  to  be  read  as  a  part  of  the  charter  of  the 
new  company. 

In  view  of  the  terms  of  the  consolidating 
agreement,  to  which  reference  has  already 
been  made,  and  of  the  several  acta  of  the 
general  assembly  of  Mississippi  authorizing 
these  consolidations,  we  are  of  opinion  that 
a  new  corporation  was  contemplated,  and 
that  taken  together,  these  several  documents 


Digitized  by 


Google 


248 


21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


should  be  read  as  if  they  had  expressly  pro- 
vided, with  legislative  sanction,  for  the  for- 
mation of  a  new  association.  Exemptions 
from  taxation  are  not  favored  by  law,  and 
will  not  be  sustained  unless  such  clearly  ap- 
pears to  have  been  the  intent  of  the  legisla- 
ture. Public  policy  in  all  the  states  has  al- 
most necessarily  exempted  from  the  scope  of 
the  taxing  power  large  amounts  of  property 
used  for  religious,  educational,  and  munici- 
pal purposes;  but  this  list  ought  not  to  be 
extended  except  for  very  substantial  rea- 
sons; and  while,  as  we  have  held  in  many 
cases,  legislatures  may,  in  the  interest  of  the 
public,  contract  for  the  exemption  of  other 
property,  such  contract  should  receive  a 
strict  interpretation,  and  every  reasonable 
doubt  be  resolved  in  favorof  thetaxingpower. 
Indeed,  it  is  not  too  much  to  say  that  courts 
are  astute  to  seize  upon  evidence  tending  to 
show  either  that  such  exemptions  were  not 
originally  intended,  or  that  they  have  be- 
come inoperative  by  changes  in  the  original 
constitution  of  the  companies.  In  cases 
arising  under  the  Mississippi  Constitution 
of  1809,  the  method  adopted  in  the  charter 
of  the  Mobile  ft  Northwestern  Company,  of 
commuting  the  taxes,  was  originally  sus- 
tained under  the  theory  that  the  provision 
of  that  Constitution  declaring  "the  property 
of  all  corporations  for  pecuniary  profits 
shall  be  subject  to  taxation,  the  same  as  that 
of  individuals,"  did  not  mean  that  it  should 
be  necessarily  subjected  to  taxation,  but  that 
it  might  be  exempted  altogether  by  the  leg- 
islature. Mississippi  Mills  v.  Cook,  50  Miss. 
40.  But  by  the  Constitution  of  1890,  "all 
existing  charters  or  grants  of  corporate  fran- 
chise under  which'organizations  have  not  in 
good  faith  taken  place  at  the  adoption  of 
this  Constitution  shall  be  subject  to  the  pro- 
visions of  this  article,"  one  of  which  was 
(§  181)  that  "the  property  of  all  private 
corporations  for  pecuniary  gain  shall  be 
taxed  in  the  same  way  and  to  the  same  ex- 
tent as  the  property  of  individuals." 

It  is  true  that  in  the  act  of  March  9,  1882, 
authorizing  the  Baton  Rouge  Company  to 
consolidate,  in  the  act  of  March  3,  1892,  au- 
thorizing the  Memphis  ft  Vicksburg  Com- 
pany to  consolidate,  and  in  the  act  of  Feb- 
ruary 17,  1882,  authorizing  consolidations 
by  the  Yazoo  Company,  there  were  provi- 
sions that  the  consolidated  companies  should 
be  entitled  to  the  rights,  privileges,  fran- 
chises, property  grants  and  immunities  be- 
longing to  constituent  companies,  among 
which,  under  the  name  of  immunities,  might 
pass  an  exemption  from  taxation,  as  has 
been  sometimes  held  by  this  court;  and  had 
not  the  constitutional  provision  of  1890 
taken  effect  before  the  final  consolidation  of 
1892,  we  might  have  been  obliged  to  hold 
that  the  consolidated  company  was  entitled 
to  the  commutation  of  taxes  provided  for  in 
the  21st  section  of  the  charter  of  the  Mobile 
ft  Northwestern  Company.  But  it  is  scarce- 
ly necessary  to  say  that,  if  the  consolidation 
of  1892  resulted  in  a  new  corporation,  it 
would  come  into  existence  under  the  Consti- 
tution of  1890,  with  the  disabilities  attach- 
ing thereto,  among  which  is  the  provision 


that  "the  property  of  all  private  corpora- 
tions for  pecuniary  gain  shall  be  taxed  in 
the  same  way  and  to  the  same  extent  as  the 
property  of  individuals."  Even  if  the  legis- 
lature, in  these  several  acts  of  consolidation, 
had  expressly  provided  that  the  new  corpo- 
ration thereby  formed  should  be  exempted 
from  taxation,  the  higher  law  of  the  Consti- 
tution would  be  interpreted  as  nullifying  it 
to  that  extent. 

A  similar  remark  may  be  made  with  re- 
gard to  the  provision  that  these  companies 
might  consolidate  upon  such  terms  as  they 
should  agree  upon.  Obviously  such  terms 
must  be  consistent  with  the  law  existing  at 
the  time  of  the  consolidation.  It  could  never 
have  been  the  intention  of  the  legislature, 
and  if  it  were  it  would  be  vain,  to  permit 
these  companies  to  adopt  such  terms  as  they 
chose,  if  such  terms  were  inconsistent  with 
existing  laws.  The  language  indicated  evi-j 
dently  refers  to  the'method  adopted  for  the  * 
consolidation,  whether  it  was  to  be  anything 
more  than  a  simple  merger,  or  whether  it 
was  to  provide  for  a  surrender  of  the  stock 
of  the  constituent  companies,  the  issue  of 
new  stock,  the  adoption  of  a  new  name,  and 
the  choice  of  a  new  board  of  directors.  Un- 
der no  circumstances  would  they  be  inter- 
preted as  conveying  rights  to  the  new  corpo- 
ration which  the  legislature  was  incompe- 
tent to  confer. 

Great  stress  is  laid  by  the  railroad  compa- 
nies upon  the  fact  that  at  the  time  these 
companies  were  incorporated  the  state  was 
without  oredit,  the  treasury  without  money, 
the  issue  of  state  bonds  in  aid  of  public  im- 
provements forbidden  by  the  Constitution, 
the  levy  of  general  taxes  to  assist  in  the 
building  of  the  roads  fruitless,  the  resources 
of  the  state  having  been  exhausted  by  the 
civil  war,  which  had  left  the  communitv  so 
poor  that  it  was  with  difficulty  the  inhab- 
itants could  raise  the  taxes  necessary  for 
carrying  on  the  government;  that  millions 
of  acres  of  land  were  being  abandoned  and 
forfeited  to  the  state  for  nonpayment  of 
taxes  and  subsequently  sold  at  incredibly 
low  figures:  that  the  paramount  necessity 
was  clearly  the  building  of  railroads  to  de- 
velop tbe  resources  of  the  state,  and  yet  that 
the  topography  of  the  country  was  such  that 
both  the  construction  and  the  maintenance 
of  the  roads  was  difficult  and  expensive,  and 
railroad  enterprises  promised  very  doubtful 
profits;  that  the  lands  along  the  river  bot- 
toms were  waste  and  swamp,  uncultivated 
and  unexplored,  and  subject  to  annual  in- 
undations from  the  Mississippi;  that  the 
levees  had  been  swept  away  again  and  again, 
and  Congress  asked  for  aid  to  rebuild  them 
upon  the  ground  of  the  impossibility  of  the 
state  to  do  the  work ;  that  in  this  condition 
of  affairs  the  best  that  could  be  done  was  to 
offer  as  a  remuneration  to  vote  taxes  as  a 
consideration  for  building  the  road;  that 
these  proposals  were  accepted  and  carried 
out  in  good  faith;  that  the  result  has  been 
to  increase  the  value  of  property  in  portions 
of  the  state  fully  one  hundred  fold,  and  to 
immensely  increase  the  revenues  of  the  state 
and  counties,  and  that  under  these  circum- 


Digitized  by 


Google 


1900.  SOUTHERN  R.  CO.  t.  POSTAL  TELEGRAPH-CABLE  CO. 


249 


stances  the  present  repudiation  of  these  con- 
tracts by  the  state,  by  pleading  a  technical 
incapacity  to  contract,  is  a  grow  breach  of 
public  faith,  and  should  be  discountenanced 
§by  the  courts. 

•  'Potent  as  these  considerations  are,  they 
address  themselves  to  the  legislative,  rather 
than  to  the  judicial,  department  of  the  gov- 
ernment. The  legislature  is  the  proper  guar- 
dian of  the  public  faith,  and  in  its  action 
with  respect  to  its  own  obligations  we  are 
bound  to  assume  that  it  will  be  guided,  not 
only  by  its  present  necessity  for  revenue,  but 
by  consideration  of  its  possible  future  needs. 
But  whatever  policy  the  state  may  choose  to 
adopt  with  respect  to  encouraging  or  dis- 
couraging the  investment  of  capital  from 
abroad,  the  duty  of  the  courts  is  to  declare 
the  law  as  they  find  it,  and  avoid  the  discus- 
sion of  questions  of  policy,  which  are  clearly 
beyond  their  province.  Certainly  this  court 
is  not  the  keeper  of  the  state's  conscience. 
We  have  not  thought  it  proper  to  inquire 
what  was  the  answer  to  these  charges. 
Doubtless  they  are  sufficient,  or  at  least  are 
such  as  the  legislature  deemed  to  be  suffi- 
cient, or  it  would  not  have  passed  the  taxing 
acts  of  1802  and  1894.  While  we  have  never 
hesitated  to  vindicate  the  right  of  individ- 
uals or  corporations  to  enforce  the  perform- 
ance of  lawful  contracts  as  against  subse- 
quent legislation  designed  to  impair  them, 
we  have  always  exacted  as  a  condition  that 
the  contract  was  one  which  the  legislature, 
or  opposite  party,  bad  power  to  make  under 
the  Constitution,  and  that  the  other  party 
was  chargeable  with  knowledge  of  all  its 
provisions  in  that  connection.  To  enforce  a 
performance,  the  plaintiff  must  also  bring 
himself  within  the  letter  and  spirit  of  the 
contract,  and  thus  provide  against  any 
change  in  public  sentiment  which  may  ren- 
der its  performance  obnoxious  or  unpopular. 

Being  of  opinion  that  the  consolidation  in 
question,  which  took  place  nearly  two  years 
subsequent  to  the  adoption  of  this  Consti- 
tution, was  a  new  grant  of  corporate  fran- 
chises within  the  meaning  of  {  180,  it  fol- 
lows that  it  became  subject  to  the  provisions 
of  {  191. 

The  question  how  far  the  ease  of  Hatches, 
J.  &  C.  R.  Co.  v.  Lambert,  70  Miss.  779,  13 
So.  33,  is  applicable  as  res  judicata  upon  the 
taxes  involved  in  this  case  is  a  local  question, 
upon  which  we  are  not  called  upon  to  express 
an  opinion.  We  do  not  understand  it  to  be 
pressed  as  ground  for  reversal. 

The  judgment  of  the  Supreme  Court  i$ 
therefore  affirmed. 


(179  U.  S.  641) 

SOUTHERN  RAILWAY  COMPANY,  Plff. 
in  Err., 
v. 

POSTAL  TELEGRAPH-CABLE  CO. 

Error — finality  of  decision. 

A  writ  of  error  cannot  be  sustained  when  It  la 
taken  without  waiting  for  any  farther  pro- 
ceedings after  the  appointment  of  commis- 


sioners In  condemnation  proceedings,  and  the 
sustaining  of  a  demurrer  to  an  answer  which 
Is  filed,  and  a  refusal  to  permit  testimony  In 
support  of  the  answer,  since  there  Is  no  final 
decision  In  the  case. 

[No.  64.] 

Argued  Kovember  2,  1900.    Decided  Janu- 
ary 7,  1901. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  ruling  in  a  proceeding  for  con- 
demnation of  property.  Affirmed. 

See  same  case  below,  35  C.  C.  A.  360,  93 
Fed.  Rep.  393. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  proceeding  commenced  by  the 
Postal  Telegraph-Cable  Company  (hereinaft- 
er called  the  telegraph  company)  against 
the  Southern  Railway  Company  (hereinafter 
called  the  railway  company)  to  acquire  by 
condemnation  the  right  to  construct  its  tele- 
graph line  along  and  over  the  railway  com- 
pany's right  of  way  through  the  state  of 
North  Carolina.  The  petition  therefor  was 
filed  by  the  telegraph  company  in  the  office 
of  the  clerk  of  the  superior  court  of  Guilford 
county,  North  Carolina,  on  June  11,  1898.  A 
summons  was  issued  requiring  the  railway 
company  to  appear  before  the  clerk  of  the  a 
superior  court  on  June  22,  1898,  and  answer.  J 
On  that  day  the  railway*  company  entered  a  * 
special  appearance  and  filed  a  petition  and 
bond  for  the  removal  of  the  case  to  the  Unit- 
ed States  circuit  court  for  the  western  dis- 
trict of  North  Carolina.  Sundry  proceed- 
ings were  had  in  that  court,  such  as  a  mo- 
tion to  remand,  which  it  is  unnecessary  to 
notice.  On  August  31,  1898,  the  telegraph 
company  by  leave  filed  an  amended  petition. 
On  September  15,  1893,  the  court  made  an 
order  by  which  it  directed  its  clerk  to  ap- 
point three  commissioners  to  assess  damages 
and  prescribed  their  powers  and  duties.  On 
September  19,  1898,  the  clerk  appointed  the 
commissioners  as  directed,  and  fixed  the  time 
and  place  for  their  meeting,  and  on  the  same 
day  issued  a  notice  to  the  railway  company 
of  his  action.  These  orders  were  made  on 
the  application  of  the  telegraph  company 
and  without  notice  to  the  railway  company. 
Thereupon  the  railway  company  moved  the 
court  to  set  aside  its  order  of  September  15 
and  for  leave  to  answer.  On  September  23 
the  court  temporarily  suspended  the  order 
of  September  15.  On  October  24  an  answer 
was  filed,  a  demurrer  of  the  telegraph  com- 
pany was  sustained,  and  when  the  railway 
company  asked  leave  to  introduce  testimony 
sustaining  the  averments  of  its  answer  the 
court  overruled  the  application  and  refused 
to  permit  the  railway  company  to  introduce 
testimony,  and  so  far  as  was  needed  reinstat- 
ed its  order  of  September  15,  1898.  Before 
any  further  proceedings  and  without  wait- 
ing for  the  assessment  of  damages  by  the 
commissioners  and  the  confirmation  of  their 
award  by  the  court,  a  writ  of  error  and  su- 
persedeas was  obtained  by  the  railway  com- 
pany, and  the  case  was  transferred  under 
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■nch  writ  of  error  to  the  circuit  oourt  of  ap- 
peals for  the  fourth  circuit.  That  court,  on 
March  31,  1899,  dismissed  the  writ  of  error 
for  want  of  jurisdiction,  on  the  ground  that 
no  final  order  had  been  entered  in  the  cir- 
cuit court  35  C.  C.  A.  366,  93  Fed.  Rep. 
393.  To  review  this  ruling  this  writ  of  er- 
ror was  sued  out 

Messrs.  A.  T,.  Holla  day  and  Robert 

■tile*  for  plaintiff  in  error. 
Mr.  f,  R.  Mcintosh  for  defendant  in  or- 
es ror. 

*  "Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  single  question  we  deem  it  necessary 
to  consider  is  whether  a  final  judgment  or  or- 
der had  been  entered  by  the  circuit  court 
which  could  be  taken  by  writ  of  error  to  the 
circuit  court  of  appeals. 

Luaton  v.  North  River  Bridge  Co.  147  U. 
8.  337,  341,  37  L.  ed.  194,  196,  13  Sup.  Ct 
Rep.  356,  is  decisive  of  this  question.  In- 
deed, little  more  seems  necessary  than  a  ref- 
erence to  the  opinion  in  that  case.  There, 
as  here,  in  condemnation  proceedings,  an  or- 
der was  made  appointing  commissioners  to 
assess  damages.  To  reverse  this  order  a 
writ  of  error  was  sued  out  and  by  that  writ 
of  error  an  attempt  was  made  to  challenge 
the  constitutionality  of  the  act  authorizing 
the  condemnation,  but  this  court  dismissed 
the  writ  on  the  ground  that  the  order  was  not 
a  final  judgment  Baying,  after  referring  to 
possible  proceedings  in  the  state  oourt,  that 
the  action  of  the  United  States  circuit  oourt 
could  be  reviewed  here  "only  by  writ  of  er- 
ror, which  does  not  lie  until  after  final  judg- 
ment disposing  of  the  whole  case  and  adjudi- 
cating all  the  rights,  whether  of  title  or  of 
damages,  involved  in  the  litigation.  The 
case  is  not  to  be  sent  up  in  fragments  by  suc- 
cessive writs  of  error.  Act  of  September  24, 
1789,  chap.  20,  8  22;  1  Stat  at  L.  84,  chap. 
20;  Rev.  Stat  {691;  Rutherford  v.  Fisher, 
4  Dall.  22,  1  L.  ed.  724 ;  Bolcomb  v.  McKus- 
iek,  20  How.  552,  654,  15  L.  ed.  1020,  1021 ; 
Louisiana  Vat.  Bank  v.  Whitney,  121  U.  S. 
284,  30  L.  ed.  961,  7  8up.  Ct  Rep.  897 ;  Key- 
stone Manqanese  A  Iron  Co.  v.  Martin,  132 
U.  S.  91,  33  L.  ed.  275,  10  Sup.  Ct  Rep.  32; 
McOourlcev  v.  Toledo  A  O.  C.  R.  Co.  146  U. 
S.  fSn,  36  L.  ed.  1079,  13  Sup.  Ct  Rep.  170." 

Reference  is  made  by  counsel  to  Wheeling 
&  B.  Bridge  Co.  v.  Wheeling  Bridge  Co.  138 
U.  S.  287,  34  L.  ed.  907,  11  Sup.  Ct  Rep.  301, 
in  which  this  court  sustained  its  jurisdiction 
of  a  writ  of  error  to  the  supreme  court  of  ap- 
peals of  West  Virginia,  and  inquired  into 
the  validity  of  a  judgment  of  that  court  af- 
firming an  order  of  a  trial  court  appointing 
commissioners  under  a  somewhat  similar 
statute.  But  that  decision  was  based  on  the 
fact  that  the  order  of  the  trial  court  had  been 
held  by  the  state  supreme  court  to  be  a  final 
judgment,  on  which  a  writ  of  error  would 
lie,  and  therefore,  being  a  final  judgment  in 
the  view  of  the  highest  court  of  the  state, 
«  it  ought  to  be  considered  final  here  for  the 
J  purposes  of  review.   But  no  such  ruling  ob- 

•  tains  in  the  supreme  court  of 'North  Caro- 


lina. On  the  contrary,  that  court  has  re- 
peatedly held  that  an  order  appointing  com- 
missioners in  condemnation  proceedings  is 
not  a  final  judgment  nor  subject  to  review 
until  after  the  confirmation  of  the  award  of 
the  commissioners.  American  V.  Teleg.  Co. 
v.  Wilmington,  0.  A  A.  R.  Co.  83  N.  C.  420, 
is  a  case  directly  in  point  In  that  case  a 
proceeding  was  commenced  by  a  telegraph 
company  to  obtain  a  right  of  way  for  the 
construction  and  operation  of  its  telegraph 
lines  along  the  roadway  of  a  railroad  com- 
pany, and,  as  shown  by  the  opinion  of  the 
supreme  court  at  a  hearing  before  the  trial 
judge  he  adjudged  the  telegraph  company 
entitled  to  the  right  of  way,  and  appointed 
commissioners  to  ascertain  and  report  the 
damages.  An  attempt  was  made  to  take  this 
order  to  the  supreme  oourt  for  review,  but 
the  right  to  do  so  was  denied,  the  oourt  say- 
ing (p.  421)  : 

"Upon  a  careful  examination  of  the  stat- 
ute, and  the  portions  of  the  act  of  February 
8th,  1872,  by  reference  incorporated  with  it, 
and  regarding  the  policy  indicated  in  both 
to  favor  the  construction  and  early  comple- 
tion of  such  works  of  internal  improvement 
telegraphic  being  upon  the  same  footing  as 
railroad  corporations,  we  are  of  opinion  it 
was  not  intended  in  these  enactments  to  ar- 
rest the  proceeding  authorized  by  them  at 
any  intermediate  stage,  and  the  appeal  lies 
only  from  a  final  judgment  Then  and  not 
before  may  any  error  committed  during  the 
progress  of  the  cause,  and  made  the  subject 
of  exception  at  the  time,  be  reviewed  and  cor- 
rected in  the  appellate  court  and  an  appeal 
from  an  interlocutory  order  is  premature 
and  unauthorized." 

Tn  Davie  County  Comrs.  v.  Cook,  86  N.  C. 
18,  the  same  ruling  was  made  and  the  prior 
ease  in  terms  affirmed.  Again,  in  Norfolk  A 
B.  R.  Co.  t.  Warren,  92  N.  C.  620,  the  two 
prior  cases  were  cited  and  approved.  Still 
again,  in  Bendrick  v.  Carolina  C.  R.  Co.  98 
N.  C.  431,  4  S.  E.  184,  the  same  ruling  was 
made,  although  it  appeared  that  the  facts 
were  all  agreed  upon,  the  court  saying  (p. 
432,  S.  E.  p.  185)  : 

"That  the  defendant  broadly  denies  the 
plaintiff's  alleged  rights  and  grievances,  and 
the  parties  agreed  upon  the  facts,  could  note 
give  the  right  of  appeal  at  the  present  stage  J 
of  the'procecding,  because  the  order  appealed* 
from  was  nevertheless  interlocutory,  and  an 
appeal  from  the  final  judgment  would  bring 
up  all  questions  arising  in  the  course  of  the 
proceeding,  without  denying  or  impairing 
any  substantial  rights  of  the  defendant 

"The  order  appealed  from  is  very  different 
from  that  in  the  similar  case  of  Cliek  v. 
Western  N.  C.  R.  Co.  98  N.  C.  300.  4  S.  E 
183 ;  in  the  latter  the  court  denied  the  motion 
for  an  order  appointing  commissioners,  and 
dismissed  the  proceeding,  thus  putting  an 
end  to  the  right  of  the  plaintiff  therein,  and 
therefore  an  appeal  lay  in  that  case." 

The  changes  m  the  statute  referred  to  by 
counsel  for  plaintiff  in  error,  made  subse- 
quently to  these  decisions,  may  affect  the 
mode  of  procedure  and  the  basis  for  estimat- 
ing damages,  but  in  no  manner  affect  the 
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question  aa  to  the  finality  of  the  order  ap- 
pointing commissioners. 

Neither  does  the  order  made  by  this  court 
at  the  last  term,  denying  the  defendant's  mo- 
tion to  dismiss,  have  any  bearing  on  this 
question.  That  ruling  determined  simply 
our  jurisdiction,  not  that  of  the  circuit  court 
of  appeals.  That  we  have  jurisdiction  in 
■uch  a  case  had  already  been  adjudged. 
Artec  llin.  Co.  v.  Ripley,  161  U.  8.  79,  38  L. 
ed.  60,  14  Sup.  Ct  Rep.  236.  Having  juris- 
diction to  examine  the  proceedings  in  the 
circuit  court  of  appeals,  if  we  had  found  its 
ruling  erroneous,  we  should  have  reversed  its 
order  dismissing  the  writ  of  error,  but  as  we 
hold  that  its  ruling  was  correct,  its  judg- 
ment it  affirmed. 


(180  U.  B.  28) 

ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY, Appf., 
v. 

WIRT  ADAMS. 

Appeal — suit  for  injunction  against  taxes — 
effect  of  collection  of  tames  upon  question 
of  jurisdiction— right  to  sue  for  corpora- 
tion—  questions  of  jurisdiction  distin- 
guished from  defenses — motion  to  dismiss 
—jurisdictional  amount. 

j.  An  appeal  from  a  decree  of  the  circuit  court 
refusing  an  Injunction  against  the  collection 
ot  taxes  under  state  laws  will  not  be  dis- 
missed on  the  ground  that  the  appeal  Is  abor- 
tive and  Improper  because,  before  the  appeal 
was  taken,  the  taxes  had  been  held  lawful 
by  a  state  court  and  bad  been  collected,  and 
therefore  the  very  things  the  bill  was  filed 
to  prevent  are  accomplished  facts,  and  the 
remedy,  If  any,  should  be  sought  by  writ  of 
error  to  the  state  court,  since  the  decision 
of  the  state  court  does  not  affect  the  Juris- 
diction on  appeal  from  the  Federal  court, 
even  If  It  could  be  held  to  be  re*  juUcata  on 
the  merits. 

J.  The  objection  that  plaintiff  In  a  suit  for  an 
Injunction  against  the  taxation  of  the  prop- 
erty of  a  corporation  has  not  compiled  with 
the  94th  Equity  Rule  so  as  to  show  his  right 
to  maintain  the  suit  does  not  go  to  the  juris- 
diction of  the  court  over  the  action,  although 
It  might  be  raised  as  a  defense  by  demurrer. 

8.  A  Federal  question  Is  presented  by  a  bill 
which  alleges  contract  exemptions  of  a  rail- 
road company  from  taxation,  existing  and 
recognized  for  many  years,  which  the  state 
statutes  are  now  attempting  to  Impair  and 
destroy. 

4.  A  motion  to  dismiss  a  suit  In  the  Supreme 
Court  of  the  United  States  on  the  ground  that 
a  suit  against  a  state  officer  Is  In  effect  a  suit 
against  the  state  will  not  be  sustained,  since 
the  objection  goeB  to  the  merits  of  the  case, 
and,  even  If  It  goes  to  the  jurisdiction,  should 
not  be  raised  by  motion,  bnt  by  demurrer  or 
other  pleadings  In  the  regular  progress  of  the 
cause. 

5.  A  bill  for  Injunction  against  taxes,  brought 
by  a  railroad  company  against  a  revenue 
agent  who  represents  all  the  parties  Inter- 
ested, sufficiently  states  the  Jurisdictional 
amount  when  It  alleges  that  the  taxes  as- 
sessed amount  to  a  specified  sum,  much  larger 
than  the  jurisdictional  limit ;  and  a  question 


not  arising  on  the  face  of  the  bill,  as  to  how 
the  taxes,  when  collected,  would  be  disposed 
of  and  In  what  proportions  and  amounts  they 
would  be  parceled  out  to  Interested  munici- 
palities, Is  immaterial. 

[No.  77.] 

Argued  Oeio&er  24,  1900.    Decided  January 
7,  1901. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Mississippi  to  review  a  decision  dismissing 
a  bill  for  injunction  against  taxes  on  a  rail- 
road. Reversed. 

Statement  by  Mr.  Justice  Brown  t  £} 
This  was  a  bill  in  equity  filed  by  the  rail-  • 
road  company,  an  Illinois  corporation, 
against  Wirt  Adams,  revenue  agent,  a  citi- 
zen of  the  state  of  Mississippi,  the  railroad 
commission  of  that  state,  and  the  Canton, 
Aberdeen,  A  Nashville  Railroad  Company, 
a  corporation  of  the  state  of  Mississippi,  to 
enjoin  the  railroad  commission  from  approv- 
ing and  certifying  an  assessment  for  taxes 
on  the  Canton,  Aberdeen,  k  Nashville  Rail- 
road for  any  of  the  years  from  1880  to  1897 
inclusive;  also  to  enjoin  the  revenue  ageut 
from  beginning  any  suit,  or  advising  any  of 
the  counties  or  towns  along  the  line  of  such 
road  to  bring  suit  for  the  recovery  of  such 
taxes,  and  for  a  decree  adjudging  such  rail- 
road to  be  exempt  from  state  and  county  tax- 
ation for  the  years  aforesaid. 

A  temporary  injunction,  issued  upon  the 
filing  of  the  bill,  was  subsequently  dis- 
charged, an  appeal  taken  to  the  court  of  ap- 
peals, which  was  dismissed  for  the  want  of 
Jurisdiction,  and  a  final  decree  subsequently 
entered  in  the  circuit  court  dismissing  the 
bill,  with  the  following  certificate  upon  the 
questions  of  jurisdiction: 

"1.  That  the  complainant  in  its  original 
bill  showed  no  jurisdiction  on  the  ground  of 
diversity  of  citizenship.  Defendants  claim 
that  its  interest  was  derivative  through  the 
Canton,  Aberdeen,  &  Nashville,  and  that  the 
complainant  had  no  right  to  raise  jurisdic- 
tion in  the  Federal  courts  by  making  the 
Canton,  Aberdeen,  A  Nashville  Railroad 
Company  a  party  defendant  in  the  cause." 

"2.  That  the  complainant  by  ite  original^ 
bill  showed  no*juriadietion  in  this  court  be-* 
cause  of  the  subject-matter  stated,  inas- 
much as  the  bill  set  forth  no  particular  Fed- 
eral question." 

3.  That  there  was  no  jurisdiction  in  this 
matter,  because  the  bill  was  a  suit  against 
the  state  of  Mississippi  and  in  violation  of 
the  11th  Amendment  to  the  Constitution  of 
the  United  States. 

Messrs.  Wm.  D.  Guthrie,  James  Fen- 
tress, Edward  Mayes,  Noel  Oale,  and  J.  M. 
Diokinson  for  appellant 

Messrs.  T.  A.  Crits,  Maroellus  Green, 
and  R.  O.  Beckett  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

1.  Motion  was  made  to  dismiss  this  bill 
upon  the  ground  that  the  purpose  and  object 
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of  the  original  injunction  bill  hare  failed 
by  reason  of  the  fact  that  (aa  appear*  from 
an  affidavit  filed  by  Adams  in  this  court  since 
the  case  was  docketed  here)  after  the  in- 
junction was  refused,  and  before  the  bill  was 
finally  dismissed  or  an  appeal  taken  to  this 
court,  he  filed  a  bill  in  equity  in  the  chan- 
cery court  of  Clay  county,  Mississippi, 
against  the  Illinois  Central  Railroad  Com- 
pany and  the  Canton,  Aberdeen,  &  Nashville 
Company  to  collect  the  same  taxes  involved 
here,  and,  in  addition  thereto,  the  taxes  for 
the  year  1898;  that  the  defendants  in  their 
answer  set  up  the  same  defenses  relied  upon 


here,  which  were  overruled  by  the  chancery  'facts  certified  to  this  court  whether  that* 


court,  and  a  final  judgment  given  against 
the  property  as  a  paramount  lien,  June  10, 
1809,  from  which  decree  an  appeal  is  now 
pending  and  undetermined  in  the  supreme 
court  of  the  state. 

The  argument  is  that,  inasmuch  as  the  in- 
junction in  this  suit  was  vacated  by  the  cir- 
cuit court,  the  assessment  of  taxes  com- 
pleted, and  suit  brought  upon  it  and  judg- 
ment recovered,  the  appeal  in  this  case  is 
abortive  and  improper  for  the  reason  that 
the  very  things  the  bill  was  filed  to  prevent 
are  accomplished  facts,  and  the  railway  com- 
panies cannot  be  injured,  inasmuch  as  they 
JJ  have  a  complete  remedy  by  writ  of  error  to 
*  the  suDreme'court  of  the  state  from  this 
court,  if  any  Federal  question  be  involved 
and  decided  against  them  by  that  court. 

The  question  which  arises  upon  this  state 
of  facts,  is,  first,  whether  a  decree  in  an 
equity  cause  in  a  state  court  can  be  set  up 
as  res  judicata  pending  an  appeal  from  such 
decree  to  the  supreme  court  of  the  state; 
and,  second,  whether,  assuming  the  decree  to 
be  still  in  force  pending  the  appeal,  it  can 
be  pleaded  aa  res  judicata  upon  motion  to 
dismiss  the  appeal  in  this  court.  We  are  of 
opinion  that  this  is  a  defense  to  the  merits 
of  the  case,  and  is  no  ground  for  the  dismis- 
sal of  the  appeal.  It  would  hardly  be  con- 
tended that,  if  this  decree  of  the  state  court 
had  been  p.ononnced  before  the  bill  was 
filed  in  the  Federal  court,  the  appeal  would 
be  dismissed  upon  motion  upon  that  ground : 
much  less  that  it  could  be  set  up  as  ground 
for  dismissing  an  appeal  to  this  court.  The 
case  is  not  different,  if  the  decree,  instead 
of  being  rendered  before  the  bill  is  filed  in 
the  Federal  court,  is  rendered  after  such  a 
bill  is  filed,  and  pending  suit.  In  either  case 
it  is  a  question  whether  it  operates  as  an 
estoppel.  While  the  fact  that  an  appeal  has 
been  taken  from  such  decree,  which  is  still 
pending,  introduces  a  new  element,  it  is  still 
the  same  question  whether  the  decree  can  be 
made  available  as  an  estoppel  upon  motion 
to  dismiss. 

It  is  true  that  since  the  injunction  against 
him  was  dissolved,  Adams  has  sued  and  has 
succeeded,  but  it  does  not  follow  that  his 
judgment  may  not  be  reversed  by  the  su- 
preme court  when  plaintiff's  right  to  prose- 
cute this  bill  would  be  revived. 

We  think  the  question  is  practically  cov- 
ered by  the  decision  of  this  court  at  the  last 
term  in  the  case  of  Huntington  v.  Laidley, 
170  U.  S.  068,  44  L.  ed.  630,  20  Sup.  Ct.  Rep. 


520.  In  that  case  Huntington,  as  &  receiver 
of  the  Central  Land  Company,  on  February 
28,  1891,  filed  a  bill  in  the  circuit  court  of 
the  United  States  against  Laidley  and  other 
defendants,  to  set  aside  certain  deeds  which 
were  claimed  to  be  in  fraud  of  the  rights 
of  the  land  company,  and  a  cloud  upon  its 
title.  Defendants  answered  and  set  up  by 
way  of  estoppel  certain  judgments  in  the 
state  courts  rendered  before  the  bill  was 
filed,  in  favor  of  Laidley  and  against  the 
Central  Land  Company  in  an  action  of  eject- 
ment, and  also  in  a  suit  in  equity  between 
them.   The  circuit  court  upon  this  state  of  S? 


court  was  without  jurisdiction,  because  of 
the  pendency  in  the  state  court,  prior  to  the 
suit,  of  the  action  of  ejectment  begun  by 
Laidley  against  the  Central  Land  Company, 
and  also  of  the  suit  in  chancery  brought  in 
the  state  court  prior  to  the  commencement 
of  the  case.  It  was  held  by  this  court  that 
the  question  "whether  the  proceedings  in 
any  or  all  of  the  suits,  at  law  or  in  equity, 
in  the  state  court,  afforded  a  defense,  either 
by  way  of  res  judicata,  or  because  of  any 
control  acquired  by  the  state  court  over  the 
subject-matter,  to  this  bill  in  the  circuit 
court  of  the  United  States,  was  not  a  ques- 
tion affecting  the  jurisdiction  of  that  court, 
but  was  a  question  affecting  the  merits  of 
the  cause,  and  as  such  to  be  tried  and  deter- 
mined by  that  court  in  the  exercise  of  its 
jurisdiction."  "The  circuit  court  of  the 
United  States."  said  Mr.  Justice  Gray,  "can- 
not, by  treating  a  question  of  merits  as  a 
question  of  jurisdiction,  enable  this  court 
upon  a  direct  appeal  on  the  question  of  ju- 
risdiction only,  to  decide  the  question  of 
merits,  except  in  so  far  as  it  bears  upon  the 
question  whether  the  court  below  had  or  had 
not  jurisdiction  of  the  case."  So.  too,  in 
Reiliy  v.  Bader,  50  Minn.  199,  52  N.  W.  522, 
it  was  held  that  a  former  adjudication  could 
not  be  set  up  by  motion  after  trial  and  ver- 
dict. All  that  was  held  in  Marsh  v.  Shep- 
ard,  120  U.  S.  595,  sub  nom.  Harsh  v.  Nich- 
ols. 8.  <f  Co.  30  L.  ed.  794,  7  Sup.  Ct.  Rep. 
704,  waa  that  one  of  several  appellants  can- 
not dismiss  an  appeal  to  this  court,  if  the 
other  appellants  oppose  such  dismissal, 
though  after  the  appeal  was  taken  the  su- 
preme court  of  the  state  had  enjoined  all 
the  appellants  from  enforcing  their  claims. 
Motion  was  denied  upon  the  grounds  that 
one  appellant  cannot  control  the  appeal  as 
against  his  coappellants.  Tn  Mills  v.  Green, 
159  U.  S.  651,  40  L.  ed.  293,  16  Sup.  Ct.  Rep. 
132,  it  was  only  held  that  where,  after  ap- 
peal taken,  an  event  occurs  which  would 
render  it  impossible  for  this  court,  if  it 
should  decide  the  case  in  favor  of  the  plain- 
tiff, to  grant  him  any  effectual  relief,  the 
court  will  not  proceed  to  a  formal  judg- 
ment, but  will  dismiss  the  appeal ;  in  other 
words,  that  the  court  will  not  decide  moot 
cases.  In  the  case  under  consideration, 
however,  the  question  still  remains  whether 
a  decree  of  a  state  court  can  be  made  avail- 
able aa  an  estoppel  pending  an  appeal  to  the 
supreme  court,  and  this,  aa  already  stated, 
is  a  defense,  upon  the  merits. 
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*  Aj  the  circuit  court  certifies  to  this  court, 
pursuant  to  {  5  of  the  courts  of  appeal  act, 
that  the  bill  was  dismissed  for  the  want  of 
jurisdiction,  and  this  fact  further  appears 
on  the  face  of  the  decree  discharging  the  re- 
straining order  and  overruling  the  motion 
for  an  injunction,  the  motion  to  dismiss 
must  be  denied. 

Coming  now  to  the  three  questions  certi- 
fied upon  the  subject  of  jurisdiction  by  the 
circuit  court,  we  are  next  to  inquire  whether 
such  jurisdiction  can  be  supported  upon  the 
ground  (1)  of  diversity  of  citizenship;  (2) 
of  it  question  arising  under  the  Constitution 
or  laws  of  the  United  States;  or  (3)  whether 
it  is  ousted  by  the  fact  that  the  suit  is 
against  the  state  of  Mississippi  in  violation 
of  the  11th  Amendment  to  the  Constitution. 

S.  Plaintiff  is  averred  to  be  a  citizen  of 
Illinois,  and  all  the  defendants  citizens  of 
Mississippi ;  but  it  further  appears  that  the 
Illinois  Central  Company  claims  the  right 
to  bring  the  bill  upon  the  ground  that  it  is 
the  lessee  of  the  property  and  a  creditor  and 
a  mortgage  bondholder  of  the  Canton,  Aber- 
deen. &  Nashville  Railroad  Company,  whose 
property  is  sought  to  be  taxed.  It  seems 
that  it  was  once  the  owner  of  all  the  bonds, 
amounting  to  $2,000,000,  but  for  some  rea- 
son a  subsequent  mortgage  was  executed, 
and  under  it  bonds  to  the  amount  of  $1,- 
750,000  were  issued  and  sold,  and  a  like  num- 
ber of  the  first  two  million  issue  were  sur- 
rendered, and  a  note,  secured  by  a  second 
mortgage,  taken  for  the  balance.  The  lat- 
ter bonds  and  note  are  averred  to  have  been 
paid  for  at  par  in  good  faith,  and  to  be  se- 
cured by  a  paramount  lien,  and  in  reliance 
upon  the  charter  as  valid,  and  upon  the 
mortgaged  premises  as  being  free  from  tax- 
ation for  twenty  years.  It  is  not  averred 
in  the  bill  that  the  Canton  Company  has 
ever  refused  to  sue,  or  has  in  any  way  been 
requested  to  sue  by  the  appellant,  or  by  any- 
one else.  The  gravamen  of  the  hill  is  that 
the  Canton  Company  was  chartered  by  the 
legislature  of  the  state  by  act  of  February 
17,  1882,  and  that  by  such  charter  it  "was 
exempt  from  taxation  for  a  term  of  twenty 
years  from  the  date  of  approval  of  this  act." 

It  is  here  insisted,  and  such  seems  to  have 
been  the  opinion  of*the  court  below,  that  the 
appeal  cannot  be  sustained  under  the  04th 
Equity  Rule,  which  provides  that  every  bill 
brought  by  stockholders  of  corporations 
against  the  corporation  and  other  parties, 
founded  on  rights  which  may  properly  be  as- 
serted by  the  corporation,  "must  contain  an 
allegation  that  the  plaintiff  was  a  sharehold- 
er at  the  time  of  the  transaction  of  which 
he  complains,  or  that  his  share  had  devolved 
on  him  since  by  operation  of  law,  and 
that  the  suit  is  not  a  collusive  one  to  confer 
upon  a  court  of  the  United  States  jurisdic- 
tion of  a  case,  of  which  it  would  not  other- 
wise have  cognizance;"  and  roust  "also  set 
forth  with  particularity  the  efforts  of  the 
plaintiff  to  secure  such  action  as  he  desires 
on  the  part  of  the  managing  directors  or 
trustees,  and,  if  necessary,  of  the  share- 
holders, and  the  causes  of  his  failure  to  ob- 
tain such  action."   Assuming  under  the  affi- 


davit of  Adams,  though  made  only  upon  in- 
formation and  belief,  that  the  plaintiff,  the 
Illinois  Central,  owns  a  majority  of  the 
stock  of  the  Canton  Company,  we  are  still 
of  the  opinion  that  the  defense  set  up  under 
the  04th  Rule  does  not  raise  a  question  of 
jurisdiction,  but  of  the  authority  of  the 
plaintiff  to  maintain  this  bill.  Jurisdiction 
is  the  right  to  put  the  wheels  of  justice  in 
motion  and  to  proceed  to  the  final  determin- 
ation of  a  cause  upon  the  pleadings  and  evi- 
dence. It  exists  in  the  circuit  courts  of  the 
United  States  under  the  express  terms  of  th» 
act  of  August  13,  1888,  if  the  plaintiff  be  a 
citizen  of  one  state,  the  defendant  a  citizen 
of  another,  if  the  amount  in  controversy  ex- 
ceed $2,000,  and  the  defendant  be  properly 
served  with  process  within  the  district.  Ex- 
cepting certain  quasi  jurisdictional  facts, 
necessary  to  be  averred  in  particular  cases, 
and  immaterial  here,  these  are  the  only  facta 
required  to  vest  jurisdiction  of  the  contro- 
versy in  the  circuit  courts.  It  may  undoubt- 
edly be  shown  in  defense  that  plaintiff 
has  no  right  under  the  allegations  of  his  bill 
or  the  facts  of  the  case  to  bring  suit,  but 
that  is  no  defect  of  jurisdiction,  but  of  title. 
It  is  as  much  so  as  if  it  were  sought  to  dis- 
miss an  action  of  ejectment  for  the  want  of 
jurisdiction,  by  showing  that  the  plaintiff 
had  no  title  to  the  land  in  controversy.  At 
common  law,  neither  an  infant,  an  insane  a 
person,  married  woman,  alien  enemy,  nore» 
person  having  no  legal  interest  in  the'eausc* 
of  action,  can  maintain  a  suit  in  his  or  her 
own  name;  but  it  never  would  be  contended 
thnt  the  court  would  not  have  jurisdiction 
to  inquire  whether  such  disability  in  fact  ex- 
isted, nor  that  the  case  could  be  dismissed 
on  motion  for  want  of  jurisdiction.  The 
right  to  bring  a  suit  is  entirely  distinguish- 
able from  the  right  to  prosecute  the  particu- 
lar bill.  One  goes  to  the  maintenance  of  any 
action ;  the  other  to  the  maintenance  of  th» 
particular  action.  Thus  it  was  held  in  the 
case  of  Smith  v.  BfcKa,/,  161  U.  S.  3S5.  40- 
L.  ed.  731.  16  Sup.  Ct.  Rep.  490;  and  Blythe 
v.  Hinckley,  173  U.  S.  501,  43  L.  ed.  783.  10 
Sup.  Ct.  Rep.  497,  that  it  was  not  a  question 
of  the  jurisdiction  of  the  circuit  court  that 
the  action  should  have  been  brought  at  law 
instead  of  in  equity.  The  question  in  each 
case  is  whether  the  plaintiff  has  brought 
himself  within  the  language  of  the  jurisdic- 
tional act.  whatever  be  the  form  of  his  ac- 
tion, or  whether  it  be  at  law  or  in  equity. 
The  objection  that  plaintiff  has  failed  to 
comply  with  the  94th  Rule  may  be  raised 
by  demurrer,  but  the  admitted  power  to  de- 
cide this  question  is  also  an  admission  that 
the  court  nas  jurisdiction  of  the  case. 

3.  But  we  are  also  of  opinion  that  the  bill 
presents  a  case  under  the  Constitution  of  the- 
United  States,  and  that  jurisdiction  may  be- 
sustained  upon  that  ground  alone.  The  bill 
set  forth  the  provisions  of  the  Constitution 
of  I860,  and  the  interpretation  put  upon  it 
in  the  case  of  Miasistippi  Wlla  v.  Cook,  6ft 
Miss.  40,  rendered  in  1878,  wherein  that 
court  construed  these  provisions,  and  de- 
clared that  they  did  not  require  the  legisla- 
ture to  tax  the  property  of  corporation* 
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for  pecuniary  profits;  that  this  ruling 
bad  been  repeatedly  affirmed  and  bad  be- 
come the  settled  rule  of  property  in  the 
state,  adopted  and  acted  upon  by  tbe  legis- 
lative, judicial,  and  executive  departments. 
The  bill  further  alleged  a  continued  course 
of  legislative  exemption  of  railway  proper- 
ties from  taxation;  that  the  railroad  com- 
mission bad  never  before  denied  the  validity 
of  the  exemption  of  the  Canton  Company, 
nor  attempted  to  assess  that  company  for 
taxation;  that  the  Constitution  of  1890  ex- 
pressly provided  that  exemptions  from  tax- 
ation to  which  corporations  were  legally  en- 
titled at  the  adoption  of  this  Constitution 
should  remain  in  full  force  and  effect  for 
Jgthe  time  of  such  exemptions,  as  expressed 
•  in  their  respective  charters,  or  by  the'gen- 
eral  laws,  unless  sooner  repealed  by  the  leg- 
islature, and  that  successive  legislatures  had 
since  the  adoption  of  that  Constitution  re- 
fused to  repeal  exemptions  contained  in 
charters  theretofore  granted;  that  the  plain- 
tiff, upon  the  faith  of  this  interpretation  of 
the  Constitution  of  1869,  and  of  a  provision 
in  the  charter  of  the  Canton  Company  ex- 
empting it  from  taxation  for  twenty  years, 
advanced  over  $2,600,000  to  build  and  equip 
the  road;  that  the  same  was  built  with  the 
money  so  furnished;  that  a  lease  of  such 
road  was  executed  to  plaintiff,  and  that  it 
had  since  been  and  is  now  in  possession  of 
the  property;  that  the  charter,  with  its  ex- 
emption, the  right  to  lease  and  the  lease  it- 
self, were  contracts  rightfully  made  in  view 
of  the  settled  law  as  declared,  and  were  valid 
under  the  Constitution  of  Mississippi  as 
previously  expounded,  and  that  the  obliga- 
tions of  these  contracts  were  binding  as 
against  any  subsequent  change  of  judicial 
decision.  The  bill  further  averred  that  the 
defendants,  "claiming  to  act  under  laws  of 
said  state,  passed  subsequently  to  said  char- 
ter and  its  acceptance,  are  endeavoring  to 
and  will,  illegally,  impair  and  destroy  the 
obligations  of  said  charter  contract,  as  afore- 
said, unless  restrained  by  your  honors, 
.  .  .  and  that  they  are  also  attempting 
and  claim  that  they  have  succeeded  in  fas- 
tening upon  said  railroad  a  first  and  para- 
mount lien  under  acts  of  said  state,  passed 
in  1892  and  1894,  and  acts  done  by  them  in 
1898  which  displaces  and  is  paramount  to 
the  lien  to  secure  said  mortgage  bonds."  It 
also  denied  the  constitutional  power  of  sub- 
sequent legislatures  to  compel  the  payment 
of  taxes  retroactively,  while  not  denying  its 
power  to  repeal  the  exemption  in  the  char- 
ter as  to  future  taxes,  and,  generally,  that 
the  contract  had  been  impaired  by  the  acts 
of  the  legislature  ordering  the  assessment 
of  the  property  for  taxation. 

The  bill  clearly  avers  a  case  arising  under 
the  Constitution  of  the  United  States,  and  is 
one  of  which  the  circuit  court  would  have 
jurisdiction  irrespective  of  the  citizenship  of 
tbe  parties.  As  we  had  occasion  to  observe 
in  City  R.  Co.  v.  Citizen?  Street  R.  Co.  160 
U.  S.  557,  664,  41  L.  ed.  1114,  1117,  17  Sup. 
Ct  Rep.  653,  "whether  the  state  had  or  had 
Jj  mot  impaired  the  obligation  of  this  contract 
-   ^  »  question  which  could  properly'be 


passed  upon,  on  a  motion  to  dismiss,  so  long 
as  the  complainant  claimed  in  its  bill  that 
it  had  that  effect)  and  such  claim  was  ap- 
parently made  in  good  faith  and  was  not  a 
frivolous  one."  See  also  New  Orleans  v.  New 
Orleans  Waterworks  Co.  142  U.  S.  79,  88,  36 
L.  ed.  943,  946,  12  Sup.  Ct.  Rep.  142. 

4.  The  question  whether  this  is  a  suit 
against  the  state  within  the  11th  Amend- 
ment to  the  Constitution,  which  provides 
that  the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  suits 
against  one  of  the  United  States  by  citizens 
of  another  state,  is  also  one  which  we  think 
belongs  to  the  merits  rather  than  to  the  ju- 
risdiction. If  it  were  a  suit  directly  against 
the  state  by  name,  it  would  be  so  palpably 
in  violation  of  that  amendment  that  the 
court  would  probably  be  justified  in  dismiss- 
ing it  upon  motion;  but  the  suit  is  not 
against  the  state,  but  against  Adams  indi- 
vidually, and  if  the  requisite  diversity  of 
citizenship  exist,  or  if  the  case  arise  under 
the  Constitution  or  laws  of  the  United 
States,  the  question  whether  he  is  so  identi- 
fied with  the  state  that  he  is  exempt  from 
prosecution,  on  account  of  the  matters  set 
up  in  the  particular  bill,  is  more  properly 
the  subject  of  demurrer  or  plea  than  of  a 
motion  to  dismiss.  This  seems  to  have  been 
the  opinion  of  Chief  Justice  Marshall  in  Os- 
born  v.  Bank  of  United  States,  9  Wheat.  738, 
858,  0  L.  ed.  204,  232,  wherein  he  makes  the 
following  observation :  "The  state  not  being 
a  party  on  the  record,  and  the  court  having 
jurisdiction  over  those  who  are  parties  on 
the  record,  the  true  question  is  not  one  of 
jurisdiction,  but  whether,  in  the  exercise  of 
its  jurisdiction,  the  court  ought  to  make  a 
decree  against  the  defendants;  whether  they 
are  to  be  considered  as  having  a  real  inter- 
est, or  as  being  only  nominal  parties." 

It  may  be  said  in  a  certain  sense  that  tbe 
judicial  power  does  not  extend  to  civil  suits 
(at  least  if  begun  by  capias)  against  mem- 
bers of  Congress  or  of  the  state  legislatures, 
pending  the  session;  or  against  witnesses  go- 
ing to,  attending,  or  returning  from  courts 
of  justice;  or  against  bankrupts  for  causes 
for  action  arising  before  bankruptcy  and 
covered  by  the  discharge ;  or  against  infants 
upon  their  general  contracts;  or  against  the 
owners  of  vessels  who  have  petitioned  for  a_ 
limitation  of  liability;  but  it  was  never 8 
doubted  that  such  power  extended  to  an* ex-* 
animation  of  the  question  whether  the  de- 
fendant was  entitled  to  the  exemption  of  lia- 
bility claimed  by  him,  and  in  passing  upon 
this  question  the  court  necessarily  assumed 
jurisdiction  of  the  cause.  In  the  great  case 
of  Chisholm  v.  Georgia,  2  Dall.  419,  1  L.  ed. 
440,  it  was  never  intimated  either  by  court 
or  counsel,  that  the  question  of  the  suability 
of  the  state  was  not  within  the  jurisdiction 
of  the  court  to  decide,  the  whole  argument 
being  addressed  to  the  question  of  nonliabil- 
ity to  a  citizen  of  another  state.  In  that 
case  the  process  was  served  upon  the  gov- 
ernor of  the  state,  but  as  he  did  not  appear, 
counsel  for  the  plaintiff  made  a  motion  that 
unless  the  state  caused  its  appearance  to  be 
entered  judgment  should  be  rendered  by  de- 
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fault.  Thia  seemed  to  be  the  only  method 
by  which  the  court  could  be  called  upon  to 
pass  upon  the  suability  of  the  state,  and 
was  in  reality  a  motion  for  judgment.  See 
also  Hans  v.  Louisiana,  134  U.  S.  1,  33  L.  ed. 
842,  10  Sup.  Ct  Hep.  504. 

But  where  the  suit  is  against  an  individ- 
ual by  name,  and  he  desires  to  plead  an  ex- 
emption by  reason  of  his  representative  char- 
acter, he  does  not  raise  a  question  of  juris- 
diction in  its  proper  sense.  As  already  ob- 
served, this  question  depends  upon  the  lan- 
guage of  the  statute,  although  the  word 
"jurisdiction"  is  frequently,  and  somewhat 
loosely,  used  to  indicate  the  right  of  the 
plaintiff  to  sue,  or  the  liability  of  the  de- 
fendant to  be  sued,  in  a  particular  case.  To 
put  a  familiar  test:  Can  it  be  possible  that 
if  the  plaintiff  company  were  to  succeed  in 
this  suit,  the  decree  in  its  favor  could  be  at- 
tacked collaterally  as  null  and  void  for  want 
of  jurisdiction,  by  reason  of  the  fact  that  the 
bill  failed  to  allege  a  compliance  with  the 
94th  Rule  in  Equity,  or  because  the  defend- 
ant was  really  a  representative  of  the  state, 
and  the  suit  was  in  fact  a  suit  against  the 
state? 

But  whether  this  be  a  question  of  jurisdic- 
tion or  not,  we  think  it  should  be  raised 
either  by  demurrer  to  the  bill,  or  by  other 
pleadings  in  the  regular  progress  of  the 
cause.  Motions  are  generally  appropriate 
only  in  the  absence  of  remedies  by  regular 
pleadings,  and  cannot  be  made  available  to 
settle  important  questions  of  law,  or  to  dis- 
pose  of  the  merits  of  the  case.  Howard  v. 
n  Waldo,  1  Root,  539  ;<}onger  v.  Dean,  3  Iowa, 
*  463,  60  Am.  Dec.  93*Lyon  v.  Smith,  66  Mich. 
676,  33  N.  W.  763 1  Bloss  ▼.  Tacke,  59  Mo. 
174 ;  Chapman  v.  Blakeman,  31  Kan.  684,  3 
Pac.  277;  Hill  v.  Hermans,  59  N.  Y.  396; 
Oregon  <t  Transcontinental  Co.  v.  Northern 
P.  R.  Co.  32  Fed.  Rep.  428;  Cartwright  v. 
The  Othello,  1  Ben.  43,  Fed.  Cas.  No.  2,483; 
Gushing  v.  Laird,  4  Ben.  70,  Fed.  Cas.  No. 
3,508. 

In  Fitts  v.  McGhee,  172  U.  S.  516,  43  L. 
ed.  535,  19  Sup.  Ct.  Rep.  269,  where  a  suit 
was  brought  against  state  officers  to  enjoin 
them  from  proceeding  under  an  alleged  un- 
constitutional law,  the  question  whether  they 
were  representative  of  the  state  was  disposed 
of  upon  answers  filed  by  officers  of  the  state. 

6.  The  question  whether  the  amount  in 
controversy  be  sufficient  to  sustain  this  bill 
is  not  one  of  those  certified  by  the  circuit 
court,  nor  upon  which  that  court  expressed 
an  opinion;  out,  assuming  it  to  be  properly 
before  us,  we  think  that  jurisdiction  cannot 
be  defeated  upon  that  ground.  The  allega- 
tion of  the  bill  is  that  the  taxes  assessed 
amount  to  a  "large  sum,  much  more  than 

$20,000,  to  wit,  the  sum  of  dollars." 

The  suit  is  against  the  revenue  agent,  who 
represents  all  the  parties  interested,  to  en- 
join the  collection  of  a  gross  sum  far  exceed- 
ing the  jurisdictional  amount.  How  that 
sum,  if  collected,  would  ultimately  be  dis- 
posed of,  and  to  which  and  in  what  propor- 
tions and  amounts  it  would  be  parcelled  out 
to  the  several  municipalities  interested,  is 
one  which  does  not  arise  upon  the  face  of  the 


bill,  and  is  unnecessary  to  be  considered 
here.  In  Walter  v.  Northeastern  B.  Co.  147 
U.  S.  370, 37  L.  ed.  206,  13  Sup.  Ct.  Rep.  348, 
the  bill  was  filed  by  the  railroad  company 
against  the  officers  of  four  counties  through 
which  the  road  passed  to  enjoin  the  collec- 
tion of  certain  taxes.  The  amount  applica- 
ble to  each  county  was  stated  in  the  bill,  and 
it  appeared  that  in  each  case  it  was  much 
less  than  $2,000.  It  was  held  that  had  these 
taxes  been  paid  under  protest  and  the  plain- 
tiff sought  to  recover  them  back,  it  would 
have  been  obliged  to  bring  separate  actions 
in  each  county,  as  the  amount  recoverable 
from  each  county  would  be  different,  and  no 
joint  judgment  could  possibly  be  rendered. 
So,  if  the  injunction  had  been  sought  in  a 
state  court,  the  defendants  could  not  have 
been  joined  in  one  bill,  but  a  separate  bill 
would:  have  had  to  be  filed  in  each  county. 
This  was  also  the  case  in  Fishback  v.  West-% 
em  U.  Teleg.  Co.  161  U.  S.*96,  40  L.  ed.  630,* 
16  Sup.  Ct.  Rep.  606.  These  cases  are  quite 
distinguishable  from  those  which  hold  that 
an  action  may  be  maintained  for  a  lump 
sum  though  each  sum  when  collected  may  be 
subsequently  distributed  among  various  par- 
ties, each  receiving  less  than  the  jurisdic- 
tional amount.  Shields  v.  Thomas,  17  How. 
3,  4,  15  L.  ed.  93,  94;  Rodd  v.  Heartt,  17 
Wall.  354,  21  L.  ed.  627;  The  Connemara, 
103  U.  S.  754,  sub  nom.  Sinclair  v.  Cooper, 
26  L.  ed.  322 ;  A'eto  Orleans  P.  R.  Co.  v. 
Parker,  143  U.  S.  42,  36  L.  ed.  66,  12  Sup. 
Ct  Rep.  364. 

In  passing  upon  these  questions  we  wish 
it  to  be  distinctly  understood  that  we  ex- 
press no  opinion  in  this  case  except  upon 
the  jurisdiction  of  the  circuit  court  to  en- 
tertain this  bill  and  its  authority  to  pass 
upon  the  several  defenses  set  up  in  response 
thereto.  We  do  not  say  that  the  court  may 
not  ultimately  come  to  a  conclusion  to  dis- 
miss the  bill  upon  its  own  allegations,  if  the 
several  questions  be  raised  by  demurrer; 
but  we  do  not  think  it  was  proper  to  dispose 
of  them  by  motion  to  dismiss  for  want  of 
jurisdiction.  The  difficulty  we  find  in  the 
case  is  that  the  defendant  has  confused  that 
which  is  jurisdictional  with  that  which  is 
not,  and  has  attempted  to  forestall  the  ulti- 
mate action  of  the  court  by  attacking  its 
jurisdiction  upon  propositions  which  belong 
to  the  merits. 

Another  case  between  the  same  parties 
(No.  78)  arises  upon  a  similar  record,  ex- 
cept that  a  demurrer  and  plea  were  inter- 
posed, which,  however,  become  immaterial. 
This  was  also  a  bill  by  the  Illinois  Central 
Company  against  the  revenue  agent  and  rail- 
road commission  of  the  state,  and  against 
the  Yazoo  &  Mississippi  Valley  Railway 
Company,  to  enjoin  the  assessment  of  taxes 
on  railroad  property  formerly  belonging  to 
the  Natchez,  Jackson,  &  Columbus  Railroad 
Company  for  the  years  1886  to  1891  inclu- 
sive. The  plaintiff  sued  as  owner  of  all  but 
four  shares  of  the  capital  stock  of  the  Yazoo 
Company,  which  company  in  turn  owned  a 
large  part  of  the  capital  stock  of  the  Louis- 
ville, New  Orleans,  &  Texas  Company,  of 
which  plaintiff  was  a  large  bondholder.  The 
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Louisville  Company  had  acquired  by  pur- 
chase the  property  and  franchises  of  the 
Natchez,  Jackson,  ft  Columbus  Company 
which  was  sought  to  be  taxed  by  the  assess- 
ment enjoined.  The  bill  further  set  forth 
the  consolidation  of  the  Louisville  Company 
with  the  Yazoo  Company  upon  which  the 
!  first  of  these  cases  turned,  and  claimed  all 
the  immunities  belonging  to  the'oonstituent 
companies.  The  same  questions  are  pre- 
sented by  the  record  and  the  same  result 
must  follow. 

Still  another  case  (No.  79)  is  brought  by 
the  Yazoo  ft  Mississippi  Valley  Railway 
Company,  consolidated  October  24,  1892, 
with  the  Louisville,  New  Orleans,  ft  Texas 
Company,  whereby  all  the  property  and  fran- 
chises formerly  belonging  to  the  Natchez, 
Jackson,  ft  Columbus  Company  were  trans- 
ferred to  and  became  the  property  of  the 
plaintiff,  including  which  were  the  contract 
rights  of  the  Natchez  Company  under  sec- 
tion 21  of  the  Mobile  and  Northwestern 
charter.  The  suit  was  brought  to  enjoin  the 
collection  of  taxes  for  the  year  1898  upon 
the  property  originally  belonging  to  the 
Natchez  and  Louisville  Companies.  As  the 
plaintiff  was  a  citizen  of  Mississippi  no 
question  of  the  diversity  of  citizenship 
arose,  and  jurisdiction  was  not  claimed  upon 
that  ground.  The  questions  are  otherwise 
identical  with  those  presented  in  the  former 
cases,  and  a  similar  result  must  follow. 

The  decrees  of  the  circuit  court  dismiss- 
ing the  bills  in  these  cases  for  the  want  of 
jurisdiction  must  therefore  be  reversed,  and 
the  cases  remanded  to  that  court  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 


(180  U.  S.  41) 

YAZOO  ft  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY  et  al.,  Plffs.  in  Err., 
v. 

WIRT  ADAMS. 

Error  to  state  court — Federal  question — con- 
struction of  contract — certificate  of  Feder- 
al question. 

1.  Jurisdiction  to  review  a  decision  of  a  stats 
court  on  the  ground  that  a  Federal  question 
as  to  the  impairment  of  the  obligation  of  a 
contract  Is  raised  does  not  exist  when  the 
ODly  question  Involved  In  the  state  court  was 
the  construction  of  a  charter  or  contract,  al- 
though It  appeared  that  there  were  statutes 
subsequent  thereto  which  might  have  been 
but  were  not,  relied  upon  as  raising  a  Fed 
eral  question  concerning  the  construction  of 
the  contract. 

3.  A  certificate  by  the  chief  Justice  of  the  su- 
preme court  of  a  state,  that  upon  the  argu- 
ment of  the  case  the  validity  of  state  legisla- 
tion was  drawn  in  question  upon  the  ground 
of  Its  repugnancy  to  the  Constitution  of  the 
United  States,  Is  Insufficient  to  give  Jurisdic- 
tion to  the  Supreme  Court  of  the  United 
States  on  writ  of  error,  where  the  statutes 
complained  of  are  not  stated. 


[No.  80.] 

Submitted  October  ftt,  1900.   Decided  Janu- 
ary 7,  1901. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  decision 
affirming  a  judgment  for  the  plaintiff  in  an 
action  to  recover  municipal  taxes.  On  mo- 
tion to  dismiss.  Dismissed. 

See  same  case  below,  76  Miss.  545,  25  So. 
368. 

Statement  by  Mr.  Justice  Browni  3 
'This  was  an  action  begun  in  the  circuit  • 
court  of  Hinds  county,  Mississippi,  by 
Adams,  as  state  revenue  agent,  suing  for  the 
use  and  benefit  of  certain  cities  and  towns 
through  which  the  defendant  railway  runs, 
to  recover  municipal  taxes  upon  its  property 
for  the  years  1893  to  1896  inclusive. 

A  demurrer  to  the  declaration  having  been 
sustained  upon  the  ground  that  the  exemp- 
tion claimed  by  defendant  in  its  charter  was 
perpetual  and  unconditional  as  to  the  muni- 
cipal taxes,  an  appeal  was  taken  to  the  su- 
preme court,  which  reversed  the  action  of  the 
circuit  court,  and  remanded  the  case  for  a 
new  trial.  75  Miss.  275,  22  So.  824.  An 
amended  declaration  having  been  filed  claim- 
ing taxes  from  1886  to  1897  inclusive,  defend- 
ant interposed  pleas  (1)  of  the  general  is- 
sue; (2)  that  defendant  was  organized  un- 
der an  act  of  February  17,  1883,  containing 
the  following  provision  in  i  8:  "That  in 
order  to  encourage  the  investment  of  capital 
in  the  works  which  said  company  is  hereby 
authorized  to  construct  and  maintain,  and  to 
make  certain  in  advance  of  such  investment, 
and  as  an  inducement  and  consideration 
therefor,  the  taxes  and  burdens  which  this 
state  will  and  will  not  impose  thereon,  it  is 
hereby  declared  that  said  company,  its  stock, 
its  railroads  and  appurtenances,  and  all  its 
property  in  this  state,  necessary  or  incident 
to  the  full  exercise  of  all  the  powers  herein 
granted — not  to  include  compresses  and  oil 
mills — shall  be  exempt  from  taxation  for  a 
term  of  twenty  years  from  the  completion 
of  said  railroad  to  the  Mississippi  river,  but 
not  to  extend  beyond  twenty-five  years  from 
the  date  of  the  approval  of  this  act;  and 
when  the  period  of  exemption  herein  pre- 
scribed shall  have  expired  the  property  of 
said  railroad  may  be  taxed  at  the  same  rate 
as  other  property  in  this  state.  All  of  said 
taxes  to  which  the  property  of  said  company 
may  be  subject  in  this  state,  whether  for 
county  or  state,  shall  be  collected  by  then 
treasurer  of  this  state  and  paid  into  the  state  * 
"treasury,  to  be  dealt  with  as  the  legislature' 
may  direct;  but  said  company  shall  be  ex- 
empt from  taxation  by  cities  and  towns;" 
that  the  railroad  was  completed  to  the  Mis- 
sissippi river,  October  25,  1892,  by  a  consoli- 
dation with  the  Louisville,  New  Orleans,  ft 
Texas  Railway  Company,  which  had  con- 
structed and  was  then  the  owner  of  certain 
branches  which  reached  the  Mississippi 
river  at  several  different  points;  (3)  that 
after  the  company  was  organized,  but  be- 
fore its  line  was  finally  located  and  con- 
structed, the  municipal  authorities  of  the 
city  of  Jackson  adopted  an  ordinance  releas- 
ing the  road  from  all  city  taxation  for 
twenty  years  from  date,  provided  it  selected 
Jackson  for  its  southeastern  terminus,  and 
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Kovided,  further,  that  the  work  on  said  road 
commenced  within  one  year  and  be  com- 
pleted within  three  years  to  Yazoo  City;  and 
that  such  ordinance  was  accepted  and  complied 
with  by  the  defendant;  (4)  that,  prior  to  the 
assessment  of  these  taxes,  defendant  leased 
its  road  to  the  Illinois  Central  for  a  term  of 
fifty  years,  which,  until  the  bringing  of  this 
suit,  held  and  operated  such  road  under  such 
lease;  that  by  its  terms  the  Illinois  Central 
agreed  to  pay  and  discharge  all  taxes  as- 
sessed upon  the  defendant  company;  that 
under  defendant's  charter  it  was  exempted 
from  all  municipal  taxation;  that  the  right 
of  the  legislature  to  make  such  exemption 
had  been  judicially  recognized  in  the  case 
of  Mississippi  Mills  v.  Cook,  56  Miss.  40; 
and  that  such  exemption  entered  into  and 
constituted  a  part  of  the  aforesaid  lease,  and 
of  the  charter  contract  between  the  defend- 
ant and  the  state;  and  that  "the  said  exemp- 
tion, by  said  charter  conferred,  has  never 
been  repealed  by  the  legislature  of  said 
state,"  but  that  during  the  four  years  named 
the  legislature  refused  to  pass  bills  intro- 
duced to  repeal  such  exemption. 

A  new  trial  resulted  in  a  verdict  for  the 
plaintiff,  which  was  affirmed  by  the  supreme 
court.  76  Miss.  546,  25  So.  366.  Hence  this 
writ  of  error. 

Messrs.  Win.  D.  Guthrie,  James  Fen- 
tress, Edward  Mayes,  J.  M.  Dickinson, 
and  Xoel  Gale  for  plaintiffs  in  error. 

Messrs.  Mareellus  Green,  B.  C.  Beck- 
ett, and  F.  A.  Crits  for  defendant  in  error. 

•f 

*  *  Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Motion  is  made  to  dismiss  for  the  want  of 
a  Federal  question.  The  ground  of  the  mo- 
tion is  that,  while  the  second  and  fourth 
pleas  set  up  the  exemption  contained  in  the 
charter  from  all  municipal  taxation,  and  the 
third  pleads  the  exemption  from  city  taxa- 
tion by  the  ordinance  of  the  mayor  and  alder- 
men of  the  city  of  Jackson,  and  inferentially, 
at  least,  that  these  constitute  a  contract  un- 
der which  the  road  was  built,  there  is  not 
only  no  averment  that  this  contract  had.  been, 
impaired  by  subsequent  legislation,  but  no 
discussion  of  the  case  in  that  aspect  by  the 
supreme  court,  which  held  that  under  a 
proper  construction  of  the  charter  the  rail- 
road company  is  not  entitled  to  an  exemption 
from  municipal  taxation,  because  the  road 
had  never  been  completed  to  the  Mississippi 
river.  There  was  undoubtedly  legislation 
both  before  and  subsequent  to  the  charter  of 
this  company,  February  18,  1882,  authoriz- 
ing municipalities  to  impose  taxes,  but  no 
allusion  to  them  is  made  either  in  the  plead- 
ings, proofs,  or  in  the  opinion  of  the  supreme 
court. 

The  case  then  resolves  itself  into  this: 
Whether  jurisdiction  can  be  sustained  when 
the  only  question  involved  is  the  construc- 
tion of  a  charter  or  contract,  although  it  ap- 
pear that  there  were  statutes  subsequent 
thereto  which  might  have  been,  but  were  not, 
relied  upon  as  raising  a  Federal  question  con- 
cerning the  construction  of  the  contract. 
21  S.  C— 17 


There  is  no  doubt  of  the  general  proposition 
that,  where  a  contract  is  alleged  to  have  been 
impaired  by  subsequent  legislation,  this 
court  will  put  its  own  construction  upon  the 
contract,  though  it  may  differ  from  that  of 
the  supreme  court  of  the  state.  The  author- 
ities upon  this  point  are  very  numerous,  but 
they  all  belong  to  a  class  of  cases  in  which 
it  was  averred  that,  properly  construed,  the 
contract  was  impaired  by  subsequent  legis- 
lation; but,  if  the  sole  question  be  whether 
the  supreme  court  has  properly  interpreted  „ 
the  contract,  and  there  be  no  question  of  sub-  * 
sequent*  legislative  impairment,  there  is  no 
Federal  question  to  be  answered.  Lehigh 
Water  Co.  v.  Boston,  121  U.  S.  388,  30  L.  ed. 
1059,  7  Sup.  Ct.  Rep.  916. 

To  sustain  our  jurisdiction  under  the  2d 
clause  of  Rev.  Stat.  5  709,  relied  upon  here, 
there  must  be  drawn  in  question  the  validity 
of  a  state  statute  upon  tne  ground  of  its  be- 
ing repugnant  to  the  Constitution  or  laws  of 
the  United  States;  but  of  what  state  statute 
is  the  validity  attacked  in  this  case!  None 
is  pointed  out  in  the  record;  none  set  up  in 
the  pleas;  none  mentioned  in  the  opinion  of 
the  court.  In  fact,  in  the  fourth  plea  it  is 
expressly  averred  that  "the  exemption  by 
said  charter  conferred  has  never  been  re- 
pealed by  the  legislature  of  the  state;"  and 
we  are  only  asked  to  infer  that  certain  stat- 
utes describing  in  detail  methods  of  munici- 
pal taxation  did  in  fact  impair  the  obliga- 
tion of  the  chartered  contract.  But  are  we 
bound  to  search  the  statutes  of  Mississippi 
tc  find  one  which  can  be  construed  as  im- 
pairing the  obligation  of  the  charter  T  It 
is  true  that,  in  the  first  assignment  of  error 
in  this  court,  it  is  averred  that  the  supreme 
court  of  the  state  erred  in  rendering  its  judg- 
ment, whereby  the  tax  provisions  of  the  An- 
notated Code  of  1892,  providing  for  the  of- 
fice of  revenue  agent,  and  chapter  34  of  the 
Laws  of  1894,  defining  the  powers  of  that 
office  "were  given  effect  against  the  con- 
tract rights  of  the  plaintiffs  in  error,"  con- 
trary to  the  contract  clause  of  the  Constitu- 
tion ;  but  no  mention  is  made  of  this  in  the 
assignments  of  error  filed  in  the  supreme 
court  of  the  state,  which  were  of  the  most 
general  description ;  and  no  allusion  is  made 
to  the  Code  of  1892  or  to  the  act  of  1894  in 
the  opinion  of  the  court. 

There  is  a  laxity  of  pleading,  in  failing  to 
set  up  the  subsequent  law  impairing  the  ob- 
ligation of  the  contract,  which  ought  not  to 
be  encouraged.  Granting  that,  as  the  case 
arose  under  the  2d  clause  of  Rev.  Stat.  | 
709,  the  invalidity  of  the  statute  need  not 
be  "specially  set  up  or  claimed,"  it  must  ap- 
pear, under  the  most  liberal  construction  of 
that  section,  that  it  was  necessarily  involved, 
and  must  indirectly,  at  least,  have  been 
passed  upon  in  the  opinion  of  the  supreme 
court;  but,  for  aught  that  appears,  the  very 
statutes  under  which  this  road  was  taxed 
were  in  existence  before  the  road  was  char- 
tered, although  others,  prescribing  a  differ-* 
ent  method  of  assessing'and  collecting  such* 
taxes,  may  have  been  passed  subsequent 
thereto.  This  subsequent  legislation,  how- 
ever, may  have  had,  and  apparently  did  hare. 
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nothing  to  do  with  the  disposition  of  the 
case. 

Three  recent  cases  in  this  court  are  perti- 
nent in  this  connection.  In  Central  Land  Co. 
T.  Laidley,  150  U.  S.  103,  40  L.  ed.  01,  16 
Sup.  Ct.  Rep.  80,  an  action  of  ejectment  was 
brought  by  Laidley  against  the  land  com- 
pany in  a  court  of  West  Virginia.  The  case 
Turned  upon  the  defectiveness  of  a  wife's  ac- 
knowledgment to  a  deed  of  land.  The  court 
of  appeals  of  Virginia,  prior  to  the  organiza- 
tion of  the  state  of  West  Virginia,  had  in 
several  cases  held  that  acknowledgments  in 
this  form  were  sufficient;  but  the  court  of  ap- 
peals of  West  Virginia  in  this  case  held  it 
to  be  insufficient,  and  the  change  of  the  set- 
tled construction  of  the  statute  was  charged 
as  an  impairment  of  the  contract.  This  court 
held  that,  under  the  contract  clause  of  the 
Constitution,  not  only  must  the  obligation  of 
the  contract  be  impaired,  but  it  must  have 
been  impaired  by  some  act  of  the  legislative 
power  of  the  state,  and  not  by  decisions  of 
the  judicial  department  only.  "The  appel- 
late jurisdiction  of  this  court,"  said  Mr.  Jus- 
tice Gray,  "upon  writ  of  error  to  a  state 
court,  on  the  ground  that  the  obligation  of  a 
contract  has  been  impaired,  can  be  invoked 
only  when  an  act  of  the  legislature  alleged 
to  be  repugnant  to  the  Constitution  of  the 
United  States  has  been  decided  by  the  state 
court  to  be  valid,  and  not  when  an  act  ad- 
mitted to  be  valid  has  been  misconstrued  by 
the  court.  The  statute  of  West  Virginia  is 
admitted  to  have  been  valid,  .  .  .  and 
it  necessarily  follows  that  the  question  sub- 
mitted to  and  decided  by  the  state  court  was 
one  of  construction  only,  and  not  of  valid- 
ity." It  was  said  by  Mr.  Justice  Miller  in 
Enoa  v.  Exchange  Bank,  12  Wall.  370,  383, 
20  L.  ed.  414,  415:  "We  are  not  authorized 
by  the  judiciary  act  to  review  the  judgments 
of  the  state  courts  because  their  judgments 
refuse  to  give  effect  to  valid  contracts,  or  be- 
cause those  judgments,  in  their  effect,  im- 
pair the  obligation  of  contracts.  If  we  did, 
every  case  decided  in  a  state  court  could  be 
brought  here,  when  the  party  setting  up  a 
contract  alleged  that  the  court  hod  taken  a 
different  view  of  its  obligation  to  that  which 
he  held." 

5  So,  also,  in  Turner  v.  Wilkes  County 
*  Oomrs.  173  U.  S.*461,  43  L.  ed.  768,  10  Sup. 
Ct.  Rep.  464,  it  was  said  that,  "this  being  a 
writ  of  error  to  a  state  court,  we  cannot  take 
jurisdiction  under  the  allegation  that  a  con- 
tract has  been  impaired  by  a  decision  of  that 
court,  when  it  appears  that  the  state  court 
has  done  nothing  more  than  construe  its  own 
Constitution  and  statutes  existing  at  the 
time  when  the  bonds  were  issued,  there  being 
no  subsequent  legislation  touching  the  sub- 
ject." In  this  case,  too,  the  plaintiff  in  er- 
ror sought  to  take  advantage  of  a  change  of 
judicial  construction  by  the  supreme  court 
of  the  state,  which  had  held  that  the  bonds 
were  void  because  the  acts  under  which  they 
were  issued  were  not  valid  laws,  not  having 
been  passed  in  the  manner  directed  by  the 
Constitution. 

The  case  of  the  Yazoo  &  M.  V.  R.  Co.  v. 
Thomas,  132  U.  S.  174,  33  L.  ed.  302,  10  Sup. 


Ct.  Rep.  68,  is  much  relied  upon  by  the  plain- 
tiff in  error,  and  is  claimed  to  be  full  author- 
ity for  the  maintenance  of  the  writ  in  this 
case.  This  was  a  bill  by  the  plaintiff  in  er- 
ror in  the  case  under  consideration,  to  en- 
join a  collection  of  taxes  upon  its  property. 
"The  illegality  complained  of  was  that  the 
tax  was  in  violation  of  the  company's  char- 
ter, by  which  it  was  insisted  the  property  of 
the  company  incident  to  its  railroad  opera- 
tions was  exempted  from  taxation;  and  it 
was  averred  that  the  charter,  as  respects  the 
exemption  claimed,  was  a  contract  irrevoca- 
ble and  protected  by  the  contract  clause  of 
the  Constitution  of  the  United  States ;  that 
the  unwarranted  application  of  the  general 
laics  subsequently  passed,  as  well  as  the  ap- 
plication of  the  general  laws  in  force  at  the 
time,  is  equivalent  to  a  direct  repeal  of  the 
charter  exemption;  that  it  is  an  effectual  ab- 
rogation of  its  privilege  of  exemption  by  means 
of  authority  exercised  under  the  state."  Not 
only  does  it  appear  from  the  opinion  that  the 
taxes  in  question  were  assessed  under  an  act 
passed  in  1888,  subsequent  to  the  charter, 
but  on  reference  to^the  original  bill,  which 
we  have  consulted  for  that  purpose,  we  find 
that  this  act  of  April  3,  1888,  was  specially 
set  up  and  pleaded  in  the  bill,  and  was 
charged  to  be  a  violation  of  the  charter  con- 
tract, which  exempted  the  orator's  road  from 
taxation,  and  that  such  application  of  said 
act  was  the  same  as  a  repeal  or  revocation  of 
the  granted  exemption,  and  therefore  in  vio- 
lation of  the  Constitution  of  the  United? 
States*  forbidding  such  violation.  In  other* 
words,  the  bill  in  that  case  not  only  pointed 
out  the  exemptions  contained  in  the  plain- 
tiff's charter,  but  also  set  up  the  subsequent 
statute,  which,  it  was  contended,  impaired 
the  obligation  of  that  contract.  The  bill  thus 
contained  the  allegation  which  is  wanting  in 
this  case,  and  put  it  in  the  power  of  this 
court  to  say  whether  the  contract  set  up  in 
the  bill  had  been  properly  construed  by  the 
state  court.  This  was  also  the  case  in 
Columbia  Water  Povser  Co.  v.  Columbia 
Electric  Street  Railway,  Light,  d*  Power  Co. 
172  U.  S.  475,  43  L.  ed.  521, 10  Sup.  Ct.  Rep. 
247 ;  and  U cCullough  v.  Virginia,  172  U.  S. 
102,  43  L.  ed.  382,  10  Sup.  Ct.  Rep.  134. 

If  jurisdiction  in  this  case  be  sus- 
tained, it  results  that  whenever  a  state  court 
gives  a  certain  construction  to  a  contract  it 
is  our  duty  to  search  the  subsequent  stat- 
utes, and  to  find  out  whether  there  be  one 
which,  under  a  different  construction  of  the 
contract,  may  be  held  to  impair  it.  We 
must  decline  the  obligation.  As  was  said 
by  the  Chief  Justice  in  Powell  v.  Brunswick 
County,  150  U.  S.  433,  440,  37  L.  ed.  1134, 
1137,  14  Sup.  Ct.  Rep.  166:  "If  it  appear 
from  the  record  by  clear  and  necessary  in- 
tendment that  the  Federal  question  must 
have  been  directly  involved,  so  that  the  state 
court  could  not  have  given  judgment  without 
deciding  it,  that  will  be  sufficient;  but  re- 
sort cannot  be  had  to  the  expedient  of  im- 
porting into  the  record  the  legislation  of  the 
state  as  judicially  known  to  its  courts,  and 
holding  the  validity  of  such  legislation  to 
have  been  drawn  in  question,  and  a  decision 
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necessarily  rendered  thereon  in  arriving  at 
conclusions  upon  the  matters  actually  pre- 
sented and  considered."  Bee  also  LouisviUe 
6  V.  R.  Co.  v.  LouisviUe,  166  U.  S.  709,  715, 
41  L.  ed.  1173, 1176,  17  Sup.  Ct.  Rep.  720. 

It  is  true  that  the  chief  justice  of  the 
supreme  court  certifies  that  upon  the  argu- 
ment of  this  case  the  validity  of  legislation 
of  the  state  of  Mississippi  subsequent  to  the 
statute  of  February  18,  1882,  was  drawn  in 

?[uestion  by  the  company  upon  the  ground  of 
ts  repugnancy  to  the  Constitution  of  the 
United  States ;  but  we  have  repeatedly  held 
that  such  certificate  is  insufficient  to  give  us 
jurisdiction  where  it  does  not  appear  in  the 
record,  and  that  its  office  is  to  make  more 
certain  and  specific  what  is  too  general  and 
indefinite  in  the  record.  Lawler  v.  Walker, 
14  How.  149,  14  L.  ed.  864;  Grow  v.  United 
State*  Mortg.  Co.  108  U.  S.  477,  27  L.  ed. 
796,  2  Sup.  Ct  Rep.  940.  It  is  said  in  Law 
let's  Cote  that  "the*statutes  complained  of 
in  this  case  should  have  been  stated.  With- 
out that  the  court  cannot  apply  them  to  the 
subject-matter  of  litigation,  to  determine 
whether  or  not  they  have  violated  the  Con- 
stitution or  laws  of  the  United  States."  See 
also  Missouri  <£  M.  R.  Co.  v.  Rook,  4  Wall. 
177,  sub  nom.  Mississippi  A  M.  R.  Co.  v. 
Rook,  18  L.  ed.  381;  Parmelee  v.  Lawrence, 
11  Wall.  36,  20  L.  ed.  48;  Powell  v.  Bruns- 
wiok  County,  160  U.  S.  433,  37  L.  ed.  1134, 
14  Sup.  Ok  Rep.  166;  and  case*  cited. 
The  writ  of  error  is  therefore  dismissed. 


(179  U.  8.  646) 

MICHAEL  F.  DOOLEY,  Receiver,  and  John 
A.  Pangburn,  Appts., 
v. 

HAROLD  F.  HADDEN  and  James  E.  S. 
Hadden. 


HAROLD  F.  HADDEN  and  James  E.  S. 
Hadden,  Appts., 
v. 

M.  F.  DOOLEY,  Receiver,  and  John  A.  Pang- 
burn. 

Attachment — priority  of  lien — effect  of  keep- 
ing goods  concealed. 

One  who  has  actual  possession  of  the  goods  of 
a  debtor  under  an  unfounded  claim  of  title 
Is  not  precluded  from  obtaining  a  Hen  by  at- 
tachment thereon,  which  shall  have  priority 
over  an  attachment  subsequently  levied  by 
other  creditors  whose  attachment  was  first 
Issued,  by  the  fact  that  be  has  put  the  goods 
In  the  nominal  possession  of  bis  attorney,  In 
•  place  known  only  to  himself,  so  as  to  pre- 
vent tbe  levy  of  attachments  by  other  par- 
ties until  after  he  has  perfected  his  own  at- 
tachment. 

[Nos.  96  and  99.] 

Argued  November  9,  It,  1900.   Decided  Jan- 
uary 7,  1901. 

APPEALS  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decision  reversing  in  part  a  de- 


cree of  the  Circuit  Court  dismissing  a  bill 
for  an  injunction  against  selling  property 
under  executions  in  attachment  suits.  De- 
cree of  Circuit  Court  of  Appeals  reversed 
and  that  of  the  Circuit  Court  affirmed. 

See  same  case  below,  34  C.  C.  A.  338,  63  U. 
S.  App.  173,  92  Fed.  Rep.  274,  and  35  C.  a 
A.  554,  93  Fed.  Rep.  728. 

t> 

Statement  by  Mr.  Justice  Bhirast  3 
•In  July,  1895,  Harold  F.  Hadden  and* 
James  E.  S.  Hadden  brought  an  action  in  the 
New  York  supreme  court  for  the  city  and 
county  of  New  York,  against  the  Natchaug 
Silk  Company,  Michael  F.  Dooley,  personally 
and  as  receiver  of  the  First  National  Bank 
of  Willimantic,  John  A.  Pangburn,  and  oth- 
ers, including  William  I.  Buttling,  sheriff 
of  Kings  county.   The   complaint  alleged 
certain  fraudulent  and  collusive  proceedings 
between  the  Natchaug  Silk  Company,  Dool- 
ey, receiver  of  the  First  National  Bank  of 
willimantic,  and  John  A.  Pangburn,  and, 
under  a  prayer  of  the  bill,  an  injunction  pen- 
dente lite  was  granted  restraining  the  sheriff 
of  Kings  county  from  selling  property  of  the 
silk  company  in  his  possession  as  sheriff  up-  x 
on  executions  against  said  company  in  favor  J 
of  John  A.  Pangburn*or  Dooley,  as  receiver,* 
and  restraining  Pangburn  and  Dooley  from 
further  proceedings  at  law  against  the  prop- 
erty of  the  silk  company  in  the  state  of  New 
York. 

The  action  was  removed  to  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York;  and  repeated  motions 
made  to  dissolve  the  temporary  injunction 
were  made  and  denied ;  and  the  order  of  the 
circuit  court  denying  the  motions  was,  on 
appeal,  affirmed  by  the  circuit  court  of  ap- 
peals. 20  C.  C.  A.  494,  38  U.  S.  App.  651, 
74  Fed.  Rep.  429. 

Subsequently,  the  taking  of  testimony  in 
the  case  having  been  closed,  the  defendants 
Dooley  and  Pangburn  made  another  motion, 
upon  the  plenary  proofs,  to  dissolve  the  in- 
junction ;  and  this  motion  was  granted,  aft- 
er hearing,  by  Circuit  Judge  Lacombe,  on 
November  27,  1890. 

The  case  came  to  final  hearing  in  the  cir- 
cuit court,  and  resulted  in  a  decree  dismiss- 
ing the  bill  on  January  27,  1898. 

Upon  appeal  by  the  complainants  the  cir- 
cuit court  of  appeals  reversed  the  decree  in 
part,  and  affirmed  it  in  part.  From  this  de- 
cree of  the  circuit  court  of  appeals  the  com- 
plainants have  appealed  to  this  court,  on  the 
ground  that  the  decree  should  have  been  ad- 
judged to  the  complainants'  priority  of  lien 
on  all  the  goods  in  dispute;  and  the  defend- 
ants have  appealed  on  the  ground  that  the 
circuit  court  of  appeals  erred  in  reversing 
the  decree  of  the  circuit  court. 

The  facts,  as  stated  in  the  opinion  of  Cir- 
cuit Judge  Shipman,  were  substantially 
these: 

On  April  23, 1895,  the  Natchaug  Silk  Com- 
pany, a  Connecticut  corporation,  owed  the  - 
First  National  Bank  of  Willimantic,  a  na- 
tional banking  association  located  in  Connec- 
ticut, over  $300,000,  and  was  entirely  insol- 
vent.   In  consequence  of  this  indebtedn 
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the  bank  suspended,  and  Michael  F.  Dooley 
was  appointed  its  receiver  on  April  26,  1805, 
by  the  comptroller  of  the  currency.  On 
April  23,  1895,  J.  D.  Chaffee,  aa  president 
and  general  manager  of  the  silk  company, 
in  consideration  of  and  to  reduce  this  indebt- 
edness, sold  to  the  bank  107  cases  of  manu- 
factured silk,  the  value  of  which  cannot  be 
accurately  ascertained,  but  which  is  said  to 

*  be  about  (20,000.  They  were  then,  or  had 
©  been,  shipped  to  New  York  city,  where  they 

*  were*  subsequently  taken  by  Dooley  into  his 
possession,  and  removed  to  Brooklyn.  On 
May  8,  1805,  he,  as  receiver,  attached  the 
goods  by  an  attachment,  which  was  subse- 
quently dissolved.  On  May  30,  1895,  he  sold 
and  assigned  to  Pangburn,  who  is  a  resident 
of  the  state  of  New  York,  notes  of  the  silk 
company,  not  paid  by  this  transfer,  amount- 
ing to  about  $67,000,  for  the  nominal  con- 
sideration of  $200,  which  sale  Dooley  made 
by  virtue  of  an  order  of  the  circuit  court  of 
the  southern  district  of  New  York,  with  the 
approval  of  the  comptroller  of  the  currency, 
for  the  purpose  of  enabling  a  suit  to  be 
brought  m  the  state  of  New  York  by  a  resi- 
dent of  that  state,  in  his  own  name,  against 
the  -silk  company,  a  foreign  corporation. 
Pangburn  did  bring  suit  on  said  notes 
against  the  silk  company  on  June  1,  1895, 
in  the  proper  state  court,  obtained  an  order 
of  attachment,  a  judgment  for  the  full 
amount  thereof,  and  an  execution,  which 
was  levied  by  the  sheriff  of  Kings  county 
upon  these  cases  of  silk.  The  sale  was 
•topped  by  this  injunction  order. 

On  June  6,  1895,  the  complainants,  who 
are  creditors  of  the  silk  company  to  the 
amount  of  about  $22,000,  brought  suit 
against  it,  in  a  court  of  the  state  of  New 
York,  and  obtained  an  order  of  attachment, 
under  which  the  sheriff  of  Kings  county  lev- 
ied an  attachment  upon  the  same  silk. 

On  July  2,  1895,  the  complainants  brought 
a  bill  in  equity  upon  which  the  injunction  or- 
der now  in  question  was  issued  against  Dool- 
ey, Pangburn,  the  silk  company,  and  others, 
alleging  that  all  their  acts  in  connection 
with  the  silk  were  fraudulent,  and  praying 
for  relief  by  injunction  and  otherwise. 

It  thus  appears  that  the  bank  and  the  com- 
plainants are  creditors  of  the  silk  company, 
and  that  Dooley,  as  receiver  of  the  bank,  and 
the  complainants,  are  each  striving  to  obtain 
a  hold  upon  the  silk  as  a  means  of  payment 
for  their  respective  debts. 

Jfr.  Edward  Wlnalow  Paige  for  Dool- 
ey et  at. 

Messrs.  Wm.  B.  Putney  and  Henry  B. 
e  Twombly  for  Hadden  et  aX. 

5. 

*  Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

Whether  Cha  (Tee,  as  president  and  general 
manager  of  the  silk  company,  had  authority 
to  sell  a  large  portion  of  the  personal  prop- 
erty of  the  company  to  one  of  its  creditors  in 
part  payment  of  its  debt,  and  whether  his  ac- 
tion, if  regarded  as  unauthorized,  was  rati- 
fied by  the  directors  of  the  company,  were 
questions  much  discussed  in  the  courts  be- 


low, and  which  occupy  a  large  part  of  the 
briefs  of  counsel  filed  in  this  court,  but 
which,  in  the  view  that  we  take  of  the  ease, 
need  not  be  considered  by  us. 

In  both  the  circuit  court  and  the  circuit 
court  of  appeals  it  was  held,  upon  all  the 
facta,  that  the  notes  of  the  silk  company  held 
by  Dooley,  as  receiver  of  the  First  National 
Bank  of  Willimantic,  were  valid  obliga- 
tions of  the  silk  company;  that  the  sale  of 
these  notes  by  Dooley,  as  receiver,  to  Pang- 
burn, under  the  order  of  the  circuit  court, 
with  the  approval  of  the  comptroller  of  the 
currency,  vested  a  good  title  in  Pangburn, 
and  that  the  judgment  therein  obtained,  on 
June  27,  1895,  in  the  supreme  court  of  the 
state  of  New  York,  in  favor  of  Pangburn, 
was  a  valid  judgment. 

What  remained  to  consider  was  the  valid- 
ity of  the  warrant  of  attachment  issued  and 
served  in  favor  of  Pangburn  on  June  3,  1895, 
and  of  the  execution  levied  on  the  attached 
property  on  June  27,  1895,  as  against  the  at- 
tachment issued  on  June  6,  1895,  upon  the 
property  obtained  by  the  complainants  Had- 
den, under  their  suit  brought  in  the  supreme 
court  of  the  state  of  New  York. 

The  circuit  court  was  of  opinion  that  the 
validity  of  the  notes,  of  their  sale  to  Pang- 
burn, and  of  the  judgment  thereon  having 
been  established,  there  was  nothing  in  tho 
evidence  on  behalf  of  the  Haddens,  as  subse- 
quent attaching  creditors,  which  would  jus- 
tify the  court  in  postponing  the  prior  at- 
tachments and  judgment  of  Pangburn,  in 
whole  or  in  part;  and  accordingly,  on  Janu- 
ary 28,  1898,  that  court  rendered  a  decree  on 
the  merits  of  the  case,  dismissing  the  bill  of 
complaint.  ~ 

As  already  stated,  the  court  of  appeals  § 
concurred  with  the'eircuit  court  in  holding* 
that  the  notes  and  their  sale  to  Pangburn 
were  valid,  and  that  his  judgment  and  at- 
tachment of  the  goods  were  valid  as  against 
the  silk  company;  but,  for  reasons  which  we 
shall  presently  state  and  consider,  that  court 
was  of  opinion  that  while  as  to  some  of  the 
goods  the  attachment  and  execution  of  Pang- 
burn could  not  be  disturbed,  yet  as  to  cer- 
tain other  parcels  of  the  goods  the  attach- 
ment of  the  complainants  was  equitably  en- 
titled to  preference  over  that  of  Pangburn, 
and  accordingly  rendered  the  decree  from 
which  both  parties  have  appealed. 

The  facts  upon  which  the  court  of  appeals 
proceeded  were  not  in  dispute,  and  were  sub- 
stantially as  follows : 

The  goods  in  question  consisted  of  107 
cases  of  silk.  They  had  been  shipped  at 
different  times,  in  April,  1895,  to  D.  E.  Ad- 
ams St  Company,  77  Greene  street.  New 
York.  Adams  was  a  silk  merchant  who  oc- 
cupied a  store  at  that  number,  and  from  him 
the  silk  company  leased  a  part  of  the  store, 
where  it  transacted  its  New  York  business, 
through  John  H.  Thompson,  who  also  was 
an  employee  of  Adams,  its  manager.  On 
April  15,  16,  17,  and  19,  Kenton,  the  secre- 
tary of  the  silk  company,  by  direction  of 
Chaffee,  sent  by  railroad  forty-three  cases  of 
silk  goods  directed  to  D.  E.  Adams  &  Com- 
pany.   On  April  22,  Chaffee  went  to  Boston 
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and  sent  all  the  silk  goods  in  the 

Boston  office,  being  eighteen  eases  and  a 
package,  to  Adams  4  Company.  There  were 
forty-five  cases  of  the  silk  company's  goods 
in  the  Adams  store  before  these  April  ship- 
ments from  Willimantic  and  Boston.  On 
May  2,  1895,  the  sixty-two  boxes  of  goods 
shipped  from  Willimantic  and  Boston  to 
Greene  street  were  removed  by  Mr.  Paige, 
counsel  for  Dooley,  receiver,  and  were 
stored  in  Paige's  name  in  the  storehouse  of 
F.  C.  Linde  i  Company,  in  New  York  city, 
and  on  May  18,  1895,  were  removed  by  Mr. 
Paige  to  the  Brooklyn  Storage  Warehouse 
Company  in  Brooklyn,  and  were  there  stored 
in  his  name.  On  May  18,  Paige,  as  attor- 
ney for  Dooley,  as  receiver,  commenced  suit 
against  the  silk  company  in  the  supreme 
court  of  New  York,  and  attached  the  sixty- 
two  cases  in  the  Brooklyn  warehouse  as  the 
g  goods  of  the  silk  company.  On  May  25,  forty- 
S  five  boxes  of  silk  goods  were  removed  from 
*  the  Greene  street  store*by  Paige's  orders,  and 

E laced  in  bis  name  in  the  Brooklyn  ware- 
ouse,  and  soon  after  were  attached  by  bis 
direction  in  the  Dooley  suit.  On  May  21, 
Hadden  &  Company,  the  complainants, 
brought  suit  in  the  supreme  court  of  New 
York  against  the  silk  company,  to  recover  a 
debt  of  some  $23,000.  A  warrant  of  attach- 
ment was  served  on  Thompson,  but  the  sheriff 
refused  to  take  the  goods  in  the  Greene  street 
store  until  a  bond  of  indemnity  was  given  to 
protect  him.  This  was  subsequently  fur- 
nished, but  in  the  meantime,  on  May  25,  the 
goods  went  to  Brooklyn.  On  June  6,  1895, 
the  goods  in  the  Brooklyn  warehouse  were 
attached  by  Hadden  &  Company,  who  ob- 
tained judgment  against  the  silk  company 
on  June  2G,  for  $22,948,  and  execution 
therefor  was  issued  and  levied  on  the 
goods  in  the  Brooklyn  warehouse.  The 
Dooley  attachment  was  vacated  on  June  27, 
1895,  on  the  application  of  Hadden  &  Com- 
pany, because  the  suit  of  a  nonresident 
against  a  foreign  corporation  was  forbidden 
by  section  1780  of  the  Code  of  Civil  Proced- 
ure. In  the  meantime,  as  previously  stated, 
Pangburn,  in  his  suit  against  the  silk  com- 
pany, had  issued  an  attachment  on  June  1, 
1895,  which  was  levied  on  June  3  on  the 
goods  in  Brooklyn,  and  had  obtained  on  June 
25,  1895,  a  judgment  for  $67,116,  and  an  ex- 
ecution was  levied  upon  the  attached  prop- 
erty. 

In  this  state  of  facts,  Circuit  Judge  Ship- 
man  reasoned  as  follows : 

"The  107  cases  which  were  originally  in 
the  care  of  Thompson  in  Greene  street,  as  the 
bank's  goods,  went  to  Brooklyn,  although  the 
exact  number  which  went  there  on  May  25 
is  not  clearly  stated  in  the  record.  While 
creditors  were  inquiring  with  a  sheriff  at 
Greene  street  in  regard  to  these  goods  for 
the  purpose  of  attachment,  they  were  re- 
moved from  place  to  place  by  the  order  of 
Dooley's  counsel,  were  stored  in  his  name, 
and  were  attached  in  the  suit  of  the  bank 
against  the  silk  company  by  his  direction. 
The  attempted  attachment  by  the  complain- 
ants of  the  forty-five  cases  in  Greene  street 
was  prevented  by  their  removal  to  Brooklyn. 


The  counsel  for  Dooley  distrusted  the  valid- 
ity of  the  bills  of  sale  [made  by  the  silk  com-g 
pany's  president  and  manager  to  the  bank].* 
and  desired  to  secure  the*bank  by  aid  of  legal* 
proceedings.  The  receiver  of  the  bank  had 
an  equal  right  with  other  creditors  to  take 
legal  steps  to  secure  its  debt,  but  had  no 
right  to  take  unfair  steps.  He  removal  of 
the  forty-five  cases  to  Brooklyn  and  the  stor- 
age of  the  property  in  the  name  of  Mr.  Paige, 
so  that  it  could  be  in  a  measure  secreted  for 
the  purpose  of  preventing  the  complainants 
from  completing  their  attachment  of  these 
ca^es,  was  an  unfair  step.  Hadden  &  Com- 
pany first  appeared  as  attaching  creditors  on 
May  21.  At  this  time  sixty-two  boxes  had 
been  attached  in  the  Dooley  suit,  and  forty- 
five  were  in  Greene  street.  The  removal  of 
these  boxes  after  May  21,  to  prevent  the  com- 
pletion of  the  Hadden  &  Company  attach- 
ment, was  an  unfair  advantage  in  this  race 
between  creditors,  and  compels  a  court  of 
equity  to  declare  that  the  complainants 
should  have  a  prior  lien  upon  the  cases 
which  were  in  Greene  street  when  the  sher- 
iff's bond  was  being  prepared.  There  is  no 
apparent  equity  in  giving  priority  to  their 
attachment  upon  107  cases,  but  they  are  en- 
titled only  to  a  prior  lien  upon  the  goods 
which  they  attempted  to  attach, — an  attempt 
the  success  of  which  was  foiled  by  a  removal 
of  the  goods."  [34  C.  C.  A.  346,  63  U.  S. 
App.  187,  72  Fed.  Rep.  282.] 

Circuit  Judge  Wallace  filed  a  concurring 
opinion,  in  which  occur  the  following  obser- 
vations: 

"The  case  resolves  itself  into  a  question  of 
priority  of  liens  between  judgment  creditors 
of  the  Natchaug  Silk  Company  having  exe- 
cutions levied  upon  107  boxes  of  silk  in  the 
storehouse  of  the  Brooklyn  Storage  &  Ware- 
house Company,  and  its  decision  depends 
upon  the  priority  of  the  liens  acquired  by 
the  attachments  in  the  actions  in  which  the 
judgments  were  recovered.  ...  Of 
these  goods  forty-five  boxes  were  removed  by 
Dooley,  the  receiver  of  the  Willimantic  bank, 
and  stored  in  Brooklyn  clandestinely,  for 
the  purpose  of  defeating  a  levy  upon  them 
under  the  attachment  in  the  complainants' 
action,  until  Dooley  could  procure  an  attach- 
ment and  levy  upon  them  through  the  in- 
strumentality of  Pangburn.  A  creditor  hav- 
ing property  of  a  debtor  in  his  possession  or 
under  his  control  cannot  thus  defeat  the 
rights  of  another  creditor  who  has  been  in 
the  meantime  using  proper  diligence  to  at--. 
tach  it.  A  race  of  diligence  between  credi-  g 
tor?  is  legitimate,  but  it  cannot  be  won'by* 
the  abuse  of  legal  remedies.  I  cannot  doubt 
that  the  complainants  could  recover  of  Dool- 
ey in  an  action  on  the  case  for  his  acts  in 
frustrating  their  attempted  levy.  A  court 
of  equity  under  such  circumstances  should 
postpone  his  lien  to  theirs.  Because  the  at- 
tachment in  the  Pangburn  suit  was  valid,  it* 
lien  cannot  be  displaced  in  favor  of  the  com- 
plainants as  respects  the  goods  removed  be- 
fore their  attachment  was  obtained.  The 
theory  that  the  lien  of  Dooley,  aa  re- 
ceiver of  the  bank,  should  be  postponed  to 
that  of  the  complainants,  because  of  a  con- 
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■piracy  between  the  bank  and  the  silk  com- 
pany to  defraud  the  complainants  and  other 
creditors,  is  too  nebulous  upon  the  proofs 
for  practical  consideration."  [34  C.  C.  A. 
847,  68  U.  8.  App.  188,  92  Fed.  Rep.  283.] 

As  the  efforts  of  the  complainants  to  de- 
feat the  claims  of  Dooley,  receiver,  and  of 
Pangburn,  on  the  grounds  that  the  notes  of 
the  silk  company  held  by  the  Willimantic 
bank  were  invalid,  and  that  their  liens,  by 
attachment  or  execution  or  otherwise,  were 
fraudulent  and  void  because  of  a  conspiracy 
between  the  bank  and  the  silk  company  to 
defraud  the  complainants  and  other  audi- 
tors, wholly  failed  in  both  the  courts  below, 
we  do  not  consider  it  necessary  to  review  the 
voluminous  evidence  upon  which  those  courts 
acted,  but  think  it  sufficient  to  say  that  we 
perceive  no  error  in  their  conclusions  on 
those  subjects. 

It  remains  for  us  to  consider  whether  the 
circuit  court  of  appeals  was  right  in  holding 
that  the  attachment  and  levy  of  Pangburn 
on  the  forty-five  boxes  of  silk  should  be  post- 
poned in  favor  of  the  subsequent  levy  of  the 
complainants. 

It  may  well  be  questioned  whether,  upon 
the  pleadings,  that  was  an  open  question. 

The  only  allegation  touching  the  custody 
of  the  goods  and  their  removal  from  one 
place  to  another  contained  in  the  original 
bill  wag  as  follows: 

"That  on  the  23d  day  of  April  Chaffee 
(the  president  and  manager  of  the  silk  com- 
pany) illegally  and  fraudulently,  and  with- 
out any  authority  of  the  board  of  directors 
of  said  Natchaug  Silk  Company,  and  with 
full  knowledge  of  the  insolvency  of  the  com- 
pany as  aforesaid,  executed  a  paper  purport- 
ing to  be  a  bill  of  sale  of  all  the  goods  be- 
g  longing  to  the  Natchaug  Silk  Company,  in 
S  New  York  city,  to  said  Michael  F.  Dooley, 
*  receiver  of  the  First  National  Bank  of  Wil- 
limantic; that  said  assignment  or  transfer 
was  wholly  without  consideration;  it  was 
made  to  hinder,  delay,  and  defraud  creditors, 
and  particularly  these  plaintiffs,  and  was 
and  is  wholly  illegal  and  void. 

"That  said  Dooley,  without  lawful  right  or 
title,  took  possession  of  said  goods,  and  se- 
cretly removed  part  thereof,  first,  to  a  store- 
house in  New  York  city,  and  later,  to  the 
storehouse  of  the  Brooklyn  Storage  4  Ware- 
house Company  in  Brooklyn,  in  the  county 
of  Kings;  that  on  the  25th  day  of  May  said 
Dooley  secretly  removed  the  remaining  boxes 
of  silks  to  the  said  storehouse  of  the  Brook- 
lyn Storage  &  Warehouse  Company,  where 
all  of  said  silks,  to  the  number  of  107  boxes, 
were  placed  in  the  name  of  the  attorney  of 
■aid  Dooley." 

As  those  portions  of  the  allegations  that 
assert  that  there  was  no  consideration  for 
the  sale  and  transfer  of  the  goods  to  Dooley, 
receiver,  and  that  it  was  made  to  hinder  and 
defraud  creditors,  have  been  eliminated  from 
consideration,  there  remains  only  the  allega- 
tion that  Dooley  took  possession  of  the  goods 
and  secretly  removed  them  to  the  Brooklyn 
storehouse,  and  there  placed  them  in  the 
name  of  his  attorney. 

As  the  purpose  and  theory  of  the  bill  was 


to  defeat  the  Pangburn  judgment  and  execu- 
tion because  without  consideration  and  fraud- 
ulent as  against  creditors,  it  is  evident  that 
the  allegations  respecting  Dooley's  posses- 
sion and  removal  of  the  goods  had  reference 
to  the  alleged  fraudulent  scheme,  and  can- 
not be  regarded  as  presenting  or  raising  any 
issue  of  misconduct  on  the  part  of  Dooley 
or  Pangburn  in  pursuing  lawful  remedies 
against  goods  of  the  silk  company  in  the  pos- 
session of  Dooley  and  his  attorney. 

The  original  bill  was  filed  on  July  2,  1895. 
Subsequently,  on  January  14,  1897,  after  all 
the  proofs  were  in,  the  complainants,  with 
leave  of  court,  filed  an  amended  bill  of  com- 
plaint containing  more  particular  state- 
ments as  to  the  alleged  fraud  and  conspir- 
acy between  the  cilk  company  and  the  bank, 
but  omitting  altogether  any  allegation  as  to 
the  removal  by  Dooley  of  the  goods  from  New 
York  city  to  the  storehouse  in  Brooklyn,  and  » 
containing  no  allegation  of  fraud  or  unfair- § 
ness  on  the*  part  of  Dooley  or  his  attorney  • 
in  the  management  of  the  Pangburn  attach- 
ment and  execution.  Nor  does  it  appear  in 
the  several  opinions  of  the  circuit  court, 
filed  from  time  to  time  during  the  contest 
in  that  court,  that  any  specific  charge  was 
made  or  relied  on  that  there  had  been  any 
unfair  or  iniquitous  practice  resorted  to  on 
the  part  of  Dooley  or  Pangburn  in  the  re- 
moval of  the  goods  from  New  York  city  to 
Brooklyn,  with  a  view  to  obtain  an  unjust 
advantage. 

But,  passing  by  the  fact  that  neither  the 
original  nor  the  amended  bill  contained  apt 
allegations  to  make  an  issue  as  to  unfair  or 
improper  conduct  by  Dooley  or  Pangburn  in 
the  prosecution  of  the  attachment  and  exe- 
cution under  the  Pangburn  judgment,  and 
assuming  that  the  complainants  had  made 
such  allegations,  we  are  unable  to  concur 
with  the  judges  of  the  circuit  court  of  ap- 
peals in  thinking  that  the  facts  shown  by 
this  record  disclose  a  case  of  practice  of  a 
character  to  warrant  the  courts  to  displace 
the  priority  of  the  Pangburn  attachment  and 
execution  in  favor  of  those  of  the  complain- 
ants. 

The  essential  facts  were  that  the  goods 
were  in  the  possession  of  Dooley  in  the  city 
of  New  York.  They  had  come  into  his  pos- 
session by  virtue  of  a  formal  sale  made  by 
Chaffee,  the  president  and  manager  of  the 
silk  company,  to  Dooley,  as  receiver  of  the 
Willimantic  National  Bank.  Such  sale  was, 
indeed,  subsequently,  in  the  proceedings  in 
this  suit,  held  to  have  been  ineffectual  to 
pass  title  to  the  goods,  not  because  the  bank 
W9.S  not  a  bona  fide  creditor  of  the  silk  com- 
pany, but  because  the  circuit  court  of  ap- 
peals was  of  opinion  that  Chaffee  was  with- 
out authority,  as  president  and  manager,  to 
make  such  sale.  Hence,  although  Dooley's 
possession  could  not  avail  to  protect  the 
goods  in  his  possession  from  attachment  and 
seizure  by  creditors  of  the  silk  company,  yet 
such  possession  cannot  be  regarded  as  fraud- 
ulent or  collusive  in  such  a  sense  as  to  de- 
prive Dooley,  as  receiver  of  the  bank,  of  a 
right  to  take  legal  proceedings,  like  any 
other  .creditor,  against  the  goods.  Suppose 
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It  be  conceded  that  Dooley  was  aware,  or  had 
reason  to  apprehend,  that  there  were  other 
creditors  of  the  silk  company,  who  would 
£  pursue  remedies  against  the  goods  in  his 
8  hands.  Such  knowledge  or  apprehension 
*  would  not  devolve  upon  him,  or*upon  his  at- 
torney, any  fiduciary  relation  towards  such 
creditors.  It  did  not  become  his  duty  to  in- 
form them  of  the  whereabouts  of  the  goods, 
in  order  that  they  might  precede  him  In  the 
race  of  diligence.  His  primary  duty  was  to 
the  Willimantic  National  Bank  and  ite  credi- 
tors; and  while  the  law  will  not  permit  him 
to  resort  to  fraudulent  devices  or  to  false 
representations  in  order  to  delay  or  deceive 
other  creditors,  we  are  unable  to  agree  with 
the  learned  judges  of  the  circuit  court  of  ap- 
peals in  thinking  that  the  removing  of  these 
goods  from  New  York  city  to  the  Brooklyn 
warehouse,  and  there  storing  them  in  the 
name  of  a  third  person,  while  awaiting  the 
maturity  of  legal  proceedings,  invalidated 
Fangburn's  attachment  and  execution.  The 
learned  judges,  indeed,  speak  of  Dooley's 
conduct  as  being  "inequitable"  and  "unfair," 
as  against  the  complainants.  But  such  epi- 
thets are  of  very  uncertain  legal  significance. 
Where  courts  are  dealing  with  parties  be- 
tween whom  exists  a  fiduciary  relation,  or 
where,  if  the  parties  are  on  an  equal  foot- 
ing, false  representations  are  made  by  one 
party  in  circumstances  which  give  the  other 
a  right  to  rely  upon  them,  the  courts  may 
rightfully  use  their  power  to  promote  fair 
dealing,  and  to  defeat  an  abuse  of  legal  reme- 
dies. It  is  not  pretended,  in  the  present 
ease,  that  Dooley,  Pangburn,  or  their  attor- 
ney, had  any  transactions  with  the  complain- 
ants, or  made  any  false  representations  or 
statements  to  them.  The  utmost  that  can  be 
said  is  that  Dooley,  being  in  actual  posses- 
sion of  the  goods  under  a  claim  of  title  to 
them,  which  claim  was  legally  unfounded, 
placed  them  in  the  nominal  possession  of  his 
attorney,  in  a  place  known  only  to  himself, 
and  was  thus  enabled  to  secure  a  levy  on 
them  prior  in  law  to  that  of  the  complain- 
ants. We  do  not  think  that  a  court  of 
equity  in  such  circumstances  should  postpone 
his  lien  to  theirs. 

The  decree  of  the  Circuit  Court  of  Appeals, 
in  so  far  as  it  reversed  the  decree  of  the  Cir- 
cuit Court,  it  reversed,  and  the  decree  of  the 
Circuit  Court,  dismissing  the  bill  of  com- 
plaint, it  affirmed. 


<17»  U.  S.  622) 

BOARD  OF  LIQUIDATION  OF  THE  CITY 
DEBT,  Plff.  in  Err., 
v. 

STATE  OF  LOUISIANA  on  the  Relation  of 
LUORETIA  B.  WILDER  et  al. 


DRAINAGE  COMMISSION  OF  NEW  OR- 
LEANS, Plff.  in  Err., 
v. 

LUCRETIA  B.  WILDER  et  al. 

Brror  to  ttate  court — capacity  to  raise  Fed- 
eral question — state  decision  on  local  lata 
—impairing  obligation  of  contract — bonds 


of  city  of  Hew  Orleans — Issued  to  pay 
debts  of  school  board — independent  judg- 
ment of  Federal  court  on  contract  right. 

1.  A  case  involving;  a  constitutional  question 
as  to  the  Impairment  of  the  obligation  of 
a  contract,  on  writ  of  error  to  a  state  court, 
will  not  be  dismissed  by  the  Supreme  Court 
of  the  United  States  on  the  ground  that  the 
constitutional  question  was  raised  only  by 
certain  public  boards  which  had  not  the  ca- 
pacity to  raise  the  question,  when  the  state 
court  has  held  that  such  boards  have  a  fi- 
duciary capacity  to  present  the  constitutional 
question,  since  this  Is  a  matter  of  local  law 
on  which  the  state  decision  will  be  accepted. 

2.  Although  It  Is  the  duty  of  the  United 
States  Supreme  Court  to  exercise  an  Inde- 
pendent judgment  as  to  the  nature  and  scope 
of  a  contract,  when  Its  jurisdiction  Is  In- 
voked because  of  the  asserted  Impairment 
of  contract  rights  arising  from  the  effect 
given  to  subsequent  legislation,  nevertheless, 
when  the  contract  alleged  to  have  been  Im- 
paired arises  from  a  state  statute,  the  Fed- 
eral court,  for  the  sake  of  harmony  and  to 
avoid  confusion,  will  lean  towards  an  agree- 
ment of  views  with  the  state  courts,  If  the 
question  seems  balanced  with  doubt. 

3.  The  sale  of  city  bonds  to  pay  the  debts 
of  the  New  Orleans  school  board,  In  obedi- 
ence to  the  command  of  La.  Const.  1898,  art. 
817,  does  not  Impair  the  obligation  of  prior 
contracts  of  the  city  with  the  holders  of  Its 
bonds  and  other  creditors  who  were  entitled 
to  payment  ont  of  the  proceeds  of  a  1  per 
cent  ad  valorem  tax,  from  which  also  the  new 
bonds  must  be  paid,  since  the  rights  of  the 
takers  of  the  new  bonds  will  be  subject  to 
antecedent  contract  rights  against  the  pro- 
ceeds of  such  tax. 

4.  A  judgment  commanding  the  sale  of  city 
bonds  because  of  the  existence  of  a  legal  duty 
arising  from  the  provisions  of  La.  Const. 
1808,  art  817,  should  not  be  construed  as 
excluding  the  right  and  duty  to  refer,  In  Is- 
suing the  bonds,  to  the  fact  that  they  are  Is- 
sued by  virtue  of  the  Constitution  and  as  a 
result  of  the  command  of  the  court. 

[Nos.  114,  119.] 

Argued  December  4,  5,  1900.   Decided  Jan- 
uary 7,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decision 
sustaining  a  provision  of  the  state  Constitu- 
tion against  the  contention  that  it  impairs 
the  obligation  of  contracts.  Affirmed. 

See  same  case  below,  61  La,  Ann.  1849,  26 
So.  679. 

Statement  by  Mr.  Justice  Whites 
In  1890  thelegislatureof  Louisiana  enacted 
a  law  for  the  refunding  or  retirement  of  cer- 
tain outstanding  debts  of  the  city  of  New 
Orleans,  and  for  the  further  carrying  out  of 
a  plan  relating  to  a  portion  of  the  city  debt, 
known  as  the  premium  bond  plan.   The  act 
specified  the  debts  to  be  refunded  or  retired, 
and  provided,  moreover,  substantially  as  fol- 
lows: n 
The  board  of  liquidation  of  the  city  debt,® 
which  we  shall*hereafter  refer  to  as  the  board  * 
of  liquidation,  which  had  been  created  by  pre- 
vious laws,  in  addition  to  the  powers  which 
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it  already  possessed,  was  made  a  corporation, 
and  was  authorized  to  execute  the  refunding 
law.  The  city  was  directed  to  deliver  to  the 
board  of  liquidation  municipal  bonds  not  ex- 
ceeding in  amount  $10,000,000,  the  series  to 
be  known  as  the  "constitutional  bonds  of  the 
city  of  New  Orleans."  The  board  of  liquida- 
tion was  directed  to  countersign  and  issue 
as  many  of  these  bonds  as  might  be  required 
for  the  refunding  or  retiring  operations.  To 
pay  the  interest  on  the  bonds  and  to  provide 
for  a  sinking  fund,  which  the  law  directed 
should  be  accumulated,  as  well  as  for  the  exe- 
cution of  its  other  provisions,  a  special  ad 
valorem  tax  of  1  per  cent  was  directed  to  be 
levied  by  the  municipality  annually  upon 
all  the  taxable  property  within  the  city  of 
New  Orleans  until  ''the  principal  and  inter- 
est of  the  bonds  herein  provided  to  be  issued 
are  fully  paid."  The  proceeds  of  this  tax  were 
directed  to  be  paid  over  to  the  board  of 
liquidation  day  by  day  as  collected,  and  the 
city  was  deprived  of  all  control  over  or  cus- 
tody of  the  avails  of  the  tax,  the  disbursement 
thereof  being  solely  vested  in  the  board  of 
liquidation,  subject  to  its  duty  to  account  to 
the  city  for  the  expenditure.  It  was  recited 
({16)  "that  all  of  the  substantial  provisions 
of  this  act  are  hereby  declared  to  be  a  con- 
tract between  the  state  of  Louisiana,  the  city 
of  New  Orleans,  the  taxpayers  of  said  city, 
and  each  and  every  holder  of  the  said  consti- 
tutional bonds."  The  law  (5  8),  after  lim- 
iting the  purposes  to  which  the  funds  arising 
from  the  1  per  cent  tax  should  be  primarily 
disbursed  by  the  board  of  liquidation,  con- 
tained the  following: 

"After  making, in  each  year, the  provisions 
above  required,  and  after  deducting  the  ex- 
penses incurred  by  such  board,  and  after  pay- 
ing any  deficiency  in  the  interest  fund  of  any 
previous  year,  one  half  of  the  surplus  of  said 
tax  Bhall  be  passed  to  the  credit  of  a  special 
fund,  to  be  known  as  the  'permanent  public 
improvement  fund,' to  be  disposed  of  as  here- 
inafter provided.  The  other  half  of  said 
i  surplus  shall  be  paid  over  to  the  school  board 
of  the  city  of  New  Orleans,  in  addition  to 
any  fund*appropriated  by  said  city  out  of 
other  funds,  to  be  used  in  the  maintenance 
and  support  of  the  public  schools  in  said 
city." 

It  was  further  provided  (S  10)  : 
"That  the  permanent  public  improvement 
fund,  above  provided  for,  shall  be  used  ex- 
clusively for  the  construction  of  permanent 
public  improvements  in  the  city  of  New  Or- 
leans, such  as  levees,  canals,  drainage  sta- 
tions, pavements,  public  buildings,  public 
parks,  and  bridges ;  and  an  ordinance  passed 
ty  the  said  council,  to  be  paid  out  of  this 
fund,  shall  first  be  approved  by  said  board 
of  liquidation,  who  shall  not  draw  any  check 
on  said  fund  unless  they  are  convinced,  upon 
proper  inquiry,  that  said  ordinance  covers 
the  construction  of  a  permanent  public  im- 
provement within  the  purview  of  this  act. 
The  true  intent  and  meaning  of  this  clause 
is  not  to  give  said  board  any  authority  to 
*ay  to  what  permanent  public  improvement 
any  fund  shall  be  applied,  but  only  to  see 
that  said  funds  shall  be  applied  exclusively 


to  the  construction  of  improvements  that  ate 
permanent." 

The  Constitution  of  the  state  of  Louisiana, 
at  the  time  the  foregoing  law  was  passed, 
contained  restrictions  upon  the  authority 
both  of  the  legislature  and  the  city  of  New 
Orleans,  with  which  many  of  the  provisions 
of  the  refunding  law  were  in  conflict.  It  was 
consequently  provided  that  the  main  provi- 
sions of  the  law  should  not  go  into  effect  un- 
til they  were  ratified  by  the  adoption  of  a 
constitutional  amendment,  which  was  sub- 
mitted by  an  act  passed  at  the  same  session 
at  which  the  refunding  law  was  adopted. 
This  amendment  to  the  Constitution  was 
ratified  at  a  general  election  in  1892.  The 
amendment  to  the  Constitution,  how- 
ever, was  not  solely  confined  to  an  approval 
of  the  refunding  act,  but  contained  a  pro- 
vision empowering  the  city  of  New  Orleans 
"to  examine  into  and  assume  the  payment  of 
the  claims  or  obligations  of  the  board  of 
school  directors  for  the  city  and  parish  of 
Orleans  due  for  the  years  1880,  1881,  1882, 
1883,  and  1884,  now  in  the  hands  of  origi- 
nal owners,  who  have  in  nowise  parted  with 
their  rights  of  ownership,  or  pledged  the 
same,  as  may  be  found  to  be  equitably  due 
by  said  board  for  services  rendered,  labor  a 
performed,  or  materials  furnished  by  author-  g 
lty  of  said  board."  The  power  of  the'city* 
to  exercise  the  discretion  thus  conferred  de- 
pended upon  the  adoption  of  the  amendment 
to  the  Constitution,  because  the  school  board 
was  a  distinct  corporation  from  the  city  of 
New  Orleans,  and  its  debts  were  not  debts  of 
the  city;  and  without  the  amendment  the 
legislature  could  not  have  empowered  the  city 
to  assume  to  pay  a  sum  which  it  did  not 
owe,  because  the  amount  was  solely  due  by 
another  and  distinct  corporation. 

After  the  adoption  of  the  amendment  the 
city  of  New  Orleans  contracted  for  various 
works  of  public  improvement,  and  the  cost  of 
these  works,  it  was  either  expressly  or  im- 
pliedly agreed,  should  be  paid  out  of  the  per- 
manent public  improvement  fund,  to  arise 
from  one  half  the  surplus  of  the  1  per  cent 
tax,  as  provided  in  the  amendment  of  1892 
and  the  refunding  law. 

In  July,  1895,  a  plan  for  the  drainage  of 
the  city  of  New  Orleans  was  devised  by  the 
municipality.  In  1896  a  law  was  enacted 
creating  the  drainage  commission  of  New  Or- 
leans, with  authority  to  execute  the  afore- 
stated  plan  of  drainage,  with  such  modifica- 
tions as  might  be  deemed  necessary  for  its 
successful  accomplishment.  The  law  pro- 
vided (j  6),  in  order  "to  raise  funds  for  the 
purpose  of  doing  such  work  speedily  and  on 
an  extensive  scale,  said  drainage  commission 
of  New  Orleans  shall  have  power  to  issue 
and  dispose  of  its  negotiable  bonds  to  an 
amount  not  exceeding  $5,000,000.  .  .  . 
All  moneys  and  funds  dedicated  and  applied 
by  this  act  to  the  purposes  thereof  are  conse- 
crated to  the  payment  of  the  principal  and 
interest  on  said  bonds."  The  funds  thus  re- 
ferred to  were  enumerated  in  the  act  (S3), 
and  consisted  of  the  moneys  in  the  hands  of 
the  board  of  liquidation  derived  from  one 
half  the  surplus  of  the  1  per  cent  tax  levied 
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after  January  1,  189S.  In  other  words,  as 
the  city  had,  prior  to  1896,  contracted  for 
public  improvements  payable  out  of  the  sur- 
plus, so  much  of  the  surplus  fund  as  accrued 
from  taxes  levied  prior  to  January  1,  1898, 
was  not  transferred  to  the  drainage  commis- 
sion, but  was  left  to  be  applied  to  the  dis- 
charge of  the  sum  due  on  the  contracts  which 
the  city  had  theretofore  made  on  the  faith 
of  the  surplus  fund.  In  addition,  the  act 
also  ''dedicated  and  applied"  to  the  purposes 
e  of  the  drainage  commission  "all  moneys  and 
g  funds  now  under  the  control  of  the  city  of 

•  New  Orleans,  and  hereafter  to*  be  received, 
arising  from  the  sale  of  street-railroad  fran- 
chises and  other  franchises."  In  1898  the 
law  just  referred  to  was  amended  in  various 
particulars,  one  of  these  amendments  reduc- 
ing the  amount  of  bonds  which  the  drainage 
commission  was  authorized  to  issue  from 
$6,000,000  to  $1,500,000. 

The  board  of  liquidation  received  from  the 
dty  of  New  Orleans  the  series  of  ten  millions 
of  constitutional  bonds,  and  sold  or  other- 
wise issued  $8,908,500  thereof,  leaving  in  its 
hands  bonds  amounting  to  $1,001,500.  There 
yet  remained,  however,  certain  outstanding 
debts  subject  to  be  refunded  or  retired, 
amounting  to  about  $137,050. 

The  drainage  commission,  as  it  was  au- 
thorized to  do,  caused  to  be  prepared  1,500 
bonds  of  $1,000  each.  Five  hundred  of  these 
bonds  were  sold  in  June,  1898,  realizing 
$505,238.  There  was  paid  over  to  the  com- 
mission the  proceeds  of  the  sale  of  certain 
street-railroad  franchises,  amounting  to 
$579,682.12.  Between  May,  1897,  and  the 
12th  of  May,  1898,  the  commission  made  con- 
tracts for  the  work  of  draining  the  city  to 
the  amount  of  1,834,465.35,  and  prior  to  May 
12,  1898,  had  paid  on  account  of  these  con- 
tracts, as  the  work  progressed,  $797,363.06, 
leaving  due  the  sum  of  $1,037,102.29,  which 
was  payable  as  the  work  proceeded. 

In  1896  a  convention  to  frame  a  new  con- 
stitution for  the  state  of  Louisiana  was  as- 
sembled, and  the  instrument  which  that  body 
adopted  was,  subsequent  to  May  12,  1898, 
declared  to  be  the  Constitution  of  the  state 
without  submitting  the  provisions  thereof 
for  ratification  by  a  vote  of  the  people.  By 
article  314  of  this  Constitution  the  consti- 
tutional amendment  adopted  at  the  election 
of  1892,  relating  to  the  retirement  or  the  re- 
funding of  the  city  debt,  was  reiterated.  The 
discretion,  however,  which  had  been  con- 
ferred upon  the  municipal  government  of  the 
city  of  New  Orleans  by  the  constitutional 
amendment  of  1892,  to  assume  payment  of 
certain  claims  against  the  school  board,  ap- 
parently not  having  been  availed  of,  article 
315  of  the  new  Constitution  imposed  a  posi- 
tive duty  on  the  city  to  examine  specified 
£  debts  due  by  the  school  board,  and  to  issue 
§  certificates  of  indebtedness  to  the  amount 

*  found  to  be  due.  *  These  debts  the  Constitu- 
tion provided  for  in  article  817,  as  follows: 
"The  funds  requisite  to  pay  said  claims  shall 
be  provided  by  said  board  of  liquidation,  by 
the  sale  of  a  sufficient  number  of  the  consti- 
tutional bonds  of  the  city  of  New  Orleans  of 
the  issue  provided  for  by  act  No.  110  of  the 


general  assembly  for  the  year  1890,  and  by 
the  amendment  to  the  Constitution  of  the 
state  submitted  to  the  people  by  said  act  and 
adopted  at  the  general  election  in  1892." 

The  city  of  New  Orleans  ascertained  the 
amount  of  the  claims  to  be  $115,568.33,  and 
issued  certificates  as  required  by  the  consti- 
tution. The  board  of  liquidation,  refusing 
to  sell  bonds  for  the  payment  of  the  certifi- 
cates, proceedings  by  mandamus  to  compel 
it  to  do  so  were  commenced.  The  return  of 
the  board  of  liquidation  to  the  alternative 
rule  for  mandamus  denied  the  right  of  the 
relators  to  the  relief  by  them  prayed,  for 
various  reasons  based  upon  purely  local  and 
non-Federal  contentions,  to  which  we  need 
not  refer.  The  return  thereupon  specially 
set  up  and  claimed  that  the  carrying  out  01 
article  317  of  the  new  Constitution  by  sell- 
ing any  of  the  constitutional  bonds  to  pro- 
vide the  funds  to  pay  the  debt  of  the  relators 
would  bring  about  an  impairment  of  the  ob- 
ligations of  certain  contracts,  and  therefore 
would  cause  the  article  of  the  Constitution 
to  be  repugnant  to  8  10,  article  1,  of  the  Con- 
stitution of  the  United  States.  The  return, 
besides,  alleged  that  the  sale  of  the  bonds, 
as  required,  would  deprive  the  contract  credi- 
tors of  their  property  without  due  process 
of  law,  in  violation  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 
The  grounds  upon  which  the  protection  of  the 
Constitution  of  the  United  States  was  in- 
voked were  stated  in  the  return  with  much 
elaboration.  All  the  averments  on  this  sub- 
ject, however,  are  reducible  to  the  following: 

First.  That  under  the  powers  conferred 
upon  it  the  respondent  board  was  qualified 
in  every  respect  to  enforce  the  rights  of  all 
the  bondholders,  and  of  each  and  every  per- 
son having  a  contract  claim  to  any  portion 
of  the  1  per  cent  tax. 

Second.  That  as  the  refunding  law  and  the 
amendment  to  the  Constitution  of  1802  had 
authorized  a  series  of  constitutional  bonds » 
to  be  issued  solely  for  certain  specified  debts,  3 
the  sale'of  any  suoh  bonds,  as  required  by* 
the  provision  of  the  new  Constitution,  to 
pay  debts  other  than  those  originally  con- 
templated, would  impair  the  obligations  of 
the  contracts  which  had  arisen  from  the  re- 
funding law  and  amendment  of  1892  in  favor 
of  those  to  whom  the  constitutional  bonds 
had  already  been  issued,  and  would  also  im- 
pair the  obligation  of  the  contract  in  favor 
of  the  premium  bondholders  and  other  credi- 
tors who  had  not  exchanged  their  claims  for 
bonds  of  the  constitutional  series. 

Third.  That  as  the  surplus  of  the  1  per 
cent  tax  had  been  directed  to  be  applied,  one 
half  to  the  school  board  and  the  other  half 
to  a  permanent  public  improvement  fund, 
the  issue  of  bonds  payable  out  of  the  1  per 
cent  tax  for  any  other  debts  than  those  origi- 
nally contemplated  would  necessarily,  to  the 
extent  of  suoh  issue,  increase  the  payments 
to  be  made  out  of  the  1  per  cent  tax,  and 
therefore  diminish  the  sum  of  the  surplus. 
That  tikis  decrease  in  the  amount  of  the  sur- 
plus would  impair  the  obligations  of  the  con- 
tracts existing  in  favor  of  the  following 
classes  of  creditors:  First,  those  who  had 


Digitized  by 


Google 


288 


21  SUPREME  COURT  REPORTER. 


Oct.  Tebm, 


contracted  with  the  city  to  execute  certain 
works  of  public  improvement  on  the  faith  of 
the  surplus.  Second,  those  bondholders  who 
had  taken  the  $500,000  of  bonds  issued  by 
the  drainage  commission  upon  the  faith  of 
the  surplus  fund.  Third,  those  who  had  con- 
tracted with  tho  drainage  commission  in  re- 
liance upon  the  surplus  fund.  The  return 
in  addition  alleged  that  the  sale  of  the  bonds 
as  prayed  would  injuriously  affect  the  sale 
by  the  drainage  commission  of  the  $1,000,- 
000  bonds  which  that  board  had  not  yet  dis- 
posed of,  and  therefore  would  further  im- 
pair the  obligation  of  the  contracts  existing 
in  favor  of  all  the  creditors  of  the  drainage 
commission,  as  such  creditors  had  contracted 
with  the  commission  upon  the  faith  of  the 
undiminished  and  unimpaired  power  to  sell 
the  bonds  as  originally  provided  for.  It  was 
besides  alleged  that,  as  one  half  of  the  sur- 

CB  had  been  consecrated  to  the  school 
rd,  the  diminution  of  the  surplus  which 
would  be  occasioned  by  the  sale  of  bonds  for 
any  other  debts  than  thoseoriginally  provided 
for  would  impair  the  obligations  of  the  con- 
tract which  had  been  engendered  in  favor  of 
the  school  board  as  the  result  of  the  p ro- 
es vision  dedicating  the  one  half  of  that  sur- 
g  plus  to  that  board. 

•  *  The  drainage  commission  intervened  in  the 
cause,  and  after  asserting  its  right  to  pro- 
tect its  own  interest  so  far  as  the  further  is- 
sue of  bonds  was  concerned,  and  to  champion 
the  interest  of  those  to  whom  bonds  had  been 
issued  and  with  whom  contracts  had  been 
made,  specifically  charged  that  the  provi- 
sion of  the  new  Constitution  was  in  viola- 
tion of  the  contract  clause  of  the  Constitu- 
tion of  the  United  States  and  the  14th 
Amendment  upon  grounds  substantially 
identical  with  those  which  had  been  alleged 
in  the  return  of  the  board  of  liquidation. 

After  hearing,  the"  trial  court  dismissed 
the  intervention  of  the  drainage  commission, 
because  it  concluded  that  the  commission 
had  no  capacity  to  stand  in  judgment  for  the 
purpose  of  protecting  either  its  own  right  to 
further  issue  bonds,  or  in  order  to  protect 
the  rights  of  the  holders  of  drainage  bonds 
already  issued,  and  those  who  had  con- 
tracted to  do  the  drainage  work.  On  the 
merits  the  trial 'court  held  that  the  return 
made  by  the  board  of  liquidation  was  insuf- 
ficient, and  it  therefore  allowed  a  peremptory 
mandamus  commanding  the  board  of  liqui- 
dation to  sell  a  sufficient  quantity  of  the  con- 
stitutional bonds  to  provide  the  means  for 
paying  the  sum  of  the  certificates  held  by 
the  relators,  with  5  per  cent  interest  thereon 
from  the  date  of  the  application  for  manda- 
mus. Both  the  board  of  -  liquidation  and 
the  drainage  commission  prosecuted  appeals 
to  the  supreme  court  of  the  state  of  Louis- 
iana. 

That  court,  in  deciding  the  appeals,  deliv- 
ered an  elaborate  opinion.  After  •  holding 
that  the  school  board  was  a  distinct  corpora- 
tion from  the  city  of  New  Orleans,  and  there- 
fore the  debts  of  the' school  board  were  not 
those  of  the  city,  the  oetirt- determined  that 
it  was  within  the  power  df  the  •constitutional 
convention  to  impose  the  duty  oh  the  city 


of  assuming  debts  of  a  different  corporation. 
Having  reached  this  conclusion,  the  court 
approached  the  consideration  of  the  power 
of  the  convention  to  direct  the  board  of  liqui- 
dation to  sell  a  sufficient  number  of  consti- 
tutional bonds  to  pay  the  debt  thus  assumed. 
It  considered  this  question,  first,  from  the 
aspect  of  the  authority  of  the  convention 
over  the  board  of  liquidation  and  the  drain-  § 
age  commission,  without  reference  to  the* 
limitations* imposed  by  the  contract  clause* 
of  the  Constitution  of  the  United  States,  and 
then  passed  on  the  question  of  contract  and 
its  impairment.  In  the  first  aspect  it  was 
decided  that,  as  the  board  of  liquidation  and 
the  drainage  commission  were  but  creatures 
of  the  lawmaking  power  of  the  state,  both 
these  bodies  were  subject  to  and  controlled 
by  the  imperative  command  of  the  Constitu- 
tion. That,  albeit  by  the  original  act  of  re- 
funding and  the  amendment  which  ratified 
it  the  bonds  of  the  constitutional  series  were 
only  to  be  issued  for  particular  classes  of 
debt,  a  subsequent  constitutional  require- 
ment that  certain  of  the  bonds  should  be  sold 
to  pay  another  class  of  debts  was  paramount, 
and  therefore  must  be  obeyed  by  the  board 
of  liquidation.  It  was  held  that  although 
the  drainage  commission,  by  tho  act  creat- 
ing it,  was  empowered  to  execute  a  general 
plan  of  drainage  for  the  city  of  New  Orleans, 
its  duty  in  this  regard  was  subject  to  future 
control,  and  hence  that  it  was  within  the 
power  of  a  subsequent  legislature  to  modify 
or  wholly  suspend!  the  drainage  work  by  dis- 
continuing the  duties  of  the  board,  and,  a 
fortiori,  it  was  within  the  power  of  the  con- 
stitutional convention  to  bring  about  the 
same  result.  Having  established  this  pre- 
mise, the  learned  court  reached  the  conclu- 
sion that,  even  although  the  future  execution 
of  the  drainage  work,  under  the  plan  origi- 
nally conceived,  might  be  wholly  impeded  or 
seriously  diminished  by  making  other 
charges  against  the  surplus  than  those  origi- 
nally contemplated,  nevertheless  it  was  the 
duty  of  the  board  to  comply  with  the  state 
Constitution,  because  whether  or  not  the 
drainage  work  should  be  continued  as  first 
designed  was  a  question  of  public  policy, 
which  the  convention  had  a  right  to  deter- 
mine. 

While  laying  down  the  foregoing,  when  the 
court  considered  the  question  of  the  alleged 
impairment  of  contract  rights  it  held  that 
the  propositions  which  it  had  previously  an- 
nounced were  all  qualified  and  restrained  by 
the  contract  clause  of  the  Constitution  of  the 
United  States,  and  therefore  the  provision  of 
the  Constitution  requiring  the  sale  of  the 
bonds  to  produce  the  funds  to  pay  the  school 
debt  would  be  relatively  void  if  it  conflicted 
with  or  impaired  the  contract  rights  of  the* 
following  classes  of  creditors,  viz.:  The 3 
holders  of  the  constitutional  and  of*the  pre- 
mium bonds;  those  who  held  debts  subject  to 
be  funded  into  constitutional  bonds,  but  who 
had  not  yet  exercised  such  right;  those  who 
had  contracted  with  the  city  for  works  of 
public  improvement  on  the  faith  of  the  sur- 
plus; those  who  held  the  drainage  bonds  is- 
sued by  the  drainage  commission;  and,  fiV 
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nally,  thcwa  who  had  contracted  with  that 
commission  prior  to  the  adoption  of  the  Con- 
stitution. 

In  coming  to  consider  the  question  of  im- 
pairment the  court  declared  that  the  con- 
tract which  had  arisen  with  the  holders  of 
the  constitutional  bonds  was  that  no  bonds 
of  that  series  should  be  issued  for  any  other 
than  the  debts  specified  in  the  refunding  and 
retiring  act  and  in  the  constitutional  amend- 
ment of  1892;  that  the  surplus  fund  contem- 
plated by  the  act  and  the  amendment  was 
not  simply  the  surplus  arising  after  apply- 
ing the  1  per  cent  tax  to  the  payment  of  a 
ten-million  issue  of  bonds,  but  was  the  sur- 
plus which  might  arise  from  the  application 
of  the  1  per  cent  tax  to  the  payment  of  such 
amount  of  the  ten-million  issue  as  had  been, 
and  would  be  from  time  to  time,  required  in 
the  refunding  or  retiring  of  the  debts  speci- 
fied in  the  act  and  amendment.  It  was 
therefore  decided  that  the  sale  of  any  bonds 
of  the  series  for  the  purpose  of  paying  any 
other  debts  than  those  specified  and  origi- 
nally contemplated  would  impair  the  obli- 
gation of  the  contract  creditors  having  a 
right  to  payment  out  of  the  1  per  cent  tax 
and  of  the  contract  creditors  having  a  right 
to  be  paid  out  of  the  surplus  fund.  This 
impairment,  however,  it  was  held,  could  only 
arise  in  the  event  the  payment  of  the  bonds 
provided  to  be  sold  to  pay  the  school  debts 
assumed  by  the  city  interfered  in  any  way 
with  the  funds  required  to  discharge  the 
claims  of  the  contract  creditors  as  above 
stated.  But  such  interference,  the  court 
held,  did  not  and  could  not  arise,  inasmuch 
as  the  bonds  which  the  Constitution  provided 
should  be  sold  would  be,  when  issued  by  the 
board  of  liquidation,  subordinate  to  all  the 
contract  rights  above  stated.  That  is  to 
say,  that  it  was  the  duty  of  the  board  of 
liquidation  to  sell  the  bonds,  but  that  when 
issued  they  would  not  be  entitled  to  payment 
out  of  either  the  1  per  cent  tax  or  the  sur- 
plus fund  until  all  the  contract  rights  had 
been  provided  for,  as  above  enumerated.  In- 
deed, it  was  held  that,*  if  it  was  necessary 
for  the  drainage  commission  to  sell  the  bonds 
which  it  was  authorized  to  issue  for  the  pur- 
pose of  paying  for  the  work  contracted  for 
prior  to  the  adoption  of  the  Constitution, 
these  drainage  bonds  when  thus  sold  would 
also  be  entitled  to  a  priority  of  application 
of  the  surplus  of  the  1  per  cent  tax  before 
any  part  thereof  could  be  used  to  pay  the 
bonds  which  the  board  of  liquidation  was  di- 
rected to  sell  for  the  purpose  of  the  retire- 
ment of  the  school  certificates. 

While  it  was  thus  decided  that  the  bonds 
to  be  sold  for  the  school  purposes  would  be 
subordinate  to  all  the  contract  righto,  and 
therefore,  in  the  nature  of  things,  could  not 
interfere  with  or  impair  such  contract  rights, 
the  bonds  in  question  were  yet  declared  by 
the  court  to  be  entitled  to  be  paid  out  of 
any  of  the  surplus  fund  which  might  remain 
after  the  discharge  of  the  contract  claims, 
with  the  preference  over  any  rights  which 
might  arise  from  contracts  made  by  the 
drainage  commission  after  the  adoption  of 
the  new  Constitution  for  the  further  execu- 
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tionof  the  drainage  plan;  this  being  pre- 
dicated upon  the  conclusion  that  the  state 
Constitution,  while  it  could  not  impair  con- 
tract rights,  could  yet  lawfully  diminish  or 
change  the  plan  of  drainage  in  so  far  as  its 
future   execution  was    concerned.    In  thaw 
marginf  are  excerpts  from  the  opinion  of  g 
the  supreme'eourt  of  Louisiana  (51  La.  Ann.  * 
1849,  26  So.  079),  which  more  elaborately 
state  the  conclusions  which  we  have  above* 
summarized.  » 
'And  all  the  views  which  the  court  ax-  J. 
pounded  were  based  on  a  ruling  by  it  made,g 
that  the  board  of  liquidation,  under  the*pro»? 
visions  of  the  statutes  of  Louisiana  defining 
the  powers  of  that  board,  was  invested  with 
such  a  relation  to  the  contract  creditors  as 
empowered  it  to  stand  in  judgment  for  the 
purpose  of  protecting  the  contracts  from  im- 
pairment, and  hence  authorized  it  to  plead 
the  defenses  which  it  had  asserted  in  its  re- 
turn to  the  rule  for  mandamus.  The  judg- 
ment of  the  trial  court  was  affirmed. 

The  board  of  liquidation  applied  for  a  re- 
hearing mainly  on  the  ground  that,  although 
the  views  expressed  in  the  opinion  of  the 
court  had  fully  recognized  the  rights  of  the 
contract  creditors,  nevertheless  the  decree 
had  deprived  the  contract  creditors  of  the 
protection  to  which  the  opinion  acknowl- 
edged they  were  entitled  under  the  Consti- 
tution of  the  United  States.  This  was  on 
the  assumption  that,  as  the  decree  of  the 
trial  court  directed  the  issue  of  bonds  ac- 
cording to  the  refunding  act  and  the  amend- 
ment of  1892,  therefore  a  compliance  with 
its  commands  would  compel  the  board  to  sell 
negotiable  bonds  indistinguishable  from  the 
other  bonds  of  the  same  series,  and  hence 
put  those  thus  sold  on  exactly  the  same  foot- 
ing as  the  bonds  previously  issued. 


fAt  page  1670  (So.  p.  687),  the  court  said: 
"Defendants  assume  that  tbe  mere  fact  that 
constitutional  bonds  should  be  sold  for  the  pur- 
pose of  paying  the  certificates  held  by  relators, 
or  should  be  given  In  exchange  for  those  cer- 
tificates, would  of  necessity  entitle  the  holders 
of  such  bonds  to  prime  the  holders  of  permanent 
Improvement  bonds,  bonds  drawn  against  the 
'surplus'  of  tbe  1  per  cent  tax  dedicated  to  per- 
manent public  Improvements,  and  also  to  nec- 
essarily come  In  on  a  footing  of  equality  with 
all  the  other  holders  of  consolidated  bonds,  and 
they  maintain.  If  this  be  true,  tbe  rights  of  con- 
tract creditors  under  the  funding  act  would 
be  Impaired. 

"Relators,  on  the  other  hand.  Insist  that  the 
only  portion  of  the  1  per  cent  tax  ever  set  aside 
for  permanent  public  Improvements  was  one 
half  of  the  surplus  produced  by  the  tax  which 
would  remain  after  having  retained  tn  the 
hands  of  the  board  of  liquidation  enough  to 
meet  the  payment  In  full  of  a  ten-mtlllon  issue 
of  consolidated  bonds,  and  that  therefore  It 
would  be  legally  Immaterial  to  creditors  basing 
contracts  on  such  surplus,  to  whom  the  other 
portion  of  the  fund  would  go ;  It  would  be 
enough  for  them  to  know  It  would  not  go  to 
them,  and  relators  urge  that  other  holders  of 
consolidated  bonds  would  have  no  ground  of 
complaint;  that  tbey  should  be  permitted  to 
share  equally  with  them  from  the  tax  fund,  as 
they  had  accepted  their  bonds  on  the  expected 
basis  of  coming  In  concurrence  with  an  Issue 
of  ten  millions  of  bond* ;  that  tbey  might  be 
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The  drainage  commission  alto  applied  for 
a  rehearing  on  grounds  substantially  identi- 
cal with  those  urged  by  the  board  of  liquida- 
tion, and  upon  the  further  contention  that 
an  injustice  had  been  done  it,  since  the 
court,  although  it  in  effect,  in  its  opinion, 
recognized  the  right  of  the  commission  to 
intervene,  had  nevertheless  affirmed  the  judg- 
ment of  the  trial  court,  which  dismissed  the 
drainage  commission  from  the  cause  upon 
1  the  assumption  that  it  had  no  capacity  to 
stand  in  judgment  and  champion  the  rights 
of  the  creditors.  Both  the  applicants  for  re- 
|  hearing  complained  of  the  affirmance  of  the 
I  decree  helow  in  so  far  as  it  directed  the  pay- 
ment of  interest  on  the  claims  of  the  certifi- 
cate holders. 

The  court  granted  the  rehearing  to  a  lim- 
ited extent,  reversed  the  judgment  below  in 
so  far  as  it  dismissed  the  intervention  of  the 
drainage  commission  and  to  the  extent  that 
it  allowed  interest,  and  in  other  respects  re- 
«  iterated  the  affirmance.   These  writs  of  error 
§were  then  prosecuted.   At  a  previous  term 
*  of*  this  court  motions  to  dismiss  or  affirm 
were  made,  and  their  consideration  was  post- 
poned to  the  hearing  on  the  merits. 

Mr.  Branch  K.  Miller  for  the  Board  of 
Liquidation. 

Messrs.  W.  B.  Spencer  and  W.  W.  Howe 
for  Drainage  Commission. 

Messrs.  Charles  J.  Theard,  Arthur  Mo- 
Quirk,  and  Henry  L.  Lazarus  for  defendants 
in  error. 

Mr.  Justice  White,  after  making  the  fore- 
going statement  of  the  case,  delivered  the 
■opinion  of  the  court: 

The  motion  to  dismiss  is  without  colorable 
support.  The  contention  that,  as  public 
bodies  charged  with  the  performance  of  min- 
isterial duties,  both  the  board  of  liquidation 


and  the  drainage  commission  had  not  the 
capacity  to  plead  that  the  provisions  of  the 
state  Constitution  impaired  the  obligations 
of  contracts  in  violation  of  the  Constitution 
of  the  United  States,  is  foreclosed  by  the  de- 
cision of  the  court  below.  In  that  court,  as 
we  have  said  in  the  statement  of  the  case, 
the  want  of  capacity  in  both  the  bodies  to 
urge  the  defenses  in  question  was  expressly 
put  at  issue  and  was  directly  passed  on,  the 
court  holding  that  under  the  statutes  of  the 
state  of  Louisiana  both  the  bodies  occupied 
such  a  fiduciary  relation  as  to  empower  them 
to  assert  that  the  enforcement  of  the  provi- 
sions of  the  state  Constitution  would  impair 
the  obligations  of  the  contracts  entered  into 
on  the  faith  of  the  collection  and  application 
of  the  1  per  cent  tax  and  of  the  surplus  aris- 
ing therefrom.  Without  implying  that  the 
reasoning  by  which  this  conclusion  was  de- 
duced would  command  our  approval  were  we 
considering  the  matter  as  one  of  original  im- 
pression, and  without  pausing  to  note  the 
ulterior  consequences  which  may  possibly 
arise  from  the  ruling  of  the  court  below  on 
the  subject,  we  adopt  and  follow  it  as  the 
construction  put  by  the  supreme  court  of  the 
state  of  Louisiana  on  the  statutes  of  that 
state  in  a  matter  of  local  and  non-Federal 
concern.  g 
'Accepting,  then,  in  this  regard,  the  deci-* 
sion  of  the  state  court,  the  proposition  now 

Sressed  reduces  itself  to  this:  Although  un- 
er  the  state  law  both  of  the  bodies  in  ques- 
tion bore  such  a  relation  to  the  interests 
involved  as  to  empower  them  to  assert  that 
the  contract  rights  were  impaired,  neverthe- 
less they  do  not  possess  the  capacity  to  prose- 
cute error  to  a  decision  if  adverse  to  the  con- 
tract rights.  This,  however,  is  but  to  say  at 
one  and  the  same  time  that  there  was  capaci- 
ty and  incapacity  to  assert  and  protect  the 
contract  rights.    The  proposition  that  the 


Interested  that  the  limit  as  to  the  amount  of 
the  bonds  should  not  be  passed,  but  that  they 
were  without  legal  Interest,  when  the  limit 
should  not  have  been  passed,  as  to  who  should 
be  the  holders  of  the  bonds  sharing  the  fund 
with  them. 

"In  support  of  this  last  position  they  rely 
upon  the  decision  of  the  Supreme  Court  of  the 
United  States  In  Board  of  Liquidation  v.  Mc- 
Comb,  92  U.  8.  6S1,  28  L.  ed.  023.  If  the  col- 
lection of  the  1  per  cent  tax  would  suffice  to 
pay  each  year  the  holders  of  consolidated  bonds 
Issued  in  taking  up  or  retiring  the  bonds  and 
claims  such  as  were  provided  for  by  the  act  No. 
110  of  1800  and  the  constitutional  amendment 
of  1802,  without  any  conflict  with  the  bonds 
ordered  to  be  sold  by  article  817  of  the  Consti- 
tution of  1808,  the  former,  of  course,  would 
have  no  cause  of  complaint;  but  If  from  any 
cause  the  amount  of  the  tax  collected  would  be 
Insufficient  for  that  purpose,  we  do  not  think 
the  holders  of  these  latter  bonds  could  force 
the  former  to  pro  rate  with  them  the  amount  In 
hand. 

"This  condition  of  things  Is  not  existing. 
It  may  never  arise,  and  should  It  arise  the 
board  of  liquidation  would  doubtless  have 
taken  steps  to  distinguish  bonds  Issued  under 
article  81T  from  those  which  had  been  other- 
wise Issued." 

Again  the  court  said  ( JWd,  p.  1872,  So.  p.  688). 

"There  Is  no  constitutional  objection  to  the 


convention's  ordering  the  board  of  liquidation  to 
sell  bonds  to  take  up  the  relators'  certificate, 
but  there  would  be  constitutional  objection  to 
be  urged  If  the  effect  of  the  Issuing  of  such 
bonds  would  be  to  place  the  holders  thereof  on 
an  equality  with  the  holders  of  bonds  Issued 
to  take  up  the  bonds  and  claims  provided  for  as 
to  their  funding  and  payment  by  act  No.  110 
of  1800,  act  No.  114  of  1896,  and  the  constitu- 
tional amendment  of  1802.  Duperler  v.  Police 
Jury,  81  La.  Ann.  710 ;  Shields  v.  Pipes,  31  La. 
Ann.  765." 

Yet  further.  In  analyzing  the  rights  of  the 
drainage  bondholders  and  contract  creditors,  the 
court  said  (/bid,  p.  1871,  So.  p.  688)  : 

"We  do  not  take  the  same  view  that  relators 
do  as  to  what  was  meant  and  Intended  to  be  con- 
veyed by  the  'surplus'  referred  to  by  act  110  of 
1800,  act  114  of  1896,  and  the  constitutional 
amendment  of  1892.  We  think  the  lawmakers 
Intended  that  any  portion  of  the  1  per  cent 
tax  provided  for  In  act  110,  not  needed  for  the 
payment  or  retirement  of  the  particular  bonds 
or  claims  therein  specially  'provided  for  as  to 
payment  or  retirement,  should  constitute  the 
surplus  of  the  tax.  That  It  was  not  contem- 
plated, when  these  laws  were  passed  or  the 
amendment  of  1892  adopted,  that  In  order  to 
exhaust  any  portion  of  the  $10,000,000  orig- 
inally expected  to  be  needed  to  pay  the  existing 
bonds  and  the  existing  claims  therein  specially 
enumerated,  which  might  not  be  necessary  for 
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judgment  of  the  supreme  court  of  the  state 
of  Louisiana  rests  upon  an  independent  non- 
Federal  ground  finds  no  semblance  of  support 
In  the  record.  It  is  true  the  court  primarily 
considered  the  case  from  the  point  of  view  of 
the  duty  and  rights  of  the  defendant  and  in- 
tervener as  depending  on  the  law  of  Louisi- 
ana irrespective  of  the  contract  rights,  but 
these  considerations  were  by  the  court  de- 
clared to  be  merely  a  prelude  to  the  decision 
of  the  fundamental  issue,  that  is,  whether,  if 
the  relief  prayed  was  allowed,  there  would 
arise  an  impairment  of  the  obligations  of  the 
contracts  as  specifically  alleged  both  in  the 
return  made  by  the  board  of  liquidation  and 
in  the  petition  of  intervention  of  the  drain- 
age commission.  Indeed,  the  opinion  of  the 
learned  court,  which  we  can  consider  (Egan 
t.  Hart,  165  U.  S.  188,  41  L.  ed.  680,  17  Sup. 
Ct.  Rep.  360),  expressly  announced  that  the 
defenses  asserted  under  the  contract  clause 
of  the  Constitution  of  the  United  States  were 
the  real  issues,  and  were  essentially  necessary 
to  be  decided  in  order  to  dispose  of  the  cause. 
The  argument  that  no  Federal  question  i  s  pre- 
sented because  the  court  below  awarded  to 
the  contract  creditors  all  the  rights  to  which 
they  were  entitled  involves  the  assumption 
that  jurisdiction  to  review  the  decision  of  a 
state  court  disposing  of  a  Federal  question 
depends  upon  the  conception  of  the  state 
court,  or  some  of  the  parties  to  the  record, 
as  to  the  correctness  of  the  decision  rendered. 
This  in  effect  denies  the  power  to  review  a 
decision  disposing  of  a  Federal  question  in 
every  case  where  the  state  court  assumes  that 
such  question  has  been  by  it  correctly  dis- 
posed of.  But  this  necessarily  imports  that, 
In  no  case  whatever  where  a  state  court  has 
decided  a  Federal  question,  can  review  in 
this  court  be  had,  since  in  every  case  it  must 
be  assumed  that  a  state  court  of  last  resort 


has*decided,  according  to  its  understanding, * 
the  issues  presented  to  it  for  determination. 

On  the  merits  the  errors  assigned  substan- 
tially raise  all  the  controversies  which  were 
below  decided.  They  hence  embrace  some 
subjects  not  essential  to  be  considered  in  or- 
der to  dispose  of  the  Federal  question. 

The  power  of  the  constituent  body  to  di- 
rect the  board  of  liquidation  to  sell  the  bonds, 
and  the  right  to  diminish  the  fund  applica- 
ble to  the  drainage  of  the  city  of  New  Or- 
leans, when  viewed  apart  from  the  contract 
rights,  involve  purely  local  and  non-Federal 
contentions.  When  the  jurisdiction  of  this 
court  is  invoked  because  of  the  asserted  im- 
pairment of  contract  rights,  arising  from 
the  effect  given  to  subsequent  legislation,  it 
is  our  duty  to  exercise  an  independent  judg- 
ment as  to  the  nature  and  scope  of  the  con- 
tract. Nevertheless,  when  the  contract 
which,  it  is  alleged,  has  been  impaired,  arises 
from  a  state  statute,  as  said  in  Burgess  v. 
Seligman,  107  U.  S.  34,  27  L  ed.  365,  2  Sup. 
Ct.  Rep.  10,  "for  the  sake  of  harmony  and  to 
avoid  confusion,  the  Federal  courts  will  lean 
towards  an  agreement  of  views  with  the  state 
courts,  if  the  question  seems  to  them  bal- 
anced with  doubt." 

It  is  indeed  disputable,  as  a  matter  of  in- 
dependent judgment,  whether  the  rights  of 
the  contract  creditors  were  as  broad  as  the 
court  below  held  them  to  be.  Board  of  Li- 
quidation v.  MoComb,  92  U.  S.  531,  23  L.  ed. 
623.  Considering  the  many,  and  in  some  re- 
spects ambiguous,  statutes  of  the  state  of 
Louisiana  which  are  the  sources  of  the  con- 
tract rights,  and  permitting  the  opinion  as 
to  those  rights  entertained  by  the  supreme 
court  of  the  state  of  Louisiana  to  operate 
upon  the  doubt  which  must  arise  from  a  re- 
view of  the  statutes  alone,  we  conclude,  as  a 
matter  of  independent  judgment,  that  the 


the  purpose,  new  elaases  of  claims  should  or 
would  be  thrown  under  the  provisions  of  the 
original  funding  law. 

"We  think  the  'surplus'  was  Intended  to  con- 
nect at  once  and  follow  Immediately  behind,  as 
to  Its  appropriation,  the  amount  beyond  that 
actually  needed  to  carry  ont  the  plan  as  orig- 
inally mapped  out  and  planned.  The  surplus 
was  provisionally  ascertained  each  year  In  a 
manner  particularly  specified  to  be  readjusted 
the  next  In  a  manner  also  particularly  specified. 
All  the  surroundings  and  circumstances  con- 
nected with  the  legislation  negative  the  Idea 
that  the  surplus  mentioned  was  to  be  only  any 
surplus  over  110,000,000  which  might  result 
from  the  collection  of  the  1  per  cent  tax. 

"We  think  the  board  of  liquidation,  the  drain- 
age commissioners,  and  those  with  whom  they 
contracted  were  Justified  In  placing  that  inter- 
pretation upon  the  legislation,  and  that  con- 
tract rights  based  upon  the  same  should  be  pro- 
tected from  Impairment.  The  convention,  while 
-ordering  the  payment  of  the  certificates  held 
by  the  relators,  through  sales  of  consolidated 
bonds,  could  not  confer  upon  the  holders  of  such 
bonds  rights  which  in  any  way  would  come  in 
competition  with  the  contract  rights  of  cred- 
itors existing  against  the  tax  at  the  time  of 
the  adoption  of  the  Constitution.  Though  there 
was  no  mention  hi  the  Constitution  as  to  the 
tank  of  the  bonds  which  would  be  Issued  to  take 
«P  relators'  certificates,  that  rank  resulted  from 


legally  existing  conditions  which  could  not  be 
constitutionally  Interfered  with." 

Summing  up  Its  conclusion,  the  court  declared 
(Ibid,  p.  1873,  So.  p.  688)  : 

"The  consolidated  bonds  which  relators  seek 
to  have  Issued  upon  their  prayer  will  really  be 
drawn  against  (when  Issued)  any  surplus  which 
will  remain  of  the  1  per  cent  tax  after  the  pay- 
ment of  all  the  bonds  Issued  and  to  be  Issued 
by  the  board  of  liquidation,  under  act  No.  110 
of  1890,  and  the  constitutional  amendment  of 
1892,  in  order  to  fnnd  and  retire  and  pay  the 
bonds  and  debts  therein  specially  enumerated, 
and  also  the  bonds  Issued  and  to  be  Isaued  by 
the  drainage  commission  under  the  provisions 
and  authority  of  act  No.  114  of  1806,  to  pay 
the  contracts  existing  at  the  date  of  the  adop- 
tion of  the  Constitution,  which  were  entered  In- 
to upon  the  faith  of  the  surplus  directed  to  be 
set  aside  to  the  credit  of  the  permanent  Im- 
provement fund  by  the  act  No.  110  of  1800,  act 
No.  114  of  1896,  and  the  constitutional  amend- 
ment of  1892. 

"The  effect  of  this  will  be  to  subordinate  the 
rights  of  holders  of  bonds  Issued  by  the  drain- 
age commission  to  pay  for  contracts  entered 
Into  after  the  adoption  of  the  Constitution  of 
1898  to  those  of  the  holders  of  consolidated 
bonds  to  be  issued  under  the  orders  of  article 
817  ot  the  Constitution  of  1898.  This  may 
check  and  impede  the  work  of  public  improve- 
ment, but  it  Is  a  matter  which  we  cannot  con- 
trol." 
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contract  rights  were  correctly  defined  by  the 
supreme  court  of  the  state  of  Louisiana.  The 
question  then  is,  Taking  the  contract  rights 
to  be  as  thus  declared,  were  they  substantial- 
ly impaired  by  the  conclusions  reached  by 
the  supreme  court  of  the  state  t  If  the  an- 
swer to  this  question  is  to  be  deduced  from 
the  opinion  of  that  court,  a  negative  response 
is  plainly  required,  since,  in  the  most  explic- 
it terms,  the  opinion  holds  that  the  rights 
g  to  arise  in  favor  of  the  purchasers  of  the 
§  bonds  which  the  new  Constitution  directed 

*  to*be  sold  were  subordinate  in  each  and  every 
respect  to  all  the  prior  contract  rights.  In 
the  nature  of  things  it  cannot  be  Baid  that 
subsequent  rights  which  are  so  limited  as 
to  prevent  them  in  any  degree  from  interfer- 
ing with  prior  ones  can,  as  a  matter  of  legal 
conclusion,  be  held  to  impair  such  previous 
contract  righto.  But  it  is  contended, — and 
this  is  the  controversy  most  strenuously 
pressed  in  the  argument  at  bar, — although 
by  the  opinion  of  the  supreme  court  of  the 
state  of  Louisiana  the  contract  rights  were 
protected,  the  decree  of  that  court  in  effect 
brought  about  the  destruction  of  the  identi- 
cal rights  which  the  opinion  held  could  not 
be  lawfully  impaired.  This  proceeds  on  the 
assumption  that,  as  the  decree  of  the  trial 
court  which  was  affirmed  directed  the  board 
of  liquidation  to  sell  bonds  under  the  refund- 
ing act  and  constitutional  amendment  of 
1892,  it  therefore  imposed  the  duty  of  offering 
bonds  for  sale  exactly  in  the  form  required 
by  the  prior  legislation  without  affixing  any 
distinguishing  statement  to  them,  thereby 
causing  the  negotiable  bonds,  when  sold,  to 
be  exactly  on  the  same  footing  of  legal  right 
with  those  previously  used  for  the  purpose 
of  retiring  or  refunding  the  debt.  Under  the 
law  of  Louisiana,  it  is  asserted,  the  judg- 
ment, and  not  the  reasoning  used  in  the 
opinion  of  the  court,  is  conclusive,  and  there- 
fore the  result  above  indicated  must  neces- 
sarily flow  from  the  judgment  which  is  now 
under  review. 

We  do  not  stop  to  examine  the  Louisiana 
authorities  cited  to  sustain  the  abstract  prop- 
osition relied  upon,  as  we  consider  the  pre- 
mise from  which  the  contention  is  deduced  to 
be  unsound.  It  is  to  be  borne  in  mind  that 
under  the  act  of  1890  and  the  amendment  of 
1802  the  city  of  New  Orleans  was  to  issue 
a  series  of  ten  millions  of  bonds,  to  be  placed 
in  the  hands  of  the  board  of  liquidation  for 
the  retiring  and  refunding  operations,  and 
these  bonds,  so  delivered  to  the  board  for  the 
purposes  specified,  were  required  to  be  coun- 
tersigned and  issued  by  that  body  before  they 
became  complete  and  perfect  evidences 
of  debt  against  the  city.  Now,  while  it  is 
true  the  mandamus  which  was  awarded 

Xinst  the  board  directed  it  to  sell  bonds 
v  sed  in  its  hands  under  the  act  of  1890, 
«  the  ground  for  the  allowance  of  the  writ  was 

*  the  duty  imposed  upon  the  board* to  do  so  by 
the  new  Constitution.  Indeed,  the  opinion 
of  the  supreme  court  negatives  the  assump- 
tion that  there  was  any  authority  conferred 
on  the  board  to  issue  the  bonds  for  the  school 
debt  by  the  act  of  1890  or  the  amendment  of 
1892.  Conceding,  arguendo,  only  that  there 


be,  as  contended,  an  exceptional  and  narrow 
rule  in  Louisiana  excluding  an  examination 
of  the  pleadings  for  the  purpose  of  elucidat- 
ing the  scope  of  a  judgment  rendered  in  a 
given  cause, — though  the  opposite  doctrine 
is  upheld  by  this  court  (Hornbuokle  v.  Staf- 
ford, 111  U.  S.  393,  28  L.  ed.  469,  4  Sup.  Ct. 
Rep.  515), — we  do  not  think  there  is  reason 
for  the  assertion  that  the  effect  of  the  judg- 
ment below  is  to  preclude  the  board  of  li- 
quidation, when  countersigning  the  bonds  in 
question  for  the  purpose  of  sale,  from  affix- 
ing to  them  a  statement  that  they  are  issued 
in  virtue  of  the  authority  of  the  new  Consti- 
tution and  as  a  result  of  the  command  of  the 
supreme  court  of  the  state.  This  being 
done,  beyond  peradventure,  the  takers  of 
such  bonds  would  be  affected  with  notice  of 
the  legal  authority  under  which  they  were 
issued,  and  of  the  nature  of  the  rights  con* 
ferred  by  that  authority,  and  therefore  the 
inconvenience  or  possible  wrong  suggested  in 
argument  could  not  in  any  event  arise.  It 
would  be  beyond  reason  to  assume  that  a 
judgment  which  commanded  the  performance 
of  a  particular  act,  because  of  the  existence 
of  a  legal  duty  arising  from  a  specified  pro- 
vision of  a  state  Constitution,  should  be  con- 
strued as  excluding  the  right  and  duty  to 
refer,  in  issuing  the  bonds  in  obedience  to 
its  command,  to  the  authority  by  which 
alone  the  power  exercised  could  be  brought 
into  play.  Not  only  does  the  reason  of 
things  require  this  conclusion,  but  so  also 
does  the  respect  which  we  entertain  for  the 
learned  tribunal  below  preclude  the  possibili- 
ty of  our  accepting  the  impossible  and  con- 
tradictory construction  of  the  effect  of  the 
opinion  and  decree  advanced  in  the  argument 
which  we  are  considering.  Of  course,  if  the 
judgment  below  was  susceptible  of  the  inter* 
pretation  contended  for,  in  view  of  the  na- 
ture of  the  contract  rights  as  recognized  by 
the  supreme  courtof  the  state  and  established 
by  the  opinion  which  we  have  just  expressed, 
it  would  be  our  duty  to  reverse  the  judgment 
below  rendered.  h 

Our  affirmance,  however,  will  be  without » 
prejudice  to  the*right  of  the  board  of  liquida-* 
tion  and  the  drainage  commission  to  hereaf- 
ter assert  the  impairment  of  the  contract 
rights,  which  would  arise  from  construing 
the  judgment  contrary  to  its  natural  and 
necessary  import,  so  as  to  deprive  the  board 
of  liquidation  of  the  power,  iu  countersign- 
ing the  bonds,  to  state  thereon  the  authority 
in  virtue  of  which  they  are  issued. 

Affirmed. 

Mr.  Justice  Peokham  took  no  part  in  the 
decision  of  this  cause. 


  (179  TJ.  S.  665) 

ELGIN  NATIONAL  WATCH  COMPANY, 
AppU 
v. 

ILLINOIS  WATCH  CASE  COMPANY, 
Thomas  W.  Duncan,  and  Myer  Abraham. 

Trademark  —  geographical  name  —  use  of 
word  "Elgin"  —  jurisdiction  of  Federal 
court. 

1.   The  geographical  name  "Elgin"  cannot  be 
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'  registered  as  a  Lawful  trademark,  so'  aa  to 
give  the  Blgln  Watch  Company  an  exclusive 
right  to  the  use  of  that  word  aa  the  name  of 
watches  manufactured  by  It  tat  that  place,  al- 
though the  secondary  signification  acquired 
by  the  word  In  connection  with  its  use  on 
Blgln  watches  may  be  sufficient  to  entitle  the 
Elgin  Company  to  protection  against  the  use 
of  the  word  by  others  In  such  a  way  as  to  con- 
stitute a  fraud. 
8.  'Jurisdiction  of  a  suit  for  an  Injunction 
against  Infringement  of  a  trademark  used  In 
commerce  with  foreign  nations  or  with  the 
Indian  tribes  cannot  be  entertained  by  a  cir- 
cuit court  of  the  United  States,  where  the 
parties  are  citizens  of  the  same  state,  If  the 
trademark  Is  not  one  that  can  be  lawfully 
registered  under  the  act  of  Congress  of  March 
8,  1881  (21  Stat  at  L.  S02,  chap.  138),  and 
the  right  to  relief  must  be  based  on  the 
fact  that  defendant  Is  using  the  word  aa  an 
Instrument  of  fraud. 

[No.  121.] 

Argued  December  S,  8,  1900.   Decided  Jan- 
vary  7, 1901. 

APPEAL  from,  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decision  reversing  a  decree 
of  the  Circuit  Court  for  an  Injunction 
against  infringement  of  a  trademark  in  the 
word  "Elgin."  Affirmed. 

See  same  case  below,  35  C.  C.  A.  237,  94 
Fed.  Kep.  667. 

i  Statement  by  Mr.  Chief  Justice  Tulle*  t 
*  This  was  a  bill  filed  in  the' circuit  court  of 
the  United  States  for  the  northern  district 
of  Illinois  by  the  Elgin  National  Watch  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Illinois,  having  its  principal 
place  of  business  at  Elgin  and  its  office  in 
Chicago  in  that  state,  against  the  Illinois 
Watch  Case  Company,  also  a;  corporation  of 
Illinois,  with  its  principal  place  of  business 
at  Elgin,  and  certain  other  defendants,  citi- 
zens of  Illinois. 
The  bill  alleged: 

"That  prior  to  the  11th  day  of  April,  A. 
D.  1868,  your  orator  was  engaged  in  the  busi- 
ness of  manufacturing  watches'  at  Elgin,  Illi- 
nois, which  wag  then  a  small  town  containing 
too  other  manufactory  of  watches  or  watch 
eases;  that  your  orator  had  built  up  at  said 
town  a  very  large  business  in  the  manufac- 
ture of  watches  and  watch  movements,  and 
that  said  watches  and  watch  movements  so 
made  by  your  orator,  had  become  known  all 
over  the  world,  and  had  been  Jargely  sold 
and  used,  not  only  in  this,  but  in  foreign, 
countries. 

"...  That  at  and  before  Baid  11th 
day  of  April,  a.  d.  1868,  your  orator  had 
adopted  the  word  'Elgin'  as  a  trademark  for 
its  said  watches  and  watch  movements;  that 
said  trademark  was  marked  upon'  the 
watches  and  watch  movements* made  by  your 
orator,  both  upon  those  which  entered  into 
commerce  in  this  country  and  those  which 
were  exported  to  and  sold  in  foreign  coun- 
tries; that  your  orator's  watches,  became 
known  all  over  the  world  as  Elgin  watches, 


and  their  origin  and  source,  as  a  product  of 
your  orators  manufacture,  were  distin- 
guished from  those  of  all  other  watches  man- 
ufactured in  any  part  of  the  world  by  said 
distinguishing  word  or  trademark,  'Elgin;' 
that  from  said  11th  day  of  April,  a.  d.  1868, 
to  the  present  time,  your  orator,  both  in  the 
goods  manufactured  and  sold  by  it  in  this 
country  and  those  exported  by  it  to  and 
sold  in  foreign  countries,  bos  continued  to 
use  said  trademark  upon  its  watches  and 
watch  movements,  and  is  still  using  it,  and 
that  said  trademark  has  always  served  and 
still  serves  to  distinguish  your  orator's 
product  from  that  of  all  other  manufactur- 
ers. 

"...  That  at  the  time  of  its  adop- 
tion of  said  trademark  no  other  person,  firm, 
or  corporation  engaged  in  the  manufacture 
or  sale  of  watches  was  using  the  word  'El- 

fin'  as  a  trademark  or  as  a  designation  to 
esignate  its  goods  from  those  of  other  manu- 
facturers, and  that  your  orator  had  the  legal 
right  to  appropriate  and  use  the  said  word 
as  its  lawful  trademark  for  its  watches  and 
watch  movements. 

"...  That  the  watches  and  watch 
movements  made  by  your  orator  have  achieved 
a  very  great  reputation  throughout  the 
world,  and  that  such  reputation  is  of  great 
commercial  value  to  your  orator  in  its  Dusi- 
ness  aforesaid." 

It  was  further  averred  "that,  on  the  19th 
day  of  July,  a.  d.  1892,  under  the  act  of  Con- 
gress relating  to  the  registration  of  trade- 
marks, yonr  orator  caused  said  trademark  to 
be  duly  registered  in  the  Patent  Office  of  the 
United  States  according  to  law,  as  by  the  cer- 
tificate of  said  registration,  or  a  copy  thereof, 
duly  certified  by  the  Commissioner  of  Pat- 
ents, here  in  court  to  be  produced,  will  more 
fully  and  at  large  appear." 

The  bill  charged  that  defendants  had  in- 
fringed the  rights  of  complainant  by  engrav- 
ing or  otherwise  affixing  the  word  "Elgin"  to 
the  watch  cases  made  and  sold  by  them ;  that » 
such  watch  cases  were  adapted  to  receiving  % 
watch  movements* of  different  construction* 
from  those  made  by  complainant;  that  infer- 
ior watch  movements  were  liable  to  be  and 
often  were  incased  in  them;  and  that  when 
so  incased  the  entire  watch,  including  both 
movement  and  case,  appeared  upon  the  mar- 
ket with  the  word  "Elgin"  upon  it,  thereby 
leading  the  public  to  believe  that  the  watch 
as  an  entirety  was  made  by  the  complain- 
ant, and  enabling  parties  wrongfully  using 
complainant's  .trademark  to  profit  by  the 
great  reputation  of  complainant,  to  palm  off 
other  and-  inferior  goods  as  goods'  made  by 
complainant,  to  injure  the  reputation  of  com- 
plainant as  a  watchmaker,  and  to  deprive  it 
of  a  portion  of  the  business  and  patronage 
which  it  would  otherwise  receive  from  toe 
public,  to  the  irreparable  damage  of  com- 
plainant. 

'The  prayer  was  for  damages  and  for  an  in* 
junction  to  restrain  defendants  "from  direct* 
fy  or  indirectly  making  or  selling  any  watch 
case  or  watch  cases  marked  with  your 'or*/ 
tor's '  said '  trademark;  and  from  Using  you* 
Orator's  said  trademark  in  any  way  upon 
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watches  or  watch  cues  or  in  the  defendants' 
printed  advertisements,  circulars,  labels,  or 
the  boxes  or  packages  in  which  their  said 
watch  cases  are  put  or  exposed  for  sale." 

A  demurrer  having  been  overruled,  defend- 
ants answered  denying  the  legality  of  the 
registration  of  the  alleged  trademark,  and 
any  attempt  on  their  part  to  deceive  the  pub- 
lie,  or  the  doing  of  anything  they  did  not 
have  the  legal  right  to  do ;  and  asserting  that 
they  had  never  manufactured  or  offered  for 
■ale  watches  or  watch  movements;  that  they 
manufactured  at  Elgin  watch  cases  only; 
that  complainant  had  never  manufactured  or 
sold  watch  cases  with  the  word  "Elgin"  on 
them;  that  the  business  of  the  two  compa 
nines  was  separate  and  distinct;and  that  when 
ever  the  defendant  company  had  used  the 
word  "Elgin"  it  had  usually,  if  not  invari- 
ably, been  done  in  connection  with  some  other 
word,  as  "Elgin  Giant"  or  "Elgin  Command- 
er" or  Elgin  Tiger,"  or  some  other  word  in 
combination  with  the  word  "Elgin;"  that 
defendant  company  had  never  used  the  word 
"Elgin"  alone,  or  separately,  as  registered  by 
complainant,  upon  goods  exported  to  foreign 
nations  or  used  in  foreign  commerce,  but 
only  in  domestic  commerce,  and  to  inform  the 
public  of  the  place  where  watch  cases  of  the 
defendanfcompany  were  manufactured ;  that 
such  watches  were  sold  upon  a  guaranty 
running  for  a  number  of  years,  so  that  it 
was  necessary  to  indicate  the  name  of  the 
location  where  defendant  company  was  carry- 
ing on  its  business,  that  purchasers  might 
be  able  to  find  the  company  in  case  it  be- 
came necessary  to  call  upon  it  to  make  good 
its  guaranties;  "and  that  owing  to  the  dis- 
tinct lines  of  business  in  which  the  com- 
plainant and  the  defendant  company  are  en- 
gaged, no  misunderstanding  or  confusion 
has  arisen  or  can  arise,  as  these  defendants 
•re  informed  and  believe." 

It  was  further  alleged  "that  the  word  'El- 

fin,'  being  a  geographical  name  or  word  in- 
Seating  the  name  of  a  prominent  manufac- 
turing city  in  which  any  manufacturer  of 
watches,  watch  movements,  or  watch  cases  is 
at  liberty  to  locate  and  carry  on  his  business, 
is  not  appropriable  by  any  single  manufac- 
turing person,  firm,  or  corporation,  but  is 
open  as  of  common  right  to  the  use  of  any 
person,  firm,  or  corporation  carrying  on  busi- 
ness at  the  city  of  Elgin." 

Replication  was  filed,  proofs  taken,  and  a 
hearing  had.  By  leave  of  court  complain- 
ant amended  its  bill,  alleging  that  the  watch 


so  manufactured  and  marked  by  d» 
fendants  in  violation  of  complainant's  rights 
were  intended  by  defendants  to  be  sold  in 
foreign  countries,  and  were  in  fact  exported 
to  and  sold  in  foreign  countries. 

The  circuit  court  decreed  that  the  use  of 
the  word  "Elgin,"  whether  alone  or  in  con- 
nection with  other  words,  was  a  violation 
and  infringement  of  complainant's  exclusive 
Tights  in  the  premises,  and  that  an  injunc- 
tion issue  restraining  the  use  of  the  word 
alone  or  in  connection  with  other  words  or 
devices,  upon  watches,  or  watch  cases,  or 
packages  containing  watches  or  watch  cases, 
going  into  commerce  with  foreign  nations  or 


e 
i- 


with  the  Indian  tribes,  in  such  a  way  as  to 
be  liable  to  cause  purchasers  or  others  to 
mistake  said  watches  or  the  watch  move- 
ments incased  in  said  watch  cases  for  watches 
or  watch  movements  manufactured  by  com- 
plainant. 89  Fed.  Rep.  487.  The  case  hav- 
ing been  carried  to  the  court  of  appeals,  that 
court  reversed  the  decree  of  the  circuit  court, 
and  remanded  the  cause,  with  instructions 
to  dismiss  the  bill.  35  C.  C.  A.  237,  94  Fed. 
Rep.  067. 

*  Mr.  Lysander  Hill  for  appellant  *" 

Messrs.  Thomas  A.  Banning  and  Eph- 
raim  Banning  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  circuit  court  of  appeals  held  that  the 
bill  must  be  dismissed  for  want  of  jurisdic- 
tion. The  parties  to  the  suit  were  all  citi- 
zens of  Illinois,  and  the  court  was  of  opin- 
ion that  it  could  not  be  maintained  under 
the  act  of  March  3, 1881  (21  Stat,  at  L.  502, 
chap.  138). 

In  the  Trademark  Cases,  100  U.  S.  82,  sub 
nam.  United  States  v.  Bteffens,  25  L.  ed.  550, 
this  court  held  that  the  act  of  July  8,  1870, 
carried  forward  into  55  4937  to  4947 
of  the  Revised  Statutes,  was  void  for 
want  of  constitutional  authority,  inas- 
much as  it  was  so  framed  that  its 
provisions  were  applicable  to  that  which 
was  subject  to  the  control  of  Congress. 
The  cases  involved  certain  indictments  under 
the  act  of  August  14,  1876,  "to  punish  the 
counterfeiting  of  trademark  goods  and  the 
sale  or  dealing  in  of  counterfeit  trademark 
goods;"  and  the  opinion  treated  chiefly  of 
the  act  of  1870  and  the  civil  remedy  which 
that  act  provided,  because,  as  Mr.  Justice 
Miller  observed,  "the  criminal  offenses  de- 
scribed in  the  act  of  1876  are,  by  their  express 
terms,  solely  referable  to  frauds,  counter- 
feits, and  unlawful  use  of  trademarks  which 
were  registered  under  the  provisions  of  the 
former  act.  If  that  act  is  unconstitutional, 
so  that  the  registration  under  it  confers  no- 
lawful  right,  then  the  criminal  enactment  in- 
tended to  protect  that  right  falls  with  it." 

In  its  opinion  the  court,  adhering  to  the 
settled  rule  to  decide  no  more  than  is  nec- 
essary to  the  case  in  hand,  was  careful  to 
say  that  the  question  "whether  the  trade- 
mark bears  such  a  relation  to  commerce  in 
general  terms  as  to  bring  it  within  congres- 
sional control,  when  used  or  applied  to  the* 
classes  of  commerce  which  fall  within  that 
control,  is  one  which,  in  the*present  case,  we* 
propose  to  leave  undecided."  And,  further: 
"In  what  we  have  here  said  we  wish  to  be  un- 
derstood as  leaving  untouched  the  whole 
question  of  the  treaty-making  power  over 
trademarks  and  of  the  duty  of  Congress  to 
pass  any  laws  necessary  to  carry  treaties 
into  effect." 

The  act  of  March  3,  1831,  followed.  By 
its  1st  section  it  was  provided  that  "owners 
of  trademarks  used  in  commerce  with  for- 
eign nations  or  with  the  Indian  tribes,  pro- 
vided such  owners  shall  be  domiciled  in  the 
United  States,  or  located  in  any  foreign 
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country  or  tribes,  which  by  treaty,  conven- 
tion, or  law,  afford  similar  privileges  to  citi- 
zens  of  the  United  States,  may  obtain  regis- 
tration of  such  trademarks  by  complying 
with"  certain  specified  requirements. 

By  the  2d  section  the  application  pre- 
scribed by  the  1st  "must,  in  order  to  create 
any  right  whatever  in  favor  of  the  party 
filing  it,  be  accompanied  by  a  written  dec- 
laration" "that  such  party  has  at  the  time  a 
right  to  the  use  of  the  trademark  sought  to 
be  registered,  and  that  no  other  person,  firm, 
or  corporation  has  the  right  to  such  use, 
either  in  the  identical  form  or  in  any  such 
near  resemblance  thereto  as  might  be  calcu- 
lated to  deceive;  that  such  trademark  is 
used  in  commerce  with  foreign  nations  or 
Indian  tribes,  as  above  indicated;    .   .  ." 

The  3d  section  provided  that  "no  alleged 
trademark  shall  be  registered  unless  the 
same  appear  to  be  lawfully  used  as  such  by 
the  applicant  in  foreign  commerce  or 
commerce  with  Indian  tribes  as  before 
mentioned,  or  is  within  the  provision 
of  a  treaty,  convention,  or  declaration 
with  a  foreign  power;  nor  which  is 
merely  the  name  of  the  applicant;  nor  which 
is  identical  with  a  registered  or  known  trade- 
mark owned  by  another  and  appropriate  to 
the  same  class  of  merchandise;  or  which  so 
nearly  resembles  some  other  person's  lawful 
trademark  as  to  be  likely  to  cause  confusion 
or  mistake  in  the  mind  of  the  public,  or  to  de- 
ceive purchasers." 

By  the  4th  section  certificates  of  registra- 
tion of  trademarks  were  to  be  issued,  copies 
of  which  and  of  trademarks  and  declarations 
filed  therewith  should  be  evidence  "in  any 
suit  in  which  such  trademarks  shall  be 
M  brought  in  controversy;"  and  by  {  5  it  was 
*•  provided  that  the  certificate  of  registry 
•  should  remain  in  force  for  thirty  years  from 
its  date,  and  might  be  renewed  for  a  like 
period.  By  the  11th  section  nothing  in  the 
act  was  to  be  construed  "to  give  cognizance 
to  any  court  of  the  United  States  in  an  ac- 
tion or  suit  between  citizens  of  the  same 
state,  unless  the  trademark  in  controversy  is 
used  on  goods  intended  to  be  transported  to 
a  foreign  country  or  in  lawful  commercial 
intercourse  with  an  Indian  tribe."  The  7th 
section  was  as  follows : 

"That  registration  of  a  trademark  shall 
be  prima  facie  evidence  of  ownership.  Any 
person  who  shall  reproduce,  counterfeit, 
copy,  or  colorably  imitate  any  trademark 
registered  under  this  act,  and  affix  the  same 
to  merchandise  of  substantially  the  same  de- 
scriptive properties  as  those  described  in  the 
registration,  shall  be  liable  to  an  action  on 
the  case  for  damages  for  the  wrongful  use 
of  said  trademark  at  the  suit  of  the  owner 
thereof;  and  the  party  aggrieved  shall  also 
have  his  remedy  according  to  the  course  of 
equity  to  enjoin  the  wrongful  use  of  such 
trademark  used  in  foreign  commerce  or  com- 
merce with  Indian  tribes,  as  aforesaid,  and 
to  recover  compensation  therefor  in  any 
court  having  jurisdiction  over  the  person 
guilty  of  such  wrongful  act;  and  courts  of 
the  United  States  shall  have  original  and  ap- 
Sl  8.  C— 18. 


peltate  jurisdiction  in  such  eases,  without 
regard  to  the  amount  in  controversy." 

Thus  it  is  seen  that  under  the  act  regis- 
tration is  prima  facie  evidence  of  ownership; 
that  the  certificate  is  evidence  in  any  suit 
or  action  in  which  the  registered  trademark 
is  brought  in  controversy;  that  the  act  prac- 
tically enables  treaty  stipulations  to  be  car- 
ried out,  and  affords  the  basis  for  judicial 
redress  for  infringement  in  foreign  coun- 
tries, where  such  redress  cannot  ordinarily 
be  had  without  registration,  as  well  as  in 
the  courts  of  the  United  States,  when  juris- 
diction would  not  otherwise  exist.  For  it  is 
the  assertion  of  rights  derived  under  the  act 
which  gives  cognizance  to  courts  of  the 
United  States  when  the  controversy  is  be- 
tween citizens  of  the  same  state,  though  the 
benefits  of  the  act  cannot  be  availed  of  if 
the  alleged  trademark  is  not  susceptible  of 
exclusive  ownership  as  such,  and  not,  there- 
fore, of  registration.  g 

Trademarks  are  not  defined  by  the  act,  © 
which  assumes  their  ^existence  and  owner-  • 
ship,  and  provides  for  a  verified  declaration 
by  applicants  for  registration,  that  they 
have  the  exclusive  right  to  the  particular 
trademark  sought  to  be  registered. 

The  term  has  been  in  use  from  a  very 
early  date,  and,  generally  speaking,  means  a 
distinctive  mark  of  authenticity,  through 
which  the  products  of  particular  manufac- 
turers or  the  vendible  commodities  of  par- 
ticular merchants  may  be  distinguished  from 
those  of  others.  It  may  consist  in  any  sym- 
bol or  in  any  form  of  words,  but  as  its  office 
is  to  point  out  distinctively  the  origin  or 
ownership  of  the  articles  to  which  it  is  af- 
fixed, it  follows  that  no  sign  or  form  of  words 
can  be  appropriated  as  a  valid  trademark 
which,  from  the  nature  of  the  fact  conveyed 
by  its  primary  meaning,  others  may  employ 
with  equal  truth  and  with  equal  right  for 
the  same  purpose. 

And  the  general  rule  is  thoroughly  estab- 
lished, that  words  that  do  not  in  and  of 
themselves  indicate  anything  in  the  nature 
of  origin,  manufacture,  or  ownership,  but 
are  merely  descriptive  of  the  place  where  an 
article  is  manufactured  or  produced,  cannot 
be  monopolized  as  a  trademark.  Delaware 
&  n.  Canal  Co.  v.  Clark,  13  Wall.  311,  20  L. 
ed.  581 ;  Brown  Chemical  Co.  v.  Meyer,  139 
U.  S.  540,  35  L.  ed.  247,  11  Sup.  Ct  Rep. 
C25;  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S. 
460,  87  L.  ed.  1144,  14  Sup.  Ct  Rep.  151; 
and  cases  cited. 

The  word  "Elgin"  is  and  has  been  for  very 
many  years  the  name  of  a  well-known  manu- 
facturing city  in  Illinois.  The  factory  and 
business  of  appellees  were  located  at  Elgin, 
and  in  describing  their  watch  cases  as  made 
there  it  is  not  denied  that  they  told  the  lit- 
eral truth  so  far  as  that  fact  was  concerned, 
and  this  they  were  entitled  to  do  according 
to  the  general  rule.  Obviously,  to  hold  that 
appellant  had  obtained  the  exclusive  right  to 
use  the  name  "Elgin"  would  be  to  disregard 
the  doctrine  characterized  by  Mr.  Justice 
Strong  in  Delaware  <f  H .  Canal  Co.  v.  Clark, 
as  sound  doctrine,  "that  no  one  can  apply 
the  nam*  of  a  district  or  country  to  a  well- 
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known  article  of  commerce,  and  obtain 
thereby  such  an  exclusive  right  to  the  appli- 
cation as  to  prevent  others  inhabiting  the 
district  or  dealing  in  similar  articles  coming 
from  the  district  from  truthfully  using  the 
„,  same  designation."  ' 

&  But  it  is  contended  that  the  name  "Elgin" 
•had  acquired  a 'secondary  signification  in 
connection  with  its  use  by  appellant,  and 
should  not,  for  that  reason,  be  considered  or 
treated  as  merely  a  geographical  name.  It 
is  undoubtedly  true  that  where  such  a  sec- 
ondary signification  has  been  acquired,  its 
use  in  that  sense  will  be  protected  by  re- 
straining the  use  of  the  word  by  others  in 
such  a  way  as  to  amount  to  a  fraud  on  the 

Jiublic,  and  on  those  to  whose  employment  of 
t  the  special  meaning  has  become  attached. 

In  other  words,  the  manufacturer  of  par- 
ticular goods  is  entitled  to  the  reputation 
they  have  acquired,  and  the  public  is  enti- 
tled to  the  means  of  distinguishing  between 
those  and  other  goods;  and  protection  is  ac- 
corded against  unfair  dealing,  whether  there 
be  a  technical  trademark  or  not.  The  es- 
sence of  the  wrong  consists  in  the  sale  of 
the  goods  of  one  manufacturer  or  vendor  for 
those  of  another. 

If  a  plaintiff  has  the  absolute  right  to  the 
use  of  a  particular  word  or  words  as  a  trade- 
mark, then,  if  an  infringement  is  shown,  the 
wrongful  or  fraudulent  Intent  is  presumed, 
and  although  allowed  to  be  rebutted  in  ex- 
emption of  damages,  the  further  violation  of 
the  right  of  property  will  nevertheless  be  re- 
strained. But  where  an  alleged  trademark 
Is  not  in  itself  a  good  trademark,  yet  the  use 
of  the  word  has  come  to  denote  the  particu- 
lar manufacturer  or  vendor,  relief  against 
unfair  competition  or  perfidious  dealing  will 
be  awarded  by  requiring  the  use  of  the  word 
by  another  to  be  confined  to  its  primary 
sense  by  such  limitations  as  will  prevent  mis- 
apprehension on  the  question  of  origin.  Tn 
the  latter  class  of  cases  such  circumstan- 
ces must  be  made  out  as  will  show  wrongful 
intent  in  fact,  or  justify  that  inference  from 
the  inevitable  consequences  of  the  act  com- 
plained of.  Lawrence  Mfg.  Co.  v.  Tennessee 
Mfg.  Co.  138  U.  S.  549,  34  L.  ed.  1004, 11  Sup. 
Ct.  Rep.  396;  Coate  ▼.  Merrick  Thread  Co. 
149  U.  S.  562,  37  L.  ed.  847,  13  Sup.  Ct  Rep. 
966;  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  103 
U.  S.  169,  41  L.  ed.  118,  16  Sup.  Ct  Rep. 
1002. 

In  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  the 
Singer  machines  were  covered  by  patents, 
whereby  there  was  given  to  them  a  distinc- 
tive character  and  form,  which  caused  them 
to  be  known  as  the  Singer  machines,  as  dif- 
fering from  the  form  and  character  of  ma- 
B  chines  made  by  others.  The  word  "Singer" 
g  was  adopted  by  the  Singer  Company  as  desig- 
•  native  of  their»diBtinetive  style  of  machines, 
rather  than  as  solely  indicative  of  the  origin 
of  manufacture.  That  word  constituted  the 
generic  description  of  the  type  and  class  of 
machines  made  by  that  company,  and  on  the 
expiration  of  the  patent,  the  right  to  make 
the  patented  article  and  to  use  the  generic 
name  necessarily  passed  to  the  public.  But 
nevertheless,  this  court  held  that  those  who 


availed  themselves  of  this  public  dedication 
to  make  the  machines  and  use  the  generis 
designation  did  so  on  condition  that  the 
name  should  be  so  used  as  not  to  deprive 
others  of  their  rights  or  to  deceive  the  pub- 
lic Mr.  Justice  White,  delivering  the  opin- 
ion, said: 

"It  is  obvious  that  if  the  name  dedicated 
to  the  public,  either  as  a  consequence  of  the 
monopoly  or  by  the  voluntary  act  of  the 
party,  has  a  two-fold  significance,  one  ge- 
neric and  the  other  pointing  to  the  origin  of 
manufacture,  and  the  name  is  availed  of  by 
another  without  clearly  indicating  that  the 
machine  upon  which  the  name  is  marked  is 
made  by  him,  then  the  right  to  use  the  name 
because  of  its  generic  signification  would  im- 
ply a  power  to  destroy  any  good  will  which 
belonged  to  the  original  maker.  It  would 
import  not  only  this,  but  also  the  unre- 
strained right  to  deceive  and  defraud  the 
public  by  so  using  the  name  as  to  delude 
them  into  believing  that  the  machine  made 
by  one  person  was  made  by  another." 

In  Reddatoay  v.  Banham  [1896]  A.  0.  199, 
much  relied  on  by  appellant's  counsel,  Red- 
daway  was  a  manufacturer  of  belting  from 
camel  hair,  which  belting  he  had  called 
"camel-hair  belling"  for  many  years,  so  that 
it  had  become  known  in  the  trade  as  belting 
of  his  manufacture.  Banham,  long  after, 
made  belting  from  the  same  material,  which 
he  sold  and  advertised  as  Arabian  belting, 
but  subsequently  he,  or  a  company  he  had 
formed,  began  to  call  it  "camel-hair  belting." 
Reddaway  and  Reddaway's  company  brought 
an  action  for  injunction,  which  was  tried  be- 
fore Collins,  J.  (now  Lord  Justice  Collins), 
and  a  special  jury.  The  jury  answered  cer- 
tain questions  to  the  effect  that  "camel-hair 
belting''  meant  belting  made  by  plaintiffs  as 
distinguished  from  belting  made  by  other 
manufacturers;  that  the  words  did  not  mean 
belting  of  a  particular  kind  without  refer-* 
ence  to  any  particular  maker;  that  the  de-£ 
fendants  so*  described  their  belting  as  to  be* 
likely  to  mislead  purchasers  and  to  lead 
them  to  buy  defendants'  belting  as  and  for 
plaintiffs'  belting;  and  that  defendants  en- 
deavored to  pass  off  their  goods  as  and  for 
plaintiffs'  goods,  so  as  to  be  likely  to  de- 
ceive purchasers.  On  the  findings  of  the 
jury,  Collins,  J.,  entered  a  decree  for  plain- 
tiffs, and  granted  an  injunction  restraining 
defendants  "from  continuing  to  use  the 
words  'camel  hair*  in  such  a  manner  as  to 
deceive  purchasers  into  the  belief  that  they 
are  purchasing  belting  of  the  plaintiffs'  man- 
ufacture, and  from  thereby  passing  off  their 
belting  as  and  for  the  belting  of  the  plain- 
tiffs' manufacture."  The  case  having  gone 
to  the  court  of  appeal,  the  decree  was  re- 
versed, and  judgment  entered  for  defendants 
([1895]  Q.  B.  286);  and  plaintiffs  there- 
upon prosecuted  an  appeal  to  the  House  of 
Lords,  which  reversed  the  court  of  appeal, 
and  reinstated  the  decision  of  Collins,  J., 
with  a  slight  modification.  The  case  was 
held  to  fall  within  the  principle,  as  put  by 
the  Lord  Chancellor,  "that  nobody  has  any 
right  to  represent  his  goods  as  the  goods  of 
somebody  else." 
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Lord  Herschell,  referring  to  W other apoon 
v.  Currie,  L.  R.  5  H.  L.  508,  said : 

"The  name  'Glenfleld'  had  become  associ- 
ated with  the  starch  manufactured  by  the 
plaintiff,  and  the  defendant,  although  he  es- 
tablished his  manufactory  at  Glenfleld,  was 
restrained  from  using  that  word  in  connec- 
tion with  his  goods  in  such  a  way  as  to  de- 
ceive. Where  the  name  of  a  place  precedes 
the  name  of  an  article  sold,  it  prima  facie 
means  that  this  is  its  place  of  production  or 
manufacture.  It  is  descriptive,  as  it  strikes 
me,  in  just  the  same  sense  as  'camel  hair'  is 
descriptive  of  the  material  of  which  the 
plaintiff's  belting  is  made.  Lord  Westbury 
pointed  out  that  the  term  'Glenfleld'  had  ac- 
quired in  the  trade  a  secondary  signification 
different  from  its  primary  one,  that  in  con- 
nection with  the  word  starch  it  had  come  to 
mean  starch  which  was  the  manufacture  of 
the  plaintiff." 

And  Lord  Herschell  further  said  that  he 
demurred  to  the  view- 
That  the  defendants  in  this  case  were 
telling  the  simple  truth  when  they  sold  their 
belting  as  camel-hair  belting.  I  think  the 
fallacy  lies  in  overlooking  the  fact  that  a 
word  may°aequire  in  a  trade  a  secondary  sig- 
nification differing  from  its  primary  one,  and 
that  if  it  is  used  to  persons  in  the  trade  who 
will  understand  it,  and  be  known  and  in- 
tended to  understand  it  in  its  secondary 
sense,  it  will  none  the  less  be  a  falsehood 
that  in  its  primary  sense  it  may  be  true." 

These  and  like  cases  do  not  sustain  the 
proposition  that  words  which  in  their  pri- 
mary signification  give  notice  of  a  general 
fact,  and  may  be  used  for  that  purpose  by 
every  one,  can  lawfully  be  withdrawn  from 
common  use  in  that  sense;  but  they  illustrate 
the  adequacy  of  the  protection  from  impo- 
sition and  fraud  in  respect  of  a  secondary 
signification  afforded  by  the  courts. 

In  the  instance  of  a  lawfully  registered 
trademark,  the  fact  of  its  use  by  another 
creates  a  cause  of  action.  In  the  instance 
of  the  use  in  bad  faith  of  a  sign  not  in  it- 
self susceptible  of  being  a  valid  trademark, 
but  so  employed  as  to  nave  acquired  a  sec- 
ondary meaning,  the  whole  matter  lies  in 
fait. 

It  is  to  be  observed,  however,  that  the 
question  we  are  considering  is  not  whether 
this  record  makes  out  a  case  of  false  repre- 
sentation, or  prefldious  dealing,  or  unfair 
competition,  but  whether  appellant  had  the 
exclusive  right  to  use  the  word  "Elgin"  as 
against  all  the  world.  Was  it  a  lawfully 
registered  trademark  T  If  the  absolute  right 
to  the  word  as  a  trademark  belonged  to  ap 

Sillant,  then  the  circuit  court  had  jurisdic- 
on  under  the  statute  to  award  relief  for 
infringement;  but  if  it  were  not  a  lawfully 
registered  trademark,  then  the  circuit  court 
of  appeals  correctly  held  that  jurisdiction 
could  not  be  maintained. 

And  since,  while  the  secondary  significa- 
tion attributed  to  its  use  of  the  word  might 
entitle  appellant  to  relief,  the  fact  that,  pri< 
marily,  it  simply  described  the  place  of  man' 
ufacture,  and  that  appellees  had  the  right 
to  use  It  in  that  sense,  though  not  the  right 


to  use  it  without  explanation  or  qualifica- 
tion, if  such  use  would  be  an  instrument  of 
fraud,  we  are  of  opinion  that  the  general 
rule  applied,  and  that  this  geographical 
name  could  not  be  employed  as  a  trademark, 
and  its  exclusive  use  vested  in  appellant,  and 
that  it  was  not  properly  entitled  to  be  reg- 
istered as  such.  a 

In  view  of  this  conclusion,  and  of  the  fact  5 
that  the  question*of  the  constitutionality  of  * 
the  act  of  Congress  was  not  passed  on  by  the 
court  below,  we  have  refrained  from  any  dis- 
cussion of  that  subject. 

The  Circuit  Court  of  Appeals  was  right, 
and  it*  decree  is  affirmed. 


(179  U.  S.  658) 

E.  M.  PATTON,  Plff.  in  Err* 
v. 

TEXAS  ft  PACIFIC  RAILWAY  COMPANY. 

Matter  and  servant — injury  to  looomotioe 
fireman — taking  ease  from  jury. 

1.  A  locomotive-  fireman  who,  for  his  own  con- 
venience, attempts  to  discbarge  his  duties  of 
cleaning  the  engine  at  the  end  of  bis  trip 
without  waiting  for  It  to  be  Inspected  and  re- 
paired, though  knowing  that  be  will  have 
plenty  of  time  to  do  his  work  after  such  in- 
spection, cannot  hold  the  company  responsible 
for  a  defect  on  account  of  which  be  Is  In- 
jured, which  would  undoubtedly  be  disclosed 
by  the  Inspection  and  then  repaired. 

2.  The  fact  of  an  accident  to  an  employee 
raises  no  presumption  of  negligence  on  the 
part  of  the  employer. 

8.  The  court  properly  directs  a  verdict  for  de- 
fendant, and  refuses  to  leave  the  question 
of  negligence  to  the  Jury,  In  an  action  by  a 
locomotive  fireman  for  Injuries  sustained  by 
the  turning  of  a  loose  step  on  a  locomotive 
while  he  was  cleaning  It  at  the  end  of  his  trip, 
where  It  Is  admitted  that  the  step,  the  rod, 
and  the  nut  were  suitable  and  In  good  con- 
dition, that  the  Inspectors  at  both  ends  of 
the  trip  were  competent,  and  that  the  step 
was  securely  fastened  at  the  beginning  of 
the  trip,  while  the  fireman  undertook  to  clean 
the  engine  without  waiting  for  the  regular 
Inspection,  which  would  undoubtedly  have 
led  to  the  discovery  and  repair  of  the  defect 

[No.  123.] 

Argued  December  6,  7,  1900.   Decided  Jan- 
uary 7,  1901. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decision  affirming  a  judgment  on 
a  verdict  directed  by  the  judge  in  an  action 
against  a  railroad  company  for  personal  in- 
juries. Affirmed. 

See  same  case  below,  37  C.  C.  A.  56,  05 
Fed.  Rep.  244. 

Statement  by  Mr.  Justice  Brewer  i 
Plaintiff  in  error,  plaintiff  below,  brought* 
his  action  against  the  defendant  to  recover  § 
for  injuries  sustained  while  in  its 'employ* 
as  fireman.   A  judgment  in  his  favor  was 
reversed  on  April  10,  1804,  by  the  circuit 
court  of  appeals.   0  C.  C.  A.  487,  23  TJ.  8. 
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App.  819,  61  Fed.  Rep.  259.  On  a  second 
trial  in  the  circuit  court  the  judge  directed 
a  verdict  for  the  defendant,  upon  which  judg- 
ment was  rendered.  This  judgment  was  af- 
firmed by  the  circuit  court  of  appeals  (37 
C.  C.  A.  60,  95  Fed.  Rep.  244),  and  there- 
upon the  case  was  brought  here  on  error. 

The  facts  were  that  plaintiff  was  a  fire- 
man on  a  passenger  train  of  the  defendant, 
running  from  El  Paso  to  Toyah  and  return. 
Some  three  or  four  hours  after  one  of  those 
trips  had  been  made,  and  while  the  engine 
of  which  he  was  fireman  was  being  moved  in 
the  railroad  yards  at  El  Paso,  plaintiff  at- 
tempted to  step  off  the  engine,  and  in  do- 
ing so  the  step  turned,  and  he  fell  so  far  un- 
der the  engine  that  the  wheels  passed  over 
his  right  foot,  crushing  it  so  that  amputa- 
tion became  necessary.  Plaintiff  alleged 
that  the  step  turned  because  the  nut  which 
held  it  was  not  securely  fastened;  that  the 
omission  to  have  it  so  fastened  was  negli- 
gence on  the  part  of  the  company,  for  which 
it  was  liable. 

Messrs.  Frank  W.  Haekett  and  Millard 
Patterson  for  plaintiff  in  error. 

Messrs.  John  T.  Dillon,  Winslow  8. 
Pierce,  and  David  D.  Duncan  for  defendant 
in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  plaintiff's  contention  is  that  the  trial 
court  erred  in  directing  a  verdict  for  the  de- 
fendant, and  in  failing  to  leave  the  question 
of  negligence  to  the  jury. 

That  there  are  times  when  it  is  proper  for 
a  court  to  direct  a  verdict  is  clear.  "It  is 
well  settled  that  the  court  may  withdraw  a 
case  from  them  altogether,  and  direct  a  ver- 
dict for  the  plaintiff  or  the  defendant,  as  the 
one  or  the  other  may  be  proper,  where  the 
evidence  is  undisputed,  or  is  of  such  conclu- 
c  sive  character  that  the  court,  in  the  exercise 
§  of  a  sound  judicial  discretion,  Would  be  coin- 
•  polled  to  set  aside  a  verdict  returned  in'op- 
position  to  it.  Phacniw  Mut.  L.  Ins.  Co.  v. 
Doster,  106  U.  S.  30,  32,  27  L.  ed.  66, 1  Sup. 
Ct.  Rep.  18;  Griggs  v.  Houston,  104  U.  S. 
553,  26  L.  ed.  340;  Randall  v.  Baltimore  <t 
0.  R.  Co.  109  U.  8.  478,  482,  27  L.  ed.  1003, 
1005,  3  Sup.  Ct.  Rep.  322 ;  Anderson  County 
Comrs.  v.  Deal,  113  U.  S.  227,  241,  28  L.  ed. 
966,  971,  5  Sup.  Ct  Rep.  433;  Bchofield  v. 
Chicago,  M.  A  St.  P.  R.  Co.  114  U.  S.  615, 
618,  20  L.  ed.  224,  225,  5  Sup.  Ct  Rep.  1125; 
Delaware,  L.  A  W.  R.  Co.  v.  Converse,  139 
U.  S.  469.  472,  35  L.  ed.  213,  215,  11  Sup. 
Ct  Rep.  569."  See  also  Aerkfetz  v.  Hum- 
phreys, 145  U.  S.  418,  36  L.  ed.  758,  12  Sup. 
Ct.  Rep.  835;  Elliott  v.  Chicago,  M.  <6  St.  P. 
R.  Co.  150  U.  S.  245,  37  L.  ed.  1068,  14  Sup. 
Ct  Rep.  85. 

It  is  undoubtedly  true  that  cases  are  not 
to  be  lightly  taken  from  the  jury;  that 
jurors  are  the  recognized  triers  of  questions 
of  fact;  and  that  ordinarily  negligence  is  so 
far  a  question  of  fact  as  to  be  properly  sub- 
mitted to  and  determined  by  them.  Rich- 
mond &  D.  R.  Co.  v.  Powers,  149  U.  S.  43,  37 
L.  ed.  642,  13  Sup.  Ct  Rep.  748. 


Hence  it  is  that  seldom  an  appellate  court 
reverses  the  action  of  a  trial  court  in  declin- 
ing to  give  a  peremptory  instruction  for  * 
verdict  one  way  or  the  other.  At  the  same 
time,  the  judge  is  primarily  responsible  for 
the  just  outcome  of  the  trial.  He  is  not  a 
mere  moderator  of  a  town  meeting,  sub- 
mitting questions  to  the  jury  for  determina- 
tion, nor  simply  ruling  on  the  admissibility 
of  testimony,  but  one  who  in  our  jurispru- 
dence stands  charged  with  full  responsibil- 
ity. He  has  the  same  opportunity  that  ju- 
rors  have  for  seeing  the  witnesses,  for  not- 
ing all  those  matters  in  a  trial  not  capable 
of  record,  and  when  in  his  deliberate  opinion 
there  is  no  excuse  for  a  verdict  save  in  favor 
of  one  party,  and  he  so  rules  by  instructions 
to  that  effect,  an  appellate  court  will  pay 
large  respect  to  his  judgment  And  if  such 
judgment  is  approved  by  the  proper  appellate 
court  this  court  when  called  upon  to  re- 
view the  proceedings  of  both  courts,  will 
rightfully  be  much  influenced  by  their  con- 
current opinions. 

While  it  would  needlessly  prolong  this 
opinion  to  quote  all  the  testimony,  it  is 
proper  that  its  salient  features  should  be 
noticed.  The  single  negligence  charged  is  in 
the  failure  to  have  the  engine  step  securely 
fastened.  That  step,  a  shovel-shaped  piece 
of  iron,  is  firmly  fixed  to  a  rod  of  iron  about 
1  inch  in  diameter  and  18  inches  in  length, 
which  passes  up  through  the  iron  casting  at 
the  rear  of  the  engine,  about  6  or  8  inches  h 
thick.  A  shoulder  to  this  rod  fits  under-  g 
neath  the  casting,  and  the  part  •  passing* 
through  above  has  threads  on  the  upper  end 
upon  whieh  a  nut  is  screwed  firmly  down  on 
the  casting,  fastening  the  rod  so  that  it  will 
not  move.  That  the  step,  rod,  and  nut  were 
in  themselves  all  that  could  be  required  is 
not  disputed.  That  the  nut  was  properly 
screwed  on  at  El  Paso,  before  the  engine 
started  on  ita  trip,  is  shown;  the  plaintiff, 
who  assisted  there,  testifying  to  the  fact 
The  engineer  testified  that  be  used  the  step 
both  on  the  trip  to  Toyah  and  the  return 
trip  to  El  Paso,  and  found  it  secure;  and 
there  is  nothing  to  contradict  this  evidence. 
The  engineer  in  bis  report  of  needed  work 
both  at  Toyah  and  on  his  return  at  El  Paso 
did  not  mention  the  step.  He  certainly  sup- 
posed it  secure.  Competent  inspectors  were 
provided  by  the  company  both  at  El  Paso 
and  Toyah,  and  neither  of  them  detected  any 
failure  in  the  secure  fastening  of  the  step 
by  the  nut  All  of  the  witnesses,  except  the 
superintendent  and  foreman  of  defendant 
testified  that  if  the  nut  had  been  securely 
fastened  at  El  Paso  it  would  not  have 
worked  loose  in  making  the  trip  from  El 
Paso  to  Toyah  and  return  by  the  ordinary 
jar  and  running  of  the  engine ;  that  it  might 
be  loosened  by  the  step  striking  something. 
The  superintendent  and  foreman  testified 
from  an  experience  of  twenty  years  with  en- 
gines that  it  might  work  loose  on  such  trip, 
but  that  it  was  impossible  to  tell  whether 
it  would  or  not 

It  was  the  duty  of  the  fireman  to  clean 
the  cab  and  all  that  portion  of  the  engine 
above  the  running  board,  and  to  keep  the 
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oil  cans  and  lubricators  filled  with  oil.  It 
was  not  necessary  for  him  to  attend  to  this 
work  until  eight  hours  after  the  engine  ar- 
rived at  £1  Paso,  though  it  was  more  con- 
venient to  do  so  while  the  engine  was  hot 
and  the  oil  warm,  as  it  would  take  less  time 
than  when  the  engine  was  cooled  off.  After 
the  engine  reached  £1  Paso  the  fireman  and 
the  engineer  would  get  off,  and  it  would  be 
taken  charge  of  by  the  yardmen,  who  would 
-detach  it  from  the  train,  take  it  to  the  yard, 
coal  and  sand  it,  and  do  all  tilings  necessary 
except  the  matter  of  repair,  then  place  it  in 
the  round  house,  where  it  would  be  cleaned 
by  employees  other  than  the  fireman,  in  all 
its  parts  beneath  the  running  board,  and  in- 
spected by  the  machinist,  and  repaired;  and 
g  after  that,  the  fireman  would  have  ample 
•  time  for  all  the  duties  •imposed  upon  him  be- 
fore the  engine  started  on  another  trip.  All 
this  the  plaintiff  knew,  and  simply  took  the 
time  he  aid  for  his  work  for  his  own  conve- 
nience. On  this  particular  day  he  did  not 
commence  work  until  three  or  four  hours  af- 
ter the  arrival  of  the  train  at  El  Paso.  Prior 
to  that  time  the  engine  had  been  coaled  up, 
the  coal  being  placed  in  the  tender  back  of 
the  engine.  Some  of  the  pieces  of  coal  were 
from  1  foot  to  18  inches  in  length  and  from 
0  to  8  inches  in  width,  and  very  heavy,  and 
one  of  them  falling  off  might  strike  the 
step.  The  engine  had  not  at  the  time  of  the 
accident  reached  the  round  house  for  Inspec- 
tion and  repair,  and  this  the  plaintiff  knew. 

Prom  this  outline  it  appears  that  the 
master  provided  perfectly  suitable  appli- 
ances, and  appliances  in  good  condition; 
that  they  were  properly  secured  when  the  en- 
gine started  on  its  trip;  and  that  it  is  im- 
possible to  tell  from  the  testimony  how  the 
step  was  loosened.  It  may  have  been  from 
the  ordinary  working  of  the  engine,  the  pos- 
sibility of  which  was  testified  to  by  the  su- 
perintendent, who  had  had  long  experience 
with  engines.  It  may  have  been  because  the 
step  struck  something  on  its  trip,  which 
striking  might  produce  that  result  accord- 
ing to  the  testimony  of  other  experts,  who 
denied  that  the  ordinary  working  of  the  en- 
gine would  loosen  it.  We  say  this  notwith- 
standing the  testimony  of  the  plaintiff  that 
the  step  did  not  hit  anything  on  the  trip, 
for  the  step  was  on  the  right  side  of  the  en- 
gine, the  side  occupied  by  the  engineer,  and 
therefore  a  striking  might  have  occurred 
without  the  knowledge  of  the  plaintiff, 
whose  work  did  not  call  him  to  that  side  of 
the  engine.  It  may  have  resulted  from  the 
dropping  on  the  step  of  some  of  the  large 
lumps  of  coal  which  were  thrown  into  the 
tender  after  reaching  El  Paso.  We  are  not 
insensible  of  the  mntter  to  which  the  plain- 
tiff calls  especial  attention,  to  wit,  a  conflict 
between  the  testimony  given  by  Alexander 
Mitchell,  the  round-house  foreman  at  Toyah, 
at  the  first  trial,  and  that  given  by  him  at 
the  last.  At  the  first  trial  he  testified  that 
the  step  was  not  taken  off  at  Toyah.  In  the 
last  that  it  was.  He  also  testified  that, 
though  taken  off,  it  was  securely  fastened 
before  the  train  left  The  inference,  of 
course,  sought  to  be  drawn  is  that  the  testi- 


mony of  this  witness 'is  unreliable;  that  it* 
is  to  be  believed  that  he  unscrewed  the  nut, 
but  not  to  be  believed  that  he  screwed  it  up 
tightly;  and  therefore  another  possibility  of 
the  cause  of  the  loosening  of  the  step  is  in- 
troduced into  this  case.  But  giving  full 
weight  to  this  suggestion,  it  still  appears 
that  it  is  a  mere  matter  of  conjecture  as  to 
how  the  step  became  loose. 

On  the  other  hand,  it  must  be  remembered 
that  the  plaintiff,  who  knew  that  the  engine 
was  to  be  taken  to  the  round  house  at  El 
Paso,  and  inspected  and  repaired  before  he 
was  called  upon  to  perform  any  duties  upon 
it,  for  his  own  convenience,  before  such  in- 
spection and  repair,  went  on  the  engine  and 
attempted  to  discharge  his  duties  of  clean- 
ing, etc  If  he,  knowing  that  there  was  to 
be  an  inspection  and  repair,  and  that  he  had 
ample  time  thereafter  to  do  his  work,  pre- 
ferred not  to  wait  for  such  inspection  and 
repair,  but  to  take  the  chances  as  to  the  con- 
dition of  the  engine,  he  ought  not  to  hold 
the  company  responsible  for  a  defect  which 
would  undoubtedly  have  been  disclosed  by 
the  inspection,  and  then  repaired. 

Upon  these  facts  we  make  these  observa- 
tions: First,  That  while,  in  the  case  of  a 
passenger  the  fact  of  an  accident  carries 
with  it  a  presumption  of  negligence  on  the 
part  of  the  carrier,  a  presumption  which,  in 
the  absence  of  some  explanation  or  proof  to 
the  contrary,  is  sufficient  to  sustain  a  ver- 
dict against  him,  for  there  is  prima  facie  a 
breach  of  his  contract  to  carry  safely 
(Ktofccs  v.  Saltonstall,  13  Pet.  181,  10  I.,  ed. 
115:  If  etc  Jersey  It.  rf  Tronsp.  Co.  v.  Pollard, 
22  Wall.  341,  22  L.  ed.  877:  Oleeso*  v.  Vir- 
qinia  Midland  R.  Co.  140  U.  S.  435,  443.  35 
L  ed.  458,  403,  11  Sup.  Gt  Rep.  859)  a  dif- 
ferent rule  obtains  as  to  an  employee.  The 
fact  of  accident  carries  with  it  no  presump- 
tion of  negligence  on  the  part  of  the  em- 
ployer; and  ft  is  an  affirmative  fact  for  the 
injured  employee  to  establish  that  the  em- 
ployer has  been  guilty  of  negligence.  Texas 
<t  P.  R.  Co.  v.  Barrett,  106  U.  S.  017,  41  L. 
ed.  1136,  17  Sup.  Ct,  Rep.  707.  Second.  That 
in  the  latter  case  it  is  not  sufficient  for  the 
employee  to  show  that  the  employer  may 
have  been  guilty  of  negligence ;  the  evidence 
must  point  to  the  fact  that  he  was.  And 
where  the  testimony  leaves  the  matter  un- 
certain and  shows  that  any  one  of  half  a 
dozen  things  may  have  brought  about  the 
injury,  for  some  of  which  the  employer  is* 
responsible  and  for  some  of  which  he  is  not,  § 
it  is  not  for  the'jury  to  guess  between  these  * 
half  a  dozen  causes  and  find  that  the  negli- 
gence of  the  employer  was  the  real  cause, 
when  there  is  no  satisfactory  foundation  in 
the  testimony  for  that  conclusion.  If  the 
employee  is  unable  to  adduce  sufficient  evi- 
dence to  show  negligence  on  the  part  of  the 
employer,  it  is  only  one  of  the  many  cases 
in  which  the  plaintiff  fails  in  his  testimony; 
and  no  mere  sympathy  for  the  unfortunate 
victim  of  an  accident  justifies  any  departure 
from  settled  rules  of  proof  resting  upon  all 
plaintiffs.  Third.  That  while  the  employer 
is  bound  to  provide  a  safe  place  and  safe 
machinery  in  which  and  with  which  the  em- 
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Sloyee  is  to  work,  and  while  this  ia  a  posl- 
ive  duty  resting  upon  him,  and  one  which 
he  may  not  avoid  by  turning  it  over  to  soma 
employee,  it  ia  also  true  that  there  is  no 
guaranty  by  the  employer  that  place  and  mar 
chinery  shall  be  absolutely  safe.  Bough  v. 
Teems  &  P.  R.  Co.  100  U.  S.  213,  218,  25  Tj. 
ed.  612,  615;  Baltimore  A  O.  R.  Co.  v.  Baugh, 
149  U.  8.  368,  386, 37  L.  ed.  772,  780,  13  Sup. 
Ct  Rep.  014;  Baltimore  <f  P.  R.  Co.  v. 
Hockey,  157  U.  S.  72,  87,  30  L.  ed.  624,  630, 
15  Sup.  Ct  Rep.  491 ;  Teaas  <£  P.  R.  Co.  v. 
Archibald,  170  U.  S.  665,  669,  42  L.  ed.  1188, 
1190,  18  Sup.  Ct  Rep.  777.  He  is  bound  to 
take  reasonable  care  and  make  reasonable 
effort;  and  the  greater  the  risk  which  at- 
tends the  work  to  be  done  and  the  machinery 
to  be  used,  the  more  imperative  is  the  obli- 
gation resting  upon  him.  Reasocable  care 
becomes,  then,  a  demand  of  higher  suprem- 
acy; and  yet  in  all  cases  it  is  a  question  of 
the  reasonableness  of  the  care;  reasonable- 
ness depending  upon  the  danger  attending 
the  place  or  the  machinery. 

The  rule  in  respect  to  machinery,  which  is 
the  same  as  that  in  respect  to  place,  was 
thus  accurately  stated  by  Mr.  Justice  La- 
mar, for  this  court,  in  Washington  e%  O.  R. 
Co.  y.  McDade,  135  U.  a  554,  570,  34  L.  ed. 
235,  241,  10  Sup.  Ot  Rep.  1044: 

"Neither  individuals  nor  corporations  are 
bound,  as  employers,  to  insure  the  absolute 
safety  of  machinery  or  mechanical  appli- 
ances which  they  provide  for  the  use  of  their 
employees.  Nor  are  they  bound  to  supply 
the  best  and  safest  or  newest  of  those  appli- 
ances for  the  purpose  of  securing  the  safety 
of  those  who  are  thus  employed.  They  are, 
however,  bound  to  use  ail  reasonable  care 
and  prudence  for  the  safety  of  those  in  their 
g  service,  by  providing  them  with  machinery 
S  reasonably  safe  and  suitable  for  the  use  of 
•  the  latter.  If  the  employer  or  master*fails 
in  this  duty  of  precaution  and  care,  he  is 
responsible  for  any  injury  which  may  happen 
through  a  defect  of  machinery  which  was, 
or  ought  to  have  been,  known  to  him,  and 
was  unknown  to  the  employee  or  servant" 
Tested  by  these  rules  we  do  not  feel  justi- 
fied in  disturbing  the  judgment,  approved  as 
It  was  by  the  trial  judge  and  lie  several 
Judges  of  the  circuit  court  of  appeals.  Ad- 
mittedly, the  step,  the  rod,  the  nut  were 
suitable  and  in  good  condition.  Admitted- 
ly, the  inspectors  at  El  Paso  and  Toyah 
were  competent.  Admittedly,  when  the  en- 
gine started  on  its  trip  from  El  Paso  the 
step  was  securely  fastened,  the  plaintiff 
himself  being  a  witness  thereto.  The  en- 
gineer used  it  in  safety  up  to  the  time  of 
the  engine's  return  to  El  Paso.  Hie  plain- 
tiff was  not  there  called  upon  to  have  any- 
thing to  do  with  the  engine  until  after  it 
had  been  inspected  and  repaired.  He  chose, 
for  his  own  convenience,  to  go  upon  the  en- 
gine and  do  his  work  prior  to  such  inspec- 
tion. No  one  can  say  from  the  testimony 
how  It  happened  that  the  step  became  loose. 
Under  those  circumstances  it  would  be  tri- 
fling with  the  rights  of  parties  for  a  jury 


to  find  that  the  plaintiff  had  proved  that 
the  injury  was  caused  by  the  negligence  of 
the  employer. 

The  judgment  it  affirmed. 


(180  U.  S.  49) 
THE  QUEEN  OF  THE  PACIFIC 

Shipping — stipulation   limiting    time  for 
claim*  for  damage  to  goods. 

1.  A  stipulation  In  a  bill  of  lading  for  goods 
carried  by  ship,  that  all  claims  for  damages 
against  the  steamship  company  or  Its  stock- 
holders must  be  presented  within  thirty  days, 
applies  to  a  libel  against  the  ship  Itself,  a* 
well  as  to  claims  in  personam  against  the 
owners. 

2.  A  stipulation  for  notice  of  any  claim  of  lose 
within  thirty  days  from  date  of  shipment 
In  a  bill  of  lading  for  goods  carried  by  ship 
from  San  Francisco  to  San  Pedro,  Is  not  un- 
reasonable as  applied  to  a  loss  which  was 
known  to  the  consignors  more  than  three 
weeks  before  the  expiration  of  the  stipulated 
time,  since  the  enforcement  of  the  stipula- 
tion in  such  a  case  would  not  work  a  mani- 
fest Injustice. 

[No.  180.] 

Argued  and  Submitted  December  H,  1900. 
Decided  January  7, 1901. 

ON  CERTIORARI  to  the  United  State* 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  decree  affirming  that  of 
the  Circuit  Court  in  favor  of  Iibellants 
against  a  steamship.  Reversed. 

See  same  case  below,  36  C.  C.  A.  135,  04 
Fed.  Rep.  180. 

Statement  by  Mr.  Justice  Brown  t 
This  was  a  joint  libel  by  the  Bancroft 
Whitney  Company,  a  California  corpora- 
tion, and  the  firm  of  Hellman,  Haas,  &  Com- 
pany, against  the  steamship  Queen  of  the 
Pacific,  owned  by  the  Pacific  Coast  Steam* 
ship  Company,  to  recover  damages  to  certain 
miscellaneous  merchandise  shipped  April  29, 
1888,  at  San  Francisco,  to  consignees  at  San 
Pedro,  in  the  state  of  California.  g" 
*  The  contracts  of  affreightment  were  evi-* 
denced  by  bills  of  lading  in  the  usual  form 
and  with  the  usual  exception  of  perils  of  the 
sea,  and,  amongst  others,  with  the  following 
stipulation: 

"It  is  expressly  agreed  that  all  claims 
against  the  P.  C.  S.  S.  Co.,  or  any  of  the 
stockholders  of  said  company,  for  damage  to 
or  loss  of  any  of  the  within  merchandise, 
must  be  presented  to  the  company  within 
thirty  days  from  date  hereof ;  and  that  aft- 
er thirty  days  from  date  hereof  no  action, 
suit,  or  proceeding,  in  any  court  of  justice, 
shall  be  brought  against  said  P.  C.  S.  S.  Co, 
or  any  of  the  stockholders  thereof,  for  any- 
damage  to  or  loss  of  said  merchandise;  and 
the  lapse  of  said  thirty  days  shall  be  deemed 
a  conclusive  bar  and  release  of  all  right  to 
recover  against  said  company,  or  any  of  the 
stockholder*  thereof,  for  any  such  damage 
or  loss." 
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The  steamship  left  San  Francisco  about 
two  o'clock  in  the  afternoon  of  April  20, 
1888,  hound  for  the  port  of  San  Diego  and 
intermediate  porta,  having  on  board  a  cargo 
of  general  merchandise  and  upwards  of  200 
persons.  A  little  more  than  twelve  hours 
after  she  sailed,  and  about  half-past  two 
o'clock  in  the  morning  of  the  30th,  the 
steamer  was  seen  to  have  sprung  a  leak  and 
to  be  taking  in  water  through  a  watertight 
compartment  known  as  the  starboard  alley- 
way. At  this  time  she  had  a  list  of  from  5 
to  8  degrees  to  starboard,  which,  when  she 
reached  Port  Harford,  four  or  five  hours  aft- 
erwards, had  increased  to  an  angle  of  30  de- 
grees.  When  about  250  or  300  yards  from 
the  wharf  where  Bhe  usually  made  her  land- 
ing, she  took  the  bottom  in  about  23  feet  of 
water,  and,  in  about  twenty  minutes  there- 
after, filled,  sank,  and  lay  in  a  helpless  con- 
dition for  three  or  four  days.  A  diver,  pro- 
cured for  that  purpose,  after  repeated  ef- 
forts, found  the  leak  and  stopped  it,  where- 
upon the  water  was  pumped  out  of  the  ves- 
sel, and  she  was  towed  to  San  Francisco, 
where  she  arrived  the  next  day.  Her  cargo 
was  all  discharged  upon  the  wharf,  and  de-. 
livery  thereof  tendered  and  accepted  by  the 
several  owners,  who  gave  the  usual  average 
bonds.  On  May  19  that  portion  of  the  cargo 
belonging  to  Hellman,  Haas,  &  Company  was 
g  sold  by  them  at  public  auction.  No  claim 
•  for  damage  to  the  merchandise  was  made*up- 
on  the  owners  of  the  Queen  prior  to  the  sale, 
nor  were  they  invited  to  such  sale.  In  short, 
nothing  further  appears  to  have  been  done 
for  nearly  four  yearB,  though  the  steamer 
was  constantly  running  to  and  from  San 
Francisco,  when  on  April  28,  1892,  this  libel 
was  filed.  Exceptions  to  the  libel  were  inter- 
posed and  overruled  (61  Fed.  Rep.  213),  and 
the  case  subsequently  went  to  a  hearing  up- 
on libel,  answers,  and  testimony,  and  result- 
ed in  a  decree  for  the  Hbellants  for  the  full 
•mount  of  their  claim  (78  Fed.  Rep.  155), 
which  was  affirmed  by  the  court  of  appeals. 
86  C.  C.  A.  135,  04  Fed.  Rep.  180.  Where- 
upon this  writ  of  certiorari  was  granted. 

Messrs.  Thomas  B.  Reed  and  George  W. 
Towle  for  petitioner. 

Mr.  Milton  Andros  submitted  the  case 
for  respondents. 

Mr.  Justice  Brown  delivered  the  opinion 

■of  the  court: 

The  court  of  appeals  in  its  opinion  dwelt 
upon  several  propositions  arising  upon  the 
pleadings  and  evidence,  but  in  the  view  we 
have  taken  of  the  case  we  shall  find  it  neces- 
sary to  discuss  but  one,  which  is,  in  sub- 
stance, that  the  libellants  did  not,  as  required 
by  the  bill  of  lading,  present  to  the  company 
their  claims  for  damage  to  the  merchandise 
within  thirty  days  from  the  date  of  the  bills 
of  lading,  April  27  and  28,  1888.  There  is 
no  pretense  of  a  compliance  with  this  condi- 
tion. Two  answers  are  made  to  this  defense: 
First,  that  the  limitation  applies  only  to 
claims  against  the  steamship  company  or 
any  of  the  stockholders  of  said  company,  and 
sot  to  claims  against  the  vessel ;  second,  that 

-the  limitation  u  unreasonable; 


1.  The  first  objection  is  quite  too  techni- 
cal. It  virtually  assumes  that  there  were 
two  contracts,  one  with  the  company  and  one 
with  the  ship,  the  vehicle  of  transportation 
owned  and  employed  by  the  company;  and 
that  while  the  company  as  to  all  its  other 
property  is  protected  by  the  contract,  as  to  g 
this  •particular  property,  used  in  carrying  it* 
oat,  It  is  not  so  protected.  But,  if  such  be 
the  case  with  respect  to  this  particular  stip- 
ulation, must  it  not  also  be  so  with  respect 
to  the  other  stipulations  in  the  bill  of  lading 
to  which  the  company  is  a  party  but  not  the 
ship*  Thus,  "the  responsibility  of  said  com- 
pany shall  cease  immediately  on  the  delivery 
of  tiie  said  goods  from  the  ship's  tackles. 
Can  it  be  possible  that  the  responsibility  of 
the  ship  snail  not  eease  at  the  same  timet 
"The  company  shall  not  be  held  responsible 
for  any  damage  or  loss  resulting  from  fire 
at  sea  or  in  port;  accident  to  or  from  ma- 
chinery, boilers,  or  steam,"  etc.;  but  shall 
the  company  be  exempt  and  not  the  ship? 
"It  is  expressly  understood  that  the  said 
company  shall  not  be  liable  or  accountable 
for  weight,  leakage,  breakage,  shrinkage, 
rust,  etc.,  .  .  .  nor  for  loss  of  specie, 
bullion,  etc,  unless  shipped  under  its  proper 
title  or  name,  and  extra  freight  paid  there- 
on;" but  shall  the  ship  be  liable  for  all  these 
excepted  losses  notwithstanding  that  the 
company  is  exonerated  f  These  questions 
can  admit  of  but  one  answer.  There  was  in 
truth  but  one  contract,  and  that  was  between 
the  libellants  upon  the  one  part,  and  the 
company  in  its  individual  capacity  and  as 
the  representative  of  the  ship,  upon  the  oth- 
er. 

There  is  no  doubt  of  the  general  proposi- 
tion that  restrictions  upon  the  liability  of  a 
common  carrier,  inserted  by  him  in  the  bill 
of  lading  for  his  own  benefit  and  in  language 
chosen  by  himself,  must  be  narrowly  con- 
strued; still,  they  ought  not  to  be  wholly 
frittered  away  by  an  adherence  to  the  letter 
of  the  contract  in  obvious  disregard  of  its 
intent  and  spirit.  It  is  too  cleaT  for  argu- 
ment that  it  was  the  intention  of  the  com- 
pany to  require  notice  to  be  given  of  all 
claims  for  losses  or  damage  to  merchandise 
intrusted  to  its  care;  and  as  such  damage 
could  only  come  to  it  while  the  merchandise 
was  upon  one  of  its  steamers  or  in  the  proc- 
ess of  reception  or  delivery,  and  as  the  owner 
would  have  his  option  to  sue  either  in  rem 
or  in  personam,  it  could  never  have  been  con- 
templated that  in  the  one  case  he  should  be 
obliged  to  give  notice,  and  not  in  the  other. 
In  either  event,  the  money  to  pay  for  such 
damage  must  come  from  the  treasury  of  the 
company;  and  we  ought  not  to  give  such  an 
effect  to  the  stipulation  as  would  enable  theg 
owner  of  Tthe  merchandise  to  avoid  its  oper-» 
ation  by  simply  changing  his  form  of  action. 
It  would  be  almost  as  unreasonable  to  give 
it  this  construction  as  to  hold  that  it  should 
if  the  action  were  in  contract,  but 


should  not  apply  if  it  were  in  tort.  The 
"elaim"  is  in  either  case  against  the  com- 
pany, though  the  suit  may  be  against  its 
property. 

2.  The' question  of  the  reasonableness  of 
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the  requirement  is  one  largely  dependent  up- 
on the  object  of  the  notice  and  the  length  of 
the  voyage.  Thus,  a  notice  which  would  be 
perfectly  reasonable  as  applied  to  steamers 
making  daily  trips  might  be  wholly  unrea- 
sonable as  applied  to  vessels  engaged  in  a 
foreign  trade.  Indeed,  a  thirty-day  notice, 
such  as  is  involved  in  this  ease,  would  be 
wholly  futile  as  applied  to  a  steamship  ply- 
ing between  San  Francisco  and  trans-Pacific 
ports.  Notice  might  also  be  deemed  reason- 
able, or  otherwise,  according  to  the  facts  of 
the  particular  case.  Thus,  If  the  Queen  had 
been  driven  out  to  sea,  and  was  not  heard 
from  for  thirty  days,  obviously  the  provision 
would  not  apply,  since  its  enforcement  might 
wholly  destroy  the  right  of  recovery.  The 
question  is  whether,  under  the  circumstances 
of  the  particular  case,  the  requirement  be  a 
reasonable  one  or  not. 

The  Queen  was  engaged  in  short  trips  and 
in  general  trade  to  San  Diego,  doubtless  de- 
livering merchandise  in  different  parcels  and 
in  different  quantities  to  large  numbers  of 
consignees  at  the  termini,  and  at  intermedi- 
ate ports.  If  any  damage  occurred  to  such 
articles,  it  was  of  the  utmost  importance  to 
the  company  to  have  the  claim  made  as  soon 
as  possible,  while  the  witnesses,  who  must  of- 
ten be  sailors,  difficult  to  And.  and  still  more 
difficult  to  retain,  might  be  reached,and  while 
their  memory  was  fresh,  that  the  company 
might  then  know  whether  it  had  a  defense 
to  the  claim.  In  case  of  a  disaster  occurring 
on  such  voyage,  it  could  hardly  fail  to  be 
known  in  San  Francisco  within  three  or  four 
days  from  the  time  the  steamer  left  there. 
As  a  matter  of  fact  the  bills  of  lading  in  this 
ease  were  signed  April  27  and  28,  the  loss 
occurred  on  April  30,  and  notice  was  mailed 
to  the  shippers  on  May  2.  There  were  thus 
J  over  three  weeks  during  which  they  were  at 
•  liberty  to  make*faquiries,  examine  into  the 
facta,  and  determine  iiiuiMiss  to  make  claim 
upon  the  company  or  not. 

Similar  stipulations  requiring  notices  of 
losses  to  be  given  to  common  carriers,  ex- 
press companies,  telegraph  and  insurance 
companies  have  so  often  been  upheld  by  the 
courts,  when  reasonable,  that  a  review  of  the 
cases  is  quite  unnecessary.  Indeed,  this  is 
not  the  first  time  that  the  question  has  been 
before  this  court. 

In  Routhern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264,  22  L.  ed.  556,  an  agreement  by  an  ex- 
press company  that  it  should  not  be  liable  for 
any  loss  of  or  damage  to  any  package,  unless 
claim  should  be  made  therefor  within  ninety 
days  from  its  delivery  to  the  company,  was 
held  to  be  one  which  the  company  could 
rightfully  make,  since  the  time  for  transit 
required  only  about  a  day.  In  Lewis  v. 
Great  Western  R.  Co.  5  Hurlst  &  N.  867, 
there  was  a  provision  in  the  bill  of  lading 
that  no  claim  for  damage  should  be  allowed, 
unless  made  within  three  days  after  the  de- 
livery of  the  goods.  This  was  held  to  be  val- 
id. "The  company,  wishing  to  guard  against 
any  allegation  of  neglect  in  the  delivery  of 
goods  confided  to  them,  require  that  when 
the  goods  are  delivered  they  shall  be  prompt- 
ly examined  and  complaint  at  once  made  if 


there  is  occasion  for  it  Such  a  condition  is 
perfectly  reasonable.  The  law  allows  per- 
sons to  make  their  own  bargains  in  matter* 
of  this  sort" 

In  Ooggm  v.  Kansas  P.  R.  Co.  12  Kan. 
410,  there  was  a  requirement  that  claims  for 
damage  to  live  stock  should  be  made  in  writ- 
ing, before  or  at  the  time  the  stock  was  un- 
loaded. Plaintiff  alleged  that  he  had  signed 
the  bill  of  lading  under  protest,  and  also  ver- 
bally notified  the  servants  of  the  company 
of  the  damage  before  the  cattle  were  unload- 
ed from  the  cars,  and,  Immediately  after  giv- 
ing verbal  notice,  sought  for  writing  materi- 
als to  make  out  a  written  notice,  but  before 
he  was  able  to  find  them,  the  cattle  were  un- 
loaded, so  that  no  notice  was  given.  A  de- 
murrer was  sustained  to  this  reply,  the  court 
holding  that  his  inability  to  procure  writing 
materials  was  no  excuse  for  not  giving  no- 
tice for  more  than  a  year  afterward.  "The 
parties  were  competent  to  make  the  con- 
tract, and  did  make  it  and  it  must  be  held* 
good,  unless  it  is  contrary  to*public  policy."* 
See  also  Wolf  v.  Western  17.  Teleg.  Co.  02  Pa. 
83,  1  Am.  Rep.  387. 

In  Adams  Exp.  Co.  v.  Reagan,  20  Tnd.  21, 
02  Am.  Dee.  332,  where  a  package  was  ship- 
ped from  a  town  in  Indiana  to  Savannah, 
Georgia,  during  the  Civil  War,  when  trans- 
portation was  much  interrupted,  it  wax  held 
that  a  condition  that  the  carrier  should  not 
be  liable  unless  a  claim  was  presented  with- 
in thirty  days  after  shipment  was  unreason- 
able, ft  was  put  upon  the  ground  that  the 
country  being  in  an  unsettled  condition,  oc- 
casioning great  delays  in  shipments  and  in 
the  transmission  of  mails,  an  attempt  to  in- 
corporate this  condition  into  their  contract 
was  placing  it  within  the  power  of  the  com- 
pany by  a  delay  which,  under  the  circum- 
stances, would  perhaps  not  hare  been  unrea- 
sonable, to  prevent  any  claim  for  loss  or 
damage,  however  gross  may  have  been  its 
negligence.  It  appeared  that  the  plaintiff's 
agent  delayed  shipping  the  property  for  a 
month  or  more,  until  Savannah  was  taken 
by  the  Federal  troops,  when  he  delivered  it 
to  the  company,  and  the  receipt  was  execut- 
ed. That  the  case  was  determined  upon  the 
particular  facts  is  evident  from  the  subse- 
quent case  of  United  States  Exp.  Co.  v.  Bar- 
ris,  51  Ind.  127,  in  which  a  stipulation  that 
the  company  was  not  to  be  liable  for  any 
loss,  unless  the  claim  therefor  should  be 
made  in  writing,  at  the  office  of  shipment 
within  thirty  days  from  the  date  of  said  re- 
ceipt was  held  to  be  binding  and  valid, 
though  it  was  doubted  whether  the  claim 
must  be  made  at  the  office  of  the  company, 
where  the  property  had  passed  into  the 
hands  of  another  carrier,  or  might  be  mad* 
in  such  case  upon  some  agent  or  officer 
chargeable  with  the  loss.  The  former  case 
was  distinguished  as  being  applicable  to  its 
own  facts. 

There  are  doubtless  some  cases  to  the  con- 
trary, where  upon  the  particular  facts  the 
condition  was  held  to  be  unreasonable.  In 
Missouri  P.  R.  Co.  v.  Harris,  67  Tex.  160,  2 
S.  W.  574,  the  requirement  was  that  the  ship- 
par  should  give  notice  in  writing  of  his 
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claim  to  some  officer  of  the  company  or  its 
nearest  station  agent,  before  the  cattle  were 
removed  from  their  place  of  destination,  and 
before  they  were  mingled  with  other  stock. 
The  shipment  was  from  an  interior  town  in 
£  Texas  to  Chicago,  the  line  of  railway  did  not 

•  extend  to  the  point  of  destination,  *and  both 
parties  understood  that  the  carrier  would 
transport  the  cattle  from  its  own  road  over  a 
connecting  road.  It  was  held  that  the  failure 
of  the  answer  to  show  that  the  carrier  had  an 
officer  or  agent  so  situated  that  the  contract 
to  give  notice  to  such  officer  or  agent  was  rea- 
sonable, was  fatal  on  demurrer,  and  that  no 
presumption  could  be  indulged  that  the  car- 
rier had  an  officer  near  the  place  of  destina- 
tion. This  case  was  evidently  decided  upon 
its  special  facts.  In  another  case  decided  by 
the  supreme  court  of  Texas  {Pacifio  Exp.  Co. 
t.  Darnell  (Tex.)  6  S.  W.  765),  a  piece 
of  machinery  was  delivered  to  an  express 
company  in  Texas  for  shipment  to  Balti- 
more. The  contract  of  shipment  provided 
that  the  company  should  not  be  held  liable 
for  any  claim  arising  from  the  contract,  un- 
less it  were  presented  within  sixty  days  of 
the  date  of  the  contract  Held,  that  the  fail- 
ure to  present  the  claim  was  not  a  bar  to 
the  right  of  recovery,  the  restriction  of  pre- 
sentment of  claims  without  reference  to  the 
time  of  loss  being  unreasonable.  The  court 
seemed  to  assume  that  the  stipulation  im- 
posed a  restriction  which  in  many  cases 
would  deny  a  right  of  action,  and  thereby 
permit  the  carrier  to  contract  against  his 
negligence,  which  is  never  allowed.  The 
opinion  seems  to  have  gone  off  upon  the  point 
that,  while  the  notice  as  applied  to  the  facts 
might  have  been  reasonable,  it  would  be  un- 
reasonable when  applied  to  a  different  state 
of  facts.  It  is  unnecessary  to  say  that  if, 
under  the  circumstances  of  a  particular  case, 
the  stipulation  were  unreasonable  or  worked 
a  manifest  injustice  to  the  libellants,  we 
should  not  give  it  effect.  All  that  was  de- 
cided in  Westcott  v.  Fargo,  61  N.  Y.  542,  19 
Am.  Rep.  300,  was  that  a  similar  limitation 
of  thirty  days  was  pleaded  as  a  condition 
precedent  to  the  plaintiff's  right  to  recover, 
when  it  should  have  been  set  up  in  the  an- 
swer. See  also  Southern  Exp.  Co.  v.  Caper- 
ton.  44  Ala.  101,  4  Am.  Rep.  118. 

Other  analogous  limitations  upon  the  com- 
mon-law liability  of  a  carrier,  not  operating 
to  restrict  his  liability  for  negligence,  have 
been  sustained  by  this  court;  viz.,  exempting 
the  carrier  from  liability  from  losses  by  fire 
occasioned  without  his  negligence  (York 
Mfg.  Co.  v.  lllinoie  C.  R.  Co.  3  Wall.  107,  18 
L.  ed.  170 ;  Bank  of  Kentucky  v.  Adams  Exp. 
Co.  93  U.  S.  174,  23  L.  ed.  872) ;  a  restric- 
tion in  value  upon  the  property  shipped 
8  {Veto  Tork  C.  d  B.  R.  R.  Co.  v.  Fraloff,  100 

*  U.  S.*24,  25  L.  ed.  531 ;  Bart  v.  Pennsylva- 
nia R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  6  Sup. 
Ct  Rep.  151)  ;  limiting  its  liability  upon 
through  chipments  to  losses  occurring  upon 
its  own  line  ( Ogdensburg  tt  L.  C.  R.  Co.  v. 
J'rntt,  22  Wall.  123,  22  L.  ed.  827)  ;  and  pro- 
viding that  in  the  case  of  loss  the  carrier 
shall  have  the  full  benefit  of  any  insurance 
that  may  be  effected  upon  the  goods  (Phoe- 


nix Ins.  Co.  v.  Erie  i  W.  Tramp.  Co.  117  U. 
S.  312,  29  L.  ed.  873,  6  Sup.  Ct  Rep.  750, 
1176).  Indeed,  in  New  York  C.  R.  Co.  v. 
Lookwood,  17  Wall.  357,  21  L.  ed.  627,  in  an 
elaborate  opinion  by  Mr.  Justice  Bradley,  it 
was  held  by  this  court  that  common  carrier* 
may  impose  almost  any  just  and  reasonable 
limitation  upon  their  common-law  liability, 
not  amounting  to  an  exemption  from  the  con- 
sequences of  their  own  negligence.  The 
methods  of  transportation  have  changed  so 
radically  during  the  century  which  has  just 
closed,  that  it  seems  almost  necessary  to  the 
proper  protection  of  a  carrier,  in  transacting 
the  enormous  business  of  railway  and  steam- 
ship lines,  that  he  should  have  the  power  by 
just  and  reasonable  limitations  incorporat- 
ed in  his  contrast  or  brought  to  the  attention 
of  his  shippers,  to  place  some  restrictions 
upon  the  unlimited  liability  of  the  common 
law,  particularly  where  articles  of  great 
value,  such  as  jewels,  money,  bullion,  laces, 
and  precious  stones,  are  transported  without 
disclosing  their  contents,  or  articles  or  ani- 
mals of  exceptional  value,  such  as  race 
horses,  are  carried  without  information  of 
their  character;  and  that  persons  intending 
to  make  claims  for  losses  should  manifest 
their  election  to  do  so  as  soon  as  the  circum- 
stances can  by  reasonable  diligence  be  ascer- 
tained. The  law  recognizes  the  fact  that  the 
measure  of  liability  originally  applied  to  a 
carter's  wain  or  a  waterman's  hoy  may  often 
be  illy  adapted  to  the  exigencies  of  modern 
commerce. 

There  is  no  hardship  to  the  libellants  in 
giving  effect  to  the  stipulation  in  this  case. 
As  was  said  of  a  similar  condition  in  South- 
em  Exp.  Co.  v.  Caldwell,  21  Wall.  264.  263, 
22  L.  ed.  650,  658 :  "It  contravenes  no  pub- 
lic policy.  Tt  excuses  no  negligence.  Tt  is 
perfectly  consistent  with  holding  the  carrier 
to  the  fullest  measure  of  good  faith,  of  dili- 
gence, and  of  capacity,  which  the  strictest 
rules  of  the  common  law  ever  required,  and 
it  is  intrinsically  just,  as  applied  to  the  pres- 
ent case."  The  loss  was  known  to  the  ship- 
pers within  three  days  after  it  occurred.  The 
steamer  was  then  and  continued  to  be  in  g 
port  end  the  facts  were  easily»asoertainable,  • 
Under  the  stipulation  the  company  had  a 
right  to  assume  that  the  proper  inquiriea 
had  been  made,  and  that  the  snippers  were 
either  satisfied  that  the  company  was  not 
liable,  or  that  they  had  elected  to  rely  upon 
their  policies  of  insurance.  Instead  of  giv- 
ing notice,  libellants  permitted  four  years  to 
elapse  before  beginning  suit  although  both 
the  ship  and  the  company  were  readily  acces- 
sible. True,  the  court  of  appeals  found 
there  was  no  change  of  circumstances  and  no 
loss  of  testimony  in  the  meantime;  but  that 
is  not  material.  The  question  concerns  the 
binding  effect  of  the  stipulation.  Had  the 
ship  been  transferred  to  a  bona  fide  purchas- 
er there  certainly  would  have  been,  had  the 
witnesses  whose  testimony  could  explain  the 
loss  disappeared  there  probably  would  have 
been,  laches,  which  would  render  the  claim 
stale,  irrespective  of  the  stipulation;  but  the 
stipulation  itself  would  be  invalid  only  upon 
showing  that  under  the  circumstances  of  the 
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particular  case  ita  enforcement  would  work 
a  manifest  injustice.  In  this  view  it  is  un- 
necessary to  consider  whether  the  limitation 
of  thirty  days  for  the  commencement  of  rait 
be  reasonable  or  not. 

We  are  of  opinion  that  the  clause  in  ques- 
tion was  perfectly  reasonable,  and  the  decree 
of  the  Court  of  Appeals  mutt  therefore  be  re- 
versed, and  the  case  remanded  to  the  District 
Court  for  the  Northern  District  of  Califor- 
nia, with  directions  to  dismiss  the  libel. 


(180  U.  S.  26) 

YAZOO  ft  MISSISSIPPI  VALLEY  RAIL- 
WAY COMPANY  et  at,  Plfft.  in  Brrn 
v. 

WIRT  ADAMS. 

Error  to  state  court— Federal  question— con- 
solidation of  corporations— effect  on  co- 
emption from  tames. 

X.  The  effect  of  a  decision  as  to  liability  to 
taxes  for  a  certain  year,  as  an  estoppel  In  a 
ease  respecting  taxes  of  a  different  year.  Is 
not  a  Federal  question  which  can  be  reviewed 
by  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  a  state  court. 

S.  A  new  grant  of  corporate  franchises,  with- 
in the  meaning  of  Miss.  Const.  1800,  I  180, 
making  such  grants  subject  to  constitutional 
proTlslons  which  require  the  property  of  cor- 
porations to  be  taxed  like  that  of  Individ- 
uals, Is  made  by  a  subsequent  consolidation 
between  railroad  companies  which  had  exemp- 
tions from  taxation  prior  to  the  adoption  of 
the  new  Constitution,  but  which,  by  articles 
Of  consolidation,  agree  to  merge  and  consoli- 
date their  properties.  Immunities,  and  priv- 
ileges, and  substitute  for  their  shares,  shares 
In  the  new  company,  although  there  is  a 
clause  In  the  articles  providing  that  the  con- 
solidation shall  be  effected  without  disturb- 
ing the  corporate  existence  of  one  of  the  old 
companies,  "or  the  formation  of  any  new, 
distinct  corporation,  unless  such  result  shall 
be  necessary  to  give  legal  effect  to  this  agree- 
ment," where  the  effect  of  the  consolidation 
was  to  surrender  the  entire  administration 
of  the  functions  of  the  constituent  companies 
to  a  new  corporation  with  a  new  corps  of  of- 
ficers. 

[No.  366.] 

Argued  October  ft,  tS,  1900.    Decided  Jan- 
uary 7,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  decision 
against  a  railroad  company  in  an  action  for 
taxes  from  which  an  exemption  was  claimed. 
Affirmed. 
See  same  case  below,  77  Miss.  780. 

Statement  by  Mr.  Justice  Brown t 
This  was  an  action  against  the  Yazoo  Com- 
pany and  the  Illinois  Central  Company  for 
state,  county,  municipal,  and  privilege  taxes 
for  the  year  1898,  upon  the  property  of  the 
Louisville,  New  Orleans,  ft  Texas  Company, 
which  became  the  property  of  the  Yazoo 
Company  by  virtue  of  the  consolidation  of 
October  24,  1892,  and  has  since  been  oper- 
ated by  the  defendants. 


Uessrs.  Warn.  D.  Guthrie,  Edward 
Mayes,  and  Noel  Oale  for  plaintiffs  in  er- 
ror. 

Uessrs.  B.  C.  Beckett  and  P.  A.  Oritm 
for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  does  not  differ  materially  from 
the  one  just  decided  (ante,  240),  except  as 
to  the  year  for  which  the  taxes  were  as- 
sessed. A  joint  plea  was  filed  by  the  defend- 
ants setting  up  a  claim  to  exemption  under 
the  charter  of  the  former  Louisville  Company, 
which  for  twenty-five  years  from  March  3, 
1882,  appropriated  all  taxes  to  its  construction 
debts,  with  a  proviso  that  this  appropriation 
should  cease  when  the  profits  were  sufficient 
to  enable  it  to  declare  and  pay  an  annual 
dividend  of  8  per  cent  upon  the  capital  stock, 
over  and  above  the  payment  of  its  debts  and 
liabilities.  But  this  plea  did  not  allege  that 
the  railroad  was  built  under  this  charter,  £ 
nor  that  the  profits  had  not  been  •sufficient « 
to  pay  the  dividends;  and  a  demurrer  was 
interposed  for  these  reasons,  which  was  sus- 
tained by  the  court. 

Defendants  then,  under  leave  to  answer 
over,  filed  two  pleas,  of  which  the  first,  called 
the  amended  or  second  plea,  rectified  the  two 
foregoing  omissions,  and  set  up  that  this 
exemption  was  an  irrepealable  contract  of 
appropriation  of  the  taxes,  and  protected  by 
the  contract  clause  of  the  14th  Amendment. 

The  third  plea  set  up  the  record  and  de- 
cision in  Natchez,  J.  A  C.  R.  Co.  v.  Lambert, 
70  Miss.  770,  13  So.  33,  as  res  judicata,  and 
alleged  that  the  contrary  decision  of  June 
20,  1898,  in  the  case  of  Adams  v.  Yazoo  a) 
M.  Valley  R.  Co.  was  violative  of  the  con- 
tract clause.  Then  followed  a  maze  of  repli- 
cations, rejoinders,  and  demurrers,  into 
which  it  would  be  wholly  unprofitable  to  en- 
ter. Suffice  it  to  say  that  from  this  "laby- 
rinth of  special  pleadings,"  as  it  was  termed 
by  the  supreme  court  (77  Miss.  780),  three 
questions  were  evolved: 

First.  Whether  the  provisions  of  $  21  of 
the  charter  of  the  Mobile  ft  Northwestern 
Company  constituted  a  valid  and  irrepeal- 
able contract  between  the  state  and  the  rail- 
road company  under  the  Mississippi  Consti- 
tution of  1869. 

Second.  Whether,  conceding  its  validity, 
the  consolidation  of  1892  operated  to  termin- 
ate this  contract. 

Third.  Whether  the  decision  in  the  Lam- 
bert Case  operated  as  an  estoppel  against 
the  prosecution  of  this  action. 

It  is  sufficient  to  say  of  the  third  question 
that  it  is  not  Federal  in  its  character.  What 
weight  shall  be  given  as  an  estoppel  to  a 
prior  judgment  of  the  same  court  is  not  a 
matter  which  can  be  reviewed  here.  We  do 
not  understand  this  point  to  be  pressed. 

The  second  question  we  have  already  dis- 
posed of  in  the  main  case.  The  immunity 
from  taxation,  contained  in  the  charters  of 
the  constituent  companies,  did  not  inure  to 
the  new  company  formed  by  the  consolida- 
tion of  1892. 

In  the  view  we  have  taken  of  the  second 
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-question  the  first  becomes  immaterial,  as  we 
hare  held  in  the  prior  case. 

It  ia  stipulated  that  another  case  (No. 
868)  brought  against  these  oompanles  for 
the  taxes  of  1898  upon  the  property  of  the 
|  Natchez,  JackBon,  i  Columbus  division  of 
•  the  Louisville  *  Company,  now  owned  and 
operated  by  the  Yazoo  Company,  shall  abide 
the  result  of  this. 

The  judgment  of  the  Supreme  Court  of 
Mississippi  in  these  ease*  is  therefore  af- 
firmed. 


(180  U.  a  92) 

DISTRICT  OF  COLUMBIA,  Plff.  in  Err., 
v. 

LEIGH  ROBINSON  and  Conway  Robinson, 
Jr.,  Executors  of  the  Will  of  Conway  Rob- 
inson, Deceased. 

Highway* — question  for  jury— effect  of  user 
—extent  of  use— propriety  of  instruction* 
—instructions  on  evidence  effect  of  an- 
swers to  bill  of  discovery — discretion  of 
jury  as  to  interest. 

1.  Conflicting  evidence  as  to  the  establishment 
of  a  road  makes  a  question  for  the  Jury. 

S.  Mere  use  of  land  for  a  public  highway  Is 
not  sufficient  to  constitute  the  road  a  high- 
way, unless  the  use  Is  adverse  to  the  owner 
of  the  fee,  and  not  permissive. 

8.  The  right  to  an  easement  of  common  and 
public  highway,  acquired  by  a  prescriptive 
use  of  the  road,  is  confined  to  the  lines  and 
width  of  the  road  as  actually  used  for  the 
period  of  prescription. 

4.  The  surveying,  platting,  and  recording  of  a 
road  will  not  be  presumed  from  the  fact  that 
the  road  has  been  worked  and  kept  in  repair 
by  the  authorities,  where  the  evidence  tends 
to  establish  that  the  road  was  never  surveyed, 
platted,  or  recorded. 

8.  An  Instruction  submitting  to  the  Jury  the 
question  whether  gravel  was  obtained  as  an 
Incident  to  the  legal  exercise  of  the  power  to 
grade  a  street  Is  not  erroneous  as  submitting 
a  question  of  law,  where  the  Jury  are  told 
that  what  Is  meant  by  the  legal  power  to 
grade  Is  a  power  exercised  by  commissioners 
Jointly. 

8.  An  Instruction  to  a  Jury  may  properly  sum- 
marise the  facts  In  evidence  and  state  that 
any  and  all  such  facts.  If  believed  by  the  Jury, 
are  to  be  considered  In  connection  with  the 
other  evidence  In  the  case. 

T.  A  responsive  answer  to  a  bill  for  discovery 
brought  In  preparation  for  an  action  for  dam- 
ages Is  not  conclusive  against  the  plaintiff  or 
bis  representatives,  when  they  offer  it  In  evi- 
dence In  the  action  at  law. 

8.  An  allowance  of  Interest  Is  properly  left 
to  the  discretion  of  the  Jury  In  an  action  of 
tort. 

[No.  86.] 

Argued  November  7,  8,  1900.    Decided  Jan- 
uary 7, 1901. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decision 
affirming  a  judgment  in  an  action  for  tres- 
passes. Affirmed. 
See  same  case  below,  14  App.  D.  C.  612. 
The  faots  are  stated  in  the  opinion. 


Messrs.  Andrew  B.  Dnwmll  and  0.  A. 

Brandenburg  for  plaintiff  in  error. 

Messrs.  Conway  Robinson,  Walter  D. 
Davidge,  and  Leigh  Robinson  for  defend- 
ants in  error. 


•Mr,  Justice  McKenna  delivered  the  opin-  * 
ion  of  the  court: 

This  is  an  action  for  damages,  which  was 
brought  by  Conway  Robinson  against  the 
District  of  Columbia,  for  certain  alleged 
trespasses  on  his  land  called  the  "Vineyard." 
The  trespasses  consisted  in  breaking  and  en- 
tering his  close,  and  digging  a  trench  388 
feet  long,  33  feet  wide,  and  14  feet  deep,  and 
carrying  away  4,683  cubic  yards  of  gravel. 
The  grounds  of  action  were  presented  in  sev- 
eral counts.  The  District  pleaded  the  gen- 
eral issue  and  the  statute  of  limitations.  The 
plaintiff  joined  issue  on  the  first  plea,  and 
demurred  to  the  second.  No  disposition  was 
made  of  the  demurrer  until  February  18, 
1884,  when  the  death  of  the  plaintiff  was 
suggested. 

On  the  29th  of  October,  1886,  the  defend-  2 
ants  in  error ,*executoTs  of  Conway  Robineon,  * 
filed  an  amended  declaration,  presenting  the 
cause  of  action  in  three  counts.  The  first  al- 
leged the  taking  of  the  gravel  from  Hare  wood 
road;  the  second,  its  taking  and  using  upon 
other  roads;  the  third,  the  breaking  and  en- 
tering the  close;  the  fourth,  the  breaking 
and  entering  the  close  and  the  excavation  of 
a  trench,  thereby  separating  parts  of  the 
close  from  other  parts  and  impairing  its 
value  as  suburban  property. 

On  December  30,  1896,  the  District 
pleaded  the  general  issue  to  the  amended 
declaration.  Issue  was  joined  on  the  plea. 
Subsequently,  by  leave  of  the  court,  the  Dis- 
trict filed  additional  pleas.  First,  the  stat- 
ute of  limitations  of  three  years;  second, 
liberum  tenementum;  third,  that  the  tres- 
passes complained  of  consisted  in  the  excava- 
tion and  removal  of  gravel  and  soil  from 
within  the  lines  of  a  public  highway  known 
as  Harewood  road.  Upon  motion  the  first 
plea  was  stricken  out  and  a  demurrer  was 
sustained  to  the  second.  The  case  was  tried 
on  the  general  issue  and  the  third  plea. 

A  verdict  was  rendered  for  the  plaintiffs 
(defendants  in  error)  in  the  sum  of  $8,000, 
and  a  judgment  was  duly  entered  thereon. 
It  wae  affirmed  by  the  court  of  appeals  (14 
App.  D.  C.  612),  and  the  case  was  then 
brought  here. 

The  errors  assigned  are  on  exceptions  tak- 
en to  the  giving,  refusing,  and  modifying  in- 
structions. It  is  not  necessary  to  detail  the 
testimony.  It  is  enough  to  say  that  it 
tended  to  support  the  issues  made  by  the 
parties  respectively,  and  to  support  the 
claim  that  Harewood  road  was  a  public  high- 
way. For  the  latter  the  District  relied  upon 
prescription  and  dedication  arising  from 
twenty  years'  use  by  the  public,  and  also  up- 
on the  action  of  the  levy  court  in  relation  to 
the  road. 

For  the  statutes  in  regard  to  the  levy 
court  and  its  functions  we  may  quote  from 
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the  opinion  of  the  oourt  of  appeal!  ai  fol- 
lows : 

"The  law  of  Maryland  in  force  at  the 
time  of  the  cession  of  the  District  declared 
that  the  county  courts  'shall  set  down  and 
ascertain  in  their  records,  once  every  year, 
what  are  the  public  roads  of  their  respective 
g  counties.'  Act  1704,  chap.  21,  {  3. 
?  '"The  act  of  Congress,  July  1,  1812,  em- 
powered the  levy  court  to  lay  out  public 
roads,  condemn  lands  therefor,  and  so  forth, 
and  provided  that  when  a  road  shall  have 
been  so  established,  marked,  and  opened  they 
shall  return  the  courses,  bounds,  and  plat 
thereof  to  the  clerk  of  the  county  to  be  by 
him  recorded,  and  it  shall  thereafter  be  tak- 
en, held,  and  adjudged  to  be  a  public  road. 
2  Stat,  at  L.  771,  chap.  117. 

"Section  2  of  the  act  of  May  3,  1862,  de- 
clares that  all  roads  which  have  been  used 
by  the  public  for  a  period  of  twenty-five 
years  or  more  as  a  highway,  and  have  been 
recognized  by  the  levy  court  as  public  county 
roads,  and  for  the  repairs  of  which  the  levy 
court  has  appropriated  and  expended  money, 
shall  be  public  highways  whether  they  have 
been  recorded  or  not.  Section  3  provides 
that  within  one  year  from  its  passage  the 
levy  court  shall  cause  the  county  surveyor  to 
survey  and  plat  all  such  roads  and  have  the 
same  recorded.  In  making  the  survey  he 
was  required  to  follow  as  near  as  possible 
the  boundaries  heretofore  used  and  known 
for  the  highway  and  to  mark  the  same  at  all 
angles  with  stones  or  posts.  12  Stat,  at  L. 
383,  chap.  113,  {  3.  This  time  for  surveying, 
platting,  and  recording  was  extended  three 
years  by  act  of  February  21,  1863  (12  Stat 
at  L.  658,  chap.  61),  and  again  for  three 
vears  from  July  1,  1865,  by  act  of  June  25, 
1864.  13  Stat,  at  L.  103,  chap.  157,  $  6.  The 
Revised  Statutes  of  the  District  (A.  d.  1874) 
also  provide  that  all  public  roads  which  have 
been  duly  laid  out,  or  declared  and  recorded 
as  such,  are  public  highways  (D.  C.  Rev. 
Rtat.  S  246) ;  and  that  every  public  highway 
shall  be  surveyed  and  platted,  and  that  a 
certificate  of  the  survey  and  plat  shall  be  re- 
corded in  the  records  kept  for  that  purpose. 
Idem.  §  248. 

"The  penalty  provided  for  the  obstruction 
of  public  roads,  as  re-enacted  in  the  Revised 
Statutes  of  June  22,  1874,  is  limited  to  such 
as  had  been  used  and  recognized  for  twenty- 
five  years  prior  to  May  1,  1862,  and  which 
'were  thereafter  duly  surveyed,  recorded, 
and  declared  public  highways  according  to 
law.'    D.  C.  Rev.  Stat.  8  269." 

Whatever  evidence  is  necessary  to  illus- 
trate the  instructions  will  be  stated  here- 
after. 

©  There  is  an  assignment  of  error  which  in 
•  effect,  though  in'form  an  attack  on  instruc- 
tions, questions  the  sufficiency  of  the  evi- 
dence to  justify  any  recovery,  and  which  as- 
serts that  it  was  the  duty  of  the  oourt  to 
have  taken  the  case  from  the  jury.  In  other 
words,  it  is  claimed  that  the  trial  court 
should  have  decided,  and  not  left  to  the  jury 
to  decide,  that  the  road  was  a  public  high- 
way.  It  is  not  dear  upon  what  the  conten- 


tion is  rested;  whether  it  is  rested  on  the 
ground  that  the  road  was  established  by  the 
levy  oourt,  or  that  evidence  showed  beyond 
reasonable  dispute  that  the  road  had  been  ac- 

E'red  by  adverse  use,  or  had  been  dedicated 
plaintiffs'  predecessors  in  the  title.  But 
evidence  did  not  establish  either  conclu- 
sion beyond  reasonable  dispute.  Both  con- 
clusions were  disputable  and  disputed,  and 
whether  they  were  or  were  not  justifiable  in- 
ferences from  the  evidence,  which  was  con- 
flicting, was  for  the  jury  to  determine,  not 
for  the  oourt;  and  the  court  properly  de- 
clined to  do  so.  What  were  within  the  func- 
tions of  the  court,  and  what  were  within  the 
functions  of  the  jury,  are  questions  entirely 
aside  from  the  distinctionbetween  public  and 
private  ways  and  the  manner  of  acquiring 
either, — whether  by  grants  or  by  acts  »» 
pais  establishing  title  by  dedication  or  pre- 
scription, the  propositions  which  counsel 
have  learnedly  argued. 

There  is  no  evidence  of  a  formal  grant. 
The  dedication  of  the  road,  or  the  prescrip- 
tive right  of  the  public  to  it,  was  sought  to 
be  proved  by  the  acts  of  the  owners  of  the 
land  and  certain  uses  by  the  public.  There 
was  opposing  evidence,  or,  rather,  evidence 
of  opposing  tendency,  which  could  be  claimed 
to  show  that  the  use  by  the  public  was  in 
subordination  to  the  title, — was  permissive, 
not  adverse.  The  issue  hence  arising  was 
properly  submitted  to  the  jury. 

The  other  assignments  of  error  are  more 
specific,  and  exhibit  for  review  the  legal 
propositions  which  were  involved  in  the  is- 
sues. These  are  that  the  oourt  erred  in  the 
following  particulars: 

(1)  In  holding  and  so  instructing  the 
jury  that  the  use  of  the  road  by  the  publie 
must  have  been  adverse  to  the  owner  of  the 
fee. 

(2)  In  holding  and  instructing  the  jury£ 
"that  the  prescriptive 'right  of  highway  is  » 
confined  to  the  width  as  actually  and  with- 
out any  intermission  used  for  the  period  of 
twenty  years.'' 

(3)  By  depriving  the  District  of  the  pre- 
sumption that  the  public  acts  required  to  be 
performed  were  performed. 

(4)  By  leaving  to  the  jury  a  pure  ques- 
tion of  law;  to  wit,  "whether  the  District  of 
Columbia  had  done  the  acts  constituting  the 
trespass,  'without  the  execution  of  its  law- 
ful powers  according  to  law.' " 

(5)  By  submitting  to  the  jury  a  question 
of  law;  to  wit,  "whether  the  gravel  was  ob- 
tained incident  to  the  lawful  exercise  of  the 
power  to  grade." 

(6)  By  "sustaining  the  granting  of  the 
twelfth  prayer  of  the  defendants  in  error, 
and  thereby  submitting  to  the  jury  to  find 
and  determine  both  the  law  and  the  facts 
of  the  case;  and  also  thereby  holding  that  if 
the  jury  found  any  one  of  the  facts  enumer- 
ated in  said  prayer,  without  regard  to  its 
probative  force,  it  would  tend  to  prove  Hare- 
wood  road  was  not  a  public  way,  and  rebut 
any  presumption  that  it  was  a  public  high- 
way. 

(7)  By  refusing  the  twenty-third  prayer 
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of  the  District,  "and  thereby  holding  that  the 
defendants  in  error  were  not  bound  by  the 
answer  of  the  commissioners  to  the  bill  of 
-discovery  filed  by  the  testator  of  the  defend- 
ants in  error  respecting  the  bona  fides  of  the 
action  of  said  commissioners  in  respect  of 
the  alteration  of  Hacewood  road  and  the  pur- 
pose of  such  alteration." 

(8)  By  instructing  the  jury  that  they 
"might  enhance  the  damages  that  would 
make  them  whole  by  any  sum  not  greater 
than  the  interest  on  such  amount  from  the 
time  of  the  filing  of  the  original  declara- 
tion." 

1.  lite  first  proposition  was  presented  by 
the  following  prayers  requested  by  the  Dis- 
trict and  modified  by  the  court  The  words 
in  brackets  were  struck  out  by  the  court, 
those  in  italics  were  added : 

"II.  If  the  jury  believe  from  the  evidence 
that  the  place  where  the  alleged  trespasses 
were  committed  is  part  of  the  rood  called  the 
'Harewood  road,'  in  the  District  of  Colum- 
bia, and  that  the  said  road  had  been  used 
and  recognized  as  a  public  county  road  for  a 
3  period  of  twenty-fire  years  prior  to  May  3, 
•  1862,  adverse  to  the  plaintiffs'  testator  and 
those  under  whom  he  claimed,  and  that  said 
road  was,  after  said  last-mentioned  date  and 
prior  to  the  1st  day  of  July,  1868,  surveyed 
and  recorded  in  the  records  of  the  levy  court 
as  a  public  highway,  then  the  [plaintiffs  are 
not  entitled  to  recover  in  this  action,  and  the 
verdict  should  be  for  the  defendant]  the  jury 
should  find  that  the  said  roadway  is  a  public 
highway  of  the  width  that  it  had  actually 
been  used  prior  to  May  3,  1862. 

"The  maps  introduced  by  the  defendants 
are  not  such  surveys  and  records  as  the  act 
of  186S  contemplated,  out  may  be  considered, 
together  with  all  the  other  evidence  in  the 
ease  bearing  upon  that  point,  in  determining 
whether  such  survey  and  record  was  made. 

"111.  If  the  jury  believe  from  the  evidence 
that  the  place  where  the  alleged  trespasses 
were  committed  is  part  of  the  road  called  the 
•Harewood  road,'  in  the  District  of  Colum- 
bia, and  that  said  road  was  a  public  county 
road,  generally  used  and  recognized  as  such 
by  the  public  for  an  uninterrupted  period  of 
more  than  twenty  years  prior  to  1880,  and 
adversely  to  the  plaintiffs'  testator  and  those 
under  whom  he  claimed,  under  the  control 
of  and  kept  up  and  repaired  by  the  public 
authorities,  and  used  by  it  publicly,  openly, 
and  notoriously  for  all  the  purposes  of  a  pub- 
lie  highway,  under  a  claim  of  right,  then  the 
Jury  may  and  ought  to  presume  a  grant  of 
a  right  of  way  to  the  public  over  said  road 
[and  the  plaintiffs  are  not  entitled  to  recover 
in  this  action,  and  the  verdict  should  be  for 
the  defendant]  to  the  width  it  had  been  so 
used. 

"V.  [The  rule  of  presumption  is  one  of 
policy  as  well  as  of  convenience,  and  is  nec- 
essary for  the  peace  and  security  of  society 
and]  if  the  jury  believe  from  the  evidence 
that  ttie  public  used  'Harewood  road'  as  a 
public  highway,  whenever  it  saw  fit,  with- 
out [asking]  leave  of  the  owner  and  without 
objection  from  him,  this  is  adverse,  and  un- 


interrupted adverse  enjoyment  for  twenty 
years  constitutes  a  title  which  cannot  after- 
wards be  disputed.  Such  enjoyment,  with- 
out evidence  to  explain  how  it  began,  is  pre- 
sumed to  be  in  pursuance  of  a  full  and  un- 
qualified grant. 

"XX.  If  the  jury  believe  from  the  evidence  g 
that  Harewood  "road  was  on  May  3,  1862,  a* 
road  within  the  county  of  Washington,  in 
the  District  of  Columbia,  which  had  been 
used  by  the  public  adverse  to  the  plaintiffs' 
testator  and  those  under  whom  he  claimed 
for  a  period  of  twenty-five  years  or  more  as 
a  highway,  and  had  been  recognized  by  the 
levy  court  of  said  county  prior  to  that  date 
as  a  public  county  road,  and  the  said  levy 
court  had  appropriated  and  expended  money 
for  the  repairs  of  said  Harewood  road,  then 
they  are  instructed  that  the  said  Harewood 
road  was  at  the  time  of  the  alleged  tres- 
passes complained  of  a  public  highway,  of 
the  width  it  had  been  used,  although  the 
same  may  not  have  been  recorded." 

But  for  the  criticism  of  counsel  the  modi- 
fications and  additions  made  by  the  court 
might  be  considered  as  having  done  no  more 
than  to  bring  out  more  clearly  the  meaning 
of  the  prayers.  The  recognition  and  control 
of  the  road  by  the  District,  and  its  use  by 
the  public  under  "a  claim  of  right"  (third 
prayer),  or  "without  asking  leave  of  the 
owner  and  without  objection  from  him" 
( fifth  prayer ) ,  seem  equivalent  to  a  declara- 
tion of  adverse  use.  Counsel,  however,  now 
contend  for  a  different  meaning  and  a  differ- 
ent principle  of  law.  They  contend  first,  as 
we  understand,  that  use  alone,  without 
regard  to  the  consent  of  the  owner  of  the  fee 
or  his  attitude  to  the  use,  constituted  the 
road  a  highway  (prayer  2),  and  required  a 
grant  of  it  to  be  presumed  (prayers  3  and 
6). 

The  contention  is  not  justified.  The  use 
must  be  adverse  to  the  owner  of  the  fee. 
The  rule  is  correctly  stated  in  2  Greenleaf 
on  Evidence.  The  learned  author,  after  de- 
fining prescription  and  the  period  of  posses- 
sion which  constituted  it,  and  explaining 
the  modem  practice  which  has  introduced  "a 
new  kind  of  title,  namely,  the  presumption 
of  a  grant,  made  and  lost  in  modern  times, 
which  the  jury  are  advised  or  directed  to 
find,  upon  evidence  of  enjoyment  for  suffi- 
cient length  of  time,"  says:  "In  the  United 
States  grants  have  been  very  freely  pre- 
sumed, upon  proof  of  an  adverse,  exclusive, 
and  uninterrupted  enjoyment  for  twenty 
years."  And  after  stating  the  quality  of 
presumption  which  arises,  he  continues: 
"In  order,  however,  that  the  enjoyment  of 
an  easement  in  another's  land  may  be  con-g 
elusive  of  the  right,  it  must  have  been  ad-  % 
verse,  that  is,*under  a  claim  of  title,  with* 
the  knowledge  and  acquiescence  of  the  owner 
of  the  land,  and  uninterrupted ;  and  the  bur- 
den of  proving  this  is  on  the  party  claiming 
the  easement.  If  he  leaves  it  doubtful 
whether  the  enjoyment  was  adverse,  known 
to  the  owner,  and  uninterrupted,  it  is  not 
conclusive  in  his  favor."  §5  638,  539.  Un- 
der a  different  rule,  licenses  would  grow  in- 
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to  grants  of  the  fee,  and  permissive  occu- 
pation* of  land  become  conveyances  of  it. 
"It  would  shock  that  sense  of  right,"  Chief 
Justice  Marshall  said  in  Kirk  v.  Bmith  ew 
dem.  Perm,  9  Wheat.  286,  0  L.  ed.  01,  "which 
must  be  felt  equally  by  legislators  and 
judges,  if  a  possession  which  was  permissive 
and  entirely  consistent  with  the  title  of  an- 
other should  silently  bar  that  title." 

2.  This  proposition  arises  on  the  following 
prayer  given  at  the  request  of  the  plaintiff: 

"The  jury  are  instructed  that  the  right  to 
an  easement  of  common  and  public  highway, 
acquired  by  a  prescriptive  use  or  long  use  of 
the  road,  is  confined  to  the  lines  and  width  of 
the  road  as  actually  used  for  and  at  the  end 
of  the  period  of  twenty  years,  and  does  not 
extend  to  a  greater  width  beyond  the  width 
of  the  road  so  actually  used,  and  in  this  con- 
nection the  jury  are  further  instructed  that 
the  planting  or  placing  of  the  boundary 
stones  mentioned  in  the  evidence,  if  the 
same  occurred  within  twenty  years  before 
the  acts  complained  of,  which  are  in  evi- 
dence, would  not  extend  such  easement  by 
prescription  beyond  the  lines  and  width  of 
such  actual  use." 

The  same  reason  and  principle  applies  to 
this  as  to  the  preceding  proposition.  Rely- 
ing for  right  of  way  on  use,  the  right  could 
not  extend  beyond  the  use.  Or,  as  it  has 
been  expressed,  "if  the  right  to  the  way  de- 
pends solely  upon  user,  then  the  width  of  the 
way  and  the  extent  of  the  servitude  is  mea- 
sured by  the  character  of  the  user,  for  the 
easement  cannot  be  broader  than  the  user.'' 
1  Elliott,  Roads  &  Streets  [2d  ed.]  {  174, 
and  cases  cited. 

3.  This  proposition  is  based  upon  the  mod- 
ifications by  the  court  of  the  twelfth  prayer 
requested  by  the  District.  It  was  as  fol- 
lows: 

H     "[The  levy  court  of  the  District  of  Colum- 
o  bia  was  a  corporation.     Its  duty,  among 
•  other  things,  was  to  supervise  and 'keep  in 
repair  the  public  roads  of  the  county  of 
Washington,  and  to  plat,  record,  and  mark 
with  boundary  stones  such  roads.] 

"If  the  jury  find  from  the  evidence  that 
boundary  stones  were  placed  along  Hare- 
wood  road  and  at  the  point  of  the  alleged 
trespass  by  the  surveyor  of  the  levy  court  in 
1805  or  thereabouts,  and  that  thereafter 
said  levy  court  worked  and  kept  said  road 
in  repair,  then  [in  the  absence  of  evidence 
to  the  contrary  the  presumption  is  that]  it 
is  a  question  for  the  jury  to  determine 
whether  said  levy  court  caused  said  road  to 
be  surveyed,  platted,  and  recorded  as  a  pub- 
lic highway  in  accordance  with  the  act  of 
Congress  [requiring  the  same  to  be  done, 
and  such  presumption  is  not  overcome  by 
the  fact  that  the  record  of  the  survey  and 
plat  of  said  road  is  lost  or  cannot  be  found], 
and  it  will  be  competent  for  them  to  so  find 
if  all  the  evidence  establishes  the  fact  to 
their  satisfaction,  although  no  record  of  a 
survey  and  plat  of  said  road  has  been  given 
in  evidence." 

The  objection  to  the  action  of  the  court 
is  that  the  District  was  thereby  deprived  of 


the  presumptions  which  attend  and  support 
the  acts  of  public  officers. 

One  of  the  defenses  made  by  the  District 
was  that  the  road  had  become  a  highway 
under  and  by  virtue  of  the  acts  of  Congress 
heretofore  referred  to.  As  a  condition  of 
this  defense  it  was  necessary  to  establish 
that  the  road  had  been  surveyed,  platted, 
and  recorded  by  the  levy  court,  and  it  was 
the  effect  of  the  prayer  which  was  requested 
that  the  performance  of  that  duty  would  be 
presumed  by  the  law  from  the  fact  that  the 
road  had  been  worked  and  kept  in  repair  by 
the  levy  court.  In  other  words,  such  survey- 
ing, platting,  and  recording  would  be  pre- 
sumed because  it  was  the  duty  of  the  levy 
court  to  have  done  them  under  the  acts  of 
Congress.  Undoubtedly  the  law  indulges 
presumptions  of  the  performance  of  their 
duty  by  public  officers,  and  presumptions  of 
the  existence  of  circumstances  which  gener- 
ally precede  or  accompany  acts  testified  to 
and  which  are  necessary  to  their  validity, 
but  such  presumptions  are  in  aid  of  the  evi- 
dence. They  are  not  independent  of  the  evi- 
dence, nor  raised  against  it.  The  record 
shows  that  the  plaintiffs'  testimony  tended 
to  establish  "that  the  road  was  never  sur-M 
veyed,  platted,  or  recorded  as  a  public  road,  2 
as  required  by*law."  The  testimony  on  the* 
part  of  the  District  was  that  the  secretary 
to  the  governor  of  the  District  in  1871  ob- 
tained from  the  former  secretary  of  the  levy 
court  what  were  supposed  to  be  all  of  the 
records  of  the  court,  and  turned  them  over 
to  the  treasurer  of  the  board  of  public  works, 
and  that  those  records  may  be  among  the  old 
records  of  the  District,  but  witness  did  not 
know;  nor  did  be  know  what  was  among 
them,  and  had  no  distinct  recollection  of  any 
map  of  the  road.  Another  witness,  who  was 
road  supervisor  from  1809  to  1871,  testified 
that  he  saw  the  map  of  Harewood  road  and 
other  roads  among  the  records  of  the  old  levy 
court  of  the  District,  in  its  room  in  the  city. 
He  did  not  know,  however,  when  the  map 
was  prepared  or  by  whom;  that  it  embraced 
several  roads;  it  was  a  map  of  the  District 
of  Columbia  and  the  roads  in  it.  Another 
witness  (William  T.  Richardson),  a  civil 
engineer,  testified  that  under  the  direction 
of  the  commissioners  of  the  District  he  found 
records  and  maps  of  the  levy  court  relating 
to  Harewood  road ;  that  he  found  some  maps, 
one  made  in  1873,  in  Governor  Shepherd's 
time,  and  also  a  copy  of  the  levy  court  map ; 
that  the  maps  and  records  were  found  in  the 
vault  of  the  old  District  building  on  First 
street;  that  he  found  no  other  maps  or  rec- 
ords relating  to  the  levy  court  or  Harewood 
road ;  that  the  map  found  was  a  copy  of  the 
original  map  showing  the  roads  of  the  Dis- 
trict, signed  by  a  president  of  the  levy  court 
and  clerk;  that  the  first  map  was  in  pen 
work,  and  was  an  original  made  in  1873  un- 
der authority  of  en  act  of  the  late  legislative 
assembly  of  the  District.  There  was  another 
map  professing  to  have  been  made  in  1857 
by  Mr.  Boscke,  while  he  was  an  employee  of 
the  District.  The  accuracy  of  the  Boscke 
map  was  testified  to,  and  it  and  the  other 
maps  were  put  in  evidence. 
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The  evidence  therefore  showed  what  the 
levy  court  did  as  to  surveying,  platting,  and 
recording  the  road,  and  the  effect  of  it  could 
not  be  taken  from  the  jury  and  a  presump- 
tion substituted  for  it.  Such  presumption 
might  have  been  given  to  the  jury  as  an  ele- 
ment of  decision  in  connection  with  the  evi- 
dence, and  might  have  been  so  given  by  the 
court  if  asked. 

The  prayer  was  objectionable  for  another 
reason.  It  assumed  that  a  record  of  the  sur- 
vey and  plat  of  the  road  was*made  and  lost. 
This  was  a  fact  in  issue,  and  could  not  be  as- 
sumed. The  court  left  the  fact  to  be  deduced 
from  the  evidence,  telling  the  jury,  however, 
that  they  could  infer  it,  although  there  was 
no  direct  evidence  of  it. 

4.  The  eighth  prayer  given  at  the  request 
of  the  plaintiff  was  as  follows: 

"If  the  jury  believe  from  the  evidence  that 
at  the  time  of  doing  the  acts  complained, 
which  are  in  evidence,  there  was  a  right  of 
common  and  public  highway  in  the  defend- 
ant to  a  road  of  only  about  25  feet  or  less  in 
width  over  the  land  of  the  plaintiffs'  testa- 
tor, and  that  an  excavation  in  excess  of  the 
defendant's  right  of  highway  and  of  about 
88  feet  in  width  was  made  by  the  defendant 
upon  the  land  of  plaintiffs'  testator,  and  be- 
lieve from  the  evidence  that  the  defendant 
so  exceeded  its  right  of  highway  and  excavat- 
ed gravel  on  the  land  of  the  plaintiffs'  tes- 
tator, and  removed  and  used  the  same  be- 
yond the  limits  of  said  land  to  repair  or  im- 
prove other  public  highways  in  the  District 
of  Columbia,  without  making  just  compen- 
sation to  the  owner  of  the  soil,  or  having 
any  condemnation  procedings,  or  emercising 
its  lawful  powers  according  to  lav>, — then 
the  jury  are  instructed  that  the  defendant 
would  be  liable  as  a  trespasser  for  so  doing, 
and  that  the  jury  must  find  for  the  plaintiff 
and  assess  such  damages  as  the  evidence 
shows  would  make  them  whole." 

The  italics  are  ours,  and  they  indicate  the 
words  upon  which  the  District  especially 
bases  its  objection.  That  objection  is  that 
a  pure  question  of  law  was  submitted  to  the 
jury.  The  objection  is  very  general,  and 
hardly  attains  to  such  specification  of  an  er- 
ror as  can  be  noticed.  However,  we  have 
examined  the  charge  of  the  court,  and  think 
what  was  meant  by  the  words  objected  to 
was  sufficiently  explained. 

6.  The  eleventh  prayer  asked  by  the  plain- 
tiff was  as  follows: 

"The  burden  of  proof  H  upon  the  defend- 
ant to  satisfy  the  jury  that  the  gravel  was 
obtained  incident  to  the  legal  exercise  of  the 
power  to  grade.  Such  power,  to  be  lawful, 
must  have  been  exercised  by  the  commis- 
sioners jointly.  It  could  not  be  exercised  by 
any  one  of  the  said  commissioners,  as  the 
power  could  not  in  law  be  delegated.  If  the 
gravel  obtained  and  used 'was  not  the  inci- 
dent to  the  exercise  of  the  power  to  grade, 
but  was  obtained  without  the  lawful  exercise 
of  the  power  to  grade,  then  the  use  of  the 
•aid  gravel,  as  well  as  the  said  excavation, 
was  unlawful,  and  the  defendant  has  not 
maintained  its  plea  of  justification. 


"If  the  evidence  show*  to  the  satisfaction 
of  the  jury  that  said  grading  or  the  removal 
of  said  gravel  wot  done  under  the  supervi- 
sion of  the  officers  and  by  the  employees  of 
said  defendant,  it  will  be  competent  for  the 
jury  to  presume  from  this  fact  that  it  was 
authorized  and  directed  by  the  joint  action 
of  the  commissioners  of  the  defendant,  un- 
less there  be  evidence  that  satisfies  them  that 
the  contrary  is  the  fact." 

It  is  objected  that  the  prayer  submitted, 
to  the  jury  a  pure  question  of  law;  to  wit, 
whether  the  gravel  was  taken  as  on  incident 
to  the  legal  exercise  of  the  power  to  grade. 
But  a  definition  accompanied  the  question. 
The  jury  was  told  that  what  was  meant  by 
the  legal  power  to  grade  was  a  power  ex- 
ercised by  the  Commissioners  jointly,  and 
the  court  carefully  added  that  such  legal 
power  could  be  presumed  from  the  supervi- 
sion of  the  grading  by  the  officers  and  em- 
ployees of  the  District.  The  prayer  is  not 
amenable  to  the  objection  made. 

6.  The  twelfth  prayer  requested  by  de- 
fendants in .  error,  and  given  by  the  trial 
court  with  the  modifications  expressed  in 
italics,  was  as  follows: 

"If  the  jury  believe  from  the  evidence 
that  there  was  a  lane  or  road  over  the  land 
of  the  plaintiffs'  testator,  yet  if  from  the  evi- 
dence the  jury  believe  that  travel  over  said 
lane  or  road  originated  for  the  accommoda- 
tion of  some  prior  owner  or  owners  of  that 
tract  and  the  adjoining  tract,  or  either  of 
said  tracts,  and  of  those  deriving  title  from 
or  under  such  owner  or  owners  of  either  or  of 
both  of  said  tracts,  and  believe  that  said  lane 
or  road  was  never  surveyed,  platted,  or  re- 
corded as  a  public  road  or  highway,  as  re- 
quired by  law,  and  believe  that  the  various 
owners  of  said  tract  of  land  by  mesne  convey- 
ances conveyed  the  same  from  one  to  the 
other,  with  covenants  of  warranty,  without 
showing,  mentioning,  or  excepting  any  lane 
or  road  over  the  same,  cither  in  the  body  of n 
any  of  these  deeds  or  in  plats  annexed  to  any® 
of  them ;  and  believe  that  the  location  of^said* 
lane  or  road  or  part  thereof  over  the  land  of 
the  plaintiffs'  testator  was  changed  by  Mr. 
John  Agg,  a  prior  owner  of  said  land,  for 
the  reason  that  he  wished  it  further  from  his 
house,  and  that  he  employed  and  paid  the 
hands  who  made  this  change;  and  believe 
that  from  about  1843  to  about  the  time  of 
the  conveyance  of  May  IS,  1857,  to  the  plain- 
tiffs' testator  gates  were  maintained  across 
said  lane  or  road  by  the  owner  or  owners  of 
said  tract  or  their  tenants,  and  that  the  gate 
posts  of  such  gates  continued  to  stand  for 
some  time  after  the  gates  themselves  wore 
out  or  disappeared,  and  stood  there  until 
some  time  in  1861,  after  the  late  war  had 
commenced;  and  believe  that  taxes  were  as- 
sessed by  the  public  authorities  upon  and 
paid  by  the  owners  of  said  land  or  their  ten- 
ants upon  said  tract  of  land,  as  a  whole,  in- 
cluding land  within  the  limits  of  said  lane 
or  road;  and  believe  that  acts  of  ownership 
over  the  land  within  the  limits  of  said  lane 
or  road  were  exercised  by  the  plaintiffs'  tes- 
tator; and  believe  that  said  lane  or  road  was 


Digitized  by 


Google 


288 


21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


not  repaired  by  the  public  authorities  until 
after  the  late  civil  war,  or  recognized  by  the 
public  authorities  as  a  public  road  until  aft- 
er the  late  civil  war;  or  if  the  jury  believe 
any  of  these  facts, — then  the  jury  are  in- 
structed that  these  facts,  or  any  of  them 
which  the  jury  may  believe,  would  tend  to 
prove  that  said  lane  or  road  was  not  a  com- 
mon or  public  highway,  and  would  tend  to 
rebut  any  presumption  of  its  being  a  com- 
mon or  public  highway;  and  any  and  all  such 
facts,  if  believed  by  the  jury,  are  to  be  con- 
sidered in  connection  with  the  other  evidence 
in  the  case;  and  if  the  jury  upon  the  whole 
evidence  believe  that  said  lane  or  road  was 
not  such  a  highway  at  the  time  of  the  acts 
complained  of  which  have  been  given  in  evi- 
dence, and  was  not  a  highway  by  dedication, 
then  they  should  find  the  issue  joined  upon 
the  defendant's  third  additional  plea  of  high- 
way in  favor  of  the  plaintiffs." 

The  objection  that  this  prayer  left  to  the 
jury  to  decide  the  law  and  the  facts  of  the 
case  is  not  justified,  nor  that  it  was  held 
that,  if  any  one  of  the  enumerated  facts  was 
proved,  the  Harewood  road  was  not  a  pub- 
lie  way.  The  prayer  summarized  the  facta 
0  in  evidence,  but  did  not  express  an  opinion 
gas  to  their  probative  force,  whether  collec- 
•  tively  or  separately  considered.  '.Each  fact 
had  some  probative  quality  and  value,  and 
it  was  proper  for  the  court  to  say  so,  "and 
that  any  and  all  such  facts,"  as  the  court 
remarked,  "if  believed  by  the  jury,  were  to 
be  considered  in  connection  with  the  other 
evidence  in  the  case."  And  the  court  fur- 
ther said :  "If  the  jury  upon  the  whole  evi- 
dence believe  [not  upon  any  one  fact  believe] 
that  the  said  lane  or  road  was  not  such  high- 
way at  the  time  of  the  facta  complained  of, 
and  was  not  a  highway  by  dedication,"  then 
they  should  find  that  the  gravel  was  not  re- 
moved from  a  public  highway,  which  waa  the 
defense  made  in  the  third  additional  plea  of 
the  District. 

7.  The  testator  of  defendants  in  error 
filed  a  bill  for  discovery  in  1882,  on  the 
equity  side  of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  against  the  District,  its 
commissioners,  and  two  assistants  of  the  en- 
gineer commissioner.  The  bill  alleged  that 
he  intended  to  bring  an  action  against  the 
defendants  in  said  bill  for  the  trespasses 
which  constitute  the  matter  of  the  present 
controversy,  and,  after  stating  with  partic- 
ularity the  grounds  of  discovery,  submitted 
interrogatories  to  be  answered  by  the  defend- 
ants, as  to  the  time  the  acts  were  done  which 
were  complained  of  as  trespasses,  by  whom 
done,  under  whose  superintendency,  by  whom 
paid  and  out  of  what  fund  the  work  was  paid 
for,  the  amount  of  gravel  or  earth  dug  and 
where  taken,  if  taken  from  the  limits  where 
dug,  and  if  any  books,  accounts,  documents, 
or  papers  were  kept  recording  or  evidencing 
the  facts.  Certain  of  the  defendants  made 
answer  under  oath  to  the  interrogatories. 
As  to  the  probative  force  of  the  answers  the 
District  at  the  trial  of  the  ease  at  bar  asked 
the  court  to  instruct  the  jury  aa  follows: 
"The  jury  are  instructed  that  the  plain- 


tiffs are  bound  by  the  answer  of  the  commis- 
sioners and  the  District  of  Columbia  to  the 
bill  of  complaint  of  their  testator  [No. 
7959,  equity,  Supreme  Court,  District  of 
Columbia]  offered  in  evidence  by  them,  and 
so  far  as  said  answer  is  responsive  to  the  al- 
legations of  said  bill  it  is  the  evidence  of  the 
plaintiffs  themselves,  and  the  jury  are  not 
at  liberty  to  ignore  it  or  find  the  facta  other- 
wise than  in  said  answer  set  forth."  K 

The  prayer  was  refused.  Upon  what* 
ground,  however,  does*not  appear.  It  might  • 
have  been  refused,  and  could  have  been,  even 
if  it  contained  a  correct  declaration  of  law, 
on  account  of  its  general  character.  It  is 
attempted  here  to  be  particularized.  The 
specification  of  error  is  that  the  court,  by  re- 
fusing the  prayer,  held  "that  the  defendants 
in  error  were  not  bound  by  the  answer  of  the 
commissioners  to  the  bill  of  discovery  filed 
by  the  testator  of  the  defendants  in  error  re- 
specting the  bona  fides  of  the  action  of  said 
Commissioners  in  respect  of  the  alteration 
of  Harewood  road  and  the  purpose  of  such 
alteration."  Whether  the  trial  court  would 
have  given  the  prayer  if  it  had  been  limited 
to  the  good  faith  of  the  District  commission- 
ers we  cannot  know.  Presumably  not,  if  it 
made  their  answer  in  the  discovery  suit  con- 
clusive proof,  aa  claimed  in  the  prayer  which 
was  refused.  The  greatest  strength  of  proof 
attributable  to  an  answer  under  oath  in  a 
suit  in  equity  is  that  it  cannot  be  overcome 
by  a  single  witness  unaccompanied  by  some 
corroborating  circumstance.  That  it  hat 
even  that  strength  in  a  common-law  court 
we  are  not  called  upon  to  decide.  It  certain- 
ly has  not  conclusive  strength.  Lyon  v. 
M filer,  6  Gratt  438,  439,  52  Am.  Dec  129;  1 
Pom.  Eq.  Jur.  i  208.  The  prayer  requested 
waa  therefore  properly  refused. 

8.  At  the  request  of  the  plaintiff  the  court 
instructed  the  jury  as  follows: 

"If  the  issues  joined  upon  both  of  the  de- 
fendant's pleas,  which  issues  are  submitted 
to  the  jury,  are  found  by  them  in  favor  of 
the  plaintiffs,  then  they  are  instructed  that 
they  may  assess  such  damages  in  favor  of  the 
plaintiffs  as  they  believe  from  the  evidence 
would  make  the  plaintiffs  whole,  and  may 
[include]  enhance  the  damage*  by  any  turn 
not  greater  than  the  interest  on  the  amount 
from  August  28,  1882,  when  this  action  was 
brought,  to  the  time  of  this  trial  [aa  part  of 
the  plaintiffs'  damages],  if  the  jury  [see  fit 
to  include  such  interest  as  damages,  and  may 
consider  the  time  during  which  the  plaintiffs 
and  their  testator  were  kept  out  of  their 
money  between  those  dates]  shall  find  from 
the  evidence  that  tuck  allowance  would  be 
reasonable  and  just." 

The  objection  is  to  the  interest.   It  is  not* 
claimed  that  in  cases  of  tort  interest  may 5 
not  be  allowed  in  the  discretion  of'the  jury.* 
It  is  asserted  that  under  the  circumstances 
of  the  case  the  court  should  not  have  sub- 
mitted the  claim  of  interest  to  the  jury.  But 
it  was  the  plaintiffs'  right  to  have  invoked 
the  exercise  of  the  discretion  of  the  jury, 
and  the  circumstances  of  the  case  were  to  be 
considered  by  it  in  exercising  such  discre- 
tion, and  presumably  were  considered. 
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9.  One  of  the  issues  in  the  oaae  was  wheth- 
er the  gravel  was  taken  as  an  incident  to 
grading  the  road  or  for  use  on  certain  streets 
in  the  District.  There  was  also  an  issue  as  to 
the  width  of  the  road  and  the  right  to  take 
gravel  outside  of  that  width.  Prayers  were 
asked  on  those  issues.  The  ninth  prayer  of 
the  District  was  modified  by  the  court  and 
given  as  modified  as  follows  (the  additions 
of  the  court  are  in  italics) : 

"[Unless]  If  the  jury  shall  believe  from 
the  evidence  that  Harewood  road  at  the 
point  of  the  alleged  trespass  was  a  public 
highway,  and  that  the  gravel  tea*  taken  in 
pursuance  of  the  power  to  grade,  and  not  for 
the  sole  purpose  of  obtaining  gravel  for  use 
elsewhere,  then  if  they  find  for  the  plaintiffs 
in  this  case  they  are  instructed  that  the 
measure  of  damages  is  the  value  to  the  plain- 
tiffs' testator  of  such  gravel  as  is  shown  by 
the  evidence  to  have  been  taken  by  the  de- 
fendant from  the  plaintiffs'  testator's  land 
exterior  to  the  lines  of  Harewood  road,  and 
such  damages,  if  any,  to  the  residue  of  the 
land  as  was  occasioned  by  the  removal  of 
the  gravel  exterior  to  the  boundaries  of  the 
road." 

The  criticism  of  the  court's  action  is  that 
it  allowed  the  jury  to  consider  the  motive 
of  the  District  in  grading  the  road.  We 
think  counsel  misapprehended  the  purpose 
of  the  modifications  of  the  prayer.  It  did 
not  question  the  motives  of  the  District 
authorities,  nor  did  it  assume  anything  that 
was  not  within  the  issues  of  the  case.  The 
right  to  take  gravel  within  the  limits  of  the 
road  which  might  be  established  by  the  evi- 
dence, and  in  the  exercise  of  grading,  was 
conceded.  The  right  to  take  gravel  outside 
the  limits  of  the  road,  or  not  for  the  purpose 
of  grading  it,  was  denied,  and  properly  de- 
nied. It  was  an  easement  in  the  land,  not 
the  fee  to  the  land,  which  the  public  ac- 
quired by  the  road,  and  the  measure  of  the 
easement  was  the  width  of  the  road.  The 

•  right  to  grade  and  improve  was  incident  to 
m  the  easement,  but  the  easement  gave  no  other 

*  right  in  the  soil'or  to  the  soil.  The  right 
to  remove  soil  from  one  part  of  a  road  to 
another  part  may  be  conceded.  And  it  has 
been  decided  such  right  extends  to  other 
streets  forming  parts  of  the  same  system. 
Of  this,  however,  we  are  not  required  to  ex- 
press an  opinion,  as  it  is  not  involved  in  the 
prayer. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Mr.  Justice  Gray  took  no  part  in  the  de- 
cision. 


(180  U.  8.  72)   

C.  8.  THOMPSON,  Joseph  Mazet,  Rose  D 
Mosher,  F.  M.  Culp,  Henry  C.  Vincent,  R. 
J.  Tarbell,  John  J.  Shore,  I.  B.  Cox,  and 
Edwin  G.  Carter,  Plffs.  in  Err., 

LOS  ANGELES  FARMING  *  MILLING 
COMPANY. 

Mexican  grant — patent  on  confirmation  of — 
collateral  attack. 

A  patent  from  tbe  United  States,  based  upon 
21  S.  C— 19. 


the  confirmation  of  a  grant  from  tbe  Mexi- 
can government  by  the  board  of  land  commis- 
sioners under  the  act  of  Congress  of  1861  (9 
Stat,  at  L.  631,  chap.  41)  giving  the  board 
Jurisdiction  over  claims  "by  virtue  of  any 
right  or  title  derived  from  the  Spanish  or 
Mex'can  government,"  cannot  be  attacked 
collaterally  on  the  ground  that  the  grant  was 
Invalid  and  that  the  board  had  no  Jurisdic- 
tion to  confirm  an  Invalid  claim,  since  the 
board  Is  given  Jurisdiction  to  consider  what- 
ever Is  necessary  to  the  validity  of  the  claim. 
Including  the  question  of  tbe  fact  of  a  grant 
or  the  power  to  grant 

[No.  87.] 

Argued  and  Submitted  November  8,  1900. 
Decided  January  7,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decision 
affirming  a  judgment  in  favor  of  plaintiff  in 
an  action  for  lands.  Affirmed. 

See  same  case  below,  117  Oal.  594,  49  Pac 
14. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Harvey  M.  Friend  and  Z.  Mont- 
gomery for  plaintiffs  in  error. 

Messrs.  Stephen  M.  White  and  James 
H.  Shankland  submitted  the  case  for  de- 
fendant in  error. 

Mr.  Justice  MeXenna  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  ejectment  in  which  de- 
fendant in  error  was  plaintiff  in  the  court 
below,  and  the  plaintiffs  in  errorwere  defend- 
ants. It  was  brought  in  the  superior  court 
of  Los  Angeles  county,  state  of  California. 
Besides  a  prayer  for  the  recovery  of  the  land 
in  controversy  an  injunction  was  asked 
against  the  commission  or  repetition  of  cer- 
tain described  trespasses.  The  land  sued  for 
was  the  south  half  of  the  Rancho  ex-Mission 
de  San  Fernando,  with  certain  exceptions. 
The  defendant  in  error  relied  for  title  upon 
a  patent  of  the  United  States  to  Eulogio  de 
Celis,  dated  January  8,  1875,  which  recited 
that  it  was  based  upon  the  confirmation  of 
his  title  as  one  derived  from  the  Mexican 
government  through  a  deed  of  grant  made 
the  17th  day  of  June.  1849,  by  Pio  Pico,  the 
then  constitutional  governor  of  the  depart- 
ment of  the  Californias.  The  grantor  of  de-  M 
fendant  in  error  purchased  an  undivided  half  *• 
ofthe  rancho  in  1869,  and  became  the  owner* 
in  severalty  of  the  tract  sued  for  by  parti- 
tion proceedings. 

One  of  the  defenses  of  the  action,  and  the 
only  one  we  are  concerned  with  on  this  writ 
of  error,  was  the  invalidity  of  the  patent 
based  on  the  invalidity  of  the  grant  from  the 
Mexican  government,  and  its  confirmation 
by  the  board  of  land  commissioners. 

The  answer  sets  out  the  proceedings  before 
the  board,  its  decision  and  decree,  and  the 
deed  of  Pio  Pico.  As  much  of  the  deed  as  is 
necessary  to  quote  is  as  follows: 

"The  undersigned,  constitutional  governor 
of  the  department  of  the  Californias,  in  vir- 
tue of  the  powers  vested  unto  him  by  the  su- 
preme government  of  the  nation,  and  in  vir- 
tue of  a  decree  of  the  honorable  departmen- 
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tal  assemblyof  April  3d  of  the  present  year,  to 
raise  means  for  the  purpose  of  maintaining 
the  integrity  of  the  territory  of  this  depart- 
ment, for  the  sum  of  $14,000  which  he  re- 
ceives, sells  unto  Don  Eulogio  de  Celis  and 
his  heirs,  ex-Mission  of  San  Fernando  with 
all  its  properties,  estates,  lands,  and  mova- 
bles, with  the  exception  of  the  church  and  all 
its  appurtenances,  which  remains  for  public 
use.  Said  purchaser  obligating  himself  to 
maintain  on  their  lands  the  old  Indians  on 
the  premises  during  their  lifetime,  with  the 
right  to  make  their  crops,  with  the  only  con- 
dition that  they  shall  not  have  the  right  to 
sell  the  lands  they  cultivate  and  any  other 
which  they  possess  without  anterior  title 
from  the  departmental  government,  for  all 
of  which  the  aforesaid  Senor  Celis  shall  be 
acknowledged  as  the  legitimate  owner  of 
the  aforesaid  ex-Mission  of  San  Fernando,  to 
use  the  same  as  to  him  shall  seem  best,  guar- 
anteeing unto  him,  as  this  government  does 
guarantee,  that  he  is  well  possessed  of  the 
aforesaid  estate  with  all  the  prerogatives 
granted  by  law  to  purchasers,  with  the  only 
condition  that  the  above-mentioned  purchas- 
er shall  not  take  possession  within  the  space 
of  eight  months  from  the  date  hereof,  with- 
in which  delay  the  government  shall  have 
the  right  to  annul  this  contract  by  reimburs- 
ing to  the  aforesaid  Senor  Celis  the  sum  of 
$14,000  with  interest  at  the  current  commer- 
cial rates;  but  if  this  reimbursement  is  not 
operated  within  the  aforesaid  eight  months, 
this  sale  shall  be  valid." 
*  The  petition  to  the  board  was  as  follows: 
"Before  the  Commissioners  to  Ascertain  and 

Settle  Private  Land  Claims  in  the  State  of 

California. 

"Eulogio  de  Celis  gives  notice  that  he 
claims  a  tract  of  land  situated  in  the  present 
eounty  of  Los  AngeleB,  known  by  the  name 
of  Mission  of  San  Fernando,  bounded  as  fol- 
lows: On  the  north  by  the  rancho  of  San 
Francisco,  on  the  west  by  the  mountains  of 
Santa  Susanna,  on  the  east  by  the  rancho  of 
Miguel  Triumfo,  and  on  the  south  by  the 
mountains  of  Portesuelo,  which  tract  is  sup- 
posed to  contain  14  square  leagues. 

"Said  land  was  sold  to  said  Celis  by  a  deed 
of  grant  dated  the  17th  day  of  June  of  the 
year  1846,  by  Pio  Pico,  constitutional  gov- 
ernor of  the  Californiaa,  thereto  duly  author- 
ized by  the  supreme  government  of  the  na- 
tion and  by  a  decree  of  the  departmental  as- 
sembly of  April  3d,  1846 ;  said  sale  was  made 
for  the  sum  of  $14,000,  which  was  paid  by 
the  said  Celis  to  the  said  Pio  Pico,  who  ac- 
knowledged the  receipt  thereof,  as  will  more 
fully  appear  by  reference  to  the  aforesaid 
deed  of  grant,  copy  whereof  marked  A  is 
hereto  anuexed. 

"Claimant  avers  that  the  aforesaid  deed 
of  sale  contains  the  condition  that  the  gov- 
ernment of  Mexico  shall  have  the  right  to 
annul  the  contract  by  reimbursing  to  this 
claimant  the  aforesaid  sum  of  $14,000,  with 
the  current  rates  of  interest,  and  in  case  said 
sum  is  not  reimbursed  within  said  eight 
months,  said  Mission  of  San  Fernando  shall 
be  his  in  full  property.  And  this  claimant 
avers  that  said  Bum  of  $14,000  was  never  re- 


imbursed to  him  by  the  Mexican  government, 
or  by  any  person  whatsoever. 

"Said  Mission  of  San  Fernando  was  leased 
by  the  government  of  Mexico  to  Andres  Pico 

in  December,  1845,  for  the  term  of  

years,  which  lessee  has  been  in  the  occupan- 
cy of  the  said  property  up  to  the  present 
date. 

"Claimant  further  avers  that  he  knows  of 
no  other  claim  to  the  aforesaid  Mission,  and 
he  relies  on  the  documents  above  referred  to 
and  witnesses  he  shall  produce  to  substan- 
tiate his  claim."  S 

The  material  part  of  the  decision  was  as* 
follows : 

"The  grant  purports  to  have  been  made  in 
consideration  of  the  payment  of  the  sum  of 
$14,000  in  money.  Pio  Pico  testifies  that  he 
executed  the  grant  at  the  date  that  the  same 
bears,  and  that  it  was  made  under  special  in- 
structions of  his  government  for  the  purpose 
of  raising  the  necessary  funds  to  enable  the 
department  to  prepare  for  a  defense  against 
the  attack  of  the  Americans,  and  that  the 
sum  of  $14,000  was  actually  received  by  him 
from  the  grantee  in  consideration  thereof, 
and  that  the  funds  were  used  by  him  for  the 
benefit  of  the  nation  in  the  defense  of  the 
same.  The  genuineness  of  the  grant  is  clear- 
ly established,  and  the  circumstances  under 
which  it  was  made  so  clearly  explained  as  to 
leave  no  doubt  but  it  was  done  in  good 
faith." 

A  decree  was  entered  confirming  the  grant. 

The  title  based  on  the  proceedings  before 
the  commissioners  is  alleged  in  the  several 
answers  to  be  invalid  for  the  following  rea- 
sons: 

"I.  Because,  as  appears  on  its  face,  it  was 
a  deed  of  sale  whereby  said  Pio  Pico,  govern- 
or of  California,  attempted,  for  the  consid- 
eration of  $14,000,  to  grant  the  lands  there- 
in mentioned  to  said  Eulogio  de  Celis,  which 
act  was  ultra  vires,  unauthorized  by  and  in 
violation  of  the  laws  of  the  Republic  of  Mex- 
ico. 

"II.  Because  the  lands  so  attempted  to  be 
granted  were  lands  embraced  within  and  be- 
longing to  the  Mission  of  San  Fernando,  and 
not  legally  subject  to  the  granting  power  of 
said  governor. 

"This  defendant  further  says  in  this  be- 
half that  said  'commissioners  to  ascertain 
and  settle  the  private  land  claims  in  the 
state  of  California'  never  had  any  jurisdic- 
tion over  the  subject-matter  of  said  claim 
of  said  Eulogio  de  Celis,  otherwise  called  Eu- 
logio Celis,  because  he  says  that  it  was  set 
out  and  appeared  on  the  face  of  the  notice 
and  petition  of  said  Eulogio  Celis  and  ac- 
companying documents,  to  wit,  the  alleged 
grant  itself,  that  at  the  time  of  the  making 
of  said  alleged  grant  the  lands  embraced 
therein  were  mission  lands,  and  also  that 
said  so-called  grant  was  in  the  nature  of  a 
sale  for  money,  and  that  said  grant  was 
therefore  without  authority  of  law,  and  void,  ? 
and  did  not'oonstitute  a  claim  by  virtue  of* 
any  right  or  title  derived  from  the  Spanish 
or  Mexican  government. 

"And  defendant  says  that,  because  of  the 
facts  so  set  out  and  shown  in  said  notice  and 
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petition  and  accompanying  documents  so 
filed  with  said  commissioners  by  said  Eulogio 
de  Celis,  said  commissioners  were  wholly 
without  jurisdiction  to  adjudicate  upon  or 
to  confirm  said  claim,  and  that  their  said 
decree  of  confirmation  thereof  is  and  always 
was  ultra  vires  and  utterly  void,  and  that  all 
subsequent  proceedings  based  thereon,  in- 
cluding the  surrey  and  patenting  of  said 
lands  by  the  United  States  government,  were 
and  are  wholly  without  authority  of  law  and 
void." 

The  defendant  in  error  obtained  judgment 
in  the  trial  court,  which  was  affirmed  by  the 
supreme  court  of  the  state,  117  Cal.  594,  49 
Pac,  714.  Thereupon  the  chief  justice  of  the 
state  allowed  this  writ  of  error. 

The  error  assigned  is  as  to  the  action  of 
the  trial  court  in  excluding  testimony  which, 
it  is  claimed,  tended  to  support  the  said  de- 
fense. 

To  support  the  assignment  of  error  it  is 
urged  that  the  governor  of  the  Californias 
had  no  authority  to  make  the  grant,  "and 
therefore  the  decree  of  confirmation  was 
without  that  authority  of  law,  and  was  also 
absolutely  void  and  a  mere  nullity."  And  it 
is  hence  further  contended  that  the  patent 
based  on  and  reciting  the  decree  was  void  on 
its  face.  The  ultimate  basis  of  the  conten- 
tion is  that  the  court  of  private  land  claims 
had  no  jurisdiction  to  confirm  the  grant  be- 
cause the  governor  of  the  Californias  had  no 
power  to  convey  the  public  land  for  a  money 
consideration.  That  is  to  say,  the  grant  be- 
ing void  it  could  sot  be  the  basis  of  a  claim 
to  lands  "by  virtue  of  any  right  or  title  de- 
rived from  the  Spanish  or  Mexican  govern- 
ment" This  conclusion  is  attempted  to  be 
deduced  from  the  words  of  §  8  of  the  act  of 
Congress  of  1851  (9  Stat,  at  L.  631,  chap. 
41)  creating  the  board  of  land  commission- 
ers.  The  section  provided : 

"That  each  and  every  person  claiming 
lands  in  California  by  virtue  of  any  right  or 
title  derived  from  the  (Spanish  or  Mexican 
£  government  shall  present  the  same  to  said 
•  commissioners  when*  sitting  as  a  board,  to- 
gether with  such  documentary  evidence  and 
testimony  of  witnesses  as  the  said  claimant 
relies  upon  in  support  of  such  claim;  and  it 
shall  be  the  duty  of  the  commissioners  when 
the  case  is  readv  for  hearing  to  proceed 
promptly  to  examine  the  same  upon  such  evi- 
dence and  upon  the  evidence  produced  in  be- 
half of  the  United  States,  and  to  decide  upon 
the  validity  of  the  said  claims." 

We  think  that  counsel  put  too  limited  a 
signification  on  the  words  of  %  8,  that  the 
claim  shall  be  "by  virtue  of  any  right  or  title 
derived  from  the  Spanish  or  Mexican  govern- 
ment." The  words,  of  course,  were  descript- 
ive of  the  class  of  claims  of  which  the  board 
of  land  commissioners  was  given  jurisdic- 
tion. They  made  a  special  tribunal  of  the 
board,  limited  to  hear  a  particular  class  of 
claims,  but  not  limited  to  the  questions  of 
law  and  fact  which  could  arise  in  passing  on 
and  determining  the  validity  of  any  claim 
of  the  class.  The  power  to  consider  what- 
ever was  necessary  to  the  validity  of  the 
claim — propositions  of  law  or  propositions  of 


fact,  the  fact  of  a  grant,  or  the  power  to 

grant— was  conferred.  If  there  should  be  a 
wrong  decision  the  remedy  was  not  by  a  col- 
lateral attack  on  the  judgment  rendered. 
The  statute  provided  the  remedy.  It  al- 
lowed an  appeal  to  the  district  court  of  the 
United  States,  and  from  thence  to  this 
court.  Legal  procedure  could  not  afford  any 
better  safeguards  against  error.  Every 
question  which  could  arise  on  the  title 
claimed  could  come  to  and  receive  judgment 
from  this  court.  The  scheme  of  adjudication 
was  made  complete,  and  all  the  purposes  of 
an  act  to  give  repose  to  titles  were  accom- 
plished. And  it  was  certainly  the  purpose 
of  the  act  of  1851  to  give  repose  to  titles.  It 
was  enacted,  not  only  to  fulfil  our  treaty  ob- 
ligations to  individuals,  but  to  settle  and  de- 
fine what  portion  of  the  acquired  territory 
was  public  domain.  It  not  only  permitted 
but  required  all  claims  to  be  presented  to  the 
board,  and  barred  all  from  future  assertion 
which  were  not  presented  within  two  years 
after  the  date  of  the  act  f  13.  The  juris- 
diction of  the  board  was  necessarily  commen- 
surate with  the  purposes  of  its  creation,  and 
it  was  a  jurisdiction  to  decide  rightly  or 
wrongly.  If  wrongly,  a  corrective  was  af- 
forded, as  we  have  said,  by  an  appeal  by  the  g 
claimant  or  by  the  United  States  to  the*dis-  • 
trict  court.  |  9.  Indeed,  the  proceedings 
in  the  district  court  were  really  new,  and 
further  evidence  could  be  taken.  8  10.  Up- 
on the  confirmation  of  the  claim  by  the  com- 
missioners or  by  the  district  or  Supreme 
Court,  a  patent  was  to  issue  and  be  conclu- 
sive against  the  United  States.    {  15. 

Further  general  discussion  we  do  not  think 
is  necessary.  This  court  has  had  occasion 
heretofore  to  consider  the  statute  and  the  ju- 
risdiction of  the  board  of  land  commission- 
ers. Beard  v.  Federy,  3  Wall.  478,  18  L.  ed. 
88;  More  v.  Steinoach,  127  U.  S.  70,  32  L. 
ed.  51,  8  Sup.  Ct  Rep.  1067. 

In  considering  what  was  involved  in  the 
inquiry  into  the  validity  of  a  claim  to  land 
under  the  act,  this  court  said  in  More  v. 
Steinbaeh,  quoting  United  State*  v.  Fossatt, 
21  How.  445,  16  L.  ed.  186: 

"It  is  obvious  that  the  answer  to  this 
question  must  depend  in  a  great  measure  up- 
on the  state  and  condition  of  the  evidence. 
It  may  present  questions  of  the  genuineness 
and  authenticity  of  the  title,  and  whether 
theevidenceisforgedor  fraudulent;  or  it  may 
involve  an  inquiry  into  the  authority  of  the 
officer  to  make  a  grant,  or  whether  he  too* 
in  the  exeroise  of  the  faculties  of  hie  office 
when  it  was  made.    .    .  ." 

The  plaintiff  in  More  v.  Steinbaeh  de- 
pended upon  a  patent  of  the  United  States 
issued  to  one  Manuel  Antonio  Rodrigues  de 
Poli,  dated  August  24,  1874.  It  recited  the 
proceedings  taken  before  the  land  commis- 
sioners under  the  act  of  March  3,  1851 ;  the 
filing  of  his  petition  in  March,  1852,  asking 
for  the  confirmation  of  his  title  to  a  tract 
of  land  known  as  the  Mission  of  San  Buena 
Ventura,  his  claim  being  founded  upon  a 
sale  made  on  the  8th  of  June,  1846,  by  the 
then  governor  of  the  department  of  the  Call- 
fornias;  the  affirmation  of  the  decree  succes- 
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•ively  by  the  district  court  of  the  southern 
district  of  California,  and  by  the  Supreme 
Court  of  the  United  States,  and  the  survey 
of  the  claim  confirmed.  It  was  contended 
that  the  sale  to  Poll  of  the  ex-Mission  San 
Buena  Ventura  was  illegal  and  void,  and 
hence  no  title  passed  to  the  patentee  on  its 
confirmation,  and  in  support  of  the  conten- 
tion United  States  v.  Workman,  1  Wall.  745, 
17  L.  ed.  705,  was  cited. 
Replying  to  the  contention  the  court  said 
■  Mr.  Justi 


,  Justice  Field: 


•  "In  that  case  [United  States  v.  Work- 
man] it  was  held  that  the  departmental  as- 
sembly of  California  had  no  power  to  author- 
ize the  governor  to  alienate  any  public  lands 
of  the  department,  and  that  its  own  power 
was  restricted  to  that  conferred  by  the  laws 
of  colonization,  which  was  simply  to  approve 
or  disapprove  of  the  grants  made  by  the  gov- 
ernor under  those  laws.  But  it  does  not  fol- 
low that  there  were  not  exceptional  circum- 
stances with  reference  to  the  sale  to  Poli, 
which  authorized  the  governor  to  make  it. 
We  are  bound  to  suppose  that  such  was  the 
case,  in  tho  absence  of  any  evidence  to  the 
contrary,  from  the  fact  that  the  validity  of 
his  claim  under  it  was  confirmed  by  the 
board  of  land  commissioners,  by  the  district 
court  of  the  United  States,  and  by  this  court 
on  appeal.  The  question  of  its  validity  was 
thereby  forever  closed,  except  as  against 
those  who  might  be  able  to  show  a  prior  and 
better  title  to  the  premises." 

More  fully  on  the  point  of  the  effect  of  the 
patent  it  was  said  in  Beard  v.  Federy: 

"This  instrument  is  therefore  record  evi- 
dence of  the  action  of  the  government  upon 
the  title  of  the  claimant.  By  it  the  govern- 
ment declares  that  the  claim  asserted  was 
valid  under  the  laws  of  Mexico;  that  it  was 
entitled  to  recognition  and  protection  by  the 
stipulations  of  the  treaty,  and  might  have 
been  located  under  the  former  government, 
and  is  correctly  located  now,  so  as  to  embrace 
the  premises  as  they  are  surveyed  and  de- 
scribed. As  against  the  government  this  rec- 
ord, so  long  as  it  remains  unvacated,  is  con- 
elusive.  And  it  is  equally  conclusive  against 
parties  claiming  under  the  government  by 
title  subsequent.  It  is  in  this  effect  of  the 
patent  as  a  record  of  the  government  that  its 
security  and  protection  chiefly  lie.  If  par- 
ties asserting  interest  in  lands  acquired 
since  the  acquisition  of  the  country  could  de- 
ny and  controvert  this  record,  and  compel  the 
patentee,  in  every  suit  for  his  land,  to  es- 
tablish the  validity  of  his  claim,  his  right  to 
its  confirmation,  and  the  correctness  of  the 
action  of  the  tribunals  and  officers  of  the 
United  States  in  the  location  of  the  same, 
the  patent  would  fail  to  be,  as  it  was  intend- 
ed it  should  be,  an  instrument  of  quiet  and 
5  security  to  its  possessor.  The  patentee 
•  would  find  his  title' recognized  in  one  suit 
and  rejected  in  another,  and,  if  his  title  were 
maintained,  he  would  find  his  land  located  in 
as  many  different  places  as  the  varying  pre- 
judices, interests,  or  notions  of  justice  of 
witnesses  and  jurymen  might  suggest. 
Every  fact  upon  which  the  decree  and  patent 
rest  would  be  opened  to  contestation.  The 


intruder,  resting  solely  upon  his  possession, 
mi^ht  insist  that  the  original  claim  was  in- 
valid or  was  not  properly  located,  and  there- 
fore he  could  not  be  disturbed  by  the  paten- 
tee.  No  construction  which  will  lead  to  such 
results  can  be  given  to  the  15th  section.  The 
term  'third  persons,'  as  there  used,  does  not 
embrace  all  persons  other  than  the  United 
States  and  the  claimants,  but  only  those 
who  hold  superior  titles,  such  as  will  enable 
them  to  resist  successfully  any  action  of  the 
government  in  disposing  of  the  property." 

Plaintiffs  in  error  deny  the  applicability  of 
Beard  v.  Federy  to  the  case  at  bar.  We 
think  it  is  applicable.  They  attempt  to  dis- 
tinguish Store  v.  Steinbach.  We  think  it 
cannot  be  distinguished.  That  case,  it  is 
said,  depended  upon  the  possible  presence  of 
"exceptional  circumstances  with  reference  to 
the  sale  to  Poli  which  authorized  the  govern- 
or to  make  it  (the  grant) ."  And  it  is  hence 
contended  that  the  court  felt  itself  "bound 
to  suppose  such  was  the  case  in  the  absence 
of  any  evidence  to  the  contrary.  And  tak- 
ing for  granted,"  counsel  further  say,  "as  it 
had  to  do,  the  jurisdiction  of  the  board  of 
commissioners  that  confirmed  the  Poli  claim 
the  court  could  reach  no  other  conclusion. 
But  the  verythingwhich  this  court  was  com- 
pelled to  assume  in  the  case  of  the  Poli  claim 
(namely,  the  jurisdiction  of  the  land  com- 
missioners), for  the  want  of  evidence  to  the 
contrary,  is  the  thing  which  in  this  case  we 
offered  to  prove  in  the  court  below  did  not 
exist;  but  we  were  denied  that  privilege, 
and  this  denial  we  insist  was  error." 

But  how  was  it  attempted  to  be  shown  that 
such  jurisdiction  did  not  exist?  It  was  at- 
tempted to  be  shown,  as  declared  in  the  as- 
signment of  error,  by  "the  petition  of  said 
de  Celis  before  the  board  of  land  commission- 
ers for  the  confirmation  of  his  claim  to  the 
land,  together  with  copies  of  the  grant  from 
Governor  Pico  to  him,  and  the  decision  of 
confirmation  by  the  board."  g 
*  There  is  nothing  in  either  of  those  papers  • 
which  shows  that  exceptional  circumstances 
with  reference  to  the  sale  to  de  Celis  did  not 
exist.  The  petition  makes  a  claim  of  title 
based  on  "a  deed  of  grant  dated  the  17th 
day  of  June  of  the  year  1846,  by  Pio  Pico, 
constitutional  governor  of  the  Californias, 
thereto  duly  authorized  by  the  supreme  gov- 
ernment of  the  nation  and  by  a  decree  of  the 
departmental  assembly  of  April  3d,  1840." 

The  decision  of  the  board  recites  that  Pio 
Pico  testified  that  he  hod  special  instruc- 
tions from  his  government  to  make  the 
grant,  and  the  decision  further  recites  that 
"the  genuineness  of  the  grant  is  clearly  es- 
tablished, and  the  circumstances  under 
which  it  was  made  so  clearly  explained  as 
to  leave  no  doubt  but  it  was  done  in  good 
faith." 

The  papers  offered  in  evidence  therefore, 
instead  of  showing  the  nonexistence  of  spe- 
cial circumstances  with  reference  to  the  sale 
to  de  Celis,  which  authorized  the  governor  to 
make  it,  affirm  the  existence  of  those  circum- 
stances, and  the  contention  of  plaintiffs  in 
error  is  reduced  to  this  dilemma :  the  papers 
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ruled  out,  the  validity  of  the  grant  will  be 
implied ;  the  papers  ruled  in,  toe  validity  of 
the  grant  will  be  shown. 
Judgment  affirmed. 


(180  U.  S.  81) 

A.   L.   GUSMAN,  in   Behalf  of  Samuel 
Wright,  Appt., 
v. 

I*.  E.  MARRERO,  Sheriff  of  the  Parish  of 
Jefferson,  State  of  Louisiana. 

Action  to  release  prisoner — lack  of  interest 
in  plaintiff — habeas  corpus  from  Federal 
court. 

1.  An  action  by  a  private  person  against  a 
sheriff  to  compel  him  to  release  from  custody 
another  person  whom  he  alleges  to  be  held  In 
forcible  custody  In  violation  of  the  constitu- 
tional rights  of  the  prisoner  cannot  be  main- 
tained because  of  any  friendship  or  sympathy 
that  the  plaintiff  may  have  for  the  prisoner, 
or  any  concern  he  may  feel  as  to  the  enforce- 
ment of  unconstitutional  laws. 

S.  Habeas  corpus  from  a  Federal  court  to  re- 
lease a  prisoner  held  under  sentence  of  a  state 
court  will  not  ordinarily  be  granted  on  the 
ground  of  the  invalidity  of  the  state  law  un- 
der which  the  sentence  was  passed,  where 
that  question  has  not  been  presented  to  and 
passed  upon  by  the  state  court. 

[No.  223.] 

Submitted  December  S,  1900.   Decided  Jan- 
uary 7, 1901. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  decision  dismissing 
a  petition  in  an  aotion  for  the  release  of  a 
prisoner  from  custody.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  A.  A.  Birney  and  A.  L.  (human 
tor  appellant. 

Mr.  Robert  J.  Perkins  for  appellee. 

n 

*     Mr.  Justice  HcKenns  delivered  the  opin- 
ion of  the  court: 
The  appellant  has  not  ventured  to  give  a 

Siecific  name  to  this  action.  The  appellee 
aims  that  it  is  not  an  application  for  a 
writ  of  habeas  corpus,  nor  for  writ  of  manda- 
mus (this  word  is  used  in  the  prayer  of  the 
petition),  but  that  it  is  "an  ordinary  action 
of  which  the  appellant  has  no  concern." 

The  purpose  of  the  proceeding  is  to  deliv- 
er from  the  custody  of  the  sheriff  of  the  par- 
ish of  Jefferson,  state  of  Louisiana,  one  Sam- 
uel Wright,  who  is  under  sentence  of  death 
for  the  crime  of  assault  with  intent  to  com- 
mit rape,  for  which  he  was  convicted  in  the 
twenty-first  judicial  district  court  for  the 
parish  >f  Jefferson. 

The  appellant's  petition  was  filed  in  the 
circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  and  alleges 
that  he  appeared  on  behalf  of  Nathan 
Wright.  It  further  alleges  that  Wright  was 
convicted  of  criminal  assault  with  intent  to 
commit  rape,  and  sentenced  to  death,  and 


that  Marrero  (appellee)  as  sheriff  "propos- 
es, under  said  sentence  and  aa  order  of  exe- 
cution lately  received  by  him  from  Murphy 
J.  Foster,  governor,  so  called,  of  the  state  of 
Louisiana,  to  hang  said  Wright  on  February 
0,  1900,  until  dead,  and  will  do  so  unless  re- 
strained therefrom  by  this  honorable  court; 
.  .  .  that  said  conviction  was  obtained 
and  sentence  passed  without  due  process  of 
law,  in  direct  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  these  United 
States;  that  the  grand  jury  that  indicted 
Wright  consisted  of  only  twelve  members, 
while  the  fundamental  law  of  the  state,  the 
Constitution  of  1879,  imperatively  require* 
that  the  grand  jury  shall  consist  of  sixteen 
members,  and  that  the  assent  of  at  least  thir- 
teen of  these  members  shall  be  secured  for 
the  presentation  of  a  true  bill;"  and 
"that  these  fatal  departures  from  an  india-  2 
pensable  due* process  of  law  arose  from  the* 
very  erroneous  beliefs  of  the  hon.  judge  of 
said  district  court  and  of  Governor  Foster, 
that  a  so-called  Constitution  of  1898  is  the 
fundamental  law  of  the  state,  and  not  that 
of  1871);  that  they  erred;  and  that  the  lat- 
ter is  the  real  and  valid  Constitution  of  Lou- 
isiana, petitioner  in  proof  presents  the  fol- 
lowing counts  and  pleas." 

There  is  a  specification  of  reasons,  under 
eight  "counts  and  pleas,"  why  the  Constitu- 
tion of  1898  is  not  the  Constitution  of  the 
state.  The  reasons  are  all  reducible  to  the 
general  and  ultimate  one  that  the  Constitu- 
tion of  1898  was  not  adopted  in  pursuance  of 
the  provisions  of  the  Constitution  of  1879, 
and  "hence  act  No.  52  of  1896  (an  act  of  the 
legislature) ,  generally  known  as  the  consti- 
tutional convention  law,  goes  far  beyond  the 
limits  of  legislative  authority,  is  ultra  vires, 
and  absolutely  null  and  void,  and  everything 
done  under  it  equally  null  and  void." 

It  is  also  alleged  that  certain  other  acts, 
to  wit,  acts  Nos.  89  and  13  of  189G.  are  un- 
constitutional, because  they  reduce  the  num- 
ber of  registered  voters,  and  therefore  are. 
"not  in  any  sense  an  expression  of  sover- 
eignty, and  therefore  of  no  force,  effect,  or 
validity."  The  particular  reasons  given  are 
that  the  acts  are  bills  of  attainder,  ex  post 
facto  laws,  violate  the  guaranties  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  take  away  suffrage  without  due 
process  of  law,  make  sweeping  exemptions 
from  the  new  requirements  and  additional 
qualifications  of  the  suffrage  based  upon 
wealth  and  money,  do  not  provide  for  ratifi- 
cation by  the  people  of  the  state  in  compli- 
ance"with  the  provisions  of  the  Federal  Con- 
stitution exacting  from  every  state  of  tho 
Union  a  republican  form  of  government." 

The  petition  concludes  as  follows: 

Petitioner  further  shows  in  behalf  of  said 
Wright  that  the  aforesaid  insurrectionary, 
revolutionary,  usurpative,  and  unconstitu- 
tional proceedings  compel  him  to  go  outside 
of  the  state  courts,  and  to  appeal  to  this  hon. 
court  for  protection  against  an  ordered  ex- 
trajudicial murder,  under  the  well-estab- 
lished maxim  of  constitutional  law  that 
state  courts  are  not  competent  to  pass  upon 
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J  the  validity  of  the  Constitution  under  which 

•  they  themselves  exist  and  from  which  they 
derive  all  their  power. 

Wherefore,  the  above  duly  considered,  pe- 
titioner prays  for  citation  and  service  of  pe- 
tition upon  the  aforesaid  Lucien  E.  Marrero, 
sheriff  of  the  parish  of  Jefferson,  state  of 
Louisiana,  commanding  him  to  show  cause, 
if  any  he  has,  why  the  said  Nathan  Wright, 
now  in  his  illegal  and  wrongful  custody, 
should  not  be  by  him  set  at  liberty. 

Petitioner  further  prays  that,  after  all 
necessary  services,  legal  delays,  and  due 
trial,  there  be  judgment  by  this  hon.  court 
mandamusing  and  ordering  the  said  Lucien 
H.  Marrero,  sheriff  of  the  parish  of  Jeffer- 
son, to  restore  Nathan  Wright  to  that  liberty 
he  has  been  wrongfully  depriving  him  of. 

Finally,  petitioner  prays  for  such  general 
and  special  relief  for  said  Wright  as  the  law 
and  evidence  may  on  trial  show  him  entitled 
to  receive. 

Respectfully  submitted. 

(Signed)  A.  L.  Gusman. 

Before  me,  the  undersigned  authority,  per- 
sonally appeared  A.  L.  Gusman,  to  me 
known,  who,  being  first  by  me  duly  sworn, 
says  that  the  above  facts  and  allegations  are 
true  and  correct;  that  the  aforesaid  Wright 
has  no  adequate  legal  remedy  in  the  state 
courts  of  Louisiana  for  the  denial  of  due 
process  of  law,  of  which  he  is  the  victim,  and 
that  his  only  avenue  of  escape  from  an  un- 
constitutional sentence  of  death  is  an  appeal 
to  this  hon.  court  for  justice  and  protection. 
(Signed)  A.  L.  Gusman. 

This  done  and  subscribed  in  my  office, 
city  of  New  Orleans,  this  2d  day  of  January, 
A.  d.  1900. 

[seal.]    (Signed)      W.  B.  Barnett, 

Not.  Pub. 

Upon  the  filing  of  the  petition,  and  with- 
out any  action  of  the  court  or  of  the  circuit 
judge,  the  clerk  of  the  court  issued  a  cita- 
tion, entitled  in  the  cause,  and  in  the  name 
of  the  President  of  the  United  States,  to  Lu- 
cien H.  Marrero,  sheriff  of  the  parish  of  Jef- 
ferson, and  summoned  him  to  comply  with 
g  the  demand  of  the  petition  (a  copy  of  which 

•  accompanied  the  citation),  or*to  deliver  his 
answer  in  the  office  of  the  clerk  of  the  court 
within  ten  days  after  service  thereof,  with 
increase  of  one  day  for  every  10  miles  Mar- 
rero's  residence  was  distant  from  New  Or- 
leans, the  place  where  the  court  was  held. 

In  due  time  Marrero,  by  attorney,  filed  ex- 
ceptions to  the  petition  on  the  ground  that 
the  court  had  no  jurisdiction  in  the  case,  and 
on  the  ground  that  the  petition  disclosed  no 
cause  of  action. 
The  answer  concluded  as  follows: 
"In  the  event  that  defendant's  exception  be 
overruled,  and  only  then,  defendant  answers 
that  he  holds  no  prisoner  named  Martin 
Wright  nor  Nathan  Wright,  as  alleged  in 

Slaintiff's  petition,  but  that  a  man  named 
am.  Wright,  now  in  his  custody  as  sheriff 
of  the  parish  of  Jefferson,  was  tried  and  con- 
victed on  Monday,  the  11th  day  of  December, 
1899,  before  the  honorable  the  twenty-first 
judicial  district  court  for  the  parish  of  Jef- 


ferson, presided  over  by  Hon.  Emile  Rost, 
judge,  of  the  crime  of  'entering  a  dwelling 
house  in  the  night-time,  armed  with  a  dan- 
gerous weapon,  and,  having  so  entered,  hav- 
ing made  an  assault  upon  the  body  of  a  girl 
therein  residing  with  the  felonious  intent  to 
commit  rape.' 

"Further  answering,  defendant  alleges 
that,  pursuant  to  a  subsequent  order  of  the 
court  aforesaid  sentencing  him  to  be  hanged, 
the  said  Sam.  Wright  was  committed  to  cus- 
tody of  defendant  to  await  a  day  to  be  fixed 
by  nis  excellency  the  governor  of  Louisiana 
for  the  execution  of  said  Wright. 

"Defendant  alleges  that  Friday,  February 
the  9th,  has  been  fixed  by  the  governor  of 
Louisiana  for  the  execution  of  the  orders  of 
the  said  court. 

"Whereupon  defendant  prays  that  plain- 
tiff's petition  be  dismissed." 

The  exceptions  were  set  down  for  trial  for 
the  2d  of  February,  1900,  at  11  o'clock,  and 
the  petitioner's  counsel  was  ordered  to  be 
notified.  On  that  day  the  exceptions  came 
on  to  be  heard,  and  were  argued,  submitted, 
and  sustained,  and  the  petition  was  dis- 
missed. 

On  February  5,  1900,  the  petitioner,  by  hit 
counsel,  moved  for  a  new  trial  on  the  fol- 
lowing grounds:  ® 
•"First  That  the  court  erred  grievo>us!y• 
and  to  Wright's  prejudice  and  injury  in 
holding  that  this  is  a  mandamus  suit.  No 
writ  is  needed,  none  was  asked,  and  the 
words  'mandamus'  and  'writ'  are  nowhere  to 
be  found  in  the  petition.  No  perpetuation 
of  the  writ  of  mandamus  that  has  no  exist- 
ence is  either  asked  or  denied.  The  petition 
and  prayer  shows  that  this  is  simply  an 
ordinary  action.  The  summons  to  the  de- 
fendant Marrero  evidences  the  same  thing, 
and  his  exceptions  and  answer  are  addition- 
al proofs  of  this  fact. 

"Second.  The  court  also  erred  grievously 
when  it  refused  to  allow  a  trial  of  the  merits 
of  the  question,  since  this  was  necessary  in 
order  to  show  whether  or  not  Sheriff  Mar- 
rero, in  holding  Wright  in  forcible  custody 
under  an  assumption  of  governmental  au- 
thority, was  not  invading  Wright's  constitu- 
tional rights  and  guaranties  without  due 
process  of  law. 

"Third.  The  court  also  erred  grievously 
and  injuriously  in  ruling  that  appealer's 
contentions  as  to  jury  trials  and  juries  are 
untenable,  on  the  grounds  that  Amendments 
4,  6,  6,  7  of  the  Federal  Constitution  do  not 
apply  to  state  courts,  as  held  by  the  United 
States  Supreme  Court  in  the  110  U.  S.  Su- 
preme Court  Report  in  a  California  case,  the 
said  court  since  then  having  held  that  they 
do. 

"Fourth.  That  this  hon.  court  futhermore 
grievously  and  injuriously  erred  in  holding 
that  appealer's  eighth  count  involves  a  po- 
litical question  over  which  Congress  alone 
has  jurisdiction.  This  was  once  true,  but 
it  is  so  no  longer,  for  Congress  a  number  of 
years  ago  settled  the  question  affirmatively, 
and  it  is  now  the  duty  of  this  court  to  en- 
force this  decision  just  as  much  as  it  is  its 
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duty  to  enforce  the  provision*  of  the  statute! 
of  Congress. 

"Fifth.  The  court  additionally  erred  in 
holding  that  Wright  had  no  valid  right  of 
action,  since  a  resort  to  mandamus  proceed- 
ings was  not  the  proper  remedy.  As  no  such 
resort  was  ever  made  the  decision  is  clearly 
erroneous." 

The  motion  for  new  trial  having  been  sub- 
mitted to  the  court  it  was  refused. 

A  petition  for  appeal  was  presented,  as- 
£  signing  as  errors  substantially  the  grounds 
*  stated  in  the  motion  for  new  trial,  and* ex- 
cepting to  the  court's  action  thereon.  The 
appeal  was  allowed,  and  the  case  is  here  in 
consequence. 

The  contention  of  appellee  is  that  this  is 
not  an  application  for  habeas  corpus  nor  for 
writ  of  mandamus,  but  is  an  ordinary  action. 
The  appellant  not  only  concedes  the  fact,  but 
takes  pains  to  assert  it.  It  follows  necessar- 
ily that  he  has  no  cause  of  action.  However 
friendly  he  may  be  to  the  doomed  man  and 
sympathetic  for  his  situation ;  however  con- 
cerned he  may  be  lest  unconstitutional  laws 
be  enforced,  and  however  laudable  such  senti- 
ments are,— the  grievance  they  suffer  and 
feel  is  not  special  enough  to  furnish  a  cause 
of  action  in  a  case  like  this.  The  judgment 
of  the  circuit  court  must  therefore  be  af- 
firmed. Even  if  we  regard  the  proceeding 
as  one  in  habeas  corpus,  the  same  result 
would  follow.  Davis  v.  Burke,  decided  De- 
cember 17  of  this  term,  179  U.  8.  398,  ante, 
210,  21  Sup.  Ct  Rep.  210. 

Judgment  affirmed. 

Mr.  Justice  Harlan  took  no  part  in  the 
decision. 


(180  U.  S.  87) 
STJMPTER  TURNER,  Syndic  of  M. 
Schwartz  ft  Company,  Plff.  in  Err., 
v. 

F.  L.  RICHARDSON.  Receiver  of  the  Ameri- 
can National  Bank. 

"Rational  banks — powers  of  receiver — acting 
without  authority  from  Comptroller — 
questions  on  writ  of  error — raising  ques- 
tion first  on  rehearing. 

X.  Authorization  by  the  Comptroller  Is  not 
necessary  to  entitle  a  receiver  of  a  national 
bank  to  bring  an  action  to  establish  a  claim 
of  the  bank  against  an  Insolvent  debtor  and 
for  the  sale  of  collateral  held  by  the  bank, 
since  the  provision  of  TT.  8.  Rev.  Stat,  f 
S284,  to  the  effect  that  the  receiver  shall  be 
under  the  direction  of  the  Comptroller,  means 
only  that  he  shall  be  subject  to  such  direc- 
tion, and  not  that  he  shall  be  obliged  to  get 
special  anthority  for  every  act  that  he  does 
In  collecting  the  assets  and  debts  of  the  bank. 

B.  To  render  a  Federal  question  available  on 
writ  of  error  to  a  state  court  It  must  have 
been  raised  In  the  case  before  Judgment,  and 
cannot  be  claimed  for  the  Brat  time  In  a 
petition  for  rehearing. 

(No,  408.] 

Submitted  October  29,  1900.   Decided  Jan- 
uary 7,  1901. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decision 
affirming  a  judgment  in  favor  of  a  receiver 
of  a  national  bank.  Affirmed. 

See  same  case  below,  52  La.  Ann.  1613,  28 
So.  158. 

The  facta  are  stated  in  the  opinion. 

Messrs.  J.  N.  Luce  and  Henry  X*  Xima» 
auras  for  plaintiff  in  error. 

Messrs.  Frank  L.  Richardson  and 
Frank  Souls  for  defendant  in  error. 


*  Mr.  Justice  MeKenna  delivered  the  opin-  • 
ion  of  the  court: 

The  commercial  firm  of  M  Schwartz  ft 
Company,  of  the  city  of  New  Orleans,  was 
indebted  to  the  American  National  Bank  of 
that  city  on  the  5th  of  August,  1890,  in  the 
sum  of  $88,000.10.  To  secure  this  indebted- 
ness certain  shares  of  the  Schwartz  Foundry 
Company  and  other  securities  were  pledged 
to  the  bank. 

Schwartz  ft  Company  became  insolvent, 
and,  after  proper  proceedings  in  the  civil  dis- 
trict court  of  the  parish  of  Orleans,  Sumpter 
Turner  and  Edward  Weil  were  elected  syn- 
dics of  the  firm  and  of  the  Individual  mem- 
bers thereof.  Weil  subsequently  died,  and 
Turner  was  elected  sole  syndic,  and  la  plain- 
tiff in  error  here. 

The  bank  also  failed,  and  F.  S.  Richardson 
was  appointed  receiver  by  the  Comptroller 
of  the  Currency.  He  attended  the  meeting 
of  the  creditors  of  the  insolvent  firm,  proved 
the  claim  of  the  bank,  voted  to  accept  the 
cession,  and  for  the  appointment  of  the  syn- 
dics. Subsequently  be  applied  to  the  cavil 
district  court  to  have  the  claim  recognized, 
and  his  rights  as  pledgee  enforced  by  a  sale 
of  the  securities  pledged,  and  the  proceeds 
applied  to  the  payment  of  the  claim.  Excep- 
tions to  his  petition  were  filedj and  overruled, 
and  an  answer  was  then  filed.  The  case  was 
tried  and  judgment  rendered  in  favor  of  the 
receiver  for  $74,045.16.  being  the  greater 
part  of  the  claim,  and  the  securities  pledged 
were  ordered  to  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  the  indebtedness  ad- 
judged. A  suspensive  appeal  was  taken  to 
the  supreme  court  of  Louisiana,  and  the  judg- 
ment was  affirmed.  62  La.  Ann.  1613,  28 
So.  158.  This  writ  of  error  was  then  sued 
out. 

One  of  the  assignments  of  error  in  the 
state  supreme  court  was  as  follows: 

"That  it  is  not  averred  nor  proved  by 
plaintiff,  nor  does  the  record  show  the  aver- 
ment and  proof,  that  the  receiver  of  the 
American  National  Bank  was  authorized  to 
sue  and  stand  in  judgment  herein,  nor  that 
the  receiver  was  authorized  to  have  sold  the 
collaterals  set  up  as  pledged  at  public  auc- 
tion in  the  manner  demanded  by  the  receiver 
or  ordered  by  the  court;  that  without  the  di-a 
reetion  and  authorization  required  under  |» 
*5234  of  the  United  States  Revised  Statutes* 
the  receiver  was  incompetent  to  stand  in 
judgment  herein,  and  to  have  sold  or  to  cause 
to  be  sold  the  stocks,  bonds,  and  securities 
belonging  to  or  pledged  to  the  American  Na- 
tional Bank,  and  that  therefore  his  demand 
for  a  judgment  for  the  amount  claimed,  with 
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recognition  of  a  pledge,  and  hia  demand  to 
have  the  alleged  pledged  collaterals  sold, 
should  be  rejected  at  his  costs." 

In  his  brief  for  rehearing  filed  in  the  su- 
preme court  of  the  state,  plaintiff  in  error 
urged  "that  the  jurisdiction  over  and  affect- 
ing the  liquidation  of  national  banks  was 
vested  exclusively  in  the  United  States  cir- 
cuit courts  and  the  Federal  courts,  and  that 
the  state  courts  were  without  jurisdiction, 
in  the  said  cause,  to  grant  and  order  the  sale 
authorized  under  §  5234  of  the  United 
States  statutes  and  its  provisions;  said  de- 
fendant and  plaintiff  in  error  citing  para- 
graphs 3,  10,  and  11  of  §  629  of  the  United 
States  statutes,  and  the  proviso  of  5  4  of  the 
act  of  Congress  adopted  August  13,  18S3 ; 
that  said  paragraphs  and  said  proviso  vested 
the  courts  of  the  United  States  with  exclu- 
sive jurisdiction  in  cases  commenced  by  the 
United  States  by  direction  of  any  officer 
thereof,  or  eases  for  winding  up  the  affairs 
of  such  (national)  banks." 

It  is  assigned  as  error  here  that  the  su- 
preme court  of  Louisiana  erred  in  holding — 

"1.  That  the  defendant  and  plaintiff  in  er- 
ror was  not  entitled  to  the  right  and  privi- 
lege, under  §  5234  of  the  United  States  stat- 
utes and  its  provisions,  to  have  the  direction 
and  authority  of  the  Comptroller  of  the  Cur- 
rency for  the  application  to  sell  such  securi- 
ties, the  sale,  and  the  time,  manner,  and 
terms  thereof; 

"2.  That  defendant  and  plaintiff  in  error 
was  not  entitled  to  have  the  proceedings  for 
the  sale  instituted  and  prosecuted  by  a  per- 
son competent  to  stand  in  judgment,  and 
that  the  receiver  was  competent  to  make 
•uch  application  to  sell  and  to  prosecute  the 
same  and  stand  in  judgment; 

"3.  In  holding  that  the  supreme  court  of 
Louisiana  and  the  state  courts  had  jurisdic- 
tion rutionc  materia,  and  in  denying  the  ex- 
clusive jurisdiction  of  the  United  States 
eourts : 

"4.  That  the  court  further  erred  in  not 
setting  aside  the'judgment  of  the  lower  state 
court  and  rejecting  the  demand  of  the  de- 
fendant in  error." 

The  claim  presented  in  the  trial  court  and 
in  the  supreme  court,  as  expressed  by  the 
latter,  was  "that  it  was  necessary  for  the  re- 
ceiver to  aver  and  prove  he  was  authorized 
by  the  Comptroller  of  the  Currency,  United 
States  Treasury  Department,  to  institute 
the  present  action  and  to  sell  at  public  auc- 
tion the  collaterals  pledged  to  secure  the  in- 
debtedness declared  on,  and  thai  without 
this  authorization  the  judgment  recovered 
cannot  stand." 

On  that  contention  both  courts  passed.  It 
was  discussed  at  length  by  the  supreme 
court,  and  was  held  to  have  "no  sufficient 
basis  of  fact  to  rest  upon."  This  conclusion 
was  based  on  the  ruling  in  National  Bank  of 
the  Metropolis  v.  Kennedy,  17  Wall.  19,  21 
L.  ed.  654.  We  think  it  was  correctly  based 
on  that  decision. 

Section  5234  of  the  Revised  Statutes  en- 
acts: 

That  on  becoming  satisfied,  as  specified  in 
this  act,  that  any  association  haa  refused  to 


pay  it*  circulating  notes  as  therein  men- 
tioned, and  is  in  default,  the  Comptroller  of 
the  Currency  may  forthwith  appoint  a  re- 
ceiver, and  require  of  him  such  bond  and  se- 
curity as  he  shall  deem  proper,  who,  under 
the  direction  of  the  Comptroller,  shall  take 
possession  of  the  books,  records,  and  assets  of 
every  description  of  such  association,  collect 
all  debts,  dues,  and  claims  belonging  to  such 
association,  and,  upon  the  order  of  a  court 
of  competent  jurisdiction,  may  sell  or  com- 
pound all  bad  or  doubtful  debts,  and,  on  a 
like  order,  may  sell  all  the  real  and  personal 
property  of  such  association  on  such  terms 
as  the  court  shall  direct;  and  may,  if  neces- 
sary to  pay  the  debts  of  such  association,  en- 
force the  individual  liability  of  the  stock- 
holders provided  for  by  the  12th  section  of 
this  act;  and  such  receiver  shall  pay  over  all 
money  so  made  to  the  Treasurer  of  the  Unit- 
ed States,  subject  to  the  order  of  the  Comp- 
troller, etc 

This  section  was  construed  in  national 
Bank  of  the  Metropolis  v.  Kennedy,  and  Mr. 
Justice  Bradley,  speaking  for  the  court,  aft- 
er distinguishing  between  stockholders  and 
ordinary  debtors  of  the  national  bank,  which 
was  the  ground  of  decision  in  Kennedy  v. 
Gibson,  8  Wall.  606,  19  L.  ed.  479,  said:  2 
*"The  language  of  the  statute  authorizing* 
the  appointment  of  a  receiver  to  act  under 
the  direction  of  the  Comptroller  means  no 
more  than  that  the  receiver  shall  be  subject 
to  the  direction  of  the  Comptroller.  It  does 
not  mean  that  he  Bhall  do  no  act  without  spe- 
cial instructions.  His  very  appointment 
makes  it  his  duty  to  collect  the  assets  and 
debts  of  the  association.  With  regard  to 
ordinary  assets  and  debtsno  special  direction 
is  needed;  no  unusual  exercise  of  judgment 
is  required.  They  are  to  be  collected,  of 
course ;  that  is  what  the  receiver  is  appoint- 
ed to  do.  We  think  there  was  no  error  in 
the  decision  of  the  court  below  on  these 
points,  and  that  the  action  was  properly 
brought  by  the  receiver." 

Expressing  what  it  was  necessary  for  the 
receiver  to  do  to  collect  the  assets  of  the 
bank,  the  supreme  court  of  Louisiana  said : 

"The  receiver  here  could  not  sell  the  col- 
laterals in  his  hands  without  obtaining  the 
order  of  a  court  of  competent  jurisdiction, 
and  this  order  must  fix  the  terms  of  the  sale. 

"The  object  of  this  suit  was  to  obtain  such 
an  order.  The  civil  district  court  of  the  par- 
ish of  Orleans  is  a  court  competent  to  grant 
the  order.   It  did  so." 

The  other  point  now  made,  to  wit,  that 
the  state  courts  had  no  jurisdiction  of  the 
petition  of  the  receiver  because  under  para- 
graphs 3, 10,  and  11  of  5  629,  and  the  proviso 
of  {  4  of  the  act  of  Congress  adopted  August 
13,  1888,  the  courts  of  the  United  States  had 
exclusive  jurisdiction,  was  not  made  in  the 
trial  court  nor  in  the  supreme  court  at  the 
original  hearing.  It  was  made  for  the  first 
time  in  the  brief  filed  for  rehearing.  To 
maintain  its  availability  to  plaintiff  in  er- 
ror it  is  claimed  that,  "if  the  state  court* 
were  utterly  without  jurisdiction,  it  was 
their  duty  to  dismiss  the  proceedings  ex  pro- 
prio  motu,  and  such  is  the  jurisprudence  of 
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Louisiana.  Where  there  is  a  want  of  juris- 
diction ratione  materia,  it  is  not  too  late  to 
suggest  or  raise  it  on  rehearing,  or  at  any 
time." 

Whether  such  was  the  duty  of  the  state 
courts,  and  what  questions  could  be  sug- 
gested or  raised  on  rehearing,  the  supreme 
court  was  undoubtedly  competent  and  able 
to  decide.  For  this  court  we  need  only  say 
that  we  have  decided  too  often  to  make*  it 
necessary  to  do  more  than  announce  the 
rule,  that  to  render  a  Federal  question  avail- 
able on  writ  of  error  from  a  state  court  it 
must  have  been  raised  in  the  case  before 
judgment,  and  cannot  be  claimed  for  the 
first  time  in  a  petition  for  rehearing.  Meyer 
v.  Richmond,  172  U.  S.  82,  02,  43  L.  ed.  374, 
378,  10  Sup.  Ct  Rep.  108,  and  cases  cited. 

As  there  is  no  error  in  the  record,  judg- 
ment is  affirmed. 

Mr.  Justice  Brown  took  no  part  in  this 
decision. 


(180  U.  8.  69) 

AARON  BRADSHAW,  Plff.  in  Err., 

NEHEMIAH  B.  ASHLEY. 

Ejectment — proof  of  possession — presump- 
tion as  to  ownership. 

1.  The  possession  of  land  raises  a  presump- 
tion of  ownership.  In  the  absence  of  anything 
to  show  the  contrary. 

1.  Proof  of  possession  of  plaintiff  In  ejectment, 
at  least  If  It  is  under  color  of  right,  on  the 
day  in  question,  Is  sufficient  to  sustain  an  ac- 
tion of  ejectment,  In  the  absence  of  any  proof 
of  defendant's  right. 

[No.  60.] 

Argued  Xovember  1,  1900.    Decided  Janu- 
ary U,  1901. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decision 
affirming  a  judgment  for  plaintiff  in  an  ac- 
tion of  ejectment  for  real  property. 
Affirmed. 

See  same  case  below,  14  App.  D.  C.  485. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Rldout,  Win.  F.  Mat- 
tingly,  and  Wm.  J.  Miller  tor  plaintiff  in 
error. 

Messrs.  3.  J.  Darlington  and  A.  S. 
Worthlngton  for  defendant  in  error. 

Mr.  Justice  Fecknam  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error,  the  plaintiff  be- 
low, brought  this  action  of  ejectment  in  the 
supreme  court  of  the  District  of  Columbia 
to  recover  from  the  defendant  the  possession 
of  one  undivided  fifth-part  of  certain  lots  in 
the  city  of  Washington,* in  square  939,  some- 
times described  as  lots  1,  2,  and  3  in  that 
square,  and  sometimes  as  lots  4,  5,  and  6; 
and  he  also  sued  to  recover  an  undivided 
fourth-part  of  another  lot  in  the  same 
square,  sometimes  designated  as  lot  20  and 
sometimes  as  lot  3.   Entry  and  ouster  were 


alleged  to  have  taken  place  on  March  22, 

1889,  and,  in  another  count,  on  November  28, 

1890.  There  were  proper  counts,  also,  for 
the  recovery  of  mesne  profits.  The  defend- 
ant pleaded  not  guilty.  There  was  a  verdict 
for  the  plaintiff  for  the  possession  of  the 
property  and  for  1  cent  damages.  The  de- 
fendant appealed  to  the  court  of  appeals  of 
the  District,  where  the  judgment  was  af- 
firmed, and  he  comes  here  by  writ  of  error. 

On  the  trial  the  plaintiff  endeavored  to 
prove  a  record  title  to  the  lots,  through 
various  mesne  conveyances  from  the  original 
owners,  and  for  that  purpose  gave  evidence, 
under  the  objection  of  defendant,  tending  to 
explain  the  appearance  of  two  sets  of  num- 
bers on  the  map  of  square  939,  on  file  in  a 
public  office  of  the  District,  one  set  being  in 
ink  and  one  set  in  pencil;  and  he  claimed 
that  the  pencil  were  the  correct  numbers,  in 
which  case  he  contended  his  record  title  in 
fee  was  perfect.  He  also  gave  evidence  tend- 
ing to  show  a  title  by  adverse  possession  for 
twenty  years. 

The  defendant  controverted  these  claims, 
but  at  the  time  he  rested  his  case  there  was 
not  the  slightest  evidence  which  tended  to 
show  title  in  himself  or  to  connect  himself  in 
any  way  with  the  title.  He  put  in  evidence 
some  deeds  executed  by  certain  individuals 
residing  in  England,  which  recited  that  they 
(the  grantors)  were  some  of  the  heirs  at 
law  of  George  Walker,  who  was  the  original 
owner  of  the  square;  but  there  was  no  evi- 
dence of  the  truth  of  those  recitals,  nor  was 
any  attempt  made  to  show  that  these  grant- 
ors were  heirs  of  Walker,  or  that  they  had 
any  title  to  the  lots  which  the  deeds  pur- 
ported to  cover.  The  deeds  seem  to  have 
been  offered  in  evidence  upon  the  theory  that 
the  defendant  by  that  means  showed  that 
he  was  not  a  mere  trespasser  or  intruder, 
but  came  in  under  a  claim  of  title,  although 
it  was  not  shown  to  have  the  least  validity. 
Some  other  deeds  of  like  nature  were  also 
put  in  evidence.  g 
•At  the  close  of  the  case  the  evidence* 
showed  that  the  defendant  was  a  simple  tre? 
passer  without  the  color  of  title,  and  the  couu- 
sel  for  the  plaintiff,  not  insisting  upon  the 
proof  regarding  his  record  title  or  upon  an 
adverse  possession  for  twenty  years,  there- 
upon based  his  case  upon  the  claim  that  he 
had  proved  that  at  the  time  when  the  de- 
fendant intruded  upon  and  ousted  him  he 
had  been,  by  himself  or  his  grantors,  for  a 
number  of  years  in  the  actual,  continuous, 
and  undisturbed  possession  of  the  lots,  claim- 
ing to  own  under  deeds  purporting  to  cover 
them,  and  that  he  was  therefore  entitled  to 
recover  as  against  the  defendant,  who  was 
a  mere  intruder,  without  further  proof  of 
title. 

The  court  was  therefore  requested  by  the 
plaintiff  to  charge  the  jury  that,  if  it  found 
from  the  evidence  that  the  plaintiff  and  his 
grantors  had  been  thus  in  possession  when  he 
was  ousted  by  the  defendant,  himself  being 
without  title,  the  plaintiff  was  entitled  to  re- 
cover. The  court  charged  as  requested,  the 
defendant  excepted,  and  the  jury  found  in  ac 
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cordance  with  the  plaintiff'*  claim.  This 
course  eliminated  all  questions  regarding  a 
Talid  record  title,  or  a  title  by  adverse  posses- 
sion for  twenty  years,  and  so  all  questions  of 
admissibility  or  sufficiency  of  evidence  to 
prove  either  of  those  claims  drop  out  of  the 
ease,  and  we  have  to  deal  with  the  simple 
proposition  of  the  correctness  of  the  charge. 

The  defendant  urges  here  that  the  charge 
was  erroneous  because  it  ignored  and  ran 
counter  to  the  rule  in  ejectment,  that  the 
plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of 
that  of  the  defendant;  that  the  mere  fact  of 
prior  possession  of  the  premises  by  the  plain- 
tiff, without  evidence  of  any  legal  title  to 
them,  was  not  sufficient  to  allow  a  recovery 
as  against  the  defendant  in  possession,  even 
though  the  defendant  had  no  title  himself 
and  did  not  connect  himself  with  the  legal 
title.  Ha  claims  that,  whatever  it  may  be 
in  other  jurisdictions,  the  rule  as  charged 
by  the  court  does  not  obtain  in  the  District 
of  Columbia,  and  that  in  this  District  the 
plaintiff  is  always  bound  to  prove  a  good 
and  valid  title  as  against  a  defendant  in  pos- 
session, by  some  other  evidence  than  prior 
possession.  He  also  contends  that  if  the  rule 
§  be  otherwise,  yet  in  this  case  there  is  not 
*  sufficient  evidence  that  the*  plaintiff  had 
such  possession  of  the  lots,  at  the  time  the 
defendant  entered,  as  to  enable  him  to  base 
a  claim  to  the  benefit  of  the  rule,  or  to  au- 
thorize a  recovery  in  this  action. 

The  evidence  is  that,  when  defendant  en- 
tered upon  them,  they  were  unimproved  and 
vacant  city  lots.  It  is  undisputed  that  the 
plaintiff  and  his  grantors  claimed  title  to 
them  by  virtue  of  conveyances  which  they 
contended  came  from  the  original  owners, 
and  plaintiff  and  his  predecessors,  under 
such  deeds,  had  exercised  usual  acts  of  own- 
ership and  possession  natural  in  the  ease  of 
a  city  lot  which  was  vacant  and  unimproved. 
The  lots  had  not  been  fenced,  but  the  evi- 
dence showed  there  had  been  a  building  on 
one  of  them,  and  after  its  sale  to  Ashley, 
the  plaintiff's  decedent,  the  house  had  been 
removed  by  Ashley's  permission,  and  rent 
had  been  paid  for  it  to  him  while  it  remained 
on  the  lot.  It  also  appeared  that  for  quite 
*  long  time  the  plaintiff  and  his  grantors 
had  rented  and  collected  the  rent  of  the  other 
lot*  for  pasturing  cattle  thereon;  they  had 
authorized  others  to  take  sod  therefrom, 
and  pursuant  to  such  authority  sod  had  been 
taken  from  these  lots  by  other  persons,  and 
although  this  had  ceased  about  1886,  and  the 
defendant  did  not  enter  until  1889  or  1890, 
yet  the  possession  of  the  plaintiff  was  not  in 
the  meantime  in  any  manner  disturbed  or 
interfered  with,  but  continued  as  it  had 
been,  up  to  defendant's  entry;  taxes  had  been 
paid  by  him  or  his  predecessors  upon  the 
lots ;  and,  in  brief,  it  appears  that  all  that  the 
nature  of  the  case  admitted  in  order  to  show 
actual  and  continuous  possession  and  claim 
and  acts  of  ownership  had  been  proved  and 
claimed  in  regard  to  the  property  by  the 
plaintiff.  Although  the  tenancy  may  have 
-  and  the  sale  of  the  sod  concluded 


some  time  before  defendant  entered,  yet  the 
plaintiff  had  remained  in  the  constructive 
possession,  claiming  full  ownership  of  the 
premises,  ever  since  the  tenancy,  and  up  to 
the  time  of  defendant's  entry.  There  was  an 
utter  absence  of  any  evidence  of  abandon- 
ment. 

The  contention  of  the  defendant  practical- 
ly is  that  in  ejectment  there  can  be  no  pos- 
session, within  the  rule  referred  to,  of  a  va- 
cant and  unimproved  city  lot,  unless  it  is  at 
least  surrounded  by  a  fence  sufficient  to  warn 
off  trespassers  or  intruders;  that  if  the  lot 
be  vacant,  unimproved,  and  unfenced,  no* 
matter  what*acts  of  ownership  have  been  ex-  * 
excised  over  the  lots  for  a  long  time  by  the 
person  claiming  to  own  it,  the  trespasser  or 
intruder  may  nevertheless  enter  upon  the 
land,  and  cannot  be  ousted  without  strict 
proof  that  the  plaintiff  has  a  good  and  valid 
title  to  the  lot  aside  from  any  claim  of  prior 
possession.  We  do  not  assent  to  this  con- 
tention. 

We  think  the  plaintiff  in  this  case  proved 
enough  to  submit  to  the  jury  the  question  of 
possession,  and  enough,  if  believed,  to  enti- 
tle him  to  recover  as  against  the  defendant, 
who  gave  no  evidence  of  any  title  in  himself 
nor  in  anyone  under  whom  he  claimed,  and 
who  was,  so  far  as  the  evidence  disclosed,  a 
mere  trespasser  upon  the  lots  claimed  by  the 
plaintiff. 

An  examination  of  the  authorities  will,  as 
we  think,  render  it  clear  that  the  rule  in  re- 
gard to  possession  and  the  presumption  aris- 
ing therefrom  was  correctly  stated,  and  it 
will  appear  that  it  is  not  inconsistent  with 
the  acknowledged  rule  in  ejectment  that  the 
plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of 
the  title  of  the  defendant.  The  question  is, 
What  presumption  arises  from  the  fact  of 
possession  of  real  property?  Generally 
speaking,  the  presumption  is  that  the  person 
in  possession  is  the  owner  in  fee.  If  there 
be  no  evidence  to  the  contrary,  proof  of  pos- 
session, at  least  under  a  color  of  right,  is 
sufficient  proof  of  title.  Therefore,  when  in 
an  action  of  ejectment  the  plaintiff  proves 
that  on  the  day  named  he  was  in  the  actual, 
undisturbed,  and  quiet  possession  of  the 
premises  and  the  defendant  thereupon  en- 
tered and  ousted  him,  the  plaintiff  has 
proved  a  prima  facie  case,  the  presumption 
of  title  arises  from  the  possession,  and,  un- 
less the  defendant  prove  a  better  title,  he 
must  himself  be  ousted.  Although  he  proves 
that  some  third  person,  with  whom  he  in  no 
manner  connects  himself,  has  title,  this  does 
him  no  good,  because  the  prior  possession  of 
the  plaintiff  was  sufficient  to  authorize  him 
to  maintain  it  as  against  a  trespasser,  and 
the  defendant,  being  himself  without  title, 
and  not  connecting  himself  with  any  title, 
cannot  justify  an  ouster  of  the  plaintiff. 
This  is  only  an  explanation  of  the  principle 
that  the  plaintiff  recovers  upon  the  strength 
of  his  own  title.  His  title  by  possession  is 
sufficient,  and  it  is  a  title,  so  far  as  regards 
a  defendant  who  only  got  into  possession  by 
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a  pare  tort,  a*simple  act  of  intrusion  or  tres- 
pass, with  no  color  or  pretense  of  title. 

The  latest  ease  in  this  court  upon  the  sub- 
ject is  that  of  Sobariego  v.  Maverick,  124  U. 
8.  261,  31  L.  ed.  480,  8  Sup.  Ct.  Rep.  461. 
It  was  there  stated  that  the  rule  was  that  a 
person  who  was  in  possession  of  the  premises 
under  color  of  right,  which  possession  had 
been  continuous,  and  not  abandoned,  gave 
thereby  sufficient  proof  of  title  as  against  an 
intruder  or  wrongdoer  who  entered  without 
right  Mr.  Justice  Matthews,  in  delivering 
the  opinion  of  the  court,  said,  at  page  297, 
L.  ed.  p.  444,  Sup.  Ct.  Rep.  p.  480: 

"This  rule  is  founded  upon  the  presump- 
tion that  every  possession  peaceably  acquired 
is  lawful,  and  u  sustained  by  the  policy  of 
protecting  the  public  peace  against  violence 
and  disorder.  But,  as  it  is  intended  to  pre- 
vent and  redress  trespasses  and  wrongs,  it 
is  limited  to  cases  where  the  defendants  are 
trespassers  and  wrongdoers.  It  is  therefore 
qualified  in  its  application  by  the  circum- 
stances which  constitute  the  origin  of  the 
adverse  possession,  and  the  character  of  the 
claim  on  which  it  is  defended.  It  does  not 
extend  to  cases  where  the  defendant  has  ac- 
quired the  possession  peaceably  and  in  good 
faith,  under  color  of  title.  Fowler  v.  White- 
man,  2  Ohio  St.  270 ;  Drew  v.  Swift,  46  N.  Y. 
204.  And,  in  the  language  of  the  supreme 
court  of  Texas  in  Wilson  v.  Palmer,  18  Tex. 
692,  695,  'the  evidence  must  show  a  con- 
tinuous possession,  or  at  least  that  it  was 
not  abandoned,  to  entitle  a  plaintiff  to  re- 
cover merely  by  virtue  of  such  possession.' 
That  is  to  say,  the  defendant's  possession  is 
in  the  first  instance  presumed  to  be  rightful. 
To  overcome  that  presumption  the  plaintiff, 
showing  no  better  right  by  a  title  regularly 
deduced,  is  bound  to  prove  that,  being  him- 
self in  prior  possession,  he  was  deprived  of 
it  by  a  wrongful  intrusion  by  the  defendant, 
whose  possession  therfore  originated  in  a 
trespass.  This  implies  that  the  prior  pos- 
session relied  on  by  the  plaintiff  must  have 
continued  until  it  was  lost  through  the 
wrongful  act  of  the  defendant  in  dispossess- 
ing Mm.  If  the  plaintiff  cannot  show  an 
actual  possession,  and  a  wrongful  disposses- 
sion by  the  defendant,  but  claims  a  con- 
structive possession,  he  must  still  show  the 
facto  amounting  to  such  constructive  posses- 
sion. If  the  lands,  when  entered  upon*  by 
the  defendant,  were  apparently  vacant  and 
actually  unoccupied,  and  the  plaintiff  merely 
proves  an  antecedent  possession,  at  some 
prior  time,  he  must  go  further  and  show 
that  his  actual  possession  was  not  aban- 
doned; otherwise,  he  cannot  be  said  to  have 
had  even  a  constructive  possession." 

Many  of  the  leading  cases  on  the  subject 
are  referred  to  in  the  opinion  of  the  court  in 
the  above  ease,  and  it  is  unnecessary  to  cite 
them  here.  They  show  that  the  rule  has 
been  recognized  by  nearly  all  those  jurisdic- 
tions which  acknowledge  the  common  law, 
and  that  it  is  indeed  one  of  the  fundamental 
rules  applicable  to  the  action  of  ejectment, 
and  it  does  not  interfere  with  or  overrule 


the  other  principle  also  applicable  to  that 
action,  that  a  plaintiff  is  bound  to  recover  on 
the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  that  of  his  adversary.  The 
rule  is  intended  to  prevent  and  redress  tres- 
passes and  wrongs,  and  it  is  limited  to  cases 
where  the  defendants  are  trespassers  and 
wrongdoers;  it  is  therefore  qualified  in  its 
application  by  the  circumstances  which  con- 
stitute the  origin  of  the  adverse  possession, 
and  it  does  not  extend  to  cases  where  the  de- 
fendant has  acquired  possession  peaceably 
and  in  good  faith,  under  color  of  title. 

It  would  seem  to  be  under  this  limitation 
of  the  rule  that  the  defendant  proved  he  had 
deeds  from  individuals,  who  asserted  they 
were  some  of  the  heirs  at  law  of  Walker, 
the  original  owner,  but  this  clearly  was  not 
enough  to  show  the  entry  was  in  good  faith 
and  under  color  of  title.  Otherwise,  a  party 
might  wrongfully  intrude  and  enter  upon 
the  possession  of  another,  as  a  pure  intrud- 
er, and  yet  make  a  claim  of  title  under  a 
deed  which  manifestly  conveyed  none,  and 
which  the  party  could  not  in  good  faith  have 
supposed  conveyed  a  title,  and  then  call  upon 
plaintiff  for  full  proof  of  title  in  fee.  Such 
entry  could  not  be  excused  by  any  subterfuge 
of  that  kind.  Mr.  Justice  Matthews  in  the 
foregoing  case,  in  speaking  of  a  defendant 
acquiring  possession  peaceably  and  in  good 
faith,  under  color  of  title,  cited  among  oth- 
ers the  case  of  Drew  v.  Swift,  46  N.  Y.  204. 
In  that  case  the  plaintiff  relied  upon  a  prior 
possession  of  the  disputed  land,  and 
gave  no  proof  of  a  conveyance  from  the 
original  proprietor,  nor  of  any  paper  ti-$ 
tie,  and  he  recovered'upon  the  strength  of* 
such  possession  alone.  This  judgment  was 
reversed  in  the  court  of  appeals  on  the  ground 
that  the  deed  from  a  former  owner,  under 
which  the  defendant  entered,  included  the 
premises  in  controversy,  and  the  title  to  the 
loom  in  quo  was  therefore  in  the  defendant, 
and  he  was  entitled  to  a  verdict  and  to  re- 
tain the  lands  as  within  the  boundaries  of 
his  grant ;  that  the  defendant  was  not  a  tres- 
passer, but  went  into  possession  having  ti- 
tle, and  the  plaintiff  was  not,  therefore,  en- 
titled to  recover  upon  proof  of  any  prior 
possession  other  than  an  adverse  possession 
for  a  period  which  would  bar  an  entry,  and 
no  such  possession  was  shown.  The  court 
held  that  the  defendant  was  entitled  to  a 
judgment  on  the  merits.  In  that  case,  as 
will  be  seen,  the  presumption  of  title  arising 
from  the  prior  possession  by  the  plaintiff 
was  overcome,  and  the  defendant  proved  title 
in  himself  by  virtue  of  the  deed  under  which 
he  entered.  But  the  rule  applies  where 
there  is  on  the  side  of  the  defendant  an  ab- 
sence of  proof  showing  any  color  of  title  in 
him,  and  in  such  case,  where  the  plaintiff 
proves  prior  and  peaceable  possession  under 
a  claim  and  color  of  title,  an  entry  and  oust- 
er by  the  defendant,  without  a  pretense  of 
title,  will  not  be  upheld,  even  though  the  de- 
fendant seek  to  justify  his  entrance  by  proof 
of  a  deed  from  someone  who  had  no  title  to 
the  premises ;  and  this  is  so,  although  at  the 
time  of  such  entry  the  lands  were  apparent- 
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It  vacant  and  actually  unoccupied.  124  U. 
8.  supra,  298,  81  L.  ed.  444,  8  Sup.  Ct  Rep. 
461. 

Ill  Jackson  ex  dtm.  Murray  v.  Derm,  5  Cow. 
£00,  the  premises  were  actually  vacant  and 
unoccupied  at  the  time  of  the  entry  by  the 
defendant,  who  entered  without  color  of  ti- 
tle, but  it  was  shown  that  the  plaintiff  had 
leased  the  land  to  a  tenant  who  had  left  the 
premises  without  informing  the  landlord, 
who  did  not  know  of  it  until  after  the  defend- 
ant entered.  "This  shows,"  said  the  court, 
"that  the  possession  had  never  been  aban- 
doned by  the  lessors  without  the  animus  rev- 
ertendi."  Prior  possession,  although  the 
land  was,  at  the  time  of  defendant's  entry 
actually  unoccupied,  was  also  said  in  Whitney 
v.  Wright,  15  Wend.  172,  to  be  sufficient  to 
enable  the  plaintiff  to  recover  as  against  a 
g  mere  intruder,  where  the  prior  possession  of 
•  the  plaintiff  had  not  been  voluntarily  relin- 
quished without  the  animus  revertendi. 
'  Jn  Umith  ex  dean.  Teller  v.  Lorillard,  10 
Johns.  337,  cited  in  Babariego  v.  Mwoeriok, 
124  U.  S.  201,  31  L.  ed.  430,  8  Sup.  Ct.  Rep. 
401,  the  plaintiff  had  been  in  the  possession 
of  the  premises  for  many  years  until  he  was 
expelled  by  the  British  in  1776,  and  in  1705 
the  defendant  entered  upon  the  premises, 
which  were  then  vacant,  and  continued  to 
live  there  for  some  years.  An  action  of 
ejectment  was  brought  by  the  plaintiff,  and 
it  was  held  by  the  supreme  court,  Kent,  Ch. 
J.,  delivering  the  opinion,  that  his  prior  pos- 
session was  prima  facie  evidence  of  right,  and 
it  was  not  necessary  that  he  should  show  ei- 
ther a  possession  of  twenty  years  or  a  paper 
title  so  long  as  the  subsequent  possession  of 
the  defendant  was  acquired  by  mere  entry 
■without  any  lawful  right. 

The  case  of  Oreenleaf  v.  Brooklyn,  F.  <£  0. 
I.  R.  Co.,  cited  by  defendant,  141  N.  Y.395,36 
If.  E.  303,  reported  on  previous  appeal  in 
132  N.  Y.  408,  30  N.  E.  762,  is  not  opposed 
to  these  views  upon  the  question  of  occu- 
pancy. The  case  shows  that  the  plaintiff 
never  was  in  possession  of  the  land,  actual- 
ly or  constructively,  never  exercised  the 
-slightest  act  of  ownership  over  it,  nor  were 
his  grantors  ever  in  possession  or  occupancy 
thereof,  nor  did  they  exercise  any  act  of 
ownership  over  the  land  except  when  they 
assumed  to  convey  it  to  others.  In  the  re- 
port in  132  N.  Y.  the  court  stated  that  the 
land  in  question  was  on  the  beach,  incapable 
of  being  inclosed  with  fences  or  occupied 
like  ordinary  agricultural  lands;  but  at  the 
same  time  there  was  no  evidence  that  the 
land  had  ever  been  occupied  by  plaintiff  or 
his  grantors  for  any  purpose  whatever,  and 
it  did  not  even  appear  that  grass  or  sand 
bad  been  taken  from  the  land,  or  that  it  had 
■fceen  used  as  a  means  to  approach  the  ocean 
for  fishing  or  for  any  other  purpose.  It  was 
■imply  the  case  of  a  conveyance  by  deed  of 
land  which  the  grantor  had  no  title  to  and 
never  occupied  or  possessed,  the  only  claim 
■of  ownership  being  the  execution  of  a  deed 
assuming  to  convey  the  premises,  and  on 
soma  occasions  an  oral  statement  of  owner- 
ship.  Clearly,  all  this  was  wholly  insuf- 


ficient to  show  possession  within  the  rule, 
and  the  case  is  entirely  unlike  the  one  at 
bar. 

Nor  is  it  material  that  the  plaintiff,  in 
addition  to  proof  of  prior  possession,  also 
gave  proof  of  a  record  title  which  defend- 
ant  claims  is  not  valid.  He  is  still  entitled* 
to  recover  on*proof  of  his  prior  possession,* 
where  the  defendant  is  simply  an  intruder 
and  has  no  color  of  title.  As  was  said  by 
Pollock,  Chief  Baron,  in  Davison  v.  Gent,  38 
Eng.  L.  &  Eq.  460,  if  a  party  has  a  right  to 
maintain  an  action  of  ejectment,  by  reason 
of  his  possession,  and  attempts  also  to  show 
title,  and  discloses  a  flaw  in  it,  he  may  still 
recover  by  reason  of  his  possession.  He  may 
say,  "I  claim  to  recover  both  by  reason  of 
my  title  and  my  possession;  and  failing  in 
one  I  will  rely  upon  the  other."  His  prior 
possession  is  good  in  any  event,  as  against 
a  trespasser  entering  without  right.  Brant- 
well  and  Watson,  BB.,  were  of  the  same 
opinion.  See  also  Asher  v.  Whitlook,  L.  R. 
1  Q.  B.  1,  6,  opinion  by  Cockburn,  Ch.  J.,  and 
concurred  in  oy  Mellor  and  Lush,  JJ.,  de- 
cided in  1866. 

Notwithstanding  the  authorities  above 
referred  to,  the  defendant  claims  that  the 
law  is  different  in  this  District,  because,  he 
says,  the  law  was  different  in  Maryland  at 
the  time  of  the  cession  of  the  District  to  the 
United  States,  and  that  the  law  of  Mary- 
land as  it  was  then  governs  this  case.  2 
Stat  at  L.  103,  chap.  16,  {  1.  Counsel 
makes  this  claim  because  the  land  original- 
ly formed  part  of  the  state  of  Maryland,  and 
we  must  look  to  the  law  of  the  state  in  which 
the  land  is  situated  for  the  rules  which 
govern  the  descent,  alienation,  and  transfer 
of  property,  and  the  effect  and  construction 
of  wills  and  other  conveyances.  De  Vaughn 
v.  Hutchinson,  165  U.  S.  566,  670,  41  L.  ed. 
827,  829,  17  Sup.  Ct  Rep.  461.  Upon  this 
foundation  counsel  for  the  plaintiff  in  error 
seeks  to  show  that  the  law  of  Maryland 
was,  when  this  District  was  ceded  by  it  to 
the  United  States,  opposed  to  the  rule  enun- 
ciated by  the  trial  court,  and  as  evidence 
of  what  the  law  of  Maryland  was  at  that 
time  he  cites  the  case  of  Mitchell  v.  Mitchell, 
decided  in  1851,  and  reported  in  1  Md.  44. 
The  case  actually  decided  did  not  involve 
this  question.  According  to  the  facts  stated 
in  the  report,  Francis  J.  Mitchell  obtained 
possession  of  the  premises  in  1817,  and  held 
the  same  until  the  time  of  his  death  in  1825. 
Immediately  after  his  death,  his  son,  James 
D.  Mitchell,  his  devisee,  entered  upon  and 
possessed  the  land  until  his  death  in  1837. 
Immediately  after  his  death,  his  widow 
Elizabeth,  as  devisee  for  life  under  his  will, 
entered  and  possessed  the  land  until  her 
death,  in  1841.  The  plaintiff's  lessor  was 
the  sole  sister  of  the  whole  blood  of  James  § 
D*  Mitchell  and  his  heir  at  law.  The  posse*-* 
sion  of  the  premises  from  1817  to  1841,  the 
time  of  the  death  of  Elizabeth,  was  continu- 
ous, peaceable,  exclusive,  uninterrupted,  and 
adverse  to  all  persons.  The  defendant  was 
half  brother  of  James  D.  Mitchell,  and  upon 
the  death  of  Elizabeth  entered  on  the  land. 
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declaring  that  it  was  Ms  son's  property,  and 
that  no  other  brother  or  sister  survived  the 
said  James  D.  Mitchell.  The  verdict  was  for 
the  defendant.  The  plaintiff  was  never  per- 
sonally in  possession  of  the  premises,  but 
was  simply  claiming  under  James  D.  Mit- 
chell as  his  heir  at  law.  The  defendant  was 
in  possession  at  the  time  the  plaintiff  com- 
menced his  suit,  holding  for  his  son  under  a 
claim  that  his  son  was  the  heir  at  law  of 
James  D.  Mitchell.  He  was  not  a  mere  tres- 
passer or  intruder  within  the  meaning  of  the 
rule,  but  took  possession  on  the  death  of  the 
life  tenant,  ousting  no  one,  and  claiming  title 
for  his  son  as  heir  at  law.  Thequestionthen 
became  one  of  superiority  of  title  as  between 
the  two  claimants,  the  defendant  being  in 
possession. 

Upon  these  facts  it  would  seem  that  in 
other  states  which  follow  the  common  law 
the  plaintiff  would  have  been  entitled  to  re- 
cover on  proof  that  he  was  the  sole  heir  at 
law  of  James  D.  Mitchell,  the  latter  having 
been  devisee  of  Francis  J.  Mitchell,  and  their 
possession,  together  with  that  of  the  widow 
of  James  D.  Mitchell,  as  his  devisee,  having 
been  continuous,  peaceable,  exclusive,  unin- 
terrupted, and  adverse  to  all  persons  from 
1817  to  1841,  when  Elizabeth  died  and  the 
-defendant  took  possession.  But  the  court 
held  that  in  Maryland  a  plaintiff  in  eject- 
ment was  bound  to  recover,  not  only  on  the 
strength  of  his  own  title,  but  must  show 
that  he  had  a  legal  title  to  the  land  and  a 
right  of  possession,  and  that  he  could  not 
establish  legal  title  in  himself  without  first 
showing  the  land  had  been  granted  by  the 
state.  The  case  decides  that  upon  a  ques- 
tion of  a  conflict  of  title,  the  plaintiff  must 
prove  that  the  state  had  at  some  time 
granted  the  land.   It  was  not  a  case  of  prior 

Seaceable  possession,  interfered  with  by  the 
efendant  without  pretense  or  color  of  title, 
and  simply  as  a  mere  trespasser  or  intruder. 
£  The  cases  of  Hall  v.  Qittingt,  2  Harr.  ft 
•  J.  125,  decided  in  1807 ;*Gockey  v.  Smith, 
S  Harr.  ft  J.  20,  26,  decided  in  1810;  and 
WiUon  v.  Inloes,  11  Gill  ft  J.  351,  358,  de- 
cided in  1840, — are  cited  by  the  court,  and 
justify  the  statement  that  there  seems  to  be 
a  particular  rule  in  Maryland,  by  which  it 
is  necessary  in  actions  of  ejectment,  where 
there  is  a  real  contest  as  to  title,  to  show 
either  a  grant  from  the  lord  proprietary,  or 
the  state  as  successor,  or  else  very  strong 
facto  and  circumstances,  as  secondary  evi- 
dence upon  which  to  presume  a  grant,  as 
mentioned  in  Cockey  v.  Smith,  3  Harr.  4  J. 
20,  26.  None  of  the  cases  presents  the  phase 
of  a  mere  trespasser  intruding,  without  color 
of  title,  upon  the  possession  of  the  plaintiff 
and  ousting  him  by  a  plain  tort.  It  will  be 
observed  they  were  all  decided  since  the  ces- 
sion. A  Declaration  of  Rights  preceded  the 
first  Constitution  of  Maryland,  and  was  af- 
firmed by  it  1  Kilty's  Laws  of  Maryland, 
|  S,  Declaration  of  Righto.  It  was  therein 
provided  that  the  people  of  that  state  were 
-entitled  to  the  common  law  of  England.  The 
■decisions  of  the  courts  of  Maryland  prior  to 
the  cession  might  be  regarded  as  authority 


for  what  the  common  law  then  was  in  that 
state,  but  those  made  alter  the  cession, 
while  entitled  to  very  high  respect  as  the  de- 
cisions of  a  state  court,  are  not  to  be  re- 
garded as  authority  for  what  the  common 
law  was  prior  to  1801.  That  question  was 
not  involved  in  those  cases. 

There  are,  however,  some  cases  in  that 
state  arising  before  the  cession,  in  actions 
of  ejectment,  where  possession  alone  seems 
to  have  been  regarded  as  sufficient  to  main- 
tain the  action  as  against  an  intruder.  They 
are  Hut  chins  v.  Erickson,  1  Harr.  ft  McH. 
330,  and  House  v.  Beatty,  3  Harr.  ft  McH. 
182.  There  was  no  opinion  delivered  in 
either  case  (and  those  reports  contain  but 
few  opinions  in  any  of  the  decided  cases), 
but  the  facts  stated  in  the  first  show  that 
prior  possession  was  relied  on  as  against  an 
intruder,  by  counsel,  who  referred  to  the 
very  case  of  Allen  v.  Rivington,  2  VVms. 
Saund.  Ill,  which  was  cited  to  maintain  the 
same  proposition  by  Kent,  Ch.  J.,  in  10 
Johns.  337,  and  by  Mr.  Justice  Matthews  in 
Sabariego  v.  Maverick,  124  U.  S.  261,  31  L. 
ed.  430,  8  Sup.  Ct.  Rep.  461.  The  case  cer- 
tainly looks  in  the  direction  of  maintaining 
the  proposition  charged  by  the  court  in  this 
case.  The  facts  in  the  other  case  do  not 
make  it  so  clear.  Neither  is  very  satisfac- 
tory authority,  but  they  certainly  do  not  j 
maintain  the  proposition  ofthe  plaintiff  in  « 
error,  and  we  nave  found  no  case  that  does. 
Upon  the  whole,  we  think  the  almost  univer- 
sal character  of  the  rule  laid  down  by  the 
trial  court,  taken  in  connection  with  the 
slight  evidence  in  its  favor  in  the  two  cases 
arising  before  the  cession,  and  the  absence 
of  cases  to  the  contrary,  are  enough  to  show 
that  the  rule  prevailed  in  1801  in  Maryland 
the  same  as  elsewhere. 

There  are  no  cases  to  which  our  attention 
has  been  called  involving  this  question  in 
the  District  of  Columbia,  which  hold  a  dif- 
ferent doctrine  from  that  laid  down  herein 
by  the  trial  court.  In  a  very  late  case, 
the  opinion  in  which  was  written  by  Mr. 
Chief  Justice  Alvey  of  the  court  of  appeals, 
formerly  Chief  Justice  of  Maryland  (8taf~ 
fan  v.  Zeust,  10  App.  D.  C.  2C0) ,  he  made  use 
of  the  following  language: 

"The  action  of  ejectment  is,  strictly  speak- 
ing, a  possessory  action,  the  plaintiff  being 
required  to  show  a  present  legal  right  to  the 
possession  of  the  premises  as  against  the  de- 
fendant. This  may  be  done  by  evidence  to 
establish  the  fact  of  prior  possession  by  the 
plaintiff,  even  though  that  possession  be  for 
a  time  less  than  twenty  years;  such  posses- 
sion being  sufficient  to  give  rise  to  the  pre- 
sumption of  title  as  against  a  defendant 
who  has  subsequently  acquired  possession  by 
mere  entry  without  any  lawful  right;  pro- 
vided, however,  that  such  prior  possession 
of  the  plaintiff  was  not  voluntarily  relin- 
quished without  the  animus  yevertendi. 
Allen  t.  Rivington,  2  Wms.  Saund.  Ill; 
Smith  em  dem.  Teller  v.  Lorillard,  10  Johns. 
338,  356;  Christy  v.  Beott,  14  How.  282,  292, 
14  L  ed.  422,  426;  Sabariego  v.  Maverick, 
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124  U.  S.  296,  800,  31  L.  ed.  444,  445,  8  Sup. 
Ot  Rep.  401." 

Although  thia  exact  question  was  not  in- 
volved, it  shows  that  the  court  of  appeals  of 
the  District  was  not  of  opinion  that  the  law 
in  regard  to  ejectment  was  in  any  exception- 
al condition  here.  The  Chief  Justice  cites 
the  same  case  in  2  Saund.,  so  frequently 
cited,  to  show  the  rule  in  thia  particular. 

After  a  careful  consideration  of  the  ques- 
tion we  are  of  opinion  that  the  case  of 
Babariego  v.  Maverick,  124  U.  S.  201,  31  L. 
ed.  430,  8  Sup.  Ct  Rep.  401,  expresses  the 
true  rule  in  this  District  as  well  as  else- 
where, and  therefore  the  trial  court  was 
right  in  the  direction  given  to  the  jury,  and 
the  judgment  of  the  Court  of  Appeals,  af- 
firming that  of  the  trial  court,  mutt  be  af- 
firmed. 

(180  U.  S.  109)  "~~ *" 

CHARLES  P.  W.  NEELY,  Appt., 
v. 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Southern  District  of  New  York. 

Judicial  notice — of  relations  with  Cuba — ex- 
tradition— from  foreign  territory  under 
control  of  United  States — oooupation  of 
Cuba  —  military  government  —  constitu- 
tional guaranties  in  oase  of  crimes  against 
foreign  country — power  of  Congress  to  in- 
terfere in  government  of  Cuba. 

1.  Judicial  notice  may  be  taken  that  the  Island 
of  Cuba  was  at  the  date  of  the  act  of  Con- 
gress of  June  6,  1000,  and  still  Is,  occupied 
by,  and  under  the  control  of,  the  United 
States. 

8.  Cuba  Is  foreign  territory  within  the  mean- 
ing of  the  act  of  Congress  of  June  6,  1900, 
•mending  U.  S.  Rev.  8tnt.  I  6270,  so  as  to 
provide  for  extradition  of  persons  violating 
laws  of  foreign  territory  occupied  by,  or  un- 
der tbe  control  of,  the  United  States,  not- 
withstanding the  fact  that  the  Island  Is  un- 
der a  military  government  appointed  by  and 
representing  the  President  of  the  United 
States  In  the  work  of  assisting  the  Inhabi- 
tants of  that  Island  to  establish  a  govern- 
ment of  their  own. 

t.  it  Is  competent  for  Congress  by  legislation 
to  enforce  or  give  efficacy  to  the  provisions 
of  the  treaty  of  Paris  between  the  United 
States  and  Spain,  by  which  the  United  States 
agreed  to  assume  and  discharge  the  obliga- 
tions that  might,  under  International  law, 
result  from  the  fact  of  Its  occupation  of  Cuba, 
for  tbe  protection  of  life  and  property  there. 

4.  The  fundamental  guaranties  of  life,  liberty, 
and  property,  made  by  the  Federal  Constitu- 
tion, such  as  those  relating  to  the  writ  of 
habeas  corpus,  bills  of  attainder,  ex  pott 
facto  laws,  and  trial  by  jury  for  crimes,  have 
no  relation  to  crimes  committed  without  the 
Jurisdiction  of  the  United  States  against  the 
laws  of  a  foreign  country. 

B.  The  occupancy  and  control  of  the  island  of 
Cuba  under  military  authority  of  the  United 
States  cannot  be  deemed  to  be  an  unconstitu- 
tional and  unauthorised  Interference  with 
the  Internal  affairs  of  a  friendly  power,  by 
virtue  of  the  Joint  resolution  of  Congress  of 
April  20,  1808,  declaring  that  "the  people 
of  Cuba  are,  and  of  right  ought  to  be,  free 
and  Independent,"  since  this  declaration  was 
not  Intended  as  a  recognition  of  the  existence 


of  an  organised  government  Instituted  by  th« 
people  of  that  Island  In  hostility  to  the  gov- 
ernment maintained  by  Spain. 
4.  It  Is  not  competent  for  the  Judiciary  to 
make  any  declaration  upon  the  question  of 
the  length  of  time  during  which  Cuba  may 
be  rightfully  occupied  end  controlled  by  tbe 
United  States  In  order  to  effect  Its  pacifica- 
tion, as  It  Is  the  function  of  the  political 
branch  of  the  government  to  determine  when 
such  occupation  and  control  shall  cease,  and 
therefore  when  tbe  troops  of  tbe  United 
States  shall  be  withdrawn  from  Cuba. 

[No.  387.] 

Argued  December  10,  11,  1900.  Decided 
January  H,  1901. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  decision  denying  an 
application  for  a  writ  of  habeas  corpus  to 
obtain  discharge  from  restraint  in  extradi- 
tion proceedings.  Affirmed. 

See  same  case  below,  103  Ped.  Rep.  631. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  D.  Lindsay  and  De  Lorn- 
eey  Vicoll  tor  appellant. 

Assistant  Attorney  General  Beck  for  ap- 
pellee. 3 
.  h 
Mr.  Justice  Harlan  delivered  the  opinion  * 
of  the  court: 

By  {  S270  of  the  Revised  Statutes  of  the 
United  States  it  is  provided: 

"Whenever  there  is  a  treaty  or  convention 
for  extradition  between  the  government  of 
the  United  States  and  any  foreign  govern- 
ment, any  justice  of  the  Supreme  Court,  cir- 
cuit judge,  district  judge,  commissioner,  au- 
thorized so  to  do  by  any  of  the  courts  of  the 
United  States,  or  judge  of  a  court  of  record 
of  general  jurisdiction  of  any  state,  may,  up- 
on complaint  made  under  oath,  charging  any 
person  found  within  the  limits  of  any  Btate, 
district,  or  territory  with  having  committed  h 
within  the  jurisdiction  of  any  such  foreign  £ 
government  any  of  the  crimes* provided  for* 
by  such  treaty  or  convention,  issue  his  war- 
rant for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before  such 
justice,  judge,  or  commissioner,  to  the  end 
that  the  evidence  of  criminality  may  be 
heard  and  considered.  If,  on  such  hearing, 
he  deems  the  evidence  sufficient  to  sustain 
the  charge  under  the  provisions  of  the  prop- 
er treaty  or  convention,  he  shall  certify  the 
same,  together  with  a  copy  of  all  the  testi- 
mony taken  before  him,  to  the  Secretary  of 
State,  that  a  warrant  may  issue  upon  the 
requisition  of  the  proper  authorities  of  such 
foreign  government  for  the  surrender  of  such 
person  according  to  the  stipulations  of  the 
treaty  or  convention;  and  he  shall  issue  his 
warrant  for  the  commitment  of  the  person 
so  charged  to  the  proper  jail,  there  to  remain 
until  such  surrender  shall  be  made." 

This  section  was  amended  by  Congress 
June  0th,  1900,  by  adding  thereto  the  follow- 
ing proviso: 

"Provided,  That  whenever  any  foreign 
country  or  territory,  or  any  part  thereof,  is 
occupied  by  or  under  the  control  of  the  Unit- 
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ed  States,  any  person  who  shall  violate,  or 
who  has  violated,  the  criminal  laws  in  force 
therein,  by  the  eommission  of  any  of  the  foI< 
lowing  offenses,  namely:  Murder,  and  as- 
sault with  intent  to  eonunit  murder;  coun- 
terfeiting or  altering  money;  counterfeiting 
certificates  or  coupons  of  public  indebted- 
ness, bank  notes,  or  other  instruments  of 
public  credit,  and  the  utterance  or  circula- 
tion of  the  same;  forgery  or  altering,  and 
uttering  what  is  forgedor  altered ;  embezzle- 
ment or  oriminal  malversation  of  the  publio 
funds,  committed  by  publio  officers,  employ' 
ess,  or  depositaries;  larceny  or  embezzlement 
of  an  amount  not  less  than  one  hundred  dol- 
lars in  value,  burglary,  defined  to  be  the 
breaking  and  entering  by  night-time  into  the 
house  of  another  person  with  intent  to  com- 
mit a  felony  therein,  and  the  act  of  break- 
ing and  entering  the  house  or  building  of 
another,  whether  in  the  day  or  night  time, 
with  the  intent  to  commit  a  felony  therein; 
the  act  of  entering  or  of  breaking  and  enter- 
ing the  offices  of  the  government  and  public 
a  authorities,  or  the  offices  of  banks,  banking 
3  houses,  savings  banks,  trust  companies,  in- 
•  surance,  or  other  companies,  withthe  intent 
to  commit  a  felony  therein;  perjury  or  the 
subornation  of  perjury;  rape;  arson;  piracy 
by  the  law  of  nations ;  murder,  assault  with 
intent  to  kill,  and  manslaughter,  committed 
on  the  high  seas,  on  board  a  ship  owned  by 
or  in  control  of  citizens  or  residents  of  such 
foreign  country  or  territory  and  not  under 
the  flag  of  the  United  States  or  of  some  oth- 
er government;  malicious  destruction  of  or 
atteinpt  to  destroy  railways,  trains,  vessels, 
bridges,  dwellings,  public  edifices,  or  other 
buildings,  when  the  act  endangers  human 
life,  and  who  shall  depart  or  flee,  or  who  has 
departed  or  fled,  from  justice  therein  to  the 
United  States,  or  to  any  Territory  thereof, 
or  to  the  District  of  Columbia,  shall,  when 
found  therein,  be  liable  to  arrest  and  deten- 
tion by  the  authorities  of  the  United  States, 
and  on  the  written  request  or  requisition  of 
the  military  governor  or  other  chief  execu- 
tive officer  in  control  of  such  foreign  country 
or  territory  shall  be  returned  and  surren- 
dered, as  hereinafter  provided,  to  such  au- 
thorities for  trial  under  the  laws  in  force  in 
the  place  where  such  offense  was  committed. 
All  the  provisions  of  sections  fifty-two  hun- 
dred ana  seventy  to  fifty-two  hunderd  and 
seventy-seven  of  this  title,  so  far  as  appli- 
cable, shall  govern  proceedings  authorized  by 
this  proviso:  Provided  further,  That  such 
proceedings  shall  be  had  before  a  fudge  of 
the  courts  of  the  United  States  only,  who 
shall  hold  such  person  on  evidence  establish- 
ing probable  cause  that  he  is  guilty  of  the 
offense  charged:  And  provided  further. 
That  no  return  or  surrender  shall  be  made  of 
any  person  charged  with  the  commission  of 
an  offense  of  a  political  nature.  If  so  held 
such  person  shall  be  returned  and  surren- 
dered to  the  authorities  in  control  of  such 
foreign  country  or  territory  on  the  order  of 
the  Secretary  of  State  of  the  United  States, 
and  such  authorities  shall  secure  to  such  per- 
son a  fair  and  impartial  trial."  81  Stat  at 
L.  686,  chap.  783. 


On  the  23th  day  of  June,  1900,  a  warrant 
was  issued  by  Judge  La  combe  of  the  circuit 
court  of  the  United  State*  for  the  southern 
district  of  New  York  commanding  the  arrest 
of  Charles  F.  W.  Neely,  who,  "being  then 
and  there  a  public  employee,  to  wit, 
finance  agent  of  the  department  of  posts  in 
the  city  of  Havana,  island  of  Cuba,  on  thaN 
6th  day  of  May  in  the  year  of  our  Lord  one* 
thousand  nine  hundred,  or  about  that'time,* 
having  then  and  there  charge  of  the  collec- 
tion and  deposit  of  moneys  of  the  depart- 
ment of  posts  of  the  said  city  of  Havana,  did 
unlawfully  and  feloniously  take  and  embezzle 
from  the  public  funds  of  the  said  island  of 
Cuba  the  sum  of  $10,000  and  more,  being 
then  and  there  moneys  and  funds  which  had 
come  into  his  charge  and  under  his  control 
in  his  capacity  as  such  public  employee  and 
finance  agent,  as  aforesaid,  and  by  reason 
of  his  said  office  and  employment,  thereby 
violating  chapter  10,  article  401,  of  the  Penal 
Code  of  the  said  island  of  Cuba, — that  is  to 
say,  a  crime  within  the  meaning  of  the  said  act 
of  Congress  approved  June  6th,  1900,  as  afore- 
said, relating  to  the  'embezzlement  or  crim- 
inal malversation  of  the  public  funds  com- 
mitted by  publio  officers,  employees,  or  de- 
positaries. The  warrant  directed  the  ac- 
cused to  be  brought  before  the  judge  in  order 
that  the  evidence  of  probable  cause  as  to  his 
guilt  could  be  heard  and  considered,  and,  if 
deemed  sufficient,  that  the  same  might  be  cer- 
tified, with  a  copy  of  all  the  proceedings,  to 
the  Secretary  of  State,  that  an  order  might 
issue  for  his  return  and  surrender  pursuant 
to  the  authority  of  the  above  act  of  Congress. 

The  warrant  of  arrest  was  based  on  a  veri- 
fied written  complaint  of  an  assistant  United 
States  attorney  for  the  southern  district  of 
New  York. 

On  the  same  day  and  upon  a  like  complaint 
a  warrant  was  issued  against  Neely  by  the 
same  judge,  commanding  his  arrest  for  the 
crime  of  having  unlawfully  and  fraudulently, 
while  employed  in  and  connected  with  the 
business  and  operations  of  a  branch  of  the 
service  of  the  department  of  posts  in  Ha- 
vana, Cuba,  between  July  1st,  1899,  and  May 
1st,  lflOO,  embezzled  and  converted  to  his  own 
use  postage  stamps,  moneys,  funds,  and  prop- 
erty belonging  to  and  in  the  custody  of  that 
department,  which  had  come  into  his  custody 
and  under  his  authority  as  such  employee, 
to  the  amount  of  $57,000,  in  violation  of  gg 
37  and  55  of  the  Postal  Code  of  Cuba. 

Neely  having  been  arrested  under  these 
warrants,  application  was  made  by  the 
United  States  for  his  extradition  to  Cuba. 
The  accused  moved  to  dismiss  the  complaints  * 
upon  various  grounds.  That  motion  having  "J 
been  denied,  the  case  was  heard*  upon  evi- 
dence. In  disposing  of  the  application  for 
extradition,  Judge  Lacombe  said:  "In  the 
opinion  of  this  court,  the  government  haa 
abundantly  shown  that  there  is  probable 
cause  to  believe  that  Neely  is  guilty  of  the 
offense  of  'embezzlement  or  criminal  mal- 
versation of  the  publio  funds,'  he  being  at 
the  time  a  'public  officer,'  or  'employee,'  or 
'depositary.'  Such  an  offense  is  obnoxious 
to  the  Penal  Code  in  force  in  Cuba,  article 
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401  of  which  provides  that  'the  public  em- 
ployee who,  by  reason  of  his  office,  has  in  his 
charge  public  funds  or  property,  and  who 
should  take  (or  consent  that  others  should 
take)  any  part  therefrom,  shall  be  punished,' 
etc.  There  is  no  merit  in  the  contention  that 
this  article  applies  only  to  persons  in  the 
public  employ  of  Spain.  Spain  having  with- 
drawn from  the  bland,  its  successor  has  be- 
come the  'public*  to  which  the  Code,  remain- 
ing unrepealed,  now  refers.  The  suggestion 
that  under  this  Penal  Code  no  public 
employee  could  be  prosecuted  or  punished 
until  his  superior  had  heard  the  case  and 
turned  the  offender  over  to  the  criminal  law 
for  trial  is  matter  of  defense,  and  need  not 
be  considered  here.  The  evidence  shows 
probable  cause  to  believe  that  the  prisoner 
is  guilty  of  an  offense  defined  in  the  act  of 
June  0th,  1000,  and  which  is  also  a  violation 
of  the  criminal  Iswb  in  Cuba,  and  upon  such 
evidence  he  will  be  held  for  extradition." 
But  it  was  further  said:  "Two  obstacles 
.  .  .  now  exist.  He  [the  accused]  has 
been  held  to  bail  in  this  court  upon  a 
criminal  charge  of  bringing  into  this  dis- 
trict government  funds  embezzled  in  another 
district  He  has  also  been  arrested  in  a 
civil  action  brought  in  this  court  to  recover 
$45,000,  which,  it  is  alleged,  he  has  convert- 
ed. When  both  of  these  proceedings  have 
been  discontinued  the  order  in  extradition 
will  be  signed.  This  may  be  done  on  August 
13th  at  11  a.  it." 

Subsequently,  August  9th,  1900,  Neely 
presented  in  the  court  below  his  written  ap- 
plication for  a  writ  of  habeas  corpus,  and 
prayed  that  he  be  discharged  from  restraint 
in  the  extradition  proceedings.  He  claimed 
on  various  grounds  that  the  act  of  June  6th, 
1900,  under  which  he  was  arrested,  detained, 
and  imprisoned  was  in  violation  of  the  Con- 
stitution of  the  United  States. 

The  application  for  the  writ  of  habeas 
corpus  having  been'denied,  and  an  appeal 
having  been  duly  taken,  the  petitioner  was 
remanded  to  the  custody  of  the  marshal]  to 
await  the  determination  of  such  appeal  in 
th|s  court. 

T.  That  at  the  date  of  the  act  of  June  0th, 
1900,  the  island  of  Cuba  was  "occupied  by" 
and  was  "under  the  control  of  the  United 
States,"  and  that  it  is  still  so  occupied  and 
controlled,  cannot  be  disputed.  This  court 
will  take  judicial  notice  that  such  were,  at 
the  date  named  and  are  now,  the  relations 
between  this  country  and  Cuba.  So  that 
the  applicability  of  the  above  act  to  the  pre- 
sent case — and  this  is  the  first  question  to 
be  examined — depends  upon  the  inquiry 
whether,  within  its  meaning,  Cuba  is  to  be 
deemed  a  foreign  country  or  territory. 

We  do  not  think  this  question  at  all  dif- 
ficult of  solution  if  regard  be  had  to  the 
avowed  objects  intended  to  be  accomplished 
by  the  war  with  Spain  and  by  the  military 
occupation  of  that  island.  Let  us  see  what 
were  those  objects  as  they  are  disclosed  by 
official  documents  and  by  the  public  acts  of 
the  representatives  of  the  United  States. 

On  the  20th  day  of  April,  1898,  Congress 
passed  a  joint  resolution,  the  preamble  of 


which  recited  that  the  abhorrent  conditions 
existing  for  more  than  three  years  in  the 
island  of  Cuba,  so  near  our  own  borders,  had 
shocked  the  moral  sense  of  the  people  of  the 
United  States,  had  been  a  disgrace  to  civil- 
ization, culminating  in  the  destruction  of  a 
United  States  battleship,  with  two  hundred 
and  sixty-six  of  its  officers  and  crew,  while 
on  a  friendly  visit  in  the  harbor  of  Havana, 
and  could  not  longer  be  endured.  It  was 
therefore  resolved:  "1.  That  the  people  of 
the  island  of  Cuba  are,  and  of  right  ought 
to  be,  free  and  independent.  2.  That  it  is 
the  duty  of  the  United  States  to  demand,  and 
the  government  of  the  United  States  does 
hereby  demand,  that  the  government  of  Spain 
at  once  relinquish  its  authority  and  govern- 
ment in  the  island  of  Cuba  and  withdraw  its 
land  and  naval  forces  from  Cuba  and  Cuban 
waters.  3.  That  the  President  of  the  United 
States  be,  and  he  hereby  is,  directed  and  em- 
powered to  use  the  entire  land  and  naval 
forces  of  the  United  States,  and  to  call  into 
the  actual  service  of  the  United  States  the 
militia  of  the  several  states,  to  such  extent  as  » 
may  be  necessary  to  carry  these  resolutions  3 
into  effect  4.  That  the'United  States  here-  * 
by  disclaims  any  disposition  or  intention  to 
exercise  sovereignty,  jurisdiction,  or  control 
over  said  island  except  for  the  pacification 
thereof,  and  asserts  its  determination,  when 
that  is  accomplished,  to  leave  the  govern- 
ment and  control  of  the  island  to  its  people." 
30  Stat  at  L.  738. 

The  adoption  of  this  joint  resolution  was 
followed  by  the  act  of  April  25th,  1898,  by 
which  Congress  declared:  "1.  That  war  be, 
and  the  same  is,  hereby  declared  to  exist, 
and  that  war  has  existed  since  the  21st  day 
of  April,  1898,  including  said  day,  between 
the  United  States  of  America  and  the  King- 
dom of  Spain.  2.  That  the  President  of  the 
United  States  be,  and  he  hereby  is,  directed 
and  empowered  to  use  the  entire  land  and 
naval  forces  of  the  United  States,  and  to  call 
into  the  actual  service  of  the  United  States 
the  militia  of  the  several  states  to  such  ex- 
tent as  may  be  necessary  to  carry  this  act 
into  effect."  30  Stat  at  L.  364,  chap.  189. 

The  war  lasted  but  a  few  months.  The 
success  of  the  American  Arms  was  so  com- 
plete and  overwhelming  that  a  Protocol  of 
Agreement  between  the  United  States  and 
Spain  embodying  the  terms  of  a  basis  for 
the  establishment  of  peace  between  the  two- 
countries  was  signed  at  Washington  on  the 
12th  of  August  1898.  By  that  agreement 
it  was  provided  that  "Spain  will  relinquish 
all  claim  of  sovereignty  over  and  title  to 
Cuba,"  and  that  the  respective  countries 
would  each  appoint  commissioners  to  meet 
at  Paris  and  there  proceed  to  the  negotia- 
tion and  conclusion  of  a  treaty  of  peace.  30 
Stat,  at  L.  1742. 

Commissioners  possessing  full  authority 
from  their  respective  governments  for  that 
purpose  having  met  in  Paris,  a  treaty  of 
peace  was  signed  on  December  10th,  1898, 
and,  ratifications  having  been  duly  ex* 
changed,  it  was  proclaimed  April  11th,  1899. 
30  Stat,  at  L.  1754. 
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That  treaty  contained,  among  other  provi- 
sions, the  following: 

"Art.  I.  Spain  relinquishes  all  claim  of 
sovereignty  over  and  title  to  Cuba.  And  as 
the  island  is,  upon  its  evacuation  by  Spain, 
to  be  occupied  by  the  United  States ,  the 
United  States  will,  so  long  as  such  occupa- 
tion shall  last,  assume  and  discharge  the  obli- 
gations that  may  under  international  law 
result  from  the  fact  of  its  occupation,  for 
the  protection  of  life  and  property." 

"Art.  XVI.  It  is  understood  that  any*obli- 

fatione  assumed  in  this  treaty  by  the  United 
tates  with  respect  to  Cuba  are  limited  to 
the  time  of  its  occupancy  thereof;  but  it  will, 
upon  the  termination  of  such  occupancy,  ad- 
vise any  government  established  in  the  island 
to  assume  the  same  obligations."  30  Stat, 
at  L.  1764-17C1. 

On  the  13th  of  December,  1898,  an  order 
was  issued  by  the  Secretary  of  War  stating 
that,  by  direction  of  the  President,  a  divi- 
sion to  be  known  as  the  division  of  Cuba,  con- 
sisting of  the  geographical  departments  and 
provinces  of  the  island  of  Cuba,  with  head- 
quarters at  Havana,  was  created  and  placed 
under  the  command  of  Major  General  John 
K.  Brooke,  United  States  Army,  who  was  re- 
quired, in  addition  to  his  command  of  the 
troops  in  the  division,  to  "exercise  the  au- 
thority of  military  governor  of  the  island." 
And  on  December  28th,  1898,  General  Brooke, 
by  a  formal  order,  in  accordance  with  the 
order  of  the  President,  assumed  command 
of  that  division,  and  announced  that  he 
would  exercise  the  authority  of  military 
governor  of  the  island. 

On  the  1st  day  of  January,  1899,  at  the 
palace  of  the  Spanish  governor  general  in 
Havana,  the  soverei<mty  of  Spain  was  form- 
ally relinquished  and  General  Brooke  imme- 
diately entered  upon  the  full  exercise  of  his 
duties  as  military  governor  of  Cuba. 

Upon  assuming  the  positions  of  military 
governor  and  major  general  commanding  the 
division  of  Cuba,  General  Brooke  issued  to 
the  people  of  Cuba  the  following  proclama- 
tion: 

"Coming  among  yon  as  the  representative 
of  the  President,  in  furtherance  and  in  con- 
tinuation of  the  humane  purpose  with  which 
my  country  interfered  to  put  an  end  to  the 
distressing  condition  in  this  island,  I  deem 
it  proper  to  say  that  the  object  of  the  present 
government  is  to  give  protection  to  the  peo- 
ple, security  to  person  and  property,  to  re- 
store confidence,  to  encourage  .the  people  to 
resume  the  pursuits  of  peace,  to  build  up 
waste  plantations,  to  resume  commercial 
traffic,  and  to  afford  full  protection  in  the 
exercise  of  all  civil  and  religions  rights.  To 
this  end  the  protection  of  the  United  States 
government  will  be  directed,  and  every  pos- 
sible provision  made  to  carry'out  these  ob- 
jects through  the  channels  of  citnl  adminis- 
tration, although  under  military  control,  in 
the  interest  and  for  the  benefit  of  all  the 
people  of  Cuba  and  those  possessed  of  rights 
and  property  in  the  island.  The  civil  and 
criminal  code  which  prevailed  prior  to  the 
relinquishment  of  Spanish  soveieignty  will 
main  in  force,  with  sueh  modifications  and 
21  S.  C.  —20. 


change*  as  may  from  time  to  time  be  found 
necessary  in  the  interest  of  good  government. 
The  people  of  Cuba,  without  regard  to  pre- 
vious affiliations,  are  invited  and  urged  to 
co-operate  in  these  objects  by  the  exercise 
of  moderation,  conciliation,  and  goodwill  one 
toward  another;  and  a  hearty  accord  in  our 
humanitarian  purposes  will  insure  kind  and 
beneflcient  government.  The  military  gov- 
ernor of  the  island  will  always  be  pleased 
to  confer  with  those  who  may  desire  to  con- 
sult him  on  matters  of  public  interest." 

On  the  11th  day  of  January,  1899,  the  mil- 
itary governor,  "in  pursuance  of  the  author- 
ity vested  in  him  by  the  President  of  the 
United  States,  and  in  order  to  secure  a  bet- 
ter organization  of  the  civil  service  in  the 
island  of  Cuba,"  ordered  that  thereafter 
"the  civil  government  shall  be  administered 
by  four  departments,  each  under  the  charge 
of  its  appropriate  secretary,"  to  be  known, 
respectively,  as  the  departments  of  state  and 
government,  of  finance,  of  justice  and  public 
instruction,  and  of  agriculture,  commerce, 
industries  and  public  works,  each  under  the 
charge  of  a  secretary.  To  these  secretaries 
"were  transferred,  by  the  officers  in  charge 
of  them,  the  various  bureaus  of  the  Spanish 
civil  government."  Subsequently,  by  order 
of  the  military  governor,  a  supreme  court 
for  the  island  was  created,  with  jurisdiction 
throughout  Cuban  territory,  composed  of  a 
president  or  chief  justice,  six  associate  jus- 
tices, one  fiscal,  two  assistant  fiscals,  one 
secretary  or  chief  clerk,  two  deputy  clerks, 
and  other  subordinate  employees,  with  ad- 
ministrative functions,  as  well  as  those  of  a 
court  of  justice  in  civil  and  criminal  mat- 
ters. By  order  of  a  later  date,  issued  by  the 
military  governor,  the  jurisdiction  of  the 
ordinary  courts  of  criminal  jurisdiction  was 
defined. 

Under  date  of  July  21st,-  1899,  by  dircc-c 
tion  of  the  military  governor,  a  code  known£ 
as  the  Postal  Code  was  promulgated'and  de-* 
clared  to  be  the  law  relating  to  postal  affairs 
in  Cuba.  That  Code  abrogated  all  laws  then 
existing  in  Cuba  inconsistent  with  its  pro- 
visions. It  provided  that  the  director  gen- 
eral of  posts  of  the  island  should  have  the 
control  and  management  of  the  department 
of  posts,  and  prescribed  numerous  criminal 
offenses,  affixing  the  punishments  for  each. 
It  is  not  disputed  that  one  of  the  offenses 
charged  against  Neely  is  included  in  those 
defined  in  the  Postal  Code  established  by 
the  military  governor  of  Cuba,  and  that  the 
other  is  embraced  by  the  Penal  Code  of  that 
island  which  was  in  force  when  the  war  en- 
sued with  Spain,  and  which  by  order  of  the 
military  governor  remained  in  force,  subject 
to  such  modifications  as  might  be  found  nec- 
essary in  the  interest  of  good  government. 

On  the  13th  day  of  June,  1900,  the  pres- 
ent military  governor  of  Cuba,  General 
Leonard  Wood,  made  his  requisition  upon 
the  President  for  the  extradition  of  Neely 
under  the  act  of  Congress. 

The  facts  above  detailed  make  it  clear  that 
within  the  meaning  of  the  act  of  June  6th. 
1900,  Cuba  ia  foreign  territory.   It  cannot 
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be  regarded,  in  any  constitutional,  legal,  or 
international  sense,  a  part  of  the  territory 
of  the  United  States. 

While  by  the  act  of  April  25th,  1808,  de- 
claring war  between  this  country  and  Spain 
the  President  was  directed  and  empowered 
to  use  our  entire  land  and  naval  forces,  as 
well  as  the  militia  of  the  several  states,  to 
such  extent  as  was  necessary  to  carry  such 
act  into  effect,  that  authorization  was  not 
for  the  purpose  of  making  Cuba  an  integral 
part  of  the  United  States,  but  only  for  the 

Surpose  of  compelling  the  relinquishment  by 
pain  of  its  authority  and  government  in 
that  island  and  the  withdrawal  of  its  forces 
from  Cuba  and  Cuban  waters.  The  legisla- 
tive and  executive  branches  of  the  govern- 
ment, by  the  joint  resolution  of  April  20th, 
1898,  expressly  disclaimed  any  purpose  to 
exercise  sovereignty,  jurisdiction,  or  control 
over  Cuba  "except  for  the  pacification  there- 
of," and  asserted  the  determination  of  the 
United  States,  that  object  being  accom- 
plished, to  leave  the  government  and  control 
of  Cuba  to  its  own  people.  All  that  has  been 
edone  in  relation  to  Cuba  has  had  that  end  in 
"view,  and,  so  far  as  the  court  is  informed  by 
•the  public  history  of  the 'relations  of  this 
country  with  that  island,  nothing  has  been 
done  inconsistent  with  the  declared  object 
of  the  war  with  Spain. 

Cuba  is  none  the  less  foreign  territory, 
within  the  meaning  of  the  act  of  Congress, 
because  it  is  under  a  military  governor  ap- 
pointed by  and  representing  the  President  in 
the  work  of  assisting  the  inhabitants  of  that 
island  to  establish  a  government  of  their 
own,  under  which,  as  a  free  and  independent 
people,  they  may  control  their  own  affairs 
without  interference  by  other  nations.  The 
occupancy  of  the  island  by  troops  of  the 
United  States  was  the  necessary  result  of 
the  war.  That  result  could  not  have  been 
avoided  by  the  United  States  consistently 
with  the  principles  of  international  law  or 
with  its  obligations  to  the  people  of  Cuba. 

It  is  true  that  as  between  Spain  and  the 
United  States — indeed,  as  between  the  Unit- 
ed States  and  all  foreign  nations — Cuba,  up- 
on the  cessation  of  hostilities  with  Spain  and 
after  the  treaty  of  Paris,  was  to  be  treated 
as  if  it  were  conquered  territory.  But  as 
between  the  United  States  and  Cuba  that 
island  is  territory  held  in  trust  for  the  in- 
habitants of  Cuba,  to  whom  it  rightfully  be- 
longs, and  to  whose  exclusive  control  it  will 
be  surrendered  when  a  stable  government 
shall  have  been  established  by  their  volun- 
tary action. 

In  his  message  to  Congress  of  December 
4th,  1808,  the  President  said  that,  "as  soon 
as  we  are  in  possession  of  Cuba  and  have 
pacified  the  island,  it  will  be  necessary  to 
give  aid  and  direction  to  its  people  to  form 
a  government  for  themselves,"  and  that,  "un- 
til there  is  complete  tranquility  in  the  island 
and  a  stable  government  inaugurated,  mili- 
tary occupation  will  be  continued."  Noth- 
ing in  the  treaty  of  Paris  stands  in  the  way 
of  this  declared  object,  and  nothing  existed, 
at  the  date  of  the  passage  of  the  act  of  June 


6th,  1900,  indicating  any  change  in  the  pol- 
icy of  our  government  as  denned  in  the  joint 
resolution  of  April  20th,  1898.  In  reference 
to  the  declaration,  in  that  resolution,  of  the 
purposes  of  the  United  States  in  relation  to 
Cuba,  the  President  in  his  annual  message 
of  December  5th,  1899,  said  that  the  pledge 
contained  in  it  "is  of  the  highest  honorable 
obligation,  and  must  be  sacredly  kept."  In-jj 
deed,  the  treaty  of  Paris  contemplated  only" 
a  temporary  occupancy  and*  control  of  Cuba* 
by  the  United  States.  While  it  was  taken 
for  granted  by  the  treaty  that,  upon  the 
evacuation  by  Spain,  the  island  would  be  oc- 
cupied by  the  United  States,  the  treaty  pro- 
vided that,  "so  long  as  such  occupation  shall 
last,"  the  United  States  should  "assume  and 
discharge  the  obligations  that  may,  under 
international  law,  result  from  the  fact  of  its 
occupation  for  the  protection  of  life  and 
property."  It  further  provided  that  any  ob- 
ligations assumed  by  the  United  States,  un- 
der the  treaty,  with  respect  to  Cuba,  were 
"limited  to  the  time  of  its  occupancy  there- 
of," but  that  the  United  States,  upon  the 
termination  of  such  occupancy,  should  "ad- 
vise any  government  established  in  the  is- 
land to  assume  the  same  obligations/' 

It  cannot  be  doubted  that  when  the  United 
States  enforced  the  relinquishment  by  Spain 
of  her  sovereignty  in  Cuba,  and  determined 
to  occupy  and  control  that  island  until  there 
was  complete  tranquility  in  all  its  borders 
and  until  the  people  of  Cuba  had  created  for 
themselves  a  stable  government,  it  succeeded 
to  the  authority  of  the  displaced  government 
bo  far  at  least  that  it  became  its  duty,  under 
international  law  and  pending  the  pacifica- 
tion of  the  island,  to  protect  in  all  appro- 
priate legal  modes  the  lives,  the  liberty,  and 
the  property  of  all  those  who  submitted  to 
the  authority  of  the  representatives  of  this 
country.  That  duty  was  recognized  in  the 
treaty  of  Paris;  and  the  act  of  June  6th, 
1900,  so  far  as  it  applied  to  cases  arising  in 
Cuba,  was  in  aid  or  execution  of  that  treaty, 
and  in  discharge  of  the  obligations  imposed 
by  its  provisions  upon  the  United  States. 
The  power  of  Congress  to  make  all  laws  nec- 
essary and  proper  for  carrying  into  execu- 
tion as  well  the  powers  enumerated  in  I  8 
of  article  I.  of  the  Constitution  as  all  others 
vested  in  the  government  of  the  United 
States,  or  in  any  department  or  the  officers 
thereof,  includes  the  power  to  enact  such 
legislation  as  is  appropriate  to  give  efficacy 
to  any  stipulations  which  it  is  competent 
for  the  President  by  and  with  the  advice 
and  consent  of  the  Senate  to  insert  in  a 
treaty  with  a  foreign  power.  What  legisla- 
tion by  Congress  could  be  more  appropriate 
for  the  protection  of  life  and  property  in 
Cuba,  while  occupied  and  controlled  by  theet 
United  States,  than  legislation  securing  the* 
return  to  that  island,  to  be  tried  by*its  con-* 
stituted  authorities,  of  those  who,  having 
committed  crimes  there,  fled  to  this  country 
to  escape  arrest,  trial,  and  punishment?  No 
crime  is  mentioned  in  the  extradition  act  of 
June  6th,  1000,  that  does  not  have  some  re- 
lation to  the  safety  of  life  and  property.  And 
the  provisions  of  that  act  requiring  the  sarv 
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render  of  any  public  officer,  employee,  or  de- 
positary fleeing  to  the  United  States  after 
having  committed  in  a  foreign  country  or 
territory  occupied  by  or  under  the  control 
of  the  United  States  the  crime  of  "embezzle- 
ment or  criminal  malversation  of  the  public 
funds"  have  special  application  to  Cuba  in 
its  present  relations  to  this  country. 

We  must  not  be  understood,  however,  as 
saying  that,  but  for  the  obligation  imposed 
by  the  treaty  of  Paris  upon  the  United  States 
to  protect  life  and  property  in  Cuba  pending 
its  occupancy  and  control  of  that  island, 
Congress  would  have  been  without  power  to 
enact  such  a  statute  as  that  of  June  6th, 
1900,  so  far  as  it  embraced  citizens  of  the 
United  States  or  persons  found  in  the  United 
States  who  had  committed  crimes  in  the  for- 
eign territory  so  occupied  and  controlled  by  the 
United  States  for  temporary  purposes.  That 
question  is  not  open  on  this  record  for  exam- 
ination, and  upon  it  we  express  no  opinion. 
It  is  quite  sufficient  in  this  oase  to  adjudge, 
as  we  now  do,  that  it  was  competent  for  Con- 
gress, by  legislation,  to  enforce  or  give  effi- 
cacy to  the  provisions  of  the  treaty  made  by 
the  United  States  and  Spain  with  respect  to 
the  island  of  Cuba  and  its  people. 

II.  It  is  contended  that  the  act  of  June 
8th,  1900,  is  unconstitutional  and  void  in 


that  it  does  not  secure  to  the  accused,  when  'should  not  be  extradited  for  trial  in  the* 


surrendered  to  a  foreign  country  for  trial  in 
its  tribunals,  all  of  the  rights,  privileges, 
and  immunities  that  are  guaranteed  by  the 
Constitution  to  persons  charged  with  the 
eommission  in  this  country  of  crime  against 
the  United  States.  Allusion  is  here  made 
to  the  provisions  of  the  Federal  Constitution 
relating  to  the  writ  of  habeas  corpus,  bills 
of  attainder,  em  post  facto  laws,  trial  by 
jury  for  crimes,  and  generally  to  the  funda- 
mental guaranties  of  life,  liberty,  and  prop- 
erty embodied  in  that  instrument.  The  an- 
swer to  this  suggestion  is  that  those  provi- 
sions have  no  relation  to  crimes  committed 
w without  the  jurisdiction  of  the  United  States 
5  against  the  laws  of  a  foreign  country. 
•  *In  connection  with  the  above  proposition, 
we  are  reminded  of  the  fact  that  the  appel- 
lant is  a  citizen  of  the  United  States.  But 
such  citizenship  does  not  give  him  an  im- 
munity to  commit  crime  in  other  countries, 
nor  entitle  him  to  demand,  of  right,  a  trial 
in  any  other  mode  than  that  allowed  to  its 
own  people  by  the  country  whose  laws  he  has 
violated  and  from  whose  justice  he  has  fled. 
When  aa  American  citizen  commits  a  crime 
in  a  foreign  country,  he  cannot  complain  if 
required  to  submit  to  such  modes  of  trial 
and  to  such  punishment  as  the  laws  of  that 
country  may  prescribe  for  its  own  people, 
unless  a  different  mode  be  provided  for  by 
treaty  stipulations  between  that  country 
and  the  United  States.  By  the  act  in  ques- 
tion the  appellant  cannot  be  extradited  ex- 
cept upon  the  order  of  a  judge  of  a  court  of 
the  United  States,  and  then  only  upon  evi- 
dence establishing  probable  cause  to  believe 
him  guilty  of  the  offense  charged;  and  when 
tried  in  tie  country  to  which  he  is  sent,  he 
is  secured  by  the  same  act  "a  fair  and  im- 
partial trial,"— not  necessarily  a  trial  ac- 


cording to  the  mode  prescribed  by  this  coun- 
try for  crimes  committed  against  its  laws, 
but  *  trial  according  to  the  modes  estab- 
lished in  the  country  where  the  crime  was 
committed,  provided  such  trial  be  had  with- 
out discrimination  against  the  accused  be- 
cause of  his  American  citizenship.  In  the 
judgment  of  Congress  these  provisions  were 
deemed  adequate  to  the  ends  of  justice  in 
cases  of  persons  committing  crimes  in  a  for- 
eign country  or  territory  "occupied  by  or  un- 
der the  control  of  the  United  States,"  and 
subsequently  fleeing  to  this  country.  We 
cannot  adjudge  that  Congress  in  this  matter 
has  abused  its  discretion,  nor  decline  to  en- 
force obedience  to  its  will  as  expressed  in 
the  act  of  June  6th,  1900. 

ILL  Another  contention  of  the  appellant 
is  that  as  Congress,  by  the  joint  resolution 
of  April  20th,  1898,  declared  that  "the  peo- 
ple of  Cuba  are,  and  of  right  ought  to  be,  free 
and  independent,"  and  as  peace  has  existed 
since,  at  least,  the  military  forces  of  Spain 
evacuated  Cuba  on  or  about  January,  1899, 
the  occupancy  and  control  of  that  island  un- 
der the  military  authority  of  the  United 
States  is  without  warrant  in  the  Constitu- 
tion, and  an  unauthorized  interference  with 
the  internal  affairs  of  a  friendly  power;* 
consequently,  is  is  argued,  the  appellant?} 


courts  established  under  the  orders  issued 
by  the  military  governor  of  the  island.  In 
support  of  this  proposition  it  is  said  that 
the  United  States  recognized  the  existence 
of  the  Republic  of  Cuba,  and  that  the  war 
with  Spain  was  carried  on  jointly  by  the  al- 
lied forces  of  the  United  States  and  of  that 
Republic. 

Apart  from  the  view  that  it  is  not  com- 
petent for  the  judiciary  to  make  any  declara- 
tion upon  the  question  of  the  length  of  time 
during  which  Cuba  may  be  rightfully  occu- 
pied and  controlled  by  the  United  States  in 
order  to  effect  its  pacification, — it  being  the 
function  of  the  political  branch  of  the  gov- 
ernment to  determine  when  such  occupation 
and  control  shall  oease,  and  therefore  when 
the  troops  of  the  United  States  shall  be 
withdrawn  from  Cuba, — the  contention  that 
the  United  States  recognized  the  existence 
of  an  established  government  known  as  the 
Republic  of  Cuba,  but  is  now  using  its  mili- 
tary or  executive  power  to  displace  or  over- 
throw it,  is  without  merit.  The  declaration 
by  Congress  that  the  people  of  Cuba  were, 
and  of  right  ought  to  be,  free  and  independent, 
was  not  intended  as  a  recognition  oi  the  ex- 
istence of  an  organized  government  insti- 
tuted by  the  people  of  that  island  in  hostil- 
ity to  the  government  maintained  by  Spain. 
Nothing  more  was  intended  than  to  express 
the  thought  that  the  Cubans  were  entitled 
to  enjoy — to  use  the  language  of  the  Presi- 
dent in  his  message  of  December  5th,  1897— 
that  "measure  of  self-control  which  is  the 
inalienable  right  of  man,  protected  in  their 
right  to  reap  the  benefit  of  the  exhaustleas 
treasure  of  their  country."  In  the  same  mes- 
sage the  President  said:  "It  is  to  be  seri- 
ously considered  whether  the  Cuban  insur- 
rection possesses  beyond  dispute  the  attri- 
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butes  of  statehood,  which  alone  can  demand 
the  recognition  of  belligerency  in  its  favor. 
The  same  requirement  must  certainly  be  no 
less  seriously  considered  when  the  graver 
issue  of  recognizing  independence  is  in  ques- 
tion." Again,  in  his  message  of  April  11th, 
1898,  referring  to  the  suggestion  that  the 
independence  of  the  Republic  of  Cuba  should 
be  recognized  before  this  country  entered 
upon  war  with  Spain,  he  said:  "Such  recog- 
is  nition  is  not  necessary  in  order  to  enable  the 
2  United  States  to  intervene  and  pacify  the 
•  island.  To  commit  this  country  "now  to  the 
recognition  of  any  particular  government  in 
Cuba  might  subject  us  to  embarrassing  con- 
ditions of  international  obligation  toward 
the  organization  to  be  recognized.  In  case 
of  intervention  our  conduct  would  be  sub- 
ject to  the  approval  or  disapproval  of  such 
government.  We  should  be  obliged  to  sub- 
mit to  its  direction,  and  to  assume  to  it  the 
mere  relation  of  a  friendly  ally."  To  this 
may  be  added  the  significant  fact  that  the 
first  part  of  the  joint  resolution  as  origin- 
ally reported  from  the  Senate  committee 
read  as  follows  "That  the  people  of  the  isl- 
and of  Cuba  are,  and  of  right  ought  to  be, 
free  and  independent,  and  that  the  govern- 
ment of  the  United  States  hereby  recognise* 
the  Republic  of  Cuba  as  the  true  and  lawful 
government  of  the  island."  But  upon  full 
consideration  the  views  of  the  President  re- 
ceived the  sanction  of  Congress,  and  the 
words  in  italics  were  stricken  out.  It  thus 
appears  that  both  the  legislative  and  execu- 
tive branches  of  the  government  concurred 
in  not  recognizing  the  existence  of  any  such 
government  as  the  Republic  of  Cuba.  It  is 
true  that  the  co-operation  of  troops  com- 
manded by  Cuban  officers  was  accepted  by 
the  military  authorities  of  the  United  States 
in  its  efforts  to  overthrow  Spanish  authority 
in  Cuba.  Yet  from  the  beginning  to  the  end 
of  the  war  the  supreme  authority  in  all  mil- 
itary operations  in  Cuba  and  in  Cuban  wa- 
ters against  Spain  was  with  the  United 
States,  and  those  operations  were  not  in  any 


sense  under  the  control  or  direction  of  the 
troops  commanded  by  Cuban  officers. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  act  of  June  6th,  1800,  is  not  in  vio- 
lation of  the  Constitution  of  the  United 
States,  and  that  this  case  comes  within  the 

E revisions  of  that  act.  The  court  below 
aving  found  that  there  was  probable  cause 
to  believe  the  appellant  guilty  of  the  of- 
fenses charged,  the  order  for  his  extradition 
was  proper,  and  no  ground  existed  for  his 
discharge  on  habeas  corpus. 

The  judgment  of  the  Circuit  Court  is 
therefore  affirmed. 


(180  U.  S.  126) 
CHARLES  F.  W.  NEELY,  Appt, 
«. 

WILLIAM  HENKEL,  United  States  Mar- 
shal in  and  for  the  Southern  District  of 
New  York. 

Extradition — habeas  corpus. 

This  case  follows  the  decision  Is  the  preceding 
case  of  the  same  name. 

[No.  406.] 

Decided  January  H,  1901. 

See  same  case  below,  103  Fed.  Rep.  628. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  record  in  this  case,  it  is  admitted, 
shows  the  same  state  of  facts  as  in  the  case 
juat  decided,  ante,  302.  This  was  a  second  ap- 
plication for  a  writ  of  habeas  corpus,  upon 
substantially  the  same  grounds  as  were  urged 
in  the  other  case.  The  additional  allegations 
in  this  application  for  the  writ  did  not  ma- 
terially change  the  situation. 

For  the  reasons  stated  in  the  opinion  just 
delivered,  the  judgment  of  the  Circuit  Court 
is  affirmed. 
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(180  U.  S.  1S9) 

FRED  HEWITT,  Plff.  in  flrr, 
v. 

EM1L  SCHULTZ  and  Friederika  Sehnltc 

Railroad  land  grant* — withdrawal  of  indem- 
nity lands. 

i.  The  construction  given  by  the  Land  Depart- 
ment since  1888  to  the  Northern  Pacific  land 
grant  act  of  1864,  that  the  Land  Department 
was  not  authorized  thereby  to  withdraw  from 
the  settlement  laws  any  lands  within  the  In- 
demnity limits  of  the  grant  upon  the  mere 
receipt  and  approval  oX  the  map  of  definite 
location  of  the  railroad.  Is  not  so  plainly  or 
palpably  erroneous  as  to  Justify  the  Supreme 
Court  of  the  United  State*  In  adopting  a  dif- 
ferent construction,  In  view  of  the  provisions 
of  |  6  that  "the  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale,  or  entry, 
or  pre-emption  before  or  after  they  are  sur- 
veyed except  by  said  company  as  provided  In 
this  act,"  but  that  the  provisions  of  the  pre- 
emption and  homestead  lawa  "shall  be,  and 
the  same  are  hereby,  extended  to  all  other 
lands  on  the  line  of  said  road  when  surveyed, 
excepting  those  hereby  granted  to  said  com- 
pany." 

S.  A  certificate  of  the  Commissioner  of  the 
General  Land  Office,  of  a  deficiency  In  the 
grant  of  lands  to  the  Northern  Pacific  Ball- 
road  Company,  can  be  given  no  effect  In  an 
action  in  ejectment  In  which  defendants 
claim  title,  as  purchasers  from  the  railroad 
company,  of  lands  within  the  Indemnity  lim- 
its of  the  grant,  where  the  certificate  was  not 
given  in  any  proceeding  pending  between  the 
parties  in  the  Land  Department,  and  hss 
never  been  recognized  by  the  department,  and 
the  company  has  not  been  relieved  from  the 
specification  of  losses  In  making  Indemnity 
selections  on  account  of  an  ascertained  defi- 
ciency In  the  grant. 

[No.  34.] 

Argued  Ootober  IS,  16,  1900.   Decided  Jan- 
uary 7, 1901. 

IN  ERROR  to  the  Supreme  Court  of  North 
Dakota  to  review  a  decision  reversing  a 
judgment  for  plaintiff  in  an  action  for  eject- 
ment. Reversed. 

See  same  case  below,  7  N.  D.  601,  76  N.  W. 
230. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  McGowan,  James  A.  Kel- 
logg, C.  D.  Austin,  George  Turner,  and 
George  B.  Patrick  for  plaintiff  in  error. 

Messrs.  C.  W.  Burnt  and  James  B. 
Kerr  for  defendants  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 
0    This  action  is  in  the  nature  of  ejectment. 

*  It  was  brought  to  recover  the  possession  of 

•  the  northeast  quarter  of  section  13 'township 
132,  north  of  range  57,  west  of  the  6th  prin- 
cipal meridian,  situated  in  the  county  of  Sar- 
gent, North  Dakota,  and  of  which  the  plain- 
tiff Hewitt,  now  plaintiff  in  error,  claimed  to 
be  the  owner  in  fee  in  virtue  of  a  patent  is- 
sued to  him  by  the  United  States. 

The  present  defendants  in  error,  who  were 
defendants  below,  claimed  title  as  purchasers 
from  the  Northern  Pacific  Railroad  Com- 
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pany,  which  asserted  ownership  of  the  land 
in  virtue  of  the  act  of  Congress  of  July  2d, 
1864,  granting  public  lands  to  that  corpora- 
tion to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  Lake  Superior  to 
Puget  sound  on  the  Pacific  coast  by  the 
northern  route.  13  Stat,  at  L.  365,  chap. 
217. 

There  was  a  verdict  and  judgment  in  the 
court  of  original  jurisdiction  in  favor  of  the 
plaintiff.  But  that  judgment  was  reversed 
in  the  supreme  court  of  North  Dakota,  and 
the  cause  was  remanded,  with  directions  to 
dismiss  the  action.  7  N.  D.  601,  76  N.  W. 
230. 

This  appeal  questions  the  final  judgment 
of  the  highest  court  of  North  Dakota  upon 
the  ground  that  it  denied  to  Hewitt  rights 
and  privileges  specially  set  up  and  claimed 
by  him  under  the  laws  of  the  United  States. 

The  record  contains  a  voluminous  finding 
of  facts  baaed  upon  the  stipulation  of  the 
parties.  In  the  view  taken  of  the  case  by 
this  court  many  of  those  facts  are  imma- 
terial. The  precise  case  to  be  determined  is 
shown  by  the  following  statement,  based 
upon  the  finding  of  facts: 

On  the  30th  day  of  March,  1872,  the  rail- 
road company,  having,  by  a  map,  designated 
its  general  route  from  the  Red  River  of  the 
North  to  the  Missouri  river  in  the  then  ter- 
ritory of  Dakota,  an  acting  commissioner  of 
the  General  Land  Office  transmitted  to  the 
register  and  receiver  of  the  proper  local  of- 
fice a  diagram  showing  such  route,  and,  in 
conformity  with  instructions  from  the  Sec- 
retary of  the  Interior,  directed  them  "to 
withhold  from  sale  or  location,  pre-emption, 
or  homestead  entry  all  the  surveyed  or  un- 
surveyed  odd-numbered  sections  of  public 
lands  falling  within  the  limits  of  40  miles" 
(the  place  or  granted  limits)  as  designated 
on  such  map.  This  order  took  effect  April 
22d,  1872,  on  which  day  it  was  received  at  h 
the  local  land  office.  J 
*  The  land  in  dispute  is  conterminous  with  • 
the  general  route  of  the  railroad  as  indicated 
by  the  above  map. 

On  the  11th  day  of  June,  1873,  the  rail- 
road company  having  previously  filed  a  map 
of  the  definite  location  of  its  line  from  the 
Red  River  of  the  North  to  the  Missouri  river 
in  Dakota  territory,  the  General  Land  Office 
transmitted  to  the  local  land  office  a  diagram 
showing  the  40  and  50-mile  limits  of  the  land 
grant  along  that  line,  and  that  office  was  di- 
rected "to  withhold  from  sale  or  entry  all 
the  odd-numbered  sections,  both  surveyed  or 
unsurveyed,  falling  within  those  limits,  and 
to  hold  subject  to  pre-emption  and  home- 
stead entry  only  the  even-numbered  sections 
at  $2.50  per  acre  within  the  40-mile  limits, 
and  $1.25  per  acre  between  the  40  and  50- 
mile  or  indemnity  limits."  This  order  was 
recorded  at  the  local  land  office  June  24th, 
1873. 

The  land  in  dispute,  the  finding  of  facts 
states,  was  conterminous  with  such  line  of 
definite  location,  was  more  than  40  but 
within  50  miles  of  such  line,  that  is,  was 
within  the  indemnity  limits,  and  was  at  the 
date  of  such  location  public  lands  to  which 
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the  United  States  had  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated, 
free  from  pre-emption  or  other  claims  or 
rights,  and  nonmineral  in  character. 

It  may  be  here  observed  that  the  control' 
ling  question  in  this  case  is  whether  it  was 
competent  for  the  Secretary  of  the  Interior, 
upon  receiving  and  approving  the  map  of  the 
definite  location  of  the  road,  to  make  the 
above  order  of  withdrawal  in  respect  of  the 
odd-numbered  sections  of  lands  within  the 
indemnity  limits,  that  is,  of  lands  between 
the  40-mile  and  60-mile  limits.  This  ques- 
tion will  be  adverted  to  after  we  shall  have 
stated  other  facta  material  in  the  case. 

On  or  about  the  10th  day  of  April,  1882, — 
the  railroad  company  not  having  at  that 
time  made  or  attempted  to  make  any  selec- 
tion of  lands  in  the  indemnity  limits  to  sup- 
ply losses  in  the  place  limits, — Hewitt,  be- 
ing qualified  to  acquire  and  hold  lands  un- 
der the  pre-emption  laws  of  the  United 
States,  settled  upon  and  improved  the  lands 
here  in  dispute  with  the  intention  of  enter- 
ing the  same  under  the  provisions  of  the 
act  of  Congress  approved  September  4th, 
9  1841  (5  Stat,  at  L.  453,  chap.  16),  and  the 
J1  acts  "supplemental  thereto  and  amendatory 
thereof,  authorizing  the  entry  and  purchase 
of  public  lands  by  citizens  of  the  United 
States  and  by  those  who  declared  their  in- 
tention to  become  citizens. 

The  township  embracing  the  land  in  dis- 
pute was  surveyed  in  July,  1882,  and  the 
plat  of  survey  was  filed  in  the  local  land  of- 
fice on  the  13th  day  of  October  of  the  same 
year. 

On  the  2d  day  of  November,  1882,  Hewitt 
presented  to  the  proper  United  States  local 
land  office  a  declaratory  statement  for  this 
land,  as  provided  by  law,  which  was  received, 
filed,  and  placed  upon  the  records  of  that 
office. 

On  the  10th  day  of  March,  1883,  the  rail- 
road company  filed  in  the  local  land  office 
a  list  of  selections  of  land  "in  bulk"  embrac- 
ing the  land  in  dispute,  which,  as  already 
stated,  was  within  the  indemnity  limits  of 
the  railroad  company. 

Having  from  the  day  of  his  settlement 
upon  the  land  until  April  4th,  1883,  resided 
upon  and  cultivated  the  same  as  required  by 
law,  Hewitt,  on  the  day  last  named,  submit- 
ted his  final  proofs  for  the  land,  and  duly 
tendered  to  the  local  land  office  the  govern- 
ment's price  for  it,  together  with  all  required 
fees.  But  such  final  proof  was  rejected,  the 
reason  assigned  for  such  rejection  being 
that  the  land  had  been  withdrawn  from  en- 
try under  the  act  of  July  2d,  1864,  granting 
lands  to  the  Northern  Pacific  Railroad  Com- 
pany, and  the  acts  of  Congress  supplemental 
thereto  and  amendatory  thereof.  From  that 
decision  Hewitt  appealed  to  the  Commis- 
sioner of  the  General  Land  Office,  and  on  the 


decision  of  the  local  land  office. 

On  the  21st  of  June,  1884,  while  Hewitt 
waa  in  possession,— he  had  been  in  actual 
possession  since  April  10th,  1882,  and  had 
made  valuable  improvements  on  the  land, — 
the  defendant  Emil  Sehnlts  (his  codefendant 


being  his  wife)  made  a  contract  with  the 
railroad  company,  by  which  the  latter 
agreed,  in  consideration  of  $1,200,  to  sell  and 
convey  to  the  former  the  land  in  dispute. 
Thereupon  Schultz  entered  upon  the  land, 
ousting  Hewitt  from  actual  possession,  and 
taking  up  his  residence  thereon,  and  culti- 
vating the  same.  Schultz  having  paid  the 
above  consideration,  the  railroad  company 
conveyed  the  land  to  him.  But  the  convey- 
ance waa  not  made  until  December  18th^j 
1880.  * 
*  Before  that  conveyance  was  made,  namely,* 
on  the  16th  day  of  August,  1887,  the  Secre- 
tary of  the  Interior  revoked  the  above  order 
withdrawing  the  odd-numbered  sections  of 
the  indemnity  lands  from  sale  or  entry. 

Subsequently,  October  12th,  1887,  the  rail- 
road company  filed  in  the  local  land  office 
a  list  designating  an  amount  of  lands  equal 
to  those  "selected"  in  the  list  of  March  19th, 
1883,  as  having  been  lost  and  excepted  from 
the  grant,  and  within  its  place  lands  as  de- 
fined on  the  map  of  definite  location. 

Of  the  decision  of  the  Commissioner  of  the 
General  Land  Office  on  the  5th  day  of  Octo- 
ber, 1883,  Hewitt  had  no  notice  whatever  un- 
til on  or  about  August  1st,  1888.  On  the 
latter  day  he  applied  for  a  review  by  the 
Commissioner.  That  review  was  had  with 
the  result  that  the  decision  of  the  local  land 
office  against  Hewitt  was  reversed  and  set 
aside,  his  final  proofs  were  admitted,  and 
the  selection  by  the  railroad  was  held  for 
cancelation. 

In  his  opinion  delivered  September  25th, 
1888,  the  Commissioner  said :  "Said  tract  is 
within  the  60-mile  indemnity  limit  of  the 
withdrawal  for  the  benefit  of  the  Northern 
Pacific  Railroad  Company,  ordered  by  letter 
from  this  office,  dated  June  11th,  1873,  re- 
ceived at  the  local  land  office  then  at  Pem- 
bina, June  24th,  1873.  The  township  was 
surveyed  July  12th  to  27th,  1882,  and  the 
plat  of  survey  was  filed  in  your  office  on  the 
13th  day  of  October  following;  the  whole  of 
said  section  was  selected  by  the  agent  of  the 
railroad  company  March  10th,  1883,  per  list 
No.  6.  .  .  .  The  final  proof  submitted  by 
applicant  shows  that  he  is  a  native-born  citi- 
zen, over  twenty-one  years  of  age,  and  a  qual- 
ified pre-emptor,  July  10th,  1882;  his  im- 
provements consisted  of  a  frame  house,  16x 
16  feet,  stable  10x12  feet,  and  20  acres  of 
ground  broken,  the  value  of  the  same  being 
estimated  at  $350.  This  declaratory  state- 
ment was  presented  for  filing  within  the  time 
prescribed  by  law  and  was  accepted  by  your 
office,  a  receipt  issuing  therefor.  Under  the 
late  decision  of  the  Hon.  Secretary  of  the  In- 
terior in  the  case  of  the  Northern  P.  R.  Co. 
v.  Miller,  7  Land  Dec.  100,  it  is  held  that 
the  withdrawal  of  the  indemnity  lands  for 
the  benefit  of  said  company  was  prohibited^ 
by  the  6th  section  of  the  granting  act,  and,  J; 


5th  of  October,  1883,  that  officer  affirmed  the  "being  in  violation  of  law  and  without  effect,* 


was  not  operative  to  defeat  the  righto  of 
bom  fide  adverse  claimants  under  the  gen- 
eral laws  of  the  United  States,  who  settled 
on  lands  within  such  limits  prior  to  the  time 
when  selection  by  the  railroad  had  been 
mad*.   In  view  of  the  fact  that  claimant  as- 
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tablished  his  actual  residence  and  had  per- 
manent improvement*  upon  the  land  prior  to 
the  government  surrey  or  selection  by  the 
railroad  company,  his  claim  was  superior 
thereto,  and  hence  office  decision  of  October 
6th,  1883,  is  set  aside,  Hewitt's  final  proof 
admitted,  and  the  selection  by  the  railroad 
company  held  for  cancelation." 

The  next  step  was  the  filing,  by  the  rail- 
road  company  on  the  23d  day  of  February, 
1892,  of  a  rearranged  list  of  selections, — 
"tract  for  tract"  selection, — selecting  the 
tract  in  dispute  for  one  previously  selected 
in  Wisconsin,  but  which  was  lost  to  the  com- 
pany. 

The  railroad  company  having  appealed 
from  the  decision  of  September  26th,  1888, 
in  favor  of  Hewitt,  the  Secretary  of  the  In- 
terior, by  a  decision  rendered  August  11th, 
1894,  sustained  Hewitf  s  right  to  the  land. 
The  Secretary,  addressing  the  Commissioner 
of  the  General  Land  Office,  said:  "I  have 
considered  the  appeal  of  the  Northern  Pacific 
Railroad  Company  from  your  office  decision 
of  September  25th,  1888,  holding  for  cancela- 
tion its  indemnity  selection  of  the  N.  B.  % 
sec.  13,  T.  132  N.,  R.  57  W.,  Fargo,  North 
Dakota,  on  account  of  the  prior  claim  of 
Fred  Hewitt  under  his  pre-emption  filing 
upon  which  he  has  submitted  proof.  Your 
office  decision  is  based  upon  the  holding  that 
prior  to  selection  lands  within  said  limits 
arre  subject  to  appropriation  as  other  public 
lands,  which  is  m  harmony  with  the  recent 
decisions  of  this  Department  in  the  case  of 
Northern  P.  R.  Co.  v.  Davit,  19  Land  Dec 
87,  and  your  office  decision  is  therefore  af- 
firmed, and  the  company's  selection  will  be 
canceled." 

In  conformity  with  the  decision  of  the  Sec- 
retary of  the  Interior,  and  based  upon  the 
final  pre-emption  proof  made  by  Hewitt,  a 
patent  of  the  United  States  was  issued  to 
io  him  on  the  22d  day  of  June,  1896. 
2  We  have  seen  from  the  above  statement 
*  that  upon  the  filing  •and  acceptance  of  the 
map  of  the  definite  location  of  the  line  of  the 
Northern  Pacific  Railroad,  the  Land  Office 
withdrew  from  sale  or  entry  all  the  odd- 
numbered  sections,  surveyed  and  unsurveyed, 
within  both  the  place  and  indemnity  limits. 
Was  it  competent  for  the  Secretary  of  the 
Interior,  immediately  upon  the  acceptance 
of  the  map  of  definite  location,  to  include  in 
his  withdrawal  from  sale  or  entry  lands 
within  the  indemnity  limits  t  Was  he  in- 
vested with  any  such  authority  by  the  act  of 
July  2d,  1864  (13  Stat,  at  L.  365,  chap. 
217)  T  Dfd  Congress  intend,  by  that  act,  to 
declare  that  when  the  railroad  company  in- 
dicated its  line  of  definite  location  the  odd- 
numbered  sections  outside  of  the  40-mile 
limit  and  within  the  60-mile  limit,  on  each 
side  of  such  line,  along  the  whole  of  the  line 
thus  located,  should  not  be  subject  to  the 
pre-emption  and  homestead  laws  until  it  was 
finally  ascertained  whether  the  railroad  com- 
pany was  entitled,  by  reason  of  the  loss  of 
lands  within  the  place  or  granted  limits,  to 
gp  into  the  indemnity  limits  in  order  to  ob- 
tain lands  to  meet  such  losst  An  answer  to 
these  questions  may  be  found  in  the  act  of 


July  2d,  1804,  as  interpreted  by  the  Land 
Department  for  many  years  past.  We  will 
now  advert  to  such  of  the  provisions  of  that 
act  as  are  pertinent  to  the  present  inquiry. 

By  the  3d  section  of  the  act  Congress 
granted  to  the  Northern  Pacific  Railroad 
Company  "every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  twenty  alternate  sec- 
tions per  mile,  on  each  side  of  said  railroad 
line,  as  said  company  may  adopt,  through 
the  territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each 
side  of  said  railroad  whenever  it  passes 
through  any  state,  and  whenever,  on  the  line 
thereof,  the  United  States  have  full  title, 
not  reserved,  sold,  granted,  or  otherwise  ap- 
propriated, and  free  from  pre-emption  or 
other  claims  or  rights,  at  the  time  the  line 
of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office;  and  when- 
ever, prior  to  said  time,  any  of  said  sections 
or  parts  of  sections  shall  have  been  granted, 
sold,  reserved,  occupied  by  homestead  set- 
tlers, or  pre-empted,  or  otherwise  disposed 
of,  other  lands  shall  be  selected  by  said  com- 
pany in  lieu  thereof,  under  the  direction  of  _ 
the  Secretary  of  the  Interior,  in  alternate* 
'sections,  and  designated  by  odd  numbers,  not* 
more  than  10  mileB  beyond  the  limits  of  said 
alternate  sections  .  .  .  Provided,  fur- 
ther, That  all  mineral  lands  be,  and  the  same 
are  hereby,  excluded  from  the  operations  of 
this  act,  and  in  lieu  thereof  a  like  quantity 
of  unoccupied  and  unappropriated  agricul- 
tural lands,  in  odd-numbered  sections,  near- 
est to  the  line  of  said  road,  may  be  selected 
as  above  provided.  ..." 

This  section  has  been  often  under  exam- 
ination by  this  court,  and  in  repeated  deci- 
sions it  has  been  held  that  the  act  of  Con- 
gress "granted  to  the  Northern  Pacific  Rail- 
road Company  only  public  land  to  which  the 
United  States  had  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims  or 
rights  at  the  time  it»  line  of  road  was  defi- 
nitely fused,  and  a  plat  thereof  filed  in  the  of- 
fice of  the  Commissioner  of  the  General 
I/and  Office," — lands  that  were  not,  at  that 
time,  free  from  pre-emption  or  other  claims 
or  rights  being  excluded  from  the  grant. 
United  States  v.  Northern  P.  R.  Co.  162  U. 
S.  284,  296,  38  L.  ed.  443,  448,  14  Sup.  Ct 
Rep.  698;  Northern  P.  R.  Co.  v.  Sander*,  160 
U.  S.  020,  634,  036,  41  L.  ed.  1139,  1144,  17 
Sup.  Ct.  Rep.  671,  and  United  Btates  v.  Ore- 
yon  <t  O.  R.  Co.  176  U.  S.  28,  42,  44  L.  ed. 
358,  364,  20  Sup.  Ct  Rep.  261 ;  and  authori- 
ties cited  in  each  case.  The  cases  all  speak 
of  the  granted  lands  as  those  within  the 
place  limits. 

The  4th  section  of  the  act  provided :  "That 
whenever  said  'Northern  Pacific  Railroad 
Company'  shall  have  twenty-five  consecutive 
miles  of  any  portion  of  said  railroad  and 
telegraph  line  ready  for  the  service  contem- 
plated, the  President  of  the  United  States 
shall  appoint  three  commissioners  to  exam- 
ine the  same,  and  if  it  shall  appear  that 
twenty-five  consecutive  miles  of  said  road 
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and  telegraph  line  have  been  completed  is  a 
good,  substantial,  and  workmanlike  manner, 
as  in  all  other  respects  required  by  this  act, 
the  Commissioners  shall  so  report  to  the 
President  of  the  United  States,  and  patents 
of  lands,  as  aforesaid,  shall  be  issued  to  said 
company,  confirming  to  said  company  the 
right  and  title  to  said  lands,  situated  oppo- 
site to,  and  conterminous  with,  said  com- 
pleted section  of  said  road;  and,  from  time 
to  time,  whenever  twenty-five  additional  con- 
secutive miles  shall  have  been  constructed, 
h  completed,  and  in  readiness  as  aforesaid,  and 
3  verified  by  said  Commissioners  to  the  Presi- 

•  dent  of  the  "United  States,  then  patents  shall 
be  issued  to  said  company  conveying  the  ad- 
ditional sections  of  land  as  aforesaid,  and  so 
on  as  fast  as  every  twenty-five  miles  of  said 
road  it  completed  as  aforesaid:  Provided, 
That  not  more  than  ten  sections  of  land  per 
mile,  as  said  road  shall  be  completed,  shall 
be  conveyed  to  said  company  for  all  that 
part  of  said  railroad  lying  east  of  the  west- 
ern boundary  of  the  state  of  Minnesota,  un- 
til the  whole  of  said  railroad  shall  be  fin- 
ished and  in  good  running  order,  as  a  first- 
class  railroad,  from  the  place  of  beginning 
on  Lake  Superior  to  the  western  boundary 
of  Minnesota:  Provided,  also,  That  lands 
shall  not  be  granted  under  the  provisions  of 
this  act  on  account  of  any  railroad,  or  part 
thereof,  constructed  at  the  date  of  the  pas- 
sage of  this  act." 

But  so  far  as  the  present  case  is  concerned 
the  most  material  section  of  the  act  is  the 
6th.  That  section  provided:  "That  the 
President  of  the  United  States  shall  cause 
the  lands  to  be  surveyed  for  forty  miles  in 
width  on  both  sides  of  the  entire  line  of  said 
road,  after  the  general  route  shall  be  fixed, 
and  as  fast  as  may  be  required  by  the  con- 
struction of  said  railroad;  and  the  odd  sec- 
tions of  land  hereby  granted  shall  not  be  li- 
able to  sale,  or  entry,  or  pre-emption  before 
or  after  they  are  surveyed,  except  by  said 
company,  as  provided  in  this  act;  but  the 
provisions  of  the  act  of  September,  1841  [5 
Stat,  at  L.  453.  chap.  16],  granting  pre-emp- 
tion rights,  and  the  acts  amendatory  thereof, 
and  of  the  act  entitled  'An  act  to  Secure 
Homesteads  to  Actual  Settlers  on  the  Pub- 
lic Domain,'  approved  May  20th,  1862  [12 
Stat,  at  L.  392.  chap.  751,' shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands 
on  the  line  of  said  road,  when  surveyed,  ex- 
cepting those  hereby  granted  to  said  com- 
pany. And  the  reserved  alternate  sections 
shall  not  be  sold  by  the  government  at  a 
price  less  than  two  dollars  and  fifty  cents 
per  acre,  when  offered  for  sale." 

It  is  contended  that,  construing  the  3d 
and  6th  sections  together,  it  is  clear  that  the 
words,  "the  odd  sections  of  land  hereby 
granted,"  in  the  first  part,  and  the  words 
"excepting  those  hereby  granted  to  said  com- 
pany, in  the  latter  part,  of  the  6th  section, 
refer  to  the  lands  described  in  the  1st  section 
of  the  act, — that  is,  to  the  odd-numbered  sec- 
tions in  the  place  limits  which  were  free 
id  from  pre-emption  or  other  claims  or  rights, 
3  and  had  not  been  appropriated  by  the  United 

•  States»prior  to  the  definite  location  of  the 


road ;  that  at  to  "all  other  lands  on  the  line 
of  the  said  road,  when  surveyed,"  the  act  ex- 
pressly declares  that  the  provisions  of  the 
pre-emption  act  of  1841  and  the  acts  amend- 
atory thereof,  and  of  the  homestead  act  of 
1802,  should  extend  to  them;  that  Congress 
took  pains  to  declare  that  it  did  not  exclude 
from  the  operation  of  those  statutes  any 
lands  except  those  granted  to  the  company 
in  the  place  limits  of  the  road,  which  were 
unappropriated  when  the  line  of  the  rail- 
road was  definitely  fixed;  and  that  if,  at  the 
time  such  line  was  "definitely  fixed,"  it  ap- 
peared that  any  of  the  lands  granted,  that 
is,  lands  in  the  place  limits,  had  been  sold, 
granted,  or  otherwise  appropriated,  then, 
but  not  before,  the  company  was  entitled  to 
go  into  the  indemnity  limits  beyond  the  40- 
mile  aud  within  the  50-mile  line,  and,  under 
the  direction  of  the  Secretary  of  the  Inte- 
rior, and  not  otherwise,  select  odd-numbered 
sections  to  the  extent  necessary  to  supply 
the  loss  in  the  place  limits.  It  is  also  con- 
tended that  the  object  of  the  reference  in  the 
6th  section  of  the  Northern  Pacific  act  to  the 
pre-emption  and  homestead  acts  could  only 
have  been  to  bring  the  odd-numbered  sec- 
tions in  the  indemnity  limits  within  the  op- 
eration of  those  acts. 

This  construction  of  the  act  of  July  2d, 
1864,  finds  support  in  legislation  enacted 
subsequently  and  before  the  railroad  com- 
pany filed  its  map  of  general  route.  By  a 
joint  resolution  approved  May  31st,  1870, 
Congress  declared  "that  the  Northern  Pacific 
Railroad  Company  be,  and  hereby  is,  author- 
ized .  .  .  also  to  locate  and  construct, 
under  the  provisions  and  with  the  privileges, 
grants,  and  duties  provided  for  in  its  act  of 
incorporation,  its  main  road  to  some  point 
on  Puget  sound,  via  the  valley  of  the  Colum- 
bia river,  with  the  right  to  locate  and  con- 
struct its  branch  from  some  convenient  point 
on  its  main  trunk  line  across  the  Cascade 
mountains  to  Puget  sound ;  and  in  the  event 
of  there  not  being  in  any  state  or  territory 
in  which  said  main  line  or  branch  may  be  lo- 
cated, at  the  time  of  the  final  location  there- 
of, the  amount  of  lands  per  mile  granted  by 
Congress  to  said  company,  within  the  limits 
prescribed  by  its  charter,  then  said  company 
shall  be  entitled,  under  the  directions  of  thee 
Secretary  of  the  Interior,  to  receive  so  manyv 
sections  of  land*  belonging  to  the  United ? 
States,  and  designated  by  odd  numbers,  in 
such  state  or  territory,  within  ten  miles  on 
each  side  of  said  road,  beyond  the  limits  pre- 
scribed in  said  clwrter,  as  will  make  up  such 
deficiency,  on  said  main  line  or- branch,  ex- 
cept mineral  and  other  lands  as  excepted  in 
the  charter  of  said  company  of  1864,  to  the 
amount  of  the  lands  that  have  been  granted, 
sold,  reserved,  occupied  by  homestead  set- 
tlers, pre-empted,  or  otherwise  disposed  of 
subsequent  to  the  passage  of  the  act  of  July 
2d,  1804.    .    .    ."    16  Stat,  at  L.  378. 

Thus,  it  seems,  a  second  indemnity  limit 
was  established  into  which  the  company 
could  go  and  obtain  lands  in  lieu  of  lands 
lost  to  it  in  the  granted  or  place  limits. 

We  do  not  find  from  the  published  deci- 
sions of  the  Land  Department  that  the  ques- 
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tiou  of  the  power  of  the  Secretary  of  the  In- 
terior, simply  upon  the  definite  location  of 
the  Northern  Pacific  Railroad,  to  withdraw 
from  the  operation  of  the  pre-emption  and 
homestead  laws  lands  within  the  indemnity 
limits,  was  ever  distinctly  presented  and  dis- 
posed of  prior  to  the  year  1888.  It  was 
mooted  in  the  case  of  the  Atlantic  &  P.  R. 
Co.  reported  in  8  Land  Dec.  84,  87.  The 
3d  and  6th  sections  of  the  charter  of  that 
company  were  the  same  as  the  3d  and  0th 
sections  above  quoted,  of  the  charter  of  the 
Northern  Pacific  Railroad  Company.  From 
the  opinion  of  Secretary  Lamar  in  that  case, 
we  infer  that  some  of  his  predecessors  had 
assumed  that  the  power  to  withdraw  lands 
in  indemnity  limits  from  sale  or  entry  could 
be  exercised  upon  the  definite  location  of  the 
railroad  even  before  it  had  been  ascertained 
by  losses  in  place  limits  that  the  company 
must  look  to  the  indemnity  limits  in  order 
to  supply  its  grant.  The  Secretary  Baid: 
"Were  I  called  upon  to  treat  as  an  original 
proposition  the  question  as  to  the  legal  au- 
thority of  the  Secretary  to  withdraw  from 
the  operation  of  the  settlement  laws  lands 
within  the  indemnity  limits  of  said  grant,  I 
should  at  least  have  such  doubts  of  the  exis- 
tence of  any  such  authority  as  to  have  re- 
strained me  of  its  exercise.  It  would  seem 
that  the  very  words  of  the  act,  'the  odd-num- 
bered sections  of  land  hereby  granted  shall 
enot  be  liable  to  sale  or  entry  or  pre-emption 
S  before  or  after  they  are  surveyed,  except  by 
•said  company,  as 'provided  in  this  act,'  of 
themselves  indicate  most  clearly  the  legis- 
lative will  that  there  should  not  be  with- 
drawn, for  the  benefit  of  said  company,  from 
sale  or  entry,  any  other  lands  except  the  odd- 
numbered  sections  within  the  granted  limits, 
as  expressly  designated  in  the  act.  But 
when  the  provision  following  this,  in  the  very 
same  sentence,  is  considered, — "but  the  pro- 
visions of  the  act  of  September,  1841,  grant- 
ing pre-emption  rights,  and  the  acts  amenda- 
tory thereof,  and  of  the  act  entitled  'An  Act 
to  Secure  Homesteads  to  Actual  Settlers 
upon  the  Public  Domain,'  approved  May 
20th.  186a,  shall  be,  and  the  same  are  hereby, 
extended  to  all  other  lands  on  the  line  of  said 
road  when  surveyed,  excepting  those  hereby 
granted  to  said  company,' — it  is  difficult  to 
resist  the  conclusion  that  Congress  intended 
that  'all  other  lands  excepting  those  hereby 
granted  to  said  company'  shall  be  open  to 
settlement  under  the  pre-emption  and  home- 
stead laws,  and  to  prohibit  the  exercise  of 
any  discretion  in  the  Executive  in  the  mat- 
ter of  determining  what  lands  shall  or  shall 
not  be  withdrawn.  Waiving  all  question  as 
to  whether  or  not  said  granting  act  took 
from  the  Secretary  all  authority  to  with- 
draw said  indemnity  limits  from  settlement, 
it  is  manifest  that  the  said  act  gave  no  spe- 
cial authority  or  direction  to  the  Executive 
to  withdraw  said  lands;  and  when  such  with- 
drawal was  made  it  was  done  by  virtue  of 
the  general  authority  over  such  matters  pos- 
sessed by  the  Secretary  of  the  Interior,  and 
in  the  exercise  of  his  discretion;  so  that, 
were  the  withdrawal  to  be  revoked,  no  law 
would  be  violated,  no  contract  broken.  The 


company  would  be  placed  exactly  in  the  posi- 
tion which  the  law  gave  it,  and  deprived  of 
no  rights  acquired  thereunder.  It  would 
yet  have  its  right  to  select  indemnity  for 
lost  lands,  but  in  so  doing  it  would  have  no 
advantage  over  the  settler,  as  it  now  has  in 
contravention  of  the  policy  of  the  govern- 
ment in  denial  of  the  rights  unquestionably 
conferred  upon  settlers  by  the  land  laws  of 
the  country,  apparently  specially  protected 
by  the  provisions  of  the  granting  act  under 
consideration." 

But  in  1888  the  question  was  directly  pre- 
sented to  Secretary  Vilas  in  northern  P.  R. 
Co.  v.  Miller ,  7  Land  Dec.  100,  120  (referred 
to  in  the  decision  of  the  Commissioner  of  theH 
General  Land  Office  of  September  25th,  1888,«a 
upholding  Hewitt's'claim ) ;  and  it  was  there* 
held,  in  an  elaborate  opinion,  that  the  North- 
ern Pacific  act  forbade  the  Land  Department 
to  withdraw  from  the  operation  of  the  pre- 
emption and  homestead  laws  any  lands  with- 
in the  indemnity  limits  of  the  grant  made  by 
the  act  of  July  2d,  1864.   The  Secretary 
said: 

"In  my  opinion,  and  it  is  with  great  defer- 
ence that  I  present  it,  the  granting  act  not 
only  did  not  authorize  a  withdrawal  of  lands 
in  the  indemnity  limits,  but  forbade  it.  The 
difference  between  lands  in  the  granted  lim- 
its, and  lands  in  indemnity  limits,  and  be- 
tween the  time  and  manner  in  which  the  title 
of  the  United  States  changes  to  and  vests 
in  the  grantee,  accordingly  as  lands  are  with- 
in one  or  the  other  of  these  limits,  has  been 
clearly  defined  by  the  Supreme  Court,  and 
it  is  sufficient  to  state  the  well-settled  rules 
upon  this  subject. 

"As  to  the  lands  in  the  primary,  or  grant- 
ed, limits:  'The  title  to  the  alternate  sec- 
tions to  be  taken  within  the  limit,  when  all 
the  odd  sections  are  granted,  becomes  fixed, 
ascertained,  and  perfected  in  each  case  by 
this  location  of  the  line  of  road,  and  in  case 
of  each  road  the  title  relates  back  to  the  act 
of  Congress.'  fit.  Paul  <&  8.  C.  R.  Co.  v. 
Winona  &  8t.  P.  R.  Co.  112  U.  S.  720,  726, 
28  L.  ed.  872,  874,  5  Sup.  Ct.  Rep.  334;  Mis- 
souri, K.  <£  T.  R.  Co.  v.  Kansas  P.  R.  Co.  07 
U.  S.  401,  501,  24  L.  ed.  1095,  1098;  Van 
Wyok  v.  Knevals,  106  U.  S.  360,  27  L.  ed. 
201,  1  Sup.  Ct.  Rep.  336;  Cedar  Rapids  A 
U.  River  R.  Co.  v.  Herring,  110  U.  S.  27,  28 
L.  ed.  56,  3  Sup.  Ct  Rep.  485 ;  Qrinnell  v. 
Chicago,  R.  I.  &  P.  R.  Co.  103  U.  S.  739.  26 
L.  ed.  456.  As  to  indemnity  limits:  'The 
time  when  the  right  to  lands  becomes  vested, 
which  are  to  be  selected  within  given  limits 
under  these  land  grants,  whether  the  selec- 
tion is  in  lieu  of  lands  deficient  within  the 
primary  limits  of  the  grant  or  of  lands 
which  for  other  reasons  are  to  be  selected 
within  certain  secondary  limits,  is  different 
in  regard  to  those  that  are  ascertained  with- 
in the  primary  limits  by  the  location  of  the 
line  of  the  road.  In  Ryan  v.  Central  P.  R. 
Co.  99  U.  S.  382,  25  L.  ed.  305,  this  court, 
speaking  of  a  contest  for  lands  of  this  class, 
said:  "It  was  within  the  secondary  or  in- 
demnity territory  where  that  deficiency  was 
to  be  supplied.  The  railroad  company  had 
not  and  could  not  have  any  claim  to  it  as- 
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til  specially  selected,  as  it  was  for  that  pur- 
pose ;"  and  the  reason  given  for  this  is  that 
N  "when  the  road  was  located  and  the  maps 
to  were  made  the  right  of  the  company  to  the 
7  odd  •sections  first  named  became  fixed  and 
absolute.  With  respect  to  the  lieu  lands,  as 
they  are  colled,  the  right  was  only  a  float,  and 
attached  to  no  specified  tracts  until  the  se- 
lection was  actually  made  in  the  manner  pre- 
scribed." The  same  idea  is  suggested,  though 
not  positively  affirmed,  in  the  case  of  Orin- 
neU  v.  Chicago,  It.  I.  &  P.  R.  Co.  103  U.  8. 
730,  26  L.  ed.  456.  In  the  case  of  Cedar 
Rapids  4  U.  River  R.  Co.  v.  Herring,  110  U. 
8.  27,  28  L.  ed.  56,  3  Sup.  Ct.  Rep.  485,  this 
principle  became  the  foundation,  after  much 
consideration,  of  the  judgment  of  the  court 
rendered  at  the  last  term.  And  the  same 
principle  is  announced  at  this  term  in  the 
case  of  the  Kansas  P.  R.  Co.  v.  Atchison,  T. 
A  8.  F.  R.  Co.  112  U.  8.  414,  28  L.  ed.  704, 
6  Sup.  Ct  Rep.  208.  The  reason  for  this  is 
that,  as  no  vested  right  can  attach  to  the 
lands  in  place — the  odd-numbered  sections 
within  6  miles  of  each  side  of  the  road — un- 
til these  sections  are  ascertained  and  identi- 
fied by  a  legal  location  of  the  line  of  the 
road,  so,  in  regard  to  the  lands  to  be  selected 
within  a  still  larger  limit  their  identifica- 
tion cannot  be  known  until  the  selection  is 
made.  It  may  be  a  long  time  after  the  line 
of  the  road  is  located  before  it  is  ascertained 
how  many  sections,  or  parts  of  sections, 
within  the  primary  limits  have  been  lost  by 
sale  or  pre-emption.  It  may  be  still  longer 
before  a  selection  is  made  to  supply  this  loss.' 
[8t.  Paul  it  8.  C.  R.  Co.  v.  Winona  <t  St.  P. 
R.  Co.  112  U.  8.  720,  731,  28  L.  ed.  872,  876, 
5  Sup.  Ct  Rep.  334.] 

"The  consequence  of  this  difference  is  that, 
until  a  valid  selection  by  the  grantee  is  made 
from  the  lands  within  the  indemnity  limits, 
they  are  entirely  open  to  disposition  by  the 
United  States,  or  to  appropriation  under  the 
laws  of  the  United  States  for  the  disposition 
of  the  public  lands.  There  is  nothing  to  the 
line  bounding  the  indemnity  limits  to  dis- 
tinguish lands  within  it  from  any  other  pub- 
lic lands;  the  only  purpose  of  that  being  to 

Elace  a  boundary  upon  the  right  of  selection 
l  the  grantee  to  make  good  losses  sustained 
within  granted  limits.  This  effect  has  been 
most  explicitly  declared  by  the  Supreme 
Court  in  the  case  of  the  Kansas  P.  R.  Co.  v. 
Atchison,  T.  d  B.  F.  R.  Co.  112  U.  S.  414, 
28  L.  ed.  794,  5  Sup.  Ct  Rep.  208,  and  in 
other  cases.  In  that  case,  the  court  said  of 
an  order  of  the  Commissioner  of  the  General 
a  Land  Office  similar  to  this,  so  far  as  appli- 
cable to  indemnity  limits:  'The  order  of 
•  withdrawal  of  lands  along  the'probable  lines 
of  the  defendant's  road  made  on  the  19th  of 
March,  1863,  by  the  Commissioner  of  the 
General  Land  Office,  affected  no  rights  which 
without  it  would  have  been  acquired  to  the 
land,  nor  in  any  respect  controlled  the  sub- 
sequent grant.'  It  also  said  of  the  indem- 
nity limits  under  discussion  there:  'For 
what  was  thus  excepted  from  the  granted 
limits  other  lands  were  to  be  selected  from 
adjacent  lands,  if  any  then  remained,  to 
which  no  other  valid  claims  had  originated. 


But  what  unappropriated  lands  would  thus 
be  found  and  selected  could  not  be  known  be- 
fore actual  selection.  A  right  to  select  them 
within  certain  limits,  in  case  of  deficiency 
within  the  10-mile  limit  was  alone  con- 
ferred, not  a  right  to  any  specific  land  or 
lands  capable  of  identification  by  any  prin- 
ciples of  law  or  rules  of  measurement  Nei- 
ther locality  nor  quantity  is  given  from 
which  such  lands  could  be  ascertained.  If, 
therefore,  when  such  selection  was  to  be 
made,  the  lands  from  which  the  deficiency 
was  to  be  supplied  had  been  appropriated  by 
Congress  to  other  purposes,  the  right  of  se- 
lection became  a  barren  right  for  until  se- 
lection was  made  the  title  remained  in  the 
government  subject  to  its  disposal  at  its 
pleasure.' 

"It  was  in  view  of  this  difference  and  its 
consequences  that  the  language  of  the  grant- 
ing act  was  employed  by  Congress,  by  which 
it  was  explicitly  provided  that  the  provi- 
sions of  the  pre-emption  and  homestead  laws 
'shall  be,  and  the  same  are  hereby,  extended 
to  all  other  lands  on  the  line  of  said  road, 
when  surveyed,  excepting  those  hereby  grant 
ed  to  said  company.'  If  lands  within  the 
indemnity  limits  are  to  be  regarded  as  'on 
the  line  of  said  road,'  this  declaration  ap- 
pears to  me  prohibitory  of  any  withdrawal, 
for  the  benefit  of  this  road.  It  might  be 
that  such  lands  could  be  withdrawn  for  some 
other  public  purpose,  within  executive  au- 
thority to  provide  for,  such,  for  example,  as 
to  constitute  a  reservation  for  Indians.  But 
this  language  was  introduced  into  the  same 
section  which  declared  the  granted  lands  not 
to  be  liable  to  sale,  etc.,  and,  immediately 
following  that  declaration,  and  in  the  same 
sentence,  so  as  obviously  to  mark  the  legis- 
lative intent  to  make  clearly  distinguishable 
the  lands  beyond  the  granted  limits  as* 
being  liable  to  disposition  under  those  laws." 
Having  so  explicitlf*declared,  it  was  not  nec-» 
essary  to  add  a  prohibition  upon  executive 
officers  against  withdrawal  for  the  benefit  of 
the  road.  It  gave  to  any  person  entitled  un- 
der the  pre-emption  or  homestead  laws  to 
take  any  such  lands  the  absolute  right  to 
acquire  any  proper  quantity  thereof,  in  ac- 
cordance therewith ;  and  this  right  an  execu- 
tive officer  could  not  deprive  the  settler  of. 
The  act  as  much  makes  that  his  right  as  it 
makes  it  the  right  of  the  company  to  take 
the  others. 

"I  cannot  be  satisfied  with  the  idea  that 
this  language  was  so  introduced  in  immedi- 
ate qualification  of  and  distinction  upon  the 
words  rendering  lands  in  the  granted  limits 
'not  liable  to  sale  or  entry*  for  the  mere  pur- 
pose of  declaring  'what  was  already  enacted 
by  general  laws.'  The  general  laws  applied 
without  this  declaration,  and  they  applied 
more  extensively  than  this  would  apply 
them,  since  by  the  general  laws  entries  of 
other  kinds  might,  if  conditions  concurred, 
be  also  made.  The  aim  of  this  language  was, 
as  I  am  forced  to  read  it,  towards  the  avail- 
ability to  settlement  of  all  lands  not  granted. 
It  was  a  vast  grant  and,  even  as  so  limited, 
a  threatening  shadow  to  fall  on  the  settle- 
ment of  the  Northwest    Well  might  Con- 


Digitized  by 


Google 


1900. 


HEWITT  v. 


SCHULTZ. 


810 


gress  say,  The  lands  granted  you  shall  have, 
but  you  shall  tie  up  no  more  from  the  actual 
settler  to  the  prevention  of  development.' 

"It  may  be  claimed  that  the  words,  'all 
other  lands  on  the  line  of  said  road,'  do  not 
embrace  lands  within  the  indemnity  limits. 
That  construction  would  seem  still  more  to 
deny  the  Commissioner's  power  to  withdraw 
them;  since  it  cannot  be  supposed  Congress 
intended  him  to  withdraw  lands  not  on  the 
line  of  the  road.  But  the  phrase  immediate- 
ly after  employed  in  the  section, — 'the  re- 
served alternate  sections,' — when  speaking 
of  the  lands  to  which  the  double  minimum 
price  must  be  attached,  seems  to  indicate 
clearly  that  Congress  had,  in  the  use  of  the 
former  a  more  comprehensive  meaning  than 
simply  to  include  by  it  the  lands  of  the  even- 
numbered  sections  within  the  granted  lim- 
its. 

"The  Supreme  Court  appears  to  have  fairly 
set  this  question  at  rest  in  the  case  of  United 
States  v.  Burlington  <t  U.  River  B.  Co.  98 
U.  8.  339,  26  L.  ed.  200,  where  it  is  said  of 
to  the  similar  point  raised  in  respect  to  the  line 
g  then  under  consideration:  'And  the  land 
•  was  taken  along  such  line  in  the  sense  of  the 
statute,  when  taken  along  the  general  direc- 
tion or  course  of  the  road  within  lines  per- 
pendicular to  it  at  each  end.  The  same 
terms  are  used  in  the  grant  to  the  Union 
Pacific  Company,  in  which  the  lateral  limit 
is  20  miles;  and  if  a  section  at  that  dis- 
tance from  the  road  can  be  said  to  be  along 
its  line,  it  is  difficult  to  give  any  other  mean, 
ing  than  this  to  the  language.  They  cer- 
tainly do  not  require  the  land  to  be  contigu- 
ous to  the  road;  and  if  not  contiguous,  it  is 
not  easy  to  say  at  what  distance  the  land  to 
be  selected  would  cease  to  be  along  its  line.' 

"The  general  rule  alluded  to  in  the  opin- 
ion, that  lands  once  properly  withdrawn  by 
executive  order  remain  so  until  restored  to 
market  by  like  order  or  by  statute,  is  not 
questioned.  But  every  such  general  rule 
yields  to  the  will  of  the  legislature  in  a  par- 
ticular case;  and  the  considerations  present- 
ed are  designed  to  show  the  grounds  of  my 
opinion  that  the  legislation  is  in  this  case 
particular  and  exhaustive." 

The  same  question  arose  in  Northern  P.  B. 
Co.  v.  Davis,  19  Land  Dec.  87,  90,  and  Secre- 
tary Smith  expressed  his  concurrence  in  the 
views  announced  by  Secretaries  Lamar  and 
Vilas.  Beferring  to  certain  passages  in  the 
opinion  of  Secretary  Vilas,  he  said :  "These 
views  alone  would  be  sufficient,  in  my  judg- 
ment, to  sustain  the  conclusion  reached  in 
this  case,  but  I  am  not  left  to  stand  upon 
them  only,  for  Congress  in  the  same  section 
has  gone  further.  Not  content  with  order- 
ing a  withdrawal,  that  body  expressly  de- 
clared a  prohibition  against  the  making  of 
any  other  withdrawal,  when  it  said,  in  the 
next  clause  of  the  same  sentence,  that  the 
provisions  of  the  pre-emption  and  homestead 
laws  'shall  be,  and  hereby  are,  extended  to 
all  other  lands  on  the  line  of  the  said  road 
when  surveyed,  excepting  those  hereby  grant- 
ed to  said  company/  Here  is  an  enactment 
in  which  the  most  comprehensive  language 
is  used.   Having  withdrawn  the  granted 


sections,  'all  other*  lands  within  the  grant, 
along  the  line  of  the  road,  are  being  legislat- 
ed for.  It  would  seem,  therefore,  to  follow 
logically,  when  it  was  commanded  that  the 
pre-emption  and  homestead  laws  be  extended 
to  'all  other  lands,'  it  was  all  those  lands 
within  the  limits  of  the  grant  which  had  notg 
been  otherwise  disposed  of  by  the  act.  The*; 
'other'  lands  within  the  limits  of  the  grant* 
were  the  reserved  sections  and  the  odd  and 
even  sections  within  the  indemnity  limits, 
and  it  is  clear  to  my  mind  that  Congress 
meant  all  of  those  lands,  for  'all'  other  lands 
surely  cannot  mean  only  a  portion  of  the 
other  lands.  Qui  omne  dicit,  nihil  excludit 
is  a  maxim  well  recognized  in  the  construc- 
tion of  statutes,  and  is  applicable  here. 
This  aspect  of  the  case  is  presented  and  fully 
discussed  by  Mr.  Secretary  Vilas  in  the  Guil- 
ford Miller  Gate;  and  concurring  in  his  rea- 
soning, it  is  not  necessary  that  there  should 
be  further  elaboration  of  the  argument.  The 
views  which  I  have  herein  expressed  were  en- 
tertained also  by  Mr.  Secretary  Lamar,  and 
are  clearly  and  tersely  stated  by  him  in  his 
opinion,  before  quoted  from,  in  the  case  of 
the  Atlantic  <&  P.  B.  Co.  in  0  Land  Dec  p. 
87." 

It  was  admitted  at  the  hearing  that  the 
construction  of  the  Northern  Pacific  act  of 
1864  announced  by  Secretary  Vilas  had  been 
adhered  to  in  the  administration  of  the  pub- 
lic lands  by  the  Land  Department.  We  are 
now  asked  to  overthrow  that  construction  by 
holding  that  it  was  competent  for  the  Land 
Department,  immediately  upon  the  definite 
location  of  the  line  of  the  railroad,  to  with- 
draw from  the  settlement  laws  all  the  odd- 
numbered  sections  within  the  indemnity  lim- 
its as  defined  by  the  act  of  Congress.  If  this 
were  done,  it  is  to  be  apprehended  that  great 
if  not  endless  confusion  would  ensue  in  the 
administration  of  the  public  lands,  and  that 
the  rights  of  a  vast  number  of  people  who 
have  acquired  homes  under  the  pre-emption 
and  homestead  laws,  in  reliance  upon  the 
ruling  of  Secretary  Vilas  and  his  successors 
in  office,  would  be  destroyed.  Of  course,  if 
the  ruling  of  that  office  was  plainly  errone- 
ous, it  would  be  the  duty  of  the  court  to  give 
effect  to  the  will  of  Congress;  for  it  is  the 
settled  doctrine  of  this  court  that  the  prac- 
tice of  a  department  in  the  execution  of  a 
statute  is  material  only  when  doubt  exists 
as  to  its  true  construction. 

But  without  considering  the  matter  as  if 
it  were  for  the  first  time  presented,  it  is  suf- 
ficient to  say  that  the  question  before  us  can- 
not be  said  to  be  free  from  doubt.  The  in- 
tention of  Congress  has  not  been  so  clearly 
expressed  as  to  exclude  construction  or  ar-K 
gument  in  support  of  the  view  taken  by  Sec-S 
retaries'Lamar,  Vilas,  and  Smith,  and  upon* 
which  the  Land  Department  has  acted  since 
1888.  "It  is  the  settled  doctrine  of  this 
court,"  as  was  said  in  United  States  v.  Ala- 
bama O.  8.  R.  Co.  142  U.  S.  615,  621,  35  L. 
ed.  1134,  1136,  12  Sun.  Ct.  Bep.  308,  "that, 
in  case  of  ambiguity,  the  judicial  department 
will  lean  in  favor  of  a  construction  given  to 
a  statute  by  the  department  charged  with  the 
execution  of  such  statute,  and,  if  such  con- 
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struction  be  acted  upon  for  a  number  of 
years,  will  look  with  disfavor  upon  any  sud- 
den change,  whereby  parties  who  have  con- 
tracted with  the  government  upon  the  faith 
of  such  construction  may  be  prejudiced." 
These  observations  apply  to  the  case  now  be- 
fore us,  and  lead  to  the  conclusion  that  if  the 
practice  in  the  Land  Department  could  with 
reason  be  held  to  have  been  wrong,  it  can- 
not be  said  to  have  been  so  plainly  or  palpa- 
bly wrong  as  to  justify  the  court,  after  the 
lapse  of  so  many  years,  in  adjudging  that  it 
had  misconstrued  the  act  of  July  2d,  1804. 
The  order  of  withdrawal  by  the  Secretary 
of  the  Interior,  upon  which  the  title  of  the 
railroad  company  depends,  being  out  of  the 
way,  there  is  no  legal  ground  to  question  the 
title  of  the  plaintiff  to  the  land  in  dispute. 

It  is  appropriate  to  refer  to  one  other 
matter.  It  appears  from  the  finding  of 
facts  that  Mr.  Lamoreux,  when  Commission- 
er of  the  General  Land  Office,  issued  a  cer- 
tificate, dated  May  2d,  1890,  in  which  it  was 
stated:  "I  have  caused  examination  to  be 
made  of  the  records  of  this  office  relative  to 
the  grant  to  the  Northern  Pacific  Railroad 
Company  under  acts  of  Congress  approved 
July  2d,  1804,  and  May  31st,  1870,  and  cer- 
tify that  said  records  show  that  the  total 
area  of  lands  excepted  from  and  lost  to  said 

frant  within  its  primary  limits  amounts  to 
0,024,740.27  acres,  and  that  there  are  with- 
in the  first  indemnity  limits  not  to  exceed 
7,006,523.40  acres,  which  are,  or  will  be  when 
surveyed,  available  for  selection  to  satisfy 
the  losses  above  referred  to,  thus  leaving  a 
known  deficiency  of  3,550,222.78  acres  in 
said  grant,  which  cannot  be  satisfied  from 
the  limits  as  now  recognized  by  this  office." 

It  does  not  appear  from  the  finding  of 
facts  that  this  certificate  was  given  in  any 
jj  proceeding  pending  between  parties  in  the 
b  Land  Department.  On  the  contrary,  the 
•  Commissioner  ofTthe  Oeneral  Land  Office  in 
a  supplemental  report  for  the  year  1800  re- 
ferred to  the  grant  to  the  Northern  Pacific 
Railroad  Company,  and  said:  "In  view  of 
the  large  quantities  of  unsurveyed  lands 
within  the  grant,  and  of  the  uncertainty  of 
their  availability  for  use  in  the  satisfaction 
of  it  of  the  litigation  pending  involving 
lands  within  the  conflicting  limits  aforesaid 
and  the  true  eastern  terminus  of  the  grant, 
and  considering  the  proceedings  now  in  prog- 
ress under  the  act  of  July  1st.  1898,  and  the 
right  of  selection  for  lands  within  the 
Mount  Ranier  forest  reserve  under  the  act 
of  March  2d,  1899.  and  the  prospects  of  the 
creation  of  other  forest  reserves  within  the 
limits  of  the  grant,  I  am  of  opinion  that  it 
cannot  at  this  time  be  stated  with  any  de- 
gree of  certainty  that  there  are  or  are  not 
sufficient  lands  available  to  satisfy  the 
Northern  Pacific  grant  under  the  act  of 
1804."  Besides,  in  Northern  P.  R.  Co.  25 
Land  Dec.  511,  and  in  Northern  I'.  R.  Co.  v. 
Streib,  20  Land  Dec.  689,  it  was  found  that 
there  never  had  been  any  ascertained  defi- 
ciency in  the  grant,  to  the  Northern  Pacific 
Railroad  Company.  In  the  above  case  in  20 
Land  Dec.  the  Secretary  of  the  Interior,  re- 
ferring to  the  certificate  of  Commissioner 


Lamoreux,  said:  "Relative  to  the  certifica- 
tion of  a  deficiency  in  the  grant  to  this  com- 
pany [the  Northern  Pacific]  made  by  your 
predecessor,  it  to  sufficient  to  say  that  this 
Department  ha*  never  given  recognition  to 
that  certificate,  nor  has  the  company  been 
relieved  from  the  specification  of  losses  in 
making  indemnity  selections  on  account  of 
an  ascertained  deficiency  in  the  grant."  S» 
that,  if  the  question  whether  there  has  been 
deficiency  in  the  grant  of  lands  to  the  North- 
ern Pacific  Railroad  Company  was  at  all  ma- 
terial in  the  present  case,  no  effect  can  be 
given  to  the  certificate  of  Commissioner  La- 
moreux set  out  in  the  findings  of  fact. 

In  our  opinion  the  plaintiff  Hewitt  was  en- 
titled to  a  judgment  upon  the  facts  found; 
and  the  judgment  of  the  supreme  court  of  the 
state,  reversing  the  judgment  of  the  court  of 
original  jurisdiction  and  directing  the  dis- 
missal of  the  action,  is  itself  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 

Reversed.  a 


*  Mr.  Justice  Brewer  (with  whom  Mr.  Jus-* 
tice  Shiras  concurs)  dissenting: 

I  am  unable  to  concur  in  the  opinion  and 
judgment  just  announced,  and  will  state 
briefly  the  ground  for  my  dissent. 

From  the  beginning  of  land  grants  the 
Land  Department  has  exercised  the  power 
of  withdrawing  from  pre-emption  and  home- 
stead entry  any  body  of  lands  which  in  its 
judgment  might  be  necessary  for  the  satis- 
faction of  the  grant.  And  the  existence  of 
this  power  has  been  affirmed  by  this  court 
in  many  cases,  and  without  a  single  excep- 
tion up  to  the  present  decision.  The  grant 
for  the  improvement  of  the  Des  Moines  river 
terminated,  as  finally  decided,  at  the  Rac- 
coon fork  of  that  river,  about  half  way  be- 
tween the  northern  and  southern  boundary 
of  the  state  of  Iowa;  yet  a  withdrawal  of 
lands  along  that  river  above  that  fork,  and 
up  to  the  northern  boundary  of  the  state, 
was  sustained.  Woloott  v.  Des  Moines  Vac. 
&  R.  Co.  5  Wall.  681,  18  L.  ed.  C89;  Wolsey 
v.  Chapman,  101  U.  S.  755.  25  L.  ed.  915. 
It  was  held  that  as  the  extent  of  the  grant 
was  doubtful  it  was  within  the  power  of  the 
Land  Department,  and  also  proper  for  it,  to 
withdraw  from  settlement  and  sale  all  lands 
that  might  under  any  construction  of  the 
grant  be  needed  to  satisfy  it.  See,  among 
other  cases  sustaining  this  power  of  with- 
drawal :  Homestead  Co.  v.  Valley  R.  Co.  17 
Wall.  153,  sub  nom.  Iowa  Homestead  Co. 
Des  iloines  Kav.  <t  It.  Co.  21  L.  ed.  022 :  Wil- 
liams v.  Baker.  17  Wall.  144,  21  L.  ed.  501; 
Dubuque  <f  N.  C.  Jt.  Co.  v.  Pes  Hoines  Valley 
R.  Co.  100  U.  S.  329.  332,  333,  27  L.  ed.  952, 
!>53.  3  Sup.  Ct.  Rep.  188:  Bullard  v.  Dee 
Moines  <«  Ft.  D.  II.  Co.  122  U.  S.  167,  170, 
171.  170,  30  L.  ed.  1123,  1124,  1126,  7  Sup. 
Ct.  Rep.  1149;  United  States  v.  Des  Hoines 
Xao.  A  R.  Co.  142  U.  S.  510.  523.  35  L.  ed. 
1099,  1102,  12  Sup.  Ct.  Rep.  303:  Bamblin  v. 
Western  Land  Co.  147  U.  S.  631,  536.  37  L. 
ed.  207,  271,  13  Sup.  Ct.  Rep.  353;  Riley 
Welles,  154  U.  S.  578.  and  19  L.  ed.  648,  14 
Sup.  Ct  Rep.  1166;  Wood  v.  Beach,  150  U. 
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8.  648,  89  L.  ed.  528,  16  Sup.  Ct  Rep.  410; 
Wisconsin  0.  JR.  Co.  r.  Fortythe,  169  U.  8. 
40,  64,  67,  40  L.  ed.  71,  74,  IS  Sup.  Ct  Rep. 
1020;  Spmoer  v.  MeDougal,  159  U.  8.  62, 
64,  40  L.  ed.  76,  77,  16  Sup.  Ct  Rep.  1020; 
Northern  P.  B.  Co.  r.  Muster-Bwuntry  Land, 
Logging  <t  Mfg.  Co.  108  U.  8.  004,  007,  42 
L.  ed.  596,  597,  18  Sup.  Ct  Rep.  205. 

It  is  to  be  assumed  that  when  Congress 
makes  a  grant  of  a  certain  number  of  sec- 
tions per  mile  it  intends  that  its  grantee 

§ shall  obtain  that  number  of  sections.  And 
„  when  it  provides  that,  if  there  be  not  within 

•  the  place  limits  the  requisite  plumber  of  sec- 
tions free  from  homestead  or  pre-emption  en- 
try, the  grantee  may  go  into  an  idemnity 
limit  and  select  enough  to  complete  the  full 
amount  of  the  grant,  its  purpose  is  that 
within  this  territory  added  for  selection  the 
grantee  shall  receive  a  full  equivalent  for 
the  deficiencies  in  the  place  limits.  Action 
by  the  administrative  department  which 
tends  to  accomplish  this  purpose  is,  to  say 
the  least,  not  inconsistent  with  justice.  And 
in  order  that  it  be  not  defeated,  it  is  cer- 
tainly not  unreasonable  to  temporarily  with- 
draw from  private  entry  a  sufficient  body  of 
land  within  such  indemnity  limits. 

That  in  the  actual  administration  of  the 
Northern  Pacific  land  grant  such  withdraw- 
als of  land  within  the  indemnity  limits  were 
proper  is  clear  from  the  certificate  of  the 
Commissioner  of  the  General  Land  Office,  of 
date  May  2,  1890,  and  in  evidence  in  this 
case  to  the  effect  that  there  is  a  known  de- 
ficiency of  3,559,222  acres  of  the  grant  which 
cannot  be  satisfied  from  the  limits  recog- 
nized in  the  department  As  this  certificate 
was  the  only  evidence  in  the  case  and  was  in- 
corporated by  the  trial  court  into  its  find- 
ings of  fact  it  would  seem  that  our  inquiry 
in  this  direction  should  be  limited  thereby. 
But  in  the  opinion  of  the  majority  there  is 
a  reference  to  a  report  of  the  Land  Depart- 
ment, made  a  year  after  the  decision  in  this 
case,  and  to  two  opinions  of  the  Secretary  of 
the  Interior,  announced  about  the  time  of  the 
decision.  In  these  some  question  is  made  of 
the  accuracy  of  this  certificate.  It  will  be 
noticed  that  in  neither  report  nor  opinions 
is  the  fact  of  a  deficiency  denied,  but  only 
a  suggestion  as  to  the  amount  thereof.  It 
is,  of  course,  not  a  pleasant  fact  that  by  rea- 
son of  the  change  in  the  ruling  and  praotice 
of  the  Land  Department  the  Northern  Pa- 
cific Railroad  Company  fails  to  receive  the 
full  measure  of  its  grant,  and  I  do  not  won- 
der at  any  effort  to  discredit  the  fact  or  min- 
imize the  amount  of  such  loss,  but  I  submit 
that  in  the  disposition  of  this  case  we  ought 
to  be  guided  by  the  evidence  before  us  and 
not  be  misled  by  recent  speculations  of  the 
department  concerning  what  may  yet  be  de- 
veloped. 

Much  is  said  about  the  vastness  of  this 
land  grant  hut  it  must  he  remembered  that 
Mit  was  a  grant  of  lands  within  what  was  then 
ga  wilderness.    Though  it  was  made  in  1804, 

•  nothing  was 'done  towards  the  building  of 
the  road  until  more  than  six  years  after- 
wards.  Capital  finds  little  temptation  in  a 


promise,  no  matter  how  great,  of  lands  in  an 
unknown  wilderness. 

The  Land  Department  believing  that  the 
power  so  constantly  exercised  by  it  and  so 
frequently  sustained  by  this  court  still  con- 
tinued, made  orders  of  withdrawal  as  from 
time  to  time  the  maps  of  the  line  of  definite 
location  were  filed  and  approved.  Indeed, 
the  question  of  power  in  respect  to  this  very 
Northern  Pacific  grant  was  distinctly  pre- 
sented to  Secretary  Teller  on  May  17,  1883, 
and  affirmed  by  him  in  a  letter  of  instruc- 
tions to  the  Commissioner  of  the  General 
Land  Office.  2  Land  Dee.  511.  See  also  Id. 
506.  These  withdrawals  prior  to  the  ruling 
hereafter  noticed  were  over  forty  in  number, 
and  included  substantially  all  the  odd-num- 
bered sections  within  the  10-mile  indemnity 
limit  from  one  end  of  the  road  to  the  other. 
They  continued  with  unbroken  regularity 
until  the  ruling  referred  to. 

The  first  section  of  constructed  road  of  25 
miles  in  length  was  accepted  by  the  Presi- 
dent on  January  6,  1873,  as  having  been  fin- 
ished on  October  18,  1872.  The  last  section 
of  constructed  road  was  accepted  on  July  10, 
1888,  as  having  been  finished  on  June  11, 
1888.  During  these  years  of  construction, 
and  of  course  as  inducement  to  the  company 
to  continue  the  work  undertaken,  these  va- 
rious withdrawals  were  made.  Not  until 
1887  was  there  any  question  of  their  valid- 
ity. The  first  intimation  appears  in  an 
opinion  announced  by  Mr.  Justice  Lamar 
(then  Secretary  of  the  Interior)  on  August 
13,  1887  (6  Land  Dec  84,  87),  in  which  he 
said: 

"Were  I  called  upon  to  treat  as  an  origi- 
nal proposition  the  question  as  to  the  legal 
authority  of  the  Secretary  to  withdraw  from 
the  operation  of  the  settlement  laws  lands 
within  the  indemnity  limits  of  said  grant  I 
should,  at  least  have  such  doubts  of  the  ex- 
istence of  any  such  authority  as  to  have  re- 
strained me  of  its  exercise.  It  would  seem 
that  the  very  words  of  the  act,  'the  odd-num- 
bered sections  of  land  hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  pre-emption 
before  ot  after  they  are  surveyed,  except  by 
said  company,  as  provided  in  this  act,'  of 
themselves  indicate  most  clearly  the  legisla-N 
tivc  will  that  there  should  not  be  withdrawn* 
for  the  benefit  of  said*  company  from  sale  or* 
entry  any  other  lands,  except  the  odd-num- 
bered sections  within  the  granted  limits,  as 
expressly  designated  in  the  act.  But  when 
the  provision  following  this,  in  the  very 
same  sentence,  is  considered. — 'but  the  pro- 
visions of  the  act  of  September,  1841,  grant- 
ing pre-emption  rights,  and  the  acts  amenda- 
tory thereof,'  and  of  the  act  entitled  'An 
Act  to  Secure  Homesteads  to  Actual  Set- 
tlers upon  the  Public  Domain,'  approved 
May  20,  1862,  'shall  be,  and  the  same  are 
hereby,  extended  to  all  other  lands  on  the 
line  of  said  road  when  surveyed,  excepting 
those  hereby  granted  to  said  company.' — it 
is  difficult  to  resist  the  conclusion  that  Con- 
gress intended  that  'all  other  lands,  except- 
ing those  hereby  granted  to  said  company,* 
shall  be  open  to  settlement  under  the  pre- 
emption and  homestead  laws,  and  to  prohibit 
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the  exeroiM  of  any  discretion  in  the  Execu- 
tive in  the  matter  of  determining  what 
lands  shall  or  shall  not  he  -withdrawn." 

Following  this  opinion  Secretary  Lamar 
revoked  the  orders  of  withdrawal  theretofore 
made  in  behalf  of  some  twenty-four  corpora- 
tions, the  Northern  Pacific  Railroad  Com- 
pany among  the  number.  Such  revocation 
was  undoubtedly  legal,  for  the  power  which 
could  order  a  withdrawal  could  revoke  such 
order  whenever  in  its  judgment  the  appro- 
priate time  therefor  had  arrived.  But 
such  revocation  did  not  disturb  the  rights 
which  had  become  vested  during  the  continu- 
ance of  the  orders  of  withdrawal.  Thus  con- 
sistency in  the  rulings  and  practice  of  the 
Department  was  preserved. 

Subsequently  the  question  was  presented 
to  Secretary  Vilas,  who  on  August  2,  1888, 
in  the  case  of  the  Northern  P.  R.  Co.  v.  if  ti- 
ler, 7  Land  Sec.  100,  ruled  that  all  these 
withdrawals  were  void,  thus  upsetting  that 
which  had  been  done  in  the  administration 
of  this  grant  from  the  time  of  its  inception. 

It  is  unfortunate  that  during  the  years  of 
construction,  when  it  seemed  important  to 
hold  out  every  inducement  to  the  company  to 
continue  its  work,  the  ruling  and  practice 
of  the  Land  Department  Bhould  have  been 
unvarying  in  the  line  of  securing  to  it  the 
to  full  amount  of  its  grant,  and  that  as  soon 
5  as  the  road  was  completed  and  no  further 
•  inducement  to  action  by  the 'company  was 
needed,  the  ruling  of  the  Land  Department 
should  be  changed,  and  that  theretofore  done 
with  a  view  of  securing  to  it  the  full  amount 
of  its  grant  be  declared  void.   A  change  in 
the  ruling  of  the  Department  at  that  time 
was  inauspicious. 

Reference  is  made  in  the  opinion  to  the 
duty  of  following  in  doubtful  cases  the  con- 
struction placed  by  the  Land  Department. 
I  fully  agree  with  this,  and  I  think  it  is  a 
duty  as  incumbent  upon  the  Department  as 
on  the  courts,  and  that  when  a  construction 
has  been  once  established  in  respect  to  a 
particular  matter  it  should  be  followed  by 
the  Department,  unless  plainly  wrong;  and 
that  this  court,  when  the  question  is  pre- 
sented, should  hold  to  the  original  construc- 
tion, especially  if  it  be  one  which  obtained 
during  a  score  of  years,  and  during  all  the 
time  that  the  company  was  engaged  in  doing 
the  work  for  -which  the  grant  was  made,  and 
should  refuse  to  uphold  a  change  made  after 
that  work  was  completed,  and  which  has  the 
effect  of  unsettling  and  destroying  the  rights 
of  many  created  in  reliance  upon  that  con- 
struction. 

Was  the  power  of  withdrawal  rightfully 
exercised  by  the  Land  Department!  It  is  not 
pretended  that  the  Northern  Pacific  act  con- 
tains any  express  denial  or  taking  away  of 
such  power.  The  conclusion  that  it  was  tak- 
en away  rests  upon  a  mere  implication,  but 
it  is  familiar  law  that  repeals  by  implication 
are  not  favored.  If  the  old  law  and  the  new 
are  consistent,  and  can  with  any  reasonable 
Interpretation  of  the  latter  be  both  enforced, 
they  will  be ;  and  I  respectfully  submit  that 
the  same  rule  obtains  as  to  powers  belong- 
ing to  and  exercised  by  a  department. 


Was  there  any  implied  denial  of  this  pow- 
er to  the  Land  Department!   J  6  of  the 

granting  act  is  relied  upon  by  Secretary  Vi- 
las and  by  this  court  I  quote  the  section 
(13  Stat  at  L.  360,  chap.  217) : 

"That  the  President  of  the  United  States 
shall  cause  the  lands  to  be  surveyed  for  forty 
miles  in  width  on  both  sides  of  the  entire 
line  of  said  road,  after  the  general  routs) 
shall  be  fixed,  and  as  fast  as  may  be  required 
by  the  construction  of  said  railroad;  and  the 
odd  sections  of  land  hereby  granted  shall  not^ 
be  liable  to  sale,  or  entry,  or  pre-emption  be-  • 
fore  or  after  they  are*surveyed,  except  by* 
said  company,  as  provided  in  this  act;  but 
the  provisions  of  the  act  of  September,  eigh- 
teen hundred  and  forty-one,  granting  pre- 
emption rights,  and  the  acts  amendatory 
thereof,  and  of  the  act  entitled  'An  Act  to 
Secure  Homesteads  to  Actual  Settlers  on  the 
Public  Domain,'  approved  May  twenty,  eigh- 
teen hundred  and  sixty-two,  shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands 
on  the  line  of  said  road,  when  surveyed,  ex- 
cepting those  hereby  granted  to  said  com- 
pany. And  the  reserved  alternate  sections 
shall  not  be  sold  by  the  government  at  a 
price  less  than  two  dollars  and  fifty  cents 
per  acre,  when  offered  for  sale." 

Now,  confessedly,  every  part  of  this  see- 
tion,  except  the  clause  commencing  "but  the 
provisions,"  and  ending  "to  said  company,'' 
applies  solely  to  lands  within  the  place  lim- 
its, and  has  no  reference  or  application  to 
lands  within  the  indemnity  limits.  By  its 
connection,  therefore,  the  natural  applica- 
tion of  this  clause  would  be  to  lands  within 
like  limits.  This  natural  application  is  en- 
forced by  the  words  "when  surveyed,"  near 
the  close  of  the  clause,  for  there  is  an  ex- 
press provision  (as  appears  in  the  first  of 
the  section)  for  a  survey  of  the  place  limits, 
and  there  is  no  reference  in  the  entire  body 
of  the  act  to  any  other  survey.  Further,  the 
clause  was  seemingly  necessary  to  secure  be- 
yond question  to  pre-emptors  and  those  seek- 
ing homesteads  a  full  and  continuous  right 
to  the  even-numbered  sections  within  the 
place  limits.  The  pre-emption  law  of  Sep- 
tember 4.  1841  (5  Stat  at  L.  456,  chap.  16), 
defining  the  classes  of  lands  to  which  pre- 
emption rights  should  not  extend,  included 
therein  the  following: 

"No  sections  of  land  reserved  to  the  Unti- 
ed States  alternate  to  other  sections  granted 
to  any  of  the  states  for  the  construction  of 
any  canal,  railroad,  or  other,  public  im- 
provement." 

The  act  of  March  3,  1853  (10  Stat,  at  L. 
244,  chap.  143) ,  which  extended  the  pre-emp- 
tion right  to  the  alternate  reserved  sections), 
contained  this  provision: 

"Provided,  That  no  person  shall  be  entitled 
to  the  benefit  of  this  act,  who  has  not  settled 
and  improved,  or  shall  not  settle  and  im- 
prove, such  lands  prior  to  the  final  allotment 
of  the  alternate  sections  to  such  railroads  by 
the  General  Land  Office."  » 

The  exact  scope  of  this  limitation  as  ap-JJ 
plied  to  grants  directly  *to  railroad  compa-  • 
nies  may  not  be  entirely  clear.    Perhaps  the 
limitation  began  with  the  approval  of  the 
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map  of  definite  location  which,  as  frequently 
held,  determines  the  time  at  which  the  right 
of  the  company  to  the  odd-numbered  sections 
is  established,  or  perhaps,  at  least  in  cases 
where  the  grant  was  to  a  state,  instead  of 
directly  to  a  company,  at  the  date  of  the  offi- 
cial certification  to  the  state  of  the  list  of 
allotted  lands.  Such  at  least  seems  to  have 
been  the  opinion  of  the  Land  Office,  as  shown 
by  the  rules  announced.  1  Lester,  509.  Be 
that  as  it  may,  some  limitation  was  pre- 
scribed, and  this  clause  was  unquestionably 
introduced  in  order  to  remove  all  doubt  as  to 
the  full  and  continuous  right  of  pre-emption 
in  respect  to  the  alternate  reserved  sections. 
The  same  provision  was  found  in  several 
land  grants,  as,  for  instance,  that  to  the  Cal- 
ifornia ft  Oregon  Railroad  Company,  July 
25,  I860  (14  Stat,  at  L.  239,  chap.  242) ; 
that  to  the  Atlantic  4  Pacific  Railroad  Com- 
pany, July  27, 1806  (14  Stat,  at  L.  292,  chap. 
278) ;  that  to  the  Stockton  ft  Copperopohs 
Railroad  Company,  March  2,  1867  (14  Stat, 
at  L.  648,  chap.  189) ;  that  to  the  Oregon 
Central  Railroad  Company,  May  4,  1870  (16 
Stat,  at  L.  94,  chap.  69)  ;  that  to  the  Texas 
A  Pacific  Railroad  Company,  March  3,  1871 
( 16  Stat  at  L.  573,  chap.  122 ) .  That  it  did 
not  apply  to  lands  outside  the  place  and 
within  the  indemnity  limits  is  made  clear  by 
the  fact  that  the  provision  was  introduced 
into  an  act  in  which  there  were  no  indemnity 
limits,  to  wit,  the  act  of  July  13, 1866,  grant- 
ing lands  to  the  Placervilie  and  Sacramento 
Valley  Railroad  Company  (14  Stat,  at  L. 
94,  chap.  182). 

Reference  is  made  in  the  opinion  of  Secre- 
tary Vilas,  approved  by  this  court,  to  United 
States  v.  Burlington  &  If.  River  R.  Co.  98  U. 
S.  384,  25  L.  ed.  198,  as  indicative  that  the 
words  "on  the  line  of  said  road"  necessarily 
extend  to  lands  within  the  indemnity  limits. 
But  that  case  justifies  no  such  inference. 
There  were  no  place  or  indemnity  limits  in 
terms  prescribed.  There  was  simply  a  grant 
of  ten  alternate  sections  per  mile  on  each 
side  of  the  road  "on  the  line  thereof."  When 
the  right  of  the  company  attached  it  was 
found  that  the  full  complement  of  the  grant 
could  not  be  satisfied  by  the  ten  successive 
alternate  sections;  and  on  application  of  the 

8 company  patents  were  issued  to  it  for  cer- 
tain lands  beyond  the  limits  of  those  sec- 
•  tions,*and  the  court  held  on  a  bill  to  set 
aside  these  patents  that  the  action  of  the 
Land  Department  was  justified  in  that  the 
full  amount  of  the  grant  was  intended  and 
that  there  were  no  prescribed  limits  within 
which  the  grant  must  be  satisfied.  It  was 
•aid  (p.  340,  L.  ed.  p.  200), that  the  words  "do 
not  require  the  lands  to  be  contiguous  to  the 
road;  and  if  not  contiguous,  it  is  not  easy 
to  say  at  what  distance  the  land  to  be  select- 
ed would  cease  to  be  along  its  line;"  and 
again,  "and  the  land  was  token  along  such 
line  in  the  sense  of  the  statute,  when  taken 
along  the  general  direction  or  course  of  the 
road  within  lines  perpendicular  to  it  at  each 
end." 

It  is  also  suggested  that  to  disturb  this  de- 
cision of  the  Land  Department  in  1888  might 
work  confusion  in  the  administration  of  the 


grant  and  entail  hardship  on  many  who  have 
acted  in  reliance  upon  that  ruling.  I  eon- 
oade  the  hardship.  Every  change  in  the  rul- 
ing of  the  Land  Department  in  the  adminis- 
tration of  a  grant  will  almost  inevitably  work 
hardship  upon  some;  but  it  is  well  to  note 
the  comparative  hardships;  and  no  better  il- 
lustration can  be  presented  than  the  case  at 
bar;  and  this,  irrespective  of  the  loss  by  the 
company  of  a  large  portion  of  its  promised 
lands.  The  plaintiff  in  error,  immediately 
upon  his  application  for  an  entry  of  the  tract 
in  controversy,  was  notified  that  it  was  with- 
drawn. He  could  then  easily  have  changed 
his  settlement  to  an  even  numbered  section, 
and  perfected  his  title  thereto.  He  per- 
severed, however,  in  his  application,  and  was 
finally  allowed  pre-emption,  paid  his  money 
and  received  his  patent.  If  that  action  were 
now  adjudged  void  he  would  have  a  claim  for 
the  money  paid  and  a  claim  against  a  sol- 
vent debtor.  Rev.  Stat.  S  2362.  On  the  oth- 
er hand,  the  defendant  in  error,  who  pur- 
chased from  the  railroad  eompany  in  reliance 
upon  the  then  ruling  of  the  Department,  paid 
to  the  company  the  sum  of  $1,200,  and  has 
placed  upon  the  lands  improvements  to  the 
value  of  $600.  All  this  he  loses;  and  while 
he  may  have  a  claim  against  the  company  for 
the  amount  of  money  he  paid  it,  yet  if  it  be 
true  (as  I  am  informed,  although  not  ap- 
pearing in  the  record)  that  mortgages  upon 
the  railroad  company  property  have  beenw 
foreclosed  and  all  its  property  disposed  of,o 
his  judgment  will  be*simply  against  an  in-? 
solvent  corporation.  In  other  words,  in- 
stead of  a  claim  for  reimbursement  against 
a  solvent  debtor,  he  will  have  what  is  tanta- 
mount to  a  judgment  against  a  vacuum ;  and 
this  will  be  the  experience  of  all  who.  during 
those  many  years,  purchased  from  the  com- 
pany in  reliance  upon  the  then  ruling  of  the 
Department. 

For  the  reasons  thus  outlined  I  dissent 
from  the  opinion  and  judgment,  and  I  am 
authorized  to  say  that  Mr.  Justice  Shir  as 
concurs  herein. 


(180  U.  S.  173) 

WILLIAM  L.  POWERS,  Hattie  Dean,  Ed- 
ward Deane,  P.  S.  Bell,  Ivan  Chase,  John 
K.  McCornack,  Ann  J.  Clyde,  J.  R.  Mai- 
hern,  Spokane  ft  Palouse  Railway  Com- 
pany, a  Corporation;  Spokane  ft  Palouse 
Land  Company,  a  Corporation;  Palouse 
Mill  Company,  a  Corporation,  and  A.  P. 
Pugh,  Plffs.  in  Err., 
v. 

JACOB  SLAGHT. 

Railroad  land  grants — withdrawal  of  indem- 
nity lands. 

This  case  Is  governed  by  the  decision  In  the 
case  of  Hewitt  v.  Bchultt,  ante,  809. 

[No.  47.] 

Argued  and  Submitted  October  16,  19,  1909. 
Decided  January  7,  1901. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  decision 
affirming  a  judgment  dismissing  an  action  to 
establish  a  trust  in  lands  held  under  patent 
from  the  United  States.  Affirmed. 

See  same  case  below,  20  Wash.  712, 66  Pao. 
1103. 

Statement  by  Mr.  Justice  Harlan  i 
This  action  was  commenced  in  one  of  the 
courts  of  the  state  of  Washington  by  the 
present  plaintiffs  in  error.  They  alleged  in 
their  second  amended  complaint  that  on  or 
about  December  15th,  1883,  the  Northern  Pa- 
cific Railroad  Company,  under  and  by  vir- 
tue of  the  act  of  Congress  approved  July  2d, 
1864  (13  Stat,  at  L.  365,  chap.  217),  grant- 
ing lands  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  Lake  Superior 
to  Puget  sound  on  the  Pacific  Coast,  and  the 
various  acts  and  joint  resolutions  of  Con- 
gress supplemental  thereto  and  amendatory 
thereof,  applied  at  the  United  States  district 
land  office  in  the  district  in  which  the  lands 
were  situated  to  select,  and  selected  lots  10, 
11, 14,  and  15  in  section  1,  township  16,  north 
of  range  45  east,  Willamette  meridian, 
Washington,  with  other  lands,  as  indemnity 
in  lieu  of  lands  within  the  place  limits  of 
the  grant  to  the  company,  and  which  had 
been  reserved,  sold,  granted,  or  otherwise  ap- 
propriated, or  to  which  pre-emption  or  other 
claims  or  rights  had  attached  at  the  date 
when  the  line  of  the  company  conterminous 
therewith  was  definitely  fixed  by  filing  a 
plat  thereof  in  the  office  of  the  Commissioner 
of  the  General  Land  Office, — a  list  of  the 
lands  selected,  prepared  in  the  manner  and 
form  prescribed  by  the  rules  and  regulations 
of  the  Interior  Department,  being  filed  by 
the  company  in  the  district  land  office,  and 
tender  and  payment  made  to  the  receiver 
thereof  of  the  fees  required  by  law  to  be  paid 

Xn  the  selection  of  lands.  The  list  was 
wed  and  approved  by  the  register  and  re- 
5  eeiver  on  December  17th,  1883,  the  fees  ac- 
•  cepted,  and  thereafter  the  listVas  transmit- 
ted to  the  Commissioner  of  the  General  Land 
Office  for  approval.  These  lands  were  select- 
ed as  public  land  to  which  the  United  States 
had  full  title,  not  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  free  from  pre- 
emption or  other  claims  or  rights,  except 
such  reservation,  appropriation,  claim,  and 
rights  as  had  attached  thereto  in  favor  of  the 
railroad  company. 

On  October  26th,  1887,  the  railroad  com- 
pany, in  compliance  with  other  and  addi- 
tional instructions  of  the  officers  of  the  In- 
terior Department,  issued  and  given  after 
the  above  selection  had,  as  stated,  been  ac- 
cepted, allowed,  and  approved,  filed  a  list 
designating  the  losses  m  lieu  of  which  the 
lands  described  in  the  selection  list  were  se- 
lected ;  and  thereafter,  in  the  years  1892  and 
1893.  the  company,  in  compliance  with  in- 
structions issued  by  the  officers  of  the  Inte- 
rior Department  subsequently  to  the  accept- 
ance, allowance,  and  approval  of  the  selec- 
tion, rearranged  the  list  of  losses  and  the  se- 
lection list  so  that  the  losses  for  which  each 
tract  of  land  selected  by  the  company  had 


been  taken  should  be  specifically  designated. 
It  appeared  from  the  rearranged  list  that 
the  lands  in  question  were  selected  in  lieu  of 
certain  lands  included  in  section  7,  township 

9,  north  of  range  15  east,  Willamette  merid- 
ian, Washington,  which  last-described  land 
was  located  conterminous  with  and  within 
40  miles  of  the  line  of  the  company  as  defi- 
nitely fixed,  and  was  at  the  date  of  the  grant 
to  the  company,  and  at  the  date  when  its  line 
conterminous  therewith  was  definitely  fixed, 
included  in  a  reservation  of  land  set  apart 
for  the  Yakima  Indians. 

On  or  about  December  24th,  1885,  after  the 
selection  of  the  above-described  land,  the 
Northern  Pacific  Railroad  Company  entered 
into  a  contract  in  writing  with  the  plain- 
tiff William  L.  Powers  to  convey  to  him  lots 
3,  6,  11,  and  14  in  section  1,  township  16, 
north  of  range  45  east,  upon  the  payment  by 
him  to  the  company  of  the  sum  of  $822 ;  and 
on  August  4th,  1887,  payment  having  been 
made,  the  company  conveyed  the  lots  to  him. 

On  July  30th,  1887,  the  company  conveyed 
to  Powers  lots  2,  7,  10,  and  15  in  that  sec- 
tion. 

In  the  year  1877  A.  M.  Duffield  settled  up-n 
on  lots  2,  3,  6,  7, 10  11, 14,  and  15  in  the  sec-5 
tion  in  question.  Shortly  thereafter^  sold* 
and  assigned  his  possessory  Tights  and  im- 
provements to  L.  M.  Rhodes,  and  thereafter, 
Rhodes  having  failed  to  make  payment  there- 
for, the  property  was  assigned  to  theplaintiff 
Powers,  who  settled  thereon  in  1881  with  the 
expectation  and  intention  of  purchasing  the 
lands  or  a  portion  thereof  from  the  railroad 
company.  Soon  after  such  settlement  Pow- 
ers offered  to  purchase  lots  2,  7,  10,  and  15 
from  the  company,  and  at  the  same  time 
John  G.  Powers,  a  brother  of  the  plaintiff, 
offered  to  purchase  lots  3,  6,  11,  and  14  from 
the  company.  Thereafter,  as  above  stated, 
the  plaintiff  William  L.  Powers  purchased 
the  lands  from  the  railroad  company,  having 
prior  thereto  taken  a  relinquishment  from 
his  brother  of  all  interest  in  and  to  lots  2,  7, 

10,  and  15. 

On  or  about  March  1st,  1883,  the  defend- 
ant Slaght  rented  and  leased  lot  10  of  the 
plaintiff  Powers,  and  received  and  took  pot- 
session  of  the  same.  He  paid  rental  there- 
for as  agreed,  from  the  date  upon  which  he 
took  possession  of  the  premises  until  the  31st 
day  of  October,  1887. 

On  the  last-named  day  Slaght  presented 
an  application  at  the  United  States  district 
land  office  for  the  district  in  which  the  land 
was  situated,  to  enter  lots  10,  11,  14,  and  IS 
as  public  lands  of  the  United  States,  under 
the  act  of  Congress  approved  May  20th, 
1862  (12  Stat,  at  L.  392,  chap.  75),  entitled 
"An  Act  to  Secure  Homesteads  to  Actual 
Settlers  on  the  Public  Domain,"  alleging  in 
his  application  that  he  had  settled  and  es- 
tablished his  actual  residence  upon  those 
lands  March  4th,  1883,  that  such  residence 
had  been  thereafter  continuous,  and  that  he 
had  built  a  house  on  the  land  and  improved 
the  same.  In  the  complaint  in  this  case  the 
plaintiffs  averred  that  the  settlement,  occu- 

Sation,  and  improvement  by  Slaght  were  us- 
er and  in  pursuance  of  the  renting  and  leas- 
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ing  of  and  from  Poweri,  as  above  set  forth, 
and  not  otherwise. 

The  Northern  Pacific  Railroad  Company, 
having  been  notified  of  the  application  of 
Slaght  to  enter  the  land,  filed  its  objections 
against  the  allowance  thereof  on  or  about 
December  2d,  1887.  A  hearing  was  ordered 
by  the  United  States  district  land  officers  for 
g  the  district  in  which  the  land  was  situate,  to 
5  determine  the  rights  thereto  of  the  railroad 

*  company  and*  Slaght,  and  such  proceedings 
were  had  in  the  contest  that  the  district  land 
officers,  in  July,  1889,  held  the  land  to  be  ex- 
cepted from  the  operation  of  the  selection  of 
the  railroad  company  by  reason  of  the  settle- 
ment of  the  plaintiff  Powers,  and  that  the 
defendant  Slaght  had  settled  upon  the  land 
as  the  tenant  of  Powers. 

The  railroad  company  appealed  from  the 
decision  of  the  district  land  officers  to  the 
Commissioner  of  the  General  Land  Office. 
On  April  13th,  1805,  the  Commissioner  ren- 
dered the  following  decision,  directed  to  the 
register  and  receiver  of  the  district  land  of- 
fice at  Walla  Walla :  "I  have  considered  the 
contest  of  Jacob  Slaght  v.  Northern  Paoifie 
Railroad  Company  and  William  L.  Powers, 
Intervener,  involving  lots  10,  11,  14,  19,  sec 
1,  T.  16  N.,  R.  45  east,  the  record  in  which 
was  transmitted  with  your  letter  of  July 
10th,  1889,  on  appeal  by  Jacob  Slaght  and 
•aid  railroad  company  from  your  decision  in 
favor  of  William  L.  Powers,  intervener. 
The  land  is  within  the  limits  of  the  with- 
drawal upon  the  line  of  the  amended  general 
route  of  said  road,  the  map  showing  which 
was  filed  February  21st,  1872,  and  upon  the 
definite  location  of  the  road  it  fell  within  the 
indemnity  limits,  the  order  for  the  withdraw- 
al of  which  was  received  at  the  local  office 
November  30th,  1880.  These  withdrawals 
have  been  held  by  the  Department  to  be  with- 
out authority  of  law  and  of  no  effect.  17 
Land  Dec.  8,  and  19  Land  Dec.  87.  On  De- 
cember 17th,  1883,  the  company  selected  the 
land  in  question  under  act  of  July  2d,  1864 
(13  Stat  at  L.  366,  chap.  217),  per  list  No. 
1,  and  on  the  same  day  said  company  selected 
the  land  under  acts  of  July  2d,  1864  (13 
Stat,  at  L.  365,  chap.  217),  and  May  31st, 
1870  (16  Stat,  at  L  378),  for  indemnity 
purposes  per  amendatory  list  No.  2.  On 
October  31st,  1887,  Jacob  Slaght  presented 
an  application  to  make  homestead  entry  for 
this  land,  and  alleged  that  he  settled  and  es- 
tablished his  actual  residence  thereon  March 
4th,  1883,  and  the  same  has  been  continuous ; 
that  he  built  a  house  12x14  feet,  a  kitchen 
10x12  feet,  a  stable,  dug  a  cellar,  and  broke 
a  garden  spot,  and  built  a  half  mile  of  fence, 
and  that  his  improvements  are  worth  about 
$275.  The  company  was  duly  notified  of 
said  application  and  filed  its  objections 
h  against  the  acceptance  of  the  same  Decem- 
£  ber  2d,  1887.    Upon  the  issuance  of  notice 

•  to  the  parties  in  interest,  a  hearing*  in  the 
ease  was  had  and  concluded  April  4th,  1889, 
at  which  all  parties  were  represented.  The 
testimony  adduced  at  the  hearing  on  behalf 
of  Slaght  shows  that  he  established  his  ac- 
tual residence  on  the  land  in  March,  1883; 
that  he  broke  and  planted  a  garden;  that 
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within  a  few  days  after  moving  in  the  log 
house  on  the  land  he  built  an  addition  there- 
to; that  in  September,  1883,  he  built  a  house 
12x14  feet,  a  kitchen,  a  stable,  a  chicken 
house,  dug  a  cellar,  and  fenced  about  80 
acres;  that  his  residence  on  the  above-de- 
scribed tracts  of  land  has  been  continuous 
since  March  1st,  1883,  and  that  his  improve- 
ments are  worth  $400,  and  that  he  is  a  quali- 
fied settler." 

After  stating  the  substance  of  the  evidence 
adduced,  the  Commissioner  proceeded: 
"Therefore,  in  view  of  this  showing,  your  de- 
cision in  favor  of  William  L.  Powers  is  here- 
by reversed;  likewise  your  decision  adverse 
to  Jacob  Slaght.  Your  opinion  that  said 
company's  selection  as  to  this  land  was  im- 
properly allowed,  and  that  the  company  had 
no  right  to  the  land  prior  to  its  selection, 
and  as  the  same  was  occupied  and  improved 
as  the  home  of  a  settler,  Slaght's,  at  the  date 
of  selection,  that  such  selection  as  to  the 
land  in  question  should  be  canceled,  was  in 
accordance  with  the  uniform  practice  of  the 
Department,  and  I  concur  therein.  Accord- 
ingly, said  amendatory  list  No.  2  of  selec- 
tions of  December  17th,  1883,  by  said  com- 
pany is  hereby  held  for  cancelation  as  to 
said  lots  10,  11,  14,  and  15,  sec.  1,  twp.  16 
N.,  R.  45  E.  The  usual  time,  sixty  days  aft- 
er notice,  will  be  allowed  the  railroad  com- 
pany and  William  L.  Powers  within  which 
to  appeal  to  the  honorable  Secretary  of  the 
Interior.  Should  this  decision  become  final, 
Slaght  will  be  permitted  to  make  homestead 
entry  for  this  land.  You  will  advise  him 
of  this  action." 

From  the  decision  of  the  Commissioner  the 
Northern  Pacific  Railroad  Company  appealed 
to  the  Secretary  of  the  Interior,  who,  in  1896, 
affirmed  the  action  of  the  Commissioner. 

In  1897  Slaght  received  from  the  Interior 
Department  letters  patent  of  the  United 
States  conveying  to  him  lots  10,  11,  14,  and 
15. 

The  plaintiffs  averred  that  the  letters  pat-te 
entwere  issued  to  Slaghtundera  misconstrue- £ 
tion  and  misinterpretation  of  the*  law;  that* 
long  prior  to  the  settlement  upon  the  land  by 
Slaght  the  lands  and  each  and  all  of  them 
had  been  reserved  for  the  use  and  benefit  of 
the  railroad  company;  that  the  plaintiff 
Powers  had  settled  upon  the  lands  with  the 
intention  of  purchasing  them  from  the  com- 
pany; that  the  lands  were  subject  to  selec- 
tion by  the  company,  and  by  its  selection 
thereof  it  acquired  the  title  in  and  to  the 
same;  that  at  the  time  Slaght  applied  to  en- 
ter the  land,  and  at  the  date  of  the  hearings 
in  the  contest  above  referred  to,  and  at  the 
date  of  the  issuing  of  the  letters  patent  to 
him,  the  land  was  not,  nor  was  it  at  any  of 
those  times,  public  land  subject  to  settlement 
or  entry  under  the  land  laws  of  the  United 
States  other  than  the  act  of  Congress  ap- 
proved July  2d,  1864,  above  referred  to. 
granting  lands  to  the  railroad  company ;  and 
that  the  officers  of  the  Interior  Department 
were  without  authority  to  issue  letters  pat- 
ent purporting  to  convey  the  land  to  Slaght, 
because  the  United  States  had,  long  prior  to 
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the  inning  of  those  letters,  parted  with  the 
title  to  the  railroad  company. 

The  complaint  stated  that  the  other  of  the 
above-named  plaintiffs  in  this  cause  asserted 
and  claimed  title  to  certain  portions  of  the 
lands  in  dispute  under  and  by  virtue  of  con- 
veyances from  Powers  and  his  grantees. 

It  was  also  averred  that  the  plaintiff  Pow- 
ers had  conveyed  to  various  parties,  with 
warranty  to  defend  the  title  thereof,  certain 
other  portions  of  the  land;  that  the  ques- 
tions involved  and  to  be  determined  in  this 
action  were  of  common  and  general  interest 
to  many  persons,  who  were  so  numerous  that 
it  was  impracticable  to  bring  them  into 
court;  that  the  plaintiffs  and  such  other  per- 
sons were  the  owners  in  fee  simple,  and  had 
an  indefeasible  title,  and  were  in  possession 
of  the  lots  named,  and  the  defendant  claimed 
an  interest  or  estate  therein  adverse  to  the 
plaintiffs,  but  that  defendant  had  no  estate, 
right,  title,  or  interest  whatever  in  the  same 
or  to  any  part  thereof;  that  the  defendant 
was  threatening  to  commence  divers  suite  in 
ejectment,  and  without  suit  forcibly  to  dis- 
possess and  eject  plaintiffs  and  the  other  nu- 
merous parties  of  and  from  the  premises  or 
a  portion  thereof,  and  unless  restrained  by 
an  order  of  court  would  bring  Buch  suits,  and 
would  also  without  suit*  forcibly  enter  the 
premises  and  without  any  right  whatever 
eject  and  dispossess  them;  and  that  thereby 
a  multiplicity  of  suits  would  be  caused  and 
great  costs  and  injuries  inflicted  upon  them, 
the  courts  of  the  state  greatly  ana  unneces- 
sarily burdened,  and  great  and  irreparable 
injury  wrought  to  the  other  parties  having 
common  and  general  interest  in  the  question 
involved  in  the  cause. 

The  plaintiff  therefore  prayed,  among 
other  things,  that  the  letters  patent  issued 
to  Slaght  be  declared  to  have  been  issued  un- 
der a  misconstruction  of  the  law  and  to  be 
void  and  to  constitute  clouds  upon  the  titles 
of  the  plaintiffs  and  of  the  various  persons 
to  whom  the  plaintiff  Powers  had  conveyed 
any  portion  of  the  land  in  dispute;  that 
Slaght  be  decreed  to  be  a  trustee  holding 
such  right,  title,  and  interest  in  and  to  those 
lands  as  he  acquired  under  and  by  virtue  of 
such  letters  patent,  if  any,  for  the  benefit  of 
the  plaintiff  Powers  and  his  grantees,  both 
direct  and  through  mesne  conveyances,  and 
that  Slaght  be  required  to  convey  such  right, 
title,  and  interest,  if  any,  to  the  plaintiff 
Powers  and  his  grantees.  The  plaintiffs  also 
prayed  for  such  other  and  further  relief  as 
was  equitable  and  just. 

A  demurrer  to  the  amended  complaint  was 
sustained,  and  the  plaintiffs  electing  not  to 
plead  further,  the  action  was  dismissed. 

The  judgment  of  dismissal  was  affirmed 
by  the  supreme  court  of  the  state  of  Wash- 
ington upon  the  authority  of  the  decision 
of  that  court  in  Moore  v.  Oormode,  20  Wash. 
305,  713, 65  Pac.  217, 1103,  just  decided  upon 
appeal  to  this  court. 

Messrs.  C.  W.  Bum  and  James  B. 
Kerr  for  plaintiffs  in  error. 


Messrs.  U.  1*.  E Winger,  Charles  if. 
Wymam,  and  Thoma$  Weill  submitted  the 
case  for  the  defendant  in  error. 

Mr.  Justice  Harlan,  after  stating  the 
facts  as  above  reported,  delivered  the  opinion 
of  the  court: 

The  issue  as  to  the  validity  of  the  orders 
of  withdrawal  made  by  direction  of  the  See- J 
retary  of  the  Interior  of  lands  within  the*in-* 
demnity  limits  of  the  Northern  Pacific  Rail- 
road Company,  as  indicated  by  the  company's 
accepted  map  of  definite  location,  presents  the 
controlling  question  in  this  ease.  Unless  such 
order  be  sustained,  as  a  valid  exercise  of 
power  by  that  officer,  there  is  no  ground  up- 
on which  a  decree  could  be  rendered  against 
Slaght 

For  the  reasons  stated  in  Hewitt  v. 
Bohultz,  180  U.  S.  139,  ante,  309,  21  Sup.  Ot 
Rep.  309,  just  decided,  we  hold,  in  conformity 
with  the  long-established  practice  in  the  Land 
Department,  that  that  order  of  withdrawal 
must  be  regarded  as  inconsistent  with  the 
true  construction  of  the  act  of  Congress  of 
July  2d,  1804.  The  judgment  of  the  su- 
preme court  of  Washington  it,  accordingly, 
affirmed* 

Mr.  Justice  Brewer  and   Mr.  Justice 
Shir  as  dissented. 


(180  U.  S.  180) 
J.  M.  MOORE,  Flff.  in  Err* 
v. 

D.  B.  STONE,  Ammvillis  Allen,  Alma  Hay 
Stone,  et  al. 

Railroad  land  grants — withdrawal  of  indem- 
nity lands. 

The  Secretary  of  the  Interior  Is  not  author-lied 
by  the  act  of  July  2,  1864,  to  withdraw  from 
sale  or  entry  under  the  pre-emption  and 
homestead  laws  of  the  United  States  the  odd- 
numbered  sections  of  land  within  the  In- 
demnity limits  of  the  Northern  Pacifle  Rail- 
road Company  as  defined  by  Its  map  of  defi- 
nite location.  In  advance  of  any  selection 
based  on  ascertained  losses  of  distinct  tracts 
In  the  place  llmlta 

[No.  48.] 

Argued  October  15,  16,  1900.   Decided  Jan- 
uary 7, 1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  decision 
affirming  a  judgment  dismissing  an  action  to 
establish  a  trust  in  lands  held  under  patent 
from  the  United  States.  Affirmed. 

See  same  case  below,  20  Wash.  713,  55  Pae. 
1103. 

Statement  by  Mr.  Justice  Harlan: 
On  the  12th  day  of  December,  1833,  the 
Northern  Pacific  Railroad  Company  selected 
the  northeast  quarter  of  section  3,  in  town- 
ship 13,  north  of  range  42  east,  Willamette 
meridian,  in  Garfield  county,  Washington, 
under  the  direction  of  the  Secretary  of  the 
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Interior,  as  indemnity  in  lien  of  other  land*. 
In  making  the  selection  it  filed  in  the  dis- 
trict land  office  at  Walla  Walla  a  list  show 
ing  the  tract  selected,  at  the  same  time  ten- 
dering to  the  officers  of  the  district  land  of- 
fice the  fees  required  by  law.  The  tract  was 
h  selected  as  public  land  to  which  the  United 
S  States  had  full  title,  not  reserved,  sold, 
*  granted,  or*  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claim  or  rights. 
The  list  was  accepted,  allowed,  and  approved 
by  the  officers  named  on  January  5th,  1884, 
and  transmitted  to  the  Commissioner  of  the 
General  Land  Office.  Oh  October  26th,  1887, 
In  compliance  with  and  in  pursuance  of  cer- 
tain orders  and  directions  subsequently  made 
by  the  Secretary  of  the  Interior,  the  railroad 
company  designated  the  losses  for  which  the 
above-described  lands  were  selected  as  in- 
demnity. 

On  the  30th  day  of  June,  1884,  the  defend 
ant,  Dimon  B.  Stone,  presented  an  applica- 
tion to  make  a  pre-emption  declaratory  state- 
ment for  the  lands  selected  as  above  stated 
by  the  railroad  company,  to  the  district  land 
office  at  Walla  Walla,  alleging  settlement 
upon  the  land  April  25th,  1882.  His  appli- 
cation was  rejected,  and  on  appeal  to  the 
Commissioner  of  the  General  Land  Office  a 
hearing  in  the  matter  was  ordered  to  deter- 
mine the  condition  of  the  land  at  the  date  of 
its  selection,  and  the  respective  rights  of  the 
defendant  and  the  railroad  company.  At 
the  hearing  the  officers  of  the  district  land 
office,  in  January,  1891,  held  that  the  settle- 
ment of  the  defendant  and  the  application 
to  file  the  pre-emption  declaratory  statement 
excepted  the  lands  from  the  grant  to  the 
railroad  company,  and  that  therefore  they 
were  not  subject  to  selection  by  it;  and  the 
selection  made  was  recommended  to  be  can- 
celed. 

The  railroad  company  appealed  to  the 
Commissioner  of  the  General  Land  Office. 
In  a  decision  rendered  April  30th,  1895,  and 
directed  to  the  register  and  receiver  at  Walla 
Walla,  that  officer  said:  "The  land  is  with- 
in the  limits  of  withdrawal  upon  the  line  of 
amended  general  route  of  said  road,  the  map 
showing  which  was  filed  Feb.  21st,  1872,  and 
upon  the  definite  location  of  the  road  it  fell 
within  the  indemnity  limits,  the  order  for 
withdrawal  of  which  was  received  at  the  lo- 
cal office  Nov.  30th,  1880.  These  withdraw- 
als have  been  held  by  the  Department  to  be 
without  authority  of  law  and  of  no  effect. 
17  Land  Dec.  8,  and  19  Land  Dec.  87.  .  .  . 
The  testimony  adduced  at  the  hearing  shows 
that  Stone  is  a  qualified  settler,  and  estab- 
lished his  actual  residence  with  his  family 
on  the  land  about  the  middle  of  April,  1882, 
«*  in  a  cabin  he  built  upon  the  tract;  that  in 
S  the  summer  of  1882  he  built  a  house  16  x  24 
*  feet,  one  and  a  half'stories  high,  dug  a  well, 
and  cultivated  a  garden;  that  in  1883  he 
cropped  16  acres  to  grain,  in  1884  and  1885, 
16  acres,  and  in  1880  and  1887,  40  acres,  in 
1888,  45  acres,  in  1889,  140  acres,  and  in 
1890, 155  acres ;  that  he  has  fenced  the  whole 
place,  and  that  Mb  improvements  are  worth 
from  $700  to  3800.  You  are  of  the  opinion 
that  Co.'s  selection  as  to  this  land  was  im- 


properly allowed,  and  that  the  Co.  had  no 
right  to  the  tract  prior  to  its  selection,  and 
that  as  the  land  was  occupied  and  improved 
as  the  home  of  a  qualified  settler  at  the  date 
of  such  selection,  that  such  selection  as  to 
the  land  in  question  should  be  canceled,  and 
Stone's  application  to  make  pre-emption 
should  be  overruled;  your  ruling  is  in  ac- 
cordance with  the  uniform  practice  of  the 
Department,  and  I  concur  in  same.  There- 
fore your  decision  is  sustained,  and  the 
amendatory  list  No.  1  of  selection  of  Jan. 
5th,  1884,  by  said  Co.  is  hereby  held  for  can- 
celation as  to  the  above-described  tract  of 
land." 

On  July  2d,  1895,  the  railroad  company,  by 
general  warranty  deed  and  for  a  valuable 
consideration,  sold  and  conveyed  the  north 
half  of  section  3,  in  the  above-named  town- 
ship, to  the  plaintiff  Moore. 

On  May  20th,  1898,  the  Secretary  of  the 
Interior  sustained  the  above  decision  of  the 
Commissioner  of  the  General  Land  Office. 

The  amended  complaint  of  the  plaintiff 
Moore,  after  setting  out  the  foregoing  facts, 
alleged  that  the  above  decisions  by  the  offi- 
cers of  the  Land  Department  and  the  Secre- 
tary of  the  Interior  were  made  and  rendered 
under  a  misapprehension  and  mistake  of  law 
and  were  contrary  to  law;  that  under  the 
rules  and  practice  of  the  Department  of  the 
Interior  the  decision  of  the  Secretary  finally 
closed  and  determined  in  that  Department 
the  controversy  as  to  the  tract  of  land,  of 
which  fact  the  parties  received  notice,  the 
contest  being  closed  July  10th,  1896;  that 
thereafter  the  defendant  made  final  proof 
and  received  a  final  receipt  for  the  land,  in 
which  it  was  recited  that  he  was  entitled  to 
a  patent  for  the  land  from  the  United 
States;  and  that  in  1897  a  patent  was  issued 
to  him. 

The  plaintiff  averred  that  the  United  M 
States  district  land  officers,  the  Commission-* 
er  of  the  General  Land  Office,  and  the'Secre-* 
tary  of  the  Interior  were  wholly  without  ju- 
risdiction to  consider  the  application  of  the 
defendant  Stone  to  make  pre-emption  entry 
of  the  land,  for  the  reason  that  it  was  not 
public  land  of  the  United  States  subject  to 
homestead  entry,  but  at  the  time  of  the  de- 
fendant's application  had  been  withdrawn  by 
order  of  the  Secretary  of  the  Interior  from 
entry  or  sale  under  the  settlement  laws  of 
the  United  States;  that  the  railroad  com- 
pany was  the  owner  in  fee-simple  of  the 
premises  and  entitled  to  the  legal  title  there- 
to and  to  a  patent  from  the  United  States; 
that  the  patent  issued  to  the  defendant,  or 
which,  if  not  issued,  would  be  issued  to  him, 
constituted  the  defendant  a  trustee  holding 
the  legal  title  for  the  benefit  of  the  plaintiff, 
and  cast  a  cloud  upon  his  title. 

It  was  set  out  in  the  complaint  that  in 
1898  the  wife  of  the  defendant  Stone  died  in- 
testate, "leaving  as  her  heirs  the  defendants 
herein,  who,  excepting  defendant  D.  B.  Stone, 
are  her  children  and  the  only  children  sur- 
viving her,  and  the  only  children  which  she 
has  or  ever  had ;  that  the  premises  and  prop- 
erty herein  described,  if  any  right  or  inter 
t  was  ever  acquired  by  defendant  D.  B. 
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Stone,  was  acquired  after  his  marriage  with 
the  said  deceased ;  that  some  of  said  children 
of  said  deceased  are  of  age  and  some  are 
minors;  that  the  names  of  those  who  are 
minors  are  Sylvia  S.  Jenks,  Orson  Enter 
Stone,  Harland  Clifford  Stone,  and  Orlie 
Otis  Stone;  that  the  said  Ammvillis  Allen 
and  Sylvia  S.  Jenks  are  married;  that  said 
children  and  defendants  other  than  D.  B, 
Stone  have  no  other  rights  except  as  heirs  of 
the  said  deceased." 

The  plaintiff  therefore  prayed  that  the  de- 
fendants be  declared  trustees  for  the  use  and 
benefit  of  plaintiff ;  that  by  decree  it  be  ad- 

iudged  that  defendants  or  either  of  them 
ave  no  right,  title,  interest,  or  estate  what- 
ever in  and  to  these  lands  and  premises  or 
any  part  thereof;  that  the  title  of  plaintiff 
be  decreed  good,  valid,  and  a  fee-simple  title ; 
and  that  defendants  be  required  to  execute 
and  deliver  to  plaintiff  deed  or  deeds  so  as 
to  vest  in  plaintiff  a  complete  record  title 
in  and  to  the  premises ;  that  any  and  all  pre- 
tended claims  of  defendants  or  either  of 

*  them  be  held  for  naught  and  canceled ;  that 
5  the  defendants  and  each  of  them  be  enjoined 

*  and  debarred  from*asserting  any  claim  what- 
ever in  or  to  the  lands  or  any  part  thereof 
adverse  to  the  plaintiff;  that  plaintiff  have 
judgment  quieting  his  title  against  defend- 
ants and  each  of  them,  and  removing  the 
cloud  thereon  created  by  the  pretended  claim 
or  claims  of  defendants  or  either  of  them; 
that  plaintiff  be  adjudged  entitled  to  imme- 
diate and  exclusive  possession  of  the  prem- 
ises and  the  Whole  and  every  part  thereof 
and  be  put  into  possession  thereof  by  order 
of  the  court;  and  that  plaintiff  have  such 
other  or  further  relief  as  should  seem  meet, 
proper,  and  agreeable  to  equity. 

The  amended  complaint  was  demurred  to, 
and  the  demurrer  was  sustained;  and  the 
plaintiff  declining  to  plead  further,  the  ac- 
tion was  dismissed.  The  judgment  of  dis- 
missal was  affirmed  in  the  supreme  court  of 
the  state,  on  the  authority  of  Moore  v.  Cor- 
mode,  20  Wash.  SOS,  713,  55  Pac.  217,  1103. 

Messrs.  C.  W.  Burn  and  James  B. 
Kerr  for  plaintiff  in  error. 

Messrs.  George  H.  Patrick  and  George 
Turner  for  defendants  in  error. 

Mr.  Justice  Harlan,  after  stating  the 

facts  as  above  reported,  delivered  the  opin- 
ion of  the  court: 

As  in  the  other  cases  just  decided,  the 
plaintiffs  right  to  recover  depended  upon 
the  validity  of  the  order  made  by  the  Secre- 
tary of  the  Interior  directing  the  withdrawal 
from  sale  or  entry  under  the  pre-emption 
and  homestead  laws  of  the  United  States  of 
the  odd-numbered  sections  of  land  within  the 
indemnity  limits  of  the  Northern  Pacific 
Railroad  Company  as  defined  by  its  map  of 
definite  location.  The  order  was  based 
wholly  upon  the  filing  and  acceptance  of  that 
map,  and  in  advance  of  any  selection  based 
on  ascertained  losses  of  distinct  tracts  in  the 
place  limits. 

For  the  reasons  stated  in  Hewitt  v. 
Schultt.  180  U.  S.  139,  ante,  809,  21  Sup.  Ct. 


Rep.  309,  such  order  must  be  regarded  as  not 
authorized  by  the  act  of  July  2d,  1864,  un-g 
der  which  the  railroad  company  and  its  gran-H 
tee  claimed  title;  and'upon  that  ground  the* 
judgment  of  the  supreme  court  of  the  state 
of  Washington  must  be  and  is  affirmed. 

Mr.  Justice  Brewer  and  Mr.  Justice 
SUru  dissented. 


(180  U.  S.  167) 
J.  M.  MOORE,  Plff  in  flrr, 
.  v. 

JOHN  CORMODE. 

Railroad  land  grant* — withdrawal  of  indem- 
nity land*. 

This  case  Is  governed  by  the  decision  In  the 
case  of  Hewitt  v.  Bckulti,  ante,  809. 


[No.  49.] 

Argued  October  IS,  16,  1900. 

vary  7, 1901. 


Decided  Jot* 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  decision 
affirming  a  judgment  dismissing  an  action  to 
establish  a  trust  in  lands  held  under  patent 
from  the  United  States.  Affirmed. 

See  same  case  below,  20  Wash.  300,  55  Pac 
217. 

Statement  by  Mr.  Justice  Harlan  i 
This  action  was  commenced  in  the  supe- 
rior court  of  the  state  of  Washington  for 
Garfield  county.  From  an  amended  com- 
plaint filed  by  Moore,  now  plaintiff  in  error, 
it  appears  that  on  December  12th,  1883,  the 
Northern  Pacific  Railroad  Company,  under 
authority  of  the  act  of  Congress  of  July  2d, 
1864  (13  Stat,  at  L.  365,  chap.  217),  grant- 
ing lands  to  aid  in  the  construction  of  its 
road,  selected,  under  the  direction  of  the  Sec- 
retary of  the  Interior,  the  northwest  quarter 
of  section  3.  in  township  13  north,  of  range 
42  east,  Willamette  meridian,  in  Garfield 
county,  in  the  then  territory  of  Washington, 
indemnity  and  in  lieu  of  other  specified 
lands  excepted  from  its  grant. 

On  July  2d,  1895.  the  railroad  company, 
for  a  valuable  consideration,  sold  and  con- 
veyed to  Moore  by  general  warranty  deed  the 
north  half  of  the  above-described  quarter  sec- 
tion. 

Prior  to  that  transfer,  namely,  on  the  17th  « 
day  of  July.  1800.  the  defendant  Cormodeg 
presented  for  filing  in  the  district  land*offlee» 
nt  Walla  Walla.  Washington,  a  declaratory 
statement  setting  forth  that  the  land  in 
question  had  been  settled  on  in  March  or 
April.  1882.  by  Mrs.  Ora  Standiford,  and 
that  she  and  a'  subsequent  purchaser  of  her 
improvements    had    resided  continuously 
thereon  until  1889,  when  the  defendant  pur- 
chased the  improvements  and  moved  upon 
the  land. 

Upon  a  hearing  ordered  before  the  land  of- 
fice at  Walla  Walla,  to  determine  the  right 
of  the  Northern  Pacific  Railroad  Company 
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to  the  land  in  dispute,  the  register  and  re- 
ceiver of  that  office,  in  January,  1891,  held 
that  the  settlement  upon  the  premises  by 
Mrs.  Standiford,  and  the  occupation  of  the 
same  thereafter  by  her  and  the  subsequent 
purchasers,  including  the  defendant,  except- 
ed the  lands  from  the  grant  to  the  railroad 
company,  and  that  therefore  they  were  not 
subject  to  selection  by  it.  The  selection  made 
by  the  company  was  accordingly  recommend- 
ed to  be  canceled. 

An  appeal  was  taken  by  the  railroad  com- 
pany to  the  Commissioner  of  the  General 
Land  Office,  and  that  officer  rendered  a  deci- 
sion on  April  25th,  1895,  directed  to  the  reg- 
ister and  receiver  at  Walla  Walla,  in  which 
he  said :  "I  have  considered  the  above-enti- 
tled case,  involving  N.  W.  3,  13  N,  42  E., 
appeal  by  the  R'y  Co.  from  your  decision  in 
favor  of  Cormode.  The  land  is  within  the 
indemnity  limits  of  the  grant  to  the  North- 
ern Pac.  Tt.  R.  Co.  and  was  selected  by  the 
Co.  Jan.  5th,  1884,  list  No.  1.  Both  parties 
appearing  at  the  hearing  held  Jan.  6th,  1891, 
and  from  the  testimony  then  taken  it  ap- 
pears in  substance  as  follows:  The  land 
was  settled  on  March  or  April,  1882,  by  Mrs. 
Ora  Standiford,  who  was  qualified  to  enter 
under  the  homestead  law.  Her  settlement 
consisted  of  the  erection  of  a  frame  house 
16x18  ft,  1  story  and  a  half  high,  on  the 
land,  the  plowing  and  cultivating  of  3  or  4 
acres,  and  the  digdng  of  a  well.  At  that 
time  she  established  her  residence  on  the  land 
and  remained  there  continuously  with  her 
family  until  the  fall  of  1885,  when  she  sold 
her  improvements  upon  and  interest  in  the 
land  to  John  A.  Long,  who  occupied  the  land 
for  a  short  time,  and  was  succeeded  by  his 
brother.  Henry  W.  Long,  in  1888,  who  re- 
ft mained  in  possession  until  the  fall  of  1889, 
h  when  the  present  applicant,  Cormode,  who 
•  applied  fnr  the  same  under* pre-emption  law 
in  July,  1890,  purchased  the  improvements 
and  moved  onto  the  land.  Since  then  Cor- 
mode continuously  resided  upon  and  im- 
proved the  land.  It  would  thus  appear  that 
on  Jan.  5th,  1884,  when  the  right  of  the  R'y 
Co.  attached,  the  land  was  embraced  in  the 
bona  fide  settlement  of  a  party,  Mrs.  Stan- 
diford, qualified  to  enter  the  same  under  the 
settlement  laws.  Your  decision  is  therefore 
affirmed  and  the  Co.'s  selection  of  that  date 
held  for  cancelation  as  invalid." 

The  decision  of  the  Commissioner  was  sus- 
tained by  the  Secretary  of  the  Interior  on 
May  20th.  1896. 

Thereafter  the  defendant  Cormode  made 
final  proof  of  his  claim,  and,  a  final  receipt 
having  been  issued  to  him  by  the  district 
land  office,  on  the  2d  of  May,  1898,  he  re- 
ceived a  patent  from  the  United  States  con- 
veying to  him  the  title  to  the  land. 

The  plaintiff  averred  that  the  decisions  of 
the  register  and  receiver  of  the  General  Land 
Office  and  the  Secretary  of  the  Interior  were 
made  and  rendered  under  misapprehension 
of  law ;  that  the  officers  of  the  Land  Depart- 
ment and  the  Secretary  of  the  Interior  were 
wholly  without  jurisdiction  to  consider  the 
application  of  the  defendant  to  make  pre- 
emption entry  of  the  land,  for  the  reason 


that  the  land  was  not  at  that  time  public 
land  of  the  United  States  and  was  not  then 
subject  to  homestead  entry,  but  before  the 
date  of  the  defendant's  application  had  been 
withdrawn  from  entry  or  sale,  and  that  the 
decisions  allowing  the  defendant  to  enter  the 
land  were  void,  and  the  entry  made  also  void 
and  of  no  effect;  that  the  Northern  Pacific 
Railroad  Company  under  the  grant  by  the 
act  of  July  2d,  1864,  became  and  was  the 
owner  in  fee  simple  of  the  land,  and  entitled 
to  a  patent  therefor  from  the  United  States ; 
that  the  defendant's  patent  constituted  him 
a  trustee,  holding  the  legal  title  for  the  bene- 
fit of  the  plaintiff,  and  was  a  cloud  upon  the 
latter's  title ;  and  that  the  defendant  wrong- 
fully and  unlawfully  withheld  the  possession 
of  the  premises,  although  the  plaintiff  had 
at  various  times  demanded  the  same. 

A  demurrer  to  the  complaint  was  sus- 
tained; and  the  plaintiff  declined  to  plead 
further.  Whereupon  the  court,  on  motion  of 
the  defendant,  dismissed  the  action.  That* 
judgment  was  affirmed  in  the  supreme  court  £ 
of  the  state,  all  the*  members  of  the  court* 
concurring  in  such  affirmance.  In  its  opin- 
ion in  the  case  that  court  said:  "But,  tak- 
ing a  broad  view  of  the  question  in  consider- 
ing the  primary  effect  of  the  act  [of  Con- 
gress of  July  2d,  1864]  as  a  matter  of  public 
policy,  which  is  always  permissible  where 
there  is  room  for  construction  and  the  true 
intent  is  a  matter  of  doubt,  we  are  of  the 
opinion  that  there  was  no  intention  to  with- 
draw from  actual  settlement  the  immense 
quantity  of  lands  embraced  within  the  in- 
demnity limits.  This  phase  of  the  matter 
has  received  consideration  in  a  number  of 
cases.  Attention  is  called  to  the  fact  that  it 
was  expected  when  the  law  was  enacted  that 
the  road  would  be  speedily  constructed,  and 
that  it  would  traverse,  in  the  main,  a  prac- 
tically unoccupied  territory,  and  that  there 
would  be  consequently  no  great  loss  of  lands 
within  the  place  limits.  It  might  well  have 
been  considered  that  there  would  be  ample 
lands  within  the  indemnity  limits  to  make 
good  such  losses,  although  these  lands  were 
open  to  settlement  at  all  times  prior  to  their 
actual  selection.  See  Northern  P.  It.  Co.  v. 
Muster-Bauniry  Land,  Logging  £  Mfg.  Co. 
168  U.  S.  004.  42  L  ed.  696, 18  Sup.  Ct.  Rep. 
205.  And  after  a  consideration  of  the  nu- 
merous cases  cited  in  the  briefs  we  are  of  the 
opinion  that  the  grant  did  not  take  effect  as 
toany  lands  within  theindemnity  limits  until 
actually  selected  by  the  company,  and  that 
prior  thereto  they  were  open  to  settlement. 
It  has  been  the  lone-continued  policy  of  the 
government  to  facilitate  the  settlement  of  ite 
unoccupied  lands,  and  so  great  a  restriction 
as  this  would  have  been  under  the  company's 
contention  could  hardly  have  been  contem- 
plated. The  departmental  withdrawal  was 
subsequently  set  aside,  and  cannot  operate 
to  extend  the  provisions  of  the  act.  Those 
parte  of  the  discussion  or  statements  in  some 
of  the  cases  most  relied  upon  by  the  appel- 
lant are  not  in  harmony  with  the  later  ex- 
pressions of  the  court,  especially  in  Northern 
P.  R.  Co.  v.  Colburn,  164  U.  S.  383,  41  L.  ed. 
479,  17  Sup.  Ct  Rep.  98 ;  and  Northern  P.  Jt 
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Co.  t.  Sander;  166  U.  S.  620,  41  L.  ed.  1139, 
17  Sup.  Ct  Rep.  671.  Also  the  prevailing 
and  long-continued  construction  of  the  act 
by  the  Land  Department  is  entitled  to  great 
-weight  in  determining  the  questions  raised. 
Many  patents  have  been  issued  thereunder  to 
H  settler*  who  are  now  occupying  the  lands,  as 

*  in  this  case,  and  doubtless  frequent  trans- 

*  fers  hare  "been  made  to  others  who  have  re- 
garded the  title  as  perfect,  for  the  issuance 
of  a  patent  is  regarded  by  the  common  mind 
as  conclusive;  and  if  it  is  a  matter  of  doubt 
the  overturning  of  these  rights  and  the  con- 
struction of  the  Land  Department  should  be 
reserved  for  the  highest  court  in  the  land. 
Furthermore,  it  is  most  strenuously  insisted 
by  the  respondent  that  the  case  must  be  de- 
cided in  his  favor  on  the  ground  that  it  does 
not  appear  that  there  was  any  finding  by 
the  Land  Department  that  there  was  any 
deficiency  in  place  lands,  and  that  under  the 
familiar  rule  applied  to  judgments,  if  an  af- 
firmative finding  that  there  was  no  loss  of 
place  limits  was  necessary,  then  that  such 
finding  would  be  presumed;  that  all  pre- 
sumptions are  in  favor  of  the  regularity  of 
the  proceedings  in  the  Land  Department  to 
sustain  a  patent.  The  appellant  has  under- 
taken to  conclude  this  matter  by  averment 
in  his  complaint,  and  contends  that  the  in- 
demnity lands  were  appropriated  without  se- 
lection by  reason  of  the  deficiency  in  place 
limits,  and  that  the  court  is  bound  by  the  al- 
legations of  the  complaint  in  this  particular. 
There  is  no  allegation,  however,  that  there 
was  a  finding  by  the  Secretary  of  the  Inte- 
rior or  in  the  proceedings  before  the  Land 
Department  that  there  was  a  deficiency  in 
place  limits.  And  it  seems  to  us  that  to  ena- 
ble the  company  to  claim  this  land  there 
must  have  been  a  finding  that  there  was  a 
deficiency  within  the  place  limits  for  -which 
the  lands  claimed  were  taken,  or  that  it  was 
conclusively  established  in  the  proceedings 
before  the  Department.  This  matter  was  a 
question  of  fact  essentially  within  the  juris- 
diction of  the  Land  Department,  and  its 
judgment  should  be  sustained  unless  it  ap- 
pears that  it  is  in  conflict  with  the  facts 
therein  found  or  established.  It  may  have 
been  found  that  there  was  no  deficiency  enti- 
tling the  company  to  select  these  lands.  It 
was  found  that  when  the  selection  was  made 
the  land  was  occupied  by  a  qualified  settler, 
and  the  company  therefore  not  entitled  to 
take  it.  The  contention  of  the  appellant 
with  reference  to  the  allegations  of  the  com- 
plaint in  this  respect  are  in  our  opinion 
overborne  by  the  authorities.  Johnson  v. 
Drew,  171  U.  8.  93,  43  L.  ed.  88,  18  Sup.  Ct. 
Rep.  800;  Durango  Land  <t  Coal  Co.  v.  Ev- 
ans, 25  C.  C.  A.  523,  49  U.  S.  App.  305,  80 
Fed.  Rep.  425;  Gale  v.  Beet,  78  Cal.  235,  20 
Pac  550;  Veto  Dunderberg  Min.  Co.  v.  Old, 
25  C.  C.  A.  116,  49  U.  S.  App.  201,  79  Fed. 

g  Rep.  598,  20  Wash.  305,  55  Pac.  217. 

*  *  Messrs.  C.  W.  Bum  and  James  B. 
Kerr  for  plaintiff  in  error. 

Messrs.  George  H.  Patrick  and  George 
Turner  for  defendant  in  error. 


Mr.  Justice  Harlan,  after  stating  the 
facta  as  above  reported,  delivered  the  opin- 
ion of  the  court: 

The  land  in  controversy  is  within  the  in- 
demnity limits  of  the  Northern  Pacific  Rail- 
road Company  as  shown  by  its  map  of  defi- 
nite location.  It  was  embraced  by  the  order 
made  by  the  Secretary  in  November,  1880, 
whereby  the  local  land  office  was  directed  to 
withdraw  and  hold  reserved  "from  sale  or 
homestead  or  other  entiV'  all  of  the  odd- 
numbered  sections  "within  the  place  and 
first  indemnity  limits"  of  the  Northern  Pa- 
cific Railroad,  as  indicated  on  its  map  of 
definite  location  filed  in  October,  1380.  That 
order  of  course  proceeded  on  the  ground  that 
under  the  act  of  July  2d,  1864  (13  Stat,  at 
L.  365,  chap.  217),  it  was  competent  for  the 
Secretary  of  the  Interior,  immediately  upon 
the  filing  and  acceptance  of  the  company's 
map  of  definite  location,  to  withdraw  from 
the  operation  of  the  pre-emption  and  home- 
stead laws  all  the  odd-numbered  sections 
within  the  indemnity  limits  of  the  road  and 
conterminous  with  the  line  of  such  definite 
location.  The  act  of  1864  has  been  different- 
ly interpreted  in  the  Land  Department  since 
the  decision  in  18S8  of  Secretary  Vilas  in 
Northern  P.  R.  Co.  v.  Miller,  7  Land  Dec 
100.  For  the  reasons  stated  in  the  opinion 
just  delivered  in  Hewitt  v.  Schultz,  180  U.  S. 
139,  ante,  309,21  Sup.  Ct  Rep. 309,  we  accept 
that  decision  as  indicating  the  construction 
of  the  act  of  1864  to  be  observed  in  the  ad- 
ministration of  the  grant  of  public  lands  to 
the  Northern  Pacific  Railroad  Company. 
This  leads  to  an  affirmance  of  the  judgment 
without  reference  to  other  questions  dis- 
cussed at  the  bar. 

The  judgment  of  the  Supreme  Court  of  the 
State  of  Washington  must  he  and  is  hereby 
affirmed. 

Mr.  Justice  Brewer  and  Mr.  Justice 
Shir  as  dissented. 


(180  U.  S.  132) 

LIVERPOOL  &  LONDON  &  GLOBE  INSUR- 
ANCE COMPANY,  Plff .  in  Err., 
v. 

T.  K.  KEARNEY  and  J.  W.  Wyse,  Partners 
as  Kearney  &  Wyse. 

Insurance  —  construction  of  policies  —  pro- 
visions as  to  books  of  account — safes,  it* 
ventories,  and  care  of  books. 

1.  The  rales  established  for  the  construction 
of  written  Instruments  apply  to  contracts  of 
Insurance  equally  with  other  contracts. 

2.  The  words  used  In  a  policy  of  Insurance 
should  be  Interpreted  most  strongly  against 
the  Insurer,  where  the  policy  Is  so  framed  as 
to  leave  room  for  two  constructions. 

8.  Books  showing  "all  purchases  and  sales, 
both  for  cash  and  credit,"  within  the  meaning 
of  a  covenant  and  agreement  In  a  policy  of 
fire  Insurance  requiring  the  Insured  to  keep 
a  set  of  books  showing  a  complete  record  of 
business  transacted.  Including  all  such  pur- 
chases or  sales,  need  only  be  such  as  will 
fairly  show  these  matters  to  a  man  of  ordi- 
nary intelligence. 
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4.  A  safe  such  as  woa  commonly  nied,  and 
such  as,  In  the  Judgment  of  prudent  men  In 
the  locality  of  the  property  Insured,  was  suffi- 
cient, la  "a  fireproof  aafe"  within  the  mean- 
ing of  a  clause  In  a  policy  of  fire  Insurance  re- 
quiring the  insured  to  keep  their  books  se- 
curely locked  In  such  a  safe. 

i.  The  selection,  by  the  Insured,  In  good  faith 
and  with  such  care  as  prudent  men  ought  to 
exercise  under  like  circumstances,  of  a  place 
In  which  to  keep  their  books  and  last  Inven- 
tory, satisfies  the  requirements  of  a  policy  of 
fire  Insurance  that  such  books  be  securely 
locked  In  a  fireproof  safe,  or  In  some  secure 
place  not  exposed  to  a  fire  which  would  de- 
stroy the  house  where  the  business  Is  carried 
on. 

a.  Failure  of  an  Insured  to  produce  the  books 
and  Inventory  as  required  by  a  policy  of  fire 
Insurance  under  penalty  of  forfeiture  means 
a  failure  to  produce  them  If  they  are  In  ex- 
istence when  called  for,  or  If  they  have  been 
lost  or  destroyed  by  the  fault,  negligence,  or 
design  of  the  Insured. 

T.  The  loss  of  the  last  Inventory  of  a  business 
In  the  confusion  Incident  to  the  exercise,  by 
the  Insured  during  a  fire,  of  their  right  to  re- 
move the  books  from  the  safe  to  a  secure 
place,  will  not  Invalidate  the  policy,  notwith- 
standing a  provision  that  a  failure  to  produce 
the  same  shall  render  the  policy  null  and 
Told,  where  the  Insured  used  such  care  on  the 
occasion  as  prudent  men  acting  In  good  faith 
would  exercise. 

[No.  85.] 

Submitted  November  7,  1900.   Derided  Jan- 
vary  7,  1901. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decision  affirming  a  judgment  in 
favor  of  plaintiffs  in  an  action  on  insurance 
policies.  Affirmed. 

See  same  case  below,  38  C.  C.  A.  285,  94 
Fed.  Rep.  314. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  S.  Quinton  for  plaintiff  in  error, 
^    Messrs.  A.  C.  Crace  and  W.  X.  Crnoe 
to  for  defendants  in  error. 

rt 

*  Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  to  recover  the 
amount  alleged  to  be  due  on  two  policies  of 
Are  insurance  issued  by  the  Liverpool  and 
London  and  Globe  Insurance  Company,— one 
dated  June  15th,  1804,  for  $2,500,  and  the 
other  dated  February  11th,  1805,  for  $1,000, 
—-each  policy  covering  such  losses  as  might 
be  sustained  by  the  insured,  Kearney  & 
YVyse,  in  consequence  of  the  destruction  by 
fire  of  their  stock  of  hardware  in  the  town 
of  Ardmore,  Indian  territory. 

Each  policy  contained  the  following 
clause,  called  the  iron-safe  clause:  "The  as- 
sured under  this  policy  hereby  covenants  and 
agrees  to  keep  a  set  of  books  showing  a  com- 
plete record  of  business  transacted,  includ- 
ing all  purchases  and  sales,  both  for  cash  and 
credit,  together  with  the  last  inventory  of 
said  business;  and  further  covenants  and 
agrees  to  keep  such  books  and  inventory  se- 
curely locked  in  a  fireproof  safe  at  night,  and 
•t  all  times  when  the  store  mentioned  in  the 


within  policy  is  not  actually  open  for  busi- 
ness, or  in  some  secure  place  not  exposed  to 
a  fire  which  would  destroy  the  house  where 
such  business  is  carried  on;  and,  in  ease  of 
loss,  the  assured  agrees  and  covenants  to  pro- 
duce such  books  and  inventory;  and  in  the 
event  of  the  failure  to  produce  the  same  this 
policy  shall  be  deemed  null  and  void,  and  no 
suit  or  action  at  law  shall  be  maintained 
thereon  for  any  such  loss." 

The  insurance  company  insisted  in  its  de- 
fense that  the  terms  and  conditions  con- 
tained in  this  clause  of  the  policies  had  not 
been  kept  and  performed  by  the  insured. 

There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiffs  in  the  United  States  court 
for  the  southern  district  of  the  Indian  terri- 
tory, and  that  judgment  was  affirmed  in  the 
United  States  court  of  appeals  for  that  terri- 
tory. 

The  insurance  company  sued  out  a  writ  of 
error  to  the  United  States  circuit  court  of 
appeals  for  the  eighth  circuit,  and  that  court 
affirmed  the  Judgment.  36  C.  C.  A.  265,  04 
Fed.  Rep.  314. 

The  controlling  facts  are  thus  (and  we 
think  correctly)  stated  in  the  opinion  of 
Judge  Thayer,  speaking  for  the  court  below:  g 
"On  the  night  of  April  18th,  1895,  between  h 
the  hours  of  1  and*3  a.  m.,  a  fire  accidentally  * 
broke  out  in  a  livery  stable  in  the  town  of 
Ardmore,  which  was  about  300  yards  distant 
from  the  plaintiffs'  place  of  business.  Ef- 
forts to  arrest  the  progress  of  the  conflagra- 
tion failed,  and  when  it  had  approached  so 
near  to  the  plaintiffs'  place  of  business  that 
the  windows  of  their  store  were  cracking 
from  the  heat  and  the  building  was  about  to 
take  fire,  one  of  the  plaintiffs  entered  the 
building  for  the  purpose  of  removing  the 
books  of  the  firm  to  a  safer  place,  thinking 
that  it  would  be  better  to  remove  them  than 
to  take  the  chances  of  their  being  destroyed 
by  fire.  He  opened  an  iron  safe  in  the  store, 
in  which  they  had  been  deposited  for  the 
night,  which  was  called  a  fireproof  safe,  and 
took  them  therefrom,  and  to  his  residence, 
some  distance  away.  The  books  consisted  of 
a  lodger,  a  cash  book,  a  day  book  or  blotter, 
and  a  small  paper-covered  book  containing 
an  inventory  that  the  firm  had  taken  of  their 
stock  on  or  about  January  1st,  1895.  In  the 
hurry  and  confusion  incident  to  the  removal 
of  the  books,  the  inventory  was  either  left  in 
the  safe  and  was  destroyed,  or  was  otherwise 
lost,  and  could  not  be  produced  after  the 
fire.  The  other  books,  however,  were  saved, 
and  were  exhibited  to  the  insurer  after  the 
fire,  and  were  subsequently  produced  as  ex- 
hibits on  the  trial.  There  was  neither  plea 
nor  proof  that  the  loss  of  the  inventory  was 
due  to  fraud  or  bad  faith  on  the  part  of 
plaintiffs,  or  either  of  them.  The  trial 
judge  charged  the  jury  that  the  set  of  books 
which  had  been  kept  and  which  were  pro- 
duced on  the  trial  'were  substantially  in 
compliance  with  the  terms  of  the  policy  up- 
on that  subject,'  and  no  exception  was  taken 
by  the  defendant  to  this  part  of  the  charge.'' 
It  was  also  said  in  the  same  opinion: 
"The  books,  though  used  at  the  trial  as  ex- 
hibits, do  not  form  a  part  of  the  record.  For 
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these  reasons  no  question  arises  as  to  the 
sufficiency  of  the  set  of  books  that  was  kept 
which  we  are  called  upon  to  consider.  It 
must  be  taken  for  granted  that  it  was  a  prop- 
er set  of  books,  as  the  trial  court  held.  The 
only  substantial  ground  for  complaint  seems 
to  be  that  the  inventory  was  not  produced." 

The  argument  in  behalf  of  the  defendant 
assumes  that  the  insurance  company  is  enti- 
tled to  a  literal  interpretation  of  the  words 
of  the  policies.  But  the  rules  established  for 
the'eonstruction  of  written  instruments  ap- 
ply to  contracts  of  insurance  equally  with 
other  contracts.  It  was  well  said  by  Nelson, 
Ch.  J.,  in  Turley  v.  North  American  F.  Ins. 
Co.  25  Wend.  373,  377,  referring  to  a  condi- 
tion of  the  policy  of  insurance  requiring  the 
insured,  if  damage  by  fire  was  sustained,  to 
produce  a  certificate  under  the  hand  and  seal 
of  the  magistrate  or  notary  public  most  con- 
tiguous to  the  place  of  the  fire,  setting  forth 
certain  facts  in  regard  to  the  fire  and  the 
insured,  that  "this  clause  of  the  contract  of 
insurance  is  to  receive  a  reasonable  interpre- 
tation; its  intent  and  substance,  as  derived 
from  the  language  used,  should  be  regarded. 
There  is  no  more  reason  for  claiming  a  strict 
literal  compliance  with  its  terms  than  in 
ordinary  contracts.  Full  legal  effect  should 
always  be  given  to  it  for  the  purpose  of 
guarding  the  company  against  fraud  or  im- 
position. Beyond  this,  we  would  be  sacri- 
ficing substance  to  form, — following  words 
rather  than  ideas." 

To  the  general  rule  there  is  an  apparent 
exception  in  the  case  of  contracts  of  insur- 
ance; namely,  that  where  a  policy  of  insur- 
ance is  so  framed  as  to  leave  room  for  two 
constructions  the  words  used  should  be  in- 
terpreted most  strongly  against  the  insurer. 
This  exception  rest*  upon  the  ground  that 
the  company's  attorneys,  officers,  or  agents 
prepared  the  policy,  and  it  is  its  language 
that  must  be  interpreted.  First  Jfat.  Bank 
v.  Hartford  F.  Ins.  Go.  95  U.  S.  073,  678,  679, 
24  L.  ed.  563,  565;  Moulor  v.  American  L. 
Ins.  Co.  Ill  U.  S.  335,  341,  28  L.  ed.  447,  449, 
-4  Sup.  Ct.  Rep.  466. 

Turning  now  to  the  words  of  the  policies 
in  suit,  what  is  the  better  and  more  reason- 
able interpretation  of  those  provisions  so 
far  as  they  relate  to  the  issues  in  this  case? 
The  covenant  and  agreement  "to  keep  a  set 
of  books  showing  a  complete  record  of  busi- 
ness transacted,  including  all  purchases  and 
sales,  both  for  cash  and  credit,  together 
with  the  last  inventory  of  said  business," 
should  not  be  interpreted  to  mean  such 
books  as  would  be  kept  by  an  expert  book- 
keeper oraccountant  in  alarge  business  house 
in  a  great  city.  That  provision  is  satisfied 
if  the  books  kept  were  such  as  would  fairly 
show,  to  a  man  of  ordinary  intelligence,  "all 
purchases  and  sales,  both  for  cash  and 
credit."  There  is  no  reason  to  suppose  that 
the  books  of  the  plaintiff  did  not  meet  such 
a  requirement. 

'That  of  which  the  company  most  com- 
plains is  that  the  insured  did  not  produce 
the  last  inventory  of  their  business,  and 
removed  the  books  and  inventory  from  the 
fireproof  safe  in  which  they  had  been  placed 


the  night  of  the  fire.  It  will  be  observed 
that  the  insured  had  the  right  to  keep  the 
books  and  inventory  either  in  a  fireproof 
safe,  or  in  some  secure  place  not  exposed  to 
a  fire  that  would  destroy  the  house  in  which 
their  business  was  conducted.  But  was  it 
intended  by  the  parties  that  the  policy 
should  become  void  unless  the  fireproof  safe 
was  one  that  was  absolutely  sufficient 
against  every  fire  that  might  occur  t  We 
think  not.  If  the  safe  was  such  as  was  com- 
monly used,  and  such  as,  in  the  judgment  of 
prudent  men  in  the  locality  of  the  property 
insured,  was  sufficient,  that  was  enough  with- 
in the  fair  meaning  of  the  words  of  the 
policy.  It  cannot  be  supposed  that  more  was 
intended.  If  the  company  contemplated  the 
use  of  a  safe  perfect  in  all  respects,  and 
capable  of  withstanding  any  fire,  however 
extensive  and  fierce,  it  should  have  used 
words  expressing  that  thought. 

Nor  do  the  words,  "or  in  some  secure  place 
not  exposed  to  a  fire  which  would  destroy 
the  house  where  such  business  is  carried 
on,"  necessarily  mean  that  the  place  must 
be  absolutely  secure  against  any  fire  that 
would  destroy  such  house.  If,  in  selecting 
a  place  in  which  to  keep  their  books  and  last 
inventory,  the  insured  acted  in  good  faith 
and  with  such  care  as  prudent  men  ought  to 
exercise  under  like  circumstances,  it  could 
not  be  reasonably  said  that  the  terms  of 
the  policy  relating  to  that  matter  were  vio- 
lated. Indeed,  upon  the  facts  stated,  the 
plaintiffs  were  under  a  duty  to  the  insurance 
company  to  remove  their  'books  and  inven- 
tory from  the  iron  safe,  and  thereby  avoid 
the  possibility  of  their  being  destroyed  in 
the  fire  that  was  sweeping  towards  their 
store,  provided  the  circumstances  reasona- 
bly indicated  that  such  a  course  on  their 
part  would  more  certainly  protect  the  books 
and  inventory  from  destruction  than  to  al- 
low them  to  remain  in  the  safe.  If  they 
believed,  from  the  circumstances,  that  the 
books  and  inventory  would  be  destroyed  by 
the  fire  if  left  in  the  safe,  and,  if  under  such 
circumstances,  they  had  not  removed  them  a 
to  some  other  place,  and  the  books  or  inven-w 
tory  had  been  burned* while  in  the  safe,  the* 
company  might  well  have  claimed  that  the 
inability  of  the  insured  to  produce  the 
books  and  inventory  was  the  result  of  de- 
sign or  negligence,  and  precluded  any  recov- 
ery upon  the  policies.  We  are  of  opinion 
that  the  failure  to  produce  the  books  and  in- 
ventory, referred  to  in  the  policy,  means  a 
failure  to  produce  them  if  they  are  in  exis- 
tence when  called  for,  or  if  they  have  been 
lost  or  destroyed  by  the  fault,  negligence,  or 
design  of  the  insured.  Under  any  other  in- 
terpretation of  the  policies,  the  insured 
could  not  recover  if  the  books  and  inventory 
had  been  stolen,  or  if  they  had  been  de- 
stroyed in  some  other  manner  than  by  fire, 
although  they  had  been  placed  "in  some  se- 
cure place  not  exposed  to  a  fire"  that  would 
reach  the  store.  If  the  plaintiffs  had  the 
right,  under  the  terms  of  the  policy,  as  un- 
doubtedly they  had,  to  remove  their  books 
and  inventory  from  the  safe  to  some  secure 
place  not  exposed  to  a  fire  which  might  de- 
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gtroy  the  building  in  which  they  carried  on 
business,  surely  it  was  never  contemplated 
that  they  should  lose  the  benefit  of  the  poli- 
cies if,  in  so  removing  their  books  and  in- 
ventory, they  were  lost  or  destroyed,  they 
using  such  care  on  the  occasion  aa  a  prudent 
man  acting  in  good  faith  would  exercise.  A 
literal  interpretation  of  the  contracts  of  In- 
surance might  sustain  a  contrary  view,  but 
the  law  does  not  require  such  an  interpre- 
tation. In  so  holding  the  court  does  not 
make  for  the  parties  a  contract  which  they 
did  not  make  for  themselves.  It  only  inter 
prets  the  contract  so  as  to  do  no  violence  to 
the  words  used,  and  yet  to  meet  the  ends  of 
justice. 

We  perceive  no  error  in  the  view  taken  by 
the  court  below;  and,  having  noticed  the 
only  questions  that  need  to  be  examined,  its 
judgment  is  affirmed. 


(180  U.  S.  128) 
MICHAEL  F.  DOOLEY,  as  Receiver  of  the 

First  National  Bank  of  Willimantie,  Con 

necticut,  Plff.  in  Err., 
v. 

JAMES  PEASE. 

Bale  of  goods — change  of  possession — effeot 

to  exempt  them  from  attachment  by  other 
creditors. 

1.  The  policy  of  the  law  In  Illinois,  not  to 
permit  the  owner  of  personal  property  to  sell 
It  and  still  continue  In  possession,  so  as  to 
exempt  It  from  seizure  or  attachment  at  the 
salt  of  creditors  of  the  vendor,  will  be  fol- 
lowed by  the  courts  of  the  United  States  In 
a  case  In  which  the  validity  of  a  sale  of  sncb 
property  In  that  state  as  against  attachment 
creditors  Is  In  question. 
S.  The  findings  of  a  court  on  questions  of  fact 
where  a  jury  has  been  waived  are  conclusive 
In  the  courts  of  review. 
8.  Errors  alleged  In  the  findings  of  •  United 
States  circuit  court  are  not  subject  to  revi- 
sion by  the  circuit  court  of  appeals  or  by  the 
Supreme  Court  of  the  United  States,  It  there 
was  any  evidence  upon  which  such  findings 
could  be  made. 
4.  The  execution  and  delivery,  by  the  presi- 
dent of  a  corporation,  of  a  bill  of  sale  of  a 
stock  of  goods  which  were  to  be  sold  and  the 
proceeds  applied  upon  Its  Indebtedness  to  the 
vendee,  was  not  accompanied  or  followed  by 
the  open,  visible,  and  notorious  change  of 
possession  required  by  the  law  of  Illinois  to 
protect  the  goods  from  attachment  by  the 
creditors  of  the  vendor,  where  the  only  acts 
Indicating  a  change  of  ownership  consisted  In 
Insuring  the  goods  In  the  name  of  the  ven- 
dee, opening  a  new  set  of  books,  billing  all 
the  goods  sold  In  the  name  of  the  vendee,  and 
placing  the  proceeds  of  such  sales  to  its  cred- 
it, while  the  stock  of  goods  remained  In  the 
custody  of  the  same  persons  as  theretofore, 
and  was  apparently  In  the  possession  of  the 
vendor  so  far  as  appeared  to  the  public,  and 
was  sold  In  the  same  way  as  theretofore 
to  the  day  of  the  attachment. 


[No.  97.] 

Argued  November  12,  1900.  Decided  Jan- 
uary tl,  1901. 


TN  ERROR  to  the  United  States  Circuit 
X  Court  of  Appeals  for  the  Seventh  Circuit 
to  review  a  decision  affirming  a  judgment  in 
favor  of  defendant  in  an  action  against  a 
sheriff  for  trespass.  Affirmed. 

See  same  case  below,  31  C.  C.  A.  682,  88 
Fed.  Rep.  440,  60  U.  S.  App.  248. 

t> 

Statement  by  Mr.  Justice  Shir  as  i  2 
'This  was  an  action  brought  on  June  25,* 
1895,  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois, 
by  Michael  F.  Dooley,  as  receiver  of  the  First 
National  Bank  of  Willimantie,  Connecticut, 
against  James  Pease,  a  citizen  of  the  state  of 
Illinois.  The  declaration  complained  of  a 
trespass  by  the  defendant,  who  was  sheriff 
of  Cook  county,  Illinois,  in  levying  upon  and 
taking  possession  of  a  stock  of  silk  goods,  in 
a  store  room  in  the  city  of  Chicago,  which 
were  claimed  by  the  plaintiff  to  belong  to 
him.  After  a  plea  of  not  guilty  the  case 
was,  by  consent,  tried  without  a  jury. 

On  May  28,  1897,  judgment,  under  the  find- 
ings, was  entered  in  favor  of  the  defendant. 

The  case  was  then  taken  to  the  circuit 
court  of  appeals  for  the  seventh  circuit,  and 
on  July  0,  1898,  the  judgment  of  the  circuit 
court  was  affirmed.  A  writ  of  error  was 
thereupon  allowed  from  this  cour* 

Mr.  Edward  Wlnslow  Paige  for  plain- 
tiff in  error. 

Messrs.  Look  wood  Honor  e,  A.  W. 
Green,  and  F.  M.  Peter*  for  defendant  in 
error. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

_  Among  other  questions  passed  upon  by  the 
circuit  court  was  whether  the  alleged  sale  of 
goods  by  the  Natchaug  Silk  Company, 
through  J.  D.  Chaffee,  its  president,  to  Dool- 
ey, as  receiver  of  the  First  National  Bank  of 
Willimantie,  either  as  payment  in  part,  or 
as  security  for  payment,  of  the  debt  of  the 
silk  company  to  the  bank,  was  accompanied 
or  followed  by  the  open,  visible,  and  notori- 
ous change  of  possession  required  by  the  law  oo 
of  the  state  of  Illinois.  JJ 

*  It  is  conceded,  or,  if  not  conceded,  we  re-  • 
gard  it  as  well  established,  that  the  policy  of 
the  law  in  Illinois  will  not  permit  the  owner 
of  personal  property  to  sell  it  and  still  con- 
tinue in  possession  of  it,  so  as  to  exempt  it 
from  seizure  or  attachment  at  the  suit  of 
creditors  of  the  vendor.  If,  between  the  par- 
ties, without  delivery,  the  sale  is  valid,  it 
has  no  effect  on  third  persons  who,  in  good 
faith,  purchase  it;  and  an  attaching  credit- 
or stands  in  the  light  of  a  purchaser,  and  as 
such  will  be  protected.  Thornton  v.  Daven- 
port, 2  I1L  296,  29  Am.  Dec.  358;  Jonet  v. 
Jones,  16  III.  117;  Martin  v.  Dryden,  6  111. 
187 ;  Burnell  v.  Robertson,  10  111.  282. 

It  is  equally  well  established  that  the 
courts  of  the  United  States  regard  and  fol- 
low the  policy  of  the  state  law  in  cases  of 
this  kind.  "Any  other  rule,"  said  this  court 
in  Green  v.  Van  Buskirk,  7  Wall.  139,  19  L. 
ed.  109,  "would  destroy  all  safety  in  deriva- 
tive titles,  and  deny  to  a  state  the  power  to 
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regulate  the  transfer  of  personal  property 
within  its  limits." 

In  Hervey  v.  Rhode  Island  Locomotive 
Works,  93  U.  S.  664,  671,  23  L.  ed.  1003, 
1004,  it  was  said: 

"It  was  decided  by  thiB  court  in  Oreen  v. 
Van  Bwskirk,  5  Wall.  307,  18  L.  ed.  599,  7 
Wall.  139, 19  L.  ed.  109,  that  the  liability  of 
property  to  be  sold  under  legal  process,  issu- 
ing from  the  courts  of  the  state  where  it  is 
situated,  must  be  determined  by  the  law 
there,  rather  than  that  of  the  jurisdiction 
where  the  owner  lives.  These  decisions  rest 
on  the  ground  that  every  state  has  the  right 
to  regulate  the  transfer  of  property  within 
its  limits,  and  that  whoever  sends  property 
to  it  impliedly  submits  to  the  regulations 
concerning  its  transfer  in  force  there,  al- 
though a  different  rule  of  transfer  prevails 
in  the  jurisdiction  where  he  resides.  He 
has  no  absolute  right  to  have  the  transfer  of 
property,  lawful  in  that  jurisdiction,  re- 
spected in  the  courts  of  the  state  where  it  is 
found;  and  it  is  only  on  a  principle  of  comi- 
ty that  it  is  ever  allowed.  But  this  princi- 
ple yields  when  the  laws  and  policy  of  the 
latter  state  conflict  with  those  of  the  former. 

"The  policy  of  the  law  in  Illinois  will  not 
permit  the  owner  of  personal  property  to  sell 
it,  either  absolutely  or  conditionally,  and 
still  continue  in  possession  of  it.  Possession 
is  one  of  the  strongest  evidences  of  title  to 
this  class  of  property,  and  cannofbe  right- 
fully separated  from  the  title,  except  in  the 
manner  pointed  out  by  statute.  The  courts 
of  Illinois  say  that  to  suffer,  without  notice 
to  the  world,  the  real  ownership  to  be  in  one 
person,  and  the  ostensible  ownership  in  an- 
other, gives  a  false  credit  to  the  latter,  and 
in  this  way  works  an  injury  to  third  persons. 
.  .  .  Secret  liens  which  treat  the  vendor 
of  personal  property,  who  has  delivered  pos- 
session of  it  to  the  purchaser  as  the  owner 
until  the  payment  of  the  purchase  money, 
cannot  be  maintained  in  Illinois.  They  are 
held  to  be  constructively  fraudulent  as  to 
creditors,  and  the  property,  so  far  as  their 
rights  are  concerned,  is  considered  as  belong- 
ing to  the  purchaser  holding  the  possession. 
McCormick  v.  Hodden,  37  111.  370;  Ketchum 
v.  Watson,  24  111.  591."  Pullman's  Palace 
Car  Co.  v.  Pennsylvania,  141  U.  S.  22,  35  L. 
ed.  616,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct 
Rep.  876. 

It  being,  then,  established  that,  under  the 
policy  of  the  law  of  Illinois,  in  order  to  pro- 
tect the  goods  in  question  from  attachment 
by  creditors  of  the  Natchaug  Silk  Company, 
an  attempted  sale  must  be  accompanied  by 
a  change  of  possession,  which  change  must  be 
visible,  open,  or  notorious,  did  the  facts  of 
the  transaction  between  the  silk  company 
and  Dooley  show  such  a  change  of  posses- 
sion T 

The  findings  of  the  circuit  court  on  this 
feature  of  the  case  were  as  follows : 

"Said  store  had  for  several  years  prior  to 
the  sale  to  Dooley  been  operated  by  said 
Natchaug  Silk  Company  as  a  store  for  the 
sale  to  dealers  of  its  manufactured  goods, 
through  one  H.  L.  Stanton,  who,  down  to  the 
date  of  said  sale,  April  25,  1896,  had  acted 


as  its  agent  for  that  purpose,  and  at  the  time 
said  bill  of  sale  was  executed  and  delivered 
by  said  Chaffee  to  said  Lucas,  said  Chaffee 
directed  said  Lucas  to  have  the  said  goods, 
that  were  included  in  said  bill  of  sale,  sold, 
and  the  proceeds  of  such  sale  applied  by  said 
plaintiff  as  a  payment  upon  the  indebtedness 
of  said  Natchaug  Silk  Company  to  said 
First  National  Bank  of  Willimantic. 

"On  the  morning  of  April  26,  1895,  an  at- 
torney employed  by  said  plaintiff  called  at 
said  store,  purported  to  take  possession  of 
said  goods  in  the  name  of  the  plaintiff,  em-  9 
ployed  said  H.  L.  Stanton  as  agent  of  the  3 
plaintiff  to  sell  said  goods  and*remit  the  pro-* 
ceeds  of  such  sales  to  the  plaintiff,  and  took 
from  said  Stanton  a  receipt  stating  that  he, 
said  Stanton,  had  received  said  stock  of 
goods  for  the  plaintiff  and  subject  to  tha 
plaintiff's   directions.    Immediately  there- 
after said  Stanton  caused  the  said  stock  of 
goods  to  be  insured  in  the  name  of  the  plain- 
tiff, and  opened  a  new  set  of  books  for  the 

Surpose  of  keeping  an  account  of  the  sale  and 
isposition  of  said  goods  and  of  the  expenses 
of  said  Stanton  in  and  about  the  making  of 
such  sale,  and  also  made  an  inventory  of  the 
said  goods  and  delivered  the  same  to  said  at- 
torney for  the  plaintiff.  From  that  date 
said  Stanton  understood  himself  to  be  acting 
solely  as  the  agent  of  the  plaintiff.  A  por- 
tion of  the  said  stock  of  goods  was  sold  by 
said  Stanton  to  various  persons,  to  whom  the 
said  goods  were  billed  in  the  name  of  the 
plaintiff,  and  the  proceeds  of  said  sales, 
amounting  to  about  $7,000,  were  received  by 
said  Stanton  and  placed  to  the  credit  of  the 
plaintiff.  No  change  was  made  from  April 
25,  1895,  until  after  May  20,  1895,  in  the 
signs  on  the  outside  of  the  store,  which  signs 
were  'Natchaug  Silk  Company.'   .    .  . 

"After  the  making  of  said  bill  of  sale 
there  was  no  change  in  the  possession  of  the 
goods  other  than  as  above  named,  but  they 
remained  in  the  custody  of  the  same  persons 
who  had  theretofore  been  in  charge  of  them 
for  the  silk  company,  and  they  were  appar- 
ently in  the  possession  of  the  silk  company, 
so  far  as  appeared  to  the  public,  and  were 
sold  in  the  same  way  as  theretofore  down  to 
the  day  of  the  attachment.  There  was  no 
change  in  the  title  to  or  possession  of  said 
goods  which  was  visible,  open,  or  notorious, 
down  to  the  date  of  the  attachment,  unless 
the  facts  hereinbefore  and  hereinafter  spe- 
cifically stated  did,  as  matter  of  law,  consti- 
tute a  visible,  open,  and  notorious  change  of 
possession.  .  .  .  The  signs  of  the  Nat- 
chaug Silk  Company,  on  the  outside  and  in- 
side of  the  store,  were  not  changed  between 
April  24th  and  the  time  of  the  levy  of  the  at- 
tachments. There  was  nothing  in  the  ap- 
pearance of  the  store,  outside  or  inside,  to 
indicate  that  there  had  been  any  change  in 
the  title  or  possession  to  the  goods  on  or 
after  April  26th  and  until  May  25th,  the 
time  of  the  attachment.  The  same  persons,  h 
being  five  or  six  in  number,  remained  in  the  5 
store  performing 'after  the  transfer  to  Dool-  * 
ey,  apparently  the  same  duties  they  had  been 
performing  prior  to  April  25th.  The  sales- 
men were  instructed  not  to  inform  the  public 
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nor  customers  of  the  transfer  to  Dooley,  and 
they  did  not  do  so,  bat  all  the  goods  that 
were  shipped  from  said  store  were  billed  to 
customers  in  the  name  of  the  plaintiff  and 
not  in  the  name  of  the  silk  company.  Or- 
ders kept  coming  in  addressed  to  the  Nat- 
chaug  Silk  Company  after  April  26th  for  sev- 
eral weeks,  in  all  respects  as  they  had  come 
in  prior  to  that,  and  these  orders  were  ap- 
propriated and  filled  by  Stanton  out  of  the 
stock  in  the  store.  The  office  fixtures  were 
not  attempted  to  be  transferred  to  Dooley, 
that  they  were  used  in  conducting  the  busi- 
ness after  April  25th,  in  all  respects  as  be- 
fore, by  Stanton  in  the  sale  of  the  goods. 
Stanton's  books  of  account  and  papers  in  re- 
lation to  sales  after  April  25th  were  all  kept 
In  a  safe  belonging  to  the  Natchaug  Silk 
Company,  and  which  had  its  name  printed 
in  large  letters  thereon,  and  which  was 
standing  in  the  store.  No  advertisement  was 
made  of  the  transfer  to  Dooley,  nor  was  any 
public  notice  given  thereof,  unless,  as  a  mat- 
ter of  law,  the  facts  hereinbefore  and  herein- 
after stated  constituted  such  public  notice. 
There  was  nothing  to  inform  the  public  that 
any  change  had  taken  place  in  the  ownership 
or  possession  of  the  goods  between  April  24, 
1895,  and  the  levy  of  the  attachment  on  May 
20,  1895.  unless,  as  matter  of  law,  the  facts 
hereinbefore  and  hereinafter  mentioned  con- 
stituted sufficient  information  to  the  public 
of  such  change.  The  change  of  ownership 
was  not  open,  or  visible,  or  notorious,  unless, 
as  matter  of  law,  the  facts  hereinbefore  or 
hereinafter  stated  constituted  open,  or  visi- 
ble, or  notorious  change  of  ownership." 

We  have  thus  stated  all  the  findings  of 
fact  relative  to  the  question  of  the  change  of 
possession,  shown  by  the  record. 

Where  a  case  is  tried  by  the  court,  a  jury 
having  been  waived,  its  findings  upon  ques- 
tions of  fact  are  conclusive  in  the  courts  of 
review,  it  matters  not  how  convincing  the  ar- 
gument that  upon  the  evidence  the  findings 
should  have  been  different.  Stanley  v.  Al- 
bany County  Supers.  121  U.  S.  547,  30  L.  ed. 
1002,  7  Sup.  Ct  Rep.  1234. 
«  Errors  alleged  in  the  findings  of  the  court 
2  are  not  subject  to  revision  by  the  circuit 
*  court  of  appeals  or  by  this  court,  if  there 
was  any  evidence  upon  which  such  findings 
could  be  made.  Hathaway  v.  First  Nat. 
Batik,  134  U.  8.  408,  33  L.  ed.  1000,  10  Sup. 
Ct  Rep.  008;  St.  Louis  v.  Rutz,  138  U.  S. 
241,  34  L.  ed.  946,  11  Sup.  Ct.  Rep.  337; 
Runkle  v.  Burnham,  153  U.  S.  225,  38  L.  ed. 
097,  14  Sup.  Ct.  Rep.  837. 

We  agree  with  the  circuit  court  of  appeals 
in  its  statement  that  "the  facts  stated  in  the 
findings  were  evidentiary  only,  and,  instead 
of  being  conclusive  of  publicity,  tended  rath- 
er to  show  intentional  concealment.  They 
were  certainly  sufficient,  even  if  we  were  re- 
quired to  look  into  the  evidence,  to  support 
the  finding  of  the  ultimate  fact"  31  C.  C. 
A.  582,  88  Fed.  Rep.  440,  60  U.  S.  App.  248. 

Applying,  then,  the  settled  law  of  Illinois 
to  the  facts  as  found,  the  conclusion  reached 
by  the  circuit  court,  and  affirmed  by  the  cir- 
cuit court  of  appeals,  that  the  sale  was  void 


as  against  the  attaching  creditors,  must  be 
accepted  by  this  court 

This  conclusion  disposes  of  the  case,  and 
renders  a  consideration  of  the  other  questions 
presented  by  the  findings  unnecessary. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 


(180  U.  8.  20S) 
STATE  OP  MISSOURI,  Complainant, 
v. 

STATE  07  ILLINOIS  and  Sanitary  Dis- 
trict of  Chicago. 

Controversy  between  states — jurisdiction— 
municipal  pollution  of  water  as  injury  to 
inhabitants  of  other  state — drainage  of 
sewage  into  rimer — remedy  by  injunction 
— suit  in  advance  of  actual  injury— acqui- 
escence in  preparations. 

1.  The  construction  by  a  public  corporation, 
as  an  agency  of  the  state,  of  a  system  of 
public  works  to  promote  the  health  and  pros- 
perity of  Its  Inhabitants,  but  which  endangers 
the  health  and  prosperity  of  the  inhabitants 
or  another  and  adjacent  state,  furnishes 
a  sufficient  basis  for  a  controversy  between 
the  states,  of  which  the  Supreme  Court  of  the 
United  States  can  take  original  Jurisdiction. 

2.  The  threatened  dally  transportation  by  the 
Sanitary  District  of  Chicago,  by  artificial 
means  and  through  an  unnatural  channel,  of 
large  quantities  of  sewage  and  of  accumulated 
deposits  which  will  poison  the  water  supply 
of  Inhabitants  of  the  state  of  Missouri,  and 
injuriously  affect  that  portion  of  the  bed  or 
•oil  of  the  Mississippi  river  which  lies  within 
Its  territory,  entitles  that  state  to  maintain 
a  suit  for  equitable  relief,  In  advance  of  any 
actual  Injury  sustained  thereby. 

s.  Acquiescence  by  the  state  of  Missouri  la 
the  proceedings  of  the  Sanitary  District  of 
Chicago  In  devising  and  carrying  out  a  sys- 
tem of  sewerage  Is  no  bar  to  relief  against 
the  continuous  pouring  of  sewage  and  filth 
Into  the  Mississippi  river  through  a  drainage 
canal  constructed  by  the  sanitary  district,  to 
tbe  detriment  of  the  state  of  Missouri  and  hex 
Inhabitants. 

[No.  5,  Original.] 

Submitted  April  SO,  1900.  Ordered  for  oral 
argument  May  tl,  1900.  Argued  Novem- 
ber 12,  IS,  1900.  Decided  January  tS, 
1901. 

ORIGINAL  BILL  by  the  State  of  Missouri 
against  the  State  of  Illinois  and  the 

Sanitary  District  of  Chicago  to  prevent  the 
discharge  of  sewers  into  the  Mississippi 
river.   Demurrers  to  bill  overruled. 

Statement  by  Mr.  Justice  Shir  as  i 
In  January,  1900,  the  state  of  Missouri  g 
filed  in  this  court  a  bill  of  complaint  against  m 
the  state  of  Illinois  and  the  Sanitary*  Dis>* 
trict  of  Chicago,  a  corporation  of  the  latter 
state,  in  the  following  terms: 

"The  complainant  the  state  of  Missouri, 
and  one  of  the  states  of  the  United  States, 
brings  this  its  bill  of  complaint  against  the 
state  of  Illinois,  one  of  the  states  of  the 
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United  States,  and  the  Sanitary  District  of 
Chicago,  a  public  corporation  organized  un- 
der the  laws  of  the  state  of  Illinois,  and  lo- 
cated in  part  in  the  city  of  Chicago  and  in 
the  county  of  Cook,  in  said  state  of  Illinois, 
and  a  citizen  of  the  state  of  Illinois. 

"And  your  orator  complains  and  Bays  that 
it  is  a  state  containing  a  population  of  up- 
wards of  three  millions  of  people,  and  lying 
on  the  west  bank  of  the  Mississippi  river,  a 
public,  navigable,  and  running  stream,  and 
having  a  frontage  on  said  stream  of  over  400 
miles. 

"And  your  orator  shows  that  by  the  act 
of  Congress  providing  for  the  organization 
and  admission  of  Illinois  and  Missouri  as 
states  of  the  Union  it  was  declared  that  the 
western  boundary  of  Illinois  and  the  eastern 
boundary  of  Missouri  should  be  the  middle 
of  the  main  channel  of  the  Mississippi  river; 
that  the  shores  of  the  Mississippi  river, 
where  its  waters  form  the  Missouri  and  Illi- 
nois boundary,  and  the  soil  under  the  waters 
thereof,  were  not  granted  by  the  Constitu- 
tion of  the  United  States,  but  were  reserved 
to  the  states  of  Illinois  and  Missouri  respec- 
tively. 

"And  your  orator  shows  that  the  states  of 
Missouri  and  Illinois  each  have  concurrent 
general  jurisdiction  over  the  waters  of  the 
Mississippi  river  forming  the  boundary  be- 
tween them,  and  each  of  said  states  has  ex- 
clusive territorial  jurisdiction  over  that  por- 
tion adjacent  to  its  own  shore ;  and  your  ora- 
tor shows  that  the  Illinois  river  empties  into 
the  Mississippi  river  at  a  point  above  the 
city  of  St.  Louis,  on  the  Illinois  side  of  said 
Mississippi  river. 

"And  your  orator  further  Bhows  that  with- 
in the  territory  of  your  orator,  and  on  the 
banks  and  shores  of  said  Mississippi  river, 
and  below  the  mouth  of  the  Illinois  river,  are 
many  cities  and  towns  in  the  state  of  Mis- 
souri, and  many  thousands  of  persons  who 
«  are  compelled  to  and  do  rely  upon  the  wa- 
J  ters  of  said  river,  in  their  regular,  natural, 
•  and  accustomed  flow,  for  their  daily*neces- 
sary  supply  of  water  for  drinking  and  all  oth- 
er domestic  and  agricultural  and  manufac- 
turing purposes,  and  for  watering  stock  and 
animals  of  all  kinds,  and  that  said  Missis- 
sippi river  has  been  flowing  in  its  regular 
course  and  has  been  used  for  the  purposes 
aforesaid  by  the  inhabitants  of  the  said 
state  of  Missouri  for  a  time  whereof  the 
memory  of  a  man  runneth  not  to  the  con- 
trary, and  that  said  river  and  its  waters  and 
the  use  thereof  for  drinking,  agricultural, 
and  manufacturing  purposes,  in  their  accus- 
tomed and  natural  flow,  are  indispensable  to 
the  life  and  health  and  business  of  many 
thousands  of  the  inhabitants  of  the  state  of 
Missouri,  and  of  great  value  to  your  orator 
as  a  state. 

"And  your  orator  shows  that  cities  and 
towns  below  the  mouth  of  said  Illinois  river, 
within  the  territory  of  your  orator,  do  and 
are  compelled,  by  means  of  waterworks,  wa- 
ter towers,  and  intakes,  built  and  con- 
structed for  that  purpose,  to  supply  the  in- 
habitants of  said  cities  and  towns  with  an 
adequate  supply  of  pure  and  wholesome 


water  fit  and  healthful  for  drinking  and  all 
other  domestic  purposes  and  uses,  from  the 
said  Mississippi  river  so  flowing  in  its  an- 
cient, accustomed,  and  natural  course. 

"And  your  orator  shows  that  said  water- 
works systems  are  constructed  with  refer- 
ence to  said  Mississippi  river  and  for  the 
purpose  of  taking  water  therefrom,  and  not 
from  any  other  source. 

"And  your  orator  shows  that  heretofore 
to  wit,  in  1889,  the  state  of  Illinois  enacted 
a  law  known  as  the  sanitary  district  act,  to- 
gether with  an  act  for  the  improvement  of 
the  Illinois  and  Des  Plaines  rivers,  and  that 
under  said  act  of  said  state  the  said  corpora- 
tion known  as  the  said  Sanitary  District  of 
Chicago  was  organized  and  is  now  existing 
and  operating,  and  that  by  the  express  terms 
of  said  act  any  canal  or  drain  corporation  or- 
ganized in  accordance  with  its  provisions 
may  have  conditions,  restrictions,  or  addi- 
tional requirement*  placed  in  said  corpora- 
tion, or  the  act  authorizing  the  creation  of 
said  corporation  may  be  amended  or  re- 
pealed, and  that  by  the  express  provisions  of 
said  act,  before  any  water  or  sewage  shall 
be  admitted  into  any  channel  constructed  m 
under  said  act  the  trustees  of  said  channel  JJ 
shall  notify  the  governor  of  Illinois* of  the* 
completion  of  said  channel,  and  the  governor 
of  Illinois  shall  appoint  three  commissioners 
to  examine  said  canal  or  channel,  and  report 
to  the  governor  if  the  same  complies  with  the 
act  of  the  state  of  Illinois ;  and  if  it  does,  the 
governor  shall  authorize  the  water  and  sew- 
age to  be  turned  into  said  channel ;  and  that 
without  the  said  permit  it  cannot  be  so 
turned  in;  and  that  by  the  general  provi- 
sions of  said  act  said  channel  is  at  all  times 
subject  to  the  control  and  supervision  of  the 
state  of  Illinois  and  her  authorities. 

"And  your  orator  further  shows  that  the 
Chicago  river  is  situated  in  the  basin  of 
Lake  Michigan,  and  has  two  forks  or  branch- 
es flowing  through  the  city  of  Chicago  and 
into  Lake  Michigan,  and  that  the  natural 
drainage  of  Chicago,  Illinois,  is  into  Lake 
Michigan,  and  the  sewage  and  drainage  of 
the  territory  embraced  in  the  defendant's 
district,  the  Sanitary  District  of  Chicago,  is 
led  into  or  (lows  into  the  Chicago  river  and 
Lake  Michigan. 

"And  your  orator  further  shows  that  the 
defendant  herein,  the  Sanitary  District  of 
Chicago,  with  the  authority  of  the  state  of 
Illinois,  and  acting  as  a  governmental 
agency  of  said  state,  and  under  the  supervi- 
sion and  control  and  subject  to  the  approval 
of  the  state  of  Illinois,  has  constructed  a 
channel  or  open  drain  from  the  west  fork  of 
the  south  branch  of  the  Chicago  river,  in  the 
city  of  Chicago  and  county  of  Cook,  in  the 
state  of  Illinois,  to  a  point  near  Lockport,  in 
the  county  of  Will,  in  said  state,  where  said 
channel  or  drain  connects  with  and  empties 
into  the  Des  Plaines  river,  which  empties 
into  the  Illinois  river,  and  which  latter  river 
flows  and  empties  into  the  Mississippi  river 
at  a  point  distant  about  43  miles  above  the 
city  of  St.  Louis,  Missouri. 

"And  your  orator  further  states  that  the 
channel  built  by  the  Sanitary  District  of 
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Chicago  was  so  built  by  said  sanitary  dis- 
trict as  one  of  the  governmental  agencies  of 
the  state  of  Illinois,  and  by  the  pretended 
lawful  authority  of  said  state,  and  under 
the  direction,  supervision,  and  control  and 
governmental  power  of  the  state  of  Illinois, 
and  which  said  state  has  heretofore  at  all 
times  sanctioned,  and  now,  through  its  gov- 
j  ernor  and  other  officers,  sanctions,  the  build- 
i  ing  of  said  channel  and  o  ng  thereof. 
•"And  your  orator  further  snows  that  in 
the  construction  of  said  channel  or  drain 
the  defendant,  the  Sanitary  District  of  Chi- 
cago, Illinois,  with  the  sanction  and  ap- 
proval of  the  state  of  Illinois,  cut  through 
the  natural  bridge  or  watershed  which  di- 
vides the  basin  of  Lake  Michigan  from  the 
basin*  of  the  Des  Plaines  and  Illinois  rivers 
and  the  basin  of  the  Mississippi  river,  and 
thnt  having  so  constructed  said  channel,  and 
having  about  completed  the  same,  and  hav- 
ing, under  the  supervision  of  and  with  the 
sanction  of  the  state  of  Illinois,  extended 
said  artificial  channel  through  said  natural 
divide  of  the  watershed,  the  defendants  now 
propose  and  threaten  to  receive  into  said 
channel  or  drain  the  sewage  matter  and  filth 
of  the  Sanitary  District  of  Chicago,  which 
embraces  nearly  the  whole  city  of  Chicago 
and  a  portion  of  the  county  of  Cook,  and, 
without  any  legal  authority  so  to  do,  has  al- 
ready in  part  effectuated  its  said  threat  and 
purpose,  and  threatens  to  permit  and  to 
cause  said  sewage  and  filth,  by  artificial 
means  of  pumping  and  otherwise,  to  flow 
through  the  channel  or  drain  towards  and 
into  the  said  Des  Plaines  river  and  eventu- 
ally into  the  Mississippi  river,  thereby,  with 
the  approval  of  and  subject  to  the  inspec- 
tion and  control  and  supervision  of  the  state 
of  Illinois,  and  by  the  pretended  authority 
thereof,  reversing  the  natural  flow  of  said 
Chicago  river. 

"And  your  orator  further  shows  that  the 
sewage  matter  and  poisonous  filth  which  it 
is  thus  threatened  to  receive  and  to  permit 
and  to  cause  to  flow  through  said  artificial 
channel  into  said  Des  Plaines  river  is  that 
which  is  created  by  a  population  of  upwards 
of  one  and  one  half  millions  of  people,  be- 
sides that  which  is  created  by  a  great  num- 
ber of  stock  yards,  slaughtering  establish- 
ments, rendering  establishments,  distilleries, 
and  other  business  enterprises  and  industries 
lining  both  sides  of  the  Chicago  river,  pro- 
ducing filth  and  noxious  matters;  all  of 
which  are  there  discharged  into  the  said  Chi- 
cago river  or  drained  therein  from  the  sur- 
face. 

"And  your  orator  further  shows  that  for 
many  years  past  the  said  city  of  Chicago, 
the  greater  portion  of  which  is  embraced  in 
the  limits  of  the  defendant  corporation,  the 
Sanitary  District  of  Chicago,  as  aforesaid, 
has  been  discharging  its  sewage*matter  and 
filth  into  the  Chicago  river  and  into  Lake 
Michigan  in  such  large  quantities  that  much 
of  it  has  accumulated  in  the  bed  and  along 
the  sides  of  the  river  and  upon  the  bed  of 
•aid  Lake  Michigan,  near  the  shores  thereof, 
and  that  the  plan  threatened  and  attempted 
■  to  be  adopted  by  the  defendant,  the  San- 


itary District  of  Chicago,  acting  in  conjunc- 
tion with  and  subject  to  the  control  of  the 
defendant,  the  state  of  Illinois,  and  by  the 

J pretended  authority  of  the  said  state  of  II- 
inois,  will  loosen  said  accumulated  matter 
and  filth,  and  will  also  direct  it  and  cause 
it  to  flow  towards  and  into  said  artificial 
channel  or  drain,  and  thence  into  said  Des 
Plaines  river,  and  finally  into  the  Missis- 
sippi river  and  into  the  waters  thereof  with- 
in the  jurisdiction  and  under  the  control  of 
your  orator  and  past  the  homes  of  the  in- 
habitants of  your  orator  and  the  towns  and 
cities  within  the  borders  of  your  orator,  and 
past  the  waterworks  of  said  cities  and  towns 
within  the  state  of  Missouri. 

"And  your  orator  further  shows  that  the 
amount  of  said  un defecated  filth  and  sewage 
and  poisonous  and  unheal thful  and  noxious 
matters  proposed  to  be,  and  now  about  to  be, 
permitted  to  be  turned  into  said  artificial 
channel  and  through  said  Des  Plaines  and  Il- 
linois rivers  into  the  Mississippi  river  from 
the  said  Sanitary  District  of  Chicago  by  the 
defendants,  acting  jointly,  will  amount  daily 
to  about  1,500  tons,  and  that  if  defendants 
should  be  permitted  to  carry  their  said 
threats  into  execution,  and  should  cause  said 
above  amount  of  undefecated  sewage  and 
other  poisonous  and  noxious  matters,  which 
would  otherwise  flow  into  Lake  Michigan,  to 
flow  into  the  Mississippi  river,  that  the  wa- 
ters of  the  Mississippi  river  within  the  juris- 
diction of  your  orator  will  of  a  certainty  be 
poisoned  and  polluted  and  rendered  wholly 
unfit  and  unhealthful  for  drinking  and  do- 
mestic uses,  and  will  render  wholly  valueless 
and  entirely  worthless  the  various  water- 
works system  of  towns  and  cities  on  the  bor- 
ders of  the  state  of  Missouri  established 
and  acquired  at  great  cost  and  expense,  and 
will  deprive  your  orator,  the  state  of  Mis- 
souri, and  its  inhabitants,  of  the  right  to 
use  of  the  waters  of  said  river  for  drinking 
and  all  other  domestic  and  manufacturing 
and  agricultural  purposes,  as  said  water  has* 
been  so  used  in  its  accustomed  and  natural  Jj 
flow* heretofore  for  the  length  of  time  that* 
the  memory  of  man  runneth  not  to  the  con- 
trary thereof. 

"And  that  said  threatened  action  of  the 
defendants  will  amount  to  a  direct  and  con- 
tinuing nuisance,  and  be  an  interference  with 
the  use  by  your  orator  and  its  inhabitants  of 
the  waters  of  the  Mississippi  river  flowing  in 
their  natural  state,  polluting  and  poisoning 
the  same  by  the  means  aforesaid,  whereby 
the  health  and  lives  of  the  inhabitants  of 
your  orator  will  be  endangered  and  the  busi- 
ness interests  of  said  state  will  be  greatly 
and  irreparably  injured,  and  which  said 
damage  to  the  lives  and  health  and  the  busi- 
ness interests  of  said  state  resulting  from 
said  poisoning  and  polluting  of  said  waters 
as  aforesaid  to  your  orator  cannot  be  esti- 
mated in  money  value. 

"And  your  orator  on  information  and  be- 
lief states  and  charges  the  fact  to  be  that 
said  1,500  tons  of  poisonous  undefecated 
filth  and  sewage  of  said  Sanitary  District 
of  Chicago  will  be  daily  carried  through  said 
artificial  channel  and  sent  through  the  Dee 
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Plainea  and  Illinois  riven  into  the  Missis- 
sippi, and  great  quantities  thereof  will  be 
deposited  in  the  bed  and  soil  of  said  river 
belonging  to  your  orator  and  wholly  within 
the  jurisdiction  thereof,  to  your  orator's 

freat  and  irreparable  damage,  and  that  the 
,600  tons  of  undefecated  sewage  and  filth 
now  about  to  be  daily  injected  into  the  wa- 
ters of  the  Mississippi  river  and  into  the 
portion  thereof  over  which  the  state  of  Mis- 
souri has  jurisdiction,  and  from  which  thou- 
sands of  her  inhabitants  obtain  drinking  wa- 
ter, will  pollute  and  poison  the  said  water  of 
the  Mississippi  river  to  such  an  extent  as  to 
Tender  it  unwholesome  and  unfit  and  un- 
healthful  for  use  for  drinking  by  the  said  in- 
habitants in  the  territory  of  your  orator, 
and  unfit  for  use  for  watering  stock  and  for 
manufacturing  purposes. 

"And  your  orator  further  shows  that  great 
quantities  of  undefecated  sewage  turned  into 
the  Mississippi  river  in  the  manner  and  by 
the  means  aforesaid  will  poison  and  pollute 
said  water  with  the  germs  of  disease  of  var- 
ious and  many  kinds.  And  your  orator  fur- 
ther shows  that  the  acts  herein  complained 
£  of  on  the  part  of  the  state  of  Illinois,  acting 
h  in  conjunction  with  one  of  her  governmental 
*  agencies,  the  said  Sanitary  District  of'Chi- 
cago,  will  cause  a  continuing  nuisance  in  the 
Mississippi  river,  and  that  the  said  state  of 
Illinois  has  no  power  or  authorityto  cause,  or 
permit  or  assist  in  causing,  the  commission 
and  continuance  of  a  nuisance  in  the  flowing 
waters  of  the  Mississippi  river,  a  navigable 
stream,  to  the  detriment  and  irreparable  and 
continuing  damage  and  iniury  of  the  state  of 
Missouri,  and  the  continuing  and  irreparable 
injury  to  the  lives  and  health  of  the  citizens 
and  inhabitants  of  the  state  of  Missouri,  and 
that  unless  restrained  by  the  order  and  de- 
cree of  this  court  the  defendants,  the  state 
of  Illinois  and  the  Sanitary  District  of  Chi- 
cago, acting  together,  will,  in  accordance 
with  the  terms  of  the  act  under  which  said 
sanitary  district  is  organized,  upon  the  per- 
mit and  authority  of  the  governor  of  Illinois 
and  of  the  state  of  Illinois,  turn  said  water 
and  sewage  aforesaid,  by  the  manner  and 
means  aforesaid,  into  the  Des  Plaines  and  Il- 
linois rivers  and  thence  into  the  Mississippi ; 
all  of  which  your  orator  says  and  avers  is 
contrary  to  equity  and  good  conscience,  and 
would  result  in  the  manifest  and  irreparable 
Injury  of  your  orator  and  the  health  of  her 
citizens  in  the  premises;  and  your  orator  is 
wholly  without  remedy  at  law  and  without 
any  adequate  remedy  to  prevent  the  flowing 
of  said  sewage,  as  aforesaid,  save  by  the  in- 
terposition of  this  court. 

"Forasmuch  as  your  orator  can  have  no 
adequate  relief  except  in  this  court,  and  to 
the  end,  therefore,  that  the  defendants  may, 
if  they  can,  show  why  your  orator  should  not 
have  the  relief  prayed,  and  to  the  end  that 
the  defendants  may  make  a  full,  true,  di- 
rect, and  perfect  answer  to  the  matters  here- 
inbefore stated  and  charged,  but  not  under 
oath,  an  answer  under  oath  being  hereby  ex- 
pressly waived,  and  to  the  end  that  the  de- 
fendants, their  officers,  agents,  servants,  and 
employees  may  be  restrained  by  injunction 


issuing  out  of  this  court  from  receiving  or 
permitting  any  sewage  to  be  received  or  dis- 
charged into  said  artificial  channel  or  drain, 
and  from  permitting  the  same  to  flow  or  caus- 
ing the  same  to  be  made  to  flow  through  said 
channel  or  drain  towards  and  into  the  Des 
Plaines  river,  your  orator  prays  that  your 
honors  may  grant  a  writ  of  injunction,  un- 
der the  seal  of  this  honorable  court,  prop-© 
erly  restraining  and  enjoining  the  defend- JJ 
ants,  the  officers,  agents,  employees,  and*serv-» 
ante  of  the  Sanitary  District  of  Chicago  and 
the  state  of  Illinois,  from  permitting  or 
causing  any  of  said  sewage  to  be  discharged 
into  said  channel  or  drain,  and  from  permit- 
ting or  causing  said  sewage  and  poisonous 
filth  thence  to  flow  into  said  Des  Plaines 
river;  that  defendant,  the  state  of  Illinois, 
be  enjoined  and  restrained  from  issuing  to 
its  codefendant  permission  and  authority  to 
do  and  perform  the  acts  aforesaid  or  to  al- 
low them  to  be  done;  and  your  orator  also 
prays  for  a  provisional  or  temporary  injunc- 
tion pending  this  cause,  restraining  and  en- 
joining the  several  acts  aforesaid,  and  for 
such  other  and  further  relief  as  the  equity 
of  the  case  may  require  and  to  your  honors 
may  seem  meet. 

"May  it  please  your  honors  to  grant  unto 
your  orator,  not  only  a  writ  of  injunction 
conformable  to  the  prayer  of  this  bill,  but 
also  a  writ  of  subpoena  of  the  United  States 
of  America,  directed  to  the  state  of  Illinois, 
the  governor  and  attorney  general  thereof, 
and  to  said  Sanitary  District  of  Chicago,  its 
officers,  trustees,  and  agents,  commanding 
them  on  a  day  certain  to  appear  and  answer 
unto  this  bill  or  complaint,  and  to  abide 
such  order  and  decree  of  the  court  in  the 
premises  as  to  the  court  shall  seem  proper 
and  required  by  the  principles  of  equity  and 
good  conscience." 

In  March,  1900,  came  the  defendants  and 
filed  a  demurrer  to  the  bill  of  complaint,  in 
the  following  terms: 

"Now  come  the  state  of  Illinois  by  its  at- 
torney general,  Edwin  C.  Akin,  and  the  San- 
itary District  of  Chicago  by  its  attorneys, 
and  demur  to  the  bill  of  complaint  filed 
herein,  and  say  that  the  said  bill  of  com- 
plaint and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  not  sufficient  in  law 
for  the  said  state  of  Missouri  to  have  and 
maintain  its  aforesaid  action  against  the 
said  state  of  Illinois  and  the  Sanitary  Dis- 
trict of  Chicago,  and  that  said  defendants  are 
not  bound  by  the  law  of  the  land  to  answer 
the  same;  and  the  said  defendants,  accord- 
ing to  the  form  of  the  statute  in  such  case 
made  and  provided,  state  and  show  to  the 
court  here  the  following  causes  of  demurrer 
to  the  said  bill  of  complaint:  t. 

"First.  That  this  court  has  no  jurisdiction^ 
of  either  the'parties  to  or  of  the  subject-mat-* 
ter  of  this  suit,  because  it  appears  upon  the 
face  of  said  bill  of  complaint  that  the  mat- 
ters complained  of,  as  set  forth  therein,  do 
not  constitute,  within  the  meaning  of  the 
Constitution  of  the  United  States,  any  con- 
troversy between  the  state  of  Missouri  and 
the  state  of  Illinois,  or  any  of  its  citizens. 
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"Second.  That  the  matters  alleged  aad  est 
forth  in  laid  bill  of  complaint  show  that  the 
only  issues  presented  therein  arise,  if  at  all, 
between  the  state  of  Illinois  and  a  public 
corporation  created  under  the  laws  of  said 
state,  and  certain  cities  and  towns  in  their 
corporate  capacity  as  such,  in  the  state  of 
Missouri,  and  certain  persons  in  said  state 
of  Missouri,  residing  on  or  near  the  banks  of 
the  Mississippi  river,  and  which  matters  so 
stated  in  said  bill  of  plaint,  if  true,  do 
not  concern  the  state  of  Missouri  aa  a  cor- 
porate body  or  state. 

"Third.  That  said  bill  of  complaint  shows 
upon  its  face  that  this  suit  is  in  fact  for  and 
on  behalf  of  certain  cities  and  towns  in  said 
state  of  Missouri,  situate  on  the  banks  of 
the  Mississippi  river,  and  certain  persons 
who  reside  in  said  state  on  or  near  the  banks 
of  said  river;  aad  that,  although  the  said 
suit  is  attempted  to  be  prosecuted  for  and  in 
the  name  of  the  state  of  Missouri,  said  state 
is,  in  effect  loaning  its  name  to  said  cities 
and  towns  and  to  said  individuals,  and  is 
only  a  nominal  party  to  said  suit,  and  that 
the  real  parties  in  interest  are  the  said  cit- 
ies and  towns  in  their  corporate  capacity  as 
such,  and  said  private  persons  or  citizens  of 
said  state. 

"Fourth.  That  it  appears  upon  the  face 
of  said  bill  of  complaint  that  the  said  state 
of  Missouri,  in  her  right  of  sovereignty,  is 
seeking  to  maintain  this  suit  for  the  redress 
of  the  supposed  wrongs  of  certain  cities  and 
towns  in  said  state,  in  their  corporate  capa- 
city as  such,  and  of  certain  private  citizens 
of  said  state,  while  under  the  Constitution 
of  the  United  States  and  the  laws  enacted 
thereunder  the  said  state  possesses  no  such 
sovereignty  as  empowers  it  to  bring  an  origi- 
nal suit  in  this  court  for  such  purpose. 

"Fifth.  That  it  appears  upon  the  faee  of 
•aid  bill  of  complaint  that  no  property 
»  rights  of  the  state  of  Missouri  are  in  any 
M  manner  affected  by  the  matters  alleged  in 
*  said  bill  ofcom  plaint;  nor  is  there  any  such 
property  right  involved  in  this  suit  as  would 
give  this  court  original  jurisdiction  of  this 
cause. 

"Sixth.  That  in  order  to  authorize  this 
court  to  maintain  original  jurisdiction  of 
this  suit  as  against  the  state  of  Illinois,  or 
against  any  citizens  of  said  state,  it  must 
appear  that  the  controversy  set  forth  in  the 
bill  of  complaint  and  to  be  determined  by 
this  court  is  a  controversy  arising  directly 
between  the  state  of  Missouri  and  the  state 
of  Illinois,  or  some  of  its  citizens,  and  not  a 
controversy  in  vindication  of  the  alleged 
grievances  of  certain  cities  and  towns  in  said 
state  or  of  particular  individuals  residing 
therein. 

"Seventh.  The  said  bill  of  complaint  is 
in  other  respects  uncertain,  informal,  and  in- 
sufficient, and  that  it  does  not  state  facts 
sufficient  to  entitle  the  said  state  of  Missouri 
to  the  equitable  Telief  prayed  for  in  said  bill 
of  complaint. 

"Wherefore,  for  want  of  a  sufficient  bill  of 
complaint  in  this  behalf,  the  said  defendants 
pray  judgment,  and  that  the  said  state  of 
Missouri  may  be  barred  from  having  or 


maintaining  the  aforesaid  action  against 
said  defendants,  and  that  this  court  will  not 
take  further  cognizance  of  this  cause,  and 
that  the  said  defendants  be  hence  dismissed 
with  their  costs." 

On  November  12,  1000,  the  ease  came  oa 
to  be  heard  on  bill  aad  demurrer,  and  was 
argued  by  counsel. 

Messrs.  B.  8ehniirzaaoher  and  B.  0. 
Crow  for  complainant. 

Messrs.  Charles  C.  Gilbert,  Win.  SC. 
Springer,  B.  O.  Akin,  and  Samuel  M.  Bur- 
dett  for  defendants. 

Mr.  Justice  Shiraa  delivered  the  opinion 

of  the  court: 

This  cause  is  now  before  us  on  the  bill  of 
complaint  and  the  demurrer  thereto. 

The  questions  thus  presented  are  twoi  a 
First,  whether  the  allegations  of  the  bill  dis-  {J 
close  the  case  of  a  controversy  between* the* 
state  of  Missouri  and  the  state  of  Illinois 
and  a  citizen  thereof,  within  the  meaning  of 
the  Constitution  and  statutes  of  the  United 
States,  which  create  and  define  the  original 
jurisdiction  of  this   court;  and,  second, 
whether,  if  it  be  held  that  the  allegations  of 
the  bill  do  present  such  a  controversy,  they 
are  sufficient  to  entitle  the  state  of  Missouri 
to  the  equitable  relief  prayed  for. 

The  question  whether  the  acts  of  one  state 
in  seeking  to  promote  the  health  and  pros- 
perity of  its  inhabitants  by  a  system  of  pub- 
lic works,  which  endangers  the  health  and 
prosperity  of  the  inhabitants  of  another  and 
adjacent  state,  would  create  a  sufficient  ba- 
sis tor  a  controversy,  in  the  sense  of  the  Con- 
stitution, would  be  readily  answered  in  the 
affirmative  if  regard  were  to  be  had  only  to 
the  language  of  that  instrument. 

"The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish. 
.  .  .  The  judicial  power  shall  extend  to 
all  cases,  in  law  and  equity,  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority,  ...  to 
controversies  between  two  or  more  states, 
between  a  state  and  citizens  of  another  state. 
.  .  .  In  all  cases,  ...  in  which  a 
state  shall  be  party,  the  Supreme  Court  shall 
have  original  jurisdiction."   Const,  art.  3. 

As  there  is  no  definition  or  description, 
contained  in  the  Constitution,  of  the  kind 
and  nature  of  the  controversies  that  should 
or  might  arise  under  these  provisions,  it 
might  be  supposed  that,  in  all  cases  wherein 
one  state  should  institute  legal  proceedings 
against  another,  the  original  jurisdiction  of 
this  court  would  attach. 

But  in  this,  as  in  other  instances,  when 
called  upon  to  construe  and  apply  a  provi- 
sion of  the  Constitution  of  the  United  States, 
we  must  look,  not  merely  to  its  language, 
but  to  its  historical  origin,  and  to  those  de- 
cisions of  this  court  in  which  its  meaniz 
and  the  scope  of  its  operation  have  receiv 
deliberate  consideration. 

After  the  Declaration  of  Independence  the 
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united  colonies,  through  delegates  appointed 
by  each  of  the  colonies,  considered  "article*  of 
confederation,  which  were  debated  from  day 
to  day,  and  from  time  to  time,  for  two  years, 
and  were  on  July  9,  1778,  ratified  by  ten 
states;  by  New  Jersey  on  November  26  of 
the  same  year;  by  Delaware  on  the  23d  of 
February,  1779,  and  by  Maryland  on  March 
1,  1781. 

The  1st  article  was  as  follows:  "The 
style  of  this  confederacy  shall  be  The  Unit- 
ed States  of  America.' " 

The  9th  article  contained,  among  other 
provisions,  the  following: 

"The  United  States  in  Congress  assembled 
shall  also  be  the  last  resort  on  appeal  in  all 
disputes  and  differences  now  subsisting,  or 
that  hereafter  may  arise,  between  two  or 
more  states,  concerning  boundary,  jurisdic- 
tion, or  any  other  cause  whatever;  which  au- 
thority shall  always  be  exercised  in  the 
manner  following:  Whenever  the  legisla- 
tive or  executive  authority,  or  lawful  agent, 
of  any  state,  in  controversy  with  another, 
■hall  present  a  petition  to  Congress,  stating 
the  matter  in  question,  and  praying  for  a 
hearing,  notice  thereof  shall  be  given  by  or- 
der of  Congress  to  the  legislative  or  execu- 
tive authority  of  the  other  state  in  contro- 
versy, and  a  day  assigned  for  the  appearance 
of  the  parties  by  their  lawful  agents,  who 
shall  then  be  directed  to  appoint,  by  joint 
consent,  commissioners  or  judges  to  consti- 
tute a  court  for  hearing  and  determining  the 
matter  in  question ;  but  if  they  cannot  agree, 
Congress  shall  name  three  persons  out  of 
each  of  the  United  States,  and  from  the  list 
of  ruch  persons  each  party  shall  alternately 
strike  ont  one,  the  petitioners  beginning,  un- 
til the  number  shall  be  reduced  to  thirteen ; 
and  from  that  number  not  less  than  seven 
nor  more  than  nine  names,  as  Congress  shall 
direct,  shall,  in  the  presence  of  Congress,  be 
drawn  out  by  lot;  and  the  persons  whose 
names  shall  be  so  drawn,  or  any  five  of  them, 
shall  be  commissioners  or  judges,  to  hear  and 
finally  determine  the  controversy,  so  always 
as  a  major  part  of  the  judges  who  shall  hear 
the  cause  shall  agree  in  the  determination; 
and  if  either  party  shall  neglect  to  attend 
at  the  day  appointed,  without  showing  rea- 
sons which  Congress  shall  judge  sufficient, 
or  being  present  shall  refuse  to  strike,  the 
Congress  shall  proceed  to  nominate  three 
persons  out  of  each  state,  and  the  secretary 
of  Congress  shall  strike  in*  behalf  of  such 
party  absent  or  refusing;  and  the  judgment 
and  sentence  of  the  court,  to  be  appointed  in 
the  manner  before  prescribed,  shall  be  final 
and  conclusive;  and  if  any  of  the  parties 
shall  refuse  to  submit  to  the  authority  of 
such  court,  or  to  appear  or  defend  their 
claim  or  eause,  the  court  shall  nevertheless 
proceed  to  pronounce  sentence  or  judgment, 
which  shall  in  like  manner  be  final  and 
decisive,  the  judgment  or  sentence,  and  oth- 
er proceedings,  being  in  either  case  trans- 
mitted to  Congress,  and  lodged  among  the 
acts  of  Congress  for  the  security  of  the  par- 
ties concerned ;  provided,  that  every  commis- 
sioner, before  he  sits  in  judgment,  shall  take 
an  oath,  to  be  administered  by  one  of  the 


judges  of  the  supreme  or  superior  oourt  of 
the  state  where  the  eause  shall  be  tried,  'well 
and  truly  to  hear  and  determine  the  matter 
in  question,  according  to  the  best  of  his  judg- 
ment, without  favor,  affection,  or  hope  of  re- 
ward; provided,  also,  that  no  state  shall  be 
deprived  of  territory  for  the  benefit  of  the 
United  States." 

It  will  therefore  be  perceived  that  under 
the  confederation  the  necessity  of  a  tribunal 
to  hear  and  determine  matters  in  question 
between  two  or  more  states  was  recognized; 
that  a  court  was  provided  for  that  purpose ; 
and  that  the  scope  or  field  within  which  it 
was  expected  such  matters  in  question  or 
controversies  should  or  might  arise  for  the 
determination  of  such  court  extended  to  "all 
disputes  and  differences  now  subsisting  or 
that  hereafter  may  arise  between  two  or 
more  states  concerning  boundary,  jurisdic- 
tion, or  any  other  cause  whatever." 

When  the  Federal  convention  met  in  1787 
to  form  the  present  Constitution  of  the 
United  States,  several  drafts  of  such  an  in- 
strument were  presented  for  the  considera- 
tion of  the  convention.  One  of  these  was  of- 
fered on  May  29  by  Edmund  Randolph,  of 
Virginia,  in  the  shape  of  resolutions  cover- 
ing the  entire  subject  of  a  national  govern- 
ment. The  9th  resolution  prescribed  the 
formation  of  a  national  judiciary,  to  consist 
of  a  supreme  and  inferior  tribunals,  with  ju- 
risdiction to  hear  and  determine,  among 
other  things,  "questions  which  involve  the 
internal  peace  or  harmony."  1  Elliot,  De- 
bates, p.  143.  On  the  same  day  Charles 
Pinckney,  of  South  Carolina,  submitted  a 
draft  of  a  Federal  government,  the  7  th  ar-  ej 
tide  whereof  was  as  follows:  c* 
*  "The  Senate  shall  have  the  sole  and  exelu-  * 
sive  power  to  declare  war  and  to  make 
treaties,  and  to  appoint  ambassadors  and 
other  ministers  to  foreign  nations,  and 
judges  of  the  Supreme  Court." 

"They  shall  have  the  exclusive  power  to 
regulate  the  manner  of  deciding  all  disputes 
and  controversies  now  subsisting,  or  which 
may  arise,  between  the  states  respecting  ju- 
risdiction or  territory."  1  Elliot,  Debates, 
p.  145. 

On  June  19  the  committee  of  the  whole,  to 
which  had  been  referred  the  several  proposi- 
tions and  drafts,  reported  to  the  convention 
for  its  consideration  a  draft  as  altered, 
amended,  and  agreed  to  in  the  committee. 
The  13th  resolution  was  as  follows: 

"That  the  jurisdiction  of  the  national  ju- 
diciary shall  extend  to  cases  which  respect 
the  collection  of  the  national  revenue,  im- 
peachment of  any  national  officers,  and  ques- 
tions which  involve  the  national  peace  and 
harmony."    1  Elliot,  Debates,  p.  182. 

On  August  6  a  committee  of  five  members, 
to  which  the  various  propositions,  as  orig- 
inally made  and  as  amended  in  the  commit- 
tee of  the  whole,  reported  to  the  convention 
a  draft  of  the  Constitution,  the  9th  article 
of  which  was  as  follows: 

"Sec.  1.  The  Senate  of  the  United  State* 
shall  have  power  to  make  treaties  and  ap- 
point ambassadors  and  judges  of  the  Su- 
preme Court. 
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"Sec.  2.  In  all  disputes  and  controversies 
now  subsisting,  or  that  may  hereafter  sub- 
sist, between  two  or  more  states,  respecting 
jurisdiction  or  territory,  the  Senate  shall 
possess  the  following  powers,  etc.  [And  here 
follows  a  scheme  for  a  special  court,  in  terms 
similar  to  that  provided  in  the  articles  of 
confederation.] 

"Sec.  3.  All  controversies  concerning  lands 
claimed  under  different  grant*  of  two  or 
more  states,  whose  jurisdiction,  as  they  re- 
spect such  lands,  shall  have  been  decided  or 
adjusted  subsequent  to  such  grants,  or  any 
of  them,  shall,  on  application  to  the  Senate, 
be  finally  determined,  as  near  as  may  be,  in 
the  same  manner  as  is  before  prescribed  for 
deciding  controversies  between  different 
states." 

M     The  11th  article  contained,  among  other 

g  sections,  the  following: 

•  •  "Sec.  1.  The  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  shall,  when 
necessary,  from  time  to  time,  be  constituted 
by  the  legislature  of  the  United  States. 

"Sec.  8.  The  jurisdiction  of  the  Supreme 
Court  shall  extend  to  all  cases  arising  under 
laws  passed  by  the  legislature  of  the  United 
States;  to  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  to  the 
trial  of  impeachment  of  officers  of  the  United 
States;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  between 
two  or  more  states,  except  such  as  shall  re- 
gard territory  or  jurisdiction;  between  a 
state  and  citizens  of  another  state ;  between 
citizens  of  different  states;  and  between  a 
state  or  the  citizens  thereof  and  foreign 
states,  citizens,  or  subjects."  1  Elliot,  De- 
bates, p.  224. 

It  may  be  observed,  in  passing,  that,  in 
this  draft,  all  disputes  and  controversies  be- 
tween two  or  more  states  respecting  juris- 
diction or  territory  are  to  be  determined  by 
a  special  court  to  be  constituted  by  the  Sen- 
ate ;  and  controversies  between  two  or  more 
states,  except  such  as  shall  regard  territory 
or  jurisdiction,  are  determinable  by  the  Su- 
preme Court.  It  is  therefore  apparent  that 
other  disputes  or  controversies  between 
states  were  regarded  and  provided  for  be- 
sides those  respecting  territory  or  jurisdic- 
tion. 

This  draft,  together  with  numerous  sug- 
gestions and  amendments,  was  on  August  7 
submitted  to  the  committee  of  the  whole. 

On  September  12  a  committee  on  revision 
reported  a  draft  of  the  Constitution  as  re- 
vised and  arranged.  This  draft,  which,  as 
respects  our  present  subject,  was  in  the 
terms  of  the  Constitution  as  finally  adopted, 
took  from  the  Senate  the  power  to  constitute 
a  court  to  try  disputes  between  the  states 
respecting  territory  or  jurisdiction,  and 
struck  out  the  provision  excluding  from  the 
jurisdiction  of  the  Supreme  Court  disputes 
between  the  states  in  matters  respecting  ju- 
risdiction and  territory.  The  entire  juris- 
diction of  controversies  between  states  was 
bestowed  upon  the  Supreme  Court,  in  the 
21  S.  C— 22. 


2d  section  of  article  8,  in  the  following 
terms:  « 

The  judicial  power  shall  extend  to  all  cases  §J 
in  law  and 'equity,  arising  under  this  Con-* 
stitution,  the  laws  of  the  United  States  and 
treaties  made,  or  which  shall  be  made,  under 
their  authority;  to  all  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls; 
to  all  cases  of  admiralty  and  maritime  ju- 
risdiction; to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controver- 
sies between  two  or  more  states;  between  a 
state  and  citizens  of  another  state ;  between 
citizens  of  different  states ;  between  citizens 
of  the  same  state,  claiming  lands  under 
grants  of  different  states;  and  between  a 
state  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects. 

"In  all  cases  affecting  ambassadors,  other 
publie  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In 
all  the  other  cases  before  mentioned  the  Su- 
preme Court  shall  have  appellate  jurisdic- 
tion, both  as  to  law  and  fact,  with  such  ex- 
ceptions and  under  such  regulations  as  the 
Congress  shall  make." 

As  in  this  section  power  is  conferred  on 
Congress  to  make  regulations  affecting  the 
exercise  by  the  Supreme  Court  of  its  juris- 
diction, it  may  not  be  out  of  place  to  quote 
the  provisions  in  this  respect  of  the  judiciary 
act  of  1789: 

"The  Supreme  Court  shall  have  exclusive 
jurisdiction  of  all  controversies  of  a  civil 
nature  where  a  state  is  a  party,  except  be- 
tween a  state,  and  its  citizens,  or  between  a 
state  and  citizens  of  other  states  or  aliens, 
in  which  latter  cases  it  shall  have  original, 
but  not  exclusive,  jurisdiction."  Rev.  Stat. 
S  687. 

The  case  of  New  York  v.  Connecticut,  4 
Dall.  3,  1  L.  ed.  715,  in  1790,  was  the  first 
instance  of  an  exercise  by  the  Supreme  Court 
of  its  jurisdiction  in  a  controversy  between 
two  states.  It  was  a  case  of  a  bill  in  equity 
filed  by  the  state  of  New  York  against  the 
state  of  Connecticut  and  certain  private  per- 
sons who  were  grantees  of  the  latter  state 
of  lands,  the  jurisdiction  over  which  was 
claimed  by  both  states.  The  object  of  the 
bill  was  to  obtain  an  injunction  to  stay  pro- 
ceedings in  ejectment  pending  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Connecticut. 

The  court  was  of  opinion  that,  as  the  state*) 
of  New  York  was  not  a  party  to  the  suits  be- 8 
low,  nor  interested  in  the*decisions  of  those* 
suits,  an  injunction  ought  not  to  issue.  No 
argument  was  made  that  the  court  had  not 
jurisdiction,  and  the  court  proceeded  on  the 
assumption  that  it  possessed  jurisdiction,  al- 
though, under  the  facts  of  the  case,  it  re- 
fused the  injunction  prayed  for. 

New  Jersey  v.  New  York,  5  Pet.  285,  8  L. 
ed.  127,  was  the  case  of  a  bill  filed  by  the 
state  of  New  Jersey  against  the  state  of  New 
York  for  the  purpose  of  ascertaining  and  set- 
tling the  boundary  between  the  two  states. 
In  an  opinion  awarding  the  process  of  sub- 
posna  Chief  Justice  Marshall  said: 

"The  Constitution  of  the  United  States  de- 
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dares  that  the  judicial  power  shall  extend 
to  controversies  between  two  or  more  states.' 
It  also  declares  that  'in  all  cases  affecting 
ambassadors,  other  public  ministers,  and  con- 
suls, and  those  in  which  a  state  shall  be  a 
party,  the  Supreme  Court  shall  have  original 
jurisdiction.'  ...  It  has  then  been  set- 
tled by  our  predecessors,  on  great  delibera- 
tion, that  this  court  may  exercise  its  orig- 
inal jurisdiction  in  suits  against  a  state,  un- 
der the  authority  conferred  by  the  Constitu- 
tion and  existing  acts  of  Congress." 

In  March,  1832,  the  state  of  Rhode  Island 
filed  in  this  court  a  bill  against  the  state  of 
Massachusetts,  for  the  settlement  of  the 
boundary  between  the  two  states,  and  moved 
for  a  subpoena  to  be  issued,  according  to  the 
practice  of  the  court  in  similar  cases.  An 
appearance  was  entered  for  Massachusetts, 
and  a  motion  was  made  to  dismiss  the  bill  for 
want  of  jurisdiction.  In  support  of  the  mo- 
tion it  was  contended  that  this  court  had 
no  jurisdiction  because  of  the  character  of 
the  respondent  independent  of  the  nature  of 
the  suit,  and  because  of  the  nature  of  the  suit 
independent  of  the  character  of  the  respond- 
ent. It  was  not  denied  that  Massachusetts 
had  agreed,  by  adopting  the  Federal  Consti- 
tution, to  submit  her  controversies  with 
other  states  to  judicial  decision,  but  it  was 
claimed  that  Congress  had  passed  no  law  es- 
tablishing a  mode  of  proceeding,  the  charac- 
ter of  the  judgment  to  be  rendered,  and 
means  of  enforcing  it.  As  respects  the  na- 
ture of  the  suit,  it  was  argued  that  it  was  in 
its  character  political,  brought  by  a  sover- 
eign, in  that  avowed  character;  that  the  ju- 
_  dicial  power  of  the  United  States  extended, 
m  by  the  Constitution,  only  to  cases  of  law 
?  and  equity,*and  that  questions  of  jurisdic- 
tion over  territory  were  not  cases  of  that 
kind,  nor  of  "a  civil  nature." 

The  court  held  that  jurisdiction  was  con- 
ferred by  the  Constitution  and  the  judiciary 
act,  and  that,  as  Massachusetts  had  ap- 
peared, submitted  to  the  process,  and  pleaded 
in  bar  of  the  plaintiff's  action  certain  mat- 
ters on  which  the  judgment  of  the  court  was 
asked,  all  doubts  as  to  jurisdiction  over  the 
parties  were  at  rest. 

As  respected  the  power  of  the  court  to  hear 
and  determine  the  subject-matters  of  the  suit, 
it  was  held  that  jurisdiction  existed;  that 
the  dispute  was  a  controversy  between  two 
states  within  the  judicial  power  of  the 
United  States.  12  Pet  657,  9  L.  ed.  1233; 
13  Pet.  23,  10  L.  ed.  41. 

Before  leaving  this  case  it  is  to  be  re- 
marked that  the  principal  contest  was  as  to 
whether  a  question  of  boundary,  involving 
as  it  did  the  question  of  sovereignty  over  ter- 
ritory, was  a  judicial  question  of  a  civil  na- 
ture. The  implication  was  that  the  contro- 
versies between  two  or  more  states,  in  which 
jurisdiction  had  been  granted  by  the  Consti- 
tution, did  not  include  questions  of  a  politi- 
cal character.  In  some  of  the  later  cases 
the  contention  has  been  the  very  opposite; 
that  the  intention  of  the  Constitution  was 
only  to  apply  to  questions  in  which  the  sov- 
ereign and  political  powers  of  the  respective 
states  were  in  controversy. 


In  Florida  v.  Georgia,  11  How.  293,  18  L 
ed.  702,  leave  was  given  by  this  court  to  the 
state  of  Florida  to  file  a  bill  against  the  state 
of  Georgia,  and  process  of  subpoena  was  direct- 
ed to  be  issued  against  the  state  of  Georgia. 
The  object  of  the  bill  wee  to  ascertain  and 
establish  the  boundary  between  the  two 
states,  which  was  in  controversy.  The  state 
of  Georgia  answered,  and  the  cause  was  pro- 
ceeded in,  in  pursuance  of  the  prayers  of  the 
bill.  Subsequently  an  application  was  made 
by  the  Attorney  General  of  the  United 
States,  alleging  that  the  latter  were  inter- 
ested and  concerned  in  the  matter  in  contro- 
versy, and  moving  the  court  that  he  be  per- 
mitted to  appear  in  the  case,  and  be  heard 
in  behalf  of  the  United  States,  in  such  time 
and  form  as  the  court  should  order.  This* 
motion  was  opposed  by  the  states,  and  the  J 
matter  was  argued  at  length.  The*  judges  • 
differed,  but  neither  in  the  opinion  of  the 
majority,  granting  the  motion  of  the  Attor- 
ney General,  nor  in  that  of  the  dissenting 
minority,  was  any  doubt  expressed  of  the  ex- 
istence of  the  jurisdiction  of  the  court  over 
the  controversy  between  the  two  states. 

Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
9  How.  647,  13  L.  ed.  294;  Idem  v.  Idem,  11 
How.  628,  13  L.  ed.  799;  Idem  r.  Idem,  13 
How.  618,  14  L.  ed.  249;  Idem  v.  Idem,  18 
How.  429,  15  L.  ed.  436,  was  a  case  in  equi- 
ty, in  which  the  state  of  Pennsylvania  filed 
a  bill  against  the  Wheeling  &  Belmont 
Bridge  Company,  a  corporation  of  Virginia, 
and  certain  contractors,  charging  that  the 
defendants,  under  color  of  an  act  of  the  leg- 
islature of  Virginia,  were  engaged  in  the  con- 
struction of  a  bridge  across  the  Ohio  river  at 
Wheeling,  which  would,  as  was  alleged,  ob- 
struct its  navigation  to  and  from  the  port* 
of  Pennsylvania,  by  steamboats  and  other 
crafts  which  navigated  the  same.  Many  dif- 
ferent questions  were  discussed  by  counsel 
and  considered  by  the  court,  respecting  the 
nature  and  extent  of  the  jurisdiction  of  this 
court,  the  right  of  the  complainant  state, 
whether  at  law  or  in  equity,  and  the  charac- 
ter of  the  decree  which  could  be  rendered. 
Several  observations  made  in  the  opinion  of 
the  court  will  be  hereafter  adverted  to  when 
we  come  to  consider  the  second  ground  of  de- 
murrer urged  in  the  case  before  us.  It  is 
sufficient  for  our  present  purpose  to  say  that 
the  original  jurisdiction  of  the  court  was 
sustained,  a  commissioner  was  appointed  to 
take  and  report  proofs,  and  a  decree  was  en- 
tered declaring  the  bridge  to  be  an  obstruc- 
tion of  the  free  navigation  of  the  river,  that 
thereby  a  special  damage  was  occasioned  to 
the  plaintiff,  for  which  there  was  not  an  ade- 
quate remedy  at  law,  and  directing  that  the 
obstruction  be  removed,  either  by  elevating 
the  bridge  to  a  height  designated,  or  by 
abatement. 

South  Carolina  v.  Georgia,  93  U.  S.  4,  28 
L.  ed.  782,  was  a  suit  in  equity  brought  in 
this  court,  whereby  the  state  of  South  Caro- 
lina sought  aa  injunction  to  restrain  the 
state  of  Georgia,  the  United  States  Secre- 
tary of  War,  the  Chief  Engineer  of  the  Unit- 
ed States  Army,  their  agents  and  subordi- 
nates, from  obstructing  the  navigation  of  the 
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Savannah  river,  in  violation  of  an  alleged 
compact  subsisting  between  the  states  of 
South  Carolina  and*Georgia,  and  which  had 
been  entered  into  on  April  24,  1787.  This 
court,  not  denying,  but  assuming,  jurisdic- 
tion in  the  case,  held  that,  by  adopting  the 
Federal  Constitution,  and  thereby  delegating 
to  the  general  government  the  right  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states,  the  compact  be- 
tween the  two  states  in  respect  to  the  Sav- 
annah river  ceased  to  operate,  and  that  the 
acts  complained  of,  being  done  in  pursuance 
of  congressional  authority,  and  designed  to 
improve  navigation,  could  not  be  deemed  an 
illegal  obstruction,  and  accordingly  the  spe- 
cial injunction  previously  granted  was  dis- 
solved and  the  bill  dismissed. 

Wisconsin  v.  Duluth,  96  TJ.  S.  881,  24  L. 
ed.  669,  was  the  case  of  a  bill  in  chancery 
filed  in  this  court  by  the  state  of  Wisconsin, 
by  virtue  of  the  constitutional  provision 
which  confers  original  jurisdiction  of  suits 
between  the  states  and  between  a  state  and 
citizens  of  other  states.  The  city  of  Duluth, 
a  corporation  and  citizen  of  the  state  of 
Minnesota,  was  defendant;  and,  after  an- 
swer, replication,  and  the  taking  of  a  large 
amount  of  evidence,  the  case  came  on  for  • 
final  decree.  The  nature  of  the  case  and  the 
reasoning  upon  which  this  court  proceeded 
in  disposing  of  it  will  sufficiently  appear  in 
the  following  quotations  from  the  opinion  de- 
livered by  Mr.  J ustice  Miller : 

"The  present  suit  was  brought  by  the  state 
of  Wisconsin  on  the  ground  that  the  channel 
of  the  St.  Louis  river,  as  it  flowed  in  a  state 
of  nature,  was  the  common  boundary  between 
that  state  and  the  state  of  Minnesota,  and 
that  she  has  an  interest  in  the  continuance 
of  the  channel  as  an  important  highway  for 
navigation  and  commerce  in  its  natural  and 
usual  course;  that  the  canal  cut  by  Duluth 
across  Minnesota  point,  deeper  than  the  nat- 
ural outlet  of  the  St.  Louis  river  at  its 
mouth,  has  diverted,  and  will  continue  to  di- 
vert, the  current  of  that  river  through  Supe- 
rior bay  into  the  lake  by  way  of  that  canal ; 
that  the  result  of  this  is  that,  while  the  cur- 
rent cuts  that  canal  deeper  and  gives  an  out- 
let for  the  water  there  at  a  lower  level,  it  at 
the  same  time,  by  diverting  this  current 
from  the  old  outlet,  causes  it  to  fill  up,  and 
thus  destroys  the  usefulness  of  the  river  and 
bay  as  an  aid  of  commerce,  on  which  the 
state  had  a  right  to  rely.  The  bill,  after  re- 
citing the  facts  which  we  have  already  de- 
tailed, Insists  that  the  city  of  Duluth  can- 
sot,  by  any  right  of  her  own,  nor  by  any  au- 
thority conferred  on  her  by  the  state  of  Min- 
nesota, thus  divert  the  waters  of  the  stream 
— the  St.  Louis  river — from  their  natural 
course,  to  the  prejudice  of  the  rights  of  the 
state  of  Wisconsin  or  of  her  citizens;  de- 
clares that  this  canal  at  Duluth  does  this  in 
violation  of  law ;  and  it  prays  of  this  court 
to  enjoin  Duluth  from  protecting  or  main- 
taining it,  and  by  way  of  mandatory  injunc- 
tion to  compel  that  city  to  fill  up  the  canal 
and  restore  things  in  that  regard  to  the  con- 
dition of  nature  in  which  they  were  before 
the  canal  was  made. 


The  answer,  while  admitting  the  con- 
struction of  the  canal,  denies  almost  every 
other  material  allegation  of  the  bill.  It  de- 
nies especially  that  the  canal  has  the  effect 
of  changing  the  course  of  the  current  of  the 
river,  or  does  any  injury  to  the  southern  en- 
trance to  Superior  bay,  or  diminishes  the 
flow  of  water  at  that  point.  A  large  amount 
of  testimony,  professional  and  nonprofession- 
al, is  presented  on  that  subject 

"The  answer  also  Bets  up,  as  an  affirmative 
defense  to  the  relief  sought  by  the  bill,  that 
the  United  States,  by  the  legislative  and  ex- 
ecutive departments  of  the  government,  have 
approved  of  the  construction  of  the  canal, 
have  taken  possession  and  control  of  the 
work,  have  appropriated  and  spent  money  on 
it,  and  adopted  it  as  the  best  mode  of  mak- 
ing a  safe  and  accessible  harbor  at  the  west- 
ern  end  of  the  great  system  of  lake  naviga- 
tion. 

"Many  interesting  questions  have  been  ar- 
gued, and  ably  argued,  by  counsel,  which  we 
nave  not  found  it  necessary  to  decide.  The 
counsel  for  defense  deny  that  the  state  of 
Wisconsin  has  any  such  legal  interest  in  the 
flow  of  the  waters  in  their  natural  course  as 
authorizes  her  to  maintain  a  suit  for  their 
diversion.  It  is  argued  that  this  court  can 
take  cognizance  of  no  question  which  con- 
cerns alone  the  rights  of  a  state  in  her  polit- 
ical or  sovereign  character;  that  to  sustain 
this  suit  she  must  have  some  proprietary  in- 
terest which  is  affected  by  the  defendant. 
This  question  has  been  raised  and  discussed 
in  almost  every  case  brought  before  us  by  a 
state,  in  virtue  of  the  original  jurisdiction 
of  the  court.  We  do  not  find  it  necessary  to© 
make  any  decision  on  the  point  as  applicable^ 
to  the  case  before'us.  Nor  shall  we  address* 
ourselves  to  the  consideration  of  the  mass  of 
conflicting  evidence  as  to  the  effect  of  the 
canal  on  the  flow  of  the  waters  of  Superior 
bay. 

"We  will  first  consider  the  affirmative  de- 
fense already  mentioned;  for,  if  that  be 
found  to  be  true  in  point  of  fact,  it  will  pre- 
clude any  such  action  by  this  court  as  the 
plaintiff  has  prayed  for. 

The  court  then  proceeded  to  inquire  into 
the  action  of  the  general  government  in  the 
matter  of  the  canal  in  question,  and  found 
that,  as  matter  of  fact,  the  United  States  had 
taken  possession  and  control  of  the  canal  as 
a  public  work.  The  opinion  concluded  as 
follows: 

"If,  then,  Congress,  in  the  exercise  of  a 
lawful  authority,  has  adopted  and  is  carry- 
ing out  a  system  of  harbor  improvements  at 
Duluth,  this  court  can  have  no  lawful  au- 
thority to  forbid  the  work.  If  that  body  sees 
fit  to  provide  a  way  by  which  the  great  com- 
merce of  the  lakes  and  the  countries  west  of 
them,  even  to  Asia,  shall  be  securely  accom- 
modated at  the  harbor  of  Duluth  by  this 
short  canal  of  300  or  400  feet,  can  this  court 
decree  that  it  must  forever  pursue  the  old 
channel,  by  the  natural  outlet,  over  water 
too  shallow  for  large  vessels,  unsafe  for 
small  ones,  and  by  a  longer  and  much  mora 
tedious  route  t 

"When  Congress  appropriates  $10,000  to 
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improve,  protect,  and  secure  this  canal,  this 
court  can  hare  no  power  to  require  it  to  be 
filled  up  and  obstructed.  While  the  engin- 
eering officers  of  the  government  are,  under 
the  authority  of  Congress,  doing  all  they  can 
to  make  this  canal  useful  to  commerce  and 
to  keep  it  in  good  condition,  this  court  can 
owe  no  duty  to  a  state  which  requires  it  to 
order  the  city  of  Duluth  to  destroy  it. 

"These  views  show  conclusively  that  the 
state  of  Wisconsin  is  not  entitled  to  the  re- 
lief asked  by  ber  bill,  and  that  it  must  there- 
fore be  dismissed  with  costs." 

The  court  therefore  did  not  decline  juris- 
diction, but  exercised  it  by  inquiring  into 
the  facts  put  in  issue  by  the  bill  and  answer, 
and  by  dismissing  the  bill  for  want  of  equi- 
ty- 

In  Virginia  v.  West  Virginia,  11  Wall.  39, 
20  L.  ed.  67,  a  bill  was  filed  in  this  court  to 
settle  the  boundaries  between  the  two  states. 
There  was  a  demurrer  to  the  bill.  In  deliv- 
ering the  opinion  of  the  court  Mr.  Justice 
Miller  said: 

"The  first  proposition  on  which  counsel  in- 
sist in  support  of  the  demurrer  is  that  this 
court  has  no  jurisdiction  of  the  case,  because 
it  involves  the  consideration  of  questions 
purely  political;  that  is  to  say,  that  the 
main  question  to  be  decided  is  the  conflict- 
ing claims  of  the  two  states  to  the  exercise  of 
political  jurisdiction  and  sovereignty  over 
the  territory  and  inhabitants  of  the  two 
counties  which  are  the  subject  of  dispute. 
This  proposition  cannot  be  sustained  with- 
out reversing  the  settled  course  of  decision  in 
this  court,  and  overturning  the  principles  on 
which  several  well-considered  cases  have 
been  decided." 

And,  after  citing  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  724,  9  L.  ed.  1260;  Missouri 
v.  Ioica,  7  How.  660,  12  L.  ed.  861 ;  Florida 
v.  Georgia,  17  Bow.  478,  IS  L.  ed.  181 ;  and 
Alabama  v.  Georgia,  23  How.  505,  16  L.  ed. 
556,  the  conclusion  of  the  court  was  thus  ex- 
pressed: 

"We  consider,  therefore,  the  established 
doctrine  of  this  court  to  be  that  it  has  juris- 
diction of  questions  of  boundary  between  two 
states  of  this  Union,  and  that  this  jurisdic- 
tion is  not  defeated  because  in  deciding  that 
question  it  becomes  necessary  to  examine  in- 
to and  construe  compacts  or  agreements  be- 
tween those  states,  or  because  the  decree 
which  the  court  may  render  affects  the  terri- 
torial limits  of  the  political  jurisdiction  and 
sovereignty  of  the  states  which  are  parties 
to  the  proceeding." 

In  ~Sew  Hampshire  v.  Louisiana,  and  New 
York  v.  Louisiana,  108  U.  S.  76, 27  L.  ed.  656, 
2  Sup.  Ct.  Rep.  176,  it  was  found  that,  in 
view  of  the  11th  Amendment  to  the  Consti- 
tution of  the  United  States,  declaring  that 
"the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens 
of  another  state,  or  by  citizens  and  subjects 
of  any  foreign  state,"  as  matter  of  fact,  un- 
der the  pleadings  and  testimony,  the  suits 
were  commenced  and  were  prosecuted  solely 
by  the  owners  of  the  bonds  and  coupons  to 


collect  which  was  the  object  of  the  suits,  and 
it  was  accordingly  held  that  "the  evident 
purpose  of  the  amendment,  so  promptly  pro- 
posed and  finally  adopted,  was  to  prohibit  all 
suits  against  a  state  by  or  for  citizens  of  oth-j, 
•r  states  or  aliens,  without  the  consent  ofn 
the* state  to  be  sued,  and,  in  our  opinion,  one? 
state  cannot  create  a  controversy  with  an- 
other state,  within  the  meaning  of  that  term 
as  used  in  the  judicial  clauses  of  the  Consti- 
tution, by  assuming  the  prosecution  of  debts 
owing  by  the  other  state  to  its  citizens. 
Such  being  the  case,  we  are  satisfied  that  we 
are  prohibited,  both  by  the  letter  and  the 
spirit  of  the  Constitution,  from  entertaining 
these  suits,  and  the  bill  in  each  case  is  dis- 
missed." 

In  Wisconsin  v.  Pelican  Ins.  Co.  127  U.  8. 
265,  32  L.  ed.  239,  8  Sup.  Ct  Rep.  1370,  the 
nature  of  the  case  and  of  the  question  in- 
volved was  thus  stated  by  Mr.  Justice  Gray, 
in  delivering  the  opinion  of  the  court: 

"This  action  is  brought  upon  a  judgment 
recovered  by  the  state  of  Wisconsin  in  one 
of  her  own  courts  against  the  Pelican  Insur- 
ance Company,  a  Louisiana  corporation',  for 
penalties  imposed  by  a  statute  of  Wisconsin 
for  not  making  returns  to  the  insurance  com- 
missioner of  the  state,  as  required  by  that 
statute.  The  leading  question  argued  at  the 
bar  is  whether  such  an  action  is  within  the 
original  jurisdiction  of  this  court. 

'The  ground  on  which  the  jurisdiction  is 
invoked  is  not  the  nature  of  the  cause,  but 
the  character  of  the  parties,  the  plaintiff  be- 
ing one  of  the  states  of  the  Union,  and  the 
defendant  a  corporation  of  another  of  those 
states." 

After  citing  and  considering  the  cases, 
the  justice  expressed  the  following  conclu- 
sions: 

"The  rule  that  the  courts  of  no  country 
execute  the  penal  laws  of  another  applies, 
not  only  to  prosecutions  and  sentences  for 
crimes  and  misdemeanors,  but  to  all  suits 
in  favor  of  the  state  for  the  recovery  of  pe- 
cuniary penalties  for  any  violation  of  stat- 
utes for  the  protection  of  its  revenue  or  other 
municipal  laws,  and  to  all  judgments  for  such 
penalties.  .  .  .  From  the  first  organiza- 
tion of  the  courts  of  the  United  States,  near- 
ly a  century  ago,  it  has  always  been  assumed 
that  the  original  jurisdiction  of  this  court 
over  controversies  between  a  state  and  citi- 
zens of  another  state  or  of  a  foreign  country 
does  not  extend  to  a  suit  by  a  state  to  recover 
penalties  for  a  breach  of  her  own  municipal 
law.  .  .  .  The  statute  of  Wisconsin,  un-eo 
der  which  the  state,  recovered  in  one  of  her§ 
own  courts  the*judgment  now  and  here  sued* 
on,  was  in  the  strictest  sense  a  penal  statute, 
imposing  a  penalty  upon  any  insurance  com- 
pany of  another  state  doing  business  in  the 
state  of  Wisconsin  without  having  deposited 
with  the  proper  officer  of  the  state  a  full 
statement  of  its  property  and  business  dar- 
ing the  previous  year.  .  .  .  The  cause  of 
action  was  not  any  private  injury,  but  sole- 
ly the  offense  committed  against  the  state  by 
violating  her  law.  .  .  .  This  court, 
therefore,  cannot  entertain  an  original  ac- 
tion to  compel  the  defendant  to  pay  to  the 
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state  of  Wisconsin  a  sum  of  money  in  sat- 
isfaction of  the  judgment  for  that  fine." 

And  consequently  judgment  was  entered 
for  the  defendant  on  the  demurrer  that  had 
been  interposed  to  the  declaration. 

Bans  v.  Louisiana,  134  U.  S.  1,  33  L.  ed. 
842,  10  Sup.  Ct  Rep.  504,  was  an  action 
brought  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana, 
against  the  state  of  Louisiana,  by  Hans,  a 
citizen  of  that  state,  to  recover  the  amount 
of  certain  coupons  annexed  to  bonds  of  the 
state.  The  circuit  court,  on  motion  of  the 
attorney  general  of  the  state,  dismissed  the 
case  for  wont  of  jurisdiction.  This  couTt 
affirmed  the  judgment  of  the  circuit  couTt, 
and  held  that  the  judicial  power  of  the  Unit- 
ed States  did  not  extend  to  the  case  of  a 
suit  brought  against  a  state  by  one  of  its 
own  citizens. 

In  the  course  of  the  opinion,  delivered  by 
Mr.  Justice  Bradley,  the  following  observa- 
tions were  made: 

"The  truth  is  that  the  cognizance  of  suits 
and  actions  unknown  to  the  law,  and  for- 
bidden by  the  law,  was  not  contemplated  by 
the  Constitution  when  establishing  the  judi- 
cial power  of  the  United  States.  Some 
things,  undoubtedly,  were  made  justiciable 
which  were  not  known  as  such  at  the  com- 
mon law;  such,  for  example,  aa  controversies 
between  states  as  to  boundary  lines,  and 
other  questions  admitting  of  judicial  solu- 
tion. And  yet  the  case  of  Penn  v.  Balti- 
more, 1  Ves.  Sr.  444,  shows  that  some  of 
these  unusual  subjects  of  litigation  were  not 
unknown  to  the  courts  even  in  colonial 
times;  and  several  cases  of  the  same  general 
character  arose  under  the  Article*  of  Con- 
federation, and  were  brought  before  the  tri- 
bunal provided  for  that  purpose  in  those  ar- 
« tides.  131  U.  S.  1.  appx.  The  establish- 
SJment  of  this  new  branch  of  jurisdiction 
*  seemed  to  be*necessary  from  the  extinguish- 
ment of  diplomatic  relations  between  the 
states.  Of  other  controversies  between  a 
state  and  another  state,  or  its  citizens,  which, 
on  the  settled  principles  of  public  law,  are 
not  subjects  of  judicial  cognizance,  this  court 
has  often  declined  to  take  jurisdiction.  See 
Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S.  266, 
288,  289,  32  L.  ed.  239,  243,  8  Sup.  Ct.  Rep. 
1370,  and  cases  there  cited." 

The  last  case  which  we  have  had  occasion 
to  examine  is  that  of  Louisiana  v.  Texas, 
176  U.  S.  1,  15,  44  L.  ed.  347,  353,  20  Sup. 
Ct  Rep.  251,  256.  The  case  was  brought  be- 
fore us  by  a  bill  in  equity  filed  by  the  state 
of  Louisiana  against  the  state  of  Texas,  her 
governor,  and  her  health  officer.  The  bill  al- 
leged that  the  state  of  Texas  had  granted  to 
its  governor  and  its  health  officer  extensive 
powers  over  the  establishment  and  mainte- 
nance of  quarantines  over  infectious  and  con- 
tagious diseases;  that  this  power  had  been 
exercised  in  a  way  and  with  a  purpose  to 
build  up  and  benefit  the  commerce  of  cities 
in  Texas,  which  were  business  rivals  of  the 
city  of  New  Orleans,  and  prayed  for  a  decree 
that  neither  the  state  of  Texas,  nor  her  gov- 
ernor, nor  her  health  officer,  has  the  right, 
.under  the  cover  of  an  exercise  of  police  or 


quarantine  powers,  to  declare  and  enforce 
an  embargo  against  interstate  commerce  be- 
tween the  state  of  Louisiana,  or  any  part 
thereof,  and  the  state  of  Texas,  or  the  right 
to  make  discriminative  rules  affecting  the 
state  of  Louisiana,  or  any  part  thereof,  and 
different  from  and  more  burdensome  than  the 
quarantine  rules  and  regulations  applied  to 
other  states  and  countries;  and  the  bill 
asked  for  an  injunction  restraining  the  Texas 
officials  from  enforcing  the  Texas  Taws  in  the 
manner  in  which  they  were  enforced.  To 
this  bill  a  demurrer  was  filed,  assigning  the 
following  causes: 

"First  That  this  court  has  no  jurisdiction 
of  either  the  parties  to  or  of  the  subject- 
matter  of  this  suit,  because  it  appears  from 
the  face  of  said  bill  that  the  matters  com- 
plained of  do  not  constitute,  within  the 
meaning  of  the  Constitution  of  the  United 
States,  any  controversy  between  the  states 
of  Louisiana  and  Texas.  Second.  Because 
the  allegations  of  said  bill  show  that  the  only 
issues  presented  by  said  bill  arise  between 
the  state  of  Texas  or  her  officers,  and  certain 
persons  in  the  city  of  New  Orleans,  in  the*, 
state  of  Louisiana,  who  are  engaged  in  inter-* 
State  commerce,  and  which  do  not  in  any* 
manner  concern  the  state  of  Louisiana  as  a 
corporate  body  or  state.  Third.  Because 
said  bill  shows  upon  its  face  that  this  suit 
is  in  reality  for  and  on  behalf  of  certain  in- 
dividuals engaged  in  interstate  commerce, 
and  while  the  suit  is  attempted  to  be  prose- 
cuted for  and  in  the  name  of  the  state  of 
Louisiana,  said  state  is  in  effect  loaning  its 
name  to  said  individuals  and  is  only  a  nomi- 
nal party,  the  real  parties  at  interest  being 
said  individuals  in  the  said  city  of  New  Or- 
leans who  are  engaged  in  interstate  com- 
merce. Fourth.  Because  it  appears  from 
the  face  of  said  bill  that  the  state  of  Louis- 
iana in  her  right  of  sovereignty  is  seeking 
to  maintain  this  suit  for  the  redress  of  the 
supposed  wrongs  of  her  citizens  in  regard  to 
interstate  commerce,  while  under  the  Con- 
stitution and  laws  the  said  state  possesses 
no  such  sovereignty  as  empowers  her  to 
bring  an  original  suit  in  thia  court  for  such 
purpose.  Fifth.  Because  it  appears  from 
the  face  of  said  bill  that  no  property  right 
of  the  state  of  Louisiana  is  in  any  manner 
affected  by  the  quarantine  complained  of, 
nor  is  any  such  property  Tight  involved  in 
this  suit  as  would  give  this  court  original 
jurisdiction  of  this  cause." 

In  the  opinion  of  the  court  delivered  by 
Mr.  Chief  Justice  Fuller,  after  a  consideration 
of  the  cases  hereinbefore  mentioned  and  of 
others,  it  was  said: 

"In  order,  then,  to  maintain  jurisdiction 
of  this  bill  of  complaint,  as  against  the  state 
of  Texas,  it  must  appear  that  the  controversy 
to  be  determined  is  a  controversy  arising  di- 
rectly between  the  state  of  Louisiana  and  the 
state  of  Texas,  and  not  a  controversy  in  the 
vindication  of  the  grievances  of  particular 
individuals. 

"By  the  Constitution  the  states  are  for* 
bidden  to  'enter  into  any  treaty,  alliance,  or 
confederation;  grant  letters  of  marque  and 
reprisal,'  or  without  the  consent  of  Congress 
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"keep  troops  or  ships  of  war  in  time  of  peace, 
enter  into  any  agreement  or  compact  with 
another  state  or  with  a  foreign  power,  or  en- 
gage in  war,  unless  actually  invaded  or  in 
such  imminent  danger  as  will  not  admit  of 
delay.'   .   .  . 

i  "Controversies  between  them  arising  out 
j  of  public  relations  and  intercourse  cannot  be 
settled  either  by  war  or  diplomacy, "though, 
with  the  consent  of  Congress,  they  may  be 
composed  by  agreement.   .   .  . 

"In  the  absence  of  agreement  it  may  be 
that  a  controversy  might  arise  between  two 
states  for  the  determination  of  which  the 
original  jurisdiction  of  this  court  would  be 
invoked,  but  there  must  be  a  direct  issue  be- 
tween them,  and  the  subject-matter  must  be 
susceptible  of  judicial  solution.  And  it  is 
difficult  to  conceive  of  a  direct  issue  between 
two  states  in  respect  of  a  matter  where  no 
effort  at  accommodation  has  been  made;  nor 
can  it  be  conceded  that  it  is  within  the  ju- 
dicial function  to  inquire  into  the  motives 
of  a  state  legislature  in  passing  a  law,  or  of 
the  chief  magistrate  of  a  state  in  enforcing 
it  in  the  exercise  of  his  discretion  and  judg- 
ment. Public  policy  forbids  the  imputation 
to  authorized  official  action  of  any  other  than 
legitimate  motives.  ... 

"But  in  Re  Debs,  158  U.  S.  664,  39  L.  ed. 
10B2,  16  Sup.  Ct.  Rep.  900,  involving  a  case 
in  the  circuit  court,  in  which  the  United 
States  had  sought  relief  by  injunction,  it  was 
observed:  "That  while  it  is  not  the  province 
of  the  government  to  interfere  in  any  mere 
matter  of  private  controversy  between  indi- 
viduals, or  to  use  its  great  powers  to  enforce 
the  rights  of  one  against  another,  yet,  when- 
ever the  wrongs  complained  of  are  such  as 
affect  the  public  at  large,  and  are  in  respect 
of  matters  which  by  the  Constitution  are  en- 
trusted to  the  care  of  the  nation,  and  con- 
cerning which  the  nation  owes  the  duty  to  all 
the  citizens  of  securing  to  them  their  common 
rights,  then  the  mere  fact  that  the  govern- 
ment has  no  pecuniary  interest  in  the  contro- 
versy is  not  sufficient  to  exclude  it  from  the 
courts  or  prevent  it  from  taking  measures 
therein  to  fully  discharge  those  constitution- 
al duties.' 

"It  is  in  this  aspect  that  the  bill  before 
us  is  framed.  Its  gravamen  is  not  a  special 
and  peculiar  injury  such  as  would  sustain 
an  action  by  a  private  person,  but  the  state 
of  Louisiana  presents  herself  in  the  attitude 
of  parens  patriot,  trustee,  guardian,  or  rep- 
resentative of  all  her  citizens.  She  does  this 
from  the  point  of  view  that  the  state  of 
Texas  is  intentionally  absolutely  interdict- 
ing interstate  commerce  as  respects  the  state 
of  Louisiana  by  means  of  unnecessary  and 
unreasonable  quarantine  regulations.  Inas- 
much as  the  vindication  of  the  freedom  of 
interstate  commerce  is  not  committed  to  the 
state  of  Louisiana,  and  that  state  is  not  en- 
gaged in  such  commerce,  the  cause  of  action 
must  be  regarded,  not  as  involving  any  in- 
fringement of  the  powers  of  the  state  of 
Louisiana,  or  any  special  injury  to  her  prop- 
erty, but  as  asserting  that  the  state  is  enti- 
tled to  seek  relief  in  this  way  because  the 
matters  complained  of  affect  her  citizens  at 


large.  Nevertheless  if  the  case  stated  is  not 
one  presenting  a  controversy  between  these 
states,  the  exercise  of  original  jurisdiction 
by  this  court  as  against  the  state  of  Texas 
cannot  be  maintained." 

After  quoting  the  provisions  of  the  stat- 
ute of  the  state  of  Texas  regulating  the  sub- 
ject of  quarantine,  the  Chief  Justice  proceed- 
ed to  say: 

"It  is  not  charged  that  this  statute  is  in- 
valid, nor  could  it  be  if  tested  by  its  terms. 
While  it  is  true  that  the  power  vested  in 
Congress  to  regulate  commerce  among  the 
states  is  a  power  complete  in  itself,  acknowl- 
edging no  limitations  other  than  those  pre- 
scribed in  the  Constitution,  and  that  where 
the  action  of  the  states  in  the  exercise  of 
their  reserved  powers  comes  into  collision 
with  it  the  latter  must  give  way,  yet  it  is 
also  true  that  quarantine  Taws  belong  to  that 
class  of  state  legislation  which  is  valid  until 
displaced  by  Congress,  and  that  such  legis- 
lation has  been  expressly  recognized  by  the 
laws  of  the  United  States  almost  from  the 
beginning  of  the  government.  .  .  .  The 
complaint  here,  however,  is  not  that  the  laws 
of  Texas  in  respect  of  quarantine  are  invalid, 
but  that  the  health  officer,  by  rules  and  reg- 
ulations framed  and  put  in  force  by  him 
thereunder,  places  an  embargo  in  fact  on  all 
interstate  commerce  between  the  state  of 
Louisiana  and  the  state  of  Texas,  and  that 
the  governor  permit*  these  rules  and  regula- 
tions to  stand  and  be  enforced,  although  he 
has  the  power  to  modify  or  change  them. 
The  bill  is  not  rested  merely  on  the  ground 
of  the  imposition  of  an  embargo  without  re- 
gard to  motive,  but  charges  that  the  rules 
and  regulations  are  more  stringent  than 
called  for  by  the  particular  exigency,  and  are 
purposely  framed  with  the  view  to  benefit 
the  state  of  Texas,  and  the  city  of  Galveston 
in  particular,  at  the  expense  of  the  state  of 
Louisiana,  and  especially  of  the  city  of  New- 
Orleans.  f| 
*  "But  in  order  that  a  controversy  between* 
states,  justiciable  in  this  court,  can  be  held 
to  exist,  something  more  must  be  put  for- 
ward than  that  the  citizens  of  one  state  are 
injured  by  the  maladministration  of  the  laws 
of  another.  The  states  cannot  make  war,  or 
enter  into  treaties,  though  they  may,  with 
the  consent  of  Congress,  make  compacts  and 
agreements.  Where  there  is  no  agreement 
whose  breach  might  create  it,  a  controversy 
between  states  does  not  arise  unless  the  ac- 
tion complained  of  is  state  action,  and  acts 
of  state  officers  in  abuse  or  excess  of  their 
powers  cannot  be  laid  hold  of  as  in  them- 
selves committing  one  state  to  a  distinct  col- 
lision with  a  sister  state. 

"In  our  judgment,  this  bill  does  not  Bet  up 
facts  which  show  that  the  state  of  Texas  has 
so  authorized  or  confirmed  the  alleged  action 
of  her  health  officer  as  to  make  it  her  own,  or 
from  which  it  necessarily  follows  that  the- 
two  states  are  in  controversy  within  the 
meaning  of  the  Constitution. 

"Finally,  we  are  unable  to  hold  that  the 
bill  may  be  maintained  as  presenting  a  case 
of  controversy  'between  a  state  and  citizens- 
of  another  state.'  Jurisdiction  over  contro- 
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rentes  of  that  aort  does  not  embrace  the  de- 
termination of  political  questions,  and, 
■where  no  controversy  exists  Between  states, 
it  is  not  for  this  court  to  restrain  the  gov- 
ernor of  a  state  in  the  discharge  of  his  exec- 
utive functions  in  a  matter  lawfully  confided 
to  his  discretion  and  judgment.  Nor  can  we 
accept  the  suggestion  that  the  bill  can  be 
maintained  as  against  the  health  officer 
alone  on  the  theory  that  his  conduct  is  in 
violation  or  in  excess  of  a  valid  law  of  the 
state,  as  the  remedy  for  that  would  clearly 
lie  with  the  state  authorities,  and  no  refusal 
to  fulfil  their  duty  in  that  regard  is  set  up. 
In  truth  it  is  difficult  to  see  how  on  this  rec- 
ord there  could  be  a  controversy  between  the 
state  of  Louisiana  and  the  individual  defend- 
ants without  involving  a  controversy  be- 
tween the  states,  and  such  a  controversy,  as 
we  have  said,  is  not  presented." 

a    Accordingly  the  demurrer  was  sustained 

£  and  bill  dismissed. 

•  •  From  the  language  of  the  Constitution, 
and  from  the  cases  in  which  that  language 
has  been  considered,  what  principles  may  be 
derived  as  to  the  nature  and  extent  of  the 
original  jurisdiction  of  this  court  in  contro- 
versies between  two  or  more  states  t 

From  the  language,  alone  considered,  it 
might  be  concluded  that  whenever  and  in  all 
eases  where  one  state  may  choose  to  make 
complaint  against  another,  no  matter  wheth- 
er the  subject  of  complaint  arises  from  the 
legislation  of  the  defendant  state,  or  from 
acts  of  its  officers  and  agents,  and  no  matter 
whether  the  nature  of  the  injury  complained 
of  is  to  affect  the  property  rights  or  the  sov- 
ereign powers  of  the  complaining  state,  or 
to  affect  the  rights  of  its  citizens,  the  juris- 
diction of  this  court  would  attach. 

Chief  Justice  Marshall  in  the  case  of  Co- 
hen v.  Virginia,  6  Wheat.  304,  392,  5  L.  ed. 
281,  288,  said: 

"The  Constitution  gives  the  Supreme 
Court  original  jurisdiction  in  certain  enum- 
erated cases,  and  gives  it  appellate  jurisdic- 
tion in  all  others.  Among  those  in  which 
jurisdiction  must  be  exercised  in  the  appel- 
late form  are  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States.  These 
provisions  of  the  Constitution  are  equally 
obligatory,  and  are  to  be  equally  respected. 
If  a  state  be  a  party,  the  jurisdiction  of  this 
court  is  original;  if  the  case  arise  under  a 
constitution  or  a  law,  the  jurisdiction  is  ap- 
pellate. But  a  case  to  which  a  state  is  a 
party  may  arise  under  the  Constitution  or  a 
law  of  the  United  States.  What  rule  is  ap- 
plicable to  such  a  case?  What,  then,  be- 
comes the  duty  of  the  court  T  Certainly,  we 
think,  so  to  construe  the  Constitution  as 
to  give  effect  to  both  provisions  as  far  as  it 
is  possible  to  reconcile  them,  and  not  to  per- 
mit their  seeming  repugnancy  to  destroy 
each  other.  We  must  endeavor  so  to  con- 
strue them  as  to  preserve  the  true  intent  and 
meaning  of  the  instrument 

"In  one  description  of  cases  the  jurisdic- 
tion of  the  court  is  founded  entirely  on  the 
character  of  the  parties,  and  the  nature  of 
the  controversy  is  not  contemplated  by  the 
•Constitution.   The  character  of  the  parties 


is  everything,  the  nature  of  the  case  nothing. 
In  the  other  description  of  cases  the  jurisdic- 
tion is  founded  entirely  on  the  character  of 
the  case,  and  the  parties  are  not  contemplat- 
ed by  the  Constitution.  In  these  the  nature 
of  the  case  is  everything,  the  character  of  the 
parties  nothing.  When,  then,  the  Constitu- 
tion declares  the  jurisdiction,  in  cases  where  e 
a  state  shall  be  a  party,  to  be  original,  and  jj 
in  all  cases'arsing  under  the  Constitution  or  ? 
a  law  to  be  appellate,  the  conclusion  seems 
irresistible  that  its  f rumens  designed  to  in- 
clude in  the  first  class  those  cases  in  which 
jurisdiction  is  given  because  a  state  is  a  par- 
ty; and  to  include  in  the  second  those  in 
which  jurisdiction  is  given  because  the  case 
arises  under  the  Constitution  or  a  law." 

But  it  must  be  conceded  that  upon  further 
consideration,  in  cases  arising  under  differ- 
ent states  of  facts,  the  general  language  used 
in  Cohen  v.  Virginia  has  been,  to  some  ex- 
tent, modified.  Thus,  in  the  cases  of  Hew 
Hampshire  v.  Louisiana,  and  New  York  v. 
Louisiana,  108  U.  S.  76,  27  L.  ed.  650, 2  Sup. 
Ct.  Rep.  170,  jurisdiction  was  denied  to  this 
court  where  the  cause  of  action  belonged  to 
private  persons  who  were  endeavoring  to  use 
the  name  of  one  state  to  enforce  their  rights 
of  action  against  another;  though,  perhaps, 
it  may  be  said  that  jurisdiction  was  really 
entertained,  and  that  the  bills  were  dis- 
missed because  the  court  found  that,  under 
the  pleadings  and  testimony,  the  states  com- 
plainant had  no  interest  of  any  kind  in  the 
proceedings. 

So,  too,  in  Wisconsin  v.  Pelican  Ins.  Co. 
127  U.  S.  265,  32  L.  ed.  239,  8  Sup.  Ct.  Rep. 
1370,  the  court  held  that,  notwithstanding 
the  action  was  brought  by  a  state  against  the 
citizens  of  another  state,  and  was  thus  with- 
in the  letter  of  the  Constitution,  yet  that  the 
court  had  a  right  to  inquire  into  the  nature 
of  the  case,  and,  when  it  found  that  the  ob- 
ject of  the  suit  was  to  enforce  the  penal  laws 
of  one  state  against  a  citizen  of  another,  to 
refuse  to  exercise  jurisdiction. 

In  the  case  of  Louisiana  v.  Texas,  176  U. 
S.  1,  44  L.  ed.  347,  20  Sup.  Ct  Rep.  251,  the 
bill  was  dismissed  because  a  controversy  be- 
tween the  two  states  was  not  actually  pre- 
sented; that  what  was  oom plained  of  was 
not  any  action  of  the  state  of  Tftxas,  but  the 
alleged  unauthorized  conduct  of  its  health 
officer,  acting  with  a  malevolent  purpose 
against  the  city  of  New  Orleans.  Here  again 
it  may  be  observed  that  the  court  did  not  de- 
cline jurisdiction,  but  exercised  it  in  holding 
that  the  facts  alleged  in  the  bill  did  not  jus- 
tify the  court  in  granting  the  relief  prayed 
for. 

The  cases  cited  show  that  such  jurisdiction 
has  been  exercised  in  cases  involving  bounda- 
ries and  jurisdiction  over  lands  and  their  in-H 
habitants,  and  in  cases  directly  affecting  the  jj 
property*rights  and  interests  of  a  state.  But* 
such  cases  manifestly  do  not  cover  the  entire 
field  in  which  such  controversies  may  arise, 
and  for  which  the  Constitution  has  provided 
a  remedy;  and  it  would  be  objectionable, 
and,  indeed,  impossible,  for  the  court  to  an- 
ticipate by  definition  what  controversies  can 
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and  what  cannot  be  brought  within  the 
original  jurisdiction  of  this  court. 

An  inspection  of  the  bill  discloses  that  the 
nature  of  the  injury  complained  of  is  such 
that  an  adequate  remedy  can  only  be  found 
in  this  court  at  the  suit  of  the  state  of  Mis- 
souri. It  is  true  that  no  question  of  boun- 
dary is  involved,  nor  of  direct  property 
rights  belonging  to  the  complainant  state. 
But  it  must  surely  be  conceded  that,  if  the 
health  and  comfort  of  the  inhabitants  of  a 
state  are  threatened,  the  state  is  the  proper 

Sarty  to  represent  and  defend  them.  If 
lissouri  were  an  independent  and  sovereign 
state  all  must  admit  that  she  could  seek  a 
remedy  by  negotiation,  and,  that  failing,  by 
force.  Diplomatic  powers  and  the  right  to 
make  war  having  been  surrendered  to  the 
general  government,  it  was  to  be  expected 
that  upon  the  latter  would  be  devolved  the 
duty  of  providing  a  remedy,  and  that  reme- 
dy, we  think,  is  found  in  the  constitutional 
provisions  we  are  considering. 

The  allegations  of  the  bill  plainly  present 
such  a  case.  The  health  and  comfort  of  the 
large  communities  inhabiting  those  parts  of 
the  state  situated  on  the  Mississippi  river 
are  not  alone  concerned,  but  contagious  and 
typhoidal  diseases  introduced  in  the  river 
communities  may  spread  themselves  through- 
out the  territory  of  the  state.  Moreover, 
substantia!  impairment  of  the  health  and 
prosperity  of  the  towns  and  cities  of  the 
state  situated  on  the  Mississippi  river,  in- 
cluding its  commercial  metropolis,  would  in- 
juriously affect  the  entire  state. 

That  suits  brought  by  individuals,  each  for 
personal  injuries  threatened  or  received, 
would  be  wholly  inadequate  and  dispropor- 
tionate remedies,  requires  no  argument. 

It  is  further  contended,  in  support  of  the 
demurrer,  that  even  if  the  state  of  Missouri 
be  the  proper  party  to  file  such  a  bill,  yet 
that  the  proper  defendant  is  the  Sanitary 
District  of  Chicago  solely,  and  that  the  state 
of  Illinois  should  not  have  been  made  a  par- 
ty, and  that,  as  to  her,  the  demurrer  ought 
to  be  sustained. 

*  It  can  scarcely  be  supposed,  in  view  of  the 
express  provisions  of  the  Constitution  and 
of  the  cited  cases,  that  it  is  claimed  that  the 
state  of  IlHnois  is  exempt  from  suit  because 
she  is  a  sovereign  state  which  has  not  con- 
sented to  be  sued.  The  contention  rather 
seems  to  be  that,  because  the  matters  com- 
plained of  in  the  bill  proceed  and  will  con- 
tinue to  proceed  from  the  acts  of  the  Sani- 
tary District  of  Chicago,  a  corporation  of  the 
state  of  Illinois,  it  therefore  follows  that  the 
state,  as  such,  is  not  interested  in  the  ques- 
tion, and  is  improperly  made  a  party. 

We  arc  unable  to  see  the  force  of  this  sug- 
gestion. The  bill  does  not  allege  that  the 
sanitary  district  is  acting  without  or  in  ex- 
cess of  lawful  authority.  The  averment  and 
the  conceded  facts  are  that  the  corporation 
is  an  agency  of  the  state  to  do  the  very 
things  which,  according  to  the  theory  of  the 
complainant's  case,  will  result  in  the  mis- 
chief to  be  apprehended.  It  is  state  action 
and  its  results  that  are  complained  of,— thus 
distinguishing  this  case  from  that  of  Louisi- 


ana r.  Texas,  where  the  acts  sought  to  be  re- 
strained were  alleged  to  be  those  of  officers 
or  functionaries  proceeding  in  a  wrongful 
and  malevolent  misapplication  of  the  quar- 
antine laws  of  Texas.  The  Sanitary  Dis- 
trict of  Chicago  is  not  a  private  corporation 
formed  for  purposes  of  private  gain,  but  a 
public  corporation  whose  existence  and  oper- 
ations are  wholly  within  the  control  of  the 
state. 

The  object  of  the  bill  is  to  subject  this  pub- 
lic work  to  judicial  supervision,  upon  the 
allegation  that  the  method  of  its  construc- 
tion and  maintenance  will  create  a  continu- 
ing nuisance  dangerous  to  the  health  of  a 
neighboring  state  and  its  inhabitants.  Sure- 
ly, in  such  a  case,  the  state  of  Illinois  would 
have  a  right  to  appear  and  traverse  the  alle- 
gations of  the  bill,  and,  having  such  a  right, 
might  properly  be  made  a  party  defendant. 

ft  is  further  contended  that,  even  if  this 
court  has  original  jurisdiction  of  the  subject- 
matter,  and  even  if  the  respective  states  have 
been  properly  made  parties,  yet  the  case 
made  out  by  the  bill  does  not  entitle  the  state 
of  Missouri  to  the  equitable  relief  prayed 
for. 

This  proposition  is  sought  to  be  main- 
tained by  several  considerations.  In  the 
first  place,  it  is  urged  that  the  drawing,  byn 
artificial  means,  of  the  sewage  of  the  city  of* 
Chicago  into  the* Mississippi  river  may  or* 
may  not  become  a  nuisance  to  the  inhabi- 
tants, cities,  and  towns  of  Missouri ;  that  the 
injuries  apprehended  are  merely  eventual  or 
contingent,  and  may,  in  fact,  never  be  in- 
flicted. Can  it  be  gravely  contended  that 
there  are  no  preventive  remedies,  by  way  of 
injunction  or  otherwise,  against  injuries  not 
inflicted  or  experienced,  but  which  would  ap- 
pear to  be  the  natural  result  of  acts  of  the 
defendant,  which  he  admits  or  avows  it  to 
be  his  intention  to  commit? 

The  bill  charges  that  the  acts  of  the  de- 
fendants, if  not  restrained,  will  result  in  the 
transportation,  by  artificial  means  and 
through  an  unnatural  channel,  of  large  quan- 
tities of  undefecated  sewage  daily,  and  of  ac- 
cumulated deposits  in  the  harbor  of  Chicago 
and  in  the  bed  of  the  Illinois  river,  which 
will  poison  the  water  supply  of  the  inhabi- 
tants of  Missouri,  and  injuriously  affect  that 
portion  of  the  bed  or  soil  of  the  Mississippi 
river  which  lies  within  its  territory. 

In  such  a  state  of  facts,  admitted  by  the 
demurrer  to  be  true,  we  do  not  feel  it  neces- 
sary to  enter  at  large  into  a  discussion  of 
this  part  of  the  defendants'  contention,  but 
think  it  sullicient  to  cite  one  or  two  authori- 
ties. 

Ally.  Gen.  v.  Jamaica  Pond  Aqueduct  Corp. 
133  Muss.  301.  was  a  proceeding  in  equity  in 
the  supreme  judicial  court  to  enjoin  the"  de- 
fendants from  lowering  the  water  in  one  of 
the  public  ponds  of  Massachusetts.  It  was 
claimed  that  the  necessary  effect  of  such  low- 
ering would  be  to  impair  the  rights  of  the 
people  in  the  use  of  the  pond  for  fishing, 
boating,  and  other  lawful  purposes,  and  to 
create  and  expose  upon  the  shores  of  the 
pond  a  large  quantity  of  slime,  mud,  and  of- 
fensive vegetation,  detrimental  to  the  publie 
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health.  The  defendants  demurred,  claiming 
that  no  case  was  stated  which  came  within 
the  equity  jurisdiction  of  the  court,  and 
questioning  the  power  of  the  attorney  gen- 
era], on  behalf  of  the  commonwealth,  to 
maintain  the  proceedings.  Speaking  for  the 
court  the  Chief  Justice  said: 

"The  cases  are  numerous  in  which  it  has 
been  held  that  the  attorney  general  may 
maintain  an  information  in  equity  to  re- 
strain a  corporation  exercising  the  right  of 
eminent  domain  under  a  power  delegated  to 
it  by  the  legislature,  from  any  abusetr  per- 
version of  the  powers,  which  may  create  a 

Sublic  nuisance  or  injuriously  affect  or  en- 
anger  the  puhlic  interests," — citing  many 
cases,  and  proceeding: 

"The  information  in  this  case  alleges,  not 
only  that  the  defendant  is  doing  acts  which 
are  ultra  vires,  and  an  abuse  of  the  power 
granted  to  it  by  the  legislature,  but  also  that 
the  necessary  effect  of  such  acts  will  be  to 
create  a  public  nuisance.  This  brings  the 
case  within  the  established  principle  that  the 
court  has  jurisdiction  in  equity  to  restrain 
and  prevent  nuisances.  And  when  the  nui- 
sance is  a  public  one  an  information  by  the 
attorney  general  is  the  appropriate  remedy. 
.  .  .  This  information,  therefore,  can  be 
sustained  on  the  ground  that  the  unlawful 
acts  of  the  defendant  will  produce  a  nuisance 
by  partially  draining  the  pond  and  exposing 
its  shores,  thus  endangering  the  public 
health." 

And  replying  to  the  claim  that  resort  to 
equity  was  unnecessary,  the  court  further 
said: 

"The  defendant  contends  that  the  law 
furnishes  a  plain,  adequate,  and  complete 
remedy  for  this  nuisance  by  an  indictment 
or  by  proceedings  under  the  statutes  for  the 
abatement  of  the  nuisance  by  the  board  of 
health.  Neither  of  these  remedies  can  be  in- 
voked until  a  part  of  the  mischief  is  done, 
and  they  could  not,  in  the  nature  of  things, 
restore  the  pond,  the  land,  and  the  under- 
ground currents  to  the  same  condition  in 
which  they  are  now.  In  other  words,  they 
could  not  remedy  the  whole  mischief.  The 
preventive  force  of  a  decree  in  equity,  re- 
straining the  illegal  acts  before  any  mischief 
is  done,  gives  clearly  a  more  efficacious  and 
complete  remedy." 

The  nature  of  equitable  remedy  in  the  case 
of  public  nuisances  was  well  described  by  Mr. 
Justice  Harlan,  speaking  for  the  court  in  the 
case  of  Mugler  v.  Kansas,  123  U.  S.  623,  673, 
31  L.  ed.  205,  214,  8  Sup.  Ct.  Rep.  273,  303: 

"The  ground  of  this  jurisdiction,  in  cases 
of  purpresture,  as  well  as  of  public  nuisances, 
is  the  ability  of  courts  of  equity  to  give  a 
more  speedy,  effectual,  and  permanent  rem- 
edy than  can  be  had  at  law.  They  can,  not 
only  prevent  nuisances  that  are  threatened, 
and  before  irreparable  mischief  ensues,  but 
arrest  or  abate  those  in  progress,  and  by  per- 
petual injunction  protect  the  public  against 
them  in  the  future;  whereas  courts  of  law 
can  only  reach  existing  nuisances,  leaving  fu- 
ture acts  to  be  the  subjects  of  new  prosecu- 
tions or  proceedings.  This  is  a  salutary  ju- 
risdiction, especially  where  a  nuisance  af- 


fects the  health,  morals,  or  safety  of  the 

community." 

In  Coosaw  Min.  Co.  v.  South  Carolina,  144 
U.  8.  560,  36  L.  ed.  637, 12  Sup.  Ct.  Rep.  689, 
it  was  said  by  this  court,  through  Mr.  Jus- 
tice Harlan,  after  citing  English  and  Amer- 
ican cases: 
"Proceedings  at  law  or  by  indictment  can 
only  reach  past  or  present  wrongs  done  by 
the  appellant,  and  will  not  adequately  pro- 
tect the  public  interests  in  the  future. 
What  the  public  are  entitled  to  have  is  se- 
curity for  all  time  against  illegal  interfer- 
ence with  the  control  by  the  state  of  the  dig- 
ging, mining,  and  removing  of  phosphate 
rock  and  phosphatic  deposits  in  the  bed  of 
Coosaw  river." 

It  is  finally  contended  that,  if  the  bill  was 
not  prematurely  filed,  then  it  was  filed  too 
late ;  that,  by  standing  by  for  so  long  a  pe- 
riod, the  complainant  was  guilty  of  such 
laches  that  a  court  of  equity  will  not  grant 
relief. 

The  inconsistency  between  these  conten- 
tions is  manifest,  and,  on  consideration,  we 
are  of  opinion  that  the  suggestion  that  the 
complainants'  remedy  has  been  lost  by  delay 
is  not  founded  in  fact  or  reason. 

In  Ooldsmid  v.  Tunbridge  Well*  Improv. 
Comrs.  L.  R.  1  Eq.  161,  answering  a  similar 
contention,  it  was  said  by  Romilly,  M.  R.: 

"If  he  [the  plaintiff]  comes  to  the  court 
and  complains  very  early,  then  the  evidence 
is  that  'it  [the  pollution]  is  not  perceptible' 
— 'it  is  wholly  inappreciable' — and  you  get 
evidence  after  evidence  for  the  defendants 
( the  pollution  being  slight  and  perhaps  only 
observable  at  some  times  and  on  some  occa- 
sions), saying:  'You  have  no  proof  at  all 
that  there  is  any  appreciable  pollution,  and 
you  must  wait  until  it  becomes  a  nuisance.' 
Then  he  waits  for  five  or  six  years,  until  it 
is  obvious  to  everybody's  sense  that  the  pol- 
lution is  considerable,  and  then  they  say, 
'You  have  come  too  late,  you  have  allowed 
this  to  go  on  for  twenty  years,  and  we  have 
acquired  an  easement  over  your  property, 
and  the  right  of  pouring  the  sewage  into  it.'e 
My  opinion  is  that  any  person  who  has  a  wa-JJ 
tercourse  flowing  through  his'land,  and  sew-* 
age  which  is  perceptible  is  brought  into  that 
watercourse,  has  a  right  to  come  here  to  stop 
it;  and  that  when  the  pollution  is  increasing, 
and  gradually  increasing  from  time  to  time, 
by  the  additional  quantity  of  sewage  poured 
into  it,  the  persons  who  allow  the  polluted 
matter  to  flow  into  the  stream  are  not  at  lib- 
erty to  claim  any  right  or  prescription 
against  him. 

"This  is  a  matter  of  very  great  importance, 
and  it  has  been  suggested  to  me  in  argument 
as  a  matter  that  ought  to  be  regarded  that 
private  interests  must  give  way  to  publifl 
interests;  that  the  court  ought  to  regard 
what  the  advantage  to  the  public  is,  and  that 
some  little  sacrifice  ought  to  be  made  by  pri- 
vate individuals.  I  do  not  assent  to  that 
view  of  the  law  on  the  subject^  and  I  appre- 
hend that  the  observations  which  were  quot- 
ed to  me  of  Vice  Chancellor  Sir  William 
Page  Wood,  in  Arty.  Gen.  ex  rel.  Thame* 
Conservators    v.    Kingston-on-Thames,  18 
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Week.  Rep.  888,  are  perfectly  accurate,  and 
that  private  right*  are  not  to  be  interfered 
with.  But  my  firm  conviction  is  that  in 
this,  ae  in  all  the  great  dispensations  and 
operations  of  nature,  the  interests  of  individ- 
uals are  not  only  compatible  with  but  iden- 
tical with  the  interests  of  the  public;  and 
although  in  this  case  I  have  only  to  consider 
an  injury  to  a  private  individual, — the  plain- 
tiff on  the  present  occasion, — yet  I  believe 
that  the  injury  to  the  public  may  be  extreme- 
ly great  by  polluting  a  stream  which  flows 
for  a  considerable  distance,  the  water  of 
which  cattle  are  in  the  habit  of  drinking,  the 
exhalations  from  which  persons  who  reside 
on  the  banks  must  necessarily  inhale,  and 
this  at  a  time  when  the  attention  of  the 
public  and  the  court  is  necessarily  called  to 
the  fact  that  the  most  scientific  men  who 
have  examined  the  subject  are  unable  to  say 
whether  great  diseases  among  cattle  and  con- 
tagious diseases  affecting  human  beings,  such 
as  cholera,  and  typhus,  and  the  like,  may 
not  in  a  great  measure  be  communicated  or 
aggravated  by  the  absorption  of  particles  of 
feculent  matter  into  the  system,  which  are 
either  inappreciable  or  scarcely  appreciable 
by  the  most  minute  chemical  analysis.  It 
is  impossible  in  that  state  of  things  to  say 
what  amount  of  injury  may  be  done  by  pol- 
luting even  partially  a  stream  which  flows 

*  a  considerable  distance.    ...    I  am  of 

•  opinion*Uiat  Mr.  Goldsmid  was  not  bound  to 
remain  quiet  until  this  stream  had  become 
such  a  nuisance  that  it  was  obvious  to  every- 
body near  its  banks;  and  the  result  is  that 
...  he  is  entitled  to  a  decree  for  an  in- 
junction to  restrain  the  defendants  from 
causing  or  permitting  the  sewage  and  other 
offensive  matters  draining  from  the  town  of 
Tunbridge  Wells  to  be  discharged  into  the 
Calverly  Brook,  or  stream,  in  such  manner 
as  injuriously  to  affect  the  water  of  the 
brook  as  it  flows  through  the  plaintiff's 
land." 

This  decree  of  the  Master  of  the  Rolls  was 
subsequently  affirmed  on  appeal.  L.  R.  1  Ch. 
348. 

Similar  views  prevailed  in  Chapman  v. 
Rochester,  110  N.  Y.  273,  1  L.  R.  A.  296,  18 
N.  E.  88,  where  a  bill  was  filed  to  enjoin  the 
defendant  city  from  polluting,  by  the  dis- 
charge of  sewage  by  artificial  means,  a  natu- 
ral stream  flowing  through  his  lands. 

In  the  opinion  of  the  New  York  court  of 
appeals,  it  was  said  by  Danforth,  J.,  after 
citing  Goldsmid  v.  Tunbridge  Wells  Im- 
prov.  Comrs.: 

"In  view  of  the  principle  upon  which  these 
and  like  decisions  turn,  the  objections  of  the 
learned  counsel  for  the  defendant  against  the 
judgment  appealed  from  are  quite  unimport- 
ant. The  filth  of  the  city  does  not  flow  nat- 
urally to  the  lands  of  the  plaintiff,  as  sur- 
face water  finds  its  level,  but  is  carried 
thither  by  artificial  arrangements  prepared 
by  the  city,  and  for  which  it  is  responsible. 
Nor  is  the  plaintiff  estopped  by  acquiescence 
in  the  proceedings  of  the  city  in  devising  and 
carrying  out  its  system  of  sewerage.  The 
principle  invoked  by  the  appellant  has  no  ap- 
plication.  It  does  not  appear  that  the  plain- 


tiff in  any  way  encouraged  the  adoption  of 
that  system,  or  by  any  act  or  word  induced 
the  city  authorities  to  so  direct  the  sewers 
that  the  flow  from  them  should  reach  his 
premises.  There  is  no  finding  to  that  effect, 
and  the  record  contains  no  evidence.  In  fine, 
the  case  comes  within  the  general  rule  which 
gives  to  a  person  injured  by  the  pollution  of 
air  or  water,  to  the  use  of  which,  in  its  nat- 
ural condition,  he  is  entitled,  an  action 
against  the  party,  whether  it  be  a  natural 
person  or  corporation  who  causes  that  pollu- 
tion." 

Cases  cited  by  defendants'  counsel,  where 
injunctions  were  refused  to  aid  in  the  sup- 
pression of  public  nuisances,  were  cases 
where  the  act  complained  of  was  fully  com-* 
pleted,  and  where* the  nuisance  was  not  one* 
resulting  from  conduct  repeated  from  day  to 
day.  Most  of  them  were  cases  of  purpres- 
ture,  and  concerned  permanent  structures  al- 
ready existing  when  courts  in  equity  were 
appealed  to. 

The  bill  in  this  case  does  not  assail  the 
drainage  canal  as  an  unlawful  structure,  nor 
aim  to  prevent  its  use  as  a  waterway.  What 
is  sought  is  relief  against  the  pouring  of  sew- 
age and  filth  through  it,  by  artificial  ar- 
rangements, into  the  Mississippi  river,  to 
the  detriment  of  the  state  of  Missouri  and 
her  inhabitants,  and  the  acts  are  not  merely 
those  that  have  been  done,  or  which  when 
done  cease  to  operate,  but  acts  contemplated 
as  continually  repeated  from  day  to  day. 
The  relief  prayed  for  is  against,  not  merely 
the  creation  of  a  nuisance,  but  against  its 
maintenance. 

Our  conclusion,  therefore,  is  that  the  de- 
murrers filed  by  the  respective  defendants 
cannot  be  sustained.  We  do  not  wish  to  be 
understood  as  holding  that,  in  a  case  like  the 
present  one,  where  the  injuries  complained 
of  grow  out  of  the  prosecution  of  a  publie 
work  authorized  by  law,  a  court  of  equity 
ought  to  interpose  by  way  of  preliminary  or 
interlocutory  injunction,  when  it  is  denied 
by  answer  that  there  is  any  reasonable  foun- 
dation for  the  charges  contained  in  the  bill. 
We  are  dealing  with  the  case  of  a  bill  alleg- 
ing, in  explicit  terms,  that  damage  and  ir- 
reparable injury  will  naturally  and  necessa- 
rily be  occasioned  by  acts  of  the  defendants, 
and  where  the  defendants  have  chosen  to 
have  their  rights  disposed  of,  so  far  as  the 
present  hearing  is  concerned,  upon  the  as- 
sertions of  this  bill. 

We  fully  agree  with  the  contention  of  de- 
fendants' counsel  that  it  is  settled  that  an 
injunction  to  restrain  a  nuisance  will  issue 
only  in  cases  where  the  fact  of  nuisance  is 
made  out  upon  determinate  and  satisfactory 
evidence;  that  if  the  evidence  be  conflicting 
and  the  injury  be  doubtful,  that  conflict  and 
doubt  will  be  a  ground  for  withholding  an 
injunction ;  and  that,  where  interposition  by 
injunction  is  sought,  to  restrain  that  which 
it  is  apprehended  will  create  a  nuisance  of 
which  its  complainant  may  complain  the 
proofs  must  show  such  a  state  of  facts  asa 
will  manifest  the  danger  to  be  real  and  im-3 
mediate.*  But  such  observations  are  not* 
relevant  to  the  case  as  it  is  now  before  us. 
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The  demurrers  are  overruled,  and  Intra  is 
riven  to  the  defendants  to  file  answers  to  the 

bill. 


Mr.  Chief  Justice  Fuller,  with  whom  con- 
curred Mr.  Justice  Harlan  and  Mr.  Justice 
White,  dissenting: 

Controversies  between  the  states  of  this 
Union  are  made  justiciable  by  the  Constitu- 
tion because  other  modes  of  determining 
them  were  surrendered;  and  before  that  ju- 
risdiction which  is  intended  to  supply  the 
place  of  the  means  usually  resorted  to  by  in- 
dependent sovereignties  to  terminate  their 
differences  can  be  invoked,  it  must  appear 
that  the  states  are  in  direct  antagonism  as 
states.  Clearly  this  bill  makes  out  no  such 
state  of  case. 

If,  however,  on  the  case  presented,  it  was 
competent  for  Missouri  to  implead  the  state 
of  Illinois  the  only  ground  on  which  it  can 
be  rested  is  to  be  found  in  the  allegation  that 
its  governor  was  about  to  authorize  the  wa- 
ter to  be  turned  into  the  drainage  channel. 

The  sanitary  district  was  created  by  an 
act  of  the  general  assembly  of  Illinois,  and 
the  only  authority  of  the  state  having  any 
control  or  supervision  over  the  channel  is 
that  corporation.  Any  other  control  or  su- 
pervision lies  with  the  lawmaking  power  of 
the  state  of  Illinois,  and  I  cannot  suppose 
that  complainant  seeks  to  coerce  that.  It  is 
difficult  to  conceive  what  decree  could  be  en- 
tered in  this  case  which  would  bind  the  state 
of  Illinois  or  control  its  action. 

The  governor,  it  is  true,  was  empowered  by 
the  act  to  authorize  the  water  to  be  let  into 
the  channel  on  the  receipt  of  a  certificate,  by 
commissioners  appointed  by  him  to  inspect 
the  work,  that  the  channel  was  of  the  capac- 
ity and  character  required.  This  was  done, 
and  the  water  was  let  in  on  the  day  when  the 
application  was  made  to  this  court  for  leave 
to  file  the  bill.  The  governor  had  discharged 
his  duty,  and  no  official  act  of  Illinois,  as 
e  such,  remained  to  be  performed, 
e  Assuming  that  a  bill  could  be  maintained 
•  against  the  sanitarj* district  in  a  proper  case, 
I  cannot  agree  that  the  state  of  Illinois 
would  be  a  necessary  or  proper  party,  or  that 
this  bill  can  be  maintained  against  the  cor- 
poration as  the  case  stands. 

The  act  complained  of  is  not  a  nuisance 
per  se,  and  the  injury  alleged  to  be  threat- 
ened is  contingent.  As  the  channel  has  been 
in  operation  for  a  year,  it  is  probable  that 
the  supposed  basis  of  complaint  can  now  be 
tested.  But  it  does  not  follow  that  the  bill 
in  its  present  shape  should  be  retained. 

In  my  opinion  both  the  demurrers  should 
be  sustained,  and  the  bill  dismissed,  without 
prejudice  to  a  further  application,  as  against 
the  sanitary  district,  if  authorized  by  the 
state  of  Missouri. 


My  brothers  Harlan  and  White  concur 
with  me  in  this  dissent. 
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CITY  OF  NEW  ORLEANS,  Petitioner, 
«. 

JOHN  FISHER,  Tutor,  etc,  et  ok 

Aooounting  by  city  for  school  tones  held  ht 
trust — statute  of  limitations — collateral 
impeachment  of  judgment— attack  on 
creditors'  bill— striking  off  irregular  plea 
— jurisdiction  of  Federal  court — in  ancil- 
lary action — refusal  of  leave  to  file  plea — 
interest  on  school  tarn  collected  as  penalty 
—liability  of  city  to  creditors  of  school 
board — running  of  interest  on  school  taxes 
held  by  city. 

1.  Judgment  creditors  of  a  city  school  board, 
wbose  claims  are  payable  out  of  the  school 
taxes,  are  entitled  to  require  the  dtj  to  ac- 
count for  the  amount  of  such  taxes  collected 
and  held  In  trust  bj  the  city  for  the  payment 
of  the  expenses  of  the  public  schools,  where 
the  school  board  declines  to  compel  such  an 
accounting. 

2.  The  tea  years'  statute  of  limitations  Is  no 
bar  to  a  suit  by  Judgment  creditors  of  a  city 
school  board,  whose  claims  are  payable  out  of 
tbe  school  taxes,  to  require  the  city  to  ac- 
count for  the  amount  of  such  taxes  collected 
and  held  In  trust  by  It  for  the  payment  of  the 
expenses  of  the  public  schools,  where  the  bill 
was  filed  within  ten  years  after  the  Judg- 
ments were  rendered. 

3.  A  Judgment  of  the  circuit  court  of  the  Unit- 
ed States  as  to  the  competency  of  the  plain- 
tiff's assignors  to  sue  In  that  court,  and  the 
diversity  of  citizenship  between  the  parties, 
Is  not  open  to  Impeachment  on  either  ground, 
either  collaterally  or  on  a  creditors'  bill, 
where  an  objection  to  Jurisdiction  on  the  first 
ground  was  raised  and  overruled  In  the  pro- 
ceedings resulting  In  tbe  Judgment,  and  ths 
petition  alleged  diversity  of  citizenship. 

4.  The  action  of  the  circuit  court  of  the  Unit- 
ed States  In  striking  off  as  irregular  a  plea  to 
the  Jurisdiction,  which  was  put  upon  the  files 
without  leave  of  court,  Is  not  open  to  review. 

8.  Diversity  of  citizenship  between  tbe  par- 
ties Is  not  necessary  to  tbe  Jurisdiction  of  the 
circuit  court  of  the  United  States  In  an  an- 
cillary action  to  enforce  the  payment  of  a 
Judgment  of  that  court  out  of  a  fund  which 
by  such  Judgment  was  made  liable  for  Its 
payment. 

6.  The  refusal  by  the  circuit  court  of  the  Unit- 
ed States  of  an  application  for  leave  to  ills 
a  plea  in  an.  ancillary  action,  alleging  that 
plaintiff  was  a  citizen  of  tbe  same  state  with 
defendant  at  the  time  tbe  original  action  was 
brought,  and  had  so  continued  down  to  ths 
filing  of  tbe  bill,  but  had  fraudulently  other- 
wise represented,  and  that  defendant  had  no 
knowledge  of  these  facts  until  after  excep- 
tions to  the  master's  report  were  filed.  Is 
not  an  abuse  of  discretion,  where  nothing  was 
said  In  tbe  proposed  plea  as  to  the  citizen- 
ship of  a  coplalntlff  who  was  a  necessary  or 
proper  party,  and  who,  the  record  showed, 
was  an  alien.  V 

7.  Interest  collected  by  a  city  as  a  penalty  for 
nonpayment  of  school  taxes  forms  no  part 
of  the  city's  revenues,  but  should  be  Included 
with  the  taxes,  where  the  city  holds  them  In 
trust  for  the  purpose  of  paying  the  expenses 
of  the  public  schools. 

8.  The  city  of  New  Orleans  cannot  be  per- 
mitted to  escape  liability  to  the  creditors  of 
the  school  board  for  the  amount  of  Interest 
collected  by  It  as  a  penalty  for  delayed  pay- 
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of  school  taxes,  on  the  ground  that 
school  taxes  are  not  within  La.  Acts  1871, 
act  No.  48,  |  9,  Inflicting  such  penalty  on  "all 
taxes  imposed  by  the  city." 
9.  Interest  will  not  commence  to  ran  upon  the 
amount  of  school  taxes  collected  by  a  city  as 
agent  for  Its  school  board  and  retained  by  It, 
until  after  a  failure  to  pay  sach  sums  when 
required  so  to  do,  or  failure  to  account  on  de- 
mand. 

[No.  40.] 

Argued  October  It,  1900.    Decided  January 
28,  1901. 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decision  modifying 
a  decree  of  the  Circuit  Court  on  a  creditors' 
bill  against  a  city.  Decree  modified  and  of' 
firmed. 

See  same  case  below,  34  C.  C.  A.  15,  63  U. 
8.  App.  455,  91  Fed.  Rep.  574. 

Statement  by  Mr.  Chief  Justice  Fuller  t 

This  was  a  bill  filed  by  Mrs.  M.  M.  Fisher, 
joined  and  authorized  by  her  husband,  John 
Fisher,  citizens  of  the  Kingdom  of  Spain, 
May  11,  189G,  against  the  city  of  New  Or- 
leans, in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana, 
which  alleged — 

"That  she  recovered  a  judgment  in  this 
honorable  court  against  the  board  of  school 
directors,  a  corporation  created  by  the  laws 
of  the  state  of  Louisiana,  and  a  citizen  there- 
of, in  the  sum  of  more  than  $10,000,  as  more 
e  fully  appears  by  the  record  of  said  suit; 
«e    "That  your  oratrix  obtained  two  other 
•  judgments  against*  the  same  school  board, 
before  the  civil  district  court  for  the  parish 
of  Orleans,  amounting  in  the  aggregate  to 
many  thousand  dollars; 

"That  all  of  said  judgments  are  now  final ; 
that  they  are  made  payable  out  of  the  school 
taxes  levied  by  the  city  of  New  Orleans  prior 
to  1879. 

"Your  oratrix  avers  that  the  school  taxes 
out  of  which  said  judgments  have  been  made 
payable  is  a  trust  fund  levied  by  the  city  of 
New  Orleans  for  the  purpose  of  paying  the 
expenses  of  the  public  schools  of  the  city  of 
New  Orleans. 

"1st.  That  the  city  of  New  Orleans  has 
failed  to  collect  the  said  taxes  punctually,  and 
that  it  was  through  her  fault  and  negligence 
that  the  same  remain  uncollected,  and  by 
reason  of  her  neglect  she  has  become  liable 
for  the  amount  of  taxes  yet  remaining  uncol- 
lected. 

"2d.  Your  oratrix  further  complains  and 
says  that  said  taxes,  under  the  law,  carried 
interest  at  the  rate  of  10  per  cent  per  an- 
num, and  that  the  city  of  New  Orleans  has 
never  paid  to  the  school  board  any  of  the  in- 
terest due  on  said  taxes,  but  she  has  misap- 
plied and  diverted  the  same  to  other  unlaw- 
ful uses. 

Your  oratrix  further  avers  that  the 
school  board  created  the  obligation  against 
said  school  taxes,  by  virtue  of  contracts 
which  were  legally  entered  into,  and  your 


oratrix  was  protected  by  the  Constitution  of 
the  United  States  from  any  impairment  of 

her  contract. 

"That  in  violation  of  this  constitutional 
right  the  state  of  Louisiana  passed  act  No. 
82  of  1884,  which  directed  that  the  property 
of  delinquent  taxpayers  should  be  sold  for 
what  it  would  bring,  and  that  all  taxes  due 
thereon  should  by  virtue  of  said  sale  be  can- 
celed. 

"That  by  reason  of  said  law  the  city  of 
New  Orleans  allowed  the  property  on  which 
the  school  taxes  were  due  to  be  sold  for  state 
taxes,  and  she  caused  the  city  taxes,  includ- 
ing the  school  taxes,  to  be  canceled ;  that  she 
was  thus  guilty,  1st,  as  a  delinquent  trustee 
for  not  having  enforced  the  collection  of  the 
said  tax;  and,  2d,  for  having  failed  to  pro- 
tect the  interest  of  your  oratrix  at  said  stats) 
tax  sale;  that  the  cancelations  thus  made*- 
amount  to  many  thousands  of  dollars.  H 
*  "4th.  That  the  said  city  of  New  Orleans* 
at  various  times  passed  ordinances  canceling 
and  annulling  the  said  taxes  and  remitting 
the  interest  thereon ; 

"That  your  oratrix  is  unable  to  give  the 
exact  amount  of  each  kind  of  violations  of 
her  obligations  by  the  trustee,  and  it  is  ab- 
solutely necessary  to  make  the  city  of  New 
Orleans  account  for  the  various  amounts 
which  have  been  lost  to  your  oratrix  through 
the  unfaithfulness  of  said  trustee. 

"That  the  board  of  school  directors  to 
whom  the  city  of  New  Orleans  should  ac- 
count have  refused  to  demand  such  an  ac- 
count, and  will  continue  so  to  do,  and  your 
oratrix  would  be  left  without  a  remedy. 

"That  the  fund  which  the  city  of  New  Or- 
leans administers  seems  now  to  be  insuffi- 
cient to  satisfy  the  demands  of  all  the  cred- 
itors who  are  entitled  to  be  paid  out  of  the 
same. 

"Your  oratrix  further  avers  that  her  judg- 
ments are  made  directly  payable  out  of  the 
school  taxes  levied  prior  to  1879,  and  she 
has  an  equitable  lien  thercagainst  enforcea- 
ble before  a  court  of  equity. 

"She  further  avers  that  under  the  law  her 
certificates  which  are  merged  in  her  judg- 
ments have  been,  under  the  law,  received  by 
the  city  of  New  Orleans  directly  in  payment 
of  the  school  taxes  without  the  intervention 
of  the  board  of  school  directors. 

"That  for  those  reasons  your  oratrix 
brings  her  bill  against  the  city  of  New  Or- 
leans and  the  board  of  directors  of  the  city 
schools  of  New  Orleans  for  an  account. 

"Your  oratrix  brings  this  bill  for  herself 
and  all  parties  similarly  situated  who  are 
willing  to  appear  and  contribute  to  the  costs 
thereof,  they  being  too  numerous  to  be  made 
parties  hereto." 

The  prayer  was  that  the  city  school  board 
and  the  city  answer,  and  "give  a  full,  fair, 
and  perfect  account  of  all  the  school  taxes 
collected  by  the  citv  of  New  Orleans  for  the> 
years  1873,  1874,  1875,  1876,  1877,  and  1878; 
of  all  the  interest  received  thereon  by  said 
city  and  never  accounted  for;  of  all  the  taxes, 
which  were  not  collected  for  want  of  proper 
enforcement,  and  which  have  since  been  can- 
celed both  by  sales  made  by  the  state  tax  col- 
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co  lectors  and  by  ordinance  adopted  by  the  city 
3  eouncil ;"  and  for  general  relief . 
*  *  Subsequently  a  supplemental  bill  was  filed 
In  respect  of  property  alleged  to  have  been  ac- 
quired by  the  city  through  seizures  for  taxes. 

The  bill  was  taken  as  confessed  as  against 
the  school  board,  and  general  demurrers  were 
filed  by  the  city,  and  overruled. 

The  city  thereupon,  March  12,  1897,  an- 
swered, admitting  "that  oratrix  recovered 
judgments  against  the  board  of  school  di- 
rectors, a  corporation  of  the  state  of  Louisi- 
ana, and  a  citizen  thereof,  both  in  this  hon- 
orable court  and  in  the  civil  district  court 
for  the  parish  of  Orleans,  as  is  set  forth  in 
oratrix's  bill  of  complaint  and  records  an- 
nexed thereto  and  referred  to  therein; 
.  .  .  that  all  of  said  judgments  are  now 
final  and  are  payable  as  decreed  and  provid- 
ed for  in  the  said  judgments;"  but  denying 
"that  the  school  taxes  out  of  which  said 
judgments  have  bean  made  payable  is  a  trust 
fund  levied  by  the  city  of  New  Orleans  for 
the  purpose  of  paying  the  expenses  of  the 
public  schools  of  said  city;"  and  "that  it  has 
ever  failed  to  collect  said  taxes  punctually, 
and  denies  that  any  of  the  same  remain  un- 
collected, and  denies  that  if  any  of  the  same 
remain  uncollected  they  so  remain  by  reason 
of  any  negligence  on  the  part  of  this  defend- 
ant, and  denies  that  defendant  is  liable  at 
all  for  the  amount  of  any  such  taxes  yet  re- 
maining uncollected,  if  any  such  there  be." 

Also  admitting  "that  the  city  of  New  Or- 
leans had  never  paid  to  the  school  board  any 
interest  which  she  may  have  collected  on  any 
back  taxes,  and  defendant  denies  that  any 
such  interest,  if  same  has  ever  been  collected, 
was  due  to  the  school  board,  and  defendant 
denies  that  she  has  ever  misapplied  or  di- 
verted to  unlawful  uses  any  interest  that  she 
may  have  collected  from  delinquent  taxpay- 
ers or  back  taxes,  and  defendant  avers  and 
shows  that  by  express  provision  of  law  all 
interest  which  she  may  collect  on  any  back 
taxes  is  especially  set  aside  for  certain  pur- 
poses, and  cannot  by  her  be  used  for  school 
purposes  or  for  any  other  purpose  than  that 
commanded  by  law;"  and  denying  "that  the 
school  board  created  the  obligation  against 
the  school  taxes,  set  forth  in  oratrix's  bill 
of  complaint,  by  virtue  of  any  contracts  le- 
ft tally  entered  into,  and  denies  that  the  oratrix 
nhas  any  right  to  invoke  the  protection  of  the 
•Constitution  of  the  United 'States  herein, 
and  denies  that  the  provisions  of  the  same 
regarding  impairment  of  contracts  have  been 
in  any  manner  violated  by  this  defendant; 
.  .  .  that  act  No.  82  of  1884  was  passed 
in  violation  of  any  constitutional  rights  of 
oratrix  in  the  premises,  and  defendant  de- 
'  clares  that  whatever  was  done  by  the  state 
of  Louisiana  in  passing  the  said  act,  if  it  was 
done,  was  within  the  legislative  authority, 
and  the  said  taxes  and  legislative  provisions 
were  subject  to  change,  amendment,  and  re- 
peal by  the  same  authority  which  created 
them;  and  defendant  shows  and  avers  that 
the  city  of  New  Orleans  had  no  authority  or 
control  over  the  action  of  the  legislature  in 
the  premises ;  .  .  .  that  the  city  of  New 
Orleans  allowed  any  property  on  which 


school  taxes  were  due,  to  be  told  for  said 
taxes,  and  denies  that  she  caused  the  city 
taxes,  including  the  school  taxes,  to  be  can- 
celed ;  .  .  .  that  she  has  been  or  is  guil- 
ty as  a  delinquent  trustee  for  not  having  en- 
forced the  collection  of  said  taxes ;  denies  that 
she  ever  was  a  trustee  in  the  matter ;  denies 
that  she  ever  failed  to  enforce  the  collection 
of  any  taxes  which  it  was  her  duty  to  en- 
force; denies  that  it  ever  was  her  duty  to 
protect  the  interests,  if  any  she  bad,  of  ora- 
trix, at  said  tax  sales;  denies  that  oratrix 
had  any  such  interest,  and  denies  that  there 
were  any  such  tax  sales ;  .  .  .  that  any 
cancelations  amounting  to  many  thousands 
of  dollars,  or  to  any  amount,  were  made  by 
reason  of  said  sales  as  set  forth  in  oratrix's 
bill  of  complaint;  .  .  .  that  the  city  of 
New  Orleans  passed  ordinances  canceling 
and  annulling  any  taxes,  or  remitting  any 
interest  thereon,  but  if  any  taxes  were  so 
canceled  or  remitted,  defendant  avers  the 
same  was  done  by  authority  of  law  or  by 
judgment  of  a  competent  court.  Defendant 
denies  that  there  was  or  is  any  obligation  on 
the  part  of  the  city  to  account  either  to  the 
school  board  or  to  the  oratrix  for  any  taxes, 
moneys,  or  appropriations  such  as  are  set 
forth  in  oratrix's  bill  of  complaint." 

The  answer  further  denied  "that  it  was 
the  duty  of  the  school  board  to  call  this  de- 
fendant to  account,  and  denies  that  the 
school  board  or  the  oratrix  herein  has  any 
cause  of  action  against  this  defendant  for 
such  an  account.  Defendant  denies  that 
there  was  any  privity  between  the  schools 
board  and  this  defendant,  or  between  Mrs.* 
Fisher  and  this  defendant.  And*further  an-* 
swering  defendant  says  that  if  any  such 
cause  of  action  for  an  accounting  ever  did 
exist  in  favor  of  said  school  board  or  of  said 
oratrix,  the  same  was  effective  and  executory 
in  the  year  1880,  and  became  actionable  and 
exigent  in  the  year  1880,  and  in  the  years 
following  the  year  1873  up  to  1879  inclu- 
sive: that  said  action  of  accounting  was  per- 
sonal to  said  school  board,  and  could  only  be 
exercised  and  availed  of  by  the  said  school 
board,  which  action  is  prescribed  by  the 
lapse  of  ten  years  from  and  after  each  of  the 
said  years,  and  that  oratrix  has  no  right  or 
cause  of  action  in  the  premises;"  and  "that 
there  is  any  fund  now  administered,  or 
which  ever  was  administered,  by  the  city  of 
New  Orleans,  derived  either  from  appropria- 
tions, taxes,  or  moneys  said  to  be  due  said 
school  board,  and  denies  that  if  there  is  or 
was  any  such  fund,  that  the  said  school 
board  or  oratrix  has  any  rights  in  the  prem- 
ises." 

Tt  was  admitted  "that  the  judgments  of 
oratrix  are  payable  as  stipulated  in  said 
judgments,"  hut  denied  "that  oratrix  has 
any  equitable  lien  enforceable  against  the 
city  of  New  Orleans  before  a  court  of  equity 
by  reason  thereof;"  and  also  "that  under 
the  law  were  the  certificates  which  she  al- 
leges have  been  merged  in  her  judgment* 
ever  received  by  the  city  of  New  Orleans  di- 
rectly in  payment  of  the  school  taxes  without 
the  intervention  of  the  board  of  school  di- 
rectors." 
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The  city  further  denied  the  purchase  of 

Sroperty  "for  the  taxes  due  for  the  yean 
unng  which  oratrix's  claim  is  alleged  to 
have  arisen;"  any  resulting  trust  if  pur- 
chases had  been  made;  any  statutory  lieu; 
and  "that  the  oratrix  has  any  right  or  rear 
son  to  invoke  the  equitable  jurisdiction  of 
this  honorable  court. 

Replication  was  filed,  and  the  cause  re- 
ferred to  a  master  "to  take  a  full,  true,  fair, 
and  perfect  account  of  all  the  funds,  princi- 

Sal  and  interest,  received  by  the  city  of  New 
rleana  from  the  school  taxes  levied  in  1871, 
1873,  1874,  1875,  1876,  1877,  and  1878,  of  all 
interest  remitted  illegally,  of  all  properties 
purchased  for  said  taxes  as  more  fully 
prayed  in  the  bill  and  supplemental  bill  filed 
herein,  and  to  that  effect  the  parties  shall 

S reduce  before  said  master  all  books,  papers, 
ocuments  to  be  examined  and  which  may  be 
necessary  or  proper  in  the  premises." 

'Numerous  persons  claiming  to  have  judg- 
ments against  the  school  board,  similar  to 
the  judgments  of  Mrs.  Fisher,  intervened 
and  asked  to  share  in  the  proceeds  of  any 
amount  found  to  be  due  by  the  city  of  New 
Orleans  on  the  accounting.  May  22,  1807, 
the  master  reported: 

"1st  The  city  of  New  Orleans  owes  the 
school  board  for  the  principal  of  school  taxes 
collected  and  not  paid  over  from  the  years 
1871  to  1878,  both  inclusive,  the  amount  of 
$23,180.03. 

"2d.  The  proportion  of  the  interest  actu- 
ally collected  by  the  city  of  New  Orleans  on 
the  taxes  of  the  years  1871  to  1878,  both  in- 
elusive,  up  to  January  1st,  1897,  to  which 
the  school  board  will  be  entitled,  if  it  is  enti- 
tled to  the  same  proportion  of  the  interest 
as  of  the  principal  of  said  taxes,  is  $48,758.- 
75. 

"It  is  a  question  of  law  whether  the  school 
board  is  entitled  to  any  part  of  the  interest. 
I  think  it  is.  The  interest  as  a  mere  acces- 
sory of  the  principal  belongs,  in  my  opinion, 
to  the  same  person  to  whom  the  principal  be- 
longs. Accordingly,  in  my  opinion,  the 
amount  the  city  of  New  Orleans  now  owes  to 
the  school  board  for  taxes  collected,  and  for 
interest  on  the  taxes  collected,  is,  as  above 
stated,  $71,938.78." 

That  complainant  had  abandoned  the  at- 
tempt to  show  that  the  city  owed  anything 
on  account  of  properties  purchased  for  taxes. 
That  the  city  was  not  chargeable  "with  the 
calculated  amount  of  interest  not  collected." 
And  "that  the  following  parties  have  proved 
their  claims  against  the  fund  herein,  by 
judgments  rendered  in  their  favor  against 
the  school  board,  in  the  civil  district  court 
for  the  parish  of  Orleans,  namely: 

M.  M.  Fisher   $11,094  87 

"    8,802  39 

"    5,864  64 

T.  J.  Oasquet   57,059  69 

Jose  Venta   21,297  72" 

Complainants  with  several  interveners 
filed  exceptions  to  the  master's  report,  and 
on  June  7,  1897,  the  city  of  New  Orleans 
filed  exceptions  as  follows : 

"Defendant  excepts  to  that  part  of  the  re- 
port of  the  master  wherein  he  expresses  his 


opinion  that  the  interest  on  taxes  is  a*  mere  • 
accessory  of  the  principal,  and  belongs  to  the 
person  to  whom  the  principal  belongs,  and 
that,  therefore,  in  his  opinion,  the  city  of 
New  Orleans  owes  the  school  board  for  taxes 
collected  and  interest  collected.  Exceptor 
excepts  to  this  on  the  ground  that: 

"1st.  It  was  no  part  of  the  master's  duty, 
under  his  reference,  to  decide  this  question 
or  to  express  any  opinion  upon  the  question 
of  law  involved  therein ;  but  in  the  event  that 
the  court  overrules  this  exoeption  and  holds 
that  such  was  his  duty,  then  and  in  that  case 
the  city  of  New  Orleans  excepts  to  his  con- 
clusions of  law,  and  asserts  that,  on  the  con- 
trary, his  conclusion  is  erroneous;  that  the 
interest  does  not  follow  the  taxes,  and  does 
not  belong  to  the  party  to  whom  the  taxes 
belong. 

"Defendant  excepts  to  the  statement  of  the 
master  that  the  amount  reported  as  collect- 
ed out  of  the  school  taxes  from  1871  to  1878, 
inclusive,  is  due  by  the  city  to  the  school 
board  or  to  the  board  of  liquidation  at  any 
time  since  its  collection." 

June  29,  1897,  the  city  filed  an  exception 
to  the  jurisdiction  of  the  court  rations 
materia  tt  persona,  averring  "that  plain- 
tiff's petition  contains  no  averment  that  the 
suit  could  have  been  maintained  by  the  as- 
signors of  the  claim  sued  upon  by  Mrs.  M. 
M.  Fisher  in  the  suit  which  forms  the  basis 
of  this  action;"  and  on  July  1  a  plea  in 
abatement  "that  plaintiff,  Mrs.  M.  M.  Fisher, 
and  defendant  are  both  citizens  of  the  stato 
of  Louisiana,  and  that  by  reason  thereof  this 
court  is  without  jurisdiction  rations  per- 
sorue."  This  exception  and  plea  were  after- 
wards stricken  from  the  files  as  irregular 
and  not  filed  in  accordance  with  the  rules. 
The  city  then  offered  in  open  court  to  Ills 
a  motion  and  a  plea  further  attacking  tha 
jurisdiction  of  the  court,  but  leave  was  re- 
fused; and  thereafter  the  case  came  on  for 
final  hearing  on  the  bill,  answer,  replication, 
exhibits,  proofs,  and  testimony,  and  master's 
report. 

Included  in  the  evidence  offered  on  behalf 
of  complainant  were  the  pleadings  and  judg- 
ment in  the  cause  of  Mrs.  Fisher  against  the 
school  board,  in  which  judgment  was 
rendered  in  the  circuit  court,  May  19,  1892. 
The  petition  in  that  case  alleged  that  Mrs. 
Fisher  and  her  husband  were  "both  citizens  n 
of  the  Kingdom  of  Spain  residing  in  the  is- 3 
land  of  Cuba;"  counted  •upon  a  judgment* 
against  the  school  board  rendered  by  the 
civil  district  court  of  the  parish  of  Orleans ; 
and  stated  that  the  claim  which  formed  the 
basis  of  the  judgment  was  for  salary  due 
petitioner  as  a  school  teacher  of  the  public 
schools  of  the  city,  and  for  the  salary  of 
other  teachers  whose  claims  had  been  trans- 
ferred to  petitioner.  The  defendant  filed  an 
exception  to  the  effect  that  the  court  was 
without  jurisdiction,  as  the  rights,  credits, 
and  school  warrants  proceeded  on  were  held 
by  petitioner  under  assignments,  and  that 
the  assignors  were  all  citizens  of  the  state  of 
Louisiana  and  without  right  to  sue  defend- 
ant in  the  circuit  court.  This  exception  was 
tried  before  a  jury  and  a  verdict  rendered  In 
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favor  of  petitioner,  whereupon  the  exception 
was  overruled,  and  judgment  was  thereupon 
rendered  in  favor  of  petitioner  for  $8,097.17, 
the  amount  of  the  judgment  rendered  in  the 
state  court.  It  appeared  that  on  this  judg- 
ment garnishee  process  had  been  served  on 
the  eity  treasurer  and  ex  officio  treasurer  of 
the  school  board,  and  the  sums  of 
$1,893.09  and  of  $312.56,  less  costs,  realized 
in  1894  and  in  1805. 

On  February  21, 1898,  the  court  gave  judg- 
ment in  favor  of  plaintiffs  and  interveners, 
and,  among  other  things,  decreed:  "That  the 
eity  of  New  Orleans,  trustee  of  the  special 
school  taxes  levied  and  collected  for  the 
years  1871  to  1878  inclusive,  be  condemned 
to  pay  plaintiff  and  interveners  the  said 
taxes,  received  and  collected  by  her,  as 
follows:  $71,938.78  with  5  per  cent  interest 
per  annum  on  $71,139.60  from  January  24th, 
1881,  and  on  $709.18  from  May  11th,  1896, 
until  paid.  And  it  is  further  ordered  that 
this  bill  be  retained  for  a  further  accounting 
and  such  orders  and  decrees  as  may  be  neces- 
sary." 

Mrs.  Fisher  died  February  25,  1898,  and 
on  April  22,  1898,  John  Fisher  was  made 
party  complainant  as  natural  tutor  of  his 
minor  children.  April  23,  1898,  the  city 
filed  a  petition  for  rehearing,  which  was  de- 
nied, but  the  court  directed  the  final  decree 
to  be  amended  so  as  to  only  allow  interest  on 
the  amount  recovered,  to  wit,  $71,139.60  from 
February  21,  1898,  the  date  of  said  decree, 
instead  of  from  January  24,  1881,  as  there- 
tofore allowed.  On  the  same  day,  April  23, 
and  prior  to  the  decision  on  the  rehearing, 

•  a  plea  in  abatement  was  put  in  by  the  eity 

•  to  the  effect  that  John  Fisher,  being  a  citizen 

•  of  Spain,  was  unable 'to  prosecute  the  suit, 
and  that  it  should  be  abated  because  a  state 
of  war  existed  between  Spain  and  the  United 
States  and  the  subjects  and  citizens  thereof. 
On  the  proofs  the  court  was  satisfied  that 
complainant  was  a  citizen  of  Great  Britain, 
whereupon  the  plea  was  overruled.  From  the 
decree  of  the  circuit  court  both  parties  ap- 
pealed to  the  circuit  court  of  appeals  for  the 
fifth  circuit,  which  modified  the  decree  so  as 
to  allow  5  per  cent  interest  on  the  sum  of 
$71,130.60  from  January  24,  1881,  and  on  the 
sum  of  $709.18  from  May  8,  1897,  and  as 
so  modified  the  decree  was  affirmed,  with 
costs.  34  C.  C.  A.  15,  63  U.  S.  App.  456,  91 
Fed.  Rep.  574. 

The  city  applied  to  this  court  for  the 
writ  of  certiorari,  which  was  granted. 

Messrs.  3.  J.  McLaughlin,  Branch  K. 
Miller,  and  Samuel  L.  Qilmore  for  peti- 
tioner. 

Messrs.  Charles  Louque  and  B.  H.  Mo- 
Caleb  for  respondents. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Fourteen  errors  were  assigned  in  the 
circuit  court  of  appeals,  which  were  con- 
sidered and  disposed  of  seriatim.  Many  of 
these  alleged  errors  raised  questions  not 
within  the  exceptions  to  the  master's  report, 
and,  in  any  view,  we  think  the  case  may  be 


determined  without  minutely  re  traversing 
the  ground. 

Mrs.  Fisher  and  her  husband  recovered 
judgment  against  the  board  of  school  direct- 
ors in  the  state  district  court  May  22,  1890, 
which,  on  appeal,  was  affirmed  by  the  su- 

Sreme   court.      Fisher   v.    Hew  Orleans 
Erectors  of  City  Schools,  44  La.  Ann.  184, 
10  So.  494. 

February  23,  1892,  Mrs.  Fisher  and  hus- 
band brought  an  action  against  the  school 
board  on  the  judgment  so  recovered,  in  the 
circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana.  The  petition 
set  forth  that  Mr.  and  Mrs.  Fisher  were 
citizens  of  the  Kingdom  of  Spain,  and  that 
the  judgment  sued  on  was  recovered  on  oer- 
tain  claims  for  school  teachers'  salaries,  in- 
cluding Mrs.  Fisher  herself.  An  exception  e 
was  filed  to  the  jurisdiction  of  the  court  on® 
the  ground  that  the  assignors'of  the  school* 
warrants  held  by  Mrs.  Fisher  as  assignee 
could  not  have  sued  in  that  court.  The  mat- 
ter was  submitted  to  a  jury,  and  a  verdict 
returned  in  plaintiffs'  favor,  whereupon  the 
exception  was  overruled,  and  afterwards  the 
case  went  to  judgment  payable  out  of  the 
school  taxes  levied  prior  to  1879.  This  judg- 
ment was  rendered  May  19,  1892,  and  on 
May  11,  1896,  the  present  bill,  in  the  nature 
of  a  creditors'  bill,  was  filed  on  behalf  of 
Mrs.  Fisher,  joined  and  authorized  by  her 
husband  (setting  up  that  judgment  and 
others),  and  of  all  others  similarly  situated, 
to  compel  an  accounting  for  their  benefit  by 
the  city  in  respect  of  the  school  taxes  levied 
prior  to  1879,  and  the  interest  thereon,  col- 
lected and  not  paid  over  to  the  school  board, 
as  a  trust  fund  for  the  payment  of  the  ex- 
penses of  the  public  schools,  it  being  averred 
that  the  school  board  had  refused  to  require 
such  accounting. 

After  demurrer  filed  and  overruled,  the 
city  answered,  admitting  the  recovery  of  the 
judgments  as  alleged;  that  they  had  become 
final;  and  that  they  were  payable  as  pro- 
vided therein;  and  denying  that  the  school 
taxes  collected  constituted  a  trust  fund;  any 
liability  for  interest  collected;  any  privity 
between  Mrs.  Fisher  and  the  city;  and  plead- 
ing prescription  by  the  lapse  of  ten  years. 

The  cause  was  referred  to  a  master,  who 
reported  certain  amounts  of  school  taxes, 
and  of  interest  on  school  taxes,  collected  by 
the  city.  The  city  filed  exceptions  to  the 
conclusions  of  the  master  that  the  city  was 
indebted  to  the  school  board  for  interest  col- 
lected; and  that  the  amount  reported  as  col- 
lected out  of  the  school  taxes  from  1871  to 
1878  inclusive  was  due  by  the  oity  to  the 
school  board  "at  any  time  since  its  collec- 
tion." 

The  facts  are  not  in  controversy,  and  the 
questions  raised,  or  attempted  to  be  raised, 
are  questions  of  law. 

The  bill  invoked  the  ordinary  exercise  of 
equity  jurisdiction  in  this  class  of  eases. 
The  school  taxes  collected  were  held  in  trust 
by  the  city,  and,  as  the  school  board  declined 
to  require  an  accounting,  these  creditors, 
whose  claims  were  payable  out  of  the  taxes, 
were  entitled  to  the  interposition  of  a  court 
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of  equity  to  reach  the  fund.  The  sugges- 
tion of  want  of  privity  between  complain- 
ants and  the  city,  as  defeating  the  jurisdic- 
tion, *is  without  merit.  Nor  is  the  defense 
of  the  statute  of  limitations  well  founded. 

The  judgments  were  rendered  since  1800, 
and  were  made  payable  out  of  these  taxes; 
the  school  certificates  were  merged  in  these 
judgments;  and  this  bill  was  filed  within 
ten  years. 

As  between  the  city  and  the  school  board, 
the  city  did  not  hold  these  collections  in  her 
own  right.  The  possession  of  the  one  was 
the  possession  of  the  other;  the  possession 
of  the  city  was  precarious,  and  not  animo 
domini;  and  being  trustee  she  could  not  ac- 
quire the  trust  fund  by  lapse  of  time.  There 
was  no  adverse  possession  in  repudiation  of 
the  fiduciary  relation.  Oliver  v.  Piatt,  3 
How.  411,  11  L.  ed.  657;  New  Orleans  v. 
Warner,  175  U.  S.  130,  44  L.  ed.  102,  20 
Sup.  Ct.  Rep.  44. 

After  the  master's  report  and  the  excep- 
tions thereto  had  been  filed,  the  city  under- 
took to  raise  the  question  of  the  jurisdiction 
of  the  circuit  court  on  the  ground  of  the 
want  of  competency  in  the  assignors  of  Mrs. 
Fisher  to  sue  in  that  court,  and  of  want  of 
diversity  of  citizenship  between  Mrs.  Fisher 
and  the  city.  The  first  of  these  objections 
had  been  made  and,  after  trial,  overruled  in 
the  proceedings  which  resulted  in  the  judg- 
ment of  May  10,  1802.  The  petition  in  that 
case  also  alleged  that  Mrs.  Fisher  and  her 
husband  were  citizens  of  Spain.  The  judg- 
ment was  conclusive  on  both  points,  and  not 
open  to  impeachment  as  to  either  collaterally 
or  on  a  creditors'  bill.  Mattingly  v.  Nye, 
8  Wall.  373,  19  L.  ed.  381 ;  Evert  v.  Watson, 
156  XT.  8.  533,  39  L.  ed.  522,  15  Sup.  Ct.  Rep. 
430;  laing  v.  Riqneii,  160  U.  S.  530,  40  L. 
ed.  527,  16  Sup.  Ct.  Rep.  366. 

On  July  1,  1807,  a  plea  to  the  jurisdiction 
of  the  court  in  this  case  because  Mrs.  Fisher 
was  a  citizen  of  Louisiana  was  put  upon  the 
files  without  leave  of  court,  and  was  stricken 
off  as  irregular  on  December  20.  "Hiis  ac- 
tion of  the  court  is  not  open  to  review,  and 
as  this  bill  was  merely  ancillary  the  plea 
was  immaterial.  .Root  v.  Woolworth,  150 
U.  S.  413, 37  L.  ed.  1126, 14  Sup.  Ct  Rep.  136. 

The  city  on  the  same  day,  December  20, 
applied  for  leave  to  file  a  plea  alleging  that 
Mrs.  Fisher  was  a  citizen  of  Louisiana  at 
the  time  the  original  action  was  brought  in 
the  circuit  court,  and  had  so  continued  down 
to  the  filing  of  the  bill ;  that  she  had  fraud- 
ulently otherwise  represented;  and  that  the 
city  had  no  information  of  the  facts  until 
after  the  exceptions  to  the'master's  report 
were  filed,  which  was  on  the  7th  of  June. 
This  application  was  denied  by  the  circuit 
court,  and  it  is  impossible  for  us  to  say  that 
in  this  ruling  the  court  abused  its  discre- 
tion. 

This  was  not  the  proper  way  to  attack  the 
original  judgment  on  the  ground  of  fraud; 
nothing  was  said  in  the  proposed  plea  as  to 
the  citizenship  of  Mr.  Fisher,  who  was  a 
party  plaintiff,  and  a  necessary  or  at  least 
proper  party,  if  the  choses  in  action  sued 
on  were  community  property,  and  even  if 


paraphernal  (La.  Civil.  Code,  55  2402,  2404, 
2385) ;  and  the  record,  so  far  from  indicat- 
ing fraud,  showed  that  Mr.  Fisher  was  an 
alien,  being  a  subject  of  the  British  Crown 
residing  at  Cuba,  which  had  led  to  a  mistake 
of  counsel  in  framing  the  pleadings. 

It  may  be  added  that  there  was  nothing 
in  the  case  bringing  it  within  the  exceptional 
rule  applied  in  Lawrence  Mfg.  Co.  v.  Jam.es- 
viUe  Cotton  Mills,  138  U.  S.  552,  34  L  ed. 
1005,  11  Sup.  Ct  Rep.  402,  relied  on  by 
counsel. 

The  city  excepted  to  the  inclusion  of  the 
interest  on  school  taxes  collected  by  the 
city  with  the  school  taxes  collected,  as  part 
of  the  amount  for  which  the  city  was  liable. 

The  circuit  court  of  appeals  disposed  of 
this  point  in  these  words: 

"Under  the  law,  the  school  taxes  carried 
10  per  cent  interest  per  annum  from  the  day 
they  became  delinquent  It  was  a  penalty 
for  nonpayment  of  the  taxes.  This  interest, 
or  penalty,  for  delayed  payment  of  school 
taxes,  formed  no  part  of  the  city's  proper 
revenues.  The  city  in  collecting  the  same 
was  acting  as  a  trustee  for  the  school  board. 
Delay  in  payment  of  taxes  operated  to  the 
prejudice,  not  of  the  city,  but  of  the  school 
fund  and  itB  creditors.  We  are  unable  to 
find  any  authority  in  law  or  morals  for  the 
city  to  appropriate  to  itself  this  interest 
To  allow  such  an  appropriation  would  be  to 
reward  the  city  for  its  own  negligence  in  the 
collection  of  the  taxes  due  the  school  fund. 
We  fully  agree  with  the  master  that  'the  in- 
terest as  a  mere  accessory  of  the  principal, 
belongs  to  the  same  person  to  whom  the  prin- 
cipal belongs.'"  34  C.  C.  A.  24,  63  U.  S. 
App.  472,  91  Fed.  Rep.  583. 

We  concur  in  this  view,  and  are,  more- 
over, of  opinion  that  the  city,  having  made 
such  collections,  cannot  now  be  permitted  togs 
escape  liability  therefor  on  the  suggestion  g 
that  school  taxes  are  "not  within  the  terms* 
of  the  statute  inflicting  the  penalty  on  "all 
taxes  imposed  by  the  city  of  New  Orleans." 
Acts  La.  1871,  No.  48,  §  9. 

The  only  other  matter  necessary  to  be  re- 
ferred to  is  the  allowance  of  interest  The 
circuit  court  by  its  amended  decree  gave  in- 
terest on  the  larger  sum  found  due  from  the 
date  of  the  decree.  The  circuit  court  of  ap- 
peals modified  that  decree  so  as  to  award 
interest  on  the  sum  of  $71,130.60,  collected 

Srior  to  January  24,  1881,  from  the  latter 
ate,  and  on  the  item  of  $709.18,  reported 
by  the  master  May  8,  1807,  as  having  been 
collected  after  January  24,  1881,  from  the 
date  of  the  report. 

The  bill  did  not  charge  the  city  with  any 
wilful  default,  nor  did  it  appear  therefrom 
when  the  school  board  was  requested  to  de- 
mand an  accounting.  The  bringing  of  the 
bill  amounted  to  such  demand,  and  it  was 
filed  May  11,  1806,  and  the  appearance  of 
the  city  entered  June  1. 

The  city  occupied  the  position  of  agent 
of  the  school  board  to  collect  and  pay  over 
school  taxes,  as  held  in  Labatt  v.  Veto  Or- 
leans, 38  La.  Ann.  283,  yet  it  may  fairly 
be  said  that  under  the  legislation  upon  the 
subject  it  was  not  the  duty  of  the  city  to 
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pay  the  money  over  Immediately,  bat  only 
as  occasion  might  arise,  and  that,  as  no 
eharge  of  fraudulent  conversion  was  made, 
interest  would  not  commence  to  run  until 
after  failure  to  pay  when  required  to  do  so, 
or  failure  to  account  on  demand. 

Where  interest  is  sought  by  way  of  dam- 
ages for  delay,  courts  of  equity  exercise  a 
certain  discretion  as  to  its  allowance. 

In  view  of  the  acquiescence  of  the  school 
board  in  the  retention  by  the  city  of  the  in- 
terest collected  on  school  taxes,  an  acquies- 
cence in  good  faith  so  far  as  appears;  the 
attitude  of  the  city  as  a  public  corporation; 
and  the  lack  of  averment  or  evidence  of  de- 
mand prior  to  the  filing  of  the  bill,  or  of 
effort  to  compel  an  accounting — we  think 
that  interest  should  not  be  allowed  in  this 
case  prior  to  May  11,  1896. 

The  decree  of  the  circuit  court  of  appeals 
Is  modified  so  as  to  provide  for  6  per  cent 
interest  on  the  sum  of  $71,130.60  from  Hay 
11,  1800,  and  on  the  sum  of  $700.18  from 
May  8,  1807,  and  as  so  modified  is  affirmed 
with  costs;  and  the  cause  is  remanded  to  the 
circuit  court  with  a  direction'to  amend  its 
decree  in  the  particulars  above  specified,  it 
being  affirmed  as  so  modified. 

Mr.  Justice  Peckham  and  Mr.  Justice 
MoKenna  took  no  part  in  the  consideration 
and  disposition  of  the  case. 


(wo  u.  a.  my 

CITY  OF  NEW  ORLEANS,  Petitioner, 

v. 

ANN  WARNER  et  ai. 

Creditor*'  bitt  against  city — parties  allowed 
to  come  in  after  decree  and  prove  claims — 
appeal  from  decision  of  master— no  de- 
fense set  up  by  exceptions  to  report— au- 
thority of  city  to  issue  warrants — war- 
rants in  settlement  of  damages. 


1.  Parries  holding-  obligations  of  the 
tare  and  kind  as  plaintiff  In  a  salt  brought 
by  bun  on  bis  own  behalf  as  well  as  on  be- 
half of  all  such  persons  may,  after  a  decree  In 
his  favor,  come  In  and  prove  their  claims 
without  formal  Interventions  or  special  leave. 

2.  No  objection  as  to  what  a  master  has  done 
upon  a  reference  can  be  taken  upon  an  ap- 
peal arising  on  exceptions  to  bis  report,  where 
be  has  followed  the  decree  ordering  the  ref- 
erence, and  enforced  Its  directions. 

I.  A  new  defense  cannot  be  set  np  by  excep- 
tions to  the  report  of  a  master  after  the  mer- 
its of  tbe  case  have  been  fully  considered  and 
determined. 

4.  Authority  of  the  city  of  New  Orleans  to  Is- 
sne  warrants  in  settlement  of  the  damages 
claimed  by  a  ship  canal  company  will  be 
deemed  to  have  been  conferred  by  La.  act 
February  24,  1876,  empowering  the  city  to 
"transact  and  contract"  for  the  purchase  and 
settlement  of  any  rights,  franchises,  and 
privileges  of  such  company,  and  to  purchase 
Its  dredging  plant.  In  view  of  the  long  ac- 
aulescence  of  the  city  In  this  construction  of 
that  act,  and  of  the  Impossibility  of  distin- 
guishing between  these  warrants  and  such 
as  were  Issued  la  payment  of  ths  plant 
21  8.  C— 28. 


5.  The  Issue  of  warrants  by  the  eity  of  New 
Orleans  as  a  compromise  of  drainage  taxes 
collected  by  the  city  and  misappropriated  was 
authorised  by  La.  act  February  24,  1876,  pro- 
viding for  the  purchase  and  settlement  by 
the  city  of  all  or  any  rights  arising  In  favor 
of  the  Mississippi  It  Mexican  Gulf  Sblp  Canal 
Company,  and  by  an  ordinance  providing  for 
"the  full  settlement  of  all  claims  for  damages 
and  to  secure  tbe  absolute  sale,  relinquish- 
ment, and  transfer  to  the  city  of  New  Orleans 
of  all  rights"  arising  in  favor  of  the  canal 
company. 

[No.  281.] 

Argued  December  11,  IS,  1900.  Decided 
January  28,  1901. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  of  the  Cir- 
cuit Court  overruling  exceptions  to  a  mas- 
ter's report.  Affirmed. 

See  same  case  below,  41  C.  C.  A.  670,  101 
Fed.  Rep.  1005. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  writ  of  certiorari  to  review  a 
decree  of  the  court  of  appeals,  rendered  May 
1,  1000,  affirming  a  decree  of  the  circuit 
court  for  the  eastern  district  of  Louisiana, 
rendered  March  26,  1000,  which  overruled 
certain  exceptions  of  the  defendant,  the  city 
of  New  Orleans,  to  a  master's  report  upon 
the  amounts  due  under  a  decree  rendered  by 
the  court  of  appeals,  May  7,  1808,  and  af- 
firmed by  this  court  January  15,  1000.  175 
U.  S.  120,  44  L  ed.  06,  20  Sup.  Ct  Rep.  44. 

The  decree  of  the  circuit  court  of  appeals, 
affirmed  by  this  court,  contained  the  follow- 
ing  paragraphs:  © 

1.  That  the  city  of  New  Orleans  was  in-* 
debted  to  John  G.*  Warner  in  the  sum  of  $6,-* 
000,  with  interest,  and  that  he  was  entitled 
to  be  paid  such  sum  out  of  the  drainage  as- 
sessments set  forth  in  the  bill. 

2.  That  such  drainage  assessments  consti- 
tuted a  trust  fund  in  the  hands  of  the  city 
for  the  purpose  of  paying  the  claims  of  the 
complainant  and  holders  of  the  same  class  of 
warrants  issued  under  the  act  of  sale  from 
Warner  Van  Norden,  transferee,  to  said  city 
under  authority  of  act  No.  10  of  the  legisla- 
ture of  Louisiana,  approved  February  24, 
1870. 

3.  That  it  be  referred  to  a  master  to  take 
and  state  an  account  of  all  said  drainage  as- 
sessments ;  that  warrant  holders  be  entitled 
to  establish  their  claims  before  the  master 
without  formal  interventions  or  special  leave) 
of  the  court,  and  that,  upon  the  coming  in  of 
his  report,  complainant  and  other  claimants 
would  be  entitled  to  an  absolute  decree  for 
the  amounts  due  them,  if  the  fund  estab- 
lished by  the  accounting  be  sufficient,  but,  if 
not  sufficient  to  pay  such  claims  in  full,  then 
for  the  proper  pro  rata  thereof,  etc  The 
other  provisions  of  the  decree  ore  immate- 
rial. 

Upon  this  reference  warrants  to  the 
amount  of  $316,000,  of  a  total  of  $320,ooo 
( $4,000  having  been  paid ) ,  were  presented  by 
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different  parties,  including  Warner,  and  the 
matter  found:  (1)  That  all  these  warrants 
were  "issued  to  Warner  Van  Norden,  trans- 
feree of  the  Mexican  Gulf  Ship  Canal  Com- 
pany, by  the  defendant,  the  city  of  New  Or- 
leans, in  payment  of  the  consideration  of  the 
agreement  and  contract  of  sale  between  him- 
self and  said  city,  by  act  (of  sale)  .  .  . 
dated  June  7,  1876,  as  in  said  act  specified, 
pursuant  to  the  authority  of  the  act  of  the 
legislature  of  Louisiana  No.  16,  dated  Feb- 
ruary 24,  1876,  as  set  forth  in  the  complain- 
ant's bill,  etc.;  .  .  .  that  each  of  said 
warrants  was  indorsed  in  blank  by  Warner 
Van  Norden,  transferee,  to  whose  order  they 
were  made  payable,  and  delivered  to  said 
claimants,  or  other  parties  through  whom 
they  have  acquired  title;  and  that  the  said 
Van  Norden  has  since  .  .  .  formally 
transferred  to  the  complainant,  and  to  all 
holders  of  warrants  who  might  intervene  in 
this  cause,  any  and  all  interest  he  ever  had 
in  said  warrants,  and  subrogated  them  to  all 
H  his  rights  of  actions  and  remedies  against 
o  the  defendant  appertaining  to  the  same." 
•  *  Exceptions  were  filed  to  this  report  upon 
the  ground:  (1)  That  the  advantages  of 
the  decree  extended  only  to  such  warrants  as 
were  issued  in  payment  of  the  property  pur- 
chased by  the  act  of  sale,  which  said  prop- 
erty, as  shown  by  the  inventory  and  ap- 
praisement of  T.  S.  Hardee,  city  surveyor, 
amounted  to  $  163,760;  "that  the  balance  of 
drainage  warrants  issued  under  said  act 
were  not  in  payment  of  the  price  of  the  prop- 
erty thereby  sold,  and  hence  were  not  pur- 
chase warrants  in  the  sense  of  the  opinions 
and  decrees  of  the  circuit  court  of  appeals 
and  of  the  Supreme  Court  herein;  that  such 
balance  of  said  warrants  was  issued  in  set- 
tlement of  a  claim  for  damages  urged  by  the 
Mississippi  &  Mexican  Gulf  Ship  Canal  Com- 
pany and  Warner  Van  Norden  against  the 
city  of  New  Orleans."  (2)  "That  of  said 
warrants  the  sum  of  $20,000  were  issued,  as 
will  appear  by  the  express  terms  of  the  act, 
in  payment  of  work  which  had  been  done  by 
said  Van  Norden ;  that  is,  digging  canals  and 
building  levees  which,  at  the  time  of  the 
passage  of  said  act,  had  not  been  surveyed 
or  measured  by  the  city  surveyor ;  and  hence 
that  as  to  these  warrants  there  could  be  no 
recovery  or  allowance  made." 

In  a  supplemental  report  upon  these  ex- 
ceptions the  master  found  that  the  city  is- 
sued warrants  Nos.  S13  to  392  inclusive,  in 
discharge  of  the  consideration  of  the  agree- 
ment of  sale  passed  before  Le  Gardeur,  no- 
tary public,  amounting  to  $300,000,  and  also 
issued  warrants  Nos.  393  to  402  inclusive, 
aggregating  $20,000,  not  for  work,  but  as 
a  compromise  for  drainage  taxes  collected 
and  misappropriated,  as  stated  in  the  said 
act  of  sale. 


Messrs.  Branch  X.  Miller,  Samuel  L. 
Oil  more,  and  Frank  B.  Thomas  for  petition- 
er. 

Meters.  Wheeler  H.  Peefcham,  Richard 
De  Gray,  J.  D.  Bouse,  and  Wm.  Grant  for 
respondents. 


Mr.  Justice  Brown  delivered  the  opinion  n 
of  the  court:  § 
*  1.  The  second  assignment  of  error  filed  in- 
the  circuit  court,  adopting  the  substance  of 
the  exceptions  to  the  master's  report,  raises 
a  distinction  between  the  drainage  warrants 
issued  for  the  purchase  of  the  dredge  boats, 
derricks,  and  other  tangible  property  of  the 
ship  canal  company,  appraised  at  $163,760, 
and  such  as  were  issued  in  the  purchase  of 
the  franchise  and  in  settlement  of  the  claim 
for  damages  urged  by  the  canal  company  and 
Van  Norden  against  the  city  of  New  Orleans. 
No  such  distinction,  however,  appears  in  the 
decree  of  the  circuit  oourt  of  appeals,  af- 
firmed by  this  court  in  176  U.  S.  120,  44 
L.  ed.  96, 20  Sup.  Ct.  Rep.  44,  which  declared 
that  the  drainage  assessments  set  forth  in 
the  bill  should  constitute  a  trust  fund  in  the 
hands  of  the  city  for  the  purpose  of  paying 
the  claims  of  complainant  and  other  holders 
of  the  same  class  of  warrants  issued  under 
the  act  of  sale  from  Van  Norden  to  the  city, 
and  referred  the  case  to  a  master  to  state  an 
account  of  all  the  drainage  assessments,  be- 
fore whom  all  warrant  holders  were  to  be 
notified  to  appear  and  establish  their  claims, 
without  being  required  to  file  intervention 
or  to  obtain  special  leave  of  the  court.  Pur- 
suant to  this  notice  the  warrant  holders  did 
appear  and  presented  their  warrants,  which 
were  allowed.  The  decree  did  not  permit 
of  any  distinction  being  made,  and  none  was 
made,  between  warrants  issued  for  the  pur- 
chase of  the  property  and  such  as  were  is- 
sued in  purchase  of  the  franchise  or  in  set- 
tlement of  damages ;  and  it  is  difficult  to  see 
in  what  respect  the  master  or  the  court  de- 
parted from  the  decree  of  this  court. 

As  the  bill  was  brought  by  Warner  on  his 
own  behalf,  as  well  as  on  behalf  of  all  other 
parties  holding  obligations  of  the  same  na- 
ture and  kind,  there  was  no  error  in  permit- 
ting all  such  parties  to  come  in  ana  prove 
their  claims  without  formal  interventions  or 
special  leave.  All  the  warrants  allowed  be- 
longed to  the  same  class  as  Warner's  and 
were  issued  upon  the  same  consideration. 
This  is  the  method  commonly  resorted  to  in 
bills  for  the  foreclosure  of  railway  mort- 
gages, or  other  securities,  under  which  bonds 
have  been  issued  and  are  widely  scattered  in 
the  hands  of  holders,  many  of  whom  are  un- 
known and  impossible  to  ascertain  except  by 
advertisement.  In  cases  of  this  character,  N 
decrees  are  treated  as  decrees  in  favor  of  allg 
in  like*situation  as  the  plaintiff,  who  come* 
in  and  claim  the  benefit  of  them.  Richmond 
v.  Irons,  121  U.  S.  27,  30  L.  ed.  864,  7  Sup. 
Ct  Rep.  788;  Brooks  v.  Gibbons,  4  Paige, 
374;  Thompson  v.  Brown,  4  Johns.  Ch.  619; 
Hammond  v.  Hammond,  2  Bland.  Ch.  362. 

Doubtless  the  validity  of  these  claims  in> 
the  hands  of  holders  may  be  examined,  ex- 
cept so  far  as  such  validity  has  been  already 
settled  by  the  decree;  but  where  the  master 
upon  the  reference  has  followed  the  decree 
and  enforced  its  directions,  no  objection  can 
be  taken  upon  appeal  as  to  what  he  has  done, 
when  the  appeal  arises  upon  exceptions  to 
his  report.  New  Orleans  v.  Gaines,  16  WalL 
624,  21  L.  ed.  216.   The  master  was  power- 
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leas  to  entertain  any  objection  to  the  decree, 
or  any  proposal  for  its  modification.  His 
duty  was  simply  to  carry  It  out  according 
to  its  terms. 

It  should  be  stated  in  this  connection  that 
no  such  distinction  between  the  different 
classes  of  warrants  as  is  now  made  was 
called  to  the  attention  of  this  court  when  the 
ease  was  here  upon  questions  certified  (167 
U.  S.  467,  42  L.  ed.  239,  17  Sup.  Ct.  Rep. 
892),  or  upon  the  merits  (176  U.  S.  120,  44 
L.  ed.  96,  20  Sup.  Ct.  Rep.  44).  In  fact, 
the  present  exceptions  to  the  master's  report 
obviously  involve  an  attempt  to  set  up  a 
new  defense  as  to  a  part  of  these  warrants, 
after  the  merits  of  the  case  have  been  fully 
considered  and  disposed  of.  This  is  impossi- 
ble. Yaeoo  <£  M.  Valley  R.  Co.  v.  Adam*, 
380  U.'S.  1,  ante,  240,  21  Sup.  Ct.  Rep.  240; 
Wayne  County  Rupert,  v.  Kennioott,  94  U. 
8.  498,  24  L.  ed.  260. 

But  considering  the  question  to  be  still  an 
open  one,  and  that  we  are  at  liberty  to  in- 

Siire  whether  the  court  exceeded  its  author- 
y  in  decreeing  the  payment  of  these  war- 
rants, without  reference  to  whether  they 
were  given  for  the  purchase  of  the  property 
or  franchises,  or  the  settlement  of  damages, 
the  result  would  not  be  different.  It  was 
evident  there  had  been  a  claim  for  damages 
pending  a  long  time  against  the  city.  By 
the  act  of  February  24,  1871,  "to  provide 
for  the  drainage  of  New  Orleans,"  the  for- 
mer boards  of  drainage  commissioners  were 
abolished,  and  their  assets  transferred  to  a 
board  of  administrators,  who  were  "subro- 
gated to  all  the  rights,  powers,  and  facili- 
ties" possessed  by  the  commissioners.  The 

*  ship  canal  company  was  authorized  to  under- 
§  take  the  work  of  draining  the  city,  and  by 

•  8  6  it  was  made  the  duty  of  the  board  of^sd- 
ministrators  "to  locate  the  lines  of  the  ca- 
nals and  protection  levees  specified  in  the 
various  sections  of  this  act,  in  time  to  pre- 
vent delay  in  the  prosecution  of  the  work  of 
the  said  company.  .  .  .  And  should  the 
eity  council  fail  to  locate  the  lines  of  said 
canal  and  protection  levees  above  specified, 
the  city  of  New  Orleans  is  hereby  made  liable 
to  the  said  company  for  the  damages  result- 
ing from  such  delay." 

By  the  act  of  February  24,  1876,  authoriz- 
ing the  city  to  control  its  own  drainage  and 
to  purchase  the  property  of  the  ship  canal 
company,  the  common  council  was  empowered 
"to  transact  and  contract"  with  the  ship  ca- 
nal company,  and  its  transferee,  "for  the  pur- 
chase and  settlement  of  all  or  any  rights, 
franchises,  and  privileges  created,  author- 
ized, or  arising  in  favor  of  said  company  or 
•aid  transferee  under  and  by  virtue  of  act 
No.  80  of  Acts  of  1871;  also,  for  the  pur- 
chase and  transfer  to  the  city  of  New  Or- 
leans of  all  tools,  implements,  machines, 
boats,  and  apparatus  belonging  to  said  com- 
pany or  its  transferee,"  etc.  It  will  be  ob- 
served that  the  city  is  invested  with  a  double 
power:  First,  to  transact  and  contract  for 
the  purchase  and  settlement  of  any  rights, 
franchises,  privileges,  etc. ;  and  the  other  for 
the  purchase  and  transfer  of  the  dredging 
plant.   The  word  "transact,"  which  seems 


ambiguous  here,  is  explained  by  article  No. 
3071  of  the  Civil  Code  of  Louisiana,  which 
defines  "a  transaction  or  compromise"  to  be 
"an  agreement  between  two  or  more  persons, 
who,  for  the  purpose  of  preventing  or  putting 
an  end  to  a  lawsuit,  adjust  their  differences 
by  mutual  consent."  By  the  2d  clause  of 
the  section  the  purchase  and  transfer  of  the 
dredging  plant  was  authorized. 

Pursuant  to  this  act  the  city  surveyor  was 
authorized  by  ordinance  of  April  26,  1876, 
to  examine  the  condition  and  value  of  the 
dredging  plant,  making  a  report  to  the  com- 
mittee of  the  whole,  "together  with  a  state- 
ment of  all  information  in  the  possession  of 
hit  office  concerning  damages  claimed  by  said 
.  .  .  canal  company,  or  transferee  there- 
of." In  compliance  with  this  ordinance  he 
appraised  the  value  of  the  dredging  plant  at 
$153,750,  and  stated  that  the  damages 
claimed  by  the  transferee  were  for  delays  at 
various  times  and  places,  and  further  stated 
that  he  was  unable  to  arrive  at  a  conclusion 
as  to  their  amount,  and'did  not  feel  called 
upon  to  express  an  opinion,  but  that  he  had 
no  doubt  the  committee,  from  the  facte 
stated,  would  be  able  to  arrive  at  a  just  and 
satisfactory  conclusion.  This  left  the  com- 
mon council  free  to  settle  for  the  damages 
without  an  appraisement.  Under  these  cir- 
cumstances the  failure  to  appraise  the  dam- 
ages would  not  vitiate  their  settlement. 

By  a  further  ordinance,  adopted  May  26, 
1876,  the  mayor  was  authorized  to  enter  into 
an  agreement  with  the  canal  company  for  the 
purchase  of  its  plant,  and  "also  for  the  full 
settlement  of  all  claims  for  damages,  and  to 
secure  the  absolute  sale,  relinquishment,  and 
transfer  to  the  city  of  New  Orleans  of  all 
rights,  privileges,  and  franchises,"  etc.,  and 
upon  the  execution  of  the  agreement  to  draw 
upon  the  administrator  of  finance  for  the 
sum  of  $300,000  in  drainage  warrants,  in 
full  settlement,  as  above  provided. 

Conceding  that  the  power  given  by  the  act 
of  1876  to  transact  and  contract  with  the  ca- 
nal company  for  the  purchase  and  settle- 
ment of  all  or  any  rights,  franchises,  and 
privileges  is  somewhat  ambiguous  as  the 
source  of  a  power  to  compromise  for  dam- 
ages, the  practical  construction  put  upon 
that  act  by  the  ordinances  of  April  26  and 
May  26,  187C,  as  including  claims  for  dam- 
ages, is  entitled  to  great  weight,  particu- 
larly in  view  of  the  long  subsequent  acqui- 
escence of  the  city  in  that  construction. 

By  the  act  of  sale  executed  June  7,  1876, 
the  canal  company  transferred  its  dredging 
plant  to  the  city,  as  well  as  its  franchises, 
privileges,  contracts,  and  advantages,  and 
subrogated  the  city  to  all  its  rights,  actions, 
and  remedies,  in  consideration  of  the  sum  of 
$300,000 ;  and  the  president  and  secretary  of 
the  canal  company,  and  Van  Norden,  their 
transferee,  also  agreed  that  the  above 
amount  should  be  in  full  settlement  of  "all 
existing  claims  for  damages"  which  either  of 
them  ''ever  had,  or  have  now,  or  may  have, 
against  the  said  city  of  New  Orleans." 

It  is  difficult  to  see  how  the  intention  of 
the  city  to  settle  all  these  claims  could  be 
made  clearer,  or  the  terms  of  the  actual  set- 
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tiement  more  a  weeping,  than  they  were  by 

S these  proceedings.  What  the  item*  of  dam- 
ages  were  does  not  appear.  As  to  what  in- 
•  fluences  were  brought  to'bear  upon  the  com- 
mon council  to  induce  it  to  pay  so  large  a 
sum  as  $146,250  for  these  damages,  we  are 
equally  in  the  dark.  Certainly  we  are  not 
at  liberty  to  impute  corrupt  motives  to  the 
council.  The  arrangement  may  hare  been 
an  unfortunate  one,  but  the  arrangement  as 
made  is  beyond  doubt. 

It  is  obviously  impossible  to  distinguish 
as  between  these  warrants,  and  to  say  that 
such  were  issued  in  payment  of  the  plant, 
and  such  others  for  the  purchase  of  fran- 
chises and  in  settlement  of  the  damages. 
Granting  the  position  taken  by  the  city  to 
be  correct,  it  would  result  that  all  the  war- 
rants must  be  scaled  down  pro  rata  in  the 
proportion  of  about  60  per  cent,  which  would 
obviously  be  unfair  to  those  who  received 
purchase  warrants,  or  there  must  be  some  at- 
tempt to  classify  these  warrants.  But  as 
the  warrants  were  all  alike  in  form,  no  such 
classification  is  possible.  It  is  suggested  by 
the  city  that  it  must  be  considered  that  the 
warrants  were  issued  and  applied  in  the  nu- 
merical order  of  their  execution:  First,  for 
the  payment  of  the  price  of  the  property  pur- 
chased; next,  for  the  claim  for  the  settle- 
ment of  damages;  and  lastly,  for  the  pay- 
ment of  work  mentioned  in  the  said  notarial 
act.  But  this  would  result  in  the  rejection  of 
the  Warner  warrants,  which  were  expressly 
allowed  by  the  decree  of  this  court  to  the 
amount  of  (6,000,  since  it  appears  by  the  re- 
port of  the  master  that  the  warrants  issued 
to  Warner  and  allowed  by  such  decree  were 
Noe.  370,  380,  and  381,  and  did  not  fall 
among  the  first  $153,750  issued,  but  were 

Syable  long  after  this  amount,  appraised  as 
e  value  of  the  plant,  had  been  exhausted. 
It  would  also  result  in  the  disallowance  of 
certain  warrants  to  Wilder  &  Company, 
upon  which  a  judgment  at  law  was  recovered 
on  May  24,  1898,  after  the  case  had  been  re- 
manded from  the  circuit  court  of  appeals. 


Obviously  the  position  of  the  city  in  respect 
to  these  warrants  is  untenable. 

2.  The  only  other  item  to  which  exception 
is  taken  is  one  of  $20,000,  for  which  war- 
rants Nos.  302  to  402  inclusive  were  issued 
as  a  compromise  of  drainage  taxes  collected 
by  the  city  and  misappropriated.  These 
were  in  excess  of  the  $300,000  allowed  int. 
payment  of  the  plant  and  various  claims  of  g 
the  canal'company,  and  were  especially  pro-* 
vided  for  in  the  act  of  sale  as  follows:  "That 
inasmuch  as  it  has  been  claimed  that  certain 
collections  of  drainage  funds  have  been  ap- 
plied by  the  previous  administrators  to  gen- 
eral fund  purposes,  the  said  city  of  New  Or- 
leans will  issue  to  the  eaid  W.  Van  Norden 
the  sum  of  $20,000  in  drainage  warrants  in 
full  satisfaction  of  the  same." 

The  authority  to  include  this  in  the  act  of 
sale  is  questioned  by  the  city,  but  we  think 
it  comes  within  the  1st  section  of  the  act  of 
1876,  which  provides  for  "the  purchase  and 
settlement  of  all  or  any  rights  .  .  . 
arising  in  favor  of  said  ship  canal  company 
or  said  transferee"  under  the  act  of  1871 
and  within  the  ordinance  of  May  26,  to 
which  allusion  has  already  been  made,  which 
provides  for  "the  full  settlement  of  all  claims 
for  damages  and  to  secure  the  absolute  sale, 
relinquishment,  and  transfer  to  the  city  of 
New  Orleans  of  all  rights  .  .  .  arising 
in  favor  of  the  canal  company."  Money  col- 
lected by  the  city,  applicable  to  the  drainage 
funds,  and  appropriated  to  the  general  funds 
of  the  city,  manifestly  creates  a  right  in  fa- 
vor of  the  canal  company  to  a  restoration  of 
the  amount.  If  there  were  doubt  of  the 
proper  construction  of  these  words  the  long 
acquiescence  of  the  city  and  the  failure  to 
raise  an  objection  to  this  claim  until  after 
final  decree  is  sufficient  to  put  the  matter 
sit  rest. 

The  decree  of  the  Circuit  Court  of  Appeal* 
is  affirmed. 

Mr.  Justice  White  and  Mr.  Justice 
Peofcham  took  no  part  in  this  i 
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In  re  THE  DISTRICT  OF  COLUMBIA,  Pe- 
titioner. 

Court  of  claims — new  trial — for  error  of 
law. 

A  new  trial  cannot  be  granted  by  the  court  of 
claims  on  tbe  ground  that  the  decision  la 
shown  by  a  later  decision  of  the  Supreme 
Court  to  have  been  erroneous,  under  U.  S. 
Bev.  Stat.  |  1088,  providing  for  new  trial  In 
case  "any  fraud,  wrong,  or  Injustice  In  the 
premises  has  been  done  to  tbe  United  States," 
since  this  refers  to  matters  of  fact  whereby 
fraud,  wrong,  or  injustice  has  been  done. 

[Nob.  13  &  14,  Original.] 

Argued  January  21,  1901,  and  leave  granted 
to  submit  brief  on  behalf  of  interested 
parties.   Decided  February  11,  1901. 

PETITIONS  for  mandamus  to  judges  of 
Court  of  Claims.  Dismissed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Robert  A.  Howard  sad  L.  A. 
Pradt,  Assistant  Attorney  General,  for  pe- 
titioner. 

Mr.  A.  A.  Hoehling,  Jr.,  was  granted 
leave  to  submit  brief  on  behalf  of  interested 
parties. 

•Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

TheBe  are  petitions  for  mandamus.  The 
petition  in  No.  13  sets  forth  in  substance 
that  the  court  of  claims  rendered  judgment 
in  favor  of  Thomas  Kirby  and  against  the 
District,  June  10,  1895,  due  and  payable  as 
of  January  1.  1876,  under  the  provisions  of 
two  acts  of  Congress,  of  June  16,  1880  (21 
Stat,  at  L.  284,  chap.  243),  and  of  February 
13,  1806  (28  Stat,  at  L.  664,  chap.  87).  No 
motion  for  new  trial  was  made,  and  no  ap- 
peal was  taken,  and  the  judgment,  princi- 
pal and  interest,  was  paid. 

From  the  petition  in  No.  14,  it  appears 
that  Henry  L.  Cranford  and  Lindfey  M. 
Hoffman  obtained  judgment  November  16, 
1805,  under  the  aforesaid  acta,  payable  as 
of  January  1,  1870,  which,  principal  and  in- 
terest, was  paid.  No  new  trial  was  asked 
for,  but  an  application  for  an  appeal  was 
made  and  withdrawn. 

February  15,  1807,  on  an  appeal  by  the 
District  of  Columbia  from  similar  judg- 
ments in  favor  of  other  claimants,  this 
court  decided  that  no  interest  was  recover- 
able on  the  amounts  claimed  until  from  the 
passage  of  the  act  of  February  3,  1895. 
District  of  Columbia  v.  Johnson,  165  U.  S. 
330,  41  L.  cd.  734,  17  Sup.  Ct  Rep.  362. 
Thereupon  on  February  25,  1807,  the  Dis- 
trict filed  motions  for  new  trial  in  the  cases 
involved  here  under  8  1088  of  the  Revised 
Statutes,  brought  forward  from  the  act  of 
June  25,  1868  (15  Stat  at  L.  75,  chap.  71), 
which  provides:  "The  court  of  claims,  at 
any  time  while  any  claim  is  pending  before 

it,  or  on  appeal  from  it,  or  within  two  years  now  made  is  grounded  on  a  supposed  error 


next  after  the  final  disposition  of  such 

claim,  may,  on  motion  on  behalf  of  the 
United  States,  grant  a  new  trial  and  stay 
the  payment  of  any  judgment  therein,  upon 
such  evidence,  cumulative  or  otherwise,  as 
shall  satisfy  the  court  that  any  fraud, 
wrong,  or  injustice  in  the  premises  has  been 
done  to  the  United  States;  but  until  an  or- 
der is  made  staying  the  payment  of  the 
judgment,  the  same  shall  be  payable  and 
paid  as  now  provided  by  law." 

The  ground  of  these  motions  was  error  in 
the  allowance  of  interest  from  January  1, 
1876,  or  except  from  the  date  of  the  judg- 
ments. The  motions  were  denied  for  want 
of  jurisdiction. 

The  act  of  June  16,  1880,  provided  for  thew 
settlement  of  all  outstanding  claims  against  g 
the  District  of  Columbia,  including  "Halms  * 
arising  out  of  contracts  made  by  the"  board 
of  public  works,  and  conferred  jurisdiction 
on  the  court  of  claims  to  hear  the  same,  ap- 
plying all  laws  then  in  force  relating  to  the 
prosecution  of  claims  against  the  United 
States,  and  giving  the  District  of  Columbia 
the  same  right  to  interpose  counterclaims 
and  defenses,  and  a  like  power  of  appeal,  as 
in  cases  against  the  United  States  tried  in 
said  court,  and  containing  the  express  pro- 
viso that  "motions  for  new  trials  shall  be 
made  by  either  party  within  twenty  days 
after  the  rendition  of  any  judgment."  The 
jurisdiction  so  conferred  was  afterwards  en- 
larged by  the  act  of  February  13,  1805, 
which  authorized  the  court  to  allow  on 
claims  like  these  the  rates  established  and 
paid  by  the  board  of  public  works,  and 
added  that  whenever  those  rates  had  not 
been  allowed  in  prior  cases,  the  claimants 
should  be  entitled  on  motion  made  within 
sixty  days  after  the  passage  of  the  act  to 
a  new  trial  thereof. 

Applications  for  leave  to  file  petitions  re- 
quiring the  judges  of  the  court  of  claims  to 
show  cause  why  writs  of  mandamus  should 
not  be  issued  directing  them  to  hear,  try, 
and  adjudge  the  motions  for  new  trial,  hav- 
ing been  presented  to  this  court,  leave  was 
granted,  and  rules  to  show  cause  were  en- 
tered thereon,  to  which  the  respondents 
made  answer  that  the  motions  were  over- 
ruled because  the  court  had  no  jurisdiction 
to  consider  the  same,  as  the  statute  required 
motions  for  new  trials  to  be  made  within 
twenty  days  after  the  rendition  of  judgment. 

In  Eater's  Case,  5  Ct.  CI.  708,  it  was  ruled 
that  under  the  act  of  June  25,  1868,  now  § 
1088  of  the  Revised  Statutes,  it  could  not 
be  held  that  fraud,  wrong,  or  injustice  had 
been  done  by  an  error  of  law  when  there  ex- 
isted an  ample  measure  of  redress  by  ap- 
peal, and  Nott,  J.,  delivering  the  opinion, 
said:  "The  judgment  in  this  case  was  de- 
liberately considered  by  the  court  after  its 
merits  had  been  elaborately  argued  by  coun- 
sel. If  the  court  committed  an  error  of  law, 
the  defendants  had  a  sufficient  remedy,  by 
appeal  to  the  Supreme  Court.  If  an  error 
of  fact  was  committed,  arising  from  inad- 
vertence or  mistake,  the  court  was  willing 
to  correct  its  oversight.   But  the  motion 
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of  law,  or  rather  upon  a  decision  of  the  Su- 
preme Court,  pronounced  in  another  case 
since  the  judgment  in  this  was  rendered." 

We  concur  In  this  view.  It  seem*  to  ua 
clear  that  the  relief  contemplated  by  {  1088 
was  in  respect  of  matters  of  fact  whereby 
some  fraud,  wrong,  or  injustice  had  been 
done  to  defendants.  Indeed,  the  section  pro- 
vides that  such  new  trials  shall  be  granted 
"upon  such  evidence,  cumulative  or  other- 
wise, as  shall  satisfy  the  court  that  any 
fraud,  wrong,  or  injustice  in  the  premises 
had  been  done."  Ex  parte  Russell,  13  Wall. 
604,  20  L.  ed.  632;  Belknap  v.  United 
States,  150  U.  S.  588,  591,  37  L.  ed.  1101, 
1103,  14  Sup.  Ct  Rep.  183.  This  being  so, 
it  is  unnecessary  to  consider  whether  the 
twenty-day  limitation  of  the  act  of  1880  op- 
erated in  amendment  of  §  1088,  for  that  sec- 
tion does  not  authorize  motions  for  new  trial 
on  the  grounds  upon  which  those  in  question 
rested.  As  the  court  of  claims  was  right  in 
denying  the  motions,  the  rules  hereinbefore 
granted  must  be  discharged  and  the  peti- 
tions dismissed,  and  it  is  so  ordered. 

Mr.  Justice  Harlan  concurred  in  the  re- 
sult. 


(180  U.  8.  261) 

EUTEMIO  MONTOYA,  Apptn 

v. 

UNITED  STATES. 

Indian  depredations — tribes  in  amity — inde- 
pendent hostile  band. 

Depredations  committed  by  Indians  who  be- 
longed to  a  tribe  In  amity  with  the  United 
States  before  they  Joined  an  Independent 
baud  made  op  of  Indians  from  different 
tribes,  which  was  separate  and  distinct  In  Its 
organisation  and  action  from  the  several 
tribes  to  which  Its  members  bad  belonged,  and 
which  was  Itself  not  In  amity  with  the  United 
States,  will  not  sustain  a  claim  against  the 
United  States  under  the  act  of  Congress  of 
March  3,  1891,  for  depredations  by  Indians 
belonging  to  any  band,  tribe,  or  nation  in 
amity  with  the  United  Statea 


[No.  43.] 

Argued  December   H,  17,  1900. 

February  11,  1901. 


Decided 


0 


N  APPEAL  from  a  decision  of  the  Court 
of  Claims  dismissing  a  petition  on  claims 
for  Indian  depredations.  Affirmed. 
See  same  case  below,  32  Ct.  CI.  349. 


Statement  by  Mr.  Justice  Brown: 
This  was  a  petition  by  the  surviving  part- 
ner of  the  firm  of  E.  Montoya  &  Sons 
against  the  United  States  and  the  Mescalero 
Apache  Indians  for  the  value  of  certain  live 
stock  taken  in  March,  1880,  by  certain  of 
these  Indians,  known  as  Victoria's  Band. 

The  court  of  claims  made  the  finding  of 
facts  set  forth  in  the  margin. t 
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*  Upon  these  findings  of  fact  the  court  de-* 
cided  as  a  conclusion  of  law  that  the  peti- 
tion be  dismissed.   32  Ct  CL  349.  Claimant 
appealed.  eo 

*  Messrs.  Win.  B.  Kins;  and  Wm.  H.« 
Robeson  for  appellant. 

Assistant  Attorney  General  Thompson 
and  Messrs.  Kie  Oldham  and  Lincoln  B. 
Smith  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  first  section  of  the  act  of  March  3, 
1891  (26  Stat,  at  L.  851,  chap.  538),  vests* 
the  court  of  claims  with  jurisdiction  to  in-* 
quire  into'and  finally  adjudicate:  "First* 
All  claims  for  property  of  citizens  of  the 
United  States  taken  or  destroyed  by  Indians 
belonging  to  any  band,  tribe,  or  nation  in 
amity  with  the  United  States,  without  just 
cause  or  provocation  on  the  part  of  the 
owner  or  agent  in  charge,  and  not  returned 
or  paid  for." 

To  sustain  a  claim  under  this  section,  it 
is  incumbent  upon  the  claimant  to  prove 
that  the  Indians  taking  or  destroying  the 
property  belonged  to  a  band,  tribe,  or  nation 
in  amity  with  the  United  States.  The  ob- 
ject of  the  act  is  evidently  to  compensate 
settlers  for  depredations  committed  by  in-  — 
dividual  marauders  belonging  to  a  body* 
which  is  then  at  peace  with  the'government.  • 
If  the  depredation  be  committed  by  an  orga- 
nized company  of  men  constituting  a  band 
in  itself,  acting  independently  of  any  other 
band  or  tribe,  and  carrying  on  hostilities 
against  the  United  States,  such  acts  may 
amount  to  a  war  for  the  consequences  of 
which  the  government  is  not  responsible 
under  this  act,  or  upon  general  principles 
of  law.  United  States  v.  Pacific  R.  Co.  120 
U.  S.  227,  234,  30  L.  ed.  634,  636,  7  Sup.  Ct 
Rep.  490. 

The  North  American  Indians  do  not  and 
never  have,  constituted  "nations"  as  that 
word  is  used  by  writers  upon  international 
law,  although  in  a  great  number  of  treaties 
they  are  designated  as  "nations"  as  well  as 
tribes.  Indeed,  in  negotiating  with  the  In- 
dians the  terms  "nation,"  "tribe"  and 
"band"  are  used  almost  interchangeably. 
The  word  "nation"  as  ordinarily  used  pre- 
supposes or  implies  an  independence  of  any 
other  sovereign  power  more  or  less  absolute, 
an  organized  government,  recognized  offi- 
cials, a  system  of  laws,  definite  boundaries, 
and  the  power  to  enter  into  negotiations 
with  other  nations.  These  characteristics 
the  Indians  have  possessed  only  in  a  limited 
degree,  and  when  used  in  connection  with 
the  Indians,  especially  in  their  original 
state,  we  must  apply  to  the  word  "nation" 
a  definition  which  indicates  little  more 
than  a  large  tribe  or  a  group  of  affiliated 
tribes  possessing  a  common  government 
language,  or  racial  origin,  and  acting,  for 
the  time  being,  in  concert  Owing  to  the 
natural  infirmities  of  the  Indian  character, 


tFindino  of  Pact.  i  and  Eutlmlo  Montoya  were   partners,  doing 

1.  At  the  time  of  the  depredation  hereinafter  business  In  Socorro  county.  New  Mexico,  under 
found  Estanlslao  Montoya,  Deslderlo  Montoya, '  the  name  and  style  of  E.  Montoya  *  Boos,  and 
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their  fiery  tempers,  impatience  of  restraint, 
their  mutual  jealousies  and  animosities, 
their  nomadic  habits,  and  lack  of  mental 
training,  they  have  as  a  rule  shown  a  total 
want  of  that  cohesive  force  necessary  to  the 
making  up  of  a  nation  in  the  ordinary  sense 
of  the  word.  As  they  had  no  established 
laws,  no  recognized  method  of  choosing 
their  sovereigns  by  iniheritance  or  election, 
no  officers  with  denned  powers,  their  gov- 
ernments in  their  original  state  were  noth- 
ing more  than  a  temporary  submission  to 
an  intellectual  or  physical  superior,  who  in 
some  cases  ruled  with  absolute  authority, 
and,  in  others,  was  recognized  only  so  long 
as  he  was  able  to  dominate  the  tribe  by  the 
qualities  which  originally  enabled  him  to  se- 
cure their  leadership.  In  short,  the  word 
"nation"  as  applied  to  the  uncivilized  In- 

were  at  tbe  time,  and  long  prior  thereto,  cltl- 
sens  of  the  United  States,  residing  at  San  An- 
tonio, In  said  county  and  territory. 

Thereafter,  and  long  prior  to  the  passage  of 
the  act  of  March  3,  1891  (26  Stat,  at  L.  851, 
chap.  538),  the  said  Estanlslao  and  Deslderlo 
Montoya  died,  leaving  the  claimant  herein  sur- 
viving. 

2.  On  the  12th  of  March,  1880.  the  said  firm 
of  E.  Montoya  &  Sons  were  the  owners  of  the 
horses,  mules,  and  other  live  stock  described 
In  the  petition,  then  being  herded  and  cared  for 
by  their  agents  at  a  place  called  Nogal,  about 
8  miles  west  of  San  Antonio,  which  were  stolen 
by  Indians  In  the  manner  set  forth  In  finding  3. 
Bald  stork  was  at  the  time  and  place  reasonably 
worth  more  than  three  thousand  dollars  (S3,- 
000). 

8.  Prior  to  1876  the  Chlrlcahua  Apache  In- 
dians were  living  on  what  was  known  as  the 
Chlrlcahua  reservation,  in  southeastern  Ari- 
zona, and  numbered  from  300  to  500  warriors. 
They  had  been  a  terror  to  tbe  community  and 
surroundings,  and  had  met  with  success  In  their 
engagements  with  the  troops  of  the  United 
States  Army.  (Report  Commissioner  Indian 
Affairs.  1876,  p.  10.) 

In  1876  an  effort  was  made  by  tbe  authori- 
ties having  charge  of  Indian  affairs  to  remove 
said  Indians  and  locate  them  on  the  San  Carlos 
reservation,  where  they  could  be  more  certainly 
restrained  from  hostile  acts,  but  they  resisted, 
and  tbe  result  was  that  only  822  Indians,  of 
whom  42  were  men  under  Chief  Tata,  were  re- 
moved thither.  Of  those  remaining  140  went 
to  the  Warm  Springs  agency  in  New  Mexico, 
and  about  400,  Including  Victoria,  became  hos- 
tile, and  roamed  abont  In  Old  and  New  Mexi- 
co, committing  depredations  and  killing  citi- 
zens. (Report  Secretary  Interior,  1875,  p. 
711,  and  Id.  1876,  p.  4.) 

Later  these  Indians  were  aided  In  their  acts 
of  hostility  by  Apache  Indians  from  the  Warm 
Springs  nzency  (Report  Secretary  Interior, 
1877,  p.  410),  and  from  this  time  until  Decem- 
ber, 1878,  they  continued  their  hostile  acts. 

In  February,  1879,  Victoria,  a  Chlrlcahua, 
who  had  previously  rebelled  against  being 
placed  on  the  San  Carlos  reservation,  came  near 
the  military  post  of  OJo  Callente  with  22  fol- 
lowers and  agreed  to  surrender  on  condition 
that  Nama's  band,  then  at  Mescalero,  be  al- 
lowed to  loin  him,  but  only  a  few  of  that  band 
surrendered,  and  In  April  following  Victoria, 
with  his  followers,  escaped  and  went  to  the  San 
Mateo  mountains.  (Report  Secretary  Interior, 
1879,  p.  100.) 

The  military  forces  pursued  him  Into  Arl- 
■ona,  where  he  recruited  his  forces  from  the 


dians  is  bo  much  of  a  misnomer  as  to  ha 
little  more  than  a  compliment 
*  We  are  more  concerned  in  this  case  with 
the  meaning  of  the  words  "tribe"  and 
"band."  By  a  "tribe"  we  understand  a 
body  of  Indians  of  the  same  or  a  similar 
race,  united  in  a  community  under  one  lead- 
ership or  government,  and  inhabiting  a  par- 
ticular though  sometimes  ill-defined  terri- 
tory; by  a  "band,"  a  company  of  Indian* 
not  necessarily,  though  often,  of  the  same 
race  or  tribe,  but  united  under  the  same 
leadership  in  a  common  design.  While  a 
"band"  does  not  imply  the  separate  racial 
origin  characteristic  of  a  tribe,  of  which  it 
is  usually  an  offshoot,  it  does  imply  a  lead- 
ership and  a  concert  of  action.  How  large 
the  company  must  be  to  constitute  a  "band" 
within  the  meaning  of  the  act  it  is  unneces- 


membera  of  his  tribe  then  being  held  as  prison- 
ers of  war  at  the  San  Carlos  reservation,  and  he 
subsequently  escaped  Into  Old  Mexico.  (Rec- 
ord of  Engagements  with  Hostile  Indiana,  by 
General  Sheridan,  p.  84.) 

On  tbe  30th  June  following,  Victoria,  with  U 
men,  came  Into  the  Mescalero  reservation, 
where  there  were  at  the  time  a  few  Gila,  MIm- 
bres,  and  Mogollen  Apaches,  known  as  Southern 
Apaches,  and  at  his  request  the  families  of 
those  Indians  (Chirlcahnas)  who  had  been  kept 
on  tbe  San  Carlos  reservation  were  sent  for. 

Victoria  was  soon  thereafter  Indicted  to  New 
Mexico  for  murder  and  horse  stealing,  and  he 
became  fearful  of  arrest  and  conviction  there- 
for and  suddenly  left  tbe  reservation  (in  July), 
taking  with  him  those  he  had  brought  and  also 
all  the  Southern  Apaches  on  that  reservation. 
(Report  Secretary  Interior,  1879,  p.  100.) 

They  went  west  and  began  marauding,  de- 
stroying property,  and  killing  citizens,  and  so 
continued  during  the  latter  part  of  winter  and 
early  spring  of  1880  within  40  miles  of  the 
Mescalero  reservation,  Victoria  In  the  mean- 
time using  his  Influence  to  Induce  the  Mescale- 
ros  to  Join  his  forces,  and  by  April,  1880,  some 
200  to  260,  of  whom  60  or  60  were  men,  left 
their  reservation  and  Joined  him.  (Report 
Secretary  of  Interior,  1880,  p.  251.)  They  con- 
tinued their  warfare  until  driven  by  tbe  troops 
under  Colonel  Hatch,  United  States  Army, 
across  the  Rio  Grande  river  Into  the  San  An- 
dres mountains  In  April,  1880,  where  he  had  a 
severe  fight  with  them,  and  several  of  his  men 
were  wounded  and  a  number  of  Indians,  Includ- 
ing a  son  of  Victoria,  were  killed.  They  finally 
retreated  Into  Mexico. 

Under  the  leadership  of  Victoria  they  again 
crossed  and  recrossed  the  line  to  and  from  the 
United  States,  but  were  driven  out  twice  by  the 
forces  under  Colonel  Grlerson,  United  States 
Army,  and  their  forces  diminished,  until  finally 
the  few  remaining  were  driven  by  General  Buell 
some  time  after  October  1,  1880,  Into  Mexico, 
where  Victoria  and  nearly  all  of  his  followers 
were  killed.  (Report  Secretary  of  War,  1880, 
pp.  86  and  118.) 

During  all  tbe  period  of  hostilities  as  afore- 
said Victoria  had  under  blm  a  minority  of  the 
Chlrlcahua  tribe  of  Apache  Indiana  At  his  so- 
licitation he  was  re-enforced  from  time  to  time 
during  said  period  by  a  minority  of  the  Indians 
from  the  Mescalero  and  Southern  Apache 
tribes;  besides  he  had  under  him  a  number  of 
unknown  Indians  from  Mexico,  making  in  all 
about  200  Indians  in  his  band  at  the  time  of 
the  depredation  hereinafter  found. 

These  Indians  were  allied  together  nnder  the 
name  of  Victoria's  band  for  the  purpose  of  aid- 
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sary  to  decide.  It  may  be  doubtful  whether 
it  requires  more  than  independence  of  ac- 
tion, continuity  of  existence,  a  common  lead- 
ership, and  oonoert  of  action. 

Whether  a  collection  of  marauders  shall 
be  treated  as  a  "band"  whose  depredations 
are  not  covered  by  the  act  may  depend,  not 
so  much  upon  the  numbers  of  those  engaged 
in  the  raid,  as  upon  the  fact  whether  their 
depredations  are  part  of  a  hostile  demon- 
stration against  the  government  or  settlers 
in  general,  or  are  for  U\e  purpose  of  indi- 
vidual plunder.  If  their  hostile  acts  are  di- 
rected against  the  government  or  against  all 
settlers  with  whom  they  come  in  contact,  it 
is  evidence  of  an  act  of  war.  Somewhat 
the  same  distinction  is  applicable  here 
which  is  noticed  by  Hawkins  in  his  Pleas 
of  the  Crown,  and  other  ancient  writers 
upon  criminal  law,  as  distinguishing  a  riot 
from  a  treasonable  act  of  war.  Thus  it  is 
said  in  Wharton  on  Criminal  Law,  J  1798, 
summing  up  the  early  authorities  (though 
never  accepted  as  a  definition  of  treason  in 
this  country  I !  "That  constructive  levying 
of  war,  by  the  old  English  common  law,  is 
whore  war  is  levied  for  the  purpose  of  pro- 
ducing changes  of  a  public  and  general  na- 
ture by  an  armed  force;  as  where  the  ob- 
ject is  by  force  to  obtain  the  repeal  of  a 
statute;  to  obtain  the  redress  of  any  public 
grievance,  real  or  pretended;  to  throw  down 
all  inclosures,  pull  down  all  bawdy  houses, 
open  all  prisons,  or  attempt  any  general 
work  of  destruction;  to  expel  all  strangers, 
or  to  enhance  the  price  of  wages  generally;" 
but  if  these  acts  were  directed  against  a 
H  particular  individual  they  would  amount  to 
c  nothing  more  than  an  assault  or  riot 
?  *  While,  as  between  the  United  States  and 
other  civilized  nations,  an  act  of  Congress 
is  necessary  to  a  formal  declaration  of  war, 
no  such  act  is  necessary  to  constitute  a 
etate  of  war  with  an  Indian  tribe.  In  his 
■concurring  opinion  in  lias  v.  Tingy,  4  Dall. 
37,  1  L.  ed.  731,  recognizing  France  as  a  pub- 


lie  enemy,  Mr.  Justice  Washington  recog- 
nized war  as  of  two  kinds:  "If  it  be  declared 
in  form,  it  is  called  solemn,  and  is  one  of  the 
perfect  kind;  because  one  whole  nation  is  at 
war  with  another  whole  nation,  and  all  the 
members  of  the  nation  declaring  war  are 
authorized  to  commit  hostilities  against  all 
the  members  of  the  other,  in  every  place 
and  under  every  circumstance.  In  such  a 
war  all  the  members  act  under  a  general 
authority,  and  all  the  rights  and  consequen- 
ces of  war  attach  to  their  condition.  But 
hostilities  may  subsist  between  two  nations, 
more  confined  in  its  nature  and  extent,  be- 
ing limited  as  to  places,  persons,  and 
things;  and  this  is  more  properly  termed 
imperfect  war,  because  not  solemn,  and  be- 
cause those  who  are  authorized  to  commit 
hostilities  act  under  special  authority,  and 
can  go  no  farther  than  to  the  extent  of  their 
commission.  Still,  however,  it  is  public 
war,  because  it  ie  an  external  contention  by 
force  between  some  of  the  members  of  the 
two  nations,  authorized  by  the  legitimate 
powers."  Indian  wars  are  of  the  latter 
class.  We  recall  no  instance  where  Con- 
gress has  made  a  formal  declaration  of  war 
against  an  Indian  nation  or  tribe;  but  the 
fact  that  Indians  are  engaged  in  acta  of  gen- 
eral hostility  to  settlers,  especially  if  the 
government  has  deemed  it  necessary  to  des- 
patch a  military  force  for  their  subjugation, 
is  sufficient  to  constitute  a  state  of  war. 
Marks  v.  United  States,  161  U.  S.  207,  40  L. 
ed.  700,  10  Sup.  Ct  Rep.  476. 

In  determining  the  liability  of  the  United 
States  for  the  acts  of  Indian  marauders, 
the  Sth  and  6th  sections  of  the  Indian  depre- 
dation act  should  be  considered  as  well  as 
the  first  By  the  Sth  section  "the  court 
shall  determine  in  each  case  the  value  of  the 
property  taken  or  destroyed  at  the  time  and 
place  of  the  loss  or  destruction,  and,  if  pos- 
sible, the  tribe  of  Indians  or  other  persons 
by  whom  the  wrong  was  committed,  and 
shall  render  judgment  in  favor  of  the  claim- 


ing Victoria  and  his  followers  In  their  hostile 
and  warlike  acts  against  the  citizens  and  the 
military  authorities  of  tbe  United  States. 

The  alliance  thus  formed,  as  well  as  the  hos- 
tile acts  committed  by  tbe  band,  were  without 
the  consent  of  the  several  tribes  from  which  the 
members  of  the  band  came  and  to  which  they 
bad  previously  belonged. 

Krom  the  reports  referred  to  In  the  forego- 
ing findings,  and  also  In  the  various  reports  of 
military  officers  and  tbe  Secretary  of  War,  em- 
bodied In  tbe  report  of  the  latter  officer  for 
187!)  and  1880,  it  appears  that  the  Indians  un- 
der Victoria,  from  whatever  tribes,  were  recog- 
nized or  referred  to  under  the  name  of  Victoria's 
band,  and  under  that  name  were  operated 
against  for  two  years  or  more  by  tbe  military 
authorities  for  their  acts  of  war  and  hostility 
against  the  1'nlted  States,  until  driven  out  of 
tbe  country  and  destroyed  as  aforesaid. 

On  the  12th  of  March,  1880,  the  property  set 
forth  In  finding  2  was  stolen  and  driven  away 
or  destroyed  by  the  Mescalero  Apache  Indians, 
who  were  at  the  time  allied  with  Victoria's 
band  for  the  purpose  of  hostility  and  war  as 
aforesaid,  and  that  said  band  so  constituted 
was  not  at  the  time  of  said  depredation  In  amity 
with  the  United  States. 

But  the  Mescalero  tribe,  then  on  their  reser- 


vation near  Fort  Stanton,  about  100  miles  dis- 
tant from  the  scene  of  the  depredation,  and  to 
which  the  Mescaleros  who  committed  the  depre- 
dation bad  belonged  before  they  Joined  Victo- 
ria's band,  was  la  amity  with  the  United  States. 

Said  property  was  taken  without  any  Just 
cause  or  provocation  on  the  part  of  the  owners 
or  their  agents  In  charge,  and  has  never  been 
returned  or  paid  for  in  whole  or  in  part. 

4.  Upon  the  foregoing  findings  of  fact  the 
court  finds  the  ultimate  fact,  so  far  aa  It  ie  a 
question  of  fact,  that  the  depredation  set  forth 
In  finding  3  was  committed  by  Indians  belonging 
to  a  war  party  or  hostile  band,  known  as  Vic- 
toria's band,  of  Apache  Indians,  which  was  at 
and  long  before  that  time  known  and  recognized 
as  a  band,  separate  and  distinct  In  Its  organ- 
ization and  action  from  the  several  tribes,  then 
at  peace,  to  which  Its  members  had  formerly 
belonged,  and  that  the  band  as  thus  constitut- 
ed was  not  In  amity  with  the  United  States 
at  the  date  of  said  depredation. 

5.  The  claim  which  Is  the  subject  of  this 
suit  was  presented  to  the  defendant  Indians  In 
council  on  or  before  June  8,  1880,  by  S.  A. 
Russell,  agent  for  tbe  Mescalero  Apache  Indians, 
under  the  direction  of  the  Commissioner  of  In- 
dian Affairs. 
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ant  or  claimant*  against  the  United  States, 
and  against  the  tribe  of  Indians  committing 
the  wrong,  when  such  can  be  identified." 
Of  course,  if  the'tribe  to  whom  the  Indians 
belong  cannot  be  ascertained,  this  will  not 

grevent  a  judgment  against  the  United 
tates,  but  if  their  connection  with  a  par- 
ticular tribe  can  be  established,  judgment 
shall  also  go  against  the  tribe.  By  8  6  "the 
amount  of  any  judgment  so  rendered 
against  any  tribe  of  Indians  shall  be 
charged  against  the  tribe  by  which,  or  by 
members  of  which,  the  court  shall  find  the 
depredation  was  committed,  and  shall  be  de- 
ducted and  paid"  from  annuities  or  other 
funds  due  the  tribe  from  the  United  States, 
or  from  any  appropriation  for  the  benefit  of 
the  tribe. 

It  is  not  altogether  easy  to  reconcile  the 
language  of  these  sections,  which  seem  to 
contemplate  that  the  government  may  be  li- 
able for  depredations  committed  by  a  tribe, 
with  that  of  §  1  under  which  the  jurisdic- 
tion of  the  court  of  claims  is  limited  to  the 
acts  of  "Indians  belonging  to  any  band, 
tribe,  or  nation,  in  amity  with  the  United 
States;"  but  the  main  objects  of  5§  5  and  6 
would  seem  to  be  to  impose  upon  the  tribes 
the  duty  of  holding  their  members  in  check 
or  under  control,  and  for  a  failure  so  to  do 
to  fix  upon  the  tribe  the  responsibility  for 
the  acts  of  individual  members  acting  in  de- 
fiance of  the  authority  of  their  tribe  or 
band,  upon  the  same  principle  that,  by  sun- 
dry statutes  in  England  and  in  several  of 
the  United  States,  the  hundred  or  the  mu- 
nicipality is  made  responsible  in  damages 
for  the  acts  of  rioters.  Like  the  English 
statutes,  too,  many  of  the  Indian  treaties 
provide  that  if  the  property  be  restored  or 
the  guilty  members  be  delivered  up  for  pun. 
ishment,  no  pecuniary  indemnity  shall  be 
required.  On  the  other  hand,  if  the  maraud- 
ers are  so  numerous  and  well  organized  as 
to  be  able  to  defy  the  efforts  of  the  tribe 
to  detain  them,  in  other  words,  to  make 
them  a  separate  and  independent  band,  car- 
rying on  hostilities  against  the  United 
States,  it  would  be  obviously  unjust  to  hold 
the  tribe  responsible  for  their  acts.  It  can 
hardly  be  supposed  that  Congress  would  im- 
pose a  liability  upon  tribes  in  amity  with 
the  United  States  for  the  acts  of  an  inde- 
pendent band,  strong  enough  to  defy  the  au- 
thority of  the  tribe,  although  it  would  not 
be  inequitable  to  hold  the  tribe  liable  for  in- 
dividual members  whom  it  was  able,  but  had 
failed,  to  control. 

Gauged  by  these  considerations  it  is  clear 
that  the  court  of*claims  was  justified  in  its 
ultimate  finding  that  Victoria's  band  was, 
at  and  long  before  the  occurrence  com- 
plained of,  "known  and  recognized  as  a  baud 
separate  and  distinct  in  its  organization 
and  action  from  the  several  tribes,  then  at 
peace,  to  which  its  members  had  formerly 
belonged,  and  that  the  band  as  thus  consti- 
tuted was  not  in  amity  with  the  United 
States."  Conceding  that  the  accuracy  of 
this  ultimate  finding  may  be  reviewed  by 
this  court  by  a  reference  to  the  special 
facta  found  as  a  basis  for  such  finding 


{United  States  v.  Pugh,  99  U.  S.  266,  26  L. 
ed.  322),  in  our  opinion  those  facto  amply 
support  the  finding. 

It  appears  that  prior  to  1876  the  Chiri- 
cahua  Apache  Indiana,  who  numbered  from 
three  to  five  hundred  warriors  of  a  particu- 
larly savage  type,  were  living  on  a  reserva- 
tion of  their  own  in  Arizona;  and  that  dur- 
ing that  year  the  department  determined  to 
remove  these  Indians  and  locate  them  upon 
another  reservation,  where  they  could  be 
more  easily  restrained  from  hostile  acts.  A 
part  of  them  resisted,  and  about  400,  under 
the  leadership  of  Victoria,  began  roaming 
about  Old  and  New  Mexico,  committing  dep- 
redations and  killing  citizens.  These  hos- 
tile demonstrations  continued  until  Decem- 
ber, 1878,  soon  after  which  Victoria  made 
an  offer  of  surrender  on  a  condition  that 
was  not  performed,  and  in  the  following 
spring  he  again  took  the  field,  pursued  by 
the  military  forces  into  Arizona,  and  subse- 
quently escaped  into  Mexico.  Soon  there- 
after he  was  indicted  in  New  Mexico  for 
murder  and  horse  stealing,  when  he  went 
west  and  began  marauding,  destroying  prop- 
erty, and  killing  citizens,  and  bo  continued 
during  the  latter  part  of  the  winter  and 
early  spring  of  1880.  The  operations 
against  them  continued  until  they  were 
driven  by  the  troops  across  the  Rio  Grande 
river,  where  a  severe  engagement  ensued  and 
a  number  of  Indians,  including  a  son  of  Vic- 
toria, were  killed.  The  band  appears  to 
have  been  of  sufficient  strength  and  conse- 
quence to  have  been  made  the  object  of  a 
military  expedition,  which  operated  upon 
both  sides  of  the  Mexican  line,  and  finally 
resulted  in  a  battle  in  Mexico  in  the  autumn 
of  1880,  where  Victoria  and  most  of  his  fol- 
lowers were  killed.  The  Indians  constitut- 
ing this  band  seem  to  have  belonged  to  dif-e 
ferent  tribes  of  Apaches,  and  were  aboutjj 
200'in  number  at  the  time  this  depredation* 
was  committed.  They  were  evidently  car- 
rying on  hostile  acts  against  the  settlers 
and  military  authorities  of  the  United 
States,  and  the  court  expressly  finds  that 
such  acts  were  "without  the  consent  of  the 
several  tribes  from  which  the  members  of 
the  band  came  and  to  which  they  had  pre- 
viously belonged;"  that  they  were  denomi- 
nated in  various  reports  of  military  officers 
to  the  Secretary  of  War  as  "victoria's 
band,"  and  under  that  name  were  pursued 
for  two  years  or  more  by  the  military  au- 
thorities for  their  acts  of  war  and  hostility 
against  the  United  States,  until  driven  out 
of  the  country  and  destroyed.  The  prop- 
erty in  question  was  stolen  and  drives 
away,  or  destroyed,  by  certain  Mescalero 
Apache  Indians,  who  were  at  that  time  al- 
lied with  Victoria's  band  for  the  purpose  of 
hostility  and  war  as  aforesaid,  and  the  band 
so  constituted  was  not  in  amity  with  the 
United  States,  although  the  Mescalero  bribe, 
whioh  was  then  upon  its  reservation  about 
100  miles  distant  from  the  scene  of  the  dep- 
redation, and  to  which  the  Mescaleros  who 
committed  the  depredation  had  belonged  be- 
fore they  joined  Victoria's  band,  was  ia 
amity  with  the  United  States. 


Digitized  by 


Google 


21  SUPREME  COURT  REPORTER. 


As  it  appears  that  the  Meacaleros  who 
committed  the  depredation  were  a  part  of 
Victoria's  band,  operating  with  them,  and 
that  such  band  was  carrying  on  a  war 
against  the  government  aa  an  independent 
organization,  we  think  they  were  the  band — 
the  unit — contemplated  by  the  act,  and  not 
the  Mescalero  tribe  then  living  in  peace 
upon  their  reservation  near  Fort  Stanton, 
although  the  particular  marauders  in  ques- 
tion had  belonged  to  that  tribe  before  they 
joined  Victoria's  band.  If  the  Mescalero 
tribe  were  held  responsible  for  their  act*  it 
would  follow  that  every  tribe,  members  of 
which  allied  themselves  with  Victoria  and 
shared  in  his  acts  of  hostility,  would  be  pe- 
cuniarily liable  for  all  damages  inflicted  by 
a  band  over  whom  they  could  have  no  con- 
trol. Such  consequences  would  be  so  inequi- 
table we  cannot  suppose  them  to  have  been 
contemplated  by  Congress. 

The  judgment  of  the  Court  of  Claim*  is 
affirmed. 

(180  U.  a  171) 

MILTON  C.  CONNERS,  Jr,  Appt., 
v. 

UNITED  STATES  et  al 

Indian  depredations — tribes  in  amity — inde- 
pendent hostile  band. 

Depredations  committed  by  a  band  of  Indians 
belonging  to  a  tribe  In  amity  with  the  United 
States,  bnt  who  were  peacefully  making  their 
way  back  to  a  former  reservation,  and  com- 
mitted no  depredations  until  after  they  had 
been  fired  npon  by  the  United  States  troops, 
whereupon  they  went  npon  the  warpath,  do 
not  make  the  United  States  and  the  tribe  lia- 
ble therefor. 


[No.  44.] 

Argued  December  17,  1900. 

ary  11,  1901. 


Decided  Febru- 


0N  APPEAL  from  a  decision  of  the  Court 
of  Claims  dismissing  a  petition  on  claims 
for  Indian  depredations.  Affirmed. 
See  same  case  below,  33  Ct.  CI.  317. 

Statement  by  Mr.  Justice  Brown  t 
This  was  also,  as  in  the  last  case,  a  claim 
for  live  stock  taken  and  destroyed  in  Oc- 
tober, 1878,  by  certain  bands  of  the  Chey- 
enne and  Arapahoe  Indians,  the  suit  being 
against  the  United  States  and  Dull  Knife's 
and  Little  Wolf's  bands  of  Northern  Chey- 
ennes  and  the  Northern  and  Southern 
Cheyennes  and  Arapahoe  Indians.  Defend- 
ants disclaimed  responsibility  upon  the 
ground  that  the  depredation  was  committed 
by  an  independent  band  of  Indians,  not  then 
in  amity  with  the  United  States. 

The  court  of  claims  made  a  finding  of 
facts,  the  material  article  of  which  is  set 
forth  in  the  margin .t 
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*  Upon  these  findings  of  fact  the  court  de-» 
cided  as  a  conclusion  of  law:  « 
The  bands  of  Dull  Knife  and  Little  Wolf,* 
at  the  time  when*  the  depredation  was  com-* 
mitted,  were  independent  bands  of  Indians, 
within  the  intent  and  meaning  of  the  Indian 
depredation  act,  1891 ;  and  the  tribe  of 
Northern  Cheyennes,  the  defendants  herein, 
was  not  responsible  for  their  acts  of  depreda- 
tion, and  the  petition  should  be  dismissed. 
33  Ct.  CI.  317. 


Messrs.  Wm.  H.  Robeson  and  Wm.  B. 

King  for  appellant. 

Assistant  Attorney  General  Thompson 
and  Messrs.  Kle  Oldham  and  Lincoln  B. 
Smith  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  opinion  of  the  court  of  claims  sets 
forth  with  more  fullness  than  the  findings 
the  details  of  one  of  the  most  melancholy  of 
Indian  tragedies — a  shocking  story  of  near- 
ly 1,000  of  the  Northern  Cheyenne  tribe  re- 
moved from  the  Red  Cloud  reservation  in 
Nebraska  to  the  Southern  Cheyenne  and 
Arapahoe  reservation,  at  Fort  Reno  in  the 
Indian  territory;  of  the  profound  dissatisfac- 
tion of  Dull  Knife's  and  Little  Wolf's  bands, 
who  lived  apart  from  the  other  Indians  on 
the  reservation,  and  made  repeated  applica- 
tions to  the  government  to  be  returned  to 
what  they  termed  their  native  country  in 
the  Northwest;  of  no  notice  being  taken  of 
their  request,  when  over  300  of  them  broke 
away  from  the  reservation;  of  a  military 
force  from  Fort  Reno  sent  in  pursuit  of 
them  with  particular  instructions  to  induce 
the  Indians  to  come  back  without  resort  to 
force,  if  possible;  of  their  being  overtaken 
120  miles  from  Fort  Reno;  of  an  order  to 
return  to  the  reservation  and  a  reply  in  sub- 
stance that  they  did  not  wish  to  make  war 
but  that  they  would  rather  die  than  go  back. 
The  troops  immediately  fired  upon  them; 
they  returned  the  fire,  fled,  and  escaped; 
made  their  way  across  Kansas  and  Nebraska, 
twice  fighting  the  troops  as  well  as  a  body 
of  armed  citizens  who  attacked  them.  They 
were  finally  intercepted  by  other  troops,  and,^, 
after  some  fighting,  surrendered  on  October* 
3*1878,  and  were  taken  to  Fort  Robinson,* 
their  former  reservation  in  Nebraska.  It 
was  two  days  before  the  surrender,  October 
1,  1878,  that  the  property  of  the  claimant 
is  found  to  have  been  taken  or  destroyed  by 
these  Indians.  Up  to  the  time  they  were 
fired  upon  by  the  pursuing  troops  in  the  In- 
dian territory,  they  had  committed  no 
atrocity,  were  in  amity  with  the  United 
States,  and  desired  to  remain  so.  After 
they  were  fired  upon  their  flight  was  char- 
acterized by  the  usual  excesses  of  Indian 
warfare.  The  leading  chief  was  Dull  Knife, 
who  was  accompanied  by  Old  Crow  and  Wild 


1  Finding  of  foots. 
In  May,  187T,  987  Northern  Cheyennes,  men, 
weaken,  and  children,  were  removed  from  the 
Bed  Cloud  reservation  at  Fort  Robinson,  In  Ne- 
braska, to  the  Southern  Cheyenne  and  Arapa- 


hoe reservation  at  Fort  Reno,  In  the  Indian  ter- 
ritory. The  Cheyennes  went  voluntarily, 
though  reluctantly,  relying  In  part  npon  repre- 
sentations made  to  them  that  the  southern  res- 
ervation would  be  a  desirable  home,  and  In  part 
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Hog  with  some  of  their  bands,  but,  regarded 
aa  a  military  force,  they  were  under  the 
command  of  Doll  Knife.  The  band  at  the 
time  of  the  surrender  consisted  of  49  men, 
61  woinen,  and  48  children. 

The  main  body  of  the  Northern  Cheyennes, 
to  which  these  bands  seem  to  have  originally 
belonged,  both  in  the  Indian  territory  and 
on  the  Northern  Reservation,  were  in  amity 
with  the  United  States.  Although  these 
bands,  under  the  leadership  of  Dull  Knife, 
were  evidently  driven  into  hostility  with  the 
United  States  by  the  action  of  the  troops 
in  firing  upon  them  pending  a  peaceful  ef- 
fort to  induce  them  to  return  to  their  reser- 
vation, and  thereby  instituting  an  Indian 
warfare,  the  fact  still  remains  that  this  was 
an  independent  band  which  had  broken  away 
from  the  main  body  of  the  Cheyennes,  and 
was  acting  in  hostility  to  the  United  States 
and  to  all  the  frontiersmen  along  their  path 
of  retreat.  As  stated  in  the  opinion  of  the 
court:  "They  fought  and  fled,  and  scat- 
tered and  reunited.  They  fought  other  mili- 
tary commands  and  citizens  who  had  organ- 
ized to  oppose  them,  and  in  like  manner  they 
again  and  again  eluded  their  opponents, 
making  their  way  northward  over  innumera- 
ble hindrances.  They  had  not  sought  war, 
but  from  the  moment  when  they  were  fired 
upon  tliey  were  upon  the  warpath — men 
were  killed,  women  were  ravished,  houses 
were  burned,  crops  destroyed.  The  country 
through  which  they  fled  and  fought  was 
desolated,  and  they  left  behind  them  the 
usual  well-known  trail  of  fire  and  blood." 

While  the  ghastly  facta  of  this  case,  which 
are  set  forth  with  much  greater  detail  in 


the  opinion  of  the  court  of  claims,  appeals 
strongly  to  the  generosity  of  Congress  to$ 
recompense  those  who*have  suffered  by  the  • 
inconsiderate  and  hasty  action  of  the  troops 
in  driving  these  Indians  into  hostility,  they 
afford  no  ground  whatever  for  a  judgment 
against  the  tribes  to  which  these  Indians 
originally  belonged,  but  from  which  they 
had  separated  and  carried  on  independ- 
ent operations.  In  fact,  it  would  be  high- 
ly unjust  to  add  to  their  manifest  suf- 
ferings the  payment  of  these  damages 
from  their  annuities,  or  from  other 
funds  standing  to  their  credit.  Nor  does 
the  claim  make  a  case  against  the  Unit- 
ed States  under  the  act  vesting  jurisdiction 
in  the  court  of  claims.  We  are  not  at  lib- 
erty to  consider  the  circumstances  under 
which  these  Indians  were  driven  into  hos- 
tility to  the  United  States.  That  the  band 
was  not  in  amity  from  the  moment  it  was 
fired  upon  by  the  troops  is  entirely  clear. 
That  the  band  itself  was  beyond  the  control 
of  the  tribes  to  which  it  originally  belonged 
is  equally  clear.  As  stated  by  the  court  De- 
low:  "It  was  not  the  case  of  individual  In- 
dians wandering  from  the  main  body,  mur- 
dering and  destroying,  while  the  main  body 
remained  in  amity  with  the  United  States; 
but  it  was  the  case  of  an  entire  body  waging 
armed  resistance,  with  all  its  might  and  with 
all  the  ferocity  of  Indian  warfare,  against 
whatever  power  the  United  States  could 
bring  to  bear  upon  them.  The  fearful  exter- 
mination of  Dull  Knife's  band  by  the  respon- 
sible military  authorities  of  the  United 
States,  on  the  assumption  that  they  were  es- 
caping prisoners  of  war,  refutes  the  idea  of 


upon  what  they  understood  to  be  assurances 
that.  If  dissatisfied  with  It,  they  should  be 
brought  back.  Tbe  body  of  Indians  was  com- 
posed of  subdivisions  of  the  Cheyenne  tribe 
known  as  the  bands  of  Dull  Knife,  Little  Wolf, 
Wild  Hog,  and  Old  Crow.  These  so-called  bands 
had  no  autonomy,  and  had  not  been  recognized 
either  by  the  government  or  by  the  tribe  as  sep- 
arate entities.  They  were  natural  segregations 
of  civilized  Indiana  leading  a  nomadic  life  and 
living  In  groups  In  a  widely  extended  habitat. 
Tbe  so-called  chiefs  were  leaders  or  spokesmen, 
commonly  called  bead  men.  The  Indians  so  re- 
moved were  about  one  half  of  the  entire  tribe. 

On  the  reservation  at  Fort  Reno,  the  Chey- 
ennes of  Dull  Knife's  and  Little  Wolfs  bands 
lived  apart  from  otber  Indians  on  the  reserva- 
tion. Tbey  were  dissatisfied,  and  mads  repeat- 
ed applications  to  the  government  to  be  brought 
back  to  what  they  termed  their  native  country 
In  the  Northwest.  No  notice  being  taken  of 
their  request,  320  of  them  broke  away  from  the 
reservation  on  September  0,  1878.  The  com- 
manding officer  at  Fort  Reno  sent  a  military 
force  In  pursuit.  "The  officer  In  command  was 
particularly  Instructed  If  he  could  Induce  the 
Indians  to  come  back  without  resort  to  force  to 
do  so." 

Tbe  Cheyennes  were  overtaken  at  a  point  120 
miles  distant  from  Fort  Reno.  The  officer  In 
command  summoned  them  to  yield  and  return 
to  the  reservation.  Little  Wolf,  as  spokesman 
for  tbe  Cheyennes,  replied  In  substance  that 
they  did  not  wish  to  make  war,  but  that  they 
would  rather  die  than  go  back.  The  troops  Im- 
mediately fired  upon  the  Cheyennes,  who  re- 
turned the  fire,  and  then  fled  and  escaped.  They 
made  their  way  across  Kansas  and  Nebraska, 


twice  fighting  United  States  troops  and  likewise 
a  body  of  armed  citizens  who  attacked  them. 
In  tbe  northern  part  of  Nebraska  they  were  In- 
tercepted by  otber  troops,  and  after  some  fight- 
ing they  surrendered  on  the  3d  of  October,  and 
were  taken  to  Fort  Robinson.  Shortly  before 
this  surrender,  Little  Wolf  with  about  half  of 
the  party  had  separated  from  Doll  Knife,  and 
he  and  his  party  were  not  Included  In  the  sur- 
render. Old  Crow  and  Wild  Hog,  with  some  of 
their  bands,  accompanied  Dull  Knife's  party  la 
this  escape  from  the  Indian  territory.  The 
leading  chief  was  Dull  Knife,  and  the  Indiana 
regarded  as  a  military  force,  were  under  his 
command.  The  band  at  the  time  of  the  sur- 
render consisted  of  49  men,  51  women,  and  48 
children. 

Up  to  the  time  these  Cheyennes  were  fired 
upon  In  the  Indian  territory  by  the  pursuing 
troops  they  had  committed  no  atrocity  and 
were  In  amity  with  the  United.  States  and  de- 
sired to  remain  so.  After  they  were  fired  up- 
on, as  before  described,  their  flight  was  charac- 
terized by  the  usual  characteristics  of  Indian 
warfare.  During  tbe  period  of  this  flight — 
that  Is  to  say,  between  the  9th  of  September  and 
tbe  Sd  of  October,  18T8 — the  Northern  Chey- 
ennes, both  In  Indian  territory  and  on  the  north- 
ern reservations,  were  In  amity  with  the  United 
States. 

On  these  specific  facts  the  court  finds  the 
ultimate  facts,  that  at  the  time  when  the  dep- 
redation above  set  forth  was  committed  the 
tribe  of  Northern  Cheyenne  Indians  was  In  ami- 
ty with  the  United  States,  with  the  exception 
of  those  who  composed  the  bands  of  Dull  Knife 
and  Little  Wolf,  and  that  the  bands  of  Doll 
Knife  and  Little  Wolf  were  not  In  amity. 
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pre-existing  conditions  of  amity  and  render* 
It  preposterous."  The  fact  that  they  were 
treated  as  prisoners  of  war  also  refutes  the 
idea  that  they  were  murderers,  brigands,  or 
other  common  criminals. 

To  constitute  a  "band"  we  do  not  think 
it  necessary  that  the  Indians  composing  it 
he  a  separate  political  entity,  recognized  as 
•uch,  inhabiting  a  particular  territory,  and 
with  whom  treaties  had  been  or  might  be 
made.  These  peculiarities  would  rather 
give  them  the  character  of  tribes.  The  word 
"band"  implies  an  inferior  and  less  perma- 
nent organization,  though  it  must  be  of  suf- 
ficient strength  to  be  capable  of  initiating 
hostile  proceedings. 

The  opinions  of  the  court  below  in  both 
of  these  cases  are  so  thorough  and  satisfac- 
tory that  a  prolongation  of  this  opinion 
would  be  but  a  mere  repetition  of  those.  The 
law  which  controlled  the  disposition  of  the 
ease  just  decided  is  equally  applicable  here, 
and  the  judgment  of  the  Court  of  Claims 
dismissing  the  petition  is  therefore  affirmed. 

(180  U.  S.  268) 

W.  H.  ANSLEY,  M.  H.  Oleason,  and  R.  O. 
Edmonds,  Appts., 
v. 

N.  B.  AINSWORTH,  L.  C.  Burriss,  O.  E. 
Woods,  James  Elliott,  and  Ola  Coal  & 
Mining  Company. 

Appeal — from  court  of  Indian  territory. 

Appeal  to  the  Supreme  Court  of  the  United 
States  from  the  United  States  court  for  the 
central  district  of  the  Indian  territory.  In  a 
case  In  which  the  constitutionality  of  an  act 
of  Congress  Is  brought  in  question,  but  which 
Is  not  affected  by  the  Indian  appropriation 
act  of  July  1,  1808,  Is  not  authorized  by  the 
act  of  Congress  of  March  3.  1891,  |  13.  pro- 
Tiding  for  appeals  from  the  United  States 
court  In  that  territory  to  the  Supreme  Court 
of  the  United  Slates,  or  to  a  circuit  court  of 
appeals  in  the  eighth  circuit,  in  the  same 
manner  and  under  the  same  regulations  as 
from  the  circuit  or  district  courts  of  the 
United  States,  but  the  appeal  should  be  pros- 
ecuted to  the  court  of  appeals  In  the  Indian 
territory. 

[No.  136.] 

Submitted  December  SO,  1000.   Decided  Feb- 
ruary 11,  1901. 

APPEAL  from  a  decision  of  the  United 
States  court  in  the  Indian  Territory. 
Dismissed. 

Statement  by  Mr.  Chief  Justice  Fallen 
This  was  a  bill  filed  in  the  United  States 
court  in  and  for  the  central  district  of  the 
Indian  territory  by  W.  H.  Ansley,  M  H. 
Gleason,  and  R.  O.  Edmonds  against  N.  B. 
Ainsworth  *L.  C.  Burriss,  O.  E.  Woods,  James 
Elliott,  and  the  Ola  Coal  &  Mining  Company, 
alleging:  That  Ansley  was  by  blood  a 
member  and  citizen  of  the  Choctaw  Nation 
«f  Indians;  that  Oleason  and  Edmonds  were 
citizens  of  the  United  States  by  birth,  who 


by  intermarriage  with  members  of  the  Choc- 
taw Nation  had  become  citizens  of  that  na- 
tion ;  that  Ainsworth  was  a  citizen  of  the 
Choctaw  Nation  and  Burriss  a  citizen  of  the 
Chickasaw  Nation;  that  Woods  and  Elliott 
were  citizens  of  the  United  States ;  and  that 
the  mining  company  was  a  corporation  or- 
ganized under  the  laws  of  Kansas,  engaged 
in  operating  a  mine  in  the  Choctaw  Nation, 
Elliott  being  president,  and  Woods  general 
manager  thereof. 

The  bill  averred  that  in  November,  1890, 
Gleason  and  Edmonds  and  one  Riddle,  a 
citizen  by  blood  of  the  Choctaw  Nation,  dis- 
covered coal,  and  acquired  an  exclusive  and 
perpetual  right  to  a  coal  claim  to  themselves 
and  their  assigns  under  S  18  of  art.  7  of  the 
Choctaw  Constitution ;  the  laws,  usages,  and 
customs  of  that  nation;  and  acts  of  the 
Choctaw  Council;  and  that  in  February, 
1898,  Riddle  conveyed  his  undivided  one- 
third  interest  in  the  coal  claim  to  Ansley. 

That  Gleason,  Edmonds,  and  Riddle,  in 
1896,  contracted  with  Woods  to  work  the 
mine,  and  that  Woods  contracted  with  the 
mining  company  for  the  working  of  the 
same,  and  that  under  the  agreements  Glea- 
son, Edmonds,  and  Riddle  were  to  receive  a 
royalty. 

That  Ainsworth  and  Burriss  were  coat 
trustees  designated  by  the  governors  of  the 
Choctaw  and  Chickasaw  Nations,  respective- 
ly, and  appointed  by  the  President,  under 
the  act  of  Congress  of  June  28, 1898  (30  Stat, 
at  L.  610,  chap.  617),  which  act  ratified  an 
agreement  with  the  Choctaw  and  Chickasaw 
Nations,  known  as  the  "Atoka  Agreement," 
also  afterwards  ratified  by  the  people  of  said 
nations,  and  operated  to  annul  all  individ- 
ual leases  and  to  prohibit  the  payment  to 
or  receipt  by  individuals  of  any  royalty  on 
coal,  and  provided  that  all  royalties  should 
be  paid  into  the  Treasury  of  the  United 
States  for  the  benefit  of  the  tribes,  to  be 
drawn  therefrom  under  such  rules  and  regu- 
lations as  should  be  prescribed  by  the  Secre- 
tary of  the  Interior,  and  that  all  leases  for0 
the  working  of  coal  lands  entered  into  byg 
and*  between  persons  or  corporations  desir-* 
ing  to  mine  coal  and  the  mining  trustees 
of  the  Choctaw  and  Chickasaw  Nations 
should  be  approved  by  the  Secretary  of  the 
Interior. 

The  bill  was  filed  to  enjoin  Woods,  Elliott, 
and  the  mining  company  from  entering  into 
a  lease  with  Ainsworth  and  Burriss,  mining 
trustees  of  the  Choctaw  and  Chickasaw  Na- 
tions, and  denied  on  various  grounds  the  con- 
stitutionality and  validity  of  the  provisions 
of  the  act  of  Congress. 

The  United  States  court  for  the  central 
district  of  the  Indian  territory,  Clayton,  J., 
presiding,  held  that  there  was  no  equity  in 
the  bill,  and  sustained  a  demurrer  thereto, 
and,  complainants  declining  to  plead  fur- 
ther, dismissed  the  bill  with  costs,  where- 
upon an  appeal  was  allowed  to  this  court. 


Messrs.  Yancey  Lewis  and  /.  H.  Gor- 
don for  appellants. 

Mr.  J.  W.  McXond  for  appellees. 
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Mr.  Chief  Justice  Fmller  delivered  the 
opinion  of  the  court: 

The  objection  of  want  of  jurisdiction  over 
this  appeal  meet*  us  on  the  threshold. 

By  the  act  of  March  1,  1889,  entitled  "An 
Act  to  Establish  a  United  States  Court  in 
the  Indian  Territory,  and  for  Other  Pur- 
poses," 25  Stat,  at  L.  783,  chap.  333,  a 
court  was  established  with  a  single  Judge, 
whose  jurisdiction  extended  over  the  Indian 
territory,  and  it  was  provided  that  two 
terms  of  said  court  should  be  held  each  year 
at  Muscogee  in  that  territory,  and  such 
special  sessions  as  might  be  necessary  for 
the  despatch  of  business  in  said  court  at 
such  time  as  the  judge  might  deem  expedi- 
ent. 

May  2,  1890,  an  act  was  passed  "To  Pro- 
vide a  Temporary  Government  for  the  Ter- 
ritory of  Oklahoma,  to  Enlarge  the  Juris- 
diction of  the  United  States  Court  in  the 
Indian  Territory,  and  for  Other  Purposes," 
26  Stat,  at  L.  81,  93,  94,  chap.  182,  §§  29, 
30,  and  31,  which  defined  the  Indian  terri- 
tory; gave  additional  jurisdiction  to  the 
court  in  that  territory  as  therein  set  forth; 
and,  for  the  purpose  of  holding  terms  of  the 
court,  divided  the  territory  into  three  speci- 
fied divisions. 

*  By  §  5  of  the  judiciary  act  of  March  3, 1891, 
chap.  517  (20  Stat,  at  L.  826),  as  amended, 
appeals  or  writs  of  error  might  be  taken 
from  the  district  and  circuit  courts  directly 
to  this  court  in  cases  in  which  the  jurisdic- 
tion of  the  court  was  in  issue;  of  conviction 
of  a  capital  crime;  involving  the  construc- 
tion or  application  of  the  Constitution  of 
the  United  States;  and  in  which  the  consti- 
tutionality of  any  law  of  the  United  States, 
or  the  validity  or  construction  of  any  treaty 
made  under  its  authority,  was  drawn  in 
question. 

By  $  6  the  circuit  courts  of  appeals  estab- 
lished by  the  act  were  invested  with  appel- 
late jurisdiction  in  all  other  cases. 

The  13th  section  read:  "Appeals  and 
writs  of  error  may  be  taken  and  prosecuted 
from  the  decisions  of  the  United  States  court 
in  the  Indian  territory  to  the  Supreme  Court 
of  the  United  States,  or  to  the  circuit  court 
of  appeals  in  the  eighth  circuit,  in  the  same 
manner  and  under  the  same  regulations  as 
from  the  circuit  or  district  courts  of  the 
United  States,  under  this  act." 

March  1,  1895,  an  act  was  approved  enti- 
tled "An  Act  to  Provide  for  the  Appoint- 
ment of  Additional  Judges  of  the  United 
States  Court  in  the  Indian  Territory."  28 
Stat,  at  L.  693,  chap.  145.  This  act  divided 
the  Indian  territory  into  three  judicial  dis- 
tricts, to  be  known  as  the  northern,  central, 
and  southern  districts,  and  provided  for  two 
additional  judges  for  the  court,  one  of  whom 
should  be  judge  of  the  northern  district,  and 
the  other  judge  of  the  southern  district,  and 
that  the  judge  then  in  office  should  be  judge 
of  the  central  district.  The  judges  were 
clothed  wish  all  the  authority,  both  in  term 
time  and  in  vacation,  as  to  all  matters  and 
causes,  both  criminal  and  civil,  that  might 
be  brought  in  said  districts,  and  the 


superintending  control  over  commissioners' 
courts  therein,  the  same  authority  in  the 
judicial  districts  to  issue  writs  of  habeas 
corpus,  etc,  as  by  law  vested  in  the  judge 
of  the  United  States  court  in  the  Indian 
territory,  or  in  the  circuit  and  district 
courts  of  the  United  States.  The  judge' of 
each  district  was  authorized  and  empowered 
to  hold  court  in  any  other  district,  for  the^ 
trial  of  any  case  which  the  judge  of  such  5 
other  district  was  disqualified  from'trying,  • 
and  whenever  on  account  of  sickness,  or  for 
any  other  reason,  the  judge  of  any  district 
was  unable  to  perform  the  duties  of  his  of- 
fice, it  was  provided  that  either  of  the  other 
judges  might  act  in  his  stead  in  term  time 
or  vacation.  All  laws  theretofore  enacted 
conferring  jurisdiction  upon  the  United 
States  courts  held  in  Arkansas,  Kansas,  and 
Texas,  outside  of  the  limits  of  the  Indian 
territory,  as  defined  by  law,  as  to  offenses 
committed  within  the  territory,  were  re- 
pealed, and  their  jurisdiction  conferred  aft- 
er September  1,  1896,  on  the  "United  States 
court  in  the  Indian  territory." 

Section  11  of  this  act  read  as  follows: 
"Sec.  11.  That  the  judges  of  said  court 
shall  constitute  a  court  of  appeals,  to  be 
presided  over  by  the  judge  oldest  in  commis- 
sion as  chief  justice  of  said  court;  and  said 
court  shall  have  such  jurisdiction  and  pow- 
ers in  said  Indian  territory,  and  such  gen- 
eral superintending  control  over  the  courts 
thereof,  as  is  conferred  upon  the  supreme 
court  of  Arkansas  over  the  courts  thereof 
by  the  laws  of  said  state,  as  provided  by 
chapter  forty  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas,  and  the  provisions  Of 
said  chapter,  so  far  as  they  relate  to  the 
jurisdiction  and  powers  of  said  supreme 
court  of  Arkansas  as  to  appeals  and  writs 
of  error,  and  as  to  the  trial  and  decision  of 
causes,  so  far  as  they  are  applicable,  shall 
be,  and  they  are  hereby,  extended  over  and 
put  in  force  in  the  Indian  territory;  and  ap- 
peals and  writs  of  error  from  said  court  in 
said  districts  to  said  appellate  court,  in 
criminal  cases,  shall  be  prosecuted  under  the 
provisions  of  chapter  forty-six  of  said  Mans- 
fields's  Digest,  by  this  act  put  in  force  in  the 
Indian  territory.  But  no  one  of  said  judges 
shall  sit  in  said  appellate  court  in  the  deter- 
mination of  any  cause  in  which  an  appeal 
is  prosecuted  from  the  decision  of  any  court 
over  which  he  presided.  In  case  of  said  pre- 
siding judge  being  absent,  the  judge  next 
oldest  in  commission  shall  preside  over  said 
appellate  court,  and  in  such  case  two  of  said 
judges  shall  constitute  a  quorum.  In  all 
cases  where  the  court  is  equally  divided  in 
opinion,  the  judgment  of  the  court  below 
shall  stand  affirmed. 

"Writs  of  error  and  appeals  from  the* 
final  decisions  of  said  appellate  court  shall  § 
be  allowed,  and  may  be  taken  to  the*circuit* 
court  of  appeals  for  the  eighth  judicial  cir- 
cuit in  the  same  manner  and  under  the  same 
regulations  as  appeals  are  taken  from  the 
circuit  courts  of  the  United  States.  Said 
appellate  court  shall  appoint  its  own  clerk, 
who  shall  hold  his  office  at  the  pleasure  of 


Digitized  by 


Google 


21  SUPREME  COURT  REPORTER. 


Oct.  Tbbjc, 


said  court,  and  who  shall  receive  a  salary 
of  one  thousand  two  hundred  dollars  per  an- 
num. The  marshal  of  the  district  wherein 
such  appellate  court  shall  be  held  shall  be 
marshal  of  such  court.  Said  appellate  court 
shall  be  held  at  South  McAlester,  in  the 
Choctaw  Nation,  and  it  shall  hold  two  terms 
in  each  year,  at  such  times  and  for  such 
periods  as  may  be  fixed  by  the  court." 

The  Indian  appropriation  act  of  June  10, 
1896  (29  Stat,  at  L.  321,  339,  chap.  398), 
in  respect  of  the  proceedings  therein  re- 
ferred to,  provided  that  "if  the  tribe,  or  any 
person^  be  aggrieved  with  the  decision  of 
the  tribal  authorities  or  the  commission 
provided  for  in  this  act,  it  or  he  may  appeal 
from  such  decision  to  the  United  States  dis- 
trict court:  Provided,  however,  that  the  ap- 
peal shall  be  taken  within  sixty  days,  and 
the  judgment  of  the  court  shall  be  final." 

It  has  been  ruled  that  the  court  thus  de- 
scribed as  the  "United  States  district  court" 
was  the  United  States  court  in  the  Indian 
territory.  Stephens  v.  Cherokee  Nation,  174 
U.  S.  477,  43  L.  ed.  1062,  19  Sup.  Ct.  Rep. 
734. 

By  the  Indian  appropriation  act  of  June 
7,  1897,  chap.  3  (30  Stat,  at  L.  84),  provi- 
sion was  made  for  the  appointment  of  an 
additional  judge  for  the  United  States  court 
in  the  Indian  territory,  who  was  to  hold 
court  at  such  places  in  the  several  judicial 
districts  therein,  and  at  such  times,  as  the 
appellate  court  of  the  territory  might  des- 
ignate. This  judge  was  to  be  a  member  of 
the  appellate  court  and  have  all  the  author- 
ity, exercise  all  the  powers,  and  perform  the 
like  duties  as  the  other  judges  of  the  court, 
and  it  was  "Provided,  That  no  one  of  said 
judges  shall  sit  in  the  hearing  of  any  case 
in  said  appellate  court  which  was  decided 
by  him." 

By  this  act  it  was  also  provided : 
"That  on  and  after  January  first,  eigh- 
teen hundred  and  ninety-eight,  the  United 
States  courts  in  said  territory  shall  have 

•  original  and  exclusive  jurisdiction  and  au- 
§  thority  to  try  and  determine  all  civil  causes 

*  in  law  and  equity  thereafter  instituted,*and 
all  criminal  causes  for  the  punishment  of 
any  offense  committed  after  January  first, 
eighteen  hundred  and  ninety-eight,  by  any 
person  in  said  territory,  and  the  United 
States  commissioners  in  said  territory  shall 
have  and  exercise  the  powers  and  jurisdic- 
tion already  conferred  upon  them  by  exist- 
ing laws  of  the  United  States  as  respects  all 
persons  and  property  in  said  territory;  and 
the  laws  of  the  United  States  and  the  state 
of  Arkansas  in  force  in  the  territory  shall 
apply  to  all  persons  therein,  irrespective  of 
race,  said  courts  exercising  jurisdiction 
thereof  as  now  conferred  upon  them  in  the 
trial  of  like  causes;  and  any  citizen  of  any 
one  of  said  tribes  otherwise  qualified  who  can 
•peak  and  understand  the  English  language 
may  serve  as  a  juror  in  any  of  said  courts." 

The  Indian  appropriation  act  of  July  1, 
1898  (  30  Stat  at  L.  691,  chap.  646),  con- 
tained the  following: 

"Appeals  shall  be  allowed  from  the  United 


States  courts  in  the  Indian  territory  direct 
to  the  Supreme  Court  of  the  United  States 
to  either  party,  in  all  citizenship  cases,  and 
in  all  cases  between  either  of  the  Five  Civil* 
ized  Tribes  and  the  United  States  involving 
the  constitutionality  or  validity  of  any  leg- 
islation affecting  citizenship,  or  the  allot- 
ment of  lands,  in  the  Indian  territory,  un- 
der the  rules  and  regulations  governing  ap- 
peals to  said  court  in  other  cases:  Provid- 
ed, That  appeals  in  cases  decided  prior  to 
this  act  must  be  perfected  in  one  hundred 
and  twenty  days  from  its  passage;  and  in 
cases  decided  subsequent  thereto,  within 
sixty  days  from  final  judgment;  but  in  no 
such  case  shall  the  work  of  the  commission 
to  the  Five  Civilized  Tribes  be  enjoined  or 
suspended  by  any  proceeding  in,  or  order  of, 
any  court,  or  of  any  judge,  until  after  final 
judgment  in  the  Supreme  Court  of  the  Unit- 
ed States.  In  case  of  appeals,  as  aforesaid, 
it  shall  be  the  duty  of  the  Supreme  Court  to 
advance  such  cases  on  the  docket  and  dis- 
pose of  the  same  as  early  as  possible." 

In  Stephens  v.  Cherokee  Nation,  174  U.  S. 
446,  43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722, 
it  was  held  that  the  appeal  thus  granted  was 
intended  to  extend  only  to  the  constitution- 
ality or  validity  of  the  legislation  affecting 
citizenship  or  allotment  of  land  in  the  In- 
dian territory.  9 

Thus,  it  is  seen  that  the  act  of  March  \,% 
1895,  created  a  court* of  appeals  in  the  In-* 
dian  territory,  with  such  superintending 
control  over  the  courts  in  that  territory  as 
the  supreme  court  of  Arkansas  possessed 
over  the  courts  of  that  state  by  the  laws 
thereof;  and  the  act  also  provided  that 
"writs  of  error  and  appeals  from  the  final 
decision  of  said  appellate  court  shall  be  al- 
lowed, and  may  be  taken  to  the  circuit  court 
of  appeals  for  the  eighth  judicial  circuit  in 
the  same  manner  and  under  the  same  regu- 
lations as  appeals  are  taken  from  the  cir- 
cuit courts  of  the  United  States,"  which  nec- 
essarily deprived  that  court  of  jurisdiction 
of  appeals  from  the  Indian  territory  trial 
court  under  §  13  of  the  act  of  1891. 

Prior  to  the  act  of  1895,  the  United  States 
court  in  the  Indian  territory  had  no  juris- 
diction over  capital  cases,  but  by  that  act 
its  jurisdiction  was  extended  to  embrace 
them,  and  we  held,  in  Brown  v.  United 
States,  171  U.  S.  631,  43  L.  ed.  312,  19  Sup. 
Ct.  Rep.  66,  that  this  court  had  no  juris- 
diction over  capital  cases  in  that  court,  the 
appellate  jurisdiction  in  such  cases  being 
vested  in  the  appellate  court  of  the  Indian 
territory. 

In  Stephens  v.  Cherokee  Nation,  we 
thought  it  unnecessary  to  determine  whether 
the  effect  of  the  act  of  1895  was  to  render 
the  13th  section  of  the  act  of  1891  wholly  in- 
applicable, as  the  judgments  of  the  United 
States  courts  in  the  Indian  territory  in  the 
cases  there  considered  were  made  final  be- 
low by  the  act  of  1896,  and  the  appeals  were 
regarded  as  having  been  in  terms  granted 
from  those  judgments  by  the  act  of  1898. 

But  this  case  is  not  affected  by  the  act  of 
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1898,  and  we  are  of  opinion  that  it  does  not 
come  within  the  13th  section  of  the  act  of 
1891.  In  accordance  with  the  legislation 
subsequent  to  1801,  the  appeal  should  have 
prosecuted  to  the  court  of  appeals  in 


the  Indian  territory.  The  question  wheth- 
er or  not  an  appeal  would  lie  to  this  court 
from  that  court  does  not  arias  oa  this  rec- 
ord. (Himfisaj. 
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(180  U.  S.  276) 

CITY  OP  LAMPASAS,  Plff.  in  Bit, 

JAMES  M.  BELL. 

Appeal — constitutional  question — who  may 
raise. 

X.  The  contention  that  a  new  incorporation  of 
a  city,  bringing  In  people  who  were  not  form- 
erly In  the  city,  without  giving  them  any  op- 
portunity to  be  heard,  la  In  violation  of  their 
constitutional  rights,  cannot  be  made  by  the 
city  on  behalf  of  such  people,  who  have  not 
objected  to  the  incorporation  on  that  ground, 
so  as  to  raise  a  constitutional  question  for 
the  purpose  of  a  direct  appeal  to  the  Supreme 
Court  of  the  United  States  from  a  circuit 
court  under  the  judiciary  act  of  1891,  I  S 
(26  Stat,  at  L.  828,  chap.  517),  In  an  action 
against  the  city  on  unpaid  coupons  for  In- 
terest on  bonds  Issued  after  the  new  Incorpo- 
ration. 

X  Questions  which  can  be  raised  under  any  of 
the  subdivisions  of  I  5  of  the  judiciary  act 
of  1801  (26  Stat,  at  L.  828,  chap.  517),  for 
the  purpose  of  a  direct  appeal  to  the  Supreme 
Court  of  the  United  States  from  a  circuit 
court,  must  be  real,  and  must  present  con- 
troversies that  are  substantial,  not  only  from 
the  nature  of  the  principles  invoked,  but  from 
the  relation  to  them  of  the  party  by  whom 
they  are  Invoked. 

[No.  115.] 

Argued  December  3,  1900.   Decided  Febru- 
ary 11,  1901. 

TN  ERROR  to  the  Circuit  Court  of  the 
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power  to  construct  waterworks,  impose  and 
collect  taxes,  not  exceeding  1  per  cent  per 
annum,  and  to  issue  bonds  for  public  im- 
provements. 

Officers  were  elected,  and  the  municipal 
government  was  exercised  by  them  from 
1873  to  1876.  In  1876  a  mayor  and  alder- 
men were  elected  who  favored  abolishing  the 
municipal  government.  They  formally  re- 
solved to  resign  and  did  so,  and  abandoned 
their  offices.  What  municipal  government, 
if  any,  existed  between  1876  and  1883  the 
record  does  not  show.  It  is,  however,  stipu- 
lated that  the  city  was  the  "county  seat  of 
Lampasas  county  and  had  a  population  in 
1876  of  about  800;  that  until  the  year  1882 
the  said  town  was  without  railroad  facili- 
ties, when  upon  advent  of  a  railroad  it  be- 
gan to  grow  rapidly,  and  by  April,  1883,  had 
a  population  of  about  4,600  people  with 
street  railroad  and  other  improvements. 
About  1884  the  population  began  to  decline, 
and  continued  to  decline  until  about  1890." 
Until  1882  the  business  part  of  the  city  was 
generally  confined  to  the  courthouse  square 
and  to  streets  laid  out  from  it,  and  was 
within  the  territorial  limits  as  originally  in- 
corporated. In  1882  and  afterwards  busi- 
ness houses  were  built  outside  of  said  limits 
but  inside  the  boundaries  as  incorporated  in 
1883,  hereinafter  mentioned,  and  business 
has  been  transacted  there  since. 

In  February,  1883,  under  the  provisions 
of  the  general  laws  of  Texas,  Title  XVII. » 

_     of  the  Revised  Statutes,  a  petition  of« 

United  States  for  the  Western  District  of  frnore  than  fifty  qualified  voters,  living  in* 


Texas  to  review  a  decision  in  favor  of  the 
plaintiff  against  a  eity  for  interest  on  bonds. 
Dismissed. 

Statement  by  Mr.  Justice  MoKenna: 
This  suit  is  brought  to  recover  the  amount 
of  certain  unpaid  coupons  for  interest  on 
"Lampasas  City  Waterwork  Bonds."  The 
main  controversy  on  the  merits  depends  up- 
on whether  the  plaintiff  in  error  is  the  same 
municipal  corporation  which   issued  the 
bonds,  or  is  its  successor  in  liability.  There 
are  minor  questions  turning  upon  the  provi- 
sions of  ordinances  and  tie  observance  of 
*•  their  requirements.    Besides,  a  question  un- 
£  der  the  Constitution  of  the  United  States  is 
*  claimed  to  have  been  raised*  in  the  circuit 
court  by  the  plaintiff  in  error,  and  upon  this 
is  based  the  right  to  bring  the  case  here 
rather  than  take  it  to  the  circuit  court  of 
appeals.   The  facts  are  stipulated  and  are 
very  voluminous,  but  the  view  we  take  of 
the  constitutional  question  enables  us  to 
omit  much  detail. 

The  city  of  Lampasas  was  incorporated  by 
special  act  of  the  legislature  in  1873,  under 
the  name  of  the  "Corporation  of  the  City  of 
Lampasas,"  with  boundaries  containing  an 
area  of  653  acres.  Its  officers  were  to  be 
elective,  and  consist  of  a  mayor,  a  board  of 
aldermen  of  eight  members,  five  of  whom 
should  constitute  a  quorum.  Their  term  of 
office  was  to  be  two  years  and  until  their 
successors  should  be  elected  and  qualify. 
The  act  made  no  provisions  for  the  dissolv- 


and  around  the  limits  of  the  city,  was  pre- 
sented to  the  county  judge  who,  in  accord- 
ance with  the  prayer  thereof,  ordered  an 
election  to  determine  whether  the  persons 
living  within  the  limits  in  the  petition  set 
out  should  incorporate  as  a  city  of  more 
than  1,000  inhabitants.  The  election  was 
held,  resulting  in  a  majority  vote  for  incor- 
poration— persons  voting  who  lived  inside 
and  outside  of  the  limits  of  the  special  char- 
ter. Upon  the  return  of  the  election  the 
county  judge  declared  the  result,  and  de- 
clared the  city  duly  incorporated  within  the 
limits  petitioned  for,  which  embraced  prac- 
tically all  of  the  lands  within  the  special 
charter,  and  extended  nearly  one  half  mile 
west,  north  and  east  thereof,  to  and  includ- 
ing the  railroad  depot — an  area  of  1,495 
acres. 

A  municipal  government  was  organized 
with  the  officers  prescribed  by  the  law- 
some  of  the  aldermen  residing  outside  of 
the  limits  contained  in  the  special  charter — 
and  exercised  all  of  the  functions  of  a  city 
of  1,000  inhabitants  organized  under  the 
general  laws  of  the  state  without  anyone 
contesting  or  dieputing  the  validity  of  its 
lawful  right  to  do  so,  until  November  4, 
1889,  when  proceedings  in  the  nature  of  quo 
warranto  were  instituted  to  declare  the  in- 
corporation of  1883  invalid  on  the  ground 
that  the  special  charter  of  1873  had  never 
been  repealed. 

The  suit  was  instituted  without  the  di- 
rection of  the  attorney  general  of  the  state 


ing  of  the  corporation.  The  city  was  given  or  other  executive  officers,  and  without  mak- 
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ing  any  of  the  creditors  of  the  corporation 
parties.  The  judgment  of  ouster  was  en- 
tered against  the  officers  of  the  city,  which 
was  affirmed  on  appeal  by  the  supreme  court 
of  the  state.  Largen  v.  State  ex  rel.  Abney, 
It  Tex.  323,  13  S.  W.  161. 

The  ousted  officers  thereafter  ceased  to 
act,  and  upon  authority  of  the  county  judge 
officers  were  elected  on  the  22d  of  March, 
1890,  as  provided  in  the  charter  of  1873, 
and  by  persons  living  within  the  limits  de- 
fined by  said  charter,  and  the  mayor  and 
aldermen  so  elected  organized  March  19,  and 
on  the  22d  by  unanimous  vote  resolved  to 
accept  the  provisions  of  "Title  XVII.  of  the 
Revised  Statutes  of  the  state  of  Texas  in 
lieu  of  the  charter  granted  by  the  legisl- 
ature." A  copy  of  the  resolutions  was  duly 
£  certified  and  recorded,  as  required  by  law, 
•  and  the  city  at  once  assumed  to  act  under 
the  general  charter  provided  in  Title  XVII. 
and  is  now  acting  thereunder. 

On  December  26,  1890,  there  was  added  to 
the  city  by  a  vote  of  the  citizens  of  the  added 
territory  a  greater  part  of  the  lands  west' 
which  were  included  within  the  limits  of 
1883,  and  one  tier  of  blocks  additional,  and 
the  city  assumed,  and  has  since  exercised  ju- 
risdiction over  that  part  lying  north  and 
east  of  the  limits  of  1873,  and  which  was  in- 
cluded within  the  limits  of  1883.  The  area 
added  contained  428  acres,  and  embraced  the 
greater  part  of  the  residence  property  of  the 
city  outside  of  the  original  charter  limits 
of  1873.  The  property  lying  norm  and  east 
of  the  original  limits,  and  not  included 
within  the  incorporation  of  1890,  contains 
seventy-seven  residence  houses,  occupied  by 
persons,  90  per  cent  of  whom  follow  some 
kind  of  business  within  the  town  as  defined 
by  the  limits  of  1873. 

The  books  and  papers  of  the  city  govern- 
ment under  the  charters  of  1873  and  1883 
were  lost,  except  the  assessment .  rolls  of 
1889,  from  which  it  appears  that  the  as- 
sessed value  of  all  lands  within  the  city  lim- 
its of  1889  was  $604,420,  personal  property 
about  $400,000,  and  that  the  assessment  was 
divided  as  follows:  As  to  lands,  no  divi- 
sion being  shown  as  to  personal  property, 
vie.,  within  the  limits  of  1873,  $452,444; 
within  that  part  added  in  December,  1890, 
$167,915;  and  within  the  parts  north  and 
east,  $68,970.  The  assessment  roll  also 
showed  the  names  of  438  voters,  divided  as 
follows:  Old  limits  of  1873,  175;  part  add- 
ed in  December,  1890,  107;  parts  north  and 
east,  90. 

In  January,  1885,  acting  under  the  then 
charter,  and  not  under  the  charter  of  1873, 
the  city,  in  good  faith,  upon  the  demand  of 
the  business  men  of  the  city  for  fire  protec- 
tion, and  to  furnish  water  to  the  city,  then 
having  a  population  of  4,500,  determined  to 
build  a  system  of  waterworks,  and  to  pay 
for  the  same  by  the  sale  of  bonds,  and  to  this 
end,  after  full  and  fair  discussion,  passed 
the  ordinances  under  which  the  bonds  in  con- 
troversy were  issued. 

The  other  facts  relate  to  the  passage  of 
the  ordinance  providing  for  the  building  of 
21  S.  C— 24. 


the  waterworks  for  which  the  bonds  were  is- 
sued; the  advertisement  of  bids  under  the0 
ordinance;  the  inability  of  the  city  to  get* 
other  than  cash  bids;  the  awarding,  in*con-« 
sequence,  of  the  contract  to  a  bidder  who  was 
willing  to  build  a  system  for  $40,000,  where- 
as the  actual  cost  of  the  work,  allowing 
nothing  for  profits  to  the  contractor,  was 
$26,276 ;  the  location  of  the  works,  some  por- 
tion being  shown  to  be  inside  the  limits  of 
the  new  incorporation,  and  some  portion 
outside  such  limits ;  the  payment  of  interest 
on  the  bonds  for  1889;  the  decision  of  the 
city  in  1892,  by  vote,  to  take  charge  of  the 
public  schools  and  maintain  them,  and  in 
1893  to  build  a  school  building,  and  the  is- 
suing of  bonds  therefor  amounting  to  $18,- 
000,  bearing  interest  at  6  per  cent,  and  by 
the  proceeds  of  which  a  school  building  was 
erected,  it  being  believed  and  the  fact  certi- 
fied to  the  state  comptroller,  that  the  city 
had  no  outstanding  bonds;  the  form  of  the 
bonds  and  their  indorsements,  and  the  for- 
malities of  their  execution,  and  what  ap- 
peared as  to  their  registration  in  the  office  of 
the  state  comptroller  and  what  appeared 
as  to  the  assessed  value  of  the  prop- 
erty of  the  city. 

It  was  also  stipulated  that  the  defendant 
in  error  is  the  owner  and  holder  of  102  cou- 
pons each,  for  the  sum  of  $35,  maturing  at 
different  dates,  which  coupons  except  as  to 
due  date  and  number  of  bond  are  of  the  fol- 
lowing form: 

$35.      The  City  of  Lampasas  $35. 
will  pay  the  bearer  thirty-five  dollars  at  the 
office  of  S.  M.  Swenson  &  Son,  in  the  city  of 
New  York,  or  at  the  treasurer's  office  in  the 

city  of  Lampasas,  on  the  1st  day  of  , 

189 — ,  being  six  months'  interest  on  bond 
No. — .        "  S.  8.  Potts,  Secretary. 

And  it  was  further  stipulated  that  of 
those  coupons,  "forty-two  in  number,  being 
numbers  9  to  15  inclusive  on  bonds  Nos.  8  to 
13  inclusive,  became  due  more  than  four 
years  before  the  institution  of  this  suit,  and 
if  plaintiff  is  entitled  to  recover  in  this  ac- 
tion he  is  entitled  to  recover  the  sum  of 
$2,100  principal  and  $452.70  interest  due  on 
the  remaining  sixty  coupons  mentioned  in 
his  petition." 

From  the  facts  the  circuit  court  found  the 
following: 

"That  within  the  city  of  Lampasas,  as  now 
organized  and  as  it  has  existed  since  1890, 
there  is  embraced  substantially  all  of  then 
persons  and  property  embraced  within  thej£ 
limits  of  said  city'as  it  existed  under  the* 
charter  adopted  in  1883  by  vote  of  the  peo- 
ple, and  which  was  recognized  and  acted  up- 
on by  them  as  a  valid  city  government  from 
its  adoption  until  the  quo  warranto  proceed- 
ings against  Largen  and  his  associate  offi- 
cers in  1889,  during  which  time  the  officers 
assuming  to  act  as  officers  under  said  gener- 
al charter  were  elected  in  good  faith  by  all 
persons  residing  within  the  limits  of  the 
charter  of  1883,  and  as  such  officers  in  good 
faith  discharged  the  duties  of  their  respec- 
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tive  offices  without  dispute  by  any  person  re- 
siding within  the  restricted  limits  of  the 
charter  of  187S  or  by  persons  living  outside 
of  the  same." 

And  as  conclusions  of  law  found: 

"1.  The  coupons  in  suit  constitute  a  valid 
and  existing  liability  against  the  present 
city  of  Lampasas,  except  that  coupons  Noa.  9 
to  15,  inclusive,  being  42  in  number,  are 
barred  by  the  statute  of  limitation,  and  the 
remaining  60  coupons  sued  upon,  not  being 
barred  by  the  statute,  are  valid,  and  the  de- 
fendant should  be  required  to  pay  the  same. 
Bhapleigh  v.  Son  Angela,  167  U.  8.  646,  42  L. 
ed.  310,  17  Sup.  Ct.  Rep.  057;  Lampasas  v. 
Talcott,  decided  by  circuit  court  of  appeals, 
fifth  circuit,  on  the  9th  day  of  May,  1899,  36 
C.  C.  A.  318,  94  Fed.  Rep.  457. 

"2.  Judgment  is  therefore  rendered  in 
favor  of  the  plaintiff  against  the  defendant, 
the  city  of  Lampasas,  for  the  sum  of  $2,552.- 
70,  with  interest  thereon,  at  the  rate  of  6 
per  cent  per  annum,  from  the  date  hereof, 
and  all  costs  of  suit.  To  the  judgment  ren- 
dered and  the  additional  conclusion  of  fact 
the  defendant  in  open  court  excepts." 

The  circuit  court  then  allowed  this  writ 
of  error. 

Messrs.  John  O.  Chamberlain,  J.  O. 
Matthews,  Clarence  H.  Miller,  Front  Fiset, 
and  W.  E.  Browning  for  plaintiff  in  error. 

Messrs.  Henry  B.  B.  Stapler,  Robert  O. 
West,  and  T.  B.  Cochrane  for  defendant  in 
error. 

Mr.  Justice  MeXeana  delivered  the  opin- 
«)ion  of  the  court: 

g  The  principle  and  contention  of  the  as- 
•  eignments  of  error,  "which  are  based  on  the 
Constitution  of  the  United  States,  are  ex- 
pressed in  the  fourth  assignment,  as  follows: 
"The  court  erred  in  its  last  conclusion  of 
facts,  its  conclusions  of  law,  and  the  judg- 
ment rendered  thereon  because  the  organi- 
sation formed  in  1883  under  and  by  virtue 
of  which  the  bonds,  the  coupons  of  which 
are  sued  on,  were  issued,  was  not  only  void- 
able, but  wholly  void,  for  the  reason  that 
such  organization  was  attempted  to  be 
formed  under  the  general  laws  of  the  state 
of  Texas,  with  power  to  levy  and  collect 
taxes,  which  general  laws  of  the  state  of 
Texas  then  in  force  and  embraced  in  Title 
XVII.  of  the  Revised  Statutes  of  1879,  re- 
lating to  the  formation  of  municipal  corpo- 
rations, and  the  levy  and  collection  of  taxes 
thereby,  were  in  violation  of  9  1  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  in  that  the  boundaries  of  such 
corporations  were  not  fixed  by  the  legisla- 
ture, nor  do  said  statutes  make  any  provi- 
sions by  which  said  boundaries  can  be  fixed 
by  any  tribunal  or  official  before  whom  the 
residents  of  the  territory  proposed  to  be  in- 
corporated could  be  heard  as  to  whether  they 
should  be  included  in  or  made  subject  to 
taxation  in  the  proposed  corporation." 

The  same  claim  was  made  in  substantially 
the  same  words  in  the  answer  of  the  plain- 
tiff in  error  in  the  court  below,  and  the  spe- 
cific injury  alleged  was  "that  the  taxpayers 


residing  within  the  boundaries  fixed  by  said 
act  of  1873  will  be  required  to  pay  more 
than  one  half  of  the  principal  and  interest 
due  and  to  become  due  on  said  bonds,  where- 
by they  will  be  deprived  of  their  property 
without  due  process  of  law." 

This  court  has  only  jurisdiction  by  appeal 
or  writ  of  error  directly  from  the  circuit 
court  in  certain  cases,  one  of  which  is  when 
"the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  States."  Sec.  5  of 
the  Judiciary  Act  of  1891,  26  Stat,  at  L. 
828,  chap.  517.  But  the  claim  must  be  real 
and  substantial.  A  mere  claim  in  words  is 
not  enough.  We  said  by  the  Chief  Justice 
in  Western  U.  Teleg.  Co.  v.  Ann  Arbor  R. 
Co.  178  U.  S.  239,  44  L.  ed.  1052,  20  Sup.  Ct 
Rep.  867 :  "When  a  suit  does  not  really  and 
substantially  involve  a  dispute  or  contro- 
versy as  to  the  effect  or  construction  of  then 
Constitution  or  laws  of  the  United  States,* 
upon  the  determination* of  which  the  result* 
depends,  it  is  not  a  suit  arising  under  the 
Constitution  or  laws.  And  it  must  appear 
on  the  record,  by  a  statement  in  legal  and 
logical  form,  such  as  is  required  in  good 
pleading,  that  the  suit  is  one  which  does 
really  and  substantially  involve  a  dispute  or 
controversy  as  to  a  right  which  depends  on 
the  construction  of  the  Constitution  or  soma 
law  or  treaty  of  the  United  States,  before 
jurisdiction  can  be  maintained  on  this 
ground.  Little  York  Gold-Washing  A  Wa- 
ter Co.  v.  Keyes,  96  U.  S.  199,  24  L.  ed.  656; 
Blackbvrn  v.  Portland  Cold  Min.  Co.  175  U. 
S.  571,  44  L.  ed.  276,  20  Sup.  Ct  Rep.  222. 

It  is  contended  that  the  residents  of  the 
territory  incorporated  in  1883  were  not 
given  an  opportunity  to  be  heard  "whether 
they  should  or  should  not  be  included  in  or 
made  subject  to  taxation  in  the  proposed 
corporation."  It  is  hence  deduced  that  the 
incorporation  of  1883  was  wholly  void,  and 
in  consequence  the  bonds  sued  on  were  also 
wholly  void,  because  the  law  of  the  state  under 
which  the  incorporation  was  made,  to  wit 
Title  17  of  the  Revised  Statutes  of  1879,  re- 
lating to  the  formation  of  municipal  corpo- 
rations, and  the  levy  and  collection  of  taxes 
thereby,  was  in  violation  of  5  1  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  But  what  concern  is  it  of  the 
plaintiff  in  error  whether  the  residents  of 
such  territory  were  or  were  not  given  an  op- 
portunity to  be  heard  t  It  had  no  proprie- 
tary right  or  interest  in  "territory  proposed 
to  be  incorporated ;"  it  was  put  to  no  hazard 
of  taxation  without  a  hearing,  nor  can  it 
stand  in  judgment  for  those  who  had  such 
interest  or  were  put  to  such  hazard.  It  was 
certainly  the  right  of  the  residents  of  the 
territory  to  submit  to  incorporation  and  ac- 
cept its  burdens  and  its  benefits.  And  the 
record  shows  that  there  was  no  question  of 
its  validity  for  six  years.  When  questioned 
it  was  not  on  the  ground  that  it  was  incor- 
porated under  an  unconstitutional  statute — 
not  on  the  ground  that  it  was  imposed  with- 
out a  hearing  on  unwilling  subjects — but 
on  the  ground  that  the  prior  inec 
tion  of  1873  had  not  ceased  to  exist 


Digitized  by 


Google 


1000. 


UNITED  STATES  T.  BEEBE. 


871 


We  said  in  Clark  v.  Kansas  City,  170  U. 
8.  114,  44  L.  ed.  302,  20  Sup.  Ct  Rep.  284 
(quoting  from  Cooley,  Const.  Lim.  }  106), 
that  "  'a  court  will  not  listen  to  an  objection 

8 made  to  the  constitutionality  of  an  act  by 
a  party  whose  rights  it  does  not  affect,  and 
•  who  has  therefore  no  interest  in  defeating 
it.' "  That  is,  a  legal  interest  in  defeating 
it.  The  objection  of  unconstitutionality  of 
a  statute  must  be  made  by  one  having  the 
right  to  make  it,  not  by  a  stranger  to  its 
grievance.  "To  this  extent  only  is  it  nec- 
essary to  go  in  order  to  secure  and  protect 
the  rights  of  all  persons  against  the  unwar- 
ranted exercise  of  legislative  power,  and  to 
this  extent  only,  therefore,  are  courts  of  jus- 
tice called  on  to  interpose."  Wellington, 
Petitioner,  10  Pick.  87,  06,  26  Am.  Dec.  631, 
835. 

It  follows  necessarily  that  the  plaintiff 
in  error  has  no  legal  interest  in  the  consti- 
tutional question  which  it  raised,  and  upon 
which  it  claims  the  right  to  come  directly 
to  this  court  from  the  circuit  court  under 
section  5  of  the  act  of  1801,  supra.  To  per- 
mit it  to  come  here  directly  from  the  cir- 
cuit court  would  make  a  precedent  which 
would  lead  to  the  destruction  of  the  statute. 
We  repeat,  the  questions  which  can  be  raised 
under  any  of  the  subdivisions  of  section  S 
of  the  act  must  be  real,  the  controversies 
they  present  must  be  substantial,  not  only 
from  the  nature  of  the  principles  invoked, 
but  from  the  relation  of  the  party  to  them 
by  whom  they  are  invoked. 

Writ  of  error  dismissed. 


(180  TJ.  8.  34S) 

UNITED  STATES,  Appt, 
v. 

EUGENE  BEEBE,  William  A  Henshaw,  et 
ok 

Judgment* — hill  to  set  aside — fraud  in-  ob- 
taining— power  of  district  attorney  to  ac- 
cept compromise — multifariousness  in  bill. 

J.  A  compromise  Judgment  will  not  be  set  aside 
on  tbe  ground  of  fraud,  because  of  represen- 
tations by  the  defendants  that  they  were 
without  property  and  that  nothing  could  be 
realised  by  execution  against  them,  when  no 
representations  an  made  with  respect  to  the 
merits  of  the  cause  of  action,  and  especially 
where  the  complaint  Itself  Is  based  upon  the 
fact  of  their  Insolvency. 

9.  A  district  attorney  has  no  authority  to  ac- 
cept a  compromise  Judgment  In  favor  of  the 
United  States  merely  because  of  representa- 
tions by  the  defendants  that  they  have  no 
property  and  that  an  execution  against  them 
would  avail  nothing,  while  they  agree  that. 
If  the  compromise  Judgment  shall  be  entered. 
It  shall  be  paid. 

8.  There  was  no  ratification  of  an  unauthor- 
ised Judgment  of  compromise  entered  In  favor 
of  tbe  United  States,  nor  any  laches  In  at- 
tacking It,  where  there  was  a  delay  of  a  little 
more  than  five  years  after  the  Judgment  was 
entered  before  steps  were  taken  to  set  It  aside, 
but  this  was  due  to  the  fact  that  no  one  hav- 
ing authority  to  act  had.  any  knowledge  of 
the  facts  until  that  time. 

4.   An  offer  to  repay  the  money  received  In 


payment  of  a  compromise  Judgment  In  favor 
of  tbe  United  States  Is  not  necessary  In  a 
bill  by  the  United  States  to  set  aside  the 
Judgment  on  the  ground  that  a  larger  sum 
was  due,  since.  If  that  Is  found  to  be  the  ease, 
a  credit  of  the  payment  can  be  made,  and,  If 
nothing  Is  found  due.  Judgment  can  be  en- 
tered against  the  United  States  for  the 
amount  of  such  payment. 
6.  An  amendment  to  a  bill  by  the  United 
States  against  a  surety  on  an  official  bond, 
setting  up  an  additional  claim  against  him 
on  another  bond,  does  not  make  the  bill  mul- 
tifarious. 

[No.  71 J 

Argued  November  6,  7,  1900.   Decided  Feb- 
ruary tS,  1901. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decision  affirming  a.  judgment 
dismissing  a  bill  by  the  United  States 
against  sureties  on  a  bond.  Reversed. 

See  same  case  below,  34  C.  C.  A.  321,  02 
Fed.  Rep.  244. 

Statement  by  Mr.  Justice  Feckhami 

On  the  10th  day  of  March,  1890,  the  Unit- 
ed States  brought  suit  in  the  circuit  court 
of  the  United  States  for  the  middle  district 
of  Alabama,  against  Eugene  Beebe  and  the 
heirs  at  law  of  one  Ferris  Henshaw,  de- 
ceased, praying  that  two  separate  judg- 
ments in  favor  of  the  United  States  (on* 
against  Beebe  and  the  other  against  the  ad- 
ministrator of  Henshaw)  should  be  set  aside 
and  vacated;  for  the  removal  of  the  admin- 
istration of  the  estate  of  Henshaw  into  that 
court;  for  an  accounting  by  Beebe  and  the 
other  defendants  by  reason  of  the  liability 
of  Beebe  and  Henshaw  on  the  bond  of  Fran- 
cis Widmer,  late  collector  of  internal  reve- 
nue in  the  second  district  of  Alabama,  and 
that  the  amount  found  due  on  the  account- 
ing should  be  made  a  prior  lien  on  the  land 
described  in  the  bill,  and  for  other  relief. 

The  defendants  demurred  to  the  bill  and 
the  court  sustained  the  same,  after  which-* 
the  bill  was  amended  and  again  demurred^ 
'to.   The  defendant  Beebe  died  August  24,* 
1804,  and  the  complainant  revived  the  suit 
against  his  heirs  at  law,  and  subsequently 
the  court  sustained  the  demurrers  to  the 
amended  bill,  and  the  judgment  dismissing 
the  bill  was  upon  appeal  affirmed  by  the  cir- 
cuit court  of  appeals  for  the  fifth  circuit, 
and  from  that  judgment  of  affirmance  the 
United  States  has  appealed  to  this  court. 

The  following  facts  were  set  forth  in  the 
bill:  Some  time  in  1873  one  Francis  Wid- 
mer was  appointed  collector  of  internal  rev- 
enue for  the  second  district  of  Alabama,  and 
Eugene  Beebe  and  Ferris  Henshaw  became 
sureties  on  his  bond  in  the  sum  of  $50,000. 
Widmer  defaulted  and  failed  to  account  for 
and  pay  over  to  the  government  the  sum  of 
$28,168.66  public  moneys  that  had  come  into 
his  hands  as  collector,  which  sum  was  duo 
the  United  States,  with  interest  thereon 
from  January  1,  1874.  Beebe  and  Henshaw 
bad  for  many  years  been  partners  in  busi- 
ness, and  were  joint  owners  in  fee  of  certain 
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real  estate  described  in  the  bill  and  situat- 
ed in  the  county  of  Montgomery  and  state 
of  Alabama.  Henshaw  died  there,  intestate, 
April  19,  1879,  leaving  certain  of  the  defend- 
ants named  in  the  suit  as  his  heirs  at  law. 
The  administrator  of  the  estate  of  Henshaw 
reported  to  the  court  that  his  estate  was 
insolvent,  and  in  accordance  with  that  re- 
port the  estate  was  on  July  2,  1880,  declared 
to  be  insolvent,  and  no  settlement  of  the  es- 
tate has  since  been  had.  Beebe  before  and 
since  July  2,  1880,  was  and  has  been  insol- 
vent, without  sufficient  property  to  pay  his 
debts.  Ferris  Henshaw  was  also  insolvent  at 
the  time  of  his  death.  By  reason  of  the  insol- 
vency of  Eugene  Beebe  and  Ferris  Henshaw 
and  the  insolvency  of  the  latter's  estate  the 
United  States  became  and  was  entitled  to 
priority  of  payment  over  any  and  all  other 
creditors  of  Beebe  and  Henshaw  out  of  their 
property  and  estate,  of  the  full  amount  col- 
lected, withheld,  and  appropriated  by  Wid- 
mer,  the  collector,  and  due  to  the  United 
States.  It  is  averred  that  the  land  above 
described  is  liable  for  such  debt,  and  also 
that  the  complainant  has  a  prior  lien  upon 
it  therefor. 

On  June  3,  1880,  separate  actions  in  the 
circuit  court  of  the  united  States  for  the 
k  middle  district  of  Alabama  were  commenced, 
J  one  against  Beebe  and  the  other  against  the 
administrator  of  the  estate  of  Henshaw,  for 
the  recovery  of  the  sums  for  which  Widmer, 
collector,  was  in  default,  and  amounting,  at 
stated,  to  over  $28,000,  with  interest,  and 
those  suits  were  continued  from  time  to 
time,  at  the  request  of  the  defendants,  un- 
til February  6,  1885,  when  judgments  were 
severally  entered  in  that  court  against  Bee- 
be, and  also  against  Hatchett,  as  administra- 
tor of  Henshaw,  for  $100  and  costs,  and 
Beebe  on  July  1,  1886,  paid  into  the  Treas- 
ury of  the  United  States  the  sum  of  $109.85 
as  the  amount  of  the  judgment  and  costs 
rendered  against  him,  but  the  judgment 
against  Hatchett,  as  administrator,  re- 
mained unsatisfied  to  the  date  of  the  filing 
of  the  bill  in  this  suit. 

The  bill  then  proceeds  as  follows: 
"That  said  judgments  were  entered  under 
the  following  circumstances:  That  said  de- 
fendants came  into  court,  and  stated  and 
represented  in  open  court,  and  they  caused 
to  be  stated  and  represented  for  them,  that 
said  Beebe  and  said  Ferris  Henshaw  were 
poor  men,  and  that  said  Beebe  and  the  es- 
tate of  said  Ferris  Henshaw  were  without 
property  out  of  which  the  said  judg- 
ments could  be  paid  and  collected;  that 
no  part  of  said  judgments  could  be 
collected  bv  due  process  of  law;  that 
nothing  couid  be  made  out  of  them,  or  either 
of  them,  or  their  estates,  by  execution,  but 
that  if  the  court  would  allow  a  jury  and  ver- 
dict to  be  entered  against  them  for  $100 
they,  and  each  of  them,  would  pay  said  judg- 
ments and  costs;  that  no  evidence  or  proof 
was  or  had  been  introduced  in  said  causes, 
or  either  of  them;  the  indebtedness  of  said 
Beebe  and  Henshaw  to  the  United  States 
then  being  twenty-eight  thousand  one  hun- 
dred and  fifty-eight  dollars  and  fifty-six 


cents  ($28,158.56),  and  interest,  or  other 
large  sum;  and  the  statements  and  repre- 
sentations aforesaid  only  were  before  the 
said  circuit  court  at  the  time  of  the  entry  of 
said  judgments ;  and  no  hearing  or  determi- 
nation upon  the  law  or  the  facts  involved 
in  said  cases  was  ever  had  in  said  court; 
whereupon  the  court  remarked  that  unless 
the  district  attorney  of  the  United  States 
objected,  the  causes  might  be  disposed  of  as 
suggested  aforesaid.  Said  district  attorney 
did  not  object,  and  said  judgments  for  $100e 
and  costs  were  entered  in  each  of  said* 
causes.  .  .  .  [And  orator  *  avers  and* 
charges]  that  said  statements  and  represen- 
tations made  as  aforesaid  by  and  on  behalf 
of,  and  for,  said  Beebe  and  said  Ferris  Hen- 
shaw, and  the  estate  of  said  Ferris  Henshaw, 
were  wholly  untrue,  and  were  made  to  de- 
ceive said  court  and  United  States  attorney, 
and  for  the  purpose  and  with  the  intent  to 
defraud  the  United  States.  [Orator  further 
avers  and  charges]  that  said  court  and 
United  States  attorney  had  no  authority  in 
law  to  accept  said  statements  and  represen- 
tations, which  were  not  made  under  oath  nor 
in  the  course  of  any  judicial  proceeding,  and 
were  not  supported  nor  verified  by  evidence 
or  proofs;  and  that  said  acts  of  said  court 
ana  United  States  attorney  amounted  in  law 
and  in  fact  to,  and  was,  and  was  intended  to 
be,  a  mere  naked  compromise  of  the  claim 
and  demand  of  the  United  States  against 
said  Eugene  Beebe  and  Ferris  Henshaw,  and 
the  estate  of  said  Ferris  Henshaw,  which 
said  court  and  the  United  States  attorney 
had  no  authority,  but  were  inhibited  by  law, 
to  make,  entertain,  and  consummate.  That 
said  court  was  without  jurisdiction  and 
power  to  determine  said  causes  in  the  man- 
ner aforesaid;  and  that  said  alleged  judg- 
ments for  $100  and  costs  are  null  and  void 
ab  initio,  and  of  no  effect,  and  should  be  va- 
cated and  held  for  naught  in  this  court  of 
equity." 

The  bill  then  asks  for  the  appointment  of 
an  administrator  ad  litem  of  the  Henshaw 
estate  to  represent  it  in  the  proceeding.  It 
alleges  that  several  of  the  defendants,  nam- 
ing them,  assert  some  claim  against  the 
property  described  in  the  bill,  which  claims 
are  alleged  to  be  subordinate  to  the  rights  of 
the  United  States  to  condemn  and  subject 
the  land  already  mentioned  to  the  satisfac- 
tion of  the  indebtedness  of  Beebe  and  Hen- 
shaw as  sureties  on  the  bond  of  Widmer,  as 
collector,  by  reason  of  the  default  of  the  lat- 
ter ;  and  it  is  alleged  that  if  any  conveyance 
of  the  land  has  been  made  by  Beebe  or  Hen- 
shaw, or  the  heirs  of  the  latter,  that  such 
conveyances  were  void  and  ought  to  be  va- 
cated and  set  aside.  It  is  further  stated 
that  the  facts  and  circumstances  set  out  in 
the  bill  as  the  basis  of  the  relief  asked  for 
only  recently  came  to  the  knowledge  of  the 
complainant,  to  wit,  on  or  about  March  5,i» 
1890.  The  bill  also  set  forth  thatonMarch22,* 
1877,  Beebe  conveyed  by  deed  to  Ferris'Hen-. 
shaw,  then  his  partner  in  business,  all  hia 
interest  and  estate  in  the  property  described 
in  the  bill  for  certain  purposes  therein  set 
forth,  and  this  deed  complainant  alleges  waa 
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without  consideration  and  fraudulently 
made  to  hinder,  delay,  and  defraud  the  ex- 
isting creditor*  of  Beebe,  and  was  void,  and 
all  tine  property  described  in  the  bill  was 
bound  even  m  the  hands  of  the  heirs  at  law 
of  Henshaw  for  the  payment  of  the  debts 
due  the  United  States  from  Beebe.  The 
complainant  prayed  that  the  judgments 
might  be  set  aside  and  vacated,  and  the  prop- 
erty sold  and  the  proceeds  thereof  applied  to 
the  payment  of  the  debts  above  mentioned. 

The  defendants  severally  demurred  to  the 
bill  on  various  grounds,  (1)  for  want  of 
equity;  (2)  that  the  bill  showed  that  the 
matters  complained  of  against  Beebe  and 
Henshaw,  by  reason  of  their  being  sureties 
for  Widmer,  the  collector,  had  been  adjudi- 
cated in  the  circuit  court  of  the  United 
States  for  the  middle  district  of  Alabama,  in 
a  suit  commenced  by  the  complainant 
against  them,  and  that  no  sufficient  ground 
was  shown  for  vacating  and  setting  aside 
the  judgments  therein  rendered;  (3)  that 
it  appeared  from  the  allegations  in  the  bill 
-that  the  judgment  against  Beebe  had  been 
paid  by  him,  and  hod  been  received  and  ac- 
cepted by  the  complainant,  the  United 
States,  and  the  bill  contained  no  offer  to  re- 
fund the  money,  and  it  does  not  show  that 
the  same  had  ever  been  tendered  to  Beebe. 
Other  grounds  were  stated  in  the  demurrers. 

Upon  the  hearing  the  court  sustained  the 
demurrers  and  granted  leave  to  amend  the 
bill.  On  January  6,  1891,  the  complainant 
amended  its  bill,  the  amendment  alleging 
that  Beebe  had  executed  another  official  bond 
as  surety  for  one  Dustan,  deputy  postmaster 
at  Demopolis,  Alabama;  that  a  default  had 
■occurred  and  judgment  been  recovered 
against  Beebe  for  $679.45  in  1878,  and  the 
judgment  was  still  due  and  unpaid,  and  ex- 
■ecution  thereon  having  been  issued  was  duly 
returned  "no  property." 

The  amended  bill  also  contains  an  aver- 
ment that  there  was  in  fact  no  jury  drawn 
in  the  cases  in  which  the  two  judgments 
were  obtained  and  no  verdicts  rendered 
therein,  although  the  records  of  these  judg- 
ements show  a  jury  trial  and  a  verdict  in 
each  case. 

*  *To  this  bill  as  amended  the  defendants  de- 
murred, setting  up  the  same  grounds  of  de- 
murrer as  to  the  original  bill,  and  also  the 
additional  grounds,  ( 1 )  that  the  bill  made 
a  new  case;  (2)  that  the  matters  stated  in 
the  amendment  were  not  germane  to  the  pur- 
poses and  object  of  the  original  bill,  and 
stated  new  matter;  (3)  that  the  bill  as 
amended  was  multifarious. 

The  demurrers  to  the  amended  bill  were 
sustained,  and  the  bill  was  finally  dismissed. 

Messrs.  W.  8.  Reese,  Robert  A.  How- 
ard, Warren  S.  Reese,  Jr.,  and  Solicitor 
General  John  K.  Richards  for  appellant. 

Messrs.  Henry  S.  Oattell,  Alexander 
Troy,  and  W.  A.  Gun ter  tor  appellees. 

Mr.  Justice  Peekham,  after  making  the 
above  statement  of  facts,  delivered  the  opin- 
ion of  the  court: 

The  principal  claim  against  the  defend- 


ants is  based  upon  the  manner  in  which  the 
two  separate  judgments  were  obtained 
against  the  defendant  Beebe,  and  the  admin- 
istrator of  Henshaw,  in  the  circuit  court  of 
Alabama  on  February  6,  1885.  The  amount 
due  on  one  of  those  judgments  (that  against 
Beebe)  was  paid  into  the  United  States 
Treasury  on  July  1,  1886,  and  this  suit  was 
commenced  in  March,  1890. 

The  grounds  upon  which  the  court  is 
asked  to  set  aside  the  judgments  so  entered 
are  (1)  fraud  in  procuring  them,  and  (2) 
the  absence  of  power  on  the  part  of  the  dis- 
trict attorney  to  make  the  compromise,  and 
the  consequent  invalidity  of  the  judgments 
entered  thereon. 

The  only  ground  upon  which  the  allega- 
tion of  fraud  in  relation  to  the  judgments 
is  based  consists  in  the  averment  in  the  bill 
that  the  defendants  came  into  court  and 
represented  that  they  were  poor  men;  that 
Beebe  and  the  estate  of  Henshaw  were  with- 
out property  out  of  which  any  judgment 
could  be  collected  or  paid;  that  no  part  of 
any  judgment  could  be  collected  by  duee 
process  of  law;  that  nothing  could  be  made* 
out  of  them  ofeither  of  them  or  their  estates* 
by  execution,  but  that  if  the  court  would 
allow  a  jury  and  a  verdict  to  be  entered 
against  them  for  9100  they  and  each  of  them 
would  pay  said  judgments  and  costs.  Ac- 
cordingly judgments  were  so  taken  without 
any  evidence  given  or  hearing  had  upon  the 
merits  of  the  claim. 

It  is  manifest  that  these  allegations 
would  furnish  no  defense  to  the  cause  of 
action  on  the  part  of  the  United  States 
against  the  defendants  as  sureties  on  the 
bond  of  Widmer.  The  statements  had  no 
tendency  to  prevent  full  preparation  for 
trial  on  the  part  of  complainant,  nor  did 
they  tend  in  any  way  to  obstruct  the  full 
presentation  of  the  cause  of  action  against 
the  defendants  on  the  trial.  It  is  plain, 
therefore,  that  the  representations,  assum- 
ing them  to  have  been  false,  could  not  con- 
stitute such  a  fraud  as  upon  well-settled 
principles  a  court  of  equity  will  relieve 
against  by  setting  aside  a  judgment  in  a 
case  where  such  representations  were  made. 
United  States  v.  Throckmorton,  98  U.  S.  61, 
25  L.  ed.  93;  Ward  v.  Southfield,  102  N.  Y. 
287,  292,  0  N.  E.  660.  The  first  case  has 
also  been  cited  with  approval  in  Moffat  v. 
United  States,  112  U.  S.  24,  32,  28  L.  ed. 
623,  625,  5  Sup.  Ct.  Rep.  10,  although  a  dis- 
tinction is  therein  made  taking  it  out  from 
the  rule  recognized  in  Throckmorton's  Case. 

But  in  fact  there  was  no  deception  in  the 
case.  The  bill  itself  avers  that  the  estate 
of  Henshaw  had  been  declared  insolvent 
upon  a  report  of  the  administrator  in  1880, 
and  there  is  no  allegation  that  the  estate 
was  not  insolvent  at  that  time.  There  is,  on 
the  contrary,  a  distinct  allegation  that  the 
defendant  Beebe,  at,  before  and  since  July  2, 
1880,  had  been  insolvent  and  without  suffi- 
cient property  to  pay  his  debts,  including 
his  indebtedness  to  the  United  States,  and 
also  that  Ferris  Henshaw  at  the  time  of  his 
death  was  insolvent  and  without  sufficient 
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property  to  pay  his  debts,  and  that  by  rea- 
son of  the  insolvency  of  Beebe  and  Henshaw 
and  the  estate  of  Henshaw  the  government 
was  entitled  to  priority  of  payment.  Section 
8460,  Revised  Statutes  of  the  United  States. 

The  insolvency  of  Beebe  and  the  estate  of 
Henshaw  was  thus  made  a  material  aver- 
ment of  the  bill  in  order  to  base  the  demand 
upon  the  part  of  the  United  States  for  prior- 
ity of  payment  of  its  debt  of  more  than  $28,- 
000,  which  would  exist,  as*was  alleged,  upon 
the  setting  aside  of  these  judgments.  It  is 
obviously  impossible  to  found  an  allegation 
of  fraud  upon  a  representation  made  by  and 
for  the  defendants  in  open  court,  which 
•imply  states  as  a  fact  that  which  the  bill 
of  the  complainant  itself  distinctly  avers 
was  a  fact.  It  is  true  the  defendants,  as  the 
bill  alleges,  based  their  application  for  re- 
duced judgments  upon  this  fact  of  insol- 
vency, but  whether  the  application  were  or 
were  not  meritorious  is  quite  immaterial 
upon  the  issue  of  fraud,  so  long  as  the  state- 
ments upon  which  it  was  made  were  neither 
fraudulent  nor  even  false. 

It  is  entirely  plain  there  was  no  fraud  in 
the  case,  and  therefore  this  ground  for  com- 
plainant's relief  cannot  be  sustained. 

But  a  very  different  question  arises  from 
the  alleged  absence  of  power  on  the  part  of 
the  district  attorney  to  make  the  com- 
promise and  the  consequent  invalidity  of  the 
judgment  entered  thereon. 

By  demurring  to  the  amended  bill  it  it 
admitted  that  in  former  suits  commenced  by 
complainant  against  the  defendants  Beebe 
and  the  administrator  of  the  estate  of  Hen- 
shaw, upon  a  claim  to  recover  some  $28,000 
with  interest  for  a  number  of  years,  based 
upon  the  liability  of  the  defendants  upon  a 
bond  to  the  United  States  executed  by  them 
as  sureties,  two  separate  judgments  were 
entered  in  favor  of  the  United  States  at  a 
term  of  the  United  States  circuit  court  for 
the  middle  district  of  Alabama,  each  judg- 
ment being  for  the  sum  of  only  $100  and 
costs,  and  that  although  the  judgment  rec- 
ords showed  a  regular  trial  before  a  jury 
and  a  verdict  in  each  case,  yet  in  truth  there 
had  been  no  jury,  no  witnesses,  no  evidence, 
and  no  verdict,  and  that  the  judgments  were 
simply  the  result  of  a  compromise  of  the 
claim  in  each  of  the  two  suits  as  agreed  upon 
by  the  district  attorney  on  the  one  side  and 
the  defendants  upon  the  other.  Upon  these 
facts  the  appellant  claims  that  the  judg- 
ments were  wholly  void  for  want  of  juris- 
diction in  the  court  to  authorize  them. 

The  appellants  also  claim  that  if  not  void, 
the  judgments  were  at  least  irregular,  and 
upon  the  facts  averred  in  the  bill  ought  to 
^be  set  aside. 

o  We  do  not  think  that  they  were  void  as  if 
I?  rendered  by  a'court  having  no  jurisdiction 
of  the  person  or  of  the  subject-matter,  as 
confessedly  the  court  had  jurisdiction  over 
both;  but  the  facts  just  stated  and  which 
are  admitted  by  the  demurrers  are  enough 
In  our  opinion  to  call  for  the  setting  aside 
of  those  judgments.  It  is  enough,  without 
alleging  fraud  in  their  entry,  that  they  sim- 


ply carry  out  and  represent  a  compromise 
made  by  the  district  attorney  which  he  had 
no  power  to  enter  into,  and  which  rendered 
the  judgments  so  far  unauthorized  as  to  per- 
mit a  suit  to  set  them  aside. 

We  think  there  can  be  no  serious  question 
that  a  district  attorney  of  the  United  States 
has  no  power  to  agree  upon  a  compromise  of 
a  claim  in  suit  except  under  circumstances 
not  present  in  this  case.  There  is  no  stat- 
ute of  the  United  States,  and  no  regulation 
has  been  called  to  our  attention,  giving  a 
district  attorney  any  such  power,  but,  on 
the  contrary,  it  is  provided  in  paragraph  7 
of  the  regulations  established  by  the  Solici- 
tor of  the  Treasury,  and  approved  by  the 
Attorney  General,  pursuant  to  §  377  of  the 
Revised  Statutes  of  the  United  States,  that 
no  district  attorney  shall  agree  to  take  a 
judgment  or  decree  for  a  less  amount  than 
is  claimed  by  the  United  States,  without  ex- 
press instructions  from  the  Solicitor  of  the 
Treasury,  unless  circumstances  exist  which 
do  not  obtain  in  this  case.  The  power  to 
compromise  a  suit  in  which  the  United 
States  is  a  party  does  not  exist  with  the  dis- 
trict attorney  any  more  than  a  power  to 
compromise  a  private  suit  between  individ- 
uals rests  with  the  attorney  of  either  party* 
and  that  such  an  attorney  has  no  power  to 
compromise  a  claim  in  suit  has  been  fre- 
quently decided.  Bolker  v.  Parker,  7 
Cranch,  430,  3  L.  ed.  396.  In  that  case  it 
was  remarked  by  Marshall,  Chief  Justice, 
that— 

"Although  an  attorney  at  law,  merely  as 
such,  has,  strictly  speaking,  no  right  to 
make  a  compromise,  yet  a  court  would  be 
disinclined  to  disturb  one  which  was  not  so 
unreasonable  in  itself  as  to  be  exclaimed 
against  by  all,  and  to  create  an  impression 
that  the  judgment  of  the  attorney  has  been 
imposed  on,  or  not  fairly  exercised  in  the 
case.  But  where  the  sacrifice  is  such  as  to 
leave  it  scarcely  possible  that,  with  a  full 
knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  made,  there  canN 
be  no  hesitation  in  saying  that  the  com-o 
promise,  being*unauthorized  and  being  there-* 
fore  in  itself  void,  ought  not  to  bind  the  in- 
jured party." 

The  same  has  been  held  in  Massachusetts 
in  Lewit  v.  (tamage,  1  Pick.  347 ;  and  in  New 
York  in  Barrett  v.  Third  Avenue  R.  Co.  45 
N.  Y.  028,  035,  and  Mandeville  v.  Reynolds, 
68  N.  Y.  628,  540.  And  see  Kilmer  v.  Oal- 
laher,  supreme  court  of  Iowa,  December  22, 
1900,  52  Cent.  L.  J.  150,  and  note,  84  N.  W. 
697 ;  Bigler  v.  Toy,  08  Iowa,  088,  28  N.  W. 
17.  Indeed,  the  utter  want  of  power  of  an 
attorney,  by  virtue  of  his  general  retainer 
only,  to  compromise  his  client's  claim,  can- 
not, we  think,  be  successfully  disputed. 

A  judgment  entered  upon  such  a  com- 
promise is  subject  to  be  set  aside  on  the 
ground  of  the  lack  of  authority  in  the  at- 
torney to  make  the  compromise  upon  which 
the  judgment  rests.  Prima  facie,  the  act 
of  the  attorney  in  making  such  compromise 
and  entering  or  permitting  to  be  entered 
such  judgment  is  valid,  because  it  is  as- 
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•tuned  the  attorney  acted  with  special  au- 
thority, but  when  it  is  proved  he  had  none, 
the  judgment  will  be  vacated  on  that  ground. 
Such  judgment  will  be  set  aside  upon  appli- 
cation in  the  cause  iteelf  if  made  in  due  tune 
or  by  a  resort  to  a  court  of  equity  where 
relief  may  be  properly  granted. 

In  Robb  v.  Vos,  165  U.  S.  13,  39  L.  ed.  52, 
15  Sup.  Ct  Rep.  4,  it  was  held  that  although 
the  judgment  was  on  its  face  valid  and  regu- 
lar, yet  inasmuch  as  the  attorney  who  ap- 
peared on  behalf  of  one  of  the  defendants  did 
so  without  the  consent  of  his  principal,  the 
remedy  of  the  principal,  when  the  facts 
came  to  his  knowledge,  was  in  equity,  where 
the  judgment  might  be  set  aside  as  to  him. 
So,  if  the  judgment  be  in  fact  entered  upon 
a  compromise  made  by  the  attorney  who  had 
no  authority  to  make  it,  the  judgment  may 
be  attacked  and  set  aside  in  an  equitable  ac- 
tion upon  proof  of  the  necessary  facts.  Al- 
though the  judgment  is  not  void  for  want 
of  jurisdiction  in  the  court,  it  will  yet  be 
set  aside  upon  affirmative  proof  that  the 
attorney  had  no  right  to  consent  to  its  en- 

**^it  is  said  that  the  judgment  being  valid 
on  its  face  evidence  to  contradict  its  recitals 
is  not  admissible  unless  in  case  of  such  a 
fraud  as  will  be  relieved  against  in  a  court 
of  equity.  Fraud  under  certain  circumstan- 
Aees  is  a  ground  upon  which  a  judgment  may 
Sand  will  be  set  aside;  but  in  addition  to 
?  such  ground,*where,  as  in  this  case,  the  judg- 
ment is  entered  upon  a  compromise  made  by 
an  attorney,  entirely  unauthorized,  and 
without  any  trial,  we  have  no  doubt  that 
such  fact  may  be  proved  in  order  to  lay  the 
foundation  for  an  application  to  a  court  of 
equity  to  set  the  judgment  aside,  although 
the  proof  contradicts  the  record  of  the  judg- 
ment itself  and  shows  that  in  fact  there  was 
no  jury,  no  trial,  and  no  verdict. 

It  is  however  urged  that  the  government 
has  lost  its  right  to  assail  these  judgments 
because  of  the  lapse  of  time  and  because  one 
of  the  judgments  was  paid  before  the  com- 
mencement of  this  suit.  The  bill  shows  that 
they  were  entered  on  February  6,  1885,  and 
that  on  July  1,  1886,  Beebe  paid  the  amount 
of  the  judgment  against  him  into  the  Treas- 
ury of  the  United  States.  The  bill  was  not 
filed  until  March  10,  1890,  and  it  is  there- 
fore said  that  the  government  has  ratified 
-the  action  of  the  district  attorney  by  a  fail- 
ure to  proceed  to  set  the  judgments  aside  at 
an  earlier  date  than  it  did. 

It  is  not  averred  in  the  bill  to  whom  Beebe 
paid  the  amount  of  the  judgment,  but  there 
is  simply  a  statement  that  it  was  paid  into 
the  Treasury  of  the  United  States.  We 
must  probably  assume  from  such  averment 
that  the  payment  was  made  to  an  officer  who 
had  the  right  to  receive  the  money,  but  it  is 
not  charged  that  such  officer  received  it 
with  knowledge  of  the  facts  preceding  the 
-entry  of  the  judgment  and  by  virtue  of  which 
such  judgment  was  entered.  There  would 
be  nothing  in  the  record  of  the  judgment  it- 
aelf  which  would  show  anything  other  than 
a  regular  trial  of  the  case  and  a  verdict  of  a 


jury  upon  which  the  judgment  was  entered; 
consequently  there  would  be  nothing  in  the 
record  which  would  charge  the  officer  with 
knowledge  that  the  judgment  was  only  the 
result  of  and  represented  a  compromise  made 
by  the  district  attorney,  which  he  had  no 
power  to  make. 

In  addition  to  this  want  of  notice  there 
is  an  averment  in  the  bill  that  the  facts 
and  circumstances  set  out  therein  as  the 
basis  of  the  relief  asked  for  by  the  bill  had 
only  come  to  the  knowledge  of  the  complain- 
ant on  or  about  March  5,  1890.  From  1885, 
when  the  judgments  were  entered,  no  one 
having  authority  to  act  in  the  premises  for 
the  government  had  any  knowledge  of  these* 
facta  until  March,  1890,  and  this  the  demur-H 
rers'admit  Generally  speaking,  the  laches* 
of  officers  of  the  government  cannot  be  set 
up  as  a  defense  to  a  claim  made  by  the  gov- 
ernment. United  States  v.  Kirkpatriek,  9 
Wheat.  720,  735,  6  L.  ed.  199,  203;  United 
States  v.  Vanzandt,  11  Wheat.  184,  6  L.  ed. 
448;  Do*  v.  Postmaster-  General,  1  Pet  318, 
325,  7  L.  ed.  160,  163;  Bart  v.  United 
States,  95  U.  S.  316,  24  L.  ed.  479;  Oaussen 
v.  United  States,  97  U.  S.  584, 24  L.  ed.  1009. 

But  we  fail  to  see  wherein  the  officers  of 
the  government  have  been  guilty  of  laches. 
There  has  been  no  ratification  of  any  unau- 
thorized act  of  the  district  attorney  by  rea- 
son of  any  delay  on  the  part  of  the  govern* 
ment  after  knowledge  of  the  facts,  and  with- 
out that  knowledge  there  can  be  no  ratifica- 
tion, and  in  this  case  no  laches. 

Where  an  agent  has  acted  without  author- 
ity and  it  is  claimed  that  the  principal  has 
thereafter  ratified  his  act,  such  ratification 
can  only  be  based  upon  a  full  knowledge  of 
all  the  facts  upon  which  the  unauthorized 
action  was  taken.  This  is  as  true  in  the 
case  of  the  government  as  in  that  of  an  in- 
dividual. Knowledge  is  necessary  in  any 
event.  Story,  Agency,  9th  ed.  S  239,  notes 
1,  2.  If  there  be  want  of  it,  though  such 
want  arises  from  the  neglect  of  the  principal, 
no  ratification  can  be  based  upon  any  act  of 
his.  Knowledge  of  the  facts  is  the  essential 
element  of  ratification,  and  must  be  shown 
or  such  facts  proved  that  its  existence  is  a 
necessary  inference  from  them.  Here,  it  is 
denied  by  an  express  averment  in  the  bill  to 
that  effect,  and  must  be  taken  as  a  fact. 
There  being  no  knowledge  of  the  facts  on  the 
part  of  the  government  until  March,  1890, 
we  think  there  were  no  laches  on  its  part 
which  would  bar  the  maintenance  of  this 
suit.  We  think  it  cannot  be  said  that  a  fail- 
ure to  earlier  obtain  knowledge  was  evidence 
of  neglect  upon  the  part  of  the  officers  of  the 

?[overnnient,  even  though  neglect  would  af- 
ect  the  government  in  its  right  to  maintain 
this  suit. 

Nor  do  we  think  the  omission  to  make  in 
the  bill  an  offer  to  repay  the  $100  and  costs 
paid  into  the  Treasury  of  the  United  States 
constituted  a  fatal  defect  in  the  pleading.  It 
was  a  payment  of  money  only,  and  the 
amount  might  be  properly  credited  to  the 
representatives  of  Beebe  upon  the  trial  of 
the  action,  and  constitute  by  that  amount  a 
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g  reduction  of  th«  claim  of  the  gorernment; 

•  or  if,  upon  the  trial,  the  oompromUe*being 
set  aaide  and  the  cause  tried  on  its  merits, 
it  should  appear  there  was  nothing  due  to 
the  government  on  its  claim,  the  amount 
paid  by  Beebe  into  the  Treasury  together 
with  interest  thereon  might  be  the  subject 
of  judgment  against  the  government.  At 
any  rate,  no  payment  has  been  made  upon 
the  judgment  against  Henshaw's  estate,  and 
the  payment  made  by  Beebe  did  not  operate 
as  a  payment  of  the  judgment  against  that 
estate,  because  by  the  terms  of  the  agree- 
ment as  set  forth  in  the  bill  the  compromise 
consisted  in  a  promise  to  pay  by  each  the 
amount  of  each  judgment  of  $100  and  costs. 
The  amended  bill  is  not  therefore  defective 
so  as  to  be  demurrable  as  not  containing 
facts  sufficient  to  constitute  a  cause  of  action. 
And  we  do  not  think  it  is  multifarious.  The 
amendment  but  added  another  claim  to  those 
already  made  which  we're  averred  to  be  prior 
liens  upon  the  lands  in  the  hands  of  the 
Uenshaw  heirs  at  law.  If  the  lands  de- 
scribed in  the  bill,  or  any  portion  of  them, 
have  been  conveyed  to  bona  fide  grantees  for 
value,  nothing  in  this  opinion  can  be  taken 
as  in  any  way  passing  upon  the  question  of 
their  right  to  insist  that  they  took  the  lands 
free  and  clear  of  any  lien  in  favor  of  the  gov- 
ernment, other  than  the  $100  judgments. 

To  conclude,  we  are  of  opinion  that  the 
district  attorney  had  no  authority  to  com- 
promise the  claim  of  the  government  by  con- 
senting to  the  entry  of  the  judgments  in 
question  and  as  that  unauthorized  act  on  his 
part  has  never  been  ratified  by  the  govern- 
ment, with  knowledge  of  the  facts,  and  no 
laches  are  in  reality  attributable  in  this  case 
to  the  government,  which  proceeded  at  the 
earliest  moment  after  the  discovery  of  the 
facts  to  file  this  bill,  we  are  of  opinion  that 
a  cause  of  action  was  set  forth  in  the 
amended  bill  and  that  the  demurrers  to  such 
amended  bill  should  be  overruled. 

The  judgments  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit 
and  of  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama 
are  therefore  reversed,  and  the  case  remitted 
to  the  latter  court  with  directions  to  over- 
rule the  demurrers,  with  leave  to  the  defend- 
ants to  answer,  and  for  such  further  pro- 
ceedings as  are  consistent  with  this  opinion. 
So  ordered. 


(180  U.  S.  314) 

D.  MARX,  Appt., 
v. 

WILLIAM  M.  EBNER  et  ak 

Writs — service  by  publication — sufficiency  of 
proof  for. 

X.  Sufficient  proof  to  Justify  an  order  for  serv- 
ice of  summons  by  publication  Is  made  by 
evidence  tbat  the  defendants  <Md  not  reside  In 
the  Jurisdiction,  and  tbat  one  of  them,  which 
was  a  corporation,  had  no  managing  agent 
therein,  but  that  Its  president  resided  In  an- 
other jurisdiction,  while  the  proper  oncer 
has  returned  the  summons  with  a  statement 
that  after  due  and  diligent  search  he  has  been 


unable  to  find  the  defendants,  or  either  of 
them,  or  their  authorised  agents,  within  the 
district. 

2.  The  presumption  that  a  public  officer  who 
has  received  process  tor  service  has  done  his 
duty  and  has  made  the  reasonable  and  dili- 
gent search  that  la  required,  though  not  alone 
sufficient  to  Justify  an  order  for  service  by 
publication,  may  add  some  weight  when  there 
Is  other  proof  of  the  necessary  facta. 

[No.  126.] 

Argued  January  22,  1901.   Decided  Febru- 
ary 25,  1901. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Alaska 
to  review  a  decree  dismissing  a  complaint  in 
an  action  for  mining  land.  Affirmed. 


Statement  by  Mr.  Justice  ; 

The  appellant  has  appealed  from  a  judg- 
ment of  the  district  court  of  the  United 
States  for  the  district  of  Alaska  dismissing 
his  complaint.  Both  parties  claim  the  prop- 
erty in  dispute  from  a  common  source  of 
title,  which  is  the  Takou  Mining  &  Milling 
Company.  The  property  consists  of  mining 
land  in  the  territory  of  Alaska,  of  which  the 
defendants  are  in  possession,  and  they  claim 
title  through  a  sale  under  a  decree  of  fore- 
closure of  a  mortgage  of  the  property  by  the 
Takou  Company,  which  mortgage  was  exe- 
cuted at  a  time  when  the  company  was  the 
owner  of  the  property. 

After  the  execution  of  the  mortgage  the 
company  conveyed  some,  but  not  all,  of  the 
property  covered  by  it  to  one  Sylvester  Far- 
rell,  subject  to  the  mortgage,  and  after  the 
foreclosure  and  sale  under  the  mortgage 
Farrell  and  wife  and  the  Takou  Company 
sold  and  conveyed  all  of  the  property  to  the* 
plaintiff,  who  claims  to  own  the  same  sub-^ 
ject  to  whatever  may  be*  due  on  the  mort-»* 
gage.  He  contends  that  the  foreclosure  pro- 
ceedings under  which  the  defendants  claim 
title  to  the  property  were  totally  void,  be- 
cause the  court  in  which  they  were  conduct- 
ed never  obtained  jurisdiction  by  valid  serv- 
ice of  process  on  the  mortgagor  company  or 
upon  Farrell.  The  facts  upon  which  the  al- 
legation of  a  lack  of  jurisdiction  was  based 
are  set  out  in  full  in  the  complaint,  and  the 
plaintiff  asks  that  the  defendants  be  decreed 
to  be  mortgagees  in  possession;  that  an  ac- 
counting may  be  had  to  ascertain  the  exact 
amount  due  on  the  mortgage,  which  is  al- 
leged to  be  about  $1,000,  and  that  the  de- 
fendants vacate  the  property  and  surrender 
the  possession  thereof  to  the  plaintiff,  and 
that  the  pretended  decree  of  foreclosure  be 
annulled. 

The  defendants  demurred  to  the  com- 
plaint, the  court  sustained  it,  and,  upon  the 
plaintiff  refusing  to  amend,  a  decree  was  en- 
tered finally  dismissing  his  complaint,  and 
from  that  decree  he  has  appealed  to  this 
court. 

Mr.  W.  Scott  Beebe  for  appellant. 

Messrs.  Henry  E.  Davis,  Wm.  W.  Dud- 
ley, L.  T.  Michener,  and  if.  A.  Friedrich  for 
appellees. 
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Mr.  Justice  Peekluun,  after  stating  the 
foregoing  facts,  delivered  the  opinion  of  the 
court : 

Counsel  for  the  appellant  admits  that  if 
the  foreclosure  proceedings  operated  to  pass 
the  title  to  the  property  mortgaged,  this  de- 
cree must  be  affirmed.  He  contends,  how- 
ever, that  it  appears  on  the  face  of  the  com- 
plaint that  there  was  a  want  of  jurisdiction 
in  the  court  to  render  any  judgment  what- 
ever in  the  foreclosure  action,  and  that 
hence  no  title  was  conveyed  to  the  defend- 
ants by  virtue  of  the  foreclosure  decree  and 
the  sale  thereunder.  The  record  of  the  fore- 
closure action  is  set  out  in  the  complaint, 
and  the  ground  upon  which  the  allegation 
of  a  lack  of  jurisdiction  is  founded  is  the  al- 
leged defective  character  of  the  proof  of  the 
service  of  process  by  publication. 

Section  56  of  the  Code  [Hill's  Anno.  Laws 

e(Or.)]  under  which  this  service  was  made 

JJ reads  as  follows: 

•  •  "When  service  of  the  summons  cannot  be 
made  as  prescribed  in  the  last  preceding  sec- 
tion, and  the  defendant  after  due  diligence 
cannot  be  found  within  the  state,  and  when 
that  fact  appears  by  affidavit  to  the  satisfac- 
tion of  the  court  or  judge  thereof,  or  justice 
of  the  peace,  in  an  action  in  a  justice's 
court;  and  it  also  appears  that  a  cause  of 
action  exists  against  the  defendant,  or  that 
he  is  a  proper  party  to  an  action  relating  to 
real  property  in  this  state,  the  court  or 
judge  thereof,  or  a  justice  of  the  peace  in  an 
action  in  a  justice's  court,  shall  grant  an  or- 
derthat  the  service  be  made  by  publication  of 
a  summons  in  either  of  the  following  cases." 

Here  follows  a  list  of  the  cases  In  which 
an  order  for  publication  may  be  made,  and 
it  is  not  disputed  that  the  case  of  the  fore- 
closure of  a  mortgage  of  land  within  the  ter- 
ritory was  one  in  which  such  publication 
could  be  ordered. 

From  the  record  in  the  foreclosure  action 
it  appears  that  process  was  issued  to  the 
marshal  in  Alaska  on  the  21st  of  December, 
1303,  and  that  it  was  returned  by  him  to  the 
clerk's  office  January  2,  1894,  with  the  fol- 
lowing indorsement  by  him: 
"United  States  of  America,  7  . 
District  of  Alaska,  J 

"1  hereby  certify  that  the  within  sum- 
mons came  into  my  hands  for  service  on  the 
22d  day  of  December,  1893,  and  that  after 
due  and  diligent  search  neither  of  the  with- 
in-named defendants  nor  their  agents  could 
be  found  within  this  district. 

"Dated  at  Juneau,  Alaska,  this  2d  day  of 
January,  1894." 

With  such  summons  and  the  return  made 
thereon  by  the  marshal  was  an  affidavit 
made  by  the  attorney  for  the  plaintiff, 
which,  among  other  things,  stated  that  the 
defendant,  the  Takou  Mining  &  Milling 
Company,  was  a  foreign  corporation  organ- 
ized and  existing  under  the  laws  of  the  state 
of  Oregon,  and  that  the  defendant  Farrell 
was  not  a  resident  of  the  district  of  Alaska, 
but  resided  in  the  city  of  Portland  in  the 
state  of  Oregon ;  that  the  defendant  corpora- 
tion was  the  mortgagor,  and  that  Farrell 
purchased  from  the  mortgagor  some  of  the 


property  subsequent  to  the  execution  of  the 
mortgage,  fr- 
it also  appeared  from  the  affidavit  thatjj 
no  officer  of  the*defendant  corporation  reeid-* 
ed  within  the  district  of  Alaska,  and  that 
the  corporation  had  no  managing  agent  or 
representative  within  that  district;  that  the 
postoflice  address  of  its  president  was  No. 
240  Washington  street,  Portland,  Oregon, 
and  that  Portland,  Oregon,  was  also  the 
postoflice  address  of  the  defendant  Farrell; 
that  the  summons  was  duly  issued  out  of  the 
court  to  the  United  States  marshal  for  the 
district  of  Alaska,  with  directions  to  the 
marshal  to  serve  the  same  upon  the  defend- 
ants; that  personal  service  of  the  summons 
could  not  be  made  on  the  defendants,  and  the 
plaintiff  therefore  asked  an  order  that  the 
service  of  the  same  might  be  made  by  publi- 
cation. Upon  this  proof  an  order  was  made 
by  the  judge  of  the  court,  which,  after  re- 
nting that  it  satisfactorily  appeared  to  him 
that  the  defendants  resided  out  of  the  dis- 
trict and  could  not,  after  due  diligence,  be 
found  therein,  directed  the  publication  of 
the  summons  in  a  newspaper  published  at 
Juneau,  Alaska,  at  least  once  a  week  for 
eight  weeks.  The  order  was  dated  January 
— ,  1304,  and  signed  by  the  judge.  The 
summons  was  thereafter  published  as  re- 
quired by  the  order  and  a  copy  of  the  com- 
plaint was  sent  by  mail  to  each  of  the  de- 
fendants at  their  postoffice  address,  as  direct- 
ed, and  as  the  defendants  did  not  appear, 
judgment  of  foreclosure  and  sale  was  given, 
and  under  the  decree  the  premises  were  sold 
and  the  defendants  have  the  title  which 
passed  by  the  sale.  Hie  objection  is  made 
by  the  appellant  that  there  was  no  sufficient 
proof  that  the  defendants,  after  due  dili- 
gence, could  not  be  found,  and  therefore  the 
court  ordering  the  publication  had  no  ju- 
risdiction to  make  the  order;  that  the  sim- 
ple statement  of  the  marshal  that  defend- 
ants could  not  be  found  after  due  and  dili- 
gent search  was  no  proof  that  any  such 
search  had  been  made,  and  that  it  was  nec- 
essary to  show  what  had  been  done  in  the 
way  of  searching  for  defendants,  so  that  the 
court  could  itself  judge  whether  due  dili- 
gence had  been  exercised.  Taking  the  re- 
turn of  the  officer,  with  the  other  facts 
proved,  we  think  this  contention  not  well 
founded. 

As  to  the  case  of  the  corporation,  it  ap- 
peared that  it  was  a  foreign  corporation  or- 
ganized under  the  laws  of  Oregon,  that  none 
of  its  officers  resided  within  the  district  ofao 
Alaska,  and  that  it  had  no  managing  agentg 
or  representative  therein,  and'that  its  presi-* 
dent  resided  in  Portland,  Oregon.  There  fa 
also  a  distinct  allegation  in  the  affidavit  of 
the  attorney  for  the  plaintiff,  used  to  pro- 
cure the  order  for  publication,  that  the  de- 
fendant Farrell  was  not  a  resident  of  the 
district  of  Alaska  at  the  time  of  the  making 
of  the  affidavit,  and  that  he  resided  in  the 
city  of  Portland,  in  the  state  of  Oregon,  and 
that  personal  service  of  the  summons  could 
not  be  made  on  him,  and  then  there  is  the 
return  of  the  marshal  stating  that  the  sum- 
mons came  into  his  hands  on  December  22, 
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1893,  and  that  after  due  and  diligent  search 
neither  of  the  defendants  nor  their  agents 
could  be  found  within  the  district,  and  that 
certificate  was  dated  January  2,  1894. 

Wc  think  on  these  facts  there  was  suffi- 
cient proof  to  give  the  judge  jurisdiction  to 
determine  the  question  before  him,  and  con- 
sequently his  order  for  publication  was  val- 
id. The  order  was  not  alone  based  on  the 
statement  that  the  defendants  could  not  aft- 
er due  and  diligent  search  be  found,  but 
there  were  the  other  facts  showing  the  non- 
residence  of  both  parties ;  that  there  was  no 
managing  agent  or  representative  of  the  cor- 
poration defendant  within  the  district;  and 
that  neither  could  be  personally  served  with 
process  therein. 

The  cases  referred  to  by  the  appellant  are 
not  opposed  to  these  views.  There  is  noth- 
ing to  the  contrary  in  McCracken  v.  Flana- 
gan, 127  N.  Y.  493,  28  N.  E.  385,  cited  by  the 
appellant.  At  the  time  of  that  decision,  § 
135  of  the  Code  of  Procedure  of  that  state 
provided  that  where  the  person  on  whom  the 
service  of  summons  is  to  be  made  cannot  aft- 
er due  diligence  be  found  within  the  state, 
and  that  fact  appears  to  the  satisfaction  of 
the  court  or  a  judge  thereof,  etc.,  an  order 
for  publication  may  be  made  in  the  cases 
mentioned.  The  affidavit  which  in  the  above 
case  was  held  insufficient  stated  "that  de- 
fendant is  a  nonresident  of  this  state  nor 
can  be  found  therein,"  leaving  out  the  stat- 
utory words  "after  due  diligence;"  and  for 
want  of  these  words,  or  of  language  sub- 
stantially like  them,  the  affidavit  was  held 
fatally  defective,  no  proof  of  any  effort  to 
serve  being  given, 
a  The  case  of  Kennedy  v.  New  York  Life 
gfn«.  d  T.  Co.  101  N.  Y.  487,  5  N.  E.  774,  was 
*  cited  in  the  opinion,  and  the  affidavit  in  that 
case  stated  that  the  defendants  "cannot  aft- 
er due  diligence  be  found  within  this  state," 
and  that  they  were  residents  of  other  states 
named,  and  that  the  summons  "was  duly  is- 
sued for  said  defendants,  but  cannot  be 
served  personally  upon  them  by  reason  of 
such  nonresidence."  This  affidavit  was  held 
to  be  sufficient,  and  the  court  said:  "The 
statement  as  to  due  diligence  is  not  abso- 
lutely an  allegation  of  a  conclusion  of  law 
or  an  opinion,  but,  in  connection  with  what 
follows,  a  statement  of  facts  which  tend  to 
establish  that  due  diligence  has  been  used." 

In  McDonald  v.  Cooper,  32  Fed.  Rep.  745, 
the  circuit  court  of  the  district  of  Oregon 
held  that  the  affidavit  to  obtain  the  order 
for  publication  must  contain  some  evidence 
having  a  legal  tendency  to  prove  that  the  de- 
fendant could  not  be  found  in  the  state  after 
due  diligence,  and  the  mere  assertion  of  the 
fact  was  insufficient,  but  it  was  also  held 
that  a  statement  of  the  facts  as  to  the  resi- 
dence and  actual  abode  of  the  defendant, 
which  shows  beyond  a  perad venture  that  a 
search  for  him  within  the  state  would  be  un- 
availing, is  sufficient.  "Beyond  a  peradven- 
ture"  is  stronger  language  than  is  necessary. 
It  is  seldom  that  such  certainty  of  proof  is 
possible. 

We  think  where  the  affidavit  shows  that 
the  defendant  is  a  nonresident  of  the  district 


and  that  personal  service  cannot  be  made  up- 
on him,  and  the  marshal,  or  other  public  of- 
ficer to  whom  the  summons  was  delivered, 
returns  it  with  his  indorsement  that  after 
due  and  diligent  search  he  cannot  find  the 
defendant,  such  proof  is  sufficient  to  give  ju- 
risdiction to  the  court  or  judge  to  decide  the 
question.  It  is  not  to  be  expected  that  posi- 
tive proof  that  the  defendant  cannot  be 
found  within  the  state  or  district  will  al- 
ways be  attainable.  Facts  must  appear 
from  which  it  will  be  a  just  and  reasonable 
inference  that  the  defendant  could  not  after 
due  diligence  be  found,  and  that  due  dili- 
gence has  been  exercised,  and  we  think  such 
an  inference  is  reasonable  when  proof  is 
made  that  the  defendant  is  a  nonresident  of 
the  state,  and  there  is  an  affidavit  that  per- 
sonal service  cannot  be  made  upon  him  with- 
in its  borders  and  there  is  a  certificate  of  the 
marshal  such  as  appears  in  this  case.  There^ 
is,  too,  some  presumption  that  the  public  of-g 
fleer  who  has  receiver  the  process  for  service* 
has  done  his  duty  and  has  made  the  reason- 
able and  diligent  search  for  the  defendant 
that  is  required.  Such  presumption  is  not 
alone  sufficient  in  the  absence  of  all  proof  of 
other  facts,  but  when  such  other  facts  as  ap- 
pear in  this  case  are  sworn  to,  it  may  add 
some  weight  to  them  as  a  presumption  in  fa- 
vor of  the  performance  of  official  duty. 

Within  this  rule  the  proof  in  this  case  was 
enough  to  give  jurisdiction  to  the  judge  who 
granted  the  order  to  decide  the  question. 

We  have  not  overlooked  the  other  objec- 
tions made  by  the  appellant  relating  to  the 
invalidity  of  the  decree,  but  we  do  not  regard 
it  necessary  to  notice  them  further  than  to 
say  that  we  think  they  are  not  well  founded. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 


(180  U.  S.  320) 
NEW     ORLEANS     DEBENTURE  RE- 
DEMPTION   COMPANY    OF  LOUISI- 
ANA, Limited,  et  al.,  Plffs.  in  Err., 
v. 

STATE  OF  LOUISIANA,  Dft.  in  Err. 

De  facto  corporation — suit  to  annul  charter 
— right  of  members  to  be  parties — ques- 
tions of  local  law. 

1.  A  da  faeto  corporation  may  be  treated  as 
such  by  the  state  and  brought  Into  court  as 
the  party  defendant,  without  making  Its 
members  parties,  for  the  purpose  of  obtain- 
ing a  decree  against  It  to  annul  Its  charter 
on  the  ground  that  the  Incorporation  was  Il- 
legal because  made  for  an  Illegal  purpose. 

2.  Members  of  a  de  facto  corporation,  who  ap- 
pear In  court  and  contest  the  right  to  main- 
tain a  suit  against  the  corporation  as  such 
for  the  annulment  of  Its  charter,  and  who 
appeal  from  a  decision  against  It,  thereby 
waive  any  objection  to  the  failure  to  make 
them  parties  to  the  proceeding. 

S.  The  decision  by  a  state  court  that  the  pur- 
pose for  which  a  corporation  Is  formed  Is 
not  lawful,  or  that  the  good  faith  of  its  mem- 
bers Is  Immaterial  on  the  question  of  such 
legality,  Is  a  matter  of  local  law,  and  Is  not 
reviewable  by  the  Supreme  Court  of  the  Unit- 
ed States  on  writ  of  error. 
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4.  A  decree  adjudging  the  charter  of  an  al- 
leged corporation  to  be  null  and  Told,  and 
enjoining  the  officers  and  stockholders  from 
acting  ai  a  corporation,  on  the  ground  that 
the  purpose  tor  which  It  was  formed  la  Il- 
legal, does  not  take  away  the  property  of  the 
buttTldual  corporators  without  doe  process  of 
law,  or  deny  to  them  the  equal  protection 
of  the  laws. 


[No.  120.] 

Argued  December  IS,  H,  1900. 

February  tS,  1901. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  decision 
affirming  a  judgment  annulling  the  charter 
of  a  corporation.  Affirmed. 

See  same  case  below,  61  La.  Ann.  1827,  26 
So.  680. 

Statement  by  Mr.  Justice  Pec.kh.ami 
This  is  a  writ  of  error  to  the  supreme 
court  of  the  state  of  Louisiana,  brought  for 
the  purpose  of  reviewing  a  judgment  of  that 
court  affirming  a  judgment  of  the  civil  dis- 
trict court  for  the  parish  of  Orleans  decree- 
rting  the  charter  of  the  corporation  plaintiff 
gin  error,  under  color  of  which  it  claimed 
•  corporate  existence,  to  be  null,  void,  and  of 
no  effect.  The  suit  was  in  the  nature  of  a 
quo  warranto.  The  attorney  general  of 
Louisiana,  pursuant  to  statute,  filed  a  peti- 
tion in  the  trial  court  against  the  New  Or- 
leans Debenture  Redemption  Company  of 
Louisiana,  Limited,  as  sole  defendant,  and 
in  that  petition  alleged  that  the  defendant 
was  not  organized  for  any  purpose  for  which 
the  law  authorized  the  formation  of  corpora- 
tions in  the  state  of  Louisiana;  that  it  was 
a  debenture  company  formed  for  the  sole 
purpose  of  selling  or  borrowing  money  upon 
its  own  obligations  or  debentures,  to  be  paid 
for  in  monthly  instalments,  the  company 
binding  itself  to  pay  the  holders  of 
debentures  a  profit  of  60  per  cent  upon  the 
amount  invested.  A  description  of  the  man- 
ner in  which  the  business  was  to  be  con- 
ducted was  given  in  the  petition,  and  it  was 
alleged  that  the  whole  system  amounted  to 
a  mere  gambling  venture,  demoralizing  as 
such,  and  was  unlawful.  It  is  also  alleged 
that  the  company  in  its  modes  of  organiza- 
tion had  not  complied  with  the  requirements 
prescribed  for  corporations  of  any  of  the 
classes  authorized  by  law,  and  that  the  act 
(No.  36  of  the  Laws  of  1888)  under  which 
it  claimed  to  have  incorporated  did  not  au- 
thorize the  business  which  the  company  was 
doing.  It  was  also  alleged  that  the  company 
and  its  officers,  agents,  managers,  directors, 
and  stockholders  were  unlawfully  exercising 
a  corporate  franchise,  and  were  acting  as  a 
corporation  in  the  state  without  having  been 
legally  incorporated,  and  in  violation  of  law, 
and  that  the  public  interest  and  common 
justice  required  that  the  company  be  en- 
joined from  declaring  forfeited  or  lapsed  the 
rights  of  any  debenture  holder  who  did  not 
continue  paying  his  monthly  instalments 
during  the  pendency  of  the  suit,  and  the 
prayer  was  that  the  affairs  of  the  company 


be  liquidated  according  to  law  under  the  di- 
rection of  the  court  for  the  common  benefit 
of  all  creditors  and  other  persons  interested 
according  to  their  respective  rights.  The 
attorney  general  further  prayed  that  if  it 
should  be  held  that  the  organization  of  the 
company  was  authorized  by  law,  that  then 
the  charter  be  forfeited  on  account  of  the 
subsequent  violation  of  law  by  the  company 
in  not  insisting  upon  cosh  in  payment  for 
Decided  9hareB  or  stock.  A  preliminary  injunc-ej 
tion  was  asked  and  granted,  enjoining  thejj 
I  'defendant  from  forfeiting  or  declaring  lapsed* 
the  rights  of  any  debenture  holder  during 
the  pendency  of  the  suit.  This  preliminary 
injunction  was,  upon  an  order  to  show  cause, 
subsequently  dissolved. 

Process  was  served  upon  the  president  of 
the  company  in  accordance  with  its  charter. 
The  defendant  appeared  and  filed  "peremp- 
tory exceptions  to  the  petition,  founded  on 
law,"  which  were  overruled  by  the  court. 
The  defendant  thereupon  answered  denying 
the  material  allegations  in  the  complaint, 
and  alleging  that  it  was  a  duly  and  legally 
constituted  private  corporation,  organized  in 
conformity  with  the  laws  of  the  state,  and 
expressly  authorized  by  act  No.  36  of  the 
Laws  of  the  year  1888,  for  the  pursuit  of  the 
private  enterprise  and  purposes  set  forth  in 
its  charter,  and  that  Btock  had  been  issued 
to  the  extent  of  $50,000  and  paid  for  to  it, 
and  that  in  doing  business  it  had  made 
many  legal  contracts  which  were  outstand- 
ing, and  that  its  debenture  holders  wished 
the  company  to  keep  on  doing  business,  and 
it  denied  any  gambling  or  wagering  feature 
in  connection  with  its  contracts. 

By  supplemental  answer  it  alleged  that 
the  purpose  of  the  suit  was  to  deprive  the 
defendant,  a  duly  and  legally  organized  cor- 
poration under  the  laws  of  the  state,  of  the 
legal  right  to  engage  in  or  pursue  its  busi- 
ness in  any  manner,  and  that  the  suit  as  in- 
stituted and  prosecuted  bad  for  its  object 
one  which  was  in  violation  of  the  Constitu- 
tion of  the  state  of  Louisiana  and  of  the 
Constitution  and  laws  of  the  United  States, 
in  that  it  deprived  the  defendant  of  its  prop- 
erty without  due  process  of  law,  and  denied 
to  it  the  equal  protection  of  the  laws  of  the 
state  of  Louisiana  and  of  the  United  States, 
and  that  it  violated  the  laws  of  the  United 
States  in  that  the  purpose  of  the  suit  was  to 
deprive  the  defendant  of  its  lawful  right  to 
pursue  a  lawful  business,  and  was  an  un- 
lawful discrimination  against  the  defendant 
and  a  denial  to  it  of  the  equal  protection  of 
the  laws  in  the  pursuit  of  its  business. 

The  parties  went  to  trial  and  evidence  was 
given  in  support  of  the  petition  as  to  the 
character  of  the  business,  and  also  that  the 
stock  which  had  been  issued  by  the  defend- eo 
ant  to  shareholders  had  not  in  fact  been  paidg 
for  in  cash  as  required  by  tbe'statute.  The* 
charter  was  put  in  evidence,  from  which,  to- 
gether with  testimony  token  in  the  cose,  it 
appeared  that  in  all  probability  the  company 
would  be  unable  to  perform  its  contracts 
with  those  who  remain  debenture  holders 
until  the  maturity  of  their  debentures,  with* 
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out  the  benefit  which  the  company  wma  to  re- 
ceive from  lapses  and  forfeitures  on  the 
part  of  other  debenture  holders,  resulting  in 
•  forfeiture  to  the  company  of  all  prior  pay- 
ments made  by  such  holders.  Ability  to  pay 
was  even  then  claimed  to  be  a  matter  of 
great  doubt.  It  was  stated  by  the  trial 
court  that  with  fair  management  and  in  the 
five  years  of  its  existence  the  company  had 
more  liabilities  than  assets.  Much  evidence 
was  given  on  the  trial  of  the  case  for  the 

Surpose  of  showing  the  general  character  of 
lie  business  transacted  by  the  company,  and 
that  it  was,  as  alleged  in  the  petition,  of  a 
gambling  nature,  and  hence  against  the  pub- 
lic policy  of  the  state,  and  illegal. 

There  was  no  contradictory  evidence  on 
the  trial  regarding  the  facts  as  to  the  man- 
ner and  plan  of  conducting  the  business  of 
the  defendant.  Whether  that  business  as 
thus  conducted  by  it  as  a  corporation  and 
under  its  charter  was  or  was  not  illegal,  be- 
came a  simple  question  of  law.  The  trial 
judge  held  in  favor  of  the  state,  deciding 
that  the  business  done  by  the  defendant  was 
an  unlawful  business,  not  permitted  to  be 
pursued  by  any  corporation,  and  that  de- 
fendant was  illegally  doing  business  as  a 


corporation,  and  decreed  that  the  pretended 
charter  under  color  of  which  the  defendant 

claimed  corporate  existence  was  null  and  of  (^corporation  itself,  but  belonged  to  the  cor 


no  effect.  A  decree  was  thereupon  entered 
adjudging  that  the  president,  secretary,  and 
general  manager,  as  also  the  agents,  direct- 
ors, stockholders,  and  members  of  the  so- 
called  corporation,  were  and  had  ever  been 
without  legal  authority  to  act  in  a  corpo- 
rate capacity  in  the  name  of  the  defendant 
or  under  color  of  its  pretended  charter.  It 
was  also  decreed  that  the  injunction  thereto- 
fore issued  prohibiting  and  restraining  the 
company,  its  officers,  directors,  agents,  and 
representatives,  from  removing  the  assets 
and  funds  of  the  company  from  the  state  or 
beyond  the  jurisdiction  of  the  court,  and 
from  receiving  any  money  or  instalments 
from  its  debenture  holders,  and  from  paying 
si  out  any  money  on  surrenders  or  withdrawals, 
•'or  in* redemption  of  debentures,  and  from 
makinp  loans  on  and  from  forfeiting  any  of 
said  debentures,  or  the  rights  of  any  of  the 
holders  thereof,  should  be  and  was  thereby 
confirmed  and  made  absolute,  and  the  com- 
pany and  its  officers,  representatives,  and 
members  were  perpetually  enjoined  and  re- 
strained from  acting  in  a  corporate  capacity. 

A  motion  for  a  new  trial  was  made  and 
the  constitutional  objections  again  advanced, 
but  the  motion  was  denied. 

After  the  entry  of  the  final  decree  and  the 
denial  of  the  motion  for  a  new  trial,  one  Au- 
gust M.  Benedict,  a  resident  of  the  parish 
of  Orleans,  presented  his  petition  to  the  trial 
court,  in  which  he  alleged  that  he  had  been 
appointed  by  the  governor  of  the  state  the 
liquidator  of  the  defendant,  after  the  gover- 
nor had  been  officially  informed  of  the  judg- 
ment rendered  by  the  court,  and  he  asked 
to  be  recognized  as  such  liquidator.  The 
trial  court  upon  the  presentation  of  the  pe- 
tition, with  the  annexed  commission  of  the 


diet  as  liquidator  upon  his  taking  oath  and 
furnishing  bond  in  the  sum  of  $10,000;  the 
court  further  ordered  that  the  officers  of  the 
defendant  transfer  and  turn  over  to  the  li- 
quidator all  the  assets,  books  and  other 
property  of  whatever  nature  or  kind  belong- 
ing to  the  defendant  corporation.  The  li- 
quidator duly  filed  his  bond,  which  was  ap- 
proved, and  letters  were  granted  him  by  the 
judge  of  the  trial  court.  Thereupon  the  de- 
fendant corporation  prayed  for  a  suspensive 
and  devolutive  appeal  to  the  supreme  court, 
which  was  granted.   Upon  the  same  day  a 

Setition  under  the  Louisiana  practice  was 
uly  presented  by  the  individual  stockhold- 
ers and  the  board  of  directors  of  the  com- 
pany to  the  court  for  leave  to  intervene  in 
the  suit,  and  in  the  petition  they  alleged  the 
giving  of  judgment  in  the  case  against  the 
company,  which  was  the  sole  defendant 
therein,  and  that  none  of  the  individual  in- 
corporators or  other  persons  interested  were 
ever  in  any  manner  made  parties  to  the  suit, 
and  that  the  sole  issue  in  the  suit  was  in 
regard  to  the  legality  of  the  business  done 
by  the  company  and  the  legality  and  validity 
of  the  charter  adopted  and  executed  by  the 
corporators,  and  they  represented  that  the 
right  to  be  a  corporation  or  the  right  to  legale 


existence  as  such  was  not  a  franchise  of  theJJ 


porators  solely  and  exclusively.  The  peti- 
tioners further  represented  that  they  and 
each  of  them  felt  aggrieved  by  the  judgment 
and  by  the  injunction  which  had  been  issued 
and  by  the  order  for  the  appointment  of  a 
liquidator,  and  the  order  for  the  transfer  of 
the  property  to  his  possession,  all  of  which 
they  alleged  had  been  highly  prejudicial  to 
their  legal  rights,  and  they  therefore  asked 
to  intervene  in  the  cause  for  the  purpose  of 
taking  and  prosecuting  an  appeal,  devolutive 
and  suspensive,  from  the  final  judgment, 
and  from  all  orders,  decrees,  or  proceedings 
had  in  the  cause,  including  the  order  and 
proceedings  under  the  writ  of  injunction 
therein  ordered  or  issued,  and  including  all 
orders,  decrees,  and  proceedings  made  or  had 
therein  for  the  appointment  of  a  receiver  or 
liquidator  for  said  company,  to  the  end  that 
on  said  appeal  they  might  be  enabled  to  be 
heard  ana  to  obtain  a  reversal  of  all  such 
proceedings. 

Service  of  the  petition  was  made  on  the 
attorney  general,  who  accepted  the  same, 
waived  citation,  and  acquiesced  in  the  order 
granting  the  petitioners  leave  as  asked  for. 
Thereupon  the  directors  and  stockholders 
duly  appealed  to  the  supreme  court  from  the 
final  judgment  and  also  from  the  various  or- 
ders in  regard  to  the  liquidator.  All  of 
these  appeals  were  heard  in  the  supreme  court 
and  the  decree  of  the  court  below  was  af- 
firmed, but  the  separate  appeal  taken  by  the 
shareholders  from  the  order  recognizing 
Benedict  as  liquidator  under  the  governor's 
appointment  was  sustained,  reserving  to  the 
state  of  Louisiana  and  all  other  parties  in 
interest  the  question  whether  the  appoint- 
ment of  a  liquidator  lies  with  the  governor, 
or  of  a  receiver  with  the  court,  or  with  the 


governor,  made  an  order  recognizing  Bene-  parties  in  interest;  such  question  to  be 
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thereafter  determined  by  the  court  below  as 
an  open  question.  The  company  and  the 
stockholders  sued  out  writs  of  error  to  bring 
up  the  final  decree  of  the  state  court  for  re- 
view. 

Mr.  J.  F.  Pierson  tor  plaintiffs  in  er- 
ror. 

Messrt.  Frank  E.  Ralnold,  Walter  Gut- 
on,  and  Hilton  J.  Cunningham  for  defendant 
g  in  error. 

CO 

•  *Mr.  Justice  PeeUuun,  after  stating  the 
foregoing  facts,  delivered  the  opinion  of  the 
court : 

This  suit  was  brought  against  the  defend- 
ant corporation  alone,  to  obtain,  among  oth- 
er things,  a  decree  enjoining  the  company 
and  its  officers  from  acting  as  a  corporation 
on  the  ground  that  its  alleged  charter  was  a 
nullity.  It  was  also  brought  to  forfeit  the 
charter  in  case  it  should  be  held  that  it  had 
been  legally  organized,  and  such  forfeiture 
was  prayed  on  the  ground  that  the  company 
hod  violated  the  law  by  not  receiving  cash 
on  payment  of  its  shares. 

It  is  now  claimed  that  the  company  de- 
fendant could  not  properly  have  been  made 
a  sole  defendant  in  an  action  to  declare  null 
its  charter  to  be  a  corporation,  and  that 
therefore  a  decree  in  such  suit  declaring  the 
company  not  to  be  a  corporation  (while 
making  no  decree  upon  the  question  of  a  vio- 
lation of  the  charter  by  not  taking  payment 
for  its  stock  in  cash)  condemns  the  corpora- 
tors and  takes  away  their  property  without 
a  hearing  from  them  and  is  not  due  process 
of  law,  they  claiming  that  the  franchise  to 
be  a  corporation  was  their  property  exclu- 
sively, and  did  not  belong  to  the  corporation 
as  such. 

It  is  also  asserted  that  the  state  was  not 
rightfully  or  properly  a  plaintiff  in  the  suit, 
ana  that  the  institution  of  the  suit  in  the 
name  of  the  state  was  without  authority  of 
law  and  was  therefore  null  and  void,  and 
did  not  constitute  due  process  of  law.  What 
is  meant  by  this  latter  claim  is  stated  by  the 
plaintiff  in  error  as  follows : 

"We  do  not  wish  to  be  understood  as  dis- 
senting from  the  doctrine  of  the  plenary 
power  of  the  state  over  the  subject-matter  of 
creating  or  authorizing  such  corporations, 
and  we  concede  that  her  power  to  grant  or 
withhold  charters,  as  well  as  to  grant  or 
withhold  authority  to  others,  to  constitute 
such  corporations,  is  unlimited.  What  we 
here  insist  is,  that  where  the  state  has  acted 
through  her  legislature  and  authorized  the 
organization  of  the  corporation,  and  such 
corporation  has  been  constituted  under  her 
authority,  that,  in  common  with  other  per- 
t-sons, it  cannot,  after  its  creation,  be  denied 
g  the  common  right  to  pursue  any  lawful 

*  business  or  enterprise  not'ineonsistent  with 
the  objects  and  purposes  of  its  creation ;  and 
that  is  precisely  what  the  state  is  attempt- 
ing by  this  suit  to  do  in  relation  to  the  com- 
pany, plaintiff  in  error,  in  this  cause." 

Tbe  first  inquiry  which  presents  itself  is 
as  to  whether  it  was  proper  and  legal  to 
make  the  company  alone  a  defendant,  and  as 


to  the  sufficiency  of  the  means  by  which  it 
was  brought  into  court  in  an  action  where 
the  relief  sought  was  to  declare  the  pretend- 
ed charter  of  the  company  a  nullity  from  ths 
beginning,  and  where  an  injunction  was 
sought  to  prevent  the  further  action  of  the 
defendant  corporation. 

The  company  claimed  as  a  fact  to  be  or- 
ganized under  the  act  No.  36  of  the  Laws  of 
Louisiana  of  1888.  The  1st  and  3d  sections 
of  the  act  read  as  follows: 

"Sec.  1.  That  it  shall  be  lawful  for  any 
number  of  persons,  not  less  than  three,  upon 
complying  with  the  provisions  of  the  laws 
of  this  state  governing  corporations  in  gen- 
eral, to  form  themselves  into  and  constitute 
a  corporation  for  the  purpose  of  carrying  on 
any  lawful  business  or  enterprise,  not  other- 
wise specially  provided  for,  and  not  incon- 
sistent with  the  Constitution  and  laws  of 
this  state.  .  .  .  provided,  no  such  cor- 
poration shall  engage  in  stock-jobbing  busi- 
ness of  any  kind." 

"Sec.  3.  That  no  stockholder  of  such  cor- 
poration shall  ever  be  held  liable  or  respon- 
sible for  the  contracts  or  defaults  of  such 
corporations  in  any  further  sum  than  the 
unpaid  balance  due  to  the  company  on  the 
shares  owned  by  him." 

In  the  answer  of  the  company  it  is  alleged 
that  it  was  organized  by  the  authority  of 
this  statute  and  that  it  duly  filed  its  articles 
of  association,  stating  therein  at  large  the 
character  of  its  business.  It  was  provided 
in  that  charter  that  all  legal  process  should 
be  served  upon  the  president  of  the  com- 
pany. The  evidence  showed  that  the  com- 
pany in  fact  did  business  under  its  charter 
and  amendments  for  several  years  as  a  cor- 
poration, and  claimed  to  be  legally  organized 
as  such.  It  also  appeared  from  the  evidence 
that  its  stock  was  subscribed  for  by  various 
individuals,  and  was  issued  to  such  subscrib- 
ers or  their  assigns.  It  also  issued  its  de- 
bentures and  did  business  in  accordance 
with  the  charter,  and,  as  claimed,  under  and« 
by  the  authority  of  the  act  of  the  legislature*} 
above  mentioned.  It  made  contracts  and'it* 
elected  officers  who  thereafter  acted  as  such 
and  assumed  to  represent  the  company  as  a 
corporation  doing  business  under  the  laws 
of  the  state.  It  was  thus  a  de  facto  corpo- 
ration, and  those  who  contracted  with  it  as 
such  could  not  set  up  a*  a  defense,  when 
sued  by  it  upon  those  contracts,  that  it  was 
not  a  corporation  or  that  its  organization 
was  a  nullity.  None  but  the  state  could  call 
its  existence  in  question.  Chubb  v.  Upton, 
95  U.  S.  005,  24  L.  ed.  623 ;  Baltimore  &  P. 
R.  Co.  v.  Fifth  Baptist  Church,  137  U.  S. 
508,  571,  34  L.  ed.  784,  780,  11  Sup.  Ct.  Rep. 
185.  The  supreme  court  of  Louisiana,  in 
this  case,  holds  that  by  the  laws  of  that 
state  the  defendant  as  a  de  facto  corpora- 
tion was  properly  brought  into  court  by  the 
service  of  process  on  its  acting  president. 
The  state  can  therefore  treat  this  de  facta 
corporation  as  such,  for  the  purpose  of  call- 
ing it  into  court  and  asking  for  a  decree  en- 
joining it  from  acting  as  a  corporation,  on 
the  ground  of  the  nullity  of  the  organiza- 
tion; in  other  words,  on  the  ground  that  it 
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has  no  right  to  be  a  corporation,  and  that  it 
is  not  a  corporation  de  jure.  For  that  pur- 
pose it  is  not  necessary  that  the  individuals 
who  were  corporators  or  officers  of  the  com- 
pany be  made  defendants  and  service  of 
process  be  made  upon  them.  The  company 
itself  may  be  brought  into  court  by  service 

ri  its  officer  appointed  pursuant  to  the 
ter  under  which  it  assumed  to  act,  and 
in  which  it  is  provided  that  the  president 
■hall  be  served  with  process  against  the  cor- 
poration. 

Section  2593,  Revised  Statutes  of  Louisi- 
ana, provides: 

"An  action  by  petition  may  be  brought  be- 
fore the  proper  district  court  or  parish  court 
by  the  district  attorney,  or  district  attorney 
pro  tempore,  and  for  the  parish  of  Orleans 
by  the  attorney  general,  or  any  other  person 
interested,  in  the  name  of  the  state  upon  his 
own  information,  or  upon  the  information  of 
any  private  party,  against  the  party  or  par- 
ties offending  in  the  following  cases: 

"First,  when  any  person  shall  usurp,  in- 
trude into,  or  unlawfully  hold  or  exercise 
any  public  office  or  franchise  within  this 
state;  or  .  .  .  Third,  when  any  associa- 
tion or  number  of  persons  shall  act  within 
tiiis  state  as  a  corporation  without  being 
duly  incorporated. 

"Sec.  2595.  Service  shall  be  made  in  such 
a  cases  .  .  .  the  same  as  in  other  civil 
g  suits.    .    .  . 

•  *"Sec.  2002.  When  defendant,  whether  a 
person  or  corporation  against  whom  such 
action  shall  have  been  brought,  Bhall  be  ad- 
judged guilty  of  usurping  or  intruding  into 
or  unlawfully  holding  or  exercising  any  of- 
fice, franchise,  or  privilege,  judgment  shall 
be  rendered  that  such  defendant  be  excluded 
from  such  office,  franchise,  or  privilege,  and 
also  that  the  plaintiff  recover  coats  against 
such  defendant  and  such  damages  as  are 
proved  to  have  been  sustained." 

The  state  court  has  held  that  under  these 
provisions,  in  such  a  case  as  this,  the  service 
of  process  upon  the  defendant  company  is 
sufficient  to  bring  that  company  into  court 
as  a  de  facto  corporation,  even  though  not 
legally  organized.  If  the  company  actually 
appear  pursuant  to  such  service,  it  surely 
must  be  enough  so  far  as  the  corporation  is 
concerned. 

Pursuant  to  the  service  of  process  upon 
its  president  the  company  appeared  in  court, 
put  in  pleadings,  set  up  as  a  defense  that  it 
was  a  legal  and  valid  corporation  under  the 
act  already  cited,  and  claimed  judgment  in 
its  favor.  All  this  gave  jurisdiction  to  the 
court  to  proceed  with  the  case  and  try  the 
issues,  whether  the  defendant  were  or  were 
not  a  valid  corporation.  But  it  is  said  that 
in  such  suit  even  that  question  cannot  be  de- 
cided, and  that  the  presence  of  the  individu- 
al corporators  is  indispensable  because,  as 
is  stated,  the  franchise,  to  be  a  corporation, 
belongs  to  them,  and  not  to  the  corporation 
itself,  and  the  case  of  Memphis  &  L.  R.  R.  Co. 
v.  Railroad  Comre.  112  TJ.  S.  609,  619,  sub 
nom.  Memphis  A  L.  R.  R.  Co.  v.  Berry,  28  L. 
ed.  837,  841,  5  Sup.  Ct  Rep.  299,  is  cited  as 
authority  for  the  purpose  of  showing  that 


such  franchise  cannot  be  taken  away  with- 
out making  the  corporators  parties. 

In  a  certain  sense  the  franchise  to  be  a 
corporation  does  belong  to  the  corporators 
in  so  far  as  that  it  does  not  pass  by  a  mort- 
gage by  the  company  of  its  charter  and 
franchises,  and  a  sale  under  the  foreclosure 
of  the  mortgage  does  not  confer  on  the  pur- 
chaser the  right  to  be  a  corporation.  This 
was  held  in  above  case.  The  right  to  be  a 
corporation  was  conferred  upon  certain  indi- 
viduals, and  the  court  held  could  not  by  the- 
language  used  pass  to  purchasers  on  a  fore-g 
closure,  the  franchise  not  infact  having  been" 
mortgaged,  and  the  law  not  providing  for 
such  a  mortgage.  But  a  proceeding  by  the 
state  against  a  de  faoto  corporation  to  for- 
bid its  acting  any  longer  as  such  on  the 
ground  that  no  legal  right  exists  for  it  to 
be  a  corporation,  we  have  no  doubt  is  well 
brought  against  the  company  alone,  treating 
it  as  such  de  facto  corporation,  and  serving 
process  upon  its  officers  in  accordance  with 
the  charter  or  law  under  which  it  assumes 
to  be  acting  as  such  corporation.  And  as 
we  remark,  in  another  connection  below,  the 
shareholders  or  corporators  by  their  action 
in  making  themselves  parties  to  the  suit, 
appealing  from  the  decree  and  arguing  their 
objections  before  the  supreme  court,  have 
cured  any  possible  defect  which  might  oth- 
erwise have  existed,  founded  upon  an  al- 
leged defect  of  parties. 

The  injunction  which  was  issued  as  part 
of  the  judgment  was  simply  a  means  of  car- 
rying out  what  the  court  decreed,  and 
whether  an  injunction  prior  thereto  and  pre- 
liminary in  its  nature  had  been  granted  em 
parte  or  not  was  immaterial.  The  final  in- 
junction was  part  of  the  relief  sought  by  the 
action,  and  when  the  court  decided  such  ac- 
tion in  favor  of  the  plaintiff  the  injunction 
was  to  follow  a«  matter  of  course.  We  are 
of  opinion  that  for  the  purpose  of  obtaining 
a  decree  declaring  the  charter  void  and  re- 
straining the  officers  from  acting  as  a  corpo- 
ration, the  state  through  its  attorney  gener- 
al was  a  proper  party  to  bring  the  action, 
and  for  the  reasons  stated  it  was  well 
brought  against  the  corporation  alone  and 
the  final  injunction  was  properly  issued. 

Nor  do  the  facta  in  this  cose  furnish  any 
foundation  for  the  claim  on  the  part  of  the 
plaintiffs  in  error  that  the  state  after  hav- 
ing granted  the  right  to  be  a  corporation 
could  not.  after  the  corporation  was  created, 
deny  to  it  the  common  right  to  pursue  any 
lawful  business  or  enterprise  not  inconsist- 
ent with  the  object  and  purposes  of  its  crea- 
tion. The  claim  rests  upon  the  proposition 
that  the  state  cannot  deny  to  the  company 
the  common  right  to  pursue  any  lawful  busi- 
ness or  enterprise.  If  the  business  or  en- 
terprise be  not  lawful,  the  whole  argument 
fails.  If  not  created  for  a  lawful  purpose 
the  company  was  not  created  at  all.  It  is 
not  a  question  of  the  right  to  do  certain* 
business  after  it  was  authorized  by  the  state" 
to  organize  as  such 'corporation.  Its  legal* 
creation  depended  upon  the  lawful  character 
of  the  work  it  was  organized  to  do.  Wheth- 
er the  business  be  lawful  is,  in  a  case  like 
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this,  a  question  of  local  law,  and  a  decision 
by  the  state  court  upon  that  question  is  not 
reviewable  here.  The  right  to  be  a  corpo- 
ration was  given  by  the  state  upon  the  terms 
that  the  business  transacted  should  be  law- 
ful, and  it  certainly  must  rest  with  the  state 
to  determine  whether  the  business  thus 
transacted  by  a  corporation  is  or  is  not  law- 
ful. Whether  such  business  could  be  done 
by  individuals  without  the  intervention  of 
a  corporation  is  not  to  the  point.  The  state 
having  the  right  to  say  upon  what  terms 
and  upon  what  conditions  it  will  grant  the 
right  of  incorporation,  it  must  nave  the 
right  to  determine  through  its  courts  wheth- 
er those  conditions  have  been  complied  with. 
It  granted  the  right  by  the  act  of  1888  to 
transact  any  lawful  business,  as  a  corpora- 
tion, upon  filing  articles,  etc.  It  rests  with 
its  own  courts  to  say  whether  the  business 
transacted  by  such  assumed  corporation,  by 
virtue  of  that  act,  is  or  is  not  lawful.  Hav- 
ing decided  that  it  was  unlawful,  the  court 
had  the  right,  under  the  state  law,  to  de- 
clare the  charter  null. 

Then  as  to  the  rights  of  the  individual 
corporators.  Has  their  property  been  in 
any  way  taken  without  due  process  of  law 
by  this  decree?  Clearly  it  has  not.  Nor 
have  they  been  denied  the  equal  protection 
of  the  laws.  As  already  stated,  the  decree 
adjudges  the  charter,  under  color  of  which 
the  defendant  company  claimed  corporate 
existence,  to  be  null  and  void,  and  it  enjoins 
the  officers  and  stockholders  from  acting  as 
a  corporation,  in  the  terms  already  set  forth. 
This  simply  holds  the  property  until  it  can 
be  properly  disposed  of  according  to  law. 

The  original  decree  was  entered  after  a 
trial  upon  the  merits,  and  the  record  shows 
that  the  officers  and  many  of  the  stockhold- 
ers were  present  at  the  trial,  and  were  wit- 
nesses and  examined  by  the  counsel  for  the 
company,  and  that  in  truth  they  made  the 
whole  defense.  There  was  no  dispute  in  re- 
gard to  the  facts,  and  the  whole  question 
was  resolved  into  one  of  law,  whetner  the 
^business  which  was  confessedly  conducted 
esby  the  corporation  was  or  was  not  a  lawful 
•  one  under  the  laws  of'Louisiana.  The  court 
refused  to  hear  evidence  that  the  defendant's 
officer*  acted  in  pood  faith,  believing  they 
were  acting  lawfully.  That  also  was  a  ques- 
tion of  local  law,  whether  such  facts  consti- 
tuted any  defense,  and  the  decision  of  the 
court  on  that  subject  is  not  reviewable  here. 
As  a  result  of  all  the  evidence,  the  trial 
court  held  the  business  transacted  by  the 
company  was  unlawful  for  a  corporation  un- 
der the  laws  of  Louisiana,  and  decreed  ac- 
cordingly. The  shareholders  then,  pursuant 
to  the  law  of  Louisiana,  petitioned  the  court 
to  permit  them  to  intervene  in  the  case  and 
to  appeal  from  the  decree  because  they  were 
interested  therein;  and  leave  being  given, 
they  appealed  to  and  were  heard  in  the  su- 
preme court,  and  that  court,  while  affirming 
the  final  decree,  at  the  same  time  reversed 
the  order  appointing  a  liquidator,  and  left 
the  whole  question  open  in  regard  to  such 
appointment.  The  corporators  have  not  in 
any  manner  been  impeded  or  embarrassed  in 


the  presentation  of  their  defense  by  not  be- 
ing formal  parties  to  the  record  at  the  trial 
in  the  court  of  first  instance.  Many  were 
present,  as  a  matter  of  fact,  and  the  defense 
which  they  interpose  is  one  of  law  upon  un- 
disputed facts.  There  has  been  no  taking  of 
any  property  belonging  to  shareholders,  and 
whatever  may  be  done  hereafter,  whether  by 
liquidator  or  receiver,  can  only  be  done  upon 
notice  to  them,  as  parties  to  the  action  and 
after  full  hearing  of  their  claims. 

It  is  certain,  therefore,  that  their  right* 
have  not  been  improperly  interfered  with  or 
their  property  taken  under  or  pursuant  to 
the  decree  of  the  trial  court.  We  are  of 
opinion  that  the  judgment  of  the  Supreme 
Court  of  Louisiana  must  be  affirmed. 


(180  U.  S.  295> 

F.  WINDSOR  ROBINSON,  Receiver  of  the 
State  National  Bank  of  Vernon,  Texas, 
Plff .  in  Err., 

«. 

SOUTHERN     NATIONAL     BANK  OF 
NEW  YORK. 

National  banks — pledgee  as  stockholder  of. 

A  bank  which  receives  as  collateral  security 
for  a  note  the  stock  of  a  national  bank,  and 
on  default  proceeds  to  sell  the  stock  and  bid 
It  In,  Is  not  liable  as  a  stockholder  In  the  na- 
tional bank,  where  It  never  has  a  transfer  of 
the  shares  made  on  the  books  of  the  national 
bank,  and  as  between  the  pledgee  bank  and 
the  debtor,  who  claims  that  the  sale  Is  In- 
valid, the  stock  continues  to  be  held  merely 
as  collateral  for  his  debt. 

[No.  137.] 

Argued  December  SO,  SI,  1900.  Decided 
February  SS,  1901. 

TN  ERROR  to  the  United  States  Circuit 
1  Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decision  affirming  a  judgment  for 
defendant  in  an  action  against  an  alleged 
stockholder  of  a  national  bank.  Affirmed. 

See  same  case  below,  3d  C.  C.  A.  584,  94 
Fed.  Rep.  964.  « 


'Statement  by  Mr.  Justice  Shiras:  « 
This  was  an  action  brought  in  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York  by  Robinson,  as  re- 
ceiver of  the  State  National  Bank  of  Ver- 
non, Texas,  a  national  banking  association, 
against  the  Southern  National  Bank  of  New 
York,  likewise  a  national  banking  associa- 
tion, to  recover  the  amount  of  an  assessment 
made  by  the  Comptroller  of  the  Currency 
upon  the  stock  of  the  State  National  Bank, 
of  which  the  defendant  bank  was  alleged  to 
be  the  owner  of  180  shares. 

The  principal  facts  out  of  which  the  con- 
troversy arose  were  as  follows: 

On  January  20,  1893,  one  W.  O.  Curtis 
was  the  owner  of  180  shares  of  the  capital 
stock  of  the  State  National  Bank,  of  the 

Ear  value  of  $100  each,  and  which  stood  in 
is  name  on  the  books  of  the  bank,  and  for 
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which  he  held  the  usual  certificates.  On  that 
day  one  A.  U.  Thomas  and  the  said  Curtis 
borrowed  from  the  Southern  National  Bank 
the  sum  of  $15,000,  for  which  they  gave 
their  promissory  note,  payable  four  months 
after  date.  The  note  recited  that  the  mak- 
ers of  the  note  had  "deposited  with  said 
bank  as  collateral  security  for  the  payment 
of  this  or  any  other  liability  or  liabilities 
of  ours  to  said  bank  now  due  or  to  become 
due,  or  that  may  bo  hereafter  contracted, 
the  following  property,  vie.:  180  shares  of 
the  capital  stock  of  the  State  National  Bank 
of  Vernon,  as  evidenced  by  certificate  No. 
97,  150  shares;  certificate  No.  08,  30  Bhares 
— the  market  value  of  which  is  now  $18,- 
000." 

The  note  contained  the  usual  powers  to 
sell,  in  case  of  default  in  payment,  the  se- 
curities at  public  or  private  sale,  with  the 
right  on  the  part  of  the  bank  to  become  the 
purchaser  thereof  at  such  sale. 

The  note  was  not  paid  when  due,  and  on 
August  1,  1893,  the  defendant  bank  notified 
t. Curtis  and  Thomas  by  telegraph  that  the 
e stock  would  be  sold  on  the  8th  day  of  Au- 
?gust,  1893.  On'August  7,  1893,  it  adver- 
tised in  the  New  York  papers  that  the 
stock  would  be  sold  at  noon  of  August  8, 
at  the  public  exchange  in  New  York.  The 
sale  took  place  at  public  auction,  and  the 
stock  was  struck  off  to  the  defendant  for 
the  sum  of  $20,  the  defendant  being  the  high- 
est bidder.  The  defendant  then  paid  the 
auctioneer  the  said  sum  of  $20,  and  after- 
wards received  back  from  him  that  sum  less 
his  fees.  That  was  the  place  where  and  the 
way  in  which  sales  of  collateral  to  such 
notes  were  then  made  in  New  York. 

The  certificates  of  stock  at  that  time  re- 
mained in  possession  of  the  defendant  bank, 
but  the  stock  was  not  transferred  to  the  de- 
fendant bank  upon  the  books  of  the  State 
National  Bank,  but  continued  to  stand  in 
the  name  of  Curtis.  The  defendant  bank 
never  voted  upon  the  stock,  nor  received  any 
dividends  thereon. 

The  State  National  Bank  suspended  pay- 
ment on  or  before  July  21,  1893,  and  was 
in  possession  of  the  United  States  bank  ex- 
aminer until  September,  1893,  when  it  re- 
sumed and  continued  business  as  usual,  un- 
til August  13,  1894,  when  it  finally  closed, 
and  the  plaintiff  Robinson  was  subsequent- 
ly appointed  receiver. 

On  August  10,  1893,  the  Southern  Nation- 
al Bank  of  New  York  brought  an  action  in 
the  district  court  of  Wilbarger  county, 
Texas,  against  Curtis  and  Thomas,  in  which 
the  complaint  recited  the  fact  of  the  sale  of 
the  collateral  securities,  and  that  the  pro- 
ceeds of  the  sale,  to  wit,  $20,  had  been  ap- 
plied as  a  credit  on  said  note,  and  demanded 
judgment  for  the  balance  of  the  note  re- 
maining unpaid,  with  interest  and  costs. 

Subsequently,  Curtis  and  Thomas  an- 
swered, and,  among  other  things,  claimed 
that  the  Southern  National  Bank  had  taken 
the  stock  that  had  been  placed  with  it  as 
collateral  by  purchasing  the  same  at  the 
sale,  that  the  said  stock  was  worth  the  sum 
•f  $18,000  at  the  date  of  said  sale,  and  the 


same  so  taken  at  said  sale  was  in  full  sat- 
isfaction for  said  note. 

They  likewise  filed  a  cross  petition,  in 
which  they  alleged  that  the  sale  by  the 
Southern  National  Bank  of  the  collateral 
stock  was  made  improperly  and  in  fraud  of 
the  defendants,  and  was  a  conversion  of  said 
stock  to  the  use  of  said  bank,  which  operat- 
ed not  merely  to  discharge  the  said  note,  but* 
to  give  the  defendants  Curtis  and  Thomas  •§ 
right  to  be  compensated  to*the  extent  of  the* 
difference  between  the  amount  due  on  the 
note  and  the  amount  of  the  value  of  the 
stock,  which  they  averred  to  be  $18,000. 

In  an  amended  petition  the  Southern  Na- 
tional Bank  traversed  the  allegations  of  the 
cross  petition,  denied  that  they  had,  in  effect 
or  by  operation  of  law,  taken  said  collateral 
stock  in  full  satisfaction  of  said  note,  and 
alleged  that  said  stock  had  always  been  in 
its  possession  as  collateral,  that  it  had  al- 
ways been  ready  and  willing,  and  was  ready 
and  willing,  to  return  to  said  Curtis  the  said 
stock  upon  payment  of  said  note,  and  there- 
upon tendered  to  said  defendants  the  said 
stock  upon  payment  of  said  note. 

Subsequently,  and  while  these  proceedings 
were  pending,  the  defendants  Curtis  and 
Thomas  proposed  to  the  Southern  National 
Bank  that  if  the  bank  would  credit  them 
with  the  value  of  the  stock  at  the  rate  of  60 
cents  on  the  dollar  they  would  confess  judg- 
ment for  the  balance,  some  $5,000.  This  of- 
fer was  made  on  August  7, 1894,  and  on  Aug- 
ust 9,  1894,  the  Southern  National  Bank,  by 
letter  and  telegram,  stated  that  this  propo- 
sition would  be  accepted.  Nine  days  there- 
after the  State  National  Bank  of  Vernon 
failed,  and  thereupon  the  Southern  National 
Bank  declined  to  stand  by  the  proposal  of 
the  defendants  to  confess  a  judgment  if  cred- 
ited with  the  stock  at  the  rate  of  60  cents  on 
the  dollar. 

Whereupon  the  defendants  Curtis  and 
Thomas  filed  a  further  plea,  or  statement  by 
way  of  cross  petition,  setting  up  said  propo- 
sition and  acceptance  as  an  accord  and  satis- 
faction, and  tendering  judgment  accordingly 
for  amount  sued  for  upon  credit  of  $10,800 
being  given  them,  and  they  prayed  that  said 
agreement  should  be  carried  out,  and  for 
general  relief. 

The  case  then  came  on  for  trial,  and  was 
submitted,  on  all  questions  of  law,  as  well 
as  of  fact,  to  the  court  without  the  interven- 
tion of  a  jury.  The  court  found  that  the 
Southern  National  Bank  was  entitled  to  re- 
cover on  said  note  the  sum  of  $16,200,  princi- 
pal and  interest  on  the  note  sued  on  up  to 
August  9,  1894,  the  time  the  agreement  of 
compromise  was  entered  into  by  and  between ft 
the  plaintiff  and  defendants;  that  under  saidg 
agreement  said  defendants*  were  entitled  to* 
a  credit  of  $10,800;  and  that  the  plaintiff 
was  entitled  to  recover  from  the  defendants 
the  sum  of  $5,751,  with  interest  thereon  from 
date,  and  decreed  accordingly. 

The  plaintiff,  the  Southern  National  Bank, 
was  thereupon  allowed  an  appeal  to  the 
court  of  civil  appeals  of  the  second  supreme 
judicial  district  of  Texas. 
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In  that  court  the  judgment  of  the  trial 
court  was  reversed,  and  in  the  opinion  the 
following  statement  was  made: 

"Did  the  compromise  agreement  prevent 
the  further  prosecution  of  the  suit?  Its 
terms  were  quite  brief. 

"August  7,  1894,  one  M.  J.  Tompkins  wired 
appellant:  'Thomas  says  will  confess  judg- 
ment if  you  will  allow  GO  cents  for  stock;' 
to  which  appellant  replied  by  letter  and  tele- 
gram on  August  0,  1804,  among  other  things 
requesting  Tompkins  to  say  to  Thomas  that 
his  proposition  would  be  accepted.  Nine 
days  thereafter  the  State  National  Bank  of 
Vernon  failed.  Then  it  was  that  appellant, 
soon  after  learning  of  the  failure,  declined 
to  stand  to  the  agreement;  and,  through 
other  counsel,  employed  about  that  time, 
sought  to  avoid  it.  When  the  agreement 
was  made  the  court  at  Vernon,  though  not 
in  open  session,  had  not  adjourned  for  the 
term,  and  the  cause  was  continued  to  the 
next  term,  without  any  confession  of  judg- 
ment. When  it  Anally  came  to  trial  the 
court  held  appellant  to  the  agreement,  and, 
upon  the  offer  of  Curtis  and  Thomas  to  com- 
ply with  its  terms,  rendered  judgment  ac- 
cordingly, deducting  $10,800  from  the  sum 
due  on  the  note,  and  giving  judgment  for 
the  rest. 

"It  is  clear  that  there  had  been  no  conver- 
sion of  the  stock,  as  alleged  by  Thomas  and 
Curtis.  The  sale  thereof  was  regular,  and 
in  accordance  with  the  terms  of  the  contract 
of  hypothecation,  and  the  court  bo  held.  Be- 
sides, appellant  tendered  the  stock  in  court 
for  Thomas  and  Curtis,  thereby  waiving  its 
right  as  purchaser  thereof.  We  then  have 
the  case  of  an  agreement  on  the  part  of  a 
creditor  to  accept  a  judgment  by  confession 
for  a  less  sum  than  is  due,  which  agreement 
the  creditor  withdraws,  and  takes  steps  to 
e  avoid,  before  it  had  been  in  any  respect  per- 

*  formed  or  acted  on  by  the  debtor.   Upon  the 

•  sole'ground  of  such  agreement  on  the  part 
of  the  creditor,  and  the  tender  of  perform- 
ance by  the  debtor,  judgment  for  the  full 
amount  of  the  debt  is  denied.  We  cannot 
distinguish  this  from  an  ordinary  case  of  ac- 
cord without  satisfaction.  Tender  of  per- 
formance in  such  a  case  will  not  defeat  the 
recovery  claimed.  It  is  manifest  that  the 
agreement  was  not  intended  to  be  taken  in 
lieu  of  the  note  sued  on,  or  any  part  thereof. 
It  was  the  confession  of  judgment  thereon 
that  was  to  entitle  Thomas  and  Curtis  to  the 
reduction,  and  not  their  agreement  to  con- 
fess judgment.  It  is  not  the  case  of  a  com- 
promise entered  into  by  which  a  pending 
suit  is  to  go  off  the  docket,  and  the  parties 
look  to  the  terms  of  the  compromise 
as  a  substitute  for  the  original  con- 
tract and  pre-existing  status.  .  .  .  We 
therefore  adopt  the  trial  court's  con- 
clusions of  fact  in  so  far  as  they  are  not 
in  conflict  with  the  conclusions  stated  above, 
and  reverse,  and  here  render  judgment  in 
favor  of  appellant  against  Thomas  and  Cur- 
tis for  the  full  amount  claimed,  decreeing 
the  bank  stock  to  them  aa  tendered." 

In  the  case  in  the  circuit  court  of  the 
21  &  C— 25. 


United  States,  the  plaintiff,  having  offered  in 
evidence  the  record  of  the  case  in  the  a  tats 
courts,  also  offered  in  evidence  a  certificate 
from  the  clerk  of  the  district  court  of  Wil- 
barger county,  Texas,  in  the  following 
terms: 

"I,  W.  B.  Townsend,  clerk  of  the  district 
court  of  Wilbarger  county,  Texas,  do  hereby 
certify  that,  in  the  case  of  the  Southern  Na- 
tional Bank  of  New  York  against  W.  G.  Cur- 
tis and  W.  U.  Thomas,  No.  688  on  the  docket 
of  the  said  district  court,  the  plaintiff,  on 
the  trial  of  said  cause,  tendered  into  court 
and  to  the  said  defendants  the  certificates  of 
stock  issued  by  the  State  National  Bank  of 
Vernon  to  W.  G.  Curtis,  numbered  97  and 
98  respectively,  the  first  being  for  one  hun- 
dred and  fifty  shares  of  the  capital  stock  of 
said  bank,  and  the  other  for  thirty  shares  of 
the  capital  stock  of  said  bank,  which  certifi- 
cates of  stock  were  filed  by  the  clerk  of  said 
court  on  the  8th  day  of  August,  1895,  and 
have  ever  since  remained  on  file  in  said  causa 
in  said  court,  and  are  on  file  at  this  time; 
that  they  have  never  been  taken  away  by 
said  Curtis  and  Thomas,  or  either  of  them,* 
and  that  Curtis  and  Thomas,  nor  any  one§ 
acting  for  them  or* either  of  them,  have  not* 
taken  said  stock  away,  .  .  .  and  that 
said  stock  now  remains  on  file  in  said  dis- 
trict court  of  Wilbarger  county,  Texas,  as 
appears  of  record  in  said  cause. 

The  plaintiff  having  rested,  the  defendant 
put  in  evidence  a  certified  copy  of  the  de- 
cree rendered  by  the  court  of  civil  appeals, 
containing,  among  other  things,  the  follow- 
ing: 

"It  is  the  order  of  this  court  that  the  ap- 
pellant, the  Southern  National  Bank  of  New 
York,  do  have  and  recover  of  and  from  the 
appellees,  W.  G.  Curtis  and  A.  W.  Thomas, 
the  sum  of  $15,000,  with  6  per  cent  interest 
thereon  from  the  20th  day  of  January,  1893, 
together  with  all  their  costs  in  this  behalf 
expended.  And  it  further  appearing  to  this 
court  that  the  said  W.  G.  Curtis  and  A.  W. 
Thomas  delivered  to  the  appellant  the 
Southern  National  Bank  of  New  York,  180 
shares  of  the  capital  stock  of  the  State  Na- 
tional Bank  of  Vernon  as  collateral  security 
for  the  note  sued  hereon,  it  is  further  or- 
dered that  said  180  shares  of  capital  stock 
be  turned  over  to  them  upon  payment  of  this 
judgment  as  per  the  tender  of  the  appellant, 
and  that  in  default  of  such  payment  said 
stock  be  sold  as  under  execution,  and  the 
proceeds  applied  to  the  payment  of  this 
judgment" 

The  defendant  bank  further  put  in  evi- 
dence two  letters,  dated  respectively  Febru- 
ary 15  and  September  27,  1894,  written  by 
the  cashier  of  the  Southern  National  Bank 
to  A.  W.  Thomas  and  to  R.  P.  Elliot,  attor- 
ney for  Curtis  and  Thomas,  in  the  following 
terms: 

Feb.  15th,  1894. 

A.  U.  Thomas,  Esq., 

210%  Main  Street,  Houston,  Texas. 
Dear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your 
letter  of  Feb.  8th,  and  to  inform  you  that  a 
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copy  of  it  will  be  forwarded  to  our  counsel, 
Mr.  H.  C.  Thompson,  with  the  request  that 
he  will  make  known  to  us  the  proposition 
submitted  to  him  by  you.  You  can  rest  as- 
sured that  when  this  is  received  it  will  have 
our  closest  attention, 
n    We  never  had  any  disposition  to  oppress 

*  you.   All  that  we  wanted  and  now  want  is 

*  the  money  owed  us  by  Mr.  Curtis  and*your- 
self.  When  that  is  paid  under  the  terms  of 
your  note  the  collaterals  will  be  surrendered 
by  us.  We  manifested  in  every  proper  way 
a  disposition  to  help  you,  and  it  was  only 
when  you  failed  to  meet  us  that  we  were 
forced  to  resort  to  legal  measures.  If  you 
will  furnish  a  purchaser  for  the  stock  at 
seventy-five  or  eighty  cents  on  the  dollar,  the 
price  suggested  by  you  in  a  former  letter, 
and  will  carry  out  the  rest  of  your  proposi- 
tion, I  should  be  willing  to  recommend  to 
our  board  to  accept  it.  The  litigation  must 
necessarily  be  tedious,  and  loss  must  cer- 
tainly come  to  both  of  us  by  reason  of  coun- 
sel fees,  costs,  etc. 

I  shall  be  glad  to  hear  further  from  you. 
Respectfully  yours, 
(Signed)    J.  D.  Abrahams,  Cashier. 

New  York,  Sept  27th,  1804. 
R.  P.  Elliot,  Esq., 

Attorney  at  Law,  Vernon,  Texas. 
Dear  Sir: 

I  have  seen  our  counsel  and  shown  him 
your  letter  of  the  14th.  He  agrees  that  we 
ought  to  have  a  copy  of  the  amended  answer 
setting  up  an  alleged  compromise.  As  soon 
as  that  comes  I  will  show  it  to  him  and  get 
his  opinion  then. 

At  present  I  may  say  in  reply  to  your  ques- 
tion 'What  do  you  want  with  the  stock?' 
that  we  do  not  want  the  stock  and  never 
have  wanted  it.  We  attempted  to  sell  the 
Stock  here  after  default  of  payment  of  the 
note,  as  the  terms  of  the  note  permitted  us 
to  do,  but  we  virtually  bid  in  trie  stock  our- 
selves and  retained  possession  of  it.  We  in- 
formed our  former  attorney  at  Vernon,  and 
tried  to  impress  it  upon  him,  that  we  did 
not  wish  the  stock  and  would  give  the  debt- 
ors every  benefit  from  it,  notwithstanding 
the  attempted  sale.  If  we  could  have  held 
the  stock  against  the  debtors  we  would  not 
have  done  so,  and  we  testified  to  that  effect 
in  the  depositions  now  on  file  in  your  courts. 
If  the  sale  was  not  valid  we  still  held  the 
stock  under  the  original  terms  of  the  note, 
and  we  were  from  the  beginning  perfectly 
willing  for  our  former  attorney  at  Vernon 
to  take  that  course  in  the  courts.  If  the 
stock  turned  out  to  be  worth  anything  we 
would  get  the  benefit  of  it  to  the  extent  of 

g  our  claim,  and  any  balance  would  belong  to 

®  tb,e  debtor. 

*  The  fact  is,  our  counsel  here  thought  the 
attempted  sale  did  not  amount  to  a  sale,  for 
the  reason  that  no  officer  of  the  bank  was 
present  with  the  auctioneer  and  that  we  sim- 
ply hold  the  stock  as  collateral,  as  we  did 
before  the  attempted  sale.  We  were  per- 
fectly willing  that  the  matter  should  so 
stand  in  the  court  at  Vernon.  Our  attor- 
ney there  seemed  desirous  of  having  the 


stock  sent  on  there  to  be  foreclosed,  notwith- 
standing the  attempted  sale  here.  We  saw 
no  use  in  that  procedure,  for  if  the  sale  here 
was  not  a  sale  we  had  full  power,  under  the 
terms  of  the  note,  to  make  such  a  sale  here 
as  would  be  absolutely  valid.  We  got  our 
counsel  here  to  prepare  a  brief  on  the  sub- 
ject, a  copy  of  which  was  sent  to  our  former 
attorney  at  Vernon.  We  have  since  sent  a 
copy  of  it  to  you.  You  will  see  by  the  au- 
thorities there  cited  that  we  have  ability  to 
make  a  perfect  sale  of  the  property  here 
without  going  to  the  expense  of  selling  it  un- 
der foreclosure  proceedings  in  Texas.  More- 
over, our  counsel  advises  us  that  he  sees  no 
use  in  making  any  sale  of  the  stock  at  all. 
We  are  in  just  as  good  position  in  holding 
the  stock  as  collateral  as  we  would  be  by 
holding  it  by  legal  title.  Upon  reflection 
you  will  doubtless  agree  with  us  and  our 
counsel  here.  We  have  not  considered  that 
we  hold  the  stock  under  the  alleged  compro- 
mise, for  no  compromise  was  perfected. 

We  wouldlike  to  haveyou  tell  us  whatyou 
think  of  that  defense  when  you  send  us  the 
amended  answer  containing  it.  We  will 
then  get  our  counsel  here  to  give  us  his  opin- 
ion. 

We  knew  nothing  of  the  fact  stated  by 
you  that  Tompkins  stood  in  with  Thomas  aU 
the  time.  Do  you  think  there  was  a  con- 
spiracy between  Thomas  and  Tompkins  to 
effect  a  compromise  with  us? 

As  to  whether  the  stock  will  be  assessed, 
will  depend  upon  the  action  taken  by  the 
Comptroller  of  the  Currency.  If  the  bank 
resumes,  perhaps  he  will  permit  it  to  do  so 
by  reduction  of  capital  without  assessment. 
Nobody  can  form  any  opinion  as  to  the  prob- 
ability of  an  assessment  until  it  is  known 
what  action  the  Comptroller  will  take,  and 
whether  the  directors  of  the  bank  will  be 
able  to  meet  his  terms. 

Very  truly  yours, 
(Signed)    J.  D.  Abrahams,  Cashier. 


•  The  defendant  bank  then  called  as  a  wit-* 
ness  Jesse  D.  Abrahams,  who  testified  that 
he  was  cashior  of  the  Southern  National 
Bank  of  New  York  during  the  years  1893 
and  1894;  that  he  was  familiar  with  the 
transactions  connected  with  the  loon  to  Cur- 
tis and  Thomas  upon  the  State  National 
Bank  of  Vernon,  Texas;  that  the  stock  was 
put  up  and  sold  at  auction  for  the  nominal 
sum  of  $20,  and  bid  in  by  the  bank;  that  it 
was  never  transferred  on  the  books  of  the 
State  National  Bank;  and,  under  objection 
and  exception  by  the  plaintiff's  counsel,  the 
witness  further  testified  that,  at  the  time  of 
the  sale  of  the  collateral  security  and  its 
nominal  purchase  by  the  defendant  bank,  it 
was  not  the  intention  of  the  officers  of  the 
bank  to  take  title  adversely  to  the  pledgeors, 
but  that  the  purpose  of  the  safe  was  to 
make  it  the  introduction  to  the  suit  for  the 
amount  due  on  the  note. 

The  plaintiff  then  asked  the  court  to  di- 
rect a  verdict  for  the  plaintiff,  which  the 
court  refused  to  do,  and  plaintiff  excepted. 
The  plaintiff  then  asked  to  go  to  the  jury 
upon  the  issue  as  to  whether  the  defendant 


Digitized  by 


Google 


1000. 


ROBINSON  v.  SOUTHERN  NAT.  BANK. 


887 


wu  the  real  owner  of  the  stock  described 
in  the  complaint,  which  the  court  refused, 
and  plaintiff  excepted.  The  plaintiff  then 
asked  to  go  to  the  jury  on  the  issues  in  the 
action,  which  the  court  refused,  and  plain- 
tiff excepted. 

In  obedience  to  the  direction  of  the  court 
the  jury  then  rendered  a  verdict  for  the  de- 
fendant, and  plaintiff  excepted. 

The  case  was  then  taken  to  the  United 
States  circuit  court  of  appeals  for  the  sec- 
ond circuit,  and  the  judgment  of  the  circuit 
court  was  affirmed.  36  C.  C.  A.  584,  04  Fed. 
Rep.  064.  A  writ  of  error  by  the  direction 
of  the  Comptroller  of  the  Currency  was 
then  allowed,  and  the  case  brought  to  this 
court 

Mr.  Chase  Mellen  for  plaintiff  in  error. 
Mr.  Win.  B.  Hornblower  for  defendant 
In  error. 

Mr.  Justice  Shiraa  delivered  the  opinion 
of  the  court: 

By  section  5130  of  the  Revised  Statutes 
of  the  United  States *1t  is  provided  that  the 
capital  stock  of  banking  associations  shall 
be  divided  into  shares  of  $100  each,  and  be 
deemed  personal  property  and  transferable 
on  the  books  of  the  association  in  such  man- 
ner as  may  be  prescribed  in  the  by-laws  or 
articles  of  association ;  that  every  person  be- 
coming a  shareholder  by  such  transfer  shall, 
in  proportion  to  his  shares,  succeed  to  all 
the  rights  and  liabilities  of  the  prior  holder 
of  such  shares;  and  that  no  change  shall  be 
made  in  the  articles  of  association  by  which 
the  rights,  remedies,  or  security  of  the  ex- 
isting creditors  of  the  association  shall  be 
impaired. 

By  section  6151  it  is  provided  that  the 
shareholders  of  every  national  banking  as- 
sociation shall  be  held  individually  respon- 
sible, equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts,  and  engage- 
ments of  such  association,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount  in- 
vested in  such  shares;  and  by  section  5234 
the  Comptroller  of  the  Currency  is  author- 
ized to  appoint  a  receiver  of  an  insolvent 
national  M.nk,  who  shall,  if  necessary  to 

Say  the  debts  of  such  association,  enforce 
ie  individual  liability  of  the  stockholders. 
In  the  present  case  the  State  National 
Bank  of  Vernon,  Texas,  having  become  insol- 
vent, Robinson,  the  plaintiff  in  error,  was 
appointed  receiver  thereof  on  September  24, 
1804;  on  February  1,  1805,  the  Comptrol- 
ler made  an  assessment  upon  the  capital 
stock  and  the  owners  of  the  same  equal  to 
the  par  value  of  the  stock;  and  on  October 
26,  1898,  the  receiver  brought  an  action  in 
the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York  against 
the  Southern  National  Bank  of  New  York 
as  an  alleged  shareholder  liable  to  pay  its 
proportionate  share  of  such  assessment. 

The  reported  decisions  show  that  there  are 
two  classes  of  cases  of  this  character— one, 
wherein  the  liability  has  been  enforced 
against  a  party  defendant  in  whose  name 


the  stock  was  registered  on  the  books  of  the 

bank,  regardless  of  the  question  whether  he 
was,  in  point  of  fact,  the  owner  of  said  stock; 
and  the  other,  where  the  liability  has  been 
enforced  against  the  Teal  owner  of  the  stock, 
although  the  stock  stood  registered  on  thee 
books  in  the  name  of  a  third  person.  % 
*  In  the  former  class,  the  liability  is  said* 
to  be  created  by  the  act  of  the  party,  in 
whose  name  the  stock  is  registered,  in  hold- 
ing himself  out  as  a  stockholder,  and  thus 
inviting  others  to  deal  with  the  bank  and 
become  creditors,  relying  on  the  reputation 
and  financial  strength  of  the  nominal  stock- 
holders. 

Cases  are  also  to  be  found  in  the  books 
where  transfers,  made  by  shareholders  in  an- 
ticipation of  a  bank's  insolvency,  to  irre- 
sponsible persons,  have  been  held  to  be  a 
fraud  on  the  statute,  and  inefficacious  to  re- 
lieve the  original  holder  from  liability. 
Boxcden  v.  Johnson,  107  U.  S.  251,  sub  nam. 
Adams  v.  Johnson,  27  L.  ed.  386,  2  Sup.  Ct 
Rep.  246;  Richmond  v.  Irons,  121  U.  S.  27, 
30  L.  ed.  864,  7  Sup.  Ct  Rep.  788;  Pauly 
v.  Btate  Loan  d  T.  Co.  165  U.  8.  610,  41  L. 
ed.  840,  17  Sup.  Ct  Rep.  466;  Uatteson  v. 
Dent,  178  U.  S.  621,  44  L.  ed.  571,  20  Sup. 
Ct  Rep.  410. 

The  conceded  facts  in  the  case  are  that 
the  180  shares  of  the  stock  embraced  in  the 
assessment  were  the  property  of  W.  Q.  Cur- 
tis, in  whose  name  they  were  registered  on 
the  books  of  the  bank,  and  who  held  the  cer- 
tificates therefor ;  that  the  certificates  were 
deposited  with  the  defendant  bank  as  collat- 
eral; but  that  the  stock  remained  in  the 
name  of  Curtis,  and  so  continued  to  be  at 
the  time  of  the  bringing  of  this  suit  It 
therefore  follows  that  the  case  is  not  one 
in  which  the  defendant  bank  is  estopped  by 
having  assumed  an  apparent  ownership  of 
the  stock. 

The  important  inquiry  is  whether,  by  the 
mere  act  of  bidding  in  the  stock  at  a  nominal 
price,  the  Southern  National  Bank  of  New 
York  must  be  regarded  as  having  subjected 
itself  to  liability  as  the  real  owner  thereof. 

The  facts  to  be  considered  in  connection 
with  this  question  are  as  follows: 

On  January  20,  1803,  Curtis  and  Thomas 
borrowed  from  the  Southern  National  Bank 
of  New  York  the  sum  of  $15,000,  giv- 
ing therefor  their  joint  note  for  that 
amount  payable  four  months  after  date,  and 
as  collateral  security,  two  certificates  for 
180  shares  of  the  capital  stock  of  the  State 
National  Bank  of  Vernon,  standing  in  the 
name  of  Curtis.  The  note  was  not  paid  at 
maturity.  On  July  21,  1803,  the  State  Na- 
tional Bank  suspended,  and  was  in  posses- 
sion of  the  United  States  bank  examiner 
from  that  date  until  September  14,  1893,  t- 
when  it  reopened  for  business  and  continued  % 
to 'transact  business  as  usual  until  August* 
18,  1894,  when  it  finally  suspended.  The 
fact  of  such  suspension  and  that  the  bank 
examiner  was  in  charge  was  known  to  the 
Southern  National  Bank  on  July  26,  1803. 

On  August  1, 1803,  the  defendant  bank  no- 
tified Curtis  and  Thomas  by  telegraph  that 
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the  stock  would  be  sold  on  August  8,  1803, 
and  it  was  so  sold.  On  August  10,  1893,  the 
Southern  National  Bank  brought  suit 
against  Curtis  and  Thomas  in  the  district 
court  of  Wilbarger  county,  Texas.  Curtis 
and  Thomas  filed  pleas,  and  also  a  cross  pe- 
tition, averring  that  the  sale  by  defendant 
bank  of  the  stock  pledged  was  not  made  in 
pursuance  of  the  powers  granted  in  the  writ- 
ten pledge,  and  was  a  fraud  of  the  rights  of 
the  defendants ;  that  by  reason  of  said  fraud- 
ulent sale  the  defendants  had  suffered  dam- 
age to  the  amount  of  $15,000,  which  they 
asked  to  be  set  off  against  the  note  sued  on, 
and  also  that  it  should  be  adjudged  that  they 
had  a  right  to  recover  the  difference  between 
the  amount  of  the  note  and  the  value  of  the 
pledged  stock,  etc. 

Subsequently  Curtis  and  Thomas  filed  an 
additional  plea  or  statement  by  way  of  cross 
petition,  in  which  they  allege  that  since  the 
Clin);  of  their  first  cross  petition  the  South- 
ern National  Bank  had  agreed  to  credit  them 
with  ihe  amount  of  $10,800  for  the  stock  at 
the  rate  of  00  cents  on  the  dollar,  and  that, 
in  consideration  thereof,  they,  Curtis  and 
Thomas,  had  agreed  to  confess  judgment  for 
the  balance  due  on  the  note,  which  they 
averred  they  were  willing  and  ready  to  do. 

In  and  by  amended  petitions  the  Southern 
National  Bank  claimed  that  the  said  bank 
stock  had  been,  at  all  times  since  the  execu- 
tion and  delivery  of  the  note  sued  on,  in  the 
possession  and  under  its  control,  and  that  it 
had  always  been  ready  and  willing  to  re- 
turn said  bank  stock  upon  payment  of  said 
note,  and  tendered  in  open  court  said  bank 
stock  upon  payment  of  said  note.  At  the 
trial  in  the  district  court  of  Wilbarger  coun- 
ty that  court  held  that  the  alleged  agree- 
ment by  the  Southern  National  Bank  to 
credit  the  defendants  with  the  stock  at  the 
rate  of  CO  cents  on  the  dollar  was  binding, 
a  and  entered  judgment  accordingly  in  favor 
g  of  the  Southern  National  Bank  in  the  sum 
•  of  $5,751.  On  appeal  by  the  Southern»Na- 
tional  Bank  to  the  court  of  civil  appeals  of 
Texas,  the  judgment  of  the  district  court 
was  reversed,  and  judgment  was  entered  in 
favor  of  the  bank  for  the  full  amount 
claimed,  and  decreeing  the  bank  stock  to 
Curtis  and  Thomas  as  tendered.  A  portion 
of  said  decree  was  in  the  following  terras: 
"And  it  further  appearing  to  the  court 
that  the  said  \V.  O.  Curtis  and  A.  W.  Thom- 
as delivered  to  the  appellant,  the  Southern 
National  liank  of  New  York,  180  shares  of 
the  capital  stock  of  the  State  National  Bank 
of  Vernon  as  collateral  security  for  the 
notes  sued  hereon,  it  is  therefore  ordered 
that  said  ISO  shares  of  capital  stock  be 
turned  over  to  them  upon  payment  of  this 
judgment,  as  per  the  tender  of  the  appellant, 
and  that  in  default  of  such  payment  said 
stock  he  sold  as  under  execution,  and  the 
proceeds  applied  to  the  payment  of  this  judg- 
ment." 

It  further  appears  that  said  certificates 
of  stock  remain  on  file  in  the  said  district 
court  of  Wilbarger  county,  not  having  been 
taken  away  by  said  Curtis  and  Thomas. 


It  has  therefore  been  finally  adjudicated 
between  the  Southern  National  Bank  and 
Curtis  and  Thomas  that  there  had  been  no 
conversion  of  the  stock  as  alleged,  and  that, 
the  Southern  National  Bank  having  waived 
its  right  as  purchaser  thereof,  the  stock  has 
been  decreed  to  be  the  property  of  Curtis  and 
Thomas,  subject  to  the  payment  by  them  of 
the  judgment  in  favor  of  the  bank.  A*  be- 
tween those  parties,  then,  it  cannot  be  pre- 
tended that  the  Southern  Bank  is  under  any 
legal  or  equitable  obligation  to  Curtis  and 
Thomas  to  assume  or  answer  for  the  assess- 
ment made  by  the  Comptroller  on  the  stock. 
Having  denied  the  validity  of  the  auction 
sale,  and  forced  an  issue  on  that  question, 
they  cannot  now,  after  a  decision  in  their 
favor  as  respects  the  ownership  of  the  stock, 
be  heard  to  allege  that  the  stock  is  really 
owned  by  the  Southern  National  Bank,  and 
that  Curtis  has  been  released  from  his  lia- 
bility as  a  shareholder. 

If  this  be  so,  what  foundation  is  there  on 
which  to  base  a  recovery  against  the  South- 
ern National  Bank  in  favor  of  the  receiver 
of  the  State  National  Bank?  a 

It  is  admitted  that  Curtis  has  always  been§ 
and  is  liable  as  the 'registered  owner  of  the* 
stock ;  that,  at  no  time,  nor  in  any  way,  has 
the  Southern  National  Bank  held  itself  out 
to  the  State  National  Bank,  or  to  its  credi- 
tors, as  a  shareholder  therein;  and  it  is  ad- 
mitted that  the  Southern  National  Bank 
never  received  dividends  and  never  voted  on 
said  stock. 

It  was  held  in  Pauly  v.  State  Loan  &  T.  Co. 
166  U.  S.  606,  41  L.  ed.  844,  17  Sup.  Ot.  Rep. 
465,  that  where  stock  was  transferred  in 
pledge,  and  the  pledgee,  for  the  purpose  of 
protecting  his  contract,  caused  the  stock  to 
be  put  in  his  name  on  the  books  as  pledgee, 
such  a  registry  did  not  amount  to  a  transfer 
to  the  pledgee  as  owner,  and  that  he  there- 
fore was  not  liable,  although  the  pledgeor 
might  continue  to  be  so.  When,  therefore, 
it  was  decided,  in  the  suit  on  the  note,  that 
the  bank  did  not,  by  bidding  in  the  stock  at 
the  auction  sale  for  a  nominal  price,  cease 
to  be  the  pledgee,  and  that  the  stock  re- 
mained the  property  of  Curtis,  how  can  it  be 
said  that  the  receiver,  as  respects  that  ques- 
tion, is  in  any  better  position?  It  may  be 
said,  indeed,  that  he  was  not  a  party  to  uiat 
suit,  and  is  therefore  not  bound  by  the  judg- 
ment; and  it  may  be  conceded  that  there 
might  be  cases  where,  by  reason  of  fraud 
or  collusion  between  the  nominal  shareholder 
and  the  real  owner,  the  receiver  would  not 
be  precluded,  but  might  maintain  his  suit  in- 
dependently. 

But,  plainly,  this  is  no  such  case.  In- 
deed, the  record  of  the  Texas  suit  was  put 
in  evidence  by  the  receiver,  the  plaintiff  in 
error,  and  there  is  no  effort  to  impeach  the 
good  faith  of  the  bank  in  bringing  that  suit 
or  in  tendering  the  stock,  nor  can  any  objec- 
tion be  made  to  the  soundness  of  the  conclu- 
sions reached  by  the  court  of  civil  appeals. 

This  court  has  held  in  California  Nat. 
Bank  v.  Kennedy,  167  U.  S.  362,  42  L.  ed. 
198,  17  Sup.  Ct.  Rep.  831,  and  Firtt  Sat. 
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Bank  t.  Hawkins,  174  U.  S.  364,  43  L.  ed. 
1007,  10  Sap.  Ct  Rep.  739,  that  it  is  not 
competent  for  national  banking  associations 
to  invest  any  portion  of  their  capital  perma- 
nently in  the  stock  of  another  corporation, 
and  that  they  are  not  estopped  from  setting 
up  such  want  of  power  against  suits  to  en- 
force liability  for  assessments  made  by  the 
Comptroller  of  the  Currency.  While  not 
disposed,  as  at  present  advised,  to  push  the 
principle  of  these  cases  so  far  as  to  exempt 
such  banks  from  liability  as  other  share- 
e  holders,  where  they  have  accepted  and  hold 
Jo  stock  of  other  corporations  as  collateral  se- 
•  curity  for  money  advanced* (a  proposition 
which  we  withhold  from  decision),  we  think 
there  is  a  presumption  in  such  cases  against 
any  intention  on  the  part  of  the  lending 
bank  to  become  an  owner  of  the  collateral 
shares.  This  was  the  view  taken  in  the 
cases  of  Baker  v.  Old  Nat.  Bank,  80  Fed. 
Rep.  1000,  and  Prater  v.  Old  Nat.  Bank,  42 
C.  C.  A.  133,  101  Fed.  Rep.  391,  where  it 
was  held,  after  full  consideration,  that  it  is 
only  in  clear  ,  cases  that  a  pledgee,  on  the 
ground  of  estoppel,  can  be  subjected  to  lia- 
bility for  an  assessment  on  national  bank 
stock,  instead  of  the  owner,  upon  whom  the 
legal  obligation  rests ;  and  that  where  stock 
stood  upon  the  books  of  a  bank  in  the  name 
of  a  person  as  cashier  of  another  national 
bank,  the  designation  suggested  a  qualified 
or  representative  holding,  which  put  all  per- 
sons on  inquiry,  and  the  bank  of  which  the 
holder  was  cashier  is  not  estopped  to  show 
that  it  held  the  stock  as  collateral  only — 
at  least,  in  the  absence  of  evidence  that  the 
insolvent  bank  or  its  creditors  in  fact  acted 
in  reliance  on  its  supposed  ownership. 

Exception  was  taken  in  the  circuit  court 
to  a  question  allowed  to  be  put  to  the  cash- 
ier of  the  defendant  bank,  whether  at  the 
time  of  the  sale  of  the  collateral  security, 
and  at  the  time  of  the  nominal  purchase  for 
$20,  it  was  the  intention  of  the  officers  of 
the  bank  to  take  title  adversely  to  the 
pledgeors. 

Whether  it  was  competent  to  get  at  the 
intention  of  the  bank  officers  in  bidding  in 
this  stock  at  a  nominal  price,  by  examining 
one  of  such  officers,  might  not  be  clear,  if 
this  were  a  contest  between  pledgeor  and 
pledgee.  But  that  question  was,  as  between 
them,  closed  by  the  record  in  the  Texas  suit. 

In  the  present  case  the  question  was  an 
immaterial  one,  particularly  as  the  case  was 
not  submitted  to  the  jury,  and  as  the  other 
undisputed  facts  of  the  case  showed  that,  as 
matter  of  law,  the  Southern  National  Bank 
was  not,  in  any  proper  sense,  the  real  owner 
of  the  stock.  We  agree  with  the  courts  be- 
low in  thinking  that  the  pledgee  was  at  lib- 
erty to  waive  the  nominal  title  thus  acquired 
and  to  notify  the  pledgeors,  as  it  did,  that 
it  still  held  the  stock  merely  as  collateral. 
We  think  that  it  is  clear  that  the  transac- 
tion, as  it  is  admitted  to  have  occurred,  did 
not  deceive  or  injure  the  insolvent  bank  or 
its  creditors. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peal* it  affirmed. 


(180  U.  S.  811) 
JOHN  A.  MCDONALD,  Plff.  in  Brr« 


COMMONWEALTH  OF 
SETTS. 
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Habitual  criminals — additional  punishment 
on  third  oonviotion — constitutionality  of 
statutes  providing  therefor. 

1.  Imposing  a  heavier  punishment  upon  a  per- 
son convicted  of  a  felony,  as  prescribed  by 
Mass.  Stat.  1887,  chap.  485,  i  1,  If  he  has 
twice  before  been  convicted  of  a  crime  for 
which  be  has  been  sentenced  to  imprison- 
ment for  not  less  than  three  years,  does  not 
Impose  any  additional  punishment  for  the 
former  crimes,  and  Is  therefore  not  In  viola- 
tion of  constitutional  provisions  against  em 
post  facto  laws  or  putting  persons  twice  In 
jeopardy. 

2.  Constitutional  provisions  against  cruel  and 
unusual  punishments  are  not  violated  by 
Mass.  Stat.  1887,  chap.  435,  {  1,  Imposing  a 
heavier  penalty  on  a  person  convicted  of  fel- 
ony If  he  has  twice  before  been  convicted  of 
crimes  for  each  of  which  be  was  sentenced  to 
at  least  three  years'  Imprisonment. 

8.  The  equal  protection  of  the  laws  is  not  de- 
nied by  a  statute  Imposing  a  heavier  penalty 
upon  a  person  convicted  of  a  felony  If  be  has 
twice  before  been  sentenced  for  crime  to 
three  years'  Imprisonment  or  more. 

4.  A  suggestion  of  misjoinder  of  counts  In  an 
indictment,  and  an  objection  that  Instructions 
on  the  charge  of  being  an  habitual  criminal 
were  first  given  after  the  jury  had  found  the 
defendant  guilty  of  the  specific  offenses 
charged,  do  not  present  any  Federal  question. 

[No.  149.] 

Submitted  January  SS,  1901.    Decided  Feb- 
ruary 25,  1901. 

IN  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a  judg- 
ment of  conviction  of  one  who  was  sentenced 
as  an  habitual  criminal.  Affirmed. 

See  case  in  Massachusetts  Supreme  Judi- 
cial Court,  173  Mass.  322,  53  N.  E.  874. 

Mr.  Francis  P.  Murphy  for  plaintiff  in 
error. 

Messrs.  Hosea  M.  Knowlton  and  Ar- 
thur W.  DeOoosh  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  was  indicted  at  Au- 
gust term,  1898,  of  the  superior  court  in  the 
county  of  Suffolk  and  state  of  Massachu- 
setts, on  the  statute  of  Massachusetts  of 
1887,  chap.  435,  f  1,  by  which  "whoever  has 
been  twice  convicted  of  crime,  sentenced  and 
committed  to  prison,  in  this  or  any  other 
state,  or  once  in  this  and  once  at  least  in 
any  other  stale,  for  terms  of  not  less  than 
three  years  each,  shall,  upon  conviction  of  a 
felony  committed  in  this  state  after  the  pas- 
sage of  this  act,  be  deemed  to  be  an  habitual 
criminal,  and  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  twenty-five 
years :  provided,  however,  that  if  the  person 
so  convicted  shall  show  to  the  satisfaction 
of  the  court  before  which  such  conviction 
was  had  that  he  was  released  from  impris- 
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onment  upon  either  of  said  sentences',  upon 

*  pardon  granted  on  the  ground  that  he  was 
Innocent,  such  conviction  and  sentence  shall 
not  be  considered  as  such  under  this  act." 

*  Section  2  provides  that  when  it  appears 
to  the  governor  and  council  that  the  convict 
has  reformed,  they  may  release  him  condi- 
tionally from  the  rest  of  his  sentence. 

The  indictment  contained  four  counts, 
two  charging  the  defendant  with  forging  an 
order  for  money,  and  two  with  uttering  as 
true  a  forged  order  for  money;  and  further 
alleged  that  in  April,  1890,  he  had  been  con- 
victed in  Massachusetts  of  perjury,  and 
therefor  sentenced  and  committed  to  the 
state  prison  for  three  years;  and  also  in  Jan- 
uary, 1394,  had  been  convicted  in  New 
Hampshire  of  obtaining  property  by  false 
pretenses,  and  therefor  sentenced  and  com- 
mitted to  the  state  prison  for  four  years. 

The  defendant  pleaded  not  guilty,  and  was 
tried  by  a  jury,  who  returned  a  verdict  that 
he  was  guilty  of  the  whole  indictment;  and 
the  court  thereupon  adjudged  him  to  be  an 
habitual  criminal,  and  sentenced  him  to  be 
punished  by  imprisonment  in  the  state 
prison  for  the  term  of  twenty-five  years. 

The  defendant  sued  out  a  writ  of  error 
from  the  supreme  judicial  court  of  Massa- 
chusetts, which  affirmed  the  judgment.  173 
Mass.  322,  53  N.  E.  874.  He  then  sued  out 
this  writ  of  error  from  this  court  to  the  su- 
perior court,  in  which  the  record  remains. 

The  fundamental  mistake  of  the  plaintiff 
in  error  is  his  assumption  that  the  judgment 
below  imposes  an  additional  punishment  on 
crimes  for  which  he  had  already  been  con- 
victed and  punished  in  Massachusetts  and  in 
New  Hampshire. 

But  it  does  no  such  thing.  The  statute 
under  which  it  was  rendered  is  aimed  at 
habitual  criminals;  and  simply  imposes  a 
heavy  penalty  upon  conviction  of  a  felony 
committed  in  Massachusetts  since  its  pas- 
sage, by  one  who  hod  been  twice  convicted 
and  imprisoned  for  crime  for  not  less  than 
three  years,  in  this,  or  in  another  state,  or 
once  in  each.  The  punishment  is  for  the 
new  crime  only,  but  is  the  heavier  if  he  is 
an  habitual  criminal.  Statutes  imposing 
aggravated  penalties  on  one  who  commits  a 
crime  after  having  already  been  twice  sub- 
jected to  discipline  by  imprisonment  have 
long  been  in  force  in  Massachusetts ;  and  ef- 
fect was  given  to  previous  imprisonment, 
either  in  Massachusetts  or  elsewhere  in  the 
United  States,  by  the  statute  of  1827,  chap. 
118,  §  19,  and  by  the  Revised  Statutes  of 
1836* chap.  133,  S  13.  It  is  within  the  dis- 
cretion of  the  legislature  of  the  state  to 
treat  former  imprisonment  in  another  state 
as  having  the  like  effect  as  imprisonment  in 
Massachusetts,  to  show  that  the  man  is  an 
habitual  criminal.  The  allegation  of  previ- 
ous convictions  is  not  a  distinct  charge  of 
crimes,  but  is  necessary  to  bring  the  case 
within  the  statute,  and  goes  to  the  punish- 
ment only.  The  statute,  imposing  a  punish- 
ment on  none  but  future  crimes,  is  not  ex  post 
facto.  It  affects  alike  all  persons  similarly 
situated,  and  therefore  does  not  deprive  any- 
one of  the  equal  protection  of  the  laws. 


Moore  v.  Missouri,  150  U.  S.  673,  40  L.  ed. 
301,  16  Sup.  Ct  Rep.  179;  Boss's  Cote,  2 
Pick.  165;  Com.  r.  droves,  155  Mass.  163,  16 
L.  R  A.  256,  29  N.  E.  679;  Bturtevant  v. 
Com.  158  Mass.  598,  33  N.  E.  648;  Com.  v. 
Richardson,  175  Mass.  202,  55  N.  E.  988. 

The  statute  does  not  impair  the  right  of 
trial  by  jury,  or  put  the  accused  twice  in 
jeopardy  for  the  same  offense,  or  impose  a 
cruel  or  unusual  punishment.  There  is 
therefore  no  occasion  to  consider  whether 
any  of  the  provisions  of  the  Constitution  of 
the  United  States  on  these  points  can  apply 
to  the  courts  of  the  several  states.  Re 
Kemmler,  136  U.  S.  436,  34  L.  ed.  619,  10 
Sup.  Ct.  Rep.  930;  Brown  v.  Neu>  Jertey, 
175  U.  S.  172,  44  L.  ed.  119,  20  Sup.  Ct  Rep. 
77 ;  Maxwell  v.  Doto,  176  U.  S.  581,  44  L.  ed. 
597,  20  Sup.  Ct  Rep.  448,  494. 

The  suggestion  of  misjoinder  of  counts  in 
the  indictment  and  the  objection  that  in- 
structions on  the  habitual  criminal  charge 
were  first  given  bv  the  court  to  the  jury 
after  they  had  said  that  the  defendant  was 
guilty  of  the  specific  offenses  charged,  pre- 
sent no  Federal  question. 

Judgment  affirmed. 


(180  U.  S.  333) 
BOSWELL  M.  BLYTHE,  Plff.  in  Brr* 

FLORENCE  HINCKLEY. 

Court* — jurisdiction  to  decide  Federal  ques- 
tion— state  late  giving  alien  right  to  hold 
property. 

1.  A  writ  of  error  to  a  state  court  from  the 
Supreme  Court  of  the  United  States  will  not 
be  dismissed  for  want  of  Jurisdiction,  where  a 
Federal  question  Is  clearly  raised,  merely  be- 
cause tbe  claim  by  which  It  Is  presented  Is 
not  well  founded. 

2.  A  motion  to  affirm  a  Judgment  on  writ  of 
error  to  a  state  court  should  be  granted  by 
the  Supreme  Court  of  the  United  States, 
where  the  assignments  of  error  are  frivolous 
and  the  court  is  convinced  that  the  writ  was 
taken  only  for  delay. 

3.  State  courts  have  concurrent  Jurisdiction 
with  Federal  courts  to  determine  the  con- 
stitutionality of  a  state  statute  which  la  at- 
tacked as  In  violation  of  the  Federal  Consti- 
tution. 

4.  The  right  of  a  state.  In  the  absence  of  a 
treaty,  to  declare  an  alien  capable  of  inherit- 
ing or  taking  property  and  holding  the  same 
within  Its  borders,  as  Is  declared  by  Cal.  Civ. 
Code,  |  671,  Is  not  precluded  by  U.  S.  Const, 
art.  1,  |  10,  declaring  that  "no  state  shall 
enter  into  any  treaty,  alliance,  or  confedera- 
tion." 

[No.  347.] 

Submitted  January  U,  1901.   Decided  Feb- 
ruary 25, 1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decision 
affirming  a  judgment  sustaining  a  state  stat- 
ute giving  aliens  the  right  to  hold  property. 

Affirmed. 

See  same  case  below,  127  Cal.  431,  59  Pas. 
787. 
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Statement  by  Mr.  Justice  Peekhami 
This  case  cornea  here  on  writ  of  error  to 
the  supreme  court  of  California  to  review 
the  judgment  of  that  court  affirming  a  judg- 
ment of  the  superior  court  of  California  for 
the  county  of  San  Francisco  sustaining  a 
demurrer  to  the  complaint.  The  case  in- 
volves a  large  amount  of  real  property  be- 
longing in  his  lifetime  to  one  Thomas  H. 
Blythe,  who  was  a  naturalized  citizen  of  the 
United  States,  and  died  intestate  on  the  4th 
of  April,  1883,  a  resident  of  the  city  and 
county  of  San  Francisco.  Questions  relat- 
ing to  the  title  to  this  property  have  been  in 
litigation  for  over  fifteen  years,  and  various 
suits  have  been  instituted  in  the  state  and 
Federal  courts  in  California  during  that 
time,  all  of  which  have  resulted  favorably  to 
the  interests  of  the  defendant  in  error  herein, 
who  claims  to  be  the  owner  of  the  property. 
Three  suits  have  been  before  this  court  upon 
a  writ  of  error  or  by  appeals  brought  by 
some  of  the  parties  interested,  and  have  been 
dismissed  for  want  of  jurisdiction.  Blythe 
▼.  Einokley,  167  U.  S.  746,  42  L.  ed.  1210,  17 
Sup.  Ct  Rep.  091 ;  Blythe  Co.  v.  Blythe,  172 
U.  S.  644,  43  L.  ed.  1183,  19  Sup.  Ct  Rep. 
873;  Blythe  v.  Hinckley,  173  U.  S.  SOI,  43 
L.  ed.  783,  10  Sup.  Ct.  Rep.  497. 

The  sole  question  which  plaintiff  in  error 
herein  seeks  to  have  decided  is  whether  the 
defendant  in  error  was  capable  of  taking 
the  property  of  the  intestate  under  the  laws 
of  California,  the  plaintiff  in  error  claiming 
as  one  of  the  next  of  kin  and  heirs  at  law  of 
the  intestate,  and  objecting  that  the  defend- 
ant in  error  could  not  take  the  property  be- 
cause she  was  an  alien  and  a  subject  of  the 

S Queen  of  the  United  Kingdom  of  Great  Brit- 
ain  and  Ireland  at  the  time  of  the  death  of 
•  the  intestate,*and  that  in  the  absence  of  a 
treaty  between  the  United  States  and  Great 
Britain,  permitting  and  providing  for  such 
taking  on  the  part  of  an  alien,  there  was  no 
power  in  the  state  of  California  to  legislate 
upon  the  subject,  and  the  statute  of  that 
state  assuming  to  permit  such  alien  to  take 
was  a  violation  of  that  part  of  5  10  of  ar- 
ticle 1  of  ifoe  Constitution  of  the  United 
States,  which  provides  that  "no  state  shall 
enter  into  any  treaty,  alliance,  or  confedera- 
tion j  .  .  ."  and  the  attempt  of  the  state 
of  California  to  legislate  upon  this  subject 
was  therefore  an  invasion  of  and  an  en- 
croachment upon,  the  treaty-making  power 
of  the  United  States. 

The  facts  upon  which  the  question  arises 
are  set  forth  in  the  complaint,  which  stated 
in  substance  that  the  defendant  in  error  was 
an  alien  and  illegitimate  daughter  of  an  un- 
married woman,  and  that  prior  to  the  death 
of  the  intestate  neither  the  defendant  nor 
her  mother  had  ever  been  outside  of  Great 
Britain,  and  that  she  was  incapable  by  the 
common  law  of  England  and  of  California 
and  by  the  Constitution  of  the  United  States, 
%  10,  article  1,  and  by  §  1978  of  the  Revised 
Statutes,  of  inheriting  the  real  property  de- 
scribed in  the  complaint;  that  there  was  at 
the  time  of  the  death  of  the  intestate  no 
treaty  between  the  United  States  and  Great 
Britain  which  provided  for  the  Inheritance 


of  aliens  in  tie  United  States.  After  the 

death  of  the  intestate  the  defendant  in  error 
came  to  the  United  States  and  claimed 
(falsely  as  alleged)  that  she  had  been 
adopted  by  the  intestate  as  his  daughter  in 
his  lifetime  under  the  provisions  of  {  230, 
Civil  Code  of  California;  also  that  he  had 
adopted  her  as  his  heir  under  the  provisions 
of  S  1387  of  that  Code.  Some  time  in  188S 
she  therefore  instituted  by  her  guardian,  un- 
der {  1664  of  the  same  Code,  a  proceeding 
for  the  purpose  of  establishing  her  claim  as 
such  adopted  daughter  or  as  such  heir  to 
succeed  to  the  estate  left  by  the  intestate. 
Upon  the  trial  it  was  made  to  appear  that 
the  defendant  in  error  was  an  illegitimate 
child  and  an  alien,  and  the  complaint  herein 
then  alleges  that  it  was  the  duty  of  the  court 
before  which  the  trial  was  going  on  to  dis- 
miss the  proceeding  for  want  of  jurisdiction o 
to  decree  that  defendant  in  error  was  ang 
heir  to  the  real  estate  or  capable  of*taking« 
by  descent.  The  court,  however,  as  the  com- 
plaint alleged,  decided  otherwise,  and  upon 
the  evidence  determined  and  adjudged  that 
the  defendant  was  the  natural  heir  of  the 
intestate  and  that  in  his  lifetime  he  had 
adopted  her  as  his  daughter  under  S  230  of 
the  California  Civil  Code,  or  had  instituted 
her  as  his  heir  under  S  1387  of  that  Code. 

It  was  further  alleged  that  the  17th  section 
of  article  1  of  the  new  Constitution  of  Califor- 
nia, permitting  aliens  to  acquire,  possess,  en- 
joy, transmit,  and  inherit  property  the  same 
as  native-born  citizens,  was  void  as  an  at- 
tempt by  the  people  of  the  state  of  Califor- 
nia to  encroach  upon  the  treaty-making 
power  of  the  United  States,  and  was  in  vio- 
lation of  §  10  of  article  1  of  the  Federal  Con- 
stitution. It  was  then  alleged  that  the 
court  in  the  proceeding  mentioned  did  not  in 
legal  effect  determine  the  question  of  heir- 
ship, title,  or  interest  in  the  real  estate  for 
want  of  jurisdiction,  and  that  the  legisla- 
ture of  the  state  had  no  power  or  authority 
to  enact  any  law  which  gave  to  the  defend- 
ant in  error  the  right  to  inherit  the  real  es- 
tate of  the  intestate. 

The  complaint  further  stated  that  an  ap- 
peal was  taken  to  the  supreme  court  of  the 
state,  and  that  all  of  the  above  matters  were 
made  to  appear  to  that  court,  which  never- 
theless affirmed  the  judgment.  The  same 
averments  of  the  lack  of  jurisdiction  to 
ninke  such  decree  were  made  with  regard  to 
the  supreme  court  as  were  set  forth  regard- 
ing the  lower  court,  and  the  plaintiff  in  er- 
ror alleged  that  the  judgment  of  the  su- 
preme court  was  void  for  lack  of  jurisdic- 
tion. It  was  also  alleged  that  after  this  af- 
firmance of  the  decree  of  the  lower  court,  by 
which  the  rights  of  the  defendant  in  error  to 
take  the  property  were  formally  determined, 
she  instituted  a  proceeding  pursuant  to  the 
provisions  of  the  California  Code,  in  the  su- 
perior court  in  San  Francisco,  where  the  ad- 
ministration of  the  estate  of  the  intestate 
was  pending,  to  have  distributed  the  estate 
of  the  intestate  in  accordance  with  the  judg- 
ments of  the  superior  and  the  supreme 
courts  in  the  proceeding  already  mentioned. 
This  was  opposed  by  the  parties  interested 
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•dversely  to  the  defendant  in  error  upon  the 
5  same  grounds  which  had  been  set  up  as  a  de- 
l  fense  in  the  former  suit.  Upon  the  trial  of 
>  the  latter  proceeding  the*record  in  the  for- 
mer suit  was  offered  in  evidence  and  objected 
to  as  void  for  want  of  jurisdiction,  but  it 
was  received  by  the  court  and  held  by  it  to 
be  conclusive  evidence  of  the  rights  of  the 
parties,  and  the  court  then  made  a  decree 
of  distribution  in  favor  of  the  defendant  in 
error.  An  appeal  was  taken  to  the  supreme 
court  where  the  judgment  was  affirmed,  al- 
though, as  alleged,  the  court  was  without  ju- 
risdiction. Pursuant  to  that  decree  the  de- 
fendant in  error  obtained  possession  of  the 
real  property  in  December,  1895. 

It  was  further  alleged  that  all  the  claims 
of  the  defendant  in  error  to  inherit  or  to 
hold  the  real  property  were  groundless  and 
unfounded  in  fact  or  in  law,  and  judgment 
was  asked  declaring  the  claims  of  the  de- 
fendant to  any  of  the  property  to  be  illegal 
and  unfounded,  and  that  plaintiff,  as  against 
her,  was  the  lawful  owner  in  fee  of  the  real 
property  mentioned,  and  was  entitled  to  the 
income  and  profits  thereof,  and  decreeing 
that  his  title  thereto  and  estate  therein 
should  be  quieted  and  the  defendant  perpet- 
ually enjoined  from  setting  up  any  claim 
whatever  to  the  property,  and  that  the  pos- 
session and  accumulated  rents  of  the  prop- 
erty in  the  hands  of  the  receiver  be  deliv- 
ered to  the  plaintiff. 

The  portions  of  the  Federal  and  state  Con- 
stitutions and  the  various  statutes  referred 
to  in  the  complaint  are  set  forth  in  the  mar- 
gin.t 

•  The  defendant  demurred  to  this  complaint 
on  the  grounds,  among  others  (1)  that  the 
complaint  stated  no  cause  of  action;  (2) 
that  the  judgment  of  distribution  set  forth 
in  the  complaint  was  a  conclusive  bar  and 
estoppel  against  the  plaintiff  and  prevented 
him  from  maintaining  the  action.  The  de- 
murrer was  sustained  and  judgment  entered 
in  favor  of  the  defendant  on  the  merits,  and 
upon  appeal  it  was  affirmed  by  the  supreme 
court  of  California.  A  writ  of  error  has 
been  allowed  by  the  Chief  Justice  of  the  su- 
preme court  of  that  state.   A  motion  is  now 


made  to  dismiss  the  writ  of  error  for  lack  of 
jurisdiction  or  to  affirm  the  judgment 

Messrs.  E.  Burke  Holladay,  S.  W. 
Holla  day,  Jefferson  Chandler,  and  L. 
D.  MoKlslek  for  plaintiff  in  error. 

Messrs.  Win.  H.  H.  Hart,  Frederic  D. 
McKenney,  and  Robert  Y.  Hayne  for  de- 
fendant in  error. 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  motion  to  dismiss  the  writ  of  error 
in  this  case,  for  lack  of  jurisdiction,  must  be 
denied. 

The  objections  raised  by  the  complaint  toB 
the  validity  of  the  judgments  mentioned^ 
therein  were  that  they  were  void  for  wanfof  • 
jurisdiction  in  the  courts  which  rendered 
them  over  the  questions  decided,  because  of 
the  provisions  of  the  Federal  Constitution 
above  recited.    Although  the  claim  may  not 
be  well  founded,  the  question,  nevertheless, 
was  duly  raised,  and  its  Federal  character 
cannot  be  disputed.    This  necessitates  the 
denial  of  the  motion  to  dismiss. 

But  the  motion  to  affirm  should  be  granted 
because  the  assignments  of  error  are  frivo- 
lous and  we  are  convinced  the  writ  was 
taken  only  for  delay.  This  is  the  ground 
for  the  decisions  in  Chanute  v.  Trader,  132 
U.  S.  210,  214,  33  L.  ed.  345,  346,  10  Sup.  Ct 
Rep.  07,  and  Richardson  v.  Louisville  d  N. 
R.  Co.  169  U.  S.  128,  132,  42  L.  ed.  087,  688, 
18  Sup.  Ct  Rep.  268. 

The  original  judgment  in  the  superior 
court  of  California,  which  was  affirmed  by 
the  supreme  court  of  that  state,  determined 
the  rights  of  the  defendant  in  error,  and  con- 
clusively adjudged  her  to  be  the  owner  of 
the  property  in  question,  unless  the  judg- 
ment were  reversed  upon  appeal.  The  state 
courts  had  jurisdiction  over  the  whole  ques- 
tion, including  the  defense  founded  upon  the 
Federal  Constitution,  and  if  that  objection 
had  been  properly  raised  and  appeared  in 
the  record,  an  appeal  to  this  court  from  the 
supreme  court  of  California  could  have  been 


tSectlon  10,  article  1,  of  the  Federal  Consti- 
tution : 

"No  state  shall  enter  Into  any  treaty,  alli- 
ance, or  confederation ;    .    .  ." 
Section  10.  article  2: 

"No  state  shall,  without  the  consent  of  the 
Congress,  .  .  .  enter  Into  any  agreement 
or  compact  with  another  state  or  with  a  for- 
eign power.    .    .  ." 

Section  17  of  article  1  of  the  Constitution  of 
California : 

"Foreigners  of  the  white  race  or  of  African 
descent  eligible  to  become  citizens  of  the  United 
States  under  tbe  naturalization  laws  thereof, 
while  bona  fide  residents  of  this  state,  shall 
have  the  same  rights  la  respect  to  tbe  acquisi- 
tion, possession,  enjoyment,  transmission,  and 
Inheritance  of  property  as  native-born  cltl- 
aens." 

Civil  Code  of  California : 

"8ec.  2S0.  The  father  of  an  Illegitimate 
child,  by  publicly  acknowledging  It  as  his  own, 
receiving  It  as  such,  with  the  consent  of  bis 
mite,  if  he  Is  married.  Into  bis  family,  and 


otherwise  treating  it  as  If  It  were  a  legitimate 
child,  thereby  adopts  It  as  such;  and  soch 
child  Is  thereupon  deemed  for  all  purposes 
legitimate  from  the  time  of  Its  birth." 
-  "Sec.  671.  Any  person,  whether  citizen  or 
alien,  may  take,  hold,  and  dispose  of  property, 
real  or  personal,  within  this  state. 

"Sec.  672.  If  a  nonresident  alien  takes  by 
succession,  he  must  appear  and  claim  the  prop- 
erty within  five  years  from  the  time  of  succes- 
sion, or  be  barred.  The  property  in  such  case 
Is  disposed  of  as  provided  In  Title  VIII.,  Part 
III.,  Code  of  Civil  Procedure." 

"Sec.  1387.  Every  Illegitimate  child  Is  an  heir 
of  any  person  who.  In  writing  signed  In  the 
presence  of  a  competent  witness,  acknowledges 
himself  to  be  the  father  of  such  child." 

Revised  Statutes  of  the  United  States : 

"Sec.  1078.  All  citizens  of  the  United  States 
shall  have  the  same  right,  in  every  state  and 
territory,  as  is  enjoyed  by  white  citizens  thereof 
to  Inherit,  purchase,  lease,  sell,  hold,  and  con- 
vey real  and  personal  property." 
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taken,  if  the  defense  had  been  overruled. 
The  allegation  of  the  plaintiff  in  error  that 
the  state  courts  had  no  jurisdiction  to  de- 
termine the  question  because  of  the  facts  set 
forth  by  him  in  the  complaint  herein  is 
therefore  not  well  founded,  and  being  a  mere 
conclusion  of  law  is  not  admitted  by  the  de- 
murrer. 

This  court  has  already  decided  the  ques- 
tion of  jurisdiction  of  the  state  courts  in 
Blythe  v.  Hinckley,  173  U.  S.  501,  508,  43 
L.  ed.  783,  786,  19  Sup.  Ct  Rep.  497,  4btt, 
where  it  was  said  by  Chief  Justice  Fuller, 
speaking  for  the  court,  that — 

"The  state  courts  had  concurrent  juris- 
diction with  the  circuit  courts  of  the  Unit- 
ed States,  to  pass  on  the  Federal  questions 
thus  intimated,  for  the  Constitution,  laws 
and  treaties  of  the  United  States  are  as 
much  a  part  of  the  laws  of  every  state  as 
its  own  local  laws  and  Constitution,  and  if 
the  state  courts  erred  in  judgment  it  was 
mere  error,  and  not  to  be  corrected  through 
the  medium  of  bills  such  as  those  under  con- 
sideration." 

If  the  Federal  question  which  plaintiff  in 
«  error  claimed  existed  in  the  suits  in  the 
g  state  court  were  not  plainly  enough  present- 
•  ed*by  him  to  those  tribunals  so  as  to  permit 
of  their  review  by  this  court,  that  is  no  an- 
swer to  the  proposition  that  those  judgments 
are  conclusive  of  the  matters  therein  decid- 
ed, unless  reviewed  by  this  court  and  re- 
versed in  a  proper  proceeding  in  error  to  tue 
state  court. 

Litigation  in  regard  to  the  merits  of  the 
claim  of  the  defendant  in  error  to  this  prop- 
erty has  been  continued  by  her  opponents 
since  the  judgments  of  the  state  courts,  just 
as  if  the  whole  merits  of  the  case  had  not 
been  decided  by  the  state  courts  in  her  favor 
several  times.  This  court  has  been  asked 
to  review  a  judgment  dismissing  the  com- 
plaint filed  in  a  separate  action,  brought  in 
the  Federal  circuit  court  to  set  aside  the 
state  judgments,  and  this  we  refused  to  do 
on  the  grounds  stated  in  the  report.  Blythe 
v.  Hinckley,  173  U.  S.  507,  43  L.  ed.  786,  19 
Sup.  Ct  Rep.  499.    It  was  said  in  that  case: 

"The  superior  court  of  San  Francisco  was 
a  court  of  general  jurisdiction,  and  author- 
ized to  take  original  jurisdiction  'of  all  mat- 
ters of  probate,'  and  the  bill  averred  that 
Thomas  H.  Blythe  died  a  resident  of  the 
city  and  county  of  San  Francisco,  and  left 
an  estate  therein;  and  that  court  repeatedly 
decreed  that  Florence  was  the  heir  of  Thomas 
H.  Blythe,  and  its  decrees  were  repeatedly 
affirmed  by  the  supreme  court  of  the  state. 
So  far  as  the  construction  of  the  state  stat- 
utes and  state  Constitution  in  this  behalf 
by  the  state  courts  was  concerned,  it  was  not 
the  province  of  the  circuit  court  to  re-exam- 
ine their  conclusions.  As  to  the  question  of 
the  capacity  of  an  alien  to  inherit,  that  was 
necessarily  involved  in  the  determination  by 
the  decrees,  that  Florence  did  inherit,  and 
that  judgment  covered  the  various  objec- 
tions in  respect  of  f  1978  of  the  Revised 
Statutes,  and  the  10th  section  of  article  1 
of  the  Constitution  of  the  United  States, 
•ad  any  treaty  relating  to  the  subject. 


In  the  same  case  it  was  said:  "We  are 
not  to  be  understood  as  intimating  in  the 
least  degree  that  the  provisions  of  the  Cal- 
ifornia Code  amounted:  to  an  invasion  of  the 
treaty-making  power  or  were  in  conflict  with 
the  Constitution  or  laws  of  the  United 
States,  or  any  treaty  with  the  United 
States."  This  decision  conclusively  deter- 
mined that  the  superior  court  of  Californiae 
and  the  supreme  court  of  that  state,  uponjj 
appeal  therefrom,*  had  full  jurisdiction  to* 
determine  the  whole  case  and  give  the  judg- 
ments that  they  have  given.  Notwith- 
standing which  it  is  now  again  argued  that 
those  judgments  were  void  for  want  of  ju- 
risdiction. ! 

There  must  be  an  end  to  these  claims  at 
some  time,  and  we  think  that  this  is  a  prop- 
er occasion  to  terminate  them. 

The  sole  question  now  remaining  before 
us  arises  as  to  the  claim  made  by  plaintiff 
in  error  under  the  Constitution  of  the  Unit- 
ed States,  already  referred  to,  and  although 
it  was  not  in  terms  decided  in  the  above 
case,  we  now  say  that  the  provision  of  the 
Federal  Constitution  had  no  bearing  in  this 
case,  and  that  the  question  is,  in  our  opin- 
ion, entirely  free  from  doubt. 

Plaintiff  urges  that  never  before  has  the 
question  been  directly  passed  upon  by  this 
court.  If  he  means  that  it  has  never  here- 
tofore been  asserted  that  in  the  absence  of 
any  treaty  whatever  upon  the  subject,  the 
state  had  no  right  to  pass  a  law  in  regard 
to  the  inheritance  of  property  within  its 
borders  by  an  alien,  counsel  may  be  correct. 
The  absence  of  such  a  claim  is  not  so  extra- 
ordinary as  is  the  claim  itself. 

Questions  have  arisen  as  to  tue  rights  of 
aliens  to  hold  property  in  a  state  under 
treaties  between  this  government  and  for- 
eign nations  which  distinctly  provide  for 
that  right,  and  it  has  been  said  that  in  such 
case  the  right  of  aliens  was  governed  by  the 
treaty,  and  if  that  were  in  opposition  to  the 
law  of  the  particular  state  where  the  prop- 
erty was  situated,  in  such  case  the  state  law 
was  suspended  during  the  treaty  or  the  term 
provided  for  therein.  Counsel  cite  Geofroy 
v.  Riggs,  133  U,  S.  258,  33  L.  ed.  642,  10 
Sup.  Ct.  Rep.  295,  a  case  arising,  and  affect- 
ing lands,  in  the  District  of  Columbia,  in 
regard  to  which  Congress  has  exclusive  ju- 
risdiction, and  in  that  case  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  court, 
said  at  page  266,  L.  ed.  p.  644,  Sup.  Ct 
Rep.  p.  296: 

"This  article,  by  its  terms,  suspended, 
during  the  existence  of  the  treaty,  the  pro- 
visions of  the  common  law  of  Maryland  and 
of  the  statutes  of  that  state  of  1780  and 
1791,  so  far  as  they  prevented  citizens  of 
France  from  taking  by  inheritance  from 
citizens  of  the  United  States,  property,  real 
or  personal,  situated  therein."  * 

But  there  is  no  hint  in  that  case  that  inJJ 
the  absence  of  any 'treaty  the  state  itself* 
could  not  legislate  upon  the  subject  and  per- 
mit aliens  to  hold  property,  real  and  per- 
sonal, within  its  borders,  according  to  its 
own  laws.  This  court  has  held  from  the 
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earliest  times,  in  cases  where  there  was  no 
treaty,  that  the  laws  of  the  state  where  the 
real  property  was  situated  governed  the  title 
and  were  conclusive  in  regard  thereto. 

The  latest  exposition  of  the  rule  is  found 
in  the  case  of  Clarke  v.  Clarke,  178  U.  S. 
186,  44  L.  ed.  1028,  20  Sup.  Ct.  Rep.  873. 
De  Vaughn  v.  Hutchinson,  165  U.  S.  566, 
£70,  41  L.  ed.  827,  829,  17  Sup.  Ct.  Rep. 
461,  is  another  illustration  of  the  same  rule. 
The  right  of  the  state  to  make  this  deter- 
urination  by  her  own  laws,  in  the  absence  of 
a  treaty  to  the  contrary,  is  distinctly  recog- 
nized in  Chirac  v.  Chirac,  2  Wheat  259,  272, 
4  L.  ed.  234,  237,  where  the  court  said: 

"John  Baptist*  Chirac  having  died  seised 
in  fee  of  the  land  in  controversy;  his  heirs 
at  law  being  subjects  of  France;  and  there 
being,  at  that  time,  no  treaty  in  existence 
between  the  two  nations;  did  this  land  pass 
to  these  heirs,  or  did  it  become  eschea  tablet 
This  question  depends  upon  the  law  of  Mary- 
land." 

In  Levy  v.  WCartee,  6  Pet  102,  8  L.  ed. 
834,  the  question  was  in  regard  to  the  law  of 
New  York,  and  the  right  of  an  individual 
to  inherit  through  an  alien  title  to  real  es- 
tate in  that  state.  Mr.  Justice  Story  deliv- 
ered the  opinion  of  the  court,  in  which  he 
stated  that  the  question  resolved  itself  into 
"whether  one  citizen  can  inherit  in  the  col- 
lateral line  to  another,  when  he  must  make 
his  pedigree  or  title  through  a  deceased  alien 
ancestor.  The  question  is  one  of  purely  lo- 
cal law,  and,  as  such,  must  be  decided  by 
this  court." 

It  was  not  claimed  that  the  state  of  New 
York  had  no  power  to  permit  an  inheritance 
through  an  alien  or  an  inheritance  by  an 
alien  himself  of  land  situated  in  that  state 
in  the  absence  of  a  treaty  upon  the  subject. 

There  has  not  been  cited  a  single  case 
where  any  doubt  has  been  thrown  upon  the 
right  of  a  state,  in  the  absence  of  a  treaty, 
to  declare  an  alien  capable  of  inheriting  or 
taking  property  and  holding  the  same  with- 
in its  borders.    The  treaties  have  always 
been  for  the  purpose  of  enabling  an  alien  to 
take  even  though  the  particular  state  may 
a  not  have  expressly  permitted  it.   But  no 
2  case  has  arisen  where  it  was  asserted  or 
"claimed  that  a  state  in  the  absence  of  a 


treaty  might  not  itself  permit  an  alien  to 
take  property  within  its  limits. 

Again,  in  Bauenstein  v.  Dunham,  100  U. 
S.  483,  25  L.  ed.  628,  where  the  question  de- 
pended upon  a  consideration  of  the  treaty 
between  the  United  States  and  the  Swiss 
Confederation  of  November  25,  1850,  it  was 
said  by  Mr.  Justice  Swayne,  in  delivering 
the  opinion  of  the  court,  that  "The  law  of 
nations  recognizes  the  liberty  of  every  gov- 
ernment to  give  to  foreigners  only  such 
rights  touching  immovable  property  within 
its  territory,  as  it  may  see  fit  to  concede. 
Vattel,  book  2,  chap.  8,  §  114.  In  our  coun- 
try, this  authority  is  primarily  in  the  states 
where  the  property  is  situated."  And  it  is 
also  said  in  that  case,  if  a  law  of  a  state  is 
contrary  to  a  treaty,  the  treaty  is  superior 
under  the  Federal  Constitution,  but  there  is 
no  intimation  that  when  there  is  no  treaty 
the  right  of  the  state  does  not  exist  in  full 
force.  The  treaty,  it  will  be  observed,  in 
cases  where  by  the  laws  of  the  state  the 
alien  could  not  hold  real  property,  permitted 
him  to  sell  it  and  export  the  proceeds  with- 
out difficulty,  while  by  the  state  statute  he 
was  permitted  to  take  and  hold  by  being  in 
the  state,  and  making  under  oath  and  having 
recorded  within  five  years  a  declaration  that 
he  intended  to  reside  in  the  state.  See  also 
Uanrick  v.  Patrick,  119  U.  S.  156,  30  L.  ed. 
396,  7  Sup.  Ct.  Rep.  147.  The  question  of  the 
extent  of  the  power  of  the  United  States  to 
provide  by  treaty  for  the  inheriting,  by 
aliens,  of  real  estate,  in  spite  of  the  statutes 
of  the  state  in  which  the  land  may  be,  does 
not  arise  in  this  case,  and  we  express  no 
opinion  thereon. 

The  claim  which  the  plaintiff  in  error 
founds  upon  the  section  of  the  Federal  Con- 
stitution is  too  plainly  without  foundation 
to  require  further  argument.  The  right  of 
the  defendant  in  error  to  this  property  has 
been  in  litigation  for  more  than  fifteen  years, 
and  many  years  after  courts  of  competent 
jurisdiction  have  decided  all  the  questions 
in  her  favor,  and  we  think  this  writ  of  error, 
judging  by  the  character  of  the  question 
sought  to  be  raised  under  it,  has  been  taken 
for  delay  only.  The  judgment  must  be  af- 
firmed. 
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(180  U.  8.  884) 

JAMES  HOLLY,  Petitioner, 

v. 

DOMESTIC  AND  FOREIGN  MISSIONARY 
SOCIETY  OF  THE  PROTESTANT  EPIS- 
COPAL CHURCH  and  E.  Walter  Roberts. 

Misappropriation  by  eweoutor — payment  of 
bequest  out  of  fund*  of  ttr anger — rule 
where  equities  are  equal. 

1.  A  payment  of  a  bequest  by  an  executor  to 
a  missionary  society,  out  ot  lands  that  have 
been  paid  to  him  aa  an  attorney  by  a  client  to 
be  used  In  completing  a  purchase  of  land, 
but  which  the  attorney  misappropriates  to 
cover  np  his  defalcation  as  executor,  does 
not  make  the  society  liable  as  a  trustee  em 
malefleto  to  such  client  for  the  amount  re- 
ceived by  It  from  such  attorney,  where  the 
society  has  no  knowledge  of  the  misappro- 
priation and  proceeds  to  expend  the  money 
In  good  faith  before  it  has  any  notice  there- 
of. 

2.  A  court  of  equity  will  not  transfer  a  loss 
that  has  already  fallen  upon  one  Innocent 
party,  to  another  party  equally  Innocent, 
where  the  equities  are  equal. 


898 


[No.  138.] 

Argued  December  21,  1900. 

ary  25,  1901. 


Decided  Febrw 


ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decision  revers- 
ing a  decree  of  the  Circuit  Court  in  an  ac- 
tion to  recover  money  misappropriated  by 
an  executor  and  paid  to  a  legatee.  Af- 
firmed. 

See  same  case  below,  34  C.  C.  A.  649,  92 
Fed.  Rep.  746. 

[  Statement  by  Mr.  Justioe  Snirasi 
*  This  was  the  case  of  a  bill  in  equity  filed 
in  January,  1891,  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
New  York,  by  James  Holly,  a  citizen  of  the 
state  of  Pennsylvania,  against  the  Domestic 
and  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  the  United 
States  of  America,  a  corporation  of  the  state 
of  New  York,  and  E.  Walter  Roberts,  treas- 
urer of  the  same. 

The  case  came  to  issue  on  bill,  answer,  and 
replication.  Evidence  was  adduced  by  the 
respective  parties,  and  certain  exhibits  and 
stipulations  were  filed. 

The  principal  facts  disclosed  by  the  plead- 
ings and  evidence  were  these: 

On  December  23,  1887,  the  last  will  of  Rev. 
James  Saul,  D.  D.,  was  duly  proved,  and 
letters  testamentary  thereon  granted  by  the 
register  of  wills  in  and  for  the  city  and 
county  of  Philadelphia  to  Rev.  Benjamin 
Watson,  D.  D.,  and  Henry  C.  Thompson,  exec- 
utors named  in  said  will.  In  and  by  said 
will  the  testator  bequeathed  the  whole  of  his 
estate  to  "the  following  institutions  and  in 
the  following  proportions,  viz.,  to  the  Do- 
mestic and  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  the  United 
States  of  America,  three  fourths  of  the 


whole  of  my  said  estate,  conditioned  that  the 
amount  thus  bequeathed  shall  be  appro- 
priated by  said  society  in  equal  proportions 
of  one  tmrd  to  domestic  missions,  one  third 
to  foreign  missions,  and  one  third  to  the 
benefit  of  the  colored  people  in  the  southern 
or  formerly  slave  states  for  the  support  of  v 
schools  and  missions."  The  remaining  one* 
fourth  of  the  whole  of  the 'said  estate  he? 
gave  and  bequeathed  to  the  Theological 
Seminary  near  Alexandria,  Virginia.  By  a 
codicil  the  bequest  to  the  theological  semin- 
ary was  revoked,  the  testator  having  substi- 
tuted therefor  a  donation  of  100  shares 
Pennsylvania  Railroad  stock,  and  which  he 
had  transferred  to  the  trustees  of  the  semin- 
ary; and  by  a  later  codicil  the  testator  fur- 
ther gave  and  devised  to  the  Domestic  and 
Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of 
America  all  the  residue  of  his  estate. 

Neither  the  amount  of  the  estate,  nor  the 
property  of  which  it  consisted,  was  men- 
tioned in  the  will  or  codicils ;  but  it  appeared 
that,  in  addition  to  about  $2,493.03  cash, 
the  testator  was  possessed  of  bonds  of  the 
North  Pennsylvania  Railroad  Company  and 
of  the  United  Railroads  of  New  Jersey,  and 
in  their  account  filed  in  the  orphans'  court 
of  Philadelphia  county  the  executors  charged 
themselves  with  $17,268.03  as  the  amount  of 
the  estate.  This  account  was  confirmed  on 
November  6,  1889,  showing  a  balance  in  the 
hands  of  the  executors  of  $14,927.54,  which 
was  awarded  by  the  court  to  the  Domestic 
and  Foreign  Missionary  Society. 

On  June  19,  1890,  the  executor,  Henry  C. 
Thompson,  called  at  the  office  of  the  defend- 
ant society  in  New  York  city,  and  handed 
to  Roberts,  the  treasurer,  a  memorandum 
showing  the  above  balance  $14,927.54  award- 
ed to  the  society  by  the  decree  of  the  orphans' 
court,  from  the  Saul  estate,  and  $650  divi- 
dends received  since  and  not  included  in  the 
account,  making  a  total  of  $15,577.54.  For 
this  sum  Thompson  gave  a  check  in  the  fol- 
lowing words  and  figures  t 

$16,577.64. 

Philadelphia,  June  19,  1890. 
The  Union  Trust  Company, 

Nos.  715,  717,  719  Chestnut  Street. 
Pay  to  the  order  of  the  Domestic  and 
Foreign  Miss.  Soc  of  the  P.  E.  Church  fifteen 
thousand  five  hundred  seventy-seven  -f^  dol- 
lars. H.  C.  Thompson. 
No.  623. 


Roberts,  the  treasurer,  handed  Thompson 
a  receipt,  as  follows: 


•  New  York,  June  19,  1900.  • 
Received  from  executors  estate  of  James 
Saul,  late  of  Philadelphia,  Pennsylvania, 
fifteen  thousand  five  hundred  seventy-seven 
4fe  dollars  ($15,577.64). 

George  Bliss,  Treasurer, 

per  E.  Walter  Roberts, 
Assistant  Treasurer. 


Thompson's  cheek  was  deposited  by  Rob- 
treasurer,  in  the  Bank  of  New  York, 
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for  genera]  account  of  the  Foreign  and  Do- 
mestic Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of 
America,  by  which  bank  the  check  was  for- 
warded for  collection  to  the  Bank  of  North 
America  of  Philadelphia,  and  was  to  that 
bank  paid,  on  June  21,  1890,  by  the  Union 
Trust  Company  of  Philadelphia. 

The  proceeds  of  this  check  were  deposited 
in  the  general  bank  account  of  the  missionary 
society,  and  were  applied,  with  other  moneys 
of  the  society,  to  domestic,  foreign,  and 
colored  missions,  before  the  society  was  noti- 
fied of  the  claim  asserted  in  the  bill  of  com- 
plaint. 

In  May,  1890,  James  Holly,  a  resident  of 
Philadelphia,  bought  at  auction  for  $12,000 
a  house  and  lot  situated  upon  North  Fifteenth 
street  in  that  city.  He  took  the  title  papers 
to  H.  C.  Thompson,  who  had  previously  been 
employed  by  him,  and  requested  Thompson 
to  have  proper  conveyances  made.  As  some 
of  those  interested  in  the  sale  resided  else- 
where there  was  some  delay  in  getting  the 
papers  signed.  Finally,  on  June  19,  1890, 
Molly  called  on  Thompson,  who  told  him  that 
'the  papers  were  ready,  and  asked  for  a  check 
-to  meet  the  purchase  money.  Thereupon  Hol- 
ly gave  him  a  check  in  the  following  form: 

Philadelphia,  June  19,  1890. 

The  Fidelity  Insurance,  Trust  &  Safe  De- 
posit Co.,  pay  to  Henry  C.  Thompson,  at- 
torney, or  order,  twelve  thousand  dollars. 

912,000.  James  Holly. 

And  Thompson  gave  Holly  a  receipt,  as 

or  follows : 
n 

-•  *  Philadelphia,  June,  19,  1890. 

Received  from  James  Holly  twelve  thous- 
and dollars,  and  J.  A.  Freeman's  receipt  for 
$200.  to  be  applied  to  purchasing  house,  No. 
643  North  Fifteenth  street. 

$12,000.  (Signed)  H.  C.  Thompson. 

Holly  never  afterwards  saw  Thompson, 
but  on  July  15,  1890,  was  informed  by  Mor- 
gan, one  of  the  vendors  of  the  property  pur- 
chased, that  Thompson  was  lying  at  a  hos- 
pital in  Jersey  City,  where  he  had  attempted 
-suicide. 

Taking  alarm,  Holly  consulted  Mr.  Burton, 
as  an  attorney,  and  it  was  discovered  that 
Holly's  check  on  the  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Company  in  favor  of 
Thompson  for  $12,000,  dated  June  19,  1890, 
had  been  by  Thompson  that  day  deposited  in 
the  Union  Trust  Company,  Philadelphia,  and 
that,  by  a  check  of  June  19,  1890,  in  favor 
of  the  Domestic  and  Foreign  Missionary  So- 
ciety of  the  P.  E.  Church  in  the  United 
States  of  America,  Thompson  had  drawn  out 
$15,577.64,  leaving  a  balance  in  his  favor  of 
$72.41. 

According  to  the  finding  of  the  circuit 
court  this  check  in  favor  of  the  Domestic  and 
Foreign  Missionary  Society  was,  to  the  ex- 
tent of  $10,028,  paid  by  the  Union  Trust 
-Company  out  of  the  moneys  realized  from 
Holly's  check  to  Thompson ;  and  that  court 
-decreed  against  the  missionary  society  in 


favor  of  the  complainant  for  that  amount. 
86  Fed.  Rep.  249. 

Upon  appeal  the  decree  of  the  circuit  court 
was  reversed  by  the  circuit  court  of  appeals 
for  the  second  circuit,  and  the  bill  directed 
to  be  dismissed  (34  C.  C.  A.  649, 92  Fed.  Rep. 
746) ;  and  thereupon  the  case  was  brought 
to  this  court  by  a  writ  of  certiorari. 

Messrs.  John  G.  Johnson,  Matthew  V. 
Simpson,  and  Cephas  Brainerd  for  peti- 
tioner. 

Messrs.  Jnlien  T.  Davles  and  Herbert 
Barry  for  respondent. 

Mr.  Justice  Shlras  delivered  the  opinion 
of  the  court:  at 

This  is  a  case  in  which  a  court  of  equity* 
is  called  upon  tof  decide  upon  which  of  two* 
innocent  parties  is  to  fall  a  loss  caused  by 
the  dishonesty  of  a  third  person.  The  rela- 
tion that  existed  between  Thompson  and 
the  missionary  society  was  that  of  exec- 
utor and  legatee;  between  Thompson  and 
Holly,  that  of  attorney  and  client.  As  be- 
tween themselves,  Holly  and  the  missionary 
society  were  absolute  strangers. 

Our  examination  of  the  pleadings  and  evi- 
dence fails  to  show  any  such  dereliction  of 
duty  or  supine  negligence  on  the  part  of  the 
missionary  society  in  demanding  and  en- 
forcing payment  of  the  Saul  legacy  as  would 
show,  or  even  tend  to  show,  that  the  society 
knew,  or  had  reason  to  believe,  that  Thomp- 
son was  insolvent  or  had  been  guilty  of  any 
misappropriation  of  the  property  or  funds 
of  the  Saul  estate.  It  is  true  that  the  legacy 
was  not  paid  as  promptly  as  the  society  had 
reason  to  expect,  but  there  was  nothing  un- 
usual about  such  a  delay. 

The  very  fact  that  Rev.  Dr.  Saul  had  se- 
lected Thompson  to  be  one  of  his  executors 
authenticated  him  to  the  aociety  as  a 
trustworthy  person,  and  while  it  is  true 
that  Rev.  Mr.  Watson,  who  was  a  co-ex- 
ecutor, in  letters  answering  inquiries  by 
the  secretary  of  the  society  in  April 
and  May,  1890,  admitted  that  Thomp- 
son was  dilatory  in  settling  the  es- 
tate, there  was  nothing  to  justify  suspi- 
cion on  the  part  of  either  Mr.  Watson  or  of 
the  society  that  there  was  anything  wrong 
in  Thompson's  dealings  with  the  estate.  Ac- 
cordingly we  are  fully  satisfied  that,  when 
Thompson  called  upon  the  society  at  the 
New  York  office,  on  June  19,  1890,  and  paid 
the  amount  shown  to  be  due  the  society  by 
the  account  of  the  executors  in  the  orphans' 
court  of  Philadelphia  county,  approved  No- 
vember 23,  1889,  together  with  the  additional 
sum  of  $650  received  after  and  not  included 
in  the  account,  there  was  nothing,  either  in 
the  previous  transactions,  or  in  tie  form  of 
the  payment  by  Thompson's  check,  to  put 
the  society  upon  notice,  or  to  have  justified 
the  treasurer  in  refusing  to  accept  the  pay- 
ment. When  Thompson's  check  was  paid 
the  following  day  and  the  proceeds  had  gone 
into  the  bank  account  of  the  missionary  ao- 
ciety, the  matter  was  fully  closed  between 
the  executors  of  Saul's  estate  and  the  society. 

Bevond  this,  we  think  the  evidence  fairly 
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£  shows  that  the  missionary  society  had  ap- 
propriated and  expended  the  money  »o 're- 
ceived to  the  purposes  appointed  by  the  tes- 
tator, before  any  notice  was  given  of  the 
complainant's  claim.  While  such  use  and 
application  of  the  money  might  not  exon- 
erate the  society  from  liability,  if  they  had 
received  the  money  in  circumstances  that 
visited  them  with  notice  of  Thompson's  dis- 
honest conduct  towards  Holly,  yet  if  the 
money,  received  in  good  faith  by  the  legatee, 
had  actually  and  bona  fide  been  applied  and 
expended  for  the  use  of  the  beneficial  pur- 
poses appointed  in  the  will,  without  knowl- 
edge of  Holly's  claim,  or,  indeed,  that  such  a 
man  existed,  we  think  a  court  of  equity 
would  refuse  to  hold  the  society  as  a  trustee 
em  maleficio. 
The  learned  judge  of  the  circuit  court, 

nking  of  this  aspect  of  the  case,  does  in- 
say: 

"Some  suggestion  is  made  that  this  was 
received  as  a  charitable  bequest,  and  so  ap- 
plied that  it  had  gone  beyond  reach,  and  can- 
not be  recovered.  But  the  defendant  has 
not  shown  that  this  particular  money  has 
been  applied  to  any  particular  purpose  as 
coming  from  Saul,  or  otherwise  than  as  it 
would  use  its  general  funds  in  the  fur- 
therance of  its  objects,  nor  that  any  of  this 
particular  money  was  applied  to  any  of  its 
purposes." 

If  this  statement  is  to  be  understood  to 
mean  that  the  money,  bank  notes  or  specie, 
actually  receivedonThompson'scheck.wasnot 
immediately  and  in  form  applied  to  the  bene- 
ficial purposes  named  in  Saul's  will,  it  may 
be  true;  indeed,  it  appears  that  the  proceeds 
of  Thompson's  check  were  paid  into  the  Bank 
of  New  York  for  general  account  of  the  mis- 
sionary society,  and  that  thus  the  identity 
of  the  bank  notes  or  specie  was  lost  in  the 
credit  account  of  the  society  in  that  bank. 
But  it  is  not  perceived  that  such  a  state  of 
facts  disabled  the  society  from  having  the 
advantage  of  showing  that  money  to  an  equal 
amount  was  appropriated  and  applied  by 
them,  out  of  their  general  account,  to  the 
purposes  appointed  by  the  testator.  To  de- 
mand that  such  a  society  should  make  spe- 
cial deposits  of  legacies  received,  so  as  to 
be  able  to  trace  the  application  of  such  de- 
posits into  the  hands  of  beneficiaries  in  the 
same  form  as  when  received,  would  be  in 
the  highest  degree  unreasonable. 
H  If,  however,  the  meaning  of  the  learned 
g  judge  was  that  it  did  not  distinctly  appear 
•  that  the  missionary  society  had*appropriated 
and  applied  an  amount  of  money  equal  to 
that  received  from  the  Saul  estate  to  the 
purposes  appointed  in  the  will,  before  any 
notice  was  received  of  Holly's  claim,  we  are 
constrained  to  decidedly  dissent  from  such 
a  view. 

In  the  bill  of  complaint  the  defendants 
were  explicitly  called  upon  to  answer  under 
oath  whether  and  in  what  circumstances 
they  had  received  money  from  Thompson, 
and  particularly  whether  such  money  had 
been  received  as  coming  from  the  estate  of 
James  Saul,  deceased,  and  whether  they  bad 
not  received  a  letter  from  plaintiffs  at- 


torney, on  or  about  July  17,  1800.  notifying 
them  that  the  moneys  to  received  by  the  de- 
fendants through  Thompson's  check  came 
from  moneys  belonging  to  Holly.  To  these 
allegations  and  interrogatories  the  defend- 
ants answered,  denying  any  knowledge  or  be- 
lief on  their  part  of  the  transaction  between 
Thompson  and  Holly  "until  long  after  the 
receipt  by  defendants  and  expenditure  of  the 
$16,577.54  referred  to;  and  these  defendants, 
further  answering,  alleged  that,  at  the  time 
of  the  notification  hereinbefore  referred  to 
and  the  receipt  by  the  defendant  society  of 
the  letter  from  plaintiff's  attorney,  these  de- 
fendants had  expended,  in  the  usual  course 
of  their  business  and  according  to  the  will 
of  the  said  Rev.  James  Saul,  the  said  sum 
of  $15,577.64." 

To  this  portion  of  the  answer  the  plaintiff 
filed  exceptions  for. insufficiency,  as  follows: 

"In  not  stating  how  the  defendants  have 
expended  the  $15,677.64,  what  the  items  of 
expenditure  were  and  the  respective  dates 
of  such  items  of  expenditure,  and  how  and  in 
what  respect  the  said  moneys  were  expended 
according  to  the  will  of  the  Rev.  James  Saul, 
deceased,  and  what  was  the  usual  course  of 
business  of  defendant's  society  in  making 
said  expenditure  of  said  moneys,  whether 
the  same  was  expended  by  standing  or- 
der or  special  resolution  of  the  board  of 
managers  of  the  society  defendant,  or  other- 
wise." 

Thereupon  the  defendants,  responding  to 
these  exceptions,  filed  a  supplemental  ans- 
wer as  follows: 

"These  defendants,  further  answering,  al- 
lege that  the  moneys  received  as  aforesaid 
from  Henry  C.  Thompson,  executor,  were  ex- a 
pended  by  the  defendant  society  for  domes-* 
tic  missions,*  foreign  missions,  and  for  the* 
benefit  of  colored  people  in  the  southern  or 
formerly  slave  states,  for  the  support  of 
schools  and  missions,  through  its  officers, 
acting  partly  under  the  general  direction  of 
the  board  of  managers  and  partly  under  a 
resolution  of  said  board  passed  on  the  10th 
day  of  June,  1890,  authorizing  the  treasurer 
to  apply  such  legacies  as  might  be  received 
before  September  1,  1890,  to  the  payment  of 
appropriations  to  September  1,  1890,— of 
which  resolution  a  copy  is  hereto  annexed 
and  marked  'P.' " 

The  copy  of  the  resolution  was  as  follows : 

"Resolved,  that  the  treasurer  be  instruct- 
ed to  apply  so  much  of  the  gross  amount  re- 
ceived from  domestic  and  general  legacies 
to  September  1,  1890,  as  may  be  required  to- 
ward the  appropriations  for  corresponding 
work  to  same  date." 

It  was  also  made  to  appear  that  on  June 
20,  1890,  the  balance  in  bank  to  the  credit 
of  the  missionary  society  was  $43,569.83. 
On  that  day  the  balance  was  increased  by 
the  proceeds  of  Thompson's  check,  $15,677.- 
54,  and  other  money,  to  $60,110.09;  and 
that,  by  checks  drawn  between  June  20  and 
July  18,  the  day  on  which  the  letter  of  Hol- 
ly's attorney  was  received,  the  sum  of  $88,- 
689.74  was  drawn  out;  aggregating  more 
than  the  sum  of  Thompson V  check  and  the 
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balance  on  band  when  it  was  received;  and 
it  was  shown  that  these  payments  were  on 
account  of  domestic,  foreign,  and  colored 
missions  and  office  expenses. 

It  is  true  that,  owing  to  further  receipts 
between  June  20  and  July  18,  1890,  there 
was  a  balance  on  hand  in  bank  on  the  latter 
day,  but  those  receipts  were  themselves  trust 
funds,  contributed  and  held  for  the  chari- 
table purposes  of  the  society.  It  need 
scarcely  be  said  that  a  court  of  equity  will 
not  interfere  with  the  proper  application  of 
such  funds  by  constraining  the  society  to  di- 
vert them  to  relieve  Holly.  This,  of  course, 
was  not  the  case  of  a  running  account  be- 
tween debtor  and  creditor,  where  the  gen- 
eral rule  is  that  the  debtor  has  a  right,  if 
he  pleases,  to  make  the  appropriation  of 
payments;  if  he  omits  it,  the  creditor  may 
make  it;  if  both  omit  it,  the  law  will  apply 
ecthe  payments  according  to  its  own  notions 
§  of  justice.  Here  there  was  no  relation  of 
•  debtor  and  creditor  between  the'missionary 
Society  and  Holly,  and  the  latter  cannot  be 
heard  to  complain  of  the  application  by  the 
society  of  the  money  received  from  Thomp- 
son, executor,  to  the  purposes  prescribed  by 
the  testator,  nor  to  demand  that  moneys  sub- 
sequently received  by  the  society  from  third 
per  Bona  for  specific  charitable  purposes  shall 
be  used  to  indemnify  him  from  loss  occa- 
sioned by  trusting  his  money  with  his  attor- 
ney. 

From  the  numerous  cases  cited  we  think 
it  sufficient  to  refer  to  two  or  three  which 
resemble  in  their  facts  the  case  in  hand,  and 
in  which  were  laid  down  principles  now  ap- 
plicable. 

Stephens  v.  Brooklyn  Bd.  of  Bdu.  70  N.  Y. 
183,  35  Am.  Rep.  511,  was  a  case  where  one 
Gill,  who  was  a  member  of  the  board  of  ed- 
ucation of  the  city  of  Brooklyn,  had  con- 
verted to  his  own  use  the  money  of  the  board, 
and  so  became  indebted  to  it  in  the  amount 
thus  subtracted.  Gill  forged  a  mortgage 
upon  the  land  of  another  and  sold  it  to 
Stevens,  receiving  from  him  the  proceeds  and 
depositing  them  to  his  own  credit.  He  then 
drew  a  check  for  the  amount  of  his  debt  to 
the  board  of  education,  and  with  it  paid  that 
debt  in  full.  The  court  held  that  Stevens 
could  not  recover  the  money  from  the  board, 
saying: 

"It  is  absolutely  necessary  for  practical 
business  transactions  that  the  payee  of 
money  in  due  course  of  business  shall  not  be 
put  upon  inquiry  at  his  peril  as  to  the  title 
of  the  paper.  Money  has  no  earmark.  The 
purchaser  of  a  chattel  or  a  chose  in  action 
may  by  inquiry  in  most  cases  ascertain  the 
right  of  the  persons  from  whom  he  takes  the 
title.  But  it  is  generally  impracticable  to 
trace  the  source  from  which  the  possessor  of 
money  has  derived  it.  It  would  introduce 
great  confusion  into  commercial  dealings  if 
the  creditor  who  receives  money  in  payment 
of  a  debt  is  subject  to  the  risk  of  accounting 
therefor  to  a  third  person  who  may  be  able 
to  show  that  the  debtor  obtained  it  from  him 
by  felony  or  fraud.  The  law  wisely,  from 
considerations  of  public  policy  and  conven- 
ience, and  to  give  security  and  certainty  to 


business  transactions,  adjudges  that  the  pos- 
session of  money  vests  a  title  in  the  holder 
as  to  third  persons  dealing  with  him  and  re- 
ceiving it  in  due  course  of  business  and  in 
good  faith  upon  a  valid  consideration.  If 
the  consideration  is  good  between  the  par-* 
ties,  it  is  good  as  to  all  the  world.   'Money,'  § 
said  Lord 'Mansfield  in  Miller  v.  Race,  4» 
Burr.  452,  'shall  never  be  followed  into  the 
hands  of  a  person  who  bona  fide  took  it  in 
the  course  of  currency  and  in  the  way  of  his 
business.' " 

In  Batoh  v.  Fourth  Nat.  Bank,  147  N.  Y. 
184,  41  N.  E.  403,  the  agent  of  Hatch  pro- 
cured a  loan  upon  stock  which  he  had  fraud- 
ulently converted.  He  then,  with  the  money 
thus  procured,  paid  an  antecedent  debt  which 
he  owed  to  the  bank.   The  court  said: 

"This  doctrine  goes  upon  the  broad  ground 
that  money  has  no  earmark,  that  in  general 
it  cannot  be  identified  as  chattels  may  be, 
and  that  to  permit  in  every  case  of  the  pay- 
ment of  a  debt  an  inquiry  as  to  the  source 
from  which  the  debtor  derived  the  money 
and  a  recovery  if  shown  to  have  been  dis- 
honestly acquired,  would  disorganize  all 
business  operations,  and  entail  an  amount  of 
risk  and  uncertainty  which  no  enterprise 
could  bear.  The  rule  is  founded  upon  a 
sound  general  policy  as  well  as  upon  that 
principle  of  justice  which  determines,  as  be- 
tween innocent  parties,  upon  whom  the  loss 
should  fall  under  the  existing  circumstan- 
ces." 

In  State  Nat.  Bank  v.  United  States,  114 
U.  S.  401,  20  L.  ed.  140,  5  Sup.  Ct.  Rep.  888, 
it  was  held  that  where,  by  the  connivance  of 
a  clerk  in  the  office  of  an  assistant  treasurer 
of  the  United  States,  a  person  unlawfully  ob- 
tains from  that  office  money  belonging  to 
the  United  States,  and  to  replace  it  pays  to 
the  clerk  money  which  he  obtains  by  fraud 
from  a  bank,  the  clerk  having  no  knowledge 
of  the  means  by  which  the  latter  money  was 
obtained,  the  United  States  are  not  liable  to 
refund  the  money  to  the  bank. 

The  case  made  out  for  the  appellant  Holly 
does  not  require  extended  notice. 

Let  it  be  conceded  that  he  was  not,  in 
the  circumstances,  estopped  from  following 
his  money  into  the  hands  of  the  missionary 
society,  by  having  entered  an  attachment 
against  Thompson  for  a  fraudulent  conver- 
sion of  his  money;  let  it  also  be  conceded 
that,  by  trusting  his  money  with  Thompson, 
who  had  theretofore  been  his  attorney,  and 
whose  standing  in  the  community  was  good, 
he  was  not  guilty  of  conduct  so  reckless  and 
negligent  as  to,  of  itself,  deprive  him  of  a 
remedy;  yet  his  case  fails  in  the  essential 
particular  that  he  has  not  shown  that  the  a 
missionary  society,  in  receiving  from  Thomp-  J 
son,  executor,  the*money  due  from  the  estate* 
of  Rev.  Dr.  Saul,  and  in  applying  it  in  ac- 
cordance with  the  appointments  in  the  will, 
acted  with  any  notice  or  knowledge,  actual 
or  imputable,  that  Thompson  was  misapply- 
ing funds  intrusted  to  him  by  a  third  per- 
son with  whom  the  society  had  no  relations 
whatever.  As  against  the  missionary  so- 
ciety, Holly,  in  the  circumstances  disclosed, 
has  no  equities;  and  even  if  it  could  be  said 
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that  the  equities  were  equal, a  court  of  equity 
will  not  transfer  a  loes  that  ha*  already  fall- 
en upon  one  innocent  party  to  another  party 
equally  innocent. 

The  decree  of  the  Circuit  Court  of  Appeals 
of  the  Second  Circuit  i»  affirmed. 

Mr.  Justice  Brewer  did  not  hear  the  ar- 
gument or  take  part  in  the  decision. 


(180  U.  S.  S62) 

JACOB  GARDNER  and  Peter  Gardner, 
Plffs.  in  Errn 
v. 

L.  H.  BONESTELL,  Executor  of  the  Estate 
of  Ebenezer  Wormouth,  Deceased,  Dft.  in 
Brr. 

Determinations  of  Land  Department  —  con- 
clusiveness in  private  action. 

Determinations  of  the  Land  Department  against 
the  claim  that  certain  land  Is  Included  with- 
in a  Mexican  grant  which  has  been  surveyed 
and  patented  to  tbe  claimant,  and  also  that 
he  Is  not  a  bona  flde  purchaser  from  the 
original  grantee,  are  conclusive  against  him 
In  a  subsequent  private  action  against  him 
to  recover  the  land  by  one  who  has  entered 
the  tract  as  public  land  and  received  a  pat- 
ent therefor. 

[No.  143.] 

Argued  January  17, 18, 1901.   Decided  Feb- 
ruary 25,  1901. 

N  WRIT  OF  ERROR  to  tbe  Supreme 
Court  of  the  State  of  California  to  re- 
view a  decision  affirming  a  decree  in  a  suit 
to  try  title  to  land.  Affirmed. 

See  same  case  below,  125  Cal.  316,  58  Pac. 
SO. 
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si  Statement  by  Mr.  Justice  Brewer  t 
%  In  1834  Juan  Reed  applied  to  and  received 
*  from  the  Mexican* governor  of  California  a 
grant  of  a  tract  of  land.  In  1854  his  heirs 
petitioned  the  commission  created  by  the 
United  States  for  a  confirmation  of  that 
grant.  It  was  confirmed,  the  order  therefor 
being  in  these  words: 

"In  this  case  on  hearing  the  proofs  and 
allegations,  it  is  adjudged  by  the  commis- 
sion that  the  said  claim  of  the  petitioners  is 
valid,  and  is  therefore  hereby  decreed  that 
the  same  be  confirmed. 

"The  land  of  which  confirmation  is  hereby 
made  is  the  same  on  which  said  Juan  Reed 
resided  in  his  lifetime;  is  known  by  the 
name  of  Corte  de  Madera  del  Presidio,  is 
situated  in  Marin  county  and  bounded  as 
follows,  to  wit:  Commencing  from  the  solar 
which  faces  west  at  a  point  at  the  slope  and 
foot  of  the  hills  which  lie  in  that  direction 
and  on  the  edge  of  the  forest  of  redwoods 
called  Corte  de  Madera  del  Presidio,  and  run- 
ning from  thence  in  a  northwardly  direction 
4,500  varas  to  an  arroyo  called  Holon  where 
is  another  forest  of  redwoodB  called  Corte 
de  Madera  de  San  Pablo;  thence  by  the 
waters  of  said  arroyo  and  the  bay  of  San 


Francisco  10,000  varas  to  the  Point  Tab- 
uron,  said  point  serving  as  a  mark  and  limit; 
thence  running  along  the  borders  of  said 
bay  and  continuing  in  a  westerly  direction 
along  the  shore  of  the  bay  formed  by  Point 
Caballos  and  Point  Taburon,  4,700  varas  to 
the  north  of  the  Canada  and  the  point  of  the 
'sausal'  which  is  near  the  Estero  lying  east 
of  the  house  on  said  premises  which  was  oc- 
cupied by  said  Juan  Reed  in  November, 
1835;  and  thence  continuing  the  measure- 
ment from  east  to  west  along  the  last  line 
800  varas  to  the  place  of  beginning;  con- 
taining 1  square  league  of  land,  be  the  same 
more  or  less ;  being  the  same  land  described 
in  the  testimonial  of  juridical  possession  on 
file  in  this  case,  as  having  been  measured  to 
said  Juan  Reed  under  a  grant  of  the  same 
to  him,  to  which  testimonial  and  the  map 
therein  referred  to  and  constituting  a  part 
of  the  expediente,  a  traced  copy  of  which  is 
filed  in  the  case,  reference  is  to  be  had." 

An  appeal  was  taken  therefrom  to  the  dis- 
trict court  of  tbe  United  States,  and  the  fol- 
lowing order  of  confirmation  was  made  on  <* 
January  14,  1856:  g 
*  "This  cause  came  on  to  be  heard  at  a  • 
stated  term  of  the  court  on  appeal  from  the 
final  decision  of  the  board  of  commission- 
ers to  ascertain  and  settle  the  private  land 
claims  in  the  state  of  California  under  the 
act  of  Congress  approved  on  the  3d  of  March, 
A.  d.  1851,  upon  the  transcript  of  the  pro- 
ceedings and  decision  of  the  board  of  com- 
missioners, and  the  papers  and  evidence  on 
which  the  said  decision  was  founded,  and  it 
appearing  to  the  court  that  the  said  tran- 
script has  been  duly  filed  according  to  law, 
and  counsel  for  the  respective  parties  hav- 
ing been  heard,  it  is  by  the  court  hereby  or- 
dered, adjudged,  and  decreed  that  the  said 
decision  be,  and  the  same  is  hereby,  in  all 
things,  affirmed,  and  it  is  likewise  further 
ordered,  adjudged,  and  decreed  that  the  claim 
of  the  appellees  is  a  good  and  valid  claim, 
and  that  the  said  claim  be,  and  the  same  is 
hereby,  confirmed  to  the  extent  and  quantity 
of  1  square  league,  being  the  same  land  de- 
scribed in  the  grant  and  of  which  the  pos- 
session was  proved  to  have  been  long  en- 
joyed. Provided,  that  the  said  quantity  of 
1  square  league  now  confirmed  to  the  claim- 
ants be  contained  within  the  boundaries 
called  for  in  the  said  grant  and  the  map  to 
which  the  grant  refers,  and  if  there  be  less 
than  that  quantity  within  the  said  bound- 
aries, then  we  confirm  to  the  claimants  that 
less  quantity." 

No  appeal  was  taken  from  this  order  of 
confirmation,  and  it,  therefore,  became  final. 
In  1858,  a  survey  was  ordered  by  the  Land 
Department,  and  was  made  by  a  surveyor, 
named  Mathewson,  who  surveyed  1  square 
league  as  being  the  full  amount  of  the  tract 
confirmed  to  the  petitioners.  The  petition- 
ers claimed  that  their  grant  was  of  a  tract 
described  by  metes  and  bounds,  and  not  of  a 
given  quantity  within  exterior  boundaries, 
and  after  some  controversy  between  them 
and  the  Land  Department  the  latter  recog- 
nised their  claim,  set  aside  the  Mathewson 
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survey,  and  ordered  a  new  surrey.  This  wai 
made  in  1871.  It  was  confirmed  by  the 
Land  Department,  and  has  never  been  ques- 
tioned therein.  Thereupon  a  patent  was  is- 
sued to  the  petitioners,  conveying  the  tract 
by  metes  and  bounds  as  described  in  the  or- 
der of  the  oommission  and  shown  by  the  last 
survey. 

The  tract  in  controversy  is  outside  the 
limits  of  both  surveys.  Prior  to  the  last 
» survey  Ebenezer  Wormouth,  the  testator  of 
defendant  in  error,  settled  upon  the  tract 
in  controversy,  and  thereafter  made  appli- 
cation to  enter  the  tract  as  public  land  of 
the  United  States.  A  contest  was  had  be- 
tween such  testator  and  one  Samuel  R. 
Throckmorton,  claiming  title  from  the  heirs 
of  Reed,  the  original  grantee,  first  in  the 
local  land  office,  thence  carried  by  appeal  to 
the  General  Land  Office,  and  thereafter  to 
the  Secretary  of  the  Interior.  The  right  to 
enter  was  sustained  and  a  patent  issued. 
Thereafter  this  action  against  the  plaintiffs 
in  error  holding  under  Throckmorton  was  in- 
stituted in  the  superior  court  of  the  coun- 
ty of  Marin,  California,  which,  at  first  a 
mere  action  in  ejectment,  became  by  the 
pleadings  subsequently  filed  a  suit  in  equity 
to  try  title.  The  decree  in  the  trial  court 
was  in  favor  of  Wormouth,  which  was  af- 
firmed by  the  supreme  court  of  the  state 
(125  Cal.  316,  68  Pac.  20),  and  thereafter 
this  writ  of  error  was  sued  out. 

In  the  trial  court  the  question  of  title 
was  submitted  to  the  court  and  findings  of 
fact  made.  Among  them  were  the  following : 

"2d.  That  one  of  the  questions  decided  by 
the  United  States  register  and  receiver,  and 
confirmed  by  the  United  States  Commission- 
er of  the  General  Land  Office,  and  by  the 
United  States  Secretary  of  the  Interior  in 
the  said  contest  of  Throckmorton  v.  Wor- 
mouth, mentioned  in  the  20th  paragraph  of 
said  cross  complaint  herein,  was  a  question 
of  fact,  namely,  the  location  of  the  western 
boundary  of  the  grant  made  by  Governor 
Figueroa  to  Juan  Reed. 

"3d.  That  the  officers  of  the  United  States 
Land  Department,  to  wit,  the  register  and 
receiver,  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  Inter- 
ior, did  decide  and  find  as  a  fact  upon  the 
evidence  produced  before  said  register  and 
receiver  on  said  contest,  that  the  land  in 
controversy  in  this  action  was  not  included 
in  the  said  original  grant  by  the  Mexican 
government  to  Juan  Reed." 

"6th.  That  the  officers  of  the  United 
States  Land  Department,  to  wit,  the  United 
States  register  and  receiver,  the  Commis- 
sioner of  the  General  Land  Office  and  the 
United  States  Secretary  of  the  Interior,  re- 
spectively, from  the  evidence  produced  be- 
fore them  in  said  contest  of  Throckmorton 
■fSWormouth,  in  denying  said  application  of 
Throckmorton,  did  not  base  their  decision 
upon  a  question  of  law  alone,  but  did  find 
and  decide  as  a  fact  that  said  Throckmor- 
ton was  not  a  purchaser  in  good  faith  from 
Mexican  grantees  or  their  assigns. 

"7th.  This  court  further  finds  as  follows: 


That  the  rancho  granted  by  the  governor  of 
California,  under  the  government  of  Mexico, 
to  Juan  Reed,  did  not  include  within  its 
exterior  limits  the  land  described  in  the 
deed  from  T.  B.  Deffebach  et  al.  to  Julius  C. 
McCeney  of  February  14,  1871,  or  any  part 
thereof,  except  so  much  thereof  as  is  included 
in  the  patent  issued  on  or  about  the  25th 
day  of  February,  1885,  by  the  United  States 
to  John  J.  Reed  et  al.  That  the  grant  men- 
tioned in  the  first  paragraph  of  said  cross 
complaint  did  not  include  any  part  of  the 
land  in  controversy  in  this  action.  That  no 
grant  ever  made  by  the  Mexican  government 
to  Juan  Reed  or  to  his  successors  in  inter- 
est included  any  part  of  the  land  described 
and  granted  to  plaintiff  by  the  United  States 
patent  mentioned  in  the  22d  paragraph  of 
said  cross  complaint. 

"8th.  That  the  land  described  in  said  deed 
of  T.  B.  Deffebach  et  al.  to  Julius  C.  Mc- 
Ceney, or  any  part  thereof,  except  as  in  the 
last  finding  above  set  forth,  was  not  within 
the  exterior  boundaries  of  said  Mexican 
grant." 

"12th.  That  none  of  the  grantees  named 
in  the  deeds  mentioned  or  referred  to  in  the 
18th  paragraph  of  said  cross  complaint  pur- 
chased the  lands  or  interests  described  or 
mentioned  in  said  deeds  in  good  faith,  or 
used  or  improved  or  possessed  any  part  of 
the  lands  in  controversy,  except  as  tres- 
passers upon  the  possession  and  right  of  the 
plaintiff,  as  alleged  in  bis  complaint  in  this 
action. 

"That  neither  the  said  Throckmorton,  nor 
his  executrix,  ever  had  any  right  to  use  or 
improve  any  part  of  said  lot  3  in  section  28, 
or  of  said  lots  2  and  3  in  section  29;  that 
neither  said  Throckmorton  nor  his  executrix 
was  ever  in  the  actual  possession  of  the  same 
or  any  part  thereof,  except  as  intruders  and 
trespassers  upon  the  rights  and  possession 
of  the  plaintiff. 

"13th.  That  the  evidence  introduced  in  the 
matter  of  the  application  and  contest  men- 
tioned in  the  19th  paragraph  of  said  cross  h 
complaint  did  not  snow  without  conflict,  ot% 
show* at  all,  that  all  of  the  facts  set  forth* 
in  the  preceding  paragraphs  of  said  cross 
complaint  were  true,  or  that  any  of  such 
facts  which  are  denied  in  the  plaintiff's  an- 
swer herein  are  or  were  true;  that  the  evi- 
dence introduced  in  the  matter  of  said  appli- 
cation and  contest  did  not  establish  all  of 
said  facts,  or  any  material  fact  in  favor  of 
Throckmorton's  right  to  purchase  said  land 
by  competent  or  any  evidence;  that  there 
was  conflict  in  said  evidence;  that  there  was 
evidence  on  said  contest  which  contradicted 
Throckmorton's  evidence;  that  the  evidence 
as  alleged  in  said  cross  complaint  was  not 
true. 

"That  the  register  and  receiver  of  the  land 
office  at  San  Francisco  did  not,  nor  did  eith- 
er of  them,  on  the  9th  day  of  February,  1886, 
or  at  any  other  time,  base  their,  or  his,  de- 
cision upon  the  evidence  as  the  same  is  al- 
leged in  said  cross  complaint,  or  upon  evi- 
dence without  conflict;  that  the  said  regis- 
ter and  receiver  did  not,  nor  did  either  of 
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than,  rart  their,  or  Ms,  decision  upon  the 
proposition,  or  upon  a  proposition  of  law, 
that  the  said  Throckmorton  was  not  in  law 
or  under  the  law  entitled  to  purchase  the 
said  land. 

"That  the  Commissioner  of  the  General 
Land  Office,  on  appeal  from  the  decision  of 
the  register  and  receiver,  did  not  base  his 
decision  upon  evidence  without  conflict,  and 
did  not  rest  his  decision  upon  the  or  upon 
a  proposition  of  law,  in  deciding  that 
Throckmorton  was  not  entitled  to  purchase 
the  said  land. 

"That  the  said  Secretary  of  the  Interior 
did  not  rest  his  decision,  affirming  the  de- 
cision of  the  Commissioner  of  the  General 
Land  Office,  upon  the  or  upon  a  proposition 
of  law. 

"That  the  said  Secretary  of  the  Interior 
decided  and  found  as  a  fact  from  the  evi- 
dence produced  on  said  contest  of  Throok- 
tnorton  v.  Wormouth,  that  said  Throckmor- 
ton was  not  a  bona  fide  purchaser  from  Mexi- 
can grantees  or  their  assigns  of  the  lands  de- 
scribed in  paragraph  16  of  said  cross  com- 
plaint. 

"14.  That  the   said  Throckmorton  did, 
claiming  to  be  a  bona  fide  purchaser  from 
Mexican  grantees,  make  said  application  (to 
purchase)  to  the  register  and  receiver  of  the 
United  States  land  office  at  San  Francisco, 
under  §  7  of  the  act  of  Congress  entitled, 
m  'An  Act  to  Quiet  Land  Titles  in  California,' 
e    "That  the  said  Throckmorton  was  not  a 
•  bona  fide  purchaser 'from  Mexican  grantees 
or  their  assigns  and  was  not  entitled  to  pur- 
chase the  said  land  or  any  part  thereof  un- 
der said  act  of  Congress." 

The  opinion  of  the  supreme  court  rested 
npon  the  single  proposition  that  the  land 
department  had  jurisdiction  of  the  contro- 
versy, and  that  its  judgment  was  founded 
upon  disputed  questions  of  fact,  and,  there- 
fore, was  not  subject  to  review  is  the  courts. 

Mr.  George  W.  Monteith  for  plaintiffs 
in  error. 

Messrs.  C.  K.  Bonestell  and  Alfred  L. 
Black  tot  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  plaintiffs  in  error  base  their  right  to 
the  land  in  controversy  upon  this  provision 
of  the  act  of  July  23,  1886  (14  Stat,  at  L. 
SIS,  220,  chap.  219,  5  7): 

"That  where  persons  in  good  faith  and 
for  a  valuable  consideration  have  purchased 
lands  of  Mexican  grantees  or  assigns,  which 
grants  have  subsequently  been  rejected,  or 
where  the  lands  so  purchased  have  been  ex- 
cluded from  the  final  survey  of  any  Mexican 
grant;  and  have  used,  improved,  and  con- 
tinued in  the  actual  possession  of  the  same 
as  according  to  the  lines  of  their  original 
purchase,  and  where  no  valid  adverse  right 
or  title  (except  of  the  United  States)  ex- 
ists, such  purchasers  may  purchase  the 
same." 

Every  branch  of  the  Land  Department, 
from  the  register  and  receiver  of  the  local 
21  ».  C— 26. 


land  office  up  to  the  Secretary  of  the  In- 
terior, decided  against  the  contention  of 
Throckmorton  (under  whom  the  plaintiffs 
in  error  claim),  holding  that  the  land  was 
not  within  the  exterior  boundaries  of  the 
grant,  and  that  Throckmorton  was  not  a 
purchaser  in  good  faith  from  the  grantee  or 
his  assigns.  The  trial  court,  referring  to 
the  decision  of  the  Land  Department,  found 
that  it  was  not  based  upon  any  matter  of  * 
law,  but  upon  questions  of  fact  in  respect  f[ 
to  which  there  was  *  conflicting  testimony.  •' 
Further,  that  court  upon  the  testimony  ad- 
duced before  it  found  in  accord  with  the  con- 
clusions of  the  Land  Department,  and  the 
supreme  court  of  the  state  has  sustained 
such  finding. 

Certain  propositions  may  be  stated  which 
compel  an  affirmance  of  the  judgment  of  the 
supreme  court  of  the  state.  And  first,  "it 
is  a  well -settled  rule  of  law  that  the  power 
to  make  and  correct  surveys  of  the  publie 
lands  belongs  exclusively  to  the  political  de- 
partment of  the  government,  and  that  the 
action  of  that  department,  within  the  scope 
of  its  authority,  is  unassailable  in  the  courts 
except  by  a  direct  proceeding."  Knight  r. 
United  Land  Asto.  142  U.  S.  161,  176,  35  L. 
ed.  974,  970,  12  Sup.  Ct.  Rep.  258,  262. 

The  grant  was  one  not  of  quantity,  but  by 
metes  and  bounds,  and  the  final  survey,  ap- 
proved by  the  Land  Department,  determined 
conclusively  the  exterior  boundaries  of  that 
grant.  The  land  in  controversy  was  not 
within  those  boundaries.  Counsel  for  plain- 
tiff in  error  assumes  that  the  correctness  of 
this  survey  may  be  litigated  in  an  action  be- 
tween private  parties.  He  insists  that  the 
last  survey,  which  he  says  was  a  mere  com- 
pilation, and  not  an  actual  resurvey,  in- 
cluded a  large  body  of  lands  on  the  one  side 
which  were  not,  in  fact,  within  the  bound- 
aries of  the  tract  of  which  juridical  posses- 
sion had  been  given,  and  excluded  on  the 
other  side  a  large  body  which  were  within 
such  boundaries  and  which  included  the 
lands  in  controversy.  If  his  contentions 
were  sustained  to  the  full  extent  the  result 
would  be  to  enlarge  the  boundaries  of  the 
grant  on  the  one  side  without  reducing  them 
on  the  other,  and  so  increase  the  area  of  the 
grant  several  hundred  acres  above  its  ad- 
mittedly true  size.  In  other  words,  the 
United  States,  which  obtained  by  the  treaty 
of  cession  full  title  to  all  lands  not  subject 
to  private  grant,  would  be  deprived  of  these 
extra  acres,  undoubtedly  their  property.  He 
has  mistaken  his  remedy.  It  was  by  ap- 
plication to  the  Land  Department  to  correct 
the  survey,  and  failing  to  secure  correction 
there,  a  direct  proceeding  in  the  courts  in 
which  the  Reed  heirs  should  have  been  par- 
ties, and  in  which  they  could  have  been  heard 
to  defend  the  survey  and  patent. 

Again,  the  determination  of  the  Land  De-  o 
partment  in  a  case  within  its  jurisdiction  n 
of  questions  of  fact  depending  upon* conflict-  * 
ing  testimony  is  conclusive,  and  cannot  be 
challenged  by  subsequent  proceedings  in  the 
courts.   Burfenttmg  v.  Chicago,  St.  P.  U. 
A  O.K.  Co.  163  U.  8.  321,  323,  41  L.  ed.  176, 
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176,  16  Sup.  Ct.  Rep.  1018,  and  cases  cited 
In  the  opinion;  Johnson  v.  Drew,  171  U.  S. 
93-99,  43  L.  ed.  88-91,  18  Sup.  Ct  Rep.  800. 

The  Land  Department  found  and  adjudged 
not  only  that  the  land  in  controversy  was 
outside  the  exterior  boundaries  of  the  grant, 
but  also  that  Throckmorton  was  not  a  pur- 
chaser in  good  faith.  Both  of  these  findings 
were  matters  of  fact  and  based  upon  the  tes- 
timony. No  proposition  of  law  controlled 
such  findings,  and  no  error  of  law  is  appar- 
ent. Both  questions  of  fact  were  determined 
by  the  Land  Department  adversely  to  the 
plaintiffs  in  error,  and  that  determination 
concludes  the  courts.  Counsel  insists  that 
there  was  no  conflicting  testimony.  He 
ignores  the  survey  which  is  in  itself  evidence, 
and  that  of  a  most  persuasive  kind.  There 
are  many  things  which  a  surveyor  sees  and 
finds  in  making  a  survey  which  are  not  and 
cannot  be  reproduced  on  paper,  and  which 
yet  guide  him,  and  wisely  guide  him,  in  the 
lines  he  runs.  So  that,  even  in  a  case  in 
which  a  survey  is  a  proper  subject  of  at- 
tack, it  can  be  overthrown  only  upon  satis- 
factory evidence  of  mistake.  It  cannot  be 
ignored,  and  the  only  matter  considered  be 
the  tendency  and  significance  of  the  oral  tes- 
timony of  witnesses  as  to  lines,  metes,  and 
bounds. 

The  trial  court,  in  addition  to  its  findings 
in  reference  to  the  proceedings  in  the  Land 
Department,  found  as  independent  matters 
of  fact,  that  the  land  in  controversy  was 
outside  the  exterior  boundaries  of  the  grant, 
and  that  Throckmorton  was  not  a  bona  fide 
purchaser.  The  supreme  court  of  the  state 
sustained  those  findings.  Now,  in  proceed- 
ings in  this  court  to  review  the  action  of 
state  courts  we  do  not  enter  into  a  considera- 
tion of  questions  of  fact.  We  accept  the  de- 
termination of  those  courts  in  such  matters 
as  conclusive,  and  inquire  simply  whether 
there  have  been  errors  of  law.  Dower  v. 
Richards,  151  U.  S.  668,  38  L.  ed.  806,  14 
Sup.  Ct.  Rep.  458;  Egan  v.  Bart,  166  U.  S. 
188,  41  L.  ed.  680,  17  Sup.  Ct.  Rep.  300; 
Hedriok  v.  Atchison,  T.  <8  8.  F.  R.  Co.  167  U. 
8.  673,  677,  42  L.  ed.  820,  822,  17  Sup.  Ct 
Rep.  922. 

For  these  reasons  the  judgment  of  the 
Supreme  Court  of  California  is  affirmed. 

<180  U.  8.  »7»)  — — 

JOSEPH  WHELESS,   William  M.  Reed, 
Halstead  Burnet,  et  al.,  Appts., 
v. 

CITY  OP  ST.  LOUIS  et  al 

Courts — amount  to  give  jurisdiction — unit- 
ing claims. 

Distinct  and  separate  Interests  of  complain- 
ants In  a  suit  for  relief  against  assessments, 
whether  they  have  been  made  or  merely 
threatened,  cannot  be  united  for  the  pur- 
pose of  making  up  the  amount  necessary  to 
give  Jurisdiction  to  a  circuit  court  of  the 
United  States. 

[No.  161.] 


Argued  January  SI  A  February  1,  1901. 

Decided  February  25, 1901. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  decree  dismissing  a 
bill  for  lack  of  jurisdiction.  Affirmed. 
See  same  case  below,  96  Fed.  Rep.  865. 

Statement  by  Mr.  Chief  Justice  Fuller  i 

In  this  case  the  jurisdiction  of  the  circuit 
court  was  in  issue,  and  the  question  of  juris- 
diction was  certified. 

The  question  was  whether  the  matter  in 
dispute  exceeded,  exclusive  of  interest  and 
costs,  the  sum  of  $2,000.  The  circuit  court 
held  that  jurisdiction  did  not  exist  and  din- 
missed  the  bill.   96  Fed.  Rep.  866. 

The  suit  was  brought  by  Joseph  Wbelesso 
and  others  against  the  city  of  St  Louis,  the  J 
president  of  the  board  of  public  •improve-* 
ments  of  that  city,  and  the  Gilsonite  Roof- 
ing &  Paving  Company,  to  restrain  the  city 
and  the  board  from  levying  or  assessing  the 
costs  and  expenses  of  improving  a  public 
street     whereon    complainants'  property 
abutted,  against  the  property,  and  to  enjoin 
the  paving  company  from  demanding  or  re- 
ceiving from  the  city  any  special  tax  bills 
issued  therefor.  The  certificate  of  the  cir- 
cuit court  states  the  facts  thus: 

"That  the  above-entitled  cause  came  on 
to  be  heard  by  the  court  at,  to  wit  the  Sep- 
tember, 1899,  term  of  the  court,  upon  the 
application  for  a  temporary  injunction,  as 
prayed  in  the  bill,  it  being  alleged  in  said 
bill  that  complainants  are  severally  the  own- 
ers of  certain  and  nearly  all  the  lots  of  land 
abutting  on  Whittier  street  between  Wash- 
ington boulevard  and  Finney  avenue,  in  the 
city  of  St  Louis;  that  the  defendant  city, 
acting  under  the  provisions  of  its  charter 
and  ordinances,  had  entered  into  a  contract 
with  the  defendant  paving  company  to  im- 
prove said  street  in  front  of  complainants' 

Sroperty,  and  said  company  was  engaged  in 
oing  the  work,  which  was  a  public  improve- 
ment; that  the  cost  of  making  said  improve- 
ment is,  according  to  the  terms  of  said  char- 
ter, ordinance,  and  contract,  a  charge  upon 
complainants'  abutting  property,  and  is 
about  to  be  levied  and  assessed  against  it 
as  a  special  tax,  according  to  the  frontage 
of  said  lots  on  said  street  *&d  special  tax 
bills  are  about  to  be  issued  separately 
against  each  lot  of  complainants,  which 
would  be  liens  upon  their  said  property  and 
subject  the  same  to  being  sold  to  satisfy  said 
special  assessment;  which  assessment  and 
levy,  it  is  averred,  are  in  violation  of  com- 
plainants' rights  under  the  Federal  Consti- 
tution. Wherefore  an  injunction  was  prayed 
to  restrain  said  city  from  levying  and  assess- 
ing the  cost  of  said  public  improvement 
against  complainants'  property  and  from  is- 
suing special  tax  bills  against  them  for  the 
same,  and  for  a  decree  declaring  said  char- 
ter, ordinance,  and  contract  provisions  void; 
that  the  cost  of  said  improvement  which 
was  about  to  be  assessed  and  levied  against 
all  the  abutting  property,  is  largely  in  ex- 
cess of  the  sum  of  $10,000. 
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"Defendants  filed  a  plea  to  the  jurisdic- 
tion of  the  court,  supported  by  an  affidavit 
showing  that  the  amount  of  special  tax 
which  would  be  assessed  and  levied  against 
the  property  of  anyone  of  the  complainants 
severally  would  not  exceed  $1,400,  and  would 
not  be  an  amount  equal  to  $2,000,  and  that 
hence  the  matter  in  dispute  between  the  par- 
ties was  not  of  the  sum  or  value  necessary 
to  give  jurisdiction  to  the  circuit  court  of 
the  United  States,  and  that  the  bill  should 
be  dismissed  for  want  of  jurisdiction. 

"Complainants  demurred  to  the  said  plea 
and  submitted  the  question  of  jurisdiction 
thus  raised  to  the  determination  of  the 
court,  and  thereupon  the  court,  after  due 
hearing  and  consideration,  did  overrule  said 
demurrer,  the  court  being  of  the  opinion,  as 
set  out  in  the  written  opinion  filed  in  said 
cause  and  accompanying  this  appeal,  that 
the  court  was  without  jurisdiction  of  said 
cause  in  respect  of  the  sum  or  value  in  dis- 
pute, and  upon  complainants  confessing  the 
matter  of  the  plea  in  point  of  fact  and  re- 
fusing to  plead  further,  their  said  bill  was 
by  the  court  dismissed  for  went  of  jurisdie- 


Messrs.  Joseph  Wheless  and  Minor 
Meriicether  for  appellants. 

Mr.  B.  Sehnurmaoher  appeared  for  ap- 
pellees, but  court  did  not  desire  to  hear  ar- 

rtent  on  that  side.    Messrs.  Charles  Claf- 
Allen  and  Edward  O.  Kehr  also  were  on 
the  brief. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  bill  alleged  that  defendants  were 
about,  under  the  charter  of  the  city  of  St. 
Louis,  and  the  ordinance  authorizing  and 
directing  the  improvement  in  question,  to 
impose  the  cost  thereof  upon  the  several  lots 
of  ground  adjoining  the  improvement,  in 
the  proportion  that  the  frontage  of  each  lot 
bore  to  the  total  frontage  thereon.  And  it 
was  admitted  that  the  various  lots  of  land 
threatened  with  assessment  were  owned  in 
severalty;  that  no  one  complainant  was  in- 
terested in  the  lot  of  any  other ;  and  that  the 
assessment  against  no  one  lot  would  amount 
to*  $2,000.  We  think  that  the  circuit  court 
rightly  held  that  it  was  without  jurisdiction 
under  the  circumstances.  The  general  rule 
was  thus  stated  by  Mr.  Justice  Bradley  in 
Clay  v.  Field,  188  U.  S.  464,  479,  34  L.  ed. 
1044,  1049,  11  Sup.  Ct.  Rep.  419,  425 :  "The 
general  principle  observed  in  all  is  that  if 
several  persons  be  joined  in  a  suit  in  equity 
or  admiralty,  and  have  a  common  and  un- 
divided interest,  though  separable  as  be- 
tween themselves,  the  amount  of  their  joint 
claim  or  liability  will  be  the  test  of  juris- 
diction; but  where  their  interests  are  dis- 
tinct, and  they  are  joined  for  the  sake  of 
convenience  only,  and  because  they  form  a 
class  of  parties  whose  rights  or  liabilities 
arose  out  of  the  same  transaction,  or  have 
relation  to  a  common  fund  or  mass  of  prop- 
erty sought  to  be  administered,  such  distinct 
demands  or  liabilities  cannot  be  aggregated 


together  for  the  purpose  of  giving  this  court 
jurisdiction  by  appeal,  but  each  must  stand 
or  fall  by  itself  alone." 

Accordingly  it  has  often  been  held  that 
the  distinct  and  separate  interests  of  com- 
plainants in  a  suit  for  relief  against  assess- 
ments cannot  be  united  for  the  purpose  of 
making  up  the  amount  necessary  to  give 
this  court  or  the  circuit  court  jurisdiction. 
Ogden  City  v.  Armstrong,  108  U.  S.  224,  42 
I*.  ed.  444,  18  Sup.  Ct.  Rep.  98;  Russell  v. 
Btansell,105  U.  S.  303,  26  E.  ed.  989;  Walter 
v.  Northeastern  B.  Co.  147  U.  S.  370,  87  L. 
ed.  206,  13  Sup.  Ct.  Rep.  848. 

The  "matter  in  dispute"  within  the  mean- 
ing of  the  statute  is  not  the  principle  in- 
volved, but  the  pecuniary  consequence  to  the 
individual  party,  dependent  on  the  litiga- 
tion; as,  for  instance,  in  this  suit  the 
amount  of  the  assessment  levied  or  which 
may  be  levied,  as  against  each  of  the  com- 
plainants separately.  The  rules  of  law 
which  might  subject  complainants  to  or  re- 
lieve them  from  assessment  would  be  appli- 
cable alike  to  all,  but  each  would  be  so  sub- 
jected or  relieved  in  a  certain  sum,  and  not 
in  the  whole  amount  of  the  assessment.  If 
a  decision  on  the  merits  were  adverse  to  the 
assessment  each  of  the  complainants  would 
be  relieved  from  payment  of  less  than  $2,000. 
If  the  assessment  were  sustained,  neither 
of  them  would  be  compelled  to  pay  so  much 
as  that 

It  is  true  that  the  assessment  has  not  been  « 
made,  but  the  charge  is  that  it  is  threatened  S|§ 
to  be  made,  and  the  purpose  of 'the  bill  is* 
to  enjoin  proceedings  about  to  be  taken  to 
that  end.   We  agree  with  the  circuit  court 
that  in  these  circumstances  there  is  no  force 
to  the  suggested  distinction  between  a  case 
where  the  assessment  has  not  in  fact  been 
made  and  a  case  where  it  has  already  been 
made.    When  made,  neither  one  of  these 
complainants  will  be  called  upon  to  pay  a 
sum  equal  to  the  amount  of  $2,000  nor  will 
any  one  of  the  lots  be  assessed  to  that 
amount. 

Decree  affirmed. 


(180  U.  S.  356) 

HOMER  BIRD,  Plff.  in  Brr., 
«. 

UNITED  STATES. 

Homicide — evidence  of  threats — prior  and 
subsequent  eonduot — error  in  instructions. 

1.  Testimony  against  the  accused  on  a  trial 
for  murder,  that  more  than  a  month  before 
the  homicide  he  threatened  violence  to  an- 
other member  of  the  same  party,  and  that  he 
was  very  disagreeable  and  abusive  and  vulgar 
In  bis  language  toward  the  others ;  and  tes- 
timony that  he  tried  to  pick  a  light  with  an- 
other about  six  months  after  tbe  homicide,— 
Is  Inadmissible  because  the  time  Is  too  re- 
mote, and  because  the  facts  do  not  show 
enmity  toward  the  person  whom  he  killed. 

3.  Instructions  which  leave  the  Jury  to  pass 
upon  tbe  vital  question  of  the  guilt  of  a  per- 
son charged  with  homicide  without  reference 
to  his  evidence,  are  erroneous  when  hs  blnv 
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■elf  has  testified  to  nil  own  belief  that  hie 
life  wu  In  danger,  and  to  the  tact*  that  led 
him  to  to  believe. 

[No.  278.] 

Argued  January  11,  1901.   Decided  Febru- 
ary 25, 1901. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Alaska 
to  review  a  judgment  of  conviction  for  mur- 
der. Reversed. 

Statement  by  Mr.  Justice  Shir  as  t 
•At  a  term  of  the  United  States  district 
court  in  and  for  the  district  of  Alaska, 
Homer  Bird,  the  plaintiff  in  error,  was  tried 
on  a  charge  of  having  murdered  one  J.  H. 
Hurlin  on  the  27th  day  of  September,  a.  d. 
1898.  On  December  0,  1899,  the  jury  found 
the  defendant  guilty  as  charged  in  the  in- 
dictment, and  on  December  13,  1899,  a  mo- 
tion for  a  new  trial  having  been  overruled, 
a  sentence  of  death  by  hanging  on  February 
9,  a.  d.  1900,  was  pronounced.  A  bill  of  ex- 
ceptions was  settled  and  signed  by  the  trial 
judge  on  February  8,  1900,  and  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  was  allowed.  The  evidence  contained 
in  the  bill  of  exceptions  shows  that  a  party 
of  five  persons,  composed  of  Homer  Bird,  J. 
H.  Hurlin,  Robert  L.  Patterson,  Charles 
SchefHer,  and  Naomi  Strong,  sailed  up  the 
Yukon  river,  in  the  latter  part  of  July,  1898, 
on  an  adventure  in  search  of  gold.  They 
traveled  on  a  small  steam  launch,  towing  a 
scow  laden  with  an  outfit  of  clothes  and  pro- 
visions sufficient  to  last  them  about  two 
years.  In  the  latter  part  of  September, 
1898,  they  reached  a  point  on  the  river  about 
000  miles  from  St.  Michaels,  at  the  mouth 
of  the  Yukon,  when  they  determined  to  go 
into  winter  quarters,  and  there  began  the 
construction  of  a  cabin  on  the  banks  of  the 
stream.  On  September  27,  1898,  in  a  quar- 
rel that  had  arisen  about  a  partition  of  the 
supplies,  Hurlin  was  shot  and  killed  by  Bird. 
At  the  trial  in  December,  1899,  there  were 
three  witnesses  who  had  been  present  at  the 
time  of  the  homicide,  Scheffler,  Strong  and 
Bird,  the  accused.  As  the  fact  of  the  kill- 
ing of  Hurlin  by  Bird  was  not  denied,  the 
trial  turned  on  the  question  whether  the 
killing  was  malicious  and  wilful  or  was  in 
self-defense. 

Messrs.  X..  T.  Mlchener,  W.  W.  Dudley, 
and  Malony  d  Cobb  for  plaintiff  in  error. 

Assistant  Attorney  General  Beck  for  de- 
fendant in  error. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

The  assignments  of  error  are  twenty-five 
in  number,  but  of  these  we  think  it  suffi- 
>  cient  to  consider  only  the  tenth,  the  four- 
'  teenth,  and  twenty-third. 

•The  homicide,  as  alleged  in  the  indict- 
ment, occurred  on  September  27,  1898,  at 
a  point  on  the  Yukon  river  about  85  miles 
above  Anvik,  and  about  2  miles  below  a  coal 
mine  known  aa  Fort  Dewey. 


At  the  trial  the  government  called  as  a 
witness  for  the  prosecution  one  Charles 
Scheffler,  who  testified,  among  other 
things — 

"That  in  the  month  of  August,  when  the 
defendant,  in  company  with  the  deceased, 
Hurlin,  R.  J.  Patterson,  Naomi  Strong,  and 
witness,  were  going  up  the  Yukon  river  in 
a  steam  launch,  towing  a  barge  loaded  with 
their  provisions,  Hurlin  was  steering;  that 
the  defendant  was  very  disagreeable  to  all 
the  other  persons;  that  when  they  would 
run  into  a  sand  bar,  he  would  curse  them; 
he  would  say  'the  Dutch  sons  of  bitches  don't 
know  where  to  run  it.'  On  one  occasion 
they  were  getting  wood  on  the  bank  of  the 
river,  and  Bird  got  out  and  wanted  to  hit 
Patterson.  Witness  didn't  remember  exactly 
what  was  said,  but  defendant  called  Fatter- 
son  a  'son  of  a  bitch,'  and  told  him  he  would 
'hammer  the  devil  out  of  him,'  and  witness 
and  the  others  would  not  let  them  fight.  And 
if  anything  would  go  wrong  he,  defendant, 
would  not  curse  in  front  of  witness  and  the 
others'  faces,  but  defendant  would  be  dis- 
agreeable all  the  way  along,  and  would  make 
things  very  disagreeable." 

To  this  testimony  the  defendant,  by  his 
counsel,  objected  "as  immaterial  and  irrele- 
vant, and  too  remote  from  the  time  the  of- 
fense is  charged  to  have  been  committed;" 
but  this  objection  was  by  the  court  over- 
ruled, and  said  testimony  permitted  to  go  to 
the  jury ;  to  which  ruling  of  the  court  he  then 
and  there  excepted.  This  testimony,  the  ob- 
jection, and  the  ruling  are  set  forth  in  the 
bill  of  exceptions,  and  form  the  subject  of 
the  tenth  assignment  of  error. 

As  it  was  not  denied  that  Hurlin  died  im- 
mediately from  a  wound  intentionally  in- 
flicted by  the  accused,  the  issue  to  be  de- 
termined by  the  jury  was  whether  the  ac- 
cused was  actuated  by  a  malicious  motive 
or  acted  in  self-defense. 

As  the  testimony  in  this  issue  was  con- 
flicting, or,  rather,  the  defendant's  evidence 
not  yet  having  been  given,  as  it  might  well 
have  been  anticipated  that  the  testimony  a 
would  be  conflicting,  it  seems  to  have  been  g 
the  theory  of  the  prosecution 'that  the  evi-« 
dence  in  question  in  the  tenth  assignment 
tended  to  show  such  a  state  of  enmity  on  the 
part  of  the  accused  towards  the  deceased  as 
to  warrant  the  jury  in  finding  that  the  act 
of  the  accused  in  shooting  the  deceased  was 
the  result  of  a  pre-existing  unfriendly  feel- 
ing. 

The  general  rule  on  the  subject  of  permit- 
ting testimony  to  be  given  of  matters  not  al- 
leged is  that  nothing  shall  be  given  in  evi- 
dence which  does  not  directly  tend  to  the 
proof  or  disproof  of  the  matter  in  issue.  And 
it  was  said  by  Mr.  Best  in  the  92d  section  of 
"Principles  of  Evidence,"  that  whether  a 
given  fact,  bearing  indirectly  on  a  matter 
in  issue,  should  be  received  as  circumstan- 
tial, or  rejected  as  conjectural  evidence,  hi 
often  a  question  of  extreme  difficulty. 

In  the  proof  of  intention  it  is  not  always 
necessary  that  the  evidence  should  apply  di- 
rectly to  the  particular  act  with  the  i 
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■ion  of  which  the  party  is  charged;  for  the 
unlawful  intent  in  the  particular  case  may 
well  be  inferred  from  a  similar  intent, 
proved  to  have  existed  in  other  transactions 
done  before  or  after  that  time.  Thus,  upon 
the  trial  of  a  person  for  maliciously  shoot- 
ing another,  the  question  being  whether  it 
was  done  by  accident  or  design,  evidence  was 
admitted  to  prove  that  the  prisoner  inten- 
tionally shot  at  the  prosecutor  at  another 
time,  about  a  quarter  of  an  hour  distant 
from  the  shooting  charged  in  the  indictment. 

So,  also,  in  cases  of  homicide,  evidence  of 
former  hostility  and  menaces  on  the  part 
of  the  prisoner  against  the  deceased  is  ad- 
missible in  proof  of  malice.  3  Oreenl. 
Eedfield's  ed.  S  15. 

But  in  the  case  of  Fairer  v.  State,  2  Ohio 
St.  54,  it  was  held,  upon  full  consideration, 
that  on  an  indictment  charging  the  prisoner 
with  poisoning  A,  in  December,  1851,  it  is 
«rror  to  permit  evidence  in  chief  to  show 
that  she  poisoned  B  in  the  month  of  August 
previous. 

So,  in  Com.  ▼.  Horton,  2  Gray,  854,  it  was 
held  by  the  supreme  judicial  court  of  Mass- 
achusetts that,  under  an  indictment  charg- 
ing one  act  of  adultery  at  a  particular  time 
and  place,  evidence  of  other  acts  of  a  similar 

e  character  at  other  times  and  places  is  inad- 

e  missible,  the  court  saying: 

¥  *"It  is  a  universal  rule,  in  the  trial  of 
criminal  cases,  that  nothing  shall  be  given 
in  evidence  which  does  not  directly  tend  to 
the  proof  or  disproof  of  the  matter  in  issue. 
The  prosecuting  officer  is  not,  therefore,  al- 
lowed to  give  evidence  of  facts  tending  to 
prove  a  similar  but  distinct  offense,  for  the 
purpose  of  raising  an  inference  or  presump- 
tion that  the  accused  committed  the  particu- 
lar act  with  which  he  is  charged." 

But  even  if  it  be  conceded  that  prior  con- 
duct of  the  accused  may  be  put  in  evidence 
in  order  to  show  that  he  had  feelings  of  en- 
mity towards  the  deceased,  we  are  clear  that 
the  testimony  was  wrongfully  admitted  in 
the  present  case,  because  the  time  of  the  in- 
cident testified  to,  more  than  a  month  be- 
fore the  homicide,  was  too  remote,  and  be- 
cause the  incident  itself  did  not  tend  to 

erove  any  feeling  of  enmity  on  the  part  of 
ird  to  the  deceased,  such  as  to  warrant  the 
jury  in  inferring  that  the  subsequent  homi- 
cide was  malicious  and  premeditated.  The 
particular  violence  threatened  was  not 
against  the  deceased,  but  against  another 
member  of  the  party;  and  the  vulgar  lan- 
guage attributed  to  the  accused  was  of  a 
character  not  unusual  among  coarse  men  en- 
gaged in  such  an  adventure. 

The  only  doubt  we  feel  is  whether  the  evi- 
dence, though  improperly  admitted,  was  of 
sufficient  importance  to  call  for  a  reversal 
of  the  judgment.  However,  we  cannot  say 
that  the  testimony  did  not  suffice  to  turn 
the  scale  against  the  prisoner.  And  we  are 
the  more  inclined  to  sustain  this  exception 
because  the  error  was  immediately  followed 
by  another  and  similar  one,  appearing  in 
the  fourteenth  assignment  of  error. 
The  bill  of  exceptions  discloses  that,  over 


objection,  Scheffler  was  permitted  to  testify 
as  follows: 

"That  in  the  latter  part  of  March,  1899, 
after  Patterson  had  been  carried  to  Anvik, 
Bird  made  a  trip  up  the  river  and  came  back 
with  a  man  named  Smith;  that  Smith  left, 
and  the  next  day  after  that  Bird  was  very 
disagreeable  and  tried  to  pick  a  fight  with 
the  woman  Naomi  Strong;  he  acted  very 
funny.  You  had  to  watch  him  and  be  care- 
ful. He  got  awful  good  after  that,  and 
everything  was  just  so.  It  was  Charles  this 
and  Naomi  that"  h 

The  matters  so  testified  to  took  place  six  ® 
months  after  the*alleged  murder,  and  would  * 
seem  to  have  no  bearing,  direct  or  remote, 
upon  the  guilt  of  the  accused,  but  still  may 
have  tended  to  persuade  the  jury  that  Bird 
was  a  dangerous  man  and  likely  to  kill  any- 
one who  excited  his  anger. 

We  think  there  was  substantial  error  in 
the  first  paragraph  of  the  instructions  given 
the  jury  by  the  court  at  the  request  of  the 
government,  and  which  was  as  follows: 

"The  court  instructs  the  jury,  if  they  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  Homer  Bird,  on  the 
27th  day  of  September,  1898,  at  a  point  on 
the  Yukon  river,  about  2  miles  below  the 
coal  mine  known  as  Camp  Dewey  and  about 
85  miles  above  Anvik  and  within  the  district 
of  Alaska,  shot  and  killed  one  J.  H.  Hurlin, 
and  that  said  killing  was  malicious,  premed- 
itated, and  wilful,  and  that  said  killing  was 
not  in  the  necessary  defense  of  the  defend- 
ant's life  or  to  prevent  the  infliction  upon 
him  of  great  bodily  harm,  then  it  is  your 
duty  to  find  the  defendant  guilty  as 
charged  in  the  indictment." 

The  bill  of  exceptions  shows  that  to  "this 
instruction  the  defendant  then  and  there  ex- 
cepted for  the  reason  that  the  same  is  er- 
roneous because  not  qualified  by  the  further 
charge  that  if  the  defendant  believed,  and 
had  reason  to  believe,  that  the  killing  was 
necessary  for  the  defense  of  his  life  or  to 
prevent  the  infliction  upon  him  of  great 
bodily  harm,  then  he  was  not  guilty." 

It  is  well  settled  that  the  defendant  has  a 
right  to  a  full  statement  of  the  law  from 
the  court,  and  that  a  neglect  to  give  such  full 
statement,  when  the  jury  consequently  fall 
into  error,  is  sufficient  reason  for  reversal. 
The  numerous  decisions  to  this  effect  are 
cited  in  Wharton  on  Criminal  Law,  vol.  3, 
S  3162,  7th  ed.  The  chief  object  contem- 
plated in  the  charge  of  the  judge  is  to  ex- 
plain the  law  of  the  case,  to  point  out  the 
essentials  to  be  proved  on  the  one  side  and 
the  other,  and  to  bring  into  view  the  rela- 
tions of  the  particular  evidence  adduced  to 
the  particular  issues  involved. 

It  has  sometimes  been  said  that  if  the 
judge  omits  something,  and  is  not  asked  to 
supply  the  defect,  the  party  who  remained  m 
voluntarily  silent  cannot  complain.  But§ 
such  a  principle'cannot  apply  to  the  present* 
case,  because  the  judge's  attention  was  di- 
rectly called  by  the  government's  request  to 
the  question  of  self-defense,  and  because  the 
defect  in  that  request  was  then  and  then 
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pointed  out  by  the  defendant's  counsel  in 
their  exception.  The  question  involved  in 
that  instruction  was  a  fundamental  one  in 
the  case ;  indeed,  it  may  be  said  that  the  de- 
fendant's sole  defense  rested  upon  it.  The 
defendant,  as  shown  in  the  bill  of  exceptions, 
had  testified  to  his  own  belief  that  his  life 
was  in  danger,  and  to  the  facts  that  led  him 
so  to  believe;  but  by  the  instruction  given 
the  jury  were  left  to  pass  upon  the  vital 
question  without  reference  to  the  defend- 
ant's evidence.  Beard  v.  United  States,  168 
U.  S.  554-559,  89  L.  ed.  1088,  1090,  15  Sup. 
Ct  Rep.  962. 

As  the  trial  judge  allowed  and  signed  a 
bill  of  exceptions  to  his  instruction  in  this 
behalf,  it  cannot  be  fairly  presumed  that  the 
error  was  healed  by  any  modification  or  cor- 
rection  made  in  some  other  and  undisclosed 
part  of  his  charge. 

77mj  judgment  of  the  District  Court  of  the 
United  States  for  the  District  of  Alaska  is 
reversed,  and  the  cause  is  remanded  to  that 
court  with  directions  to  set  aside  the  verdict 
and  award  a  new  trial. 


(180  U.  S.  »71) 

FRED  LEE  RICE  et  of.,  Apptsn 
v. 

JOHN  C.  AMES. 

Habeas  corpus — appeal  in  case  of — indict- 
ment— part  of  the  counts  defective — ex- 
tradition commissioners — limit  of  time  for 
continuing  case — inapplicability  of  state 
statutes — power  of  Congress  to  invest 
courts  with  appointment  of  commission- 
ers. 

L  An  appeal,  and  not  a  writ  of  error,  from 
a  decision  of  a  district  court  denying  an  ap- 
plication for  a  discharge  upon  a  writ  of 
habeas  corpus,  where  the  construction  of  an 
extradition  treaty  Is  Involved,  Is  authorized 
by  the  court  of  appeals  act  March,  1891,  I 
5,  providing  for  appeals  direct  from  the  dis- 
trict court  to  the  Supreme  Court  in  any  case 
In  which  the  validity  or  construction  of  a 
treaty  Is  drawn  In  question. 

S.  The  Invalidity  of  one  count  In  an  Indict- 
ment because  the  charges  are  made  solely 
upon  information  and  belief,  without  setting 
forth  the  sources  of  Information  or  the 
grounds  of  belief,  will  not  Invalidate  other 
counts  in  which  the  natural  Intendment  Is 
that  the  affiant  swore  to  facta  within  his  per- 
sonal knowledge. 

S.  The  continuation  of  proceedings  before  an 
extradition  commissioner  for  a  longer  period 
than  an  examining  magistrate  Is  authorised 
to  continue  a  case  under  the  state  laws  does 
not  Invalidate  proceedings  for  extradition 
under  the  treaty  with  Great  Britain,  which 
provides  that  the  extradition  shall  be  carried 
out  "In  conformity  with  the  laws  regulating 
extradition  for  the  time  being  in  force  In  the 
surrendering  states,"  as  the  laws  contem- 
plated therein  are  those  of  the  United  States, 
and  not  the  laws  of  the  particular  state  with- 
in which  the  proceedings  are  taken. 

«.  The  power  to  appoint  extradition  commis- 
sioners is  conferred  upon  the  courts  by  Con- 
gress, in  U.  S.  Rev.  Stat.  I  52T0,  under  the 
authority  of  the  Constitution,  art.  2,  i  2, 1  2, 


since  such  commissioners  are  not  Judges  In 
the  constitutional  sense. 

[No.  420.] 

Submitted  December  17, 1900.    Decided  Feb- 
ruary 25,  1901. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  decision  denying  an 
application  for  a  discharge  upon  a  writ  of 
habeas  corpus.  Affirmed. 

Statement  by  Mr.  Justice  Brown  i 

This  was  an  appeal  by  Fred  Lee  Rica, 
Frank  Rutledge,  and  Thomas  Jones  from  an- 
order  of  the  district  court  for  the  northern 
district  of  Illinois,  denying  their  application- 
for  a  discharge  upon  a  writ  of  habeas  corpus, 
the  object  of  which  writ  was  to  test  the  va- 
lidity of  certain  proceedings  against  the  ap- 
pellants, taken  before  a  commissioner  for 
that  district,  specially  authorized  to  take- 
jurisdiction  of  proceedings  for  the  extra* 
dition  of  persons  charged  with  crimes,  under 
treaties  with  foreign  governments. 

The  proceedings  before  the  commissioner 
are  set  forth  in  a  bill  of  exceptions  signed  m 
by  the  district  judge.  £ 

The  first  warrant  for  the  arrest  of  the  ap-  • 
pel lan t«  was  issued  June  2,  1900,  upon  com- 
plaint made  upon  information  and  belief,  by 
"a  police  officer  of  the  city  of  Chicago,"  and 
an  affidavit  of  a  police  detective  of  the  city  of 
Toronto,  Canada,  also  upon  information  and 
belief,  charging  defendants  with  sundry 
crimes  committed  both  at  Aurora  and  at  To- 
ronto, in  the  province  of  Ontario.  Pursu- 
ant to  this  warrant  appellants  were  taken  by 
the  respondent,  Ames,  as  United  States 
marshal,  out  of  the  custody  of  the  city  po- 
lice, by  whom  they  had  been  arrested  the  day 
before,  and  brought  before  the  commissioner. 
Proceedings  were  adjourned  until  June  4, 
when  the  case  was  dismissed,  and  a  new  war- 
rant issued  upon  the  complaint  of  Albert 
Cuddy,  police  detective  of  the  city  of  Toron- 
to, also  upon  information  and  belief.  De- 
fendants moved  to  quash  this  complaint  and 
warrant  by  reason  of  the  fact  that  the  com- 
plaint was  made  upon  information  and  be- 
lief, which  was  denied,  and  the  proceedings 
adjourned  until  June  14.  Defendants  were 
committed  for  further  hearing.  Upon  that 
day,  it  appearing  that  the  proceedings  had 
been  taken  only  for  the  purpose  of  provision- 
al apprehension  and  detention,  the  case  was 
dismissed,  and  a  new  and  final  complaint 
made  by  William  Qreer,  a  government  detec- 
tive for  the  province  of  Ontario,  duly  au- 
thorized by  the  Attorney  General  of  the 
province  to  act  as  the  agent  of  the  govern- 
ment in  the  prosecution  of  extradition  pro- 
ceedings. 

This  complaint  contained  four  counts,  the 
first  of  which  charged  the  defendants,  upon 
information  and  belief,  with  stealing  from 
the  postoffice  building  in  the  town  of  Au- 
rora, a  quantity  of  Canadian  postage 
stamps,  $55  in  money,  and  certain  certifi- 
cates in  mining  stock.   The  other  three 
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counts,  in  which  the  charge  was  made  abso- 
lutely, and  not  upon  information  and  be- 
lief, charged  the  defendants,  first,  with 
stealing  a  horse,  cart,  and  harness;  second, 
with  breaking  and  entering  a  private  bank 
in  the  town  of  Aurora  with  intent  to  steal, 
and  also  with  the  larceny  of  certain  money 
in  the  bank;  and,  third  with  breaking  into 
a  shop  on  Queen  street,  in  the  city  of  Toron- 
to. A  new  warrant  was  issued  upon  this 
complaint,  and  the  examination  adjourned 
until  June  25,  at  which  time  defendants  were 
brought  before  the  commissioner,  and  mo- 
tion made  for  their  discharge'for  want  of 
jurisdiction  and  for  insufficiency  of  the  com- 
plaint. This  motion  being  denied,  the  case 
went  to  a  hearing  upon  certain  documents 
certified  by  the  American  consul,  and  a  large 
number  of  depositions  of  witnesses  which 
were  not  sent  up  with  the  record.  The  ex- 
amination was  continued  for  several  days, 
and  finally  upon  July  10  the  commissioner 
found  there  was  probable  cause  to  believe 
the  defendants  guilty,  and  ordered  them  to 
stand  committed  to  await  the  action  of  the 
proper  authorities. 

Whereupon,  and  upon  the  same  day,  peti- 
tioners sued  out  this  writ  of  habeas  corpus 
from  the  district  court;  and  from  the  order 
of  that  court  denying  their  discharge,  they 
took  an  appeal  directly  to  this  court. 

Mr.  Samuel  H.  Trade  for  appellants. 
Mr.  Lyndon  Evans  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

1.  Motion  is  made  to  dismiss  the  appeal 
upon  the  ground  that  there  is  no  provision 
■of  law  allowing  an  appeal  in  this  class  of 
cases.  Prior  to  the  court  of  appeals  act  of 
1891,  provision  was  made  for  an  appeal  to 
the  circuit  court  in  habeas  corpus  cases 
"from  the  final  decision  of  any  court,  justice, 
or  judge  inferior  to  the  circuit  court"  ( Rev. 
Stat.  §  763) ;  and  from  the  final  decision 
of  such  circuit  court  an  appeal  might  be 
taken  to  this  court.  Rev.  Stat.  S  764,  as 
amended  March  3,  1885  (23  Stat  at  L.  437, 
chap.  353). 

TTie  law  remained  in  this  condition  until 
the  court  of  appeals  act  of  March,  1891  [26 
Stat,  at  L.  828,  chap.  617],  was  passed,  the 
5th  section  of  which  permits  an  appeal  di- 
rectly from  the  district  court  to  this  court 
"in  any  case  in  which  the  constitutionality 
of  any  law  of  the  United  States,  or  the  valid- 
ity or  construction  of  any  treaty  made  un- 
der its  authority,  is  drawn  in  question."  In 
this  connection  the  appellee  insists  that  an 
appeal  will  not  lie,  but  that  a  writ  of  error 
is  the  proper  remedy.  In  support  of  this 
we  are  cited  to  the  case  of  Bucklin  v.  United 
States,  159  U.  S.  680,  40  L.  ed.  304,  16  Sup. 
Ct  Rep.  182,  in  which*  the  appellant  was 
convicted  of  the  crime  of  perjury,  and  sought 
a  review  of  the  judgment  against  him  by  an 
appeal,  which  we  held  must  be  dismissed 
upon  the  ground  that  criminal  cases  were 
reviewable  here  only  by  writ  of  error.  Ob- 
-viously  that  case  has  no  application  to  this, 


since  under  the  prior  sections  of  the  Re- 
vised Statutes,  above  cited,  which  are  taken 
from  the  act  of  1842,  an  appeal  was  allowed 
in  habeas  corpus  cases.  The  observation 
made  in  the  Bucklin  Case,  that  "there  was 
no  purpose  by  that  act  to  abolish  the  gen- 
eral distinction,  at  common  law,  between  an 
appeal  and  a  writ  of  error,"  may  be  supple- 
mented by  saying  that  it  was  no  purpose  of 
the  act  of  1891  to  change  the  forms  of  rem- 
edies theretofore  pursued. 

Be  Lennon,  160  U.  S.  393,  87  L.  ed.  1120, 
14  Sup.  Ct.  Rep.  123;  Ekiu  v.  United  States, 
142  V.  S.  661,  35  L.  ed.  1146,  12  Sup.  Ct 
Rep.  336;  Gonzales  v.  Cunningham,  104  U. 
S.  612,  41  L.  ed.  572,  17  Sup.  Ct  Rep.  182. 
As  a  construction  of  the  extradition  treaty 
with  Great  Britain  is  involved,  the  appeal 
was  properly  taken  to  this  court 

2.  The  first  assignment  of  error  is  to  the 
effect  that  the  commissioners  issuing  the 
warrant  had  no  jurisdiction,  because  the 
complaint  of  Greer  was  upon  information 
and  belief,  and  not  such  as  was  required  by 
the  treaty,  or  by  S  5270  of  the  Revised  Stat- 
utes. The  first  two  complaints,  which  were 
dismissed,  as  well  as  the  first  count  of  the 
complaint  under  which  the  proceedings  were 
finally  had,  were  obviously  insufficient,  since 
the  charges  were  made  solely  upon  informa- 
tion and  belief,  and  no  attempt  was  made 
even  to  set  forth  the  sources  of  information 
or  the  grounds  of  affiant's  belief.  This  is 
bad,  even  in  extradition  proceedings,  which 
are  entitled  to  as  much  liberality  of  con- 
struction in  furtherance  of  the  objects  of  the 
treaty  as  is  possible  in  cases  of  a  criminal 
nature.  Nor  is  it  saved  by  the  fact  that 
Greer  described  himself  as  government  de- 
tective for  the  province  of  Ontario  and  duly 
authorised  by  the  Attorney  General  to  act 
as  the  agent  of  the  government  to  prosecute 
extradition  proceedings.  Ex  parte  Smith,  3 
McLean,  121,  135,  Fed.  Oas.  No.  12,968;  Ma 
parte  Lome,  6  Fed.  Rep.  84;  Re  J.  L.  Young 
MfQi  Co.  [1900]  2  Ch.  753. 

A  citizen  ought  not  to  be  deprived  of  his 
personal  liberty  upon  an  allegation  which, 
upon  being  sifted,  may  amount  to  nothings 
more  than  a  suspicion.  While  authorities* 
upon  this'subject  are  singularly  few,  it  is* 
clear  that  a  person  ought  not  to  be  arrested 
upon  a  criminal  charge  upon  less  direct  al- 
legations than  are  necessary  to  authorize 
the  arrest  of  a  fraudulent  or  absconding 
debtor.  Smith  v.  Luce,  14  Wend.  237:  He 
Bliss,  7  Hill,  187 ;  Proctor  v.  Prout,  17  Mich. 
473.  So,  too,  in  applications  for  injunc- 
tions, the  rule  is  that  the  material  facts 
must  be  directly  averred  under  oath  by  a 
person  having  knowledge  of  such  facts. 
Waddell  v.  Bruen,  4  Edw.  Ch.  671 ;  Arm- 
strong v.  Banford,  7  Minn.  49,  Gil.  34. 

We  do  not  wish,  however,  to  be  under- 
stood as  holding  that  In  extradition  pro- 
ceedings, the  complaint  must  be  sworn  to 
by  persons  having  actual  knowledge  of  the 
offense  charged.  This  would  defeat  the 
whole  object  of  the  treaty,  as  we  are  bound 
to  assume  that  no  foreign  government  pos- 
sesses greater  power  than  our  own  to  order 
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its  citizen*  to  go  to  another  country  to  in- 
stitute legal  proceedings.  This  is  obviously 
impossible.  The  ordinary  course  is  to  send 
an  officer  or  agent  of  the  government  for  that 
purpose,  and  Rev.  Stat.  |  5271,  makes  special 
provision  that  in  every  case  of  complaint  and 
of  a  hearing  upon  the  return  of  the  warrant 
of  arrest,  any  depositions,  warrants,  or  oth- 
er papers  offered  in  evidence,  shall  be  ad- 
mitted and  received  for  the  purpose  of  such 
hearing  if  they  shall  be  properly  and  legally 
authenticated  so  as  to  entitle  them  to  be  re- 
ceived as  evidence  of  the  criminality  of  the 
person  so  apprehended,  by  the  tribunals  of 
the  foreign  country  from  which  the  accused 
party  shall  have  escaped,  and  copies  of  any 
such  depositions,  warrants,  or  other  papers 
shall,  if  authenticated  according  to  the  law 
of  such  foreign  country,  be  in  like  manner 
received  as  evidence,  of  which  authentica- 
tion the  certificate  of  the  diplomatic  or  con- 
sular officer  of  the  United  States  shall  be 
sufficient.  This  obviates  the  necessity  which 
might  otherwise  exist  of  confronting  the  ac- 
cused with  the  witnesses  against  him.  Now, 
it  would  obviously  be  inconsistent  to  hold 
that  depositions,  which  are  admissible  upon 
the  hearing,  should  not  also  be  admitted  for 
the  purpose  of  vesting  jurisdiction  in  the 
commissioner  to  issue  the  warrant.  Indeed, 
the  words  of  the  statute,  "in  every  case  of 
e  complaint,"  seem  to  contemplate  this  very 
p  use  of  them.  If  the  officer  of  the  foreign 
•'government  has  no  personal 'knowledge  of 
the  facts,  he  may  with  entire  propriety  make 
the  complaint  upon  information  and  belief, 
stating  the  sources  of  his  information  and 
the  grounds  of  his  belief,  and  annexing  to 
the  complaint  a  properly  certified  copy  of 
any  indictment  or  equivalent  proceeding, 
which  may  have  been  found  in  the  foreign 
country,  or  a  copy  of  the  depositions  of  wit- 
nesses having  actual  knowledge  of  the  facts, 
taken  under  the  treaty  and  act  of  Congress. 
This  will  afford  ample  authority  to  the  com- 
missioner for  issuing  the  warrant. 

But  while,  as  already  observed,  the  first 
count  is  bad  by  reason  of  its  unsupported  al- 
legations upon  information  and  belief,  the 
second  count  contains  a  wholly  different 
charge  of  larceny  of  a  horse,  cart,  and  har- 
ness; the  third  of  breaking  and  entering  a 
private  bank  in  Aurora;  and  the  fourth  of 
breaking  and  entering  a  building  in  Toronto. 
Each  of  these  counts  charges  a  distinct  of- 
fense, and  each  purports  on  its  face  to  be 
made  upon  the  personal  knowledge  of  the 
complainant.  While  it  is  possible  that  he 
may  have  intended  to  make  all  these  charges 
upon  information  and  belief,  the  natural  in- 
tendment of  the  last  three  counts  is  that  the 
affiant  swore  to  facts  within  his  personal 
knowledge.  If  it  be  true,  as  stated  by  writ- 
ers upon  criminal  procedure  (Bishop,  Crim. 
Pro.  §  420).  that  each  count  must  be  suffi- 
cient in  itself,  and  averments  in  one  cannot 
aid  defects  in  another,  it  would  seem  to  fol- 
low by  parity  of  reasoning  that  defects  in 
one  ought  not  to  impair  the  sufficiency  of 
another.  Upon  the  wnole  we  think  the  com- 
plaint is  sufficient. 


3.  By  the  second  assignment,  petitioners 
insist  that  the  commissioner  lost  jurisdic- 
tion in  the  premises  by  continuing  the  pro- 
ceedings from  June  14  to  June  26,  a  period 
of  eleven  days,  in  supposed  violation  of  §  67, 
article  7,  of  chapter  70  of  the  Revised  Stat- 
utes of  Illinois,  governing  continuances  by 
justices  of  the  peace  and  examining  magis- 
trates, which  enacts  that  "the  justice  before 
the  commencement  of  the  trial  may  continue 
the  case  not  exceeding  ten  days  at  any  one 
time  on  consent  of  the  parties  or  on  any 
good  cause  shown."  It  is  insisted  that  this 
statute  controls  proceedings  before  commis- 
sioners of  the  United  States  in  extradition 
cases,  by  virtue  of  the  treaty  and  of  the  sev- 1- 
eral  acts  of  Congress  prescribing  the  duties  £ 
of  •commissioners.  The  treaty  only  provides* 
in  art.  6  (20  Stat  at  L.  1608,  1510),  that 
"the  extradition  of  fugitives  under  the  pro- 
visions of  this  convention  and  of  the  said 
10th  article"  (of  the  treaty  of  August  9, 
1842)  "shall  be  carried  out  in  the  United 
States  and  in  Her  Majesty's  dominions  re- 
spectively, in  conformity  with  the  laws  regu- 
lating extradition,  for  the  time  being  in  force 
in  the  surrendering  states."  This  evidently 
contemplates  the  laws  of  the  United  States 
regulating  extradition,  and  has  no  reference 
whatever  to  the  laws  of  the  particular  state 
within  which  the  proceedings  are  taken. 

Provision  is  made  by  Rev.  Stat.  8  827,  for 
the  appointment  of  commissioners  of  the 
circuit  court  (now  called  United  States  com- 
missioners' act  May  28,  1896,  §  19,  29  Stat 
at  L.  140,  chap.  252),  who  shall  exercise 
such  powers  as  may  be  conferred  upon  them. 
By  Rev.  Stat  5  727,  they  are  vested  with 
such  authority  "to  hold  to  security  of  the 
peace  and  for  good  behavior  in  cases  arising 
under  the  Constitution  and  laws  of  the 
United  States,  as  may  be  lawfully  exercised 
by  any  judge  or  justice  of  the  peace  of  the 
respective  states  in  cases  cognizable  before 
them."  This  evidently  defines  the  extent  of 
their  powers,  and  not  the  mode  in  which 
such  powers  are  to  be  exercised.  By  §  1014 
they  are  vested  with  the  power  to  arrest  im- 
prison, or  bail  offenders  "for  any  crime  or 
offense  against  the  United  States"  "agree- 
ably to  the  usual  mode  of  process  against 
offenders  in  such  state,"  that  is,  the  state 
wherein  the  offender  "may  be  found."  That 
this  has  no  application  to  continuances  be- 
fore commissioners  in  extradition  proceed- 
ings is  evident  first,  by  the  fact  that  the 
section  is  confined  to  crimes  or  offenses 
against  the  United  States,  and,  second,  be- 
cause it  refers  only  to  the  usual  mode  of 
process  against  offenders  in  such  state,  and 
not  to  the  incidents  of  the  examination.  To 
hold  that  the  commissioner  is  confined  in 
the  matter  of  continuances  to  the  methods 
prescribed  for  justices  of  the  peace  and  oth- 
er magistrates  of  the  particular  state  would 
be  utterly  destructive  of  his  power  in  cases 
arising  beyond  the  seas,  where  weeks  might 
be  required  to  obtain  the  attendance  of  wit- 
nesses or  the  procurement  of  properly  au- 
thenticated depositions  for  use  upon  the  ex- 
amination.  Clearly  there  is  nothing  either 
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•  in  the  treaty  or  the*statutea  requiring  com- 
missioners to  conform  to  the  state  practice 
in  that  regard.  The  only  requirement  seems 
to  be  that  arising  from  the  10th  section  of 
the  Ashburton  Treaty,  that  the  fugitive  shall 
only  be  surrendered  "upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so  charged 
shall  be  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial,  if  the  crime 
or  offense  had  there  been  committed." 

4.  The  fifth  assignment  questions  the  con- 
stitutionality of  Rev.  Stat.  §  5270,  first,  be- 
cause it  does  not  provide  for  any  mode  of 
procedure  relating  to  continuances,  change 
of  venue,  bail,  etc.,  before  commissioners  ap- 
pointed in  extradition  matters;  second,  be- 
cause Congress  had  no  power  to  confer  upon 
a  district  judge  of  the  United  States  au- 
thority to  create  such  inferior  courts ;  third, 
because  Congress  has  not  created  such  court 
and  established  its  jurisdiction.  We  are  un- 
able to  appreciate  the  force  of  this  objection. 
Congress  having  provided  for  commissioners, 
who  are  not  judges  in  the  constitutional 
sense,  had  a  perfect  right  under  art.  2,  S  2, 
1  2  of  the  Constitution,  to  invest  the  dis- 
trict or  circuit  courts  with  the  power  of  ap- 
pointment. The  only  qualification  required 
of  a  commissioner  to  act  in  extradition  cases 
is  that  suggested  by  Rev.  Stat.  5  6270,  that 
he  shall  be  "authorized  so  to  do  by  any  of 
the  courts  of  the  United  States."  We  know 
of  no  authority  holding  that  Congress  may 
not  vest  the  courts  with  this  power,  and  we 
are  reluctant  to  create  one. 

The  other  assignments  question  the  power 
of  the  commissioner  to  deny  bail,  which  bo- 
comes  immaterial  here,  as  well  as  the  find- 
ing of  the  district  judge  upon  the  facts, 
which  is  not  examinable  upon  a  writ  of  ha- 
beas corpus.  There  is  nothing,  too,  in  the 
additional  assignment  that  the  commissioner 
took  the  matter  under  advisement  and 
abused  his  discretion  in  the  matter  of  con- 
tinuance, of  which  we  see  no  evidence. 

There  are  also  noticed  in  appellant's  brief 
certain  objections  to  the  complaint,  which 
might  have  been  successfully  urged  against 
a  formal  indictment  for  the  same  offense, 
but  which  do  not  constitute  "a  plain  error 
0  not  assigned  or  specified,"  of  which,  under 
»;  rule  21  of  this  court,  subd.  4,  we  may  take 

•  notice'at  our  option  in  the  absence  of  a  spe- 
cial assignment.  The  technicalities  of  an 
indictment  are  not  requisite  in  a  complaint. 
State  v.  Holmes,  28  Conn.  230;  Com.  v. 
Kecnan,  139  Mass.  193,  29  N.  E.  477;  Raw- 
son  v.  State,  19  Conn.  292;  Keeler  v.  Mill- 
edge,  24  N.  J.  L.  142;  William*  v.  State,  88 
Ala.  80,  7  So.  101 ;  8tate  v.  McLaughlin,  35 
Ean.  650,  12  Pac.  32. 

Petitioners  have  no  just  reason  to  com- 
plain of  the  action  of  the  District  Court  in 
remanding  them  to  the  custody  of  the  mar- 
shal, and  its  judgment  it  therefore  a/firmed. 
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(180  TJ.  a  383) 

CLARENCE  W.  HOBBS  et  ah,  Petitioner: 
«. 

FRED  H.  BEACH. 

Patents — for  machines  to  make  paper  homes 
— device  for  patting  strips  on  comers — 
anticipation — reissue — amending  claims- 
infringement — effect  of  words  "substan- 
tially as  described." 

1.  The  Beach  reissued  patent  No.  11,107,  for 
a  machine  for  attaching  stays  to  tbe  corners 
of  boxes,  was  not  anticipated  by  tbe  Dennis 
and  York  addressing  machine  for  pasting 
printed  addresses  upon  newspapers,  although 
the  change  necessary  to  make  tbe  Beach  ma- 
chine was  merely  to  make  the  addressing  ma- 
chine much  heavier  and  stronger,  and  to  sub- 
stitute clamping  dies  with  diverging  faces 
In  place  of  the  flat  head  and  platen  of  the 
addressing  machine,  since  this  change  had 
not  previously  occurred  to  anyone  eDgaged 
In  the  manufacture  of  paper  boxes,  though 
the  addressing  machine  had  been  for  many 
years  upon  tbe  market;  nor  Is  this  Beach 
patent  anticipated  by  the  Cohn  patent,  the 
Lleb  patent,  or  tbe  English  patent  to  Had- 
den,  covering  machines  for  stitching  wire  or 
attaching  metallic  stays,  which  have  clamp- 
ing dies  with  diverging  faces,  but  lack  most 
of  the  other  elements  of  the  Beach  patent; 
nor  Is  It  anticipated  by  tbe  MaxSeld  and 
Terry  patents  for  making  paper  boxes,  which 
relate  to  mechanism  for  pressing  a  strip  of 
glued  paper  upon  the  edge  of  circular  collar 
boxes  at  the  junction  of  tbe  bottom  and  sides 
or  rim,  so,  as  to  form  a  union  of  the  circular 
end  with  tbe  cylindrical  side  of  the  box,  as 
the  operation  of  these  machines  seems  to  be 
only  partly  mechanical,  and  differs  widely 
from  tbe  Beach  patent 

2.  The  6th  claim  of  tbe  Beach  reissued  patent 
No.  11,167,  for  a  machine  to  attach  stays  to 
the  corners  of  boxes.  Introduces  a  novel  and 
patentable  feature,  which  consists  of  making 
one  of  the  opposing  clamping  dies  having  di- 
verging faces  elastic,  so  as  to  enable  the  dies 
to  operate  upon  box  corners  of  different  thick- 
nesses. 

8.  The  reissue  of  a  patent  merely  to  correct 
an  obvious  error  In  one  of  the  drawings  is 
within  tbe  Jurisdiction  of  the  Commissioner 
of  Patents,  although  the  error  Is  not  such 
as  would  Impair  the  patentee's  rights  under 
his  original  design,  where  the  application  for 
the  reissue  is  made  In  good  faith  and  with  a 
design  only  of  securing  to  tbe  patentee  what 
be  has  actually  Invented. 

4.  Amendments  of  the  claim  of  a  patent  to 
correct  defects  in  the  original  application, 
which  have  been  discovered  in  tbe  course  of 
litigation,  W41I  not  Invalidate  tbe  patent.  If 
tbis  Is  not  essentially  broadened  thereby  to 
cover  Intervening  devices. 

5.  A  patent  tor  an  invention  does  not  expire 
at  the  same  rime  with  a  foreign  patent  for 
the  same  Invention,  by  force  of  U.  S.  Rev. 
Stat.  I  4887,  unless  tbe  foreign  patent  was 
obtained  by  the  American  patentee  or  with 
his  consent. 

6.  The  words  "substantially  as  described  or 
set  forth,"  in  the  claim  of  a  patent,  do  not 
limit  the  patentee  to  the  exact  mechanism  de- 
scribed in  his  specifications,  or  prevent  re- 
covery against  Infringers  who  have  adopted 
mechanical  equivalents  for  such  mechanism. 

7.  The  Horton  patented  machine  for  apply* 
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lug  stays  to  box  corners  li  an  Infringement 
of  the  Beech  reissued  patent  No.  11,167,  as 
It  accomplishes  the  some  result  by  the  employ- 
ment of  the  same  combination  of  the  some 
elements,  though  It  Introduces  the  strip  to 
be  pasted  on  the  corner  of  the  bos  by  a  back 
feed  on  a  line  parallel  to  the  line  of  the  box 
corner,  Instead  of  by  a  side  feed  as  In  the 
Beach  machine,  and  contains  no  mechanism 
for  turning  the  strip  Into  the  Inside  of  the 
corner,  as  does  the  Beach  machine. 

[No.  139.] 

Argued  January  10,  11,  1901.  Decided 
March  S,  1901. 

ON  WRIT  OP  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Pirst  Circuit  to  review  a  decision  reversing 

*  decree  of  the  Circuit  Court  on  a  bill  for  in- 
fringement of  patent.  Affirmed. 

See  same  case  below,  34  C.  C.  A.  248,  03 
U.  S.  App.  626,  02  Fed.  Rep.  146. 

Statement  by  Mr.  Justice  Brown: 

SThis  was  a  bill  in  equity  by  Fred  H.  Beach 
M  against  Clarence  W.  Hobbs  and  Richard 
•  Sugden,  now  deceased  (whose  estate  is'rep- 
resented  by  his  executors),  doing  business 
under  the  name  of  the  Hobbs  Manufacturing 
Company,  for  an  injunction  and  a  recovery 
of  damages  for  the  infringement  of  reissued 
letters  patent  No.  11,167,  dated  May  26, 
1891,  for  a  "Machine  for  Attaching  Stays  to 
the  Corners  of  Boxes." 

In  his  specification  the  patentee  makes  the 
following  statements: 

"That  it  has  been  customary  heretofore  in 
making  paper  or  straw-board  boxes  to  apply 

*  stay  or  fastening  strip  over  the  joints  at 
the  corners  of  the  boxes,  which  strip  is 
pasted  down  on  the  outside  of  the  box  or  is 
folded  over  the  edge  of  the  box  and  secured 
by  paste  both  outside  and  inside  of  the  cor- 
ner; and  such  work,  as  far  as  I  am  aware, 
has  heretofore  been  done  by  hand." 

"My  invention  relates  to  a  machine  for 
doing  this  work;  and  it  consists  in  the  mat- 
ters hereinafter  set  forth,  and  pointed  out 
in  the  appended  claims." 

Following  are  fifteen  drawings  of  the  ma- 
chine and  distinct  portions  thereof,  and  a  mi- 
nute description  of  the  same.  The  patentee 
continues: 

"The  machine  herein  shown  is,  as  herein- 
before stated,  constructed  to  turn  into  the 
inside  of  the  box  the  projecting  end  of  the 
stay,  and  for  this  purpose  the  stay-strip  is 
made  of  such  width,  and  its  guides  are  so 
arranged  that  the  inner  edge  of  the  strip  ex- 
tends over  or  past  the  edge  of  the  box-wall, 
so  that  when  the  stay  is  pasted  down  on  the 
outside  of  the  box-corner,  a  loose  or  free  end 
projects  outward  beyond  the  inner  edge  of 
the  box.  After  the  plunger  G  has  pressed 
the  stay  upon  the  box  the  secondary  plunger 
or  strip-bender  H  then  descends  and  bends  or 
turns  this  loose  end  vertically  downward." 

"In  many  boxes  the  stay  is  simply  pasted 
against  the  exterior  surface  of  the  box-cor- 
ner, and  is  not  turned  in  or  over  the  edge  of 
the  same;  in  which  case  the  work  can  be 


done  by  using  a  nonreciprocating  angular 
lower  die,  or  anvil,  and  a  single  upper  die  or 
plunger.  In  such  case  the  form  B  will  obvi- 
ously be  not  necessary  as  a  part  separate 
from  the  die;  or,  in  other  words,  a  single 
lower  die  or  form  will  take  the  place  of  the  e 
form  B  and  movable  lower  die  I.  g§ 
*"As  far  as  the  main  features  of  my  inven-  • 
tion  are  cpneerned,  forms  other  than  those 
illustrated  of  the  several  parts  of  the  ma- 
chine may  be  employed  without  departure 
from  my  invention — as,  for  instance,  in  place 
of  the  particular  mechanism  shown  for  feed- 
ing or  delivering  fastening-strips  or  stay- 
strips  to  and  between  the  clamping  dies,  or 
for  applying  paste  or  glue  to  the  said  stay- 
strips,  other  forms  of  strip-feeding  and 
pasting  devices  may  be  used  in  practice  with 
the  same  general  result,  as  above  described." 

The  following  are  the  claims  alleged  to 
have  been  infringed  by  the  defendants: 

"1.  The  combination,  with  opposing 
damping-dies,  having  diverging  working 
faces,  of  a  feeding  mechanism  constructed  to 
deliver  stay-strips  between  said  clamping- 
dies,  and  a  pasting  mechanism  for  rendering 
adhesive  the  stay-strips,  said  clamping-dies 
being  constructed  to  co-operate  in  pressing 
upon  interposed  box-corners  the  adhesive 
stay-strips,  substantially  as  described. 

"2.  The  combination,  with  opposing 
clamping-dies,  having  diverging  working 
faces,  said  clamping-dies  being  arranged  to- 
co-operate in  pressing  adhesive  fastening 
strips  upon  interposed  box-corners,  a  feed- 
ing mechanism  constructed  to  feed  forward 
a  continuous  fastening-strip,  and  a  cutter 
for  severing  the  said  continuous  strip  into 
stay-strips  of  suitable  lengths,  substantially 
as  described. 

"3.  The  combination,  with  opposing  clamp- 
ing-dies, having  diverging  working  faces, 
said  clamping-dies  being  arranged  to  co-op- 
erate in  pressing  an  adhesive  fastening-strip 
upon  the  corner  of  an  interposed  box,  a  feed- 
ing mechanism  constructed  to  feed  between 
the  dies  a  continuous  fastening-strip,  a  past- 
ing mechanism  for  applying  adhesive  sub- 
stance to  the  strip,  and  a  cutter  for  severing 
the  strips  into  stay-strips  of  suitable 
lengths,  substantially  as  described." 

"6.  The  combination  of  opposing  clamp- 
ing-dies having  diverging  working  faces  con- 
structed to  co-operate  in  pressing  an  adhe- 
sive stay-strip  upon  an  interposed  box-cor- 
ner, one  of  said  clamping-dies  being  con- 
structed to  act  with  an  elastic  or  yielding 
pressure  to  enable  the  dies  to  operate  upon 
the  box-corners  of  different  thicknesses,  sub-g 
stantially  as  described."  eo 
•Upon   a  hearing,  upon  pleadings  and* 
proofs,  the  case  resulted  in  a  decree  in  favor 
of  the  plaintiff  Beach  upon  the  0th  claim, 
and  a  further  finding  that  the  1st,  2d,  and 
3d  claims  had  not  been  infringed.   82  Fed. 
Rep.  016. 

Both  parties  appealed  to  the  circuit  court 
of  appeals,  which  reversed  the  decree  of  the 
circuit  court  with  respect  of  the  first  tfaree 
claims  of  the  patent,  and  affirmed  it  as  to 
the  Cth  claim,  and  remanded  the  case  for  fur- 
ther proceedings  in  conformity  with  the 
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opinion.   34  C.  C.  A.  848,  63  U.  a  App.  026 

02  Fed.  Rep.  146. 

Messrs.  Samuel  T.  Fisher  and  Edward 
M.  Beach  for  petitioner*. 

Mr.  John  Dame,  Jr.,  for  respondent. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  art  of  making  paper  boxes  requires 
that  the  better  class  of  square  or  other  an- 
gular shapes  be  stared  or  reinforced  at  the 
corners,  where  a  union  of  the  sides  and  ends 
is  to  be  brought  about  by  the  application  of 
adhesive  strips  of  paper  or  muslin  placed 
upon  the  joints,  and  the  corners  thereby 
strengthened,  before  receiving  their  final  cov 
ering  of  paper.  Prior  to  the  Beach  inven 
tion,  the  work  of  thus  strengthening  the  cor 
ners  of  paper  boxes  by  these  adhesive  strips 
had  always  been  performed  in  a  tedious  and 
irregular  way  by  hand. 

The  Beach  machine  and  its  operation  are 
thus  described  by  the  plaintiff's  expert: 

"The  machine  consists  of  an  anvil  or  lower 
die,  having  at  the  upper  portion  two  work- 
ing faces  which  diverge  downward  from  one 
another  at  a  right  angle.  Working  in  con- 
nection with  this  anvil  or  die,  and  above  it, 
is  a  vertical  movable  die  or  plunger,  having 
also  two  diverging  working  faces,  the  work- 
ing faces  of  the  plunger  forming  a  notch 
therein,  which  notch  co-operates  with  the 
upper  portion  of  the  lower  anvil  or  die,  the 
»»  dies  being  adapted  to  operate  upon  the  right- 
JJ  angle  corner  of  a  box  to  compress  the  said 
•  corner  between  the  working  faces  of  the  op- 
posing dies.  A  strip  of  paper  suitable  for 
the  stay  is  fed  by  automatically  moving 
mechanism  over  a  pasting  device,  and  be- 
tween a  pair  of  shears,  and  thence  between 
the  upper  and  lower  die  when  separated. 
The  operation  of  the  machine  briefly  de- 
scribed is  as  follows:  A  box  whose  corner  is 
to  be  strengthened  by  the  addition  of  a  stay- 
strip  is  placed  upon  the  lower  anvil  or  die, 
the  inside  of  the  corner  of  the  box  resting 
upon  the  apex  of  the  lower  die.  The  ma- 
chine as  it  is  revolved  then  feeds  forward 
the  stay-strip  which  has  the  paste  upon  it, 
and  as  the  upper  die  descends  the  shears  also 
operate,  severing  from  the  continuous  stay- 
strip  a  portion  sufficient  for  the  stay.  As 
the  cutting  operation  is  completed  the  upper 
die  or  plunger  is  descending,  and  forces  the 
gummed  stay-strip  into  position  upon  the 
outside  of  the  box-corner,  and  the  stay-strip 
and  box  corner  are  pressed  between  the  work- 
ing faces  of  the  two  opposing  dies,  and  thus 
the  stay-strip  is  caused  to  conform  to  and 
be  stuck  upon  the  corner  of  the  box.  When 
the  upper  die  or  plunger  rises,  the  box  with 
its  attached  stay-strip  can  be  removed  and 
another  corner  presented,  when  the  opera- 
tion will  be  repeated.  The  upper  die  or 
plunger  is  provided  with  a  spring  of  rubber 
or  metal,  so  that  it  may  yield  slightly  in 
the  direction  of  its  motion,  so  that  it  may 
give  an  elastic  pressure  upon  the  box,  and 
also  be  made  to  operate  upon  different 
thicknesses  of  box  or  stay-strips." 
"Briefly,  this  description  describes  the  ma- 


chine, so  far  as  it  is  necessary  to  describe  the 
sane  for  the  purposes  of  this  case.  I  must 
state,  however,  that  the  machine  is  also  ar- 
ranged to  fold  in  the  end  of  the  stay-strip 
within  and  into  the  Interior  of  the  box,  ana 
this  it  accomplishes  by  having  the  lower  die 
longitudinally  movable,  and  by  supporting 
the  box  upon  both  the  working  faces  of  the 
lower  die  and  upon  the  faces  of  the  block 
within  which  the  lower  die  can  move.  The 
faces  of  the  upper  portion  of  the  die  and  of 
the  block  are  arranged  so  that  they  form 
two  planes  at  right  angles  to  one  another, 
the  planes  of  the  upper  working  faces  of  the 
die  corresponding  with  the  planes  of  the  up- 
per faces  of  the  block.  I  refer  to  this  ca- 
pacity of  the  machine  merely  for  the  purpose 
of  showing  that  I  have  considered  the  same,  a 
but  such  capacity,  that  is,  the  ability  to  turn  » 
the  end  of*the  stay-strip  in  and  over  the  edge* 
of  the  box,  is  not  a  feature  of  the  machine 
which  need  always  be  present.  I  quote  as 
follows  from  the  specification  of  the  patent: 
"  'In  many  boxes,  the  stay  is  simply 
pasted  against  the  exterior  surface  of  the 
box-corner,  and  is  not  turned  in  or  over  the 
edge  of  the  same,  in  which  case  the  work  can 
be  done  by  using  a  nonreciprocating  angular 
lower  die  or  anvil,  and  a  single  upper  die 
or  plunger.' 

"From  the  above  quotation  it  will  be 
clearly  evident  that  the  patentee  contem- 
plated using  his  machine  in  the  simple  form 
in  which  I  have  described  it,  and  devested  of 
that  mechanism  which  is  involved  when  the 
stay-strip  is  turned  over  the  edge  of  the  box 
and  into  the  same.  As  the  issue  in  this  case 
involves  a  mechanism  which  does  not  turn 
the  stay-strip  over  and  into  the  box,  I  have 
deemed  it  best  not  to  put  into  the  record  a 
description  of  the  mechanism  necessary  to 
accomplish  that  result." 

The  1st  claim  of  the  patent  is  for  ( 1 )  two 
opposing  clamping-dies,  having  diverging 
working  faces;  (2)  a  feeding  mechanism 
which  delivers  the  stay-strip  between  the 
clamping-dies,  when  the  upper  die  is  raised; 
and  (3)  a  pasting  mechanism.  The  clamp- 
ing-dies are  so  constructed  as  to  co-operate 
with  one  another  in  pressing  upon  interposed 
box-corners  the  adhesive  stay-strips,  sub- 
stantially as  described. 

The  2d  claim  also  includes  the  opposing 
clamping-dies  with  diverging  working  faces; 
the  same  feeding  mechanism,  and  a  cutter 
for  severing  the  continuous  strip  into  stay- 
strips  of  suitable  length,  substantially  as  de- 
scribed. 

The  3d  claim  includes  the  same  dies,  the 
feeding  mechanism,  the  pasting  mechanism, 
and  the  cutter;  in  short,  a  combination  of 
all  the  elements  of  the  two  preceding  claims. 

The  Gth  claim  includes  the  same  clamping- 
dies  having  the  diverging  working  faces,  one 
of  which  clamping-dies  is  constructed  to  act 
with  an  elastic  or  yielding  pressure,  to  en- 
able the  dies  to  operate  upon  box-corners  of 
different  thicknesses. 

1.  The  first  three  claims  were  vigorously 
assailed  by  the  defense  upon  the  ground 
that,  in  view  of  the  prior  state  of  the  art, 
they  involved  no  invention.  Unfortunately, 


Digitized  by 


Google 


es4U 
oe 
oo 

•  however,  this  •defense  cornea  to  us  so  loaded 
down  with  adverse  decisions  that  we  should 
hesitate  to  sustain  it,  unless  it  were  made 
clear  that,  through  some  misunderstanding 
or  omission,  it  had  not  been  fully  presented 
to  the  various  tribunals  which  had  passed 
upon  it,  or  that  their  rulings  had  been  based 
upon  a  misapprehension  of  the  facts. 

The  proofs  show  that  Mr.  Beach  made  ap- 
plication for  his  patent  in  June,  1885;  that 
while  pending  in  the  Patent  Office  it  was 
placed  in  interference  with  five  other  claims, 
and  that  the  patentee  was  awarded  priority 
of  invention  by  the  examiner  of  interferen 
ces,  by  the  board  of  examiners-in-chief  on 
appeal,  and  finally  by  the  Commissioner  of 
Patents.  It  also  appears  that,  in  a  suit  in 
the  northern  district  of  New  York,  defended 
by  two  of  the  contestants  in  the  interference 
proceeding,  these  three  claims  were  sustained 
by  the  circuit  court  [Beach  v.  American 
Dox-Mach,  Co.  63  Fed.  Rep.  597),  and  on  ap- 
peal, by  the  circuit  court  of  appeals  for  the 
second  circuit.  18  C.  C.  A.  165,  35  U.  S. 
App.  667,  71  Fed.  Rep.  420.  Nor  do  we  un- 
derstand that  in  the  case  under  considera- 
tion the  circuit  court  for  the  district  of  Mas- 
sachusetts differed  from  the  New  York 
courts  as  to  the  validity  of  the  first  three 
claims.  Indeed,  the  learned  circuit  judge 
says  expressly:  "On  the  questions  of  antic- 
ipation and  the  state  of  the  art,  we  therefore 
follow  the  conclusions  of  the  circuit  court 
of  appeals  for  the-second  circuit."  The  dif- 
ference between  him  and  the  circuit  court  of 
appeals,  to  which  this  case  was  carried,  re- 
lated to  the  proper  construction  of  these 
claims,  and  to  the  question  of  their  infringe- 
ment. Of  course,  we  are  bound  to  give  to 
this  question  of  anticipation  an  independ- 
ent consideration.  At  the  same  time,  we 
feel  ourselves  bound  to  defer  somewhat  to 
this  unanimity  of  opinion  upon  the  part  of 
so  many  learned  and  distinguished  judges, 
whose  lives  have  been  largely  devoted  to  the 
examination  of  patent  causes. 

Taking  up  these  prior  patents,  our  atten- 
tion is  at  once  challenged  to  the  fact  that 
none  of  them  covers  a  machine  for  attach- 
ing paper  or  muslin  stays  to  the  corners  of 
boxes;  and  the  question  arises  whether  the 
o  uses  to  which  these  machines  are  adapted 
g  are  so  nearly  analogous  to  the  use  mode  of 

•  them  by  "Beach  that  the  applicability  of  the 
old  device  to  the  new  use  would  occur  to  a 
person  of  ordinary  mechanical  skill,  within 
the  case  of  Potts  v.  Crcager,  155  U.  S.  597, 
sub  nom.  C.  A.  Potts  <£  Co.  v.  Creagcr,  39  L. 
ed.  275,  15  Sup.  Ct.  Rep.  194,  in  which  we 
said  (p.  008,  L.  ed.  p.  279,  Sup.  Ct  Rep.  p. 
199) :  "If  the  new  use  be  so  nearly  analogous 
to  the  former  one  that  the  applicability  of 
the  device  to  its  new  use  would  occur  to  a 
person  of  ordinary  mechanical  skill,  it  is  only 
a  case  of  double  use ;  but  if  the  relations  be- 
tween them  be  remote,  and  especially  if  the 
use  of  the  old  device  produces  a  new  result, 
it  may  at  least  involve  an  exercise  of  the  in- 
ventive faculty." 

It  is  sufficient  to  observe  of  the  patents  to 
Cohn,  of  1874,  to  Lieb,  of  1880,  and  of  the 
English  patent  to  Hadden,  of  1884,  that  they 
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cover  machines  for  stitching  wire  or  attach- 
ing metallic  stays,  and  that  while  all  three 
of  them  have  the  clamping-dies  with  diverg- 
ing faces,  they  lack  most  of  the  other  ele- 
ments of  the  first  three  claims  of  the  Beach 
patent  The  possibility  of  adapting  these 
devices  to  the  attaching  of  gummed  strips  to 
the  corners  of  paper  boxes  might  occur  to  an 
ordinary  mechanic,  but  could  scarcely  be  car- 
ried into  effect  without  the  employment  of 
something  more  than  mechanical  skill. 

Most  of  the  other  prior  patents  relate  to 
machines  for  making  paper  tags,  wherein  a 
piece  or  patch  is  gummed  or  cemented  to  the 
side  of  the  tag  to  strengthen  it;  to  prepar- 
ing paper  for  covering  paper  boxes;  to  cov- 
ering such  boxes  with  pasted  paper;  to  ma- 
chines for  making  match  or  other  paper  box- 
es; forming  heel  stiffeners;  shaping  or 
working  sheet  metals,  or  addressing  ma- 
chines. 

The  only  patents  requiring  special  notice 
are  the  Maxfield  and  Terry  patents  for  mak- 
ing paper  boxes,  which  relate  to  mechanism 
for  pressing  a  strip  of  glued  paper  upon  the 
edge  of  circular  collar  boxes  at  the  junction 
of  the  bottom  and  sides,  or  rim,  so  as  to 
form  a  union  of  the  circular  end  with  the 
cylindrical  side  of  the  box.  The  operation 
of  the  machines  seems  to  be  only  partly 
mechanical,  and  differs  so  widely  from  the 
Beach  patent  that  they  can  be  hardly  be  se- 
riously insisted  upon  as  anticipating  it  It 
would  seem  from  the  specifications  that  a 
great  part  of  the  work  is  done  by  hand;  in- 
deed, in  the  Terry  patent  it  is  said  "that 
the  invention  connects  the  circular  parts* 
with  the  strips,  said  parts  forming  the  tops® 
and  bottoms  and'sides  of  boxes :  the  remain-  • 
ing  work,  such  as  the  pasting  of  the  strip  in 
one  part,  being  done  by  hand,  as  also  the 
covering  of  the  boxes,  if  desired,  with  col- 
ored paper."  The  machine  is  in  no  sense 
automatic,  and  if  it  were,  its  functions  are 
so  different  from  those  of  the  Beach  device 
it  is  clearly  no  anticipation. 

None  of  these  patents  approximates  so 
nearly  to  the  Beach  patent  as  that  of  Dennis 
and  York's  addressing  machine,  which  was 
the  only  one  deemed  worthy  of  special  notice 
in  the  courts  below.  This  relates  to  "ad- 
dressing machines  in  which  a  strip  of  paper, 
with  the  addresses  printed  thereon,  is  run 
through  the  machine,  the  addresses  cut  off 
in  slips,  and  automatically  affixed  to  the 
newspapers,  envelopes,  or  other  articles  by 
a  descending  knife  and  platen."  The  object 
of  the  invention  is  stated  to  be  "to  change 
or  adjust  the  feed  automatically  by  the  run- 
ning of  the  machine  itself  so  that  addresses 
of  greater  or  less  width  can  be  cut  accu- 
rately without  attention  of  the  operator,  the 
machine  adjusting  itself  accurately  to  the 
work  to  be  done;  and,  second,  to  enable  the 
addresses  to  be  affixed  to  single  sheets  be- 
neath the  platen."  The  machine  has  a  feed- 
ing, pasting,  and  cutting  mechanism,  com- 
bined with  a  vertical  reciprocating  plunger 
armed  at  its  lower  end  with  a  knife  to  cut 
off  the  addresses,  and  descending  with  a  fiat 
head  upon  a  fiat  platen,  a  newspaper  being 
interposed  between.   The  bed  on  which  the 
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paper*  rest  is  called  a  "follower,"  and  in- 
stead of  being  rigid,  is  supported  upon  light, 
coiled  springs,  and  by  lever  action,  so  that 
It  will  move  up  and  down  freely  and  produce 
just  enough  pressure  under  all  circumstan- 
ces to  receive  the  pasted  slip  upon  the  up- 
per sheet.  Being  designed  for  light  work  it 
is  not  built  with  the  solidity  required  for 
pasting  strips  upon  boxes,  and  in  other  par- 
ticulars differs  from  the  Beach  device. 

In  its  operation  it  approaches  much  more 
nearly  to  the  Beach  device  than  any  other 
which  has  been  put  in  evidence,  and  we  agree 
with  the  circuit  court  of  northern  New  York 
that,  if  this  be  not  an  anticipation,  none  of 
the  others  are.  By  changing  the  flat  head 
and  the  flat  platen  to  clamping  dies  with  di- 
et verging  faces,  and  strengthening  and  chang- 
9  tag  the  machine  in  some  minor  particulars, 
•  it  could  be  used  to  fasten  stay-stripsto  box- 
corners.  Indeed,  a  model  of  the  Dennis  and 
York  machine  so  altered  was  put  in  evi- 
dence, and  shown  to  be  capable  of  doing  the 
work  of  the  Beach  patent,  though  somewhat 
crudely  and  imperfectly.  It  is  insisted  that, 
as  the  only  material  change  in  the  Dennis 
and  York  machine  is  the  substitution  of  dies 
with  diverging  faces  for  the  flat  head  and 
platen  of  that  structure,  this  involves  no  in- 
vention, and  that  it  would  at  once  occur  to  a 
mechanic  of  ordinary  skill. 

It  appears  from  the  testimony  th  at  several  of 
these  addressing  machines,  of  which  that  of 
Dennis  and  York  is  a  type,  and  which  are 
now  claimed  to  have  inspired  the  Beach  pat- 
ent, had  been  upon  the  market  for  many 
years,  and  yet  it  never  seems  to  have  oc- 
curred to  any  one  engaged  in  the  manufacture 
of  paper  boxes  that  they  could  be  made  avail- 
able for  the  purpose  of  attaching  strips  to 
the  corners  of  such  boxes.  This  very  fact  is 
evidence  that  the  man  who  discovered  the 
possibility  of  their  adaptation  to  this  new 
use  wag  gifted  with  the  prescience  of  an  in- 
ventor. While  none  of  the  elements  of  the 
Beach  patent — taken  separately  or  perhaps 
even  in  a  somewhat  similar  combination — 
was  new,  their  adaptation  to  this  new  use 
and  the  minor  changes  required  for  that  pur- 
pose resulted  in  the  establishment  of  practi- 
cally a  new  industry,  and  was  a  decided  step 
in  advance  of  any  that  had  heretofore  been 
made. 

We  agree  that  if  the  Dennis  and  York  ma- 
chine were  designed  for  the  purpose  of  at- 
taching together  the  edges  of  paper  boxes, 
where  each  surface  was  in  line  with  the  oth- 
er, with  the  aid  of  flat  dies  and  platen,  it 
would  require  no  invention,  in  view  of  other 
anticipating  devices,  to  change  this  to  dies 
with  diverging  faces  for  gluing  boxes  at 
their  corners.  But  that  is  not  all.  Beach 
did  not  have  before  him  a  machine  for  at- 
taching strips  to  the  corners  of  paper  boxes, 
but  a  machine  for  attaching  addresses  to 
newspapers,  and  while  there  is  an  analogy, 
there  can  scarcely  be  said  to  be  a  similarity 
in  these  functions.  We  agree  with  the 
courts  below  that  it  did  involve  invention  to 
see  that  a  machine  of  the  Dennis  and  York 
type  was  adaptable  to  the  work  of  the  Beach 
device,  and,  second,  to  make  such  changes  as 


were  necessary  to  adapt  that  device  to  its  a 
new  function.  With  all  the  anticipating  de-  g 
vices  before  us,  it  is  apparent  that*the  mere  * 
change  in  the  shape  of  the  dies  was  a  minor 
part  of  the  work  involved  in  so  changing  the 
Dennis  and  York  machine  as  to  make  it  per- 
form a  wholly  different  function,  the  inven- 
tion consisting  rather  in  the  idea  that  such 
change  could  be  made  than  in  making  the 
necessary  mechanical  alterations.  As  stated 
by  Judge  Coxe  in  his  opinion  in  Beach  v. 
American  Boa-Koch.  Co.  63  Fed.  Rep.  597: 
"The  question  is  whether  a  mechanic,  before 
anyone  had  thought  of  pasting  stay-strips  to 
the  corners  of  boxes  by  machinery,  would 
construct  the  Beach  machine  after  seeing 
the  labeling  machine.  Would  the  latter  sug- 
gest the  idea  and  the  embodiment  of  the 
ideat  Would  the  thought  enter  the  mind  of 
the  skilled  mechanic  with  the  Dennis  and 
York  device  before  him  on  his  work  bench; 
and  if  it  did,  would  it  not  be  a  creative 
thought  whose  presence  would  convert  the 
mechanic  into  an  inventor  T" 

In  passing  upon  the  question  of  novelty 
we  feel  at  liberty  to  consider  the  fact  that 
the  Beach  machine  and  its  congeners  have 
completely  supplanted  the  former  method  of 
applying  strips  by  hand;  that  no  manufac- 
turer can  successfully  compete  for  the  trade 
without  adopting  such  machine;  that  it  not 
only  applies  these  strips  with  much  greater 
rapidity  than  is  possible  by  hand,  but  the 
work  done  is  stronger,  cheaper,  cleaner,  and 
more  uniform;  that  the  machine  attaches 
the  strip  more  rigidly  about  the  corner,  and 
that,  by  reason  of  its  greater  compression, 
forces  out  the  moisture  and  dries  the  box  for 
immediate  use;  that  there  is  also  a  saving 
of  materia]  by  cutting  the  strips  of  the  prop- 
er length  instead  of  tearing  them,  and  that, 
by  reason  of  the  greater  compression,  heavi- 
er and  stronger  material  may  be  employed 
titan  was  possible  when  the  work  was  done 
by  hand.  We  find  no  difficulty  in  holding 
that  the  first  three  claims  of  this  patent  were 
not  anticipated  by  any  prior  devices. 

What  we  have  said  regarding  these  claims 
applies  with  even  greater  potency  to  the  6th 
claim,  which  introduces  a  new  feature  of  a 
clamping  die  constructed  to  act  with  an  elas- 
tic or  yielding  pressure,  to  enable  the  dies  to 
operate  upon  box-corners  of  different  thick- 
nesses. While  the  mere  introduction  of 
springs  to  enable  the  plunger  to  act  with  an 
elastic  pressure  may  not  of  itself  have  been* 
a  novelty,  its  introduction  into  a  machine  % 
•which  was  itself  novel  certainly  did  not  de-* 
stroy  its  novel  character.  The  claim  does 
not  cover  simply  a  die  constructed  in  this 
manner;  but  the  elastic  feature  introduced 
into  one  of  opposing  clamping  dies,  having 
diverging  working  faces,  constructed  to  co- 
operate in  pressing  an  adhesive  stay-strip 
upon  an  interposed  box-corner,  was  clearly 
novel;  and  while  the  introduction  of  this 
feature  into  an  old  and  nonpatentable  ma- 
chine may  not  itself  involve  invention,  in  this 
case  it  is  merely  an  additional  element  in- 
troduced into  a  machine  which  did  itself  In- 
volve invention.    This  feature  was  intro- 
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faced  into  Beach's  claim  as  early  as  May  4, 
1880,  by  an  amendment  to  his  specification, 
before  the  patent  was  issued,  and  hence  could 
not  have  been  inserted  to  coyer  the  Horton 
patent  used  by  defendants,  which  never  was 
known  to  the  trade  before  1880  or  1800. 

2.  The  validity  of  the  reissue  is  attacked 
upon  the  ground  that  the  original  patent 
was  neither  "inoperative  nor  invalid  by  rea- 
son of  a  defective  or  insufficient  specifica- 
tion," as  required  by  statute  (Rev.  Stat.  9 
4016),  to  justify  a  reissue.  The  reissue  was 
applied  for  April  0,  1801,  but  a  few  weeks 
after  the  original  patent  was  issued,  merely 
to  correct,  as  it  would  seem,  an  obvious  error 
in  one  of  the  drawings.  Possibly  the  error 
was  such  as  would  not  have  impaired  the 
patentee's  rights  under  his  original  designs ; 
but  he  was  entitled  to  the  full  scope  of  his 
invention,  and  if  he  were  dissatisfied  with 
the  drawings  as  they  stood,  and  the  error 
was  purely  an  inadvertent  one,  we  think  it 
was  within  the  jurisdiction  of  the  Commis- 
sioner of  Patents  to  order  the  patent  to  be 
reissued.  The  defense  is  purely  a  technical 
one.  There  wag  no  attempt  to  enlarge  the 
claims  or  to  alter  the  specifications.  There 
is  no  evidence  that  anyone  could  have  been 
prejudiced  by  the  reissue,  and  we  see  no  rea- 
son to  doubt  that  it  was  applied  for  in  good 
faith,  and  with  a  design  only  of  securing  to 
the  patentee  what  he  had  actually  invented. 
To  justify  a  reissue  it  is  not  necessary  that 
the  patent  should  be  wholly  inoperative  or 
invalid.  It  is  sufficient  if  it  fail  to  secure 
to  the  patentee  all  of  that  which  he  has  in- 
vented and  claimed.   The  reissue  was  ap- 

S plied  for  so  promptly  that  no  question  can 
arise,  upon  the  facts  of  this  case,  of  an  at- 
•  tempt  to  cover  devices  which  had  been»pat- 
ented,  or  meantime  had  come  to  the  knowl- 
edge of  the  patentee.  As  was  said  in  Top- 
liff  v.  Topliff,  145  U.  8.  156,  171,  36  L.  ed. 
658,  664,  12  Sup.  Ct.  Rep.  825,  831:  "This 
court  will  not  review  the  decision  of  the  Com- 
missioner upon  the  question  of  inadvertence, 
accident,  or  mistake,  unless  the  matter  is 
manifest  from  the  record."  The  only  alter- 
native of  a  reissue  was  a  suit  upon  the  origi- 
nal patent,  in  which  the  patentee  would  oe 
compelled  to  take  his  chances  of  success,  not- 
withstanding the  error  in  his  drawing,  when 
in  case  of  defeat  the  time  in  which  to  obtain 
a  reissue  might  have  expired.  We  do  not 
think  he  should  be  driven  to  this  expedient. 

3.  The  defense  that  the  claims  of  the  Beach 
patent  were  unlawfully  expanded  pending 
the  litigation  in  the  Patent  Office  and  before 
the  final  issue  of  the  patent,  by  omitting  the 
secondary  plunger  or  strip  bender  H,  was 
considered  by  the  courts  in  both  the  first  and 
second  circuits,  and  was  held  to  be  unsup- 
ported by  the  facts.  In  his  first  application, 
made  June  10,  1685,  Beach  claimed  not  only 
4  plunger  coming  down  "to  press  the  stay 
upon  the  box,"  but  a  secondary  plunger  com- 
ing down  "to  turn  the  projecting  end  of  the 
stay  down  at  right  angles,"  although  in  the 
3d  claim  the  secondary  plunger  is  not  men- 
tioned as  an  element;  and  in  his  specification 
he  Bays  "in  some  kinds  of  work  the  stay  can 


be  applied  and  the  projecting  edge  turned 
under  without  the  use  of  the  secondary 
plunger  H;  but  in  ordinary  work  it  is  neces- 
sary." In  his  first  amendment,  filed  May  4, 
1886,  he  states  that  "in  some  cases,  with  the 
use  of  thin  stays,  the  edge  that  projects  be- 
yond the  edge  of  the  box  will  be  turned  down 
sufficiently  by  the  action  of  the  plunger  Q, 
and  without  the  use  of  the  secondary  plung- 
er H;"  and  that  "in  many  boxes  the  stay  is 
simply  pasted  down  over  the  corner  of  the 
box,  and  is  not  turned  under,  in  which  case 
the  work  can  be  done  by  using  the  angular 
form  and  one  plunger  with  a  corresponding 
angular  notch.  He  also  amended  his  1st 
claim  to  fit  this  contingency,  by  omitting 
mention  of  the  secondary  plunger,  and  add- 
ing a  4th  claim,  in  which  he  describes  the 
plunger  as  "formed  with  an  elastic  or  yield- 
ing foot" 

All  this  was  prior  to  the  invention  of  the 
Horton  machine,  which  was  first  put  into 
use  in  September,   1880.    Of  course,  the  a 
amendment  of  May,  1886,  could  not  have* 
been  made  with'reference  to  this  device.  It* 
is  true  that  in  November,  1890,  after  appli- 
cation had  been  made  for  the  Horton  patent, 
new  specifications  and  claims  were  filed,  in 
which  the  invention  was  stated  much  more 
in  detail,  and  with  much  fuller  and  more  ac- 
curate language  than  before.    But  there  ap- 
pears to  have  been  no  attempt  to  expand  the 
original  claims  for  the  purpose  of  including 
the  Horton  patent. 

The  patent  had  been  the  subject  of  an 
earnest  contest  in  the  Patent  Office  for  four 
years;  had  been  put  in  interference  with  five 
other  devices,  and  it  was  scarcely  possible 
that,  after  this  long  litigation,  the  patentee 
should  not  have  detected  defects  in  his  or- 
iginal application,  and  have  taken  this  op- 
portunity of  correcting  them.  His  experi- 
ence in  this  litigation  had  doubtless  apprised 
him  of  the  weak  points  in  his  prior  specifica- 
tion and  claims,  and  it  was  perfectly  compe- 
tent for  him  to  restate  them,  provided  his 
patent  was  not  essentially  broadened  to  cov- 
er intervening  devices. 

In  Chicago  A  N.  W.  R.  Co.  v.  Sayles,  07  U. 
S.  554,  24  L.  ed.  1053,  application  for  patent 
was  made  in  June,  1847,  and  rejected.  The 
application  remained  unaltered  until  1852, 
when  it  was  amended,  and  a  patent  granted 
with  considerable  modifications.  In  the 
meantime  other  devices  were  introduced,  in- 
cluding that  used  by  the  defendant.  It  waa 
with  reference  to  this  state  of  facts  that  the 
court  observed:  "If  the  amended  applica- 
tion and  model,  filed  by  Tanner  five  years 
later,  embodied  any  material  addition  to  or 
variance  from  the  original,— anything  new 
that  was  not  comprised  in  that, — Buch  addi- 
tion or  variance  cannot  be  sustained  on  the 
original  application.  The  law  does  not  per- 
mit such  enlargements  of  an  original  specifi- 
cation, which  would  interfere  with  other  in- 
ventors who  have  entered  the  field  in  the 
meantime,  any  more  than  it  does  in  the  case 
of  reissues  of  patents  previously  granted. 
Courts  should  regard  with  jealousy  and  dis- 
favor any  attempts  to  enlarge  the  scope  of 
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an  application  once  filed,  or  of  a  patent  once 
granted,  the  effect  of  which  would  be  to  en- 
able the  patentee  to  appropriate  other  inven- 
tions made  prior  to  such  alteration,  or  to  ap- 
propriate that  which  has,  in  the  meantime, 
k.  gone  into  public  use." 

*  Had  there  been  any  expansion  of  the  or- 

•  iginal  specification*and  claims  subsequent  to 
the  introduction  of  the  Horton  machine,  es- 
pecially if  made  with  reference  thereto,  we 
should  not  have  hesitated  to  apply  the  doc- 
trine of  that  case,  but  we  see  no  evidence  of 
an  intent  to  cover  that  machine,  unless  it 
were  already  covered,  and  agree  with  Judge 
Locombe,  that  "the  original  drawings  and 
specifications  suggest  the  claims  finally 
made,  which  recognize  and  claim  the  two  dif- 
ferent operations  of  outside  and  inside  appli- 
cations." 

4.  The  assignment  that  the  court  erred  in 
holding  that  the  reissue  expired  April  6, 
1892,  in  consequence  of  the  expiration  on 
that  date  of  the  British  Reed-Jaeger  patent 
of  April  5,  1888,  for  the  same  invention,  is 
not  supported  by  any  evidence  that  this  pat- 
ent was  obtained  by  Beach,  or  that  the  appli- 
cation for  the  same  was  authorized,  directly 
or  indirectly,  by  him.    It  is  true  that  by 
Rev.  Stat.  §  4887,  "every  patent  granted  for 
an  invention  which  has  been  previously  pat- 
ented in  a  foreign  country  shall  be  so  limited 
as  to  expire  at  the  same  time  with  the  for- 
eign patent;"  but  this  obviously  presupposes 
that  the  foreign  patent  shall  have  been  ob- 
tained by  the  American  patentee  or  with  his 
consent.    This  is  evident  from  the  somewhat 
awkward  phraseology  of  the  1st  clause  of 
the  section,  which  declares  that  "no  person 
•hall  be  debarred  from  receiving  a  patent  for 
his  invention,   ...   by  reason  of  its  hav- 
ing been  first  patented  or  caused  to  be  pat- 
ented in  a  foreign  country,"  which  evidently 
means  that  the  patentee  shall  not  be  debarred 
from  his  patent  by  reason  of  his  having  first 
patented,  or  caused  his  invention  to  be  pat- 
ented, in  a  foreign  country.    Indeed,  it 
would  be  so  manifestly  unjust  that  a  pat- 
entee should  lose  the  full  fruits  of  his  pat- 
ent by  the  fact  that  some  intermeddler  had 
caused  the  invention  to  be  patented  abroad, 
that  we  could  not  give  that  construction  to 
the  section,  unless  its  phraseology  impera- 
tively   demanded    it.   This  construction 
would  suggest  an  excellent  device  to  an  ene- 
my to  bring  about  the  termination  of  an  in- 
convenient patent.    It  seems  that  this  pat- 
ent was  applied  for  by  Reed  April  5,  1888, 
at  the  instigation  of  Jaeger  ( who  was  one  of 
the  contestants  in  the  interference  proceed- 
ings before  the  Patent  Office),  and  was  al- 
^  lowed  to  expire  April  5,  1892,  through  non- 
tit  payment  of  the  renewal  fee  required  by  Brit- 
S?  ish  law.    The'fact  that  this  patent  was  ob- 
tained through  the  instigation  of  one  who 
was  at  that  very  time  contesting  Beach's 
right  to  the  patent  before  the  Patent  Office, 
indicates  almost  conclusively  that  it  was  not 
obtained  by  Beach's  authority. 

This  reply  to  defendants'  assignment  is  so 
conclusive  that  we  have  not  thought  it  worth 
while  to  inquire  whether  the  Jaeger  British 


patent  and  the  Beach  patent  were  for  sub- 
stantially the  same  invention.  Nor  do  we 
find  it  necessary  to  express  an  opinion  wheth- 
er the  lapsing  of  a  foreign  patent  by  the  fail- 
ure of  a  patentee  to  pay  a  renewal  fee  re- 
quired by  British  law  would  shorten  the 
term  of  his  patent  here.  Batt  Refrigerat- 
ing Co.  v.  Hammond,  129  U.  S.  151,  sub  nom. 
Bate  Refrigerating  Co.  v.  O.  H.  Hammond  A 
Co.  32  L.  ed.  645,  0  Sup.  Ct.  Rep.  225;  Pokl 
v.  Anchor  Brewing  Co.  134  U.  S.  381,  33  L. 
ed.  053,  10  Sup.  Ct.  Rep.  577 ;  Bate  Refriger- 
ating Oo.  v.  Sulzberger,  157  U.  S.  30,  39  L. 
ed.  611,  15  Sup.  Ct  Rep.  608. 

5.  The  most  important  question  in  the 
case  is  that  of  infringement.  Defendants 
are  manufacturing  under  a  patent  to  James 
A.  Horton  of  December  9,  1890,  in  the  speci- 
fication of  which  the  patentee  declares  that 
his  "invention  relates  to  that  class  of  ma- 
chines for  applying  stays  to  the  corner  of 
boxes  and  box-covers,  in  which  a  rectangu- 
lar mandrel  is  employed  to  support  the  box 
or  cover  internally,  while  a  reciprocating 
plunger,  having  a  re-entrant  angle  in  its  op- 
erating face,  descends  and  bends  the  stay 
into  angular  form,  and  presses  it  upon  the 
corner  of  a  box  body  or  cover  while  the  same 
is  supported  by  the  mandrel."  Substitute 
for  the  word  "mandrel"  the  "lower  die  or  an- 
vil" of  the  Beach  patent,  and  for  "a  plunger 
having  a  re-entrant  angle  in  its  operating 
face"  a  "clamping  die  having  a  diverging 
working  face,"  and  these  elements  of  the  two 
machines  are  identical.  There  is  also  a  reel 
attached  to  the  frame  of  the  machine  for 
carrying  a  continuous  stay-strip,  a  pasting 
mechanism  consisting  of  a  wheel  rolling  in  a 
trough  of  water  which  moistens  the  gum- 
med strip,  a  feeding  mechanism  by  means  of 
which  a  sufficient  length  of  the  stay-strip  is 
pushed  forward  at  each  revolution,  and  a 
cutting  device  for  severing  the  stay-strip 
when  it  is  fed  in  between  the  opposing  dies. 

The  blade  of  the  cutting  mechanism  con- 
sists of  the  inner  edge  of  the  plunger  oper- 
ating in  connection  with  a  portion  of  the* 
frame  of  the  machine.  As  the  Horton  ma-§ 
chine  is  only  intended'to  apply  stay-strips  to  * 
the  exterior  of  a  box,  all  the  mechanism 
shown  in  the  patent  which  specifically  re- 
lates to  the  turning  in  of  the  stay-strip 
within  the  box  is  absent.  The  principal  dif- 
ference between  the  two  devices  consists  in 
the  details  of  the  mechanism,  and  in  the  fact 
that  under  the  Beach  patent  the  stay-strip 
is  fed  at  right  angles  to  the  line  of  the  op- 
posing dies  and  the  corner  joint  of  the  box, 
while  in  the  Horton  machine  the  stay-strip 
is  fed  on  a  line  parallel  to  the  line  of  the  box- 
corner,  in  other  words,  a  back  feed  instead 
of  a  side  feed;  but  they  are  both  alike  in 
that  they  grasp  the  paper  and  project  it  for- 
ward over  the  corner  of  the  box  when  the 
dies  are  open.  There  is  also  a  dissimilarity 
in  the  fact  that  the  lower  clamping  die  of 
the  Horton  machine  is  not  movable  into  and 
out  of  its  usual  working  position,  is  not 
moved  when  the  machine  is  in  operation,  and 
is  made  movable  only  for  the  purpose  of  ad- 
justment; but  as  the  device  is  only  used  for 


Digitized  by 


Google 


416 


21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


the  purpose  of  applying  stay-strips  to  the 
exterior  of  the  box-corner,  such  movability 
becomes  unnecessary,  or,  as  explained  in  the 
Beach  patent,  "the  said  anvil  I  is  herein 
shown  as  constructed  to  move  horizontally 
and  as  extending  through  a  horizontal  bear- 
ing aperture  a  in  the  frame,  by  which  it  is 
supported,  a  horizontal  movement  being  giv- 
en to  the  said  anvil  to  aid  in  turning  in  or 
pasting  stay-strips  to  the  inside  of  the  box- 
corner." 

In  the  case  of  a  pioneer  patent  like  this 
(and  while  the  patent  is  not  a  great  one,  we 
are  not  speaking  too  highly  of  it  in  calling 
it  a  pioneer  in  its  limited  field),  there  would 
be  no  difficulty  in  holding  that  these  differ- 
ences were  immaterial,  were  it  not  for  the 
fact  that  each  one  of  the  claims  is  limited  by 
the  words  "substantially  as  described."  In 
other  words,  that  unless  the  infringing  de- 
vice contains  mechanism  substantially  such 
as  is  described  in  the  patentee's  specification, 
and  shown  in  his  drawings,  there  can  be  no 
infringement.  It  was  upon  this  point,  and 
upon  this  alone,  that  there  appears  to  have 
been  any  difference  of  opinion  between  the 
circuit  court  and  the  court  of  appeals.  While 
the  words  "substantially  as  described  or  set 
forth"  are  not  absolutely  meaningless,  they 
do  not  limit  the  patentee  to  the  exact  mech- 
anism described  in  his  specification,  or  pre- 
vent recovery  against  infringers  who  have 
adapted  mechanical  equivalents  for  such 
S  mechanism.  In  determining  the  range  of 
7  such*  equivalents  much  depends  upon  the 
question  whether  the  machine  is  a  primary 
one,  or  whether  the  patent  covers  some  novel 
feature  introduced  into  an  old  machine.  It 
is  difficult  to  say  exactly  what  effect  should 
be  given  to  these  words.  In  one  sense  it 
may  be  said  that  no  device  can  be  adjudged 
an  infringement  that  does  not  substantially 
correspond  with  the  patent.  But  another 
construction,  which  would  limit  these  words 
to  the  exact  mechanism  described  in  the  pat- 
ent, would  be  so  obviously  unjust  that  no 
court  could  be  expected  to  adopt  it.  The 
authorities  really  throw  but  little  light  upon 
their  proper  interpretation.  In  Seymour  v. 
Osborne,  11  Wall.  516,  20  L.  ed.  33,  it  was 
intimated  that  a  claim  which  might  other- 
wise be  held  bad  as  covering  a  function  or 
effect,  when  containing  the  words  "substan- 
tially as  described,"  might  be  construed  in 
connection  with  the  specification  and  be 
limited  thereby;  and  when  so  construed, 
might  be  held  to  be  valid.  So  in  the  Corn- 
planter  Patent,  23  Wall.  181,  218,  sub  nam. 
Brown  v.  Ouild,  23  L.  ed.  161,  168,  it  was 
said  that  "this  clause  throws  us  back  to  the 
specification  for  a  qualification  of  the  claim, 
and  the  several  elements  of  which  the  com- 
bination is  composed."  This  rule,  however, 
is  equally  applicable  whether  these  words  be 
used  or  not.  While,  as  stated  in  Westing- 
house  v.  Boyden  Power  Brake  Co.  170  U.  8. 
«37,  558,  42  L.  ed.  1136,  1144,  18  Sup.  Ct. 
Rep.  707,  717 :  "These  words  have  been  uni- 
formly held  by  us  to  import  into  the  claim 
the  particulars  of  the  specification,"  it  was 


also  said  in  Mitchell  y.  Tilghman,  19  WalL 
287,  22  L.  ed.  125,  that  "words  of  such  im- 
port, if  not  expressed  in  the  claim,  must  be 
implied,  else  the  patent  in  many  cases  would 
be  invalid  as  covering  a.  mere  function, 
principle,  or  result,  which  is  obviously  for- 
bidden by  the  patent  law,  as  it  would  close 
the  door  to  all  subsequent  improvements." 
If  these  words  are  used,  the  patentee  may 
still  prove  infringement  in  the  use  of  a  me- 
chanical equivalent;  if  they  are  omitted,  he 
is  bound  to  prove  no  less.  Perhaps  it  would 
be  sufficient  to  say  that,  if  a  doubt  arose  up- 
on the  question  whether  the  infringing  ma- 
chine was  the  mechanical  equivalent  of  the 
patent  device,  that  doubt  should  be  resolved 
against  the  patentee  where  the  claims  con- 
tain the  words  "substantially  as  described 
or  set  forth." 

Without  determining  what  particular 
meaning,  if  any,  should  be  given  to  these 
words,  we  are  of  opinion  that  they  are  notn 
to  be  construed  as  limiting  the  patentee  to  % 
the  exact  mechanism*described :  but  that  he* 
is  still  entitled  to  the  benefit  of  the  doctrine 
of  equivalents,  and  that  it  is  still  true,  as  ob- 
served in  Morley  Sewing  Maoh.  Co.  v.  Lan- 
caster, 129  U.  S.  203,  273,  32  L.  ed.  715,  719, 
9  Sup.  Ct  Rep.  299,  302 :  "Where  an  inven- 
tion is  one  of  a  primary  character,  and  the 
mechanical  functions  performed  by  the  ma- 
chine are,  as  a  whole,  entirely  new,  all  sub- 
sequent machines  which  employ  substan- 
tially the  same  means  to  accomplish  the 
same  result  are  infringements,"  although 
the  subsequent  machine  may  contain  im- 
provements in  the  separate  mechanism  which 
go  to  make  up  the  machine. 

The  Horton  machine  not  only  accomplishes 
the  same  result  as  the  Beach  device,  but  ac- 
complishes it  by  the  employment  of  the  same 
combination  of  the  same  elements.  The 
mere  fact  that  the  continuous  strip  is  intro- 
duced between  the  dies  from  a  different  di- 
rection is  immaterial.  The  fact  that  the 
Horton  device  contains  no  mechanism  for 
turning  the  strip  into  the  inside  of  the  cor- 
ner merely  indicates  that  it  does  not  per- 
form all  the  functions  of  the  Beach  patent. 
But  it  is  no  less  an  infringement  if  it  per- 
forms its  primary  function  in  practically 
the  same  way.  We  are  not  concerned  with 
the  subordinate  differences  in  the  mechanism, 
least  of  all  with  the  different  names  given 
by  Horton  to  parts  of  his  machine  similar  to 
the  corresponding  parts  in  the  Beach  patent. 
As  the  two  machines  are  alike  in  their  func- 
tions, combination,  and  elements,  it  is  un- 
necessary to  go  further  and  inquire  whether 
they  are  alike  or  unlike  in  their  details. 

There  seems  to  be  no  denial  of  defendants' 
infringement  of  the  6th  claim.  Plaintiff's 
expert  testifies  that  he  finds  "in  the  defend- 
ants' machine  two  opposing  clamping  dies 
having  diverging  working  faces,  the  upper 
one  of  which  is  constructed  to  act  with  an 
elastic  or  yielding  pressure  to  enable  the  die 
to  operate  upon  box-corners  of  different 
thicknesses.  This  is  the  combination  referred 
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to  in  the  6th  claim,  and  it  is  found  in  the  been  infringed,  and  we  accept  their  eoncln- 

def en  (fonts'  machine."   We  do  not  And  this  sion. 

to  be  denied.   Both  the  circuit  court  and  the  The  decree  of  the  Court  of  Appeals  it 

eourt  of  appeals  found  this  claim  to  have  therefor*  affirmed. 
21  aC— 87. 
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(180  U.  a  471)   

H.  DRUSILLA    MITCHELL,  Petition*, 
v, 

FIRST  NATIONAL  BANK  OF  CHICAGO. 

judgment — ttate  deoition  affecting  pending 
Federal 


Oct.  Tbhm, 


An  appearance  In  a  state  court  of  a  claimant 
against  an  Insolvent'!  estate,  whose  claim 
la  denied  by  the  highest  court  of  the  state, 
precludes  the  claimant  from  thereafter  pro- 
ceeding against  the  Insolvent  In  a  Federal 
court,  in  a  suit  begun  before  the  proceedings 
were  Instituted  In  the  state  court,  although 
the  claimant  was  compelled  to  present  the 
claim  In  the  state  court  In  order  to  be  en- 
titled to  share  in  the  estate  there  adminis- 
tered. 

[No.  45.] 

Argued  October  11,  12,  1900.  Ordered  for 
reargument  Oetober  19,  1900.  Reargued 
January  15, 16,  1901.  Decided  March  6, 
1901. 
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N  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decision  reversing 
a  judgment  for  defendant  in  a  suit  upon  a 
guaranty.  Reversed. 

See  same  case  below,  84  C.  C.  A.  642,  02 
Fed.  Rep.  665. 

The  facta  are  stated  in  the  opinion. 
Meters.  T.  M.  Maltbie  and  C  B.  Mit- 
chell for  petitioner. 

Meters.  Percy  8.  Bryant  and  Wm,  O. 
Osvse  for  respondent 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  is  a  suit  upon  a  written  guaranty 
held  by  the  First  National  Bank  of  Chicago. 
It  was  signed  in  Connecticut  by  H.  Druailla 
Mitchell,  she  being  a  married  woman,  and  by 
others,  and  was  delivered  in  Chicago  to  the 
bank  under  circumstances  presently  to  be 
stated. 

The  circuit  court  held  that  the  liability  of 
Mrs.  Mitchell  should  be  determined  by  the 
laws  of  Connecticut.  The  circuit  court  of 
appeals  adjudged  that,  as  the  writing  was  de- 
livered to  the  bank  in  Illinois,  Mrs.  Mitchell's 
liability  was  determinable  by  the  laws  of 
that  state. 

The  case,  however,  presents  the  further 
question  whether  the  precise  matter  in  issue 
—the  liability  of  Mrs.  Mitchell  notwith- 
standing her  coverture  at  the  time  the  guar- 
anty was  signed — was    not  adjudicated 
N  against  the  bank  in  the  courts  of  Connect!- 
i-  cut  prior  to  the  final  judgment  in  the  present 
,  case,  and,  if  so,*whether  the  bank  was  con- 
eluded  by  that  adjudication,  which  remains 
unmodified. 

The  case  as  presented  by  the  pleadings 
and  by  the  agreed  facts  set  forth  in  a  writ- 
ten stipulation  of  the  parties  is  this: 

In  1891  and  prior  thereto  the  firm  of 
Morse,  Mitchell,  &  Williams,  composed  of 
Francis  E.  Morse,  Frederick  C.  Williams, 
and  George  H.  Mitchell  (the  latter  being 


the  husband  of  H.  Drusflla  Mitchell),  was 
engaged  in  mercantile  and  real-estate  busi- 
ness at  Chicago,  Illinois,  and  kept  an  account 
with  the  First  National  Bank  of  that  city. 

The  firm  became  indebted  to  the  bank  in 
the  sum  of  $20,000  or  more,  as  evidenced  by 
its  notes.  The  bank  agreed  to  continue  giv- 
ing it  credit  upon  the  condition  that  the  firm 
and  its  individual  members,  together  with 
Mrs.  Mitchell,  would  execute  a  certain  paper 
which  it  had  directed  to  be  prepared. 

Mitchell  and  his  wife  at  the  time  resided 
in  Connecticut,  and  did  not  have  a  residence 
elsewhere  after  their  marriage,  which  oc- 
curred in  1857.  He  took  the  paper  prepared 
by  the  bank,  and  brought  it  to  his  residence 
in  Connecticut,  and  there  procured  his  wife 
to  sign  the  same;  and  it  was  thereafter  by 
him  inclosed,  addressed,  and  sent  by  mail  to 
Morse,  in  Chicago,  who  delivered  the  paper 
to  the  bank. 

The  paper  referred  to  was  signed  by  Morse, 
Mitchell,  ft  Williams,  Francis  E.  Morse, 
Frederick  C.  Williams,  G.  H.  Mitchell,  and 
H.  Druailla  Mitchell,  and  was  as  follows: 
"We  hereby  request  the  First  National  Bank 
of  Chicago  to  give  and  continue  to  Morse, 
Mitchell,  ft  Williams  credit  as  they  may  de- 
sire from  time  to  time,  and  in  consideration 
of  all  and  any  such  credit  given  we  hereby 
guarantee  any  and  all  indebtedness  now  due 
or  which  may  hereafter  become  due  from 
them  to  said  bank,  to  the  extent  of  $30,000, 
and  waive  notice  of  the  acceptance  of  this 
guaranty  and  of  any  and  all  indebtedness  at 
any  time  covered  by  the  same.  This  guar- 
anty shall  continue  until  written  notice  from 
us  of  the  discontinuance  thereof  shall  be  re- 
ceived by  said  The  First  National  Bank  of 
Chicago.   Chicago,  111.,  Feb.  20th,  1891." 

The  bank  continued  to  extend  credit  toM 
Morse,  Mitchell,  ft  Williams  until  the  flrm»j 
became  insolvent  and  made  an*  assignment  • 
for  the  benefit  of  its  creditors,  on  the  80th 
day  of  July,  1893.   At  the  time  of  such  in- 
solvency and  assignment  it  held  and  owned 
the  notes  of  Morse,  Mitchell,  ft  Williams; 
renewals  of  unpaid  portions  of  the  above- 
mentioned  notes,  for  $16,600;  a  note  of 
Elizabeth  Ewing  indorsed  by  that  firm;  also 
notes  of  F.  E.  Morse  ft  Son,  with  whom 
George  H.  Mitchell  had  no  connection. 

It  appears  that  on  the  28th  day  of  Decem- 
ber, 1893,  Mrs.  Mitchell  notified  the  executor 
of  her  father  that  she  had  assigned  and  trans- 
ferred to  the  bank  all  of  her  right,  title,  and 
interest  in  so  much  of  the  testator's  estate 
as  was  then  undistributed,  and  authorized 
such  executor  to  pay  to  the  bank  all  money 
and  property  coming  to  her  or  to  which  she 
was  entitled  from  that  estate. 

The  present  action  was  brought  by  the 
bank  in  the  circuit  court  of  the  United 
States  for  the  district  of  Connecticut  on  the 
30th  day  of  December,  1895,  against  Mrs. 
Mitchell  and  her  husband.  The  complaint 
alleged  that  in  reliance  upon  and  in  consid- 
eration of  the  above  guaranty  and  promise 
the  bank  had  extended  credit  and  advanced 
money  to  Morse,  Mitchell,  ft  Williams  from 
time  to  time  and  within  the  period  specified 
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in  the  Instrument,  to  the  amount  of  $80,000 
and  for  that  amount  it  claimed  judgment. 

Mrs.  Mitchell,  by  plea  in  abatement  filed 
April  28th,  1806  (her  husband  having  died 
the  month  previous),  averred  that  at  the 
time  the  above  guaranty  was  executed,  as 
well  as  at  the  commencement  of  the  action, 
"she  was  a  married  woman,  the  wife  of 
George  H.  Mitchell,  since  deceased,  and  was 
so  married  prior  to  April  27th,  1877,  viz.,  on 
the  —  day  of   1857,  and  has  not  en- 

tered into  the  contract  authorized  by  }  2708, 
General  Statutes  of  Connecticut" 

The  section  here  referred  to,  as  well  as  the 
two  preceding  sections,  are  as  follows: 

"5  2796.  In  case  of  marriages  on  or  after 
April  20th,  1877,  neither  husband  nor  wife 
shall  acquire,  by  force  of  the  marriage,  any 
right  to  or  interest  in  any  property  held  by 
the  other  before,  or  acquired  after,  such 
marriage,  except  as  to  the  share  of  the  sur- 
^  vivor  in  the  property,  as  provided  by  law. 
^The  separate  earnings  of  the  wife  shall  be 
•  her  sole  property.  She  shall'have  power  to 
make  contracts  with  third  persons,  and  to 
convey  to  them  her  real  and  personal  estate, 
as  if  unmarried.  Her  property  shall  be  lia- 
ble to  be  taken  for  her  debts,  except  when 
exempt  from  execution,  but  in  no  case 
•hall  be  liable  to  be  taken  for  the  debts  of 
the  husband.  And  the  husband  shall  not  be 
liable  for  her  debts  contracted  before  mar- 
riage, nor  upon  her  contracts  made  after 
marriage,  except  as  provided  in  the  succeed- 
ing section. 

"§  2707.  All  purchases  made  by  either  hus- 
band or  wife  in  his  or  her  own  name  shall  be 
presumed,  in  the  absence  of  notice  to  the  con- 
trary, to  be  on  his  or  her  private  account 
and  liability;  but  both  shall  be  liable  when 
any  article  purchased  by  either  shall  have 
in  fact  gone  to  the  support  of  the  family,  or 
for  the  joint  benefit  of  both,  or  for  the  rea- 
sonable apparel  of  the  wife,  or  for  her  reason- 
able support,  while  abandoned  by  her  hus- 
band. It  shall,  however,  be  the  duty  of  the 
husband  to  support  his  family,  and  his  prop- 
erty when  found  shall  be  first  applied  to  sat- 
isfy any  such  joint  liability;  and  the  wife 
shall  in  equity  be  entitled  to  an  indemnity 
from  the  property  of  the  husband,  for  any 
property  of  her  own  that  shall  have  been 
taken,  or  for  any  money  that  she  shall  have 
been  compelled  to  pay,  for  the  satisfaction  of 
any  such  claim. 

"9  2708.  In  case  of  marriages  existing 
prior  to  April  20th,  1877,  the  provisions  of 
the  two  preceding  sections  shall  apply  when- 
ever any  husband  and  wife  have  entered,  or 
shall  hereafter  enter,  during  marriage,  into 
a  written  contract  with  each  other  for  the 
mutual  abandonment  of  all  rights  of  either 
in  the  property  of  the  other,  under  prior  stat- 
utes, or  at  common  law,  and  for  the  accept- 
ance, instead  thereof,  of  the  rights  in  said 
sections  provided,  which  contract  shall  be 
recorded  in  the  court  of  probate  of  the  dis- 
trict, and  in  the  town  clerk's  office  of  the 
town,  in  which  they  reside.  And  thereupon 
said  provisions  shall  apply  to  such  mar- 
riage."  Gen.  Stat  Conn.  1888,  pp.  610,  611. 


It  appears  that  at  a  court  of  probate  held 
at  Bristol,  Connecticut,  on  the  30th  day  of 
September,  1806,— after  the  institution  of 
the  present  suit  in  the  Federal  court,  andM 
after  commissioners  in  insolvency  in  the  pro-** 
bate  court  had  made  a  report'on  the  estate* 
of  Mrs.  Mitchell, — Edward  A.  Freeman, 
trustee  of  that  estate,  took  an  appeal  to  the 
superior  court  at  Hartford  from  "the  doings 
of  said  commissioners  in  allowing  a  claim  in 
favor  of  the  First  National  Bank  of  Chi- 
cago,"— the  same  claim  on  which  the  bank 
brought  thit  suit. 

In  the  superior  court  the  bank  filed  m 
statement  in  which  it  was  alleged  that  its 
claim  was  secured  by  an  assignment  to  it  of 
Mrs.  Mitchell's  interest  in  the  estate  of  her 
father.  Mrs.  Mitchell  filed  an  answer  deny- 
ing certain  allegations  in  that  statement,  and 
pleading,  among  other  things,  her  coverture 
at  the  time  of  the  signing  of  the  writing  re- 
lied on  by  the  bank,  and  her  residence  in  Con- 
necticut during  all  her  married  life  and 
since.  To  this  answer  the  bank  filed  a  reply. 
The  parties — the  bank  and  the  trustee  Free- 
man— consented  in  writing  that  the  case  be 
reserved  "for  the  advice  of  the  supreme  court 
of  errors  of  the  state  as  to  the  judgment  to 
be  therein  rendered,"  and  they  united  in  re- 
questing the  superior  court  "to  so  reserve 
the  case  upon  the  issues  joined  and  the 
agreed  facts."  In  conformity  with  this  re- 
quest the  case  was  reserved.  At  the  same 
time  the  parties  filed  in  that  court  their 
agreed  statement  of  facta. 

It  may  be  here  stated  that  in  Connecticut 
"questions  of  law  may  be  reserved  by  the  su- 
perior court,  court  of  common  pleas,  or  dis- 
trict court,  in  cases  tried  before  either  of 
them,  for  the  advice  of  the  supreme  court 
of  errors:  Provided,  That  no  such  questions 
shall  be  reserved  without  the  consent  of  all 
parties  to  the  record  in  such  cases;  and  tht 
court  making  such  reservation  shall,  in  the 
judgment,  decree,  or  decision  made  or  ren- 
dered in  such  cases,  conform  to  the  advice 
of  the  supreme  court  of  errors."  Gen.  Stat 
Conn.  1888,  p.  260,  9  1114. 

The  supreme  court  of  errors  of  Connecti- 
cut advised  the  superior  court  to  disallow 
every  part  of  the  claim  of  the  bank.  Speak- 
ing by  Judge  Baldwin  it  said,  among  other 
things:  "Mrs.  Mitchell,  being  a  citizen  of 
Connecticut,  married  a  citizen  of  Connecti- 
cut in  1857,  and  they  continued  to  reside  in 
this  state  until  his  death.  Her  marriage 
gave  her,  under  the  laws  of  the  state  then  in 
force,  substantially  the  status  which  be- 
longed to  a  married  woman  at  common  law. 
Her  personal  identity,  from  a  judicial  point 
of  view,  was  merged  in  that  of  her  husband.* 
"Thereafter,  during  coverture,  she  could  make? 
no  contract  that  would  be  binding  upon  her, 
even  by  his  express  authority.  1  Swift's 
Dig.  30.  If  she  assumed  to  make  such  a  con- 
tract, it  was  absolutely  void.  These  per- 
sonal disabilities  the  common  law  imposed 
partly  for  the  protection  of  the  husband  and 
partly  for  that  of  the  wife.  To  preserve 
what  property  rights  remained  to  her,  as  far 
as  might  be,  against  his  creditors,  various 
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statutes  were  from  time  to  time  enacted,  un- 
til Una  long  ago  became  recognized  as  the 
established  policy  of  the  state.  Jackson  v. 
Hubbard,  86  Conn.  10,  15.  These  statutes 
were  mainly  designed  to  protect  her  against 
others.    The  common  law  was  sufficient  to 

Jrotect  her  against  herself,  and  prior  to 
S77  it  precluded  her  from  making  any  con- 
tract as  surety  for  her  husband.  Eilboum 
r.  Brown,  56  Conn.  149, 14  Atl.  784.  A  stat- 
ute of  that  year  establishes  a  different  rule 
for  women  married  after  its  enactment,  but 
does  not  enlarge  the  rights  of  those  previous- 
ly married.  Gen.  Stat.  Conn.  §  2796.  When- 
ever a  peculiar  status  is  assigned  by  law  to 
the  members  of  any  particular  class  of  per- 
sons, affecting  their  general  position  in  or 
with  regard  to  the  rest  of  the  community, 
no  one  belonging  to  such  class  can  vary  by 
any  contract  the  rights  and  liabilities  in- 
cident to  this  status.  Anson,  Principles  of 
Contract,  328.  If  he  could,  his  private 
agreements  would  outweigh  the  law  of  the 
land.  Jut  publicum  privatorum  pactis  mu- 
tari  non  potest.  Coverture  constitutes  such 
a  status,  and  one  of  its  incidents  in  this  state 
at  the  time  of  Mrs.  Mitchell's  marriage  was 
a  total  disability  to  contract.  So  far  as  con- 
tracts of  suretyship  for  their  husbands  are 
concerned,  the  disability  of  women  married 
before  1877  remains  absolute  unless  both 
husband  and  wife  have  executed  for  public 
record  a  written  contract  by  which  both  ac- 
cede to  the  provisions  of  the  statute  of  that 
year,  and  accept  the  rights  which  it  offers  to 
them.  Gen  Stat.  §  2798.  No  such  contract 
was  ever  executed  by  Mrs.  Mitchell. 

"The  claim  in  favor  of  the  First  National 
Bank  of  Chicago,  which  has  been  allowed  by 
the  commissioners  on  her  estate,  was  founded 
on  a  debt  due  from  a  mercantile  firm  in  Illi- 
nois  of  which  her  husband  was  a  member,  for 
t>  which  she  had  assumed  to  make  herself  re- 
2  sponsible,  as  guarantor,  by  a  writing«dated 
in  Illinois,  but  signed  in  this  state.  .  .  . 
He  [the  husband]  sent  the  paper,  as  Boon  as 
it  was  completed,  not  to  the  bank,  but  to  an- 
other of  the  principals.  If  he  represented 
anyone  but  himself,  it  was  his  copartners. 
The  delivery  of  the  paper  by  his  wife  to  him, 
therefore,  after  her  signature  had  been  at- 
tached, was  not  a  delivery  to  the  bank,  but 
simply  purported  to  give  him  authority  as 
her  agent  to  make  or  procure  such  a  delivery 
at  some  subsequent  time.  .  .  .  Engage- 
ments which  coverture  prevents  a  woman 
from  making  herself  she  cannot  make 
through  the  interposition  of  an  agent  whom 
she  assumes  to  constitute  as  such  in  the  state 
of  her  domicil.  If  this  were  not  so,  the  law 
could  always  be  evaded  by  her  appointment 
of  an  attorney  to  act  for  her  in  the  execu- 
tion of  contracts.  No  principle  of  comity 
•an  require  a  state  to  lend  the  aid  of  its 
courts  to  enforce  a  security  which  rests  on  a 
transgression  of  its  own  law  by  one  of  its 
own  citizens,  committed  within  its  own  ter- 
ritory. Such  was,  in  effect,  the  act  by  which 
Mrs.  Mitchell  undertook  to  do  what  she  had 
no  legal  capacity  to  do,  by  making  her  hus- 
band her  agent  to  deliver  the  guaranty  to 


the  bank.  He  had  no  morepower  to  make  it 
operative  by  delivery  in  Chicago  to  one  of 
his  creditors  in  Illinois  than  he  would  have 
had  to  make  it  operative  by  delivery  here  had 
it  been  drawn  in  favor  of  one  of  his  oreditors 
in  Connecticut.  It  is  not  the  place  of  de- 
livery that  controls,  but  the  power  of  de- 
livery. The  superior  court  is  advised  to  dis- 
allow all  and  every  part  of  the  claim  of  the 
First  National  Bank."  Freeman's  Appeal, 
08  Conn.  533,  542,  37  L.  R.  A.  452,  455,  37 
Atl.  420,  422. 

The  opinion  of  the  supreme  court  of  errors 
of  Connecticut  was  rendered  February  23d, 
1897 ;  and  on  March  2d,  1897,  the  superior 
court,  in  conformity  with  the  advice  of  the 
former  court,  entered  judgment  disallowing 
the  claims  of  the  bank  against  the  estate  of 
Mrs.  Mitchell. 

After  this  judgment  the  bank  proceeded 
with  the  case  commenced  by  it  in  the  circuit 
court  of  the  United  States  on  the  30th  day 
of  December,  1895,  just  as  if  nothing  had  oc- 
curred in  the  state  courts  affecting  its  claim. 
Mrs.  Mitchell  on  May  22d,  1897,  filed  in  that 
court  a  substitute  plea  in  abatement,  asking  x 
judgment  in  her  favor,  "because  she  signed^ 
said  writing/Exhibit  'A'  [the  writing  of  Feb-» 
ruary  20th,  1891]  at  her  domicil  in  Bristol, 
in  the  state  of  Connecticut,  and  was,  at  the 
time  of  signing  the  same,  a  married  woman, 
the  wife  of  said  George  H.  Mitchell,  to  whom 
she  was  married  in  1857,  at  said  Bristol, 
where  she  has  ever  since  resided."  She  also 
filed  on  May  26th,  1897,  an  answer  alleging 
that  she  signed  said  guaranty  at  her  domicil 
in  Connecticut,  and  not  elsewhere,  she  being 
then  a  married  woman,  and  stating  that  said 
copartnership  at  the  time  the  alleged  guar- 
anty was  signed,  and  prior  thereto,  "was  in- 
debted to  the  plaintiff  in  a  large  sum,  viz., 
$25,000  and  more,  and  the  plaintiff  did  not 
thereafter  give  said  copartnership  additional 
credit,  but  such  indebtedness  was  largely  re- 
duced." Subsequently,  June  8th,  1897,  the 
parties,  having  previously  stipulated  in 
writing  to  waive  a  jury,  filed  in  the  circuit 
court  an  agreed  statement  of  facts  which  did 
not  materially  differ  from  the  one  filed  in  the 
superior  court  at  Hartford. 

The  circuit  court  of  the  United  States  gave 
judgment  for  the  defendant.  It  referred  to 
the  above  decision  of  the  supreme  court  of  er- 
rors of  Connecticut,  and  said,  among  other 
things:  "The  capacity  of  citizens  of  a 
state,  so  long  as  they  actually  remain  within 
the  borders  of  the  state,  would  seem  to  be  a 
matter  of  local  law,  to  be  controlled  by  the 
laws  of  the  state,  and  not  to  be  evaded  by 
the  simple  device  of  sending  or  mailing  a 
letter  to  some  other  state.  Suppose  that  the 
laws  of  some  state  should  provide  that  in- 
fants might  attain  their  majority  and  be- 
come capable  of  contracting  at  the  age  of 
eighteen  years,  could  it  be  held  that  a  minor 
eighteen  years  old  in  Connecticut  could,  by 
mailing  a  contract  to  that,  state,  subject  his 
property  in  Connecticut  to  execution  against 
the  will  of  his  guardian  and  against  the  de- 
termination of  the  legislature  and  courts  of 
Connecticut?   ...   In  the  present  ease 
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the  law  by  which  the  invalidity  at  a  contract 
is  established  is  the  common  law,  and  the  de- 
cisions that  a  married  woman  has  capacity 
to  make  such  contracts  are  founded  upon 
local  statutes.  In  these  circumstances  I 
think  it  is  the  duty  of  this  court  to  follow 
the  decision  of  the  Connecticut  court  of  last 
resort."  84  Fed.  Rep.  90. 
i  The  case  was  carried  by  the  bank  to  the 
;  circuit  court  of  appeals,  in  which  court  the 
judgment  was  reversed,  with'instructions  to 
the  circuit  court  to  render  a  judgment  in 
favor  of  the  bank  for  the  amount  due  by  the 
terms  of  the  guaranty  of  February  20th, 
1891.  That  court,  one  of  its  members  dis- 
senting, held  that  the  guaranty  in  question 
became  effective  and  was  to  be  deemed  to 
have  been  made  when  delivered  in  Illinois, 
and  that  its  validity  as  a  contract  was  de- 
terminable by  the  law  of  that  state,  and  not 
by  the  laws  of  Connecticut.  The  court  said: 
"We  are  extremely  reluctant  to  differ  with 
the  supreme  court  of  Connecticut  in  a  case 
involving  the  same  facts,  between  substanti- 
ally the  same  parties,  not  only  because  the 
opinion  of  that  learned  tribunal  is  always 
entitled  to  great  consideration,  but  also  be- 
cause it  is,  in  a  sense,  unseemly  that  there 
should  be  diverse  judgments  under  such  cir- 
cumstances between  a  Federal  court  sitting 
in  that  state,  and  the  highest  court  of  the 
state.  But  the  case  is  one  which  concerns 
the  rights  of  a  citizen  of  Illinois,  acquired 
before  the  decision  of  the  state  court;  and 
its  decision  depends,  not  upon  the  construc- 
tion of  local  laws,  but  upon  the  application 
of  the  principles  of  general  jurisprudence. 
In  such  cases  the  Federal  courts  are  in  duty 
bound  to  exercise  their  own  independent 
judgment.  In  view  of  the  decision  of  the 
supreme  court  of  Connecticut,  we  should  be 
glad  to  certify  the  question  which  we  have 
thus  considered  to  the  supreme  court  for  its 
instructions,  but  we  do  not  feel  authorized  to 
do  so,  especially  as  that  tribunal,  under  the 
power  to  issue  a  certiorari,  can  review  our 
judgment  if  it  sees  fit."  34  C.  C.  A.  542  ;  92 
Fed.  Rep.  665. 

In  the  view  we  take  of  this  case  it  is  not 
necessary  to  inquire  whether  the  liability  of 
Mrs.  Mitchell  under  the  writing  of  February 
20th,  1891,  was  determinable  by  the  laws  of 
Connecticut  or  by  the  laws  of  Illinois.  If, 
as  the  bank  contends,  that  writing  became  a 
contract  when  delivered  to  the  bank  in  Illi- 
nois, and  not  before,  and  if,  as  is  also  con- 
tended, Mrs.  Mitchell  was  liable  thereon  by 
the  laws  of  that  state,  although  she  was  a 
married  woman  at  the  time  of  signing  the 
writing  in  Connecticut  where  she  resided,  tne 
question  remains  whether  the  parties  were 
not  concluded  by  the  final  judgment  of  the 
Hartford  county  superior  court  based  upon 
the  judgment  rendered  in  the  supreme  court 
of  errors  of  Connecticut.  There  can  be  no 
doubt  that  the  identical  question  now  pre- 
sented— namely,  as  to  the  liability  of  Mrs. 
Mitchell  on  the  writing  in  suit  notwithstand- 
ing her  coverture — arose  in  the  superior 


court  upon  appeal  from  the  allowance  of  the 
bank's  claim  by  the  probate  court;  and,  at 
we  have  seen,  the  parties  united  in  the  re- 
quest that  the  case  be  reserved  for  the  ad- 
vice of  the  supreme  court  of  errors  of  Con- 
necticut, and  the  latter  court,  upon  full  con- 
sideration, advised  the  disallowance  of  all 
and  every  part  of  the  bank's  claim.  To  that 
advice  the  superior  court,  as  it  was  compelled 
to  do  by  the  laws  of  Connecticut,  conformed 
in  its  final  adjudication  of  the  bank's  claim. 
The  bank  then  turned  to  the  Federal  court 
as  if  nothing  had  been  adjudicated  in  the 
courts  of  Connecticut,  and  sought  a  judg- 
ment in  support  of  the  same  claim  that  had 
been  rejected  by  the  state  court  in  the  case 
between  it  and  the  trustee  of  the  estate  of 
Mrs.  Mitchell. 

We  are  of  opinion  that  the  bank  was  con- 
cluded by  the  judgment  in  the  state  court. 
In  the  recent  case  of  Southern  P.  R.  Co.  v. 
United  States,  108  U.  8.  1,  48,  42  L.  ed.  355, 
376,  18  Sup.  Ct  Rep.  18,  27,  we  said,  after 
an  extended  examination  of  the  adjudged 
cases,  that  "a  right,  question,  or  fact  dis- 
tinctly put  in  issue  and  directly  determined 
by  a  court  of  competent  jurisdiction,  as  a 
ground  of  recovery,  cannot  be  disputed  in  a 
subsequent  suit  between  the  same  parties  or 
their  privies ;  and  even  if  the  second  suit  is 
for  a  different  cause  of  action,  the  right, 
question,  or  fact  once  so  determined  must, 
as  between  the  same  parties  or  their  privies, 
be  taken  as  conclusively  established,  so  long 
as  the  judgment  in  the  first  suit  remains  un- 
modified. This  general  rule  is  demanded  by 
the  very  object  for  which  civil  courts  have 
been  established,  which  is  to  secure  the  peace 
and  repose  of  society  by  the  settlement  of 
matters  capable  of  judicial  determination. 
Its  enforcement  is  essential  to  the  mainten- 
ance of  social  order;  for  the  aid  of  judicial 
tribunals  would  not  be  invoked  for  the  vin- 
dication of  rights  of  persons  and  property, 
if,  as  between  parties  and  their  privies,  con- 
clusiveness did  not  attend  the  judgments  of 
such  tribunals  in  respect  of  all  matters  prop- 
erly put  in  issue  and  actually  determined  by 
them."  The  authorities  cited  in  the  margin  H 
illustrate  the  rule.f  * 
•  It  is  said  that  the  question  here  presented  • 


IHopkint  v.  Lee,  6  Wheat.  109,  113.  6  L.  ed. 
218,  219;  Smith  v.  Kernochen,  7  How.  198. 
210.  12  L.  ed.  066,  678;  Thompton  v.  RoberU, 
24  How.  238,  240,  16  L.  ed.  648,  650 ;  Wathing- 
ton,  A..  *  O.  Steam  Packet  Co.  v.  Sickles,  24 
How.  S83,  340,  841,  343,  16  L.  ed.  650,  652. 
BK8 ;  Jewel!  v.  Place,  94  U.  S.  606,  608,  24  L. 
ed.  214,  215;  Cromwell  v.  Bae  County,  04  U. 
S.  851,  24  L.  ed.  195 ;  Campbell  v.  Rankin,  99 
D.  S.  261,  26  L.  ed.  435 ;  Uaton  Lumber  Co.  v. 
Buchtel,  101  U.  8.  638,  25  L.  ed.  1073 ;  Bletcll 
v.  Sprint  Valley  Ttcp.  124  U.  S.  225,  230,  31  L. 
ed.  411,  413,  8  Sup.  Ct.  Rep.  495 ;  Johneon 
Steel  Street  R.  Co.  v.  Wharton,  152  D.  S.  252, 
88  L.  ed.  429,  14  Sup.  Ct.  Rep.  608;  Last 
Chance  Uln.  Co.  v.  Tyler  Ml*.  Co.  157  II.  8. 
683,  691,  39  L.  ed.  859,  863,  15  Sup.  Ct.  Rep. 
733 ;  Foreyth  r.  Hammond,  166  U.  S.  506,  518, 
41  L.  ed.  1095,  1100,  17  Sop.  Ct.  Rep.  1004; 
New  Orleant  v.  Cititent'  Bank,  167  U.  8.  871, 
896,  42  L.  ed.  202,  210,  17  Sup.  Ct  Sep  905. 
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was  one  of  general  jurisprudence,  involving 
the  rights  of  citizens  of  different  states,  and 
that  the  circuit  court  was  not  bound  to  ac- 
cept the  views  of  the  state  court,  but  was  at 
liberty,  indeed  under  a  duty,  to  follow  its 
own  independent  judgment  as  to  the  legal 
rights  of  the  parties.  Burgees  v.  Seligmatx, 
107  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct  Rep. 
10.  If  it  were  true  that  the  question  was  in 
whole  or  in  part  one  of  general  law,  the 
thing  adjudged  by  the  state  court,  when 
properly  brought  to  the  attention  of  the  cir- 
cuit court,  would  still  be  conclusive  between 
the  same  parties  or  their  privies.  Whatever 
may  be  the  nature  of  a  question  presented  for 
judicial  determination, — whether  depending 
on  Federal,  general,  or  local  law, — if  it  be 
embraced  by  the  issues  made,  its  determina- 
tion by  a  court  having  jurisdiction  of  the 
parties  and  of  the  subject-matter  binds  the 
parties  and  their  privies  so  long  as  the  judg- 
ment remains  unmodified  or  unreversed. 

It  is  also  said  that,  after  this  suit  was 
brought  in  the  Federal  court,  the  defendant 
made  a  voluntary  assignment  in  insolvency 
under  the  statutes  of  Connecticut;  that  a 
master  was  appointed  who  took  possession  of 
all  of  the  property  assigned  for  the  benefit 
of  creditors;  that  commissioners  were  ap- 
pointed to  receive  and  adjust  claims  on  her 
estate;  and  that  it  was  necessary  for  the 
bank  to  present  its  claims  to  the  commis- 
sioners, or  be  forever  barred  from  sharing  in 
the  assets  of  such  estate.  Therefore  it  is 
contended  that  the  bank's  appearance  in  the 
state  court  was  compulsory,  and  that  such 
appearance,  although  followed  by  an  adverse 
final  judgment  in  the  state  court,  did  not 
operate  as  a  surrender  of  its  right  to  there- 
after proceed  to  final  judgment  in  the  Fed- 
eral court  in  respect  of  the  same  matter. 
These  suggestions  are  without  force.  We 
ndo  not  suppose  that  the  bank  acquired  any 
<»  lien  upon  the  property  of  Mrs.  Mitchell 
7  merely  by  bringing  its  suit  in  the  Federal 
court,  or  that  the  bringing  of  that  suit  pre- 
vented her  from  making  such  an  assignment 
of  her  property  for  the  benefit  of  creditors 
as  the  laws  of  the  state  of  which  she  was  a 
citizen  permitted.  It  may  be  that  the  bank 
could  not  have  shared  in  the  particular  es- 
tate assigned  and  in  the  custody  of  the  trus- 
tee Freeman  without  presenting  its  claim  to 
the  commissioners.  Still  if  the  bank  had 
not  appeared  iu  the  state  court,  nothing  that 
could  have  been  done  by  the  tribunal  admin- 
istering the  assigned  estate  would  have  re- 
lieved Mrs.  Mitchell  altogether  from  any  ob- 
ligation to  the  bank  which  she  had  legally 
incurred  by  having  signed  the  guaranty  of 
February  20th,  1891.  The  bank  could  have 
kept  out  of  the  state  court,  and  proceeded  to 
a  final  judgment  in  the  Federal  court,  tak- 
ing its  chances  to  enforce  the  collection  of 
such  judgment.  Instead  of  doing  that,  it 
presented  its  claim  to  the  commissioners, 
and  invoked  the  judgment  of  the  highest 
court  of  Connecticut  upon  the  question  of  the 
liability  of  Mrs.  Mitchell  notwithstanding 


her  coverture  at  the  time  she  signed  the  writ- 
ing in  question.  Its  appearance  in  the  state 
court  was  not,  in  any  legal  sense,  a  compul- 
sory one,  but  was  made  in  its  own  interest, 
for  the  purpose  of  obtaining  a  share  of  the 
proceeds  of  certain  property  assigned  for  the 
benefit  of  creditors.  It  united  with  the 
trustee  in  having  the  case  reserved  for  the 
advice  of  the  supreme  court  of  errors  upon 
the  question  whether  the  coverture  of  Mrs, 
Mitchell  constituted  a  defense  against  its 
claim;  knowing,  as  it  muBt  be  conclusively 
presumed  it  did  know,  that  such  advice  when 
given  would,  under  the  laws  of  Connecticut, 
absolutely  control  the  final  action  of  the  su- 
perior court  Having  failed  in  its  effort  to 
have  the  state  court  adjudge  that  Mrs.  Mit- 
chell was  liable  on  the  writing  in  suit  not- 
withstanding her  coverture  at  the  time  of 
signing  it,  the  bank  cannot  be  permitted  to 
relitigate  that  question  in  disregard  of  the 
final  judgment  against  it,  and  seek  a  judg- 
ment in  another  court,  which,  if  rendered  in 
its  favor,  could  rest  only  upon  grounds  which 
the  state  court  had  held,  aa  between  it  and 
the  trustee  of  Mrs.  Mitchell's  estate,  could 
not,  in  law,  be  sustained.  Although  it  does 
not  appear  that  Mrs.  Mitchell  was,  in  form.w 
a  party  to  the  proceedings  in  the  state  court,? 
she'vas  in  privity  with  the  trustee  who  held* 
her  estate  for  the  benefit  of  creditors.  It 
was  admitted  at  the  bar  that  a  judgment  in 
that  court  in  favor  of  the  bank  would  have 
concluded  the  question  of  her  liability.  If 
the  writing  in  suit  was  binding  upon  her 
notwithstanding  her  coverture  when  signing 
it,  then  the  bank  was  a  creditor  entitled  to  its 
proportionate  part  of  the  proceeds  of  the  es- 
tate to  be  administered  for  creditors.  When, 
therefore,  the  state  court  adjudged  that  the 
coverture  of  Mrs.  Mitchell  protected  her 
against  liability  for  any  claim  based  upon 
that  writing,  and  that  the  bank  was  not  en- 
titled, in  virtue  of  its  provisions,  to  be  re- 
garded as  a  creditor  of  Mrs.  Mitchell,  there 
was  a  judicial  determination,  by  a  tribunal 
of  competent  jurisdiction,  of  the  material 
question  involved  in  this  case,  and  conse- 
quently the  bank  could  not,  in  a  suit  in  an- 
other court  against  Mrs.  Mitchell,  reopen 
that  question.  The  circuit  court  had  before 
it,  by  agreement  of  the  parties,  a  copy  of  the 
record  of  the  proceedings  in  the  state  courts; 
and  upon  the  evidence  furnished  by  that  rec- 
ord the  question  was  distinctly  presented 
whether  those  proceedings,  in  connection 
with  the  defendant's  plea  of  coverture,  con- 
stituted a  defense  against  the  plaintiff's 
cause  of  action  based  upon  the  writing  of 
February  20th,  1891. 

In  our  opinion,  for  the  reasons  we  have 
given,  the  circuit  court  properly  adjudged 
that  the  decision  of  the  state  court  should 
control  the  rights  of  the  parties  in  this  case, 
and  therefore  that  the  law  was  for  the  de- 
fendant. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals must  be  reverted,  and  the  judgment  of 
the  Circuit  Court  is  affirmed. 
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(180  U.  S.  462) 

W.  W.  CARQILL  COMPANY,  Plff.  in  Brr, 

«. 

STATE  OF  MINNESOTA  em  rel.  RAIL- 
ROAD &  WAREHOUSE  COMMISSION. 

Constitutional  law — license  for  elevator  or 
warehouse — storing  grain  of  the  proprietor 
only — elevator  as  a  public  market— inter- 
ference with  interetate  oommeroe. 

1_  The  requirement  of  a  license  tor  a  ware- 
house by  Minn.  Gen.  Laws  1885,  chap.  148, 
p.  813,  regulating  elevators  and  warehouses 
on  railroad  rights  of  way  or  lands  used  In 
connection  with  a  railway  at  stations  and 
sidings.  Is  not  forbidden  by  U.  8.  Const.  14th 
Amend.,  In  case  of  a  warehouse  used  exclu- 
sively for  the  storage  of  the  grain  of  the  own- 
er, where  the  warehouse  is  used  tor  the  par- 
pose  of  buying  grain  from  the  public,  and  Is 
a  sort  of  public  market,  and  the  warehouse- 
man, a  party  In  Interest,  acts  as  marketmas- 
ter,  welghmaster,  Inspector,  and  grader  of 
the  grain, 

S.  The  construction  of  a  state  statute  by  the 
state  court  Is  to  be  accepted  by  the  Federal 
court  In  determining  whether  the  statute 
violates  the  Federal  Constitution. 

S.  The  acceptance  of  a  license  under  a  state 
law  does  not  Impose  upon  the  licensee  an 
obligation  to  respect  or  to  comply  with  any 
provisions  of  the  statute,  or  any  regulations 
prescribed  by  state  authorities,  that  are  re- 
pugnant to  the  Constitution  of  the  United 
States. 

4.  The  classification  of  elevators  and  ware- 
houses on  a  railroad  right  of  way  or  depot 
grounds,  and  other  lands  used  In  connection 
with  the  railway  at  stations  and  sidings  oth- 
er than  at  terminal  points,  as  made  by  Minn. 
Gen.  Laws  1896,  chap.  148,  p.  813,  requiring 
a  license  for  such  elevators  and  warehouses, 
does  not  deny  to  the  proprietors  the  equal 
protection  of  the  laws  because  a  license  is 
not  required  for  elevators  and  warehouses 
differently  situated. 

5.  The  fact  that  grain  stored  In  an  elevator  Is 
to  be  shipped  oat  of  the  state  does  not  make 
a  state  statute  requiring  a  license  for  con- 
ducting the  business  of  such  elevator  in  the 
state  amount  to  a  regulation  of  Interstate 
commerce. 

[No.  116.] 

Argued  and  Submitted  December  S,  i,  1900. 
Decided  ilaroh  5,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  decision 
reversing  a  judgment  for  defendant  in  an  ac- 
tion by  the  state  to  enjoin  the  operation  of 
an  elevator  and  warehouse  until  *  license  is 
obtained.  Affirmed. 

See  same  case  below,  77  Minn.  223,  79  N. 
W.  902. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ralph  Whelan  for  plaintiff  in  error. 

Mr.  W.  B.  Douglass  submitted  the  case 
for  defendant  in  error,  and  Mr.  W.  J.  Dona- 
hower  was  with  him  on  the  brief. 

*  Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  present  action  was  brought  in  one  of 
the  courts  of  Minnesota,  in  the  name  of  the 
State,  against  the  W.  W.  Cargill  Company, 
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a  Wisconsin  corporation.  The  relief  sought" 
was  a  decree*perpetually  enjoining  the  de-» 
fendant  from  operating  a  certain  elevator 
and  warehouse  owned  by  it,  situated  on  the 
right  of  way  of  the  Chicago,  Milwaukee,  it 
St.  Paul  Railway  Company,  in  the  village  of 
Lanesboro,  Minnesota,  until  it  should  nave 
obtained  a  license  from  the  railroad  &  ware- 
house commission  of  that  state. 

The  suit  is  based  on  a  statute  of  Minneso- 
ta, approved  April  16th,  1895,  and  entitled 
"An  Act  to  Regulate  the  Receipt,  Storage, 
and  Shipment  of  Grain  at  Elevators  and 
Warehouses  on  the  Right  of  Way  of  Rail- 
roads, Depot  Grounds,  and  Other  Lands  used 
in  Connection  with  Such  Line  of  Railway  in 
the  State  of  Minnesota,  at  Stations  and  Sid- 
ings, Other  than  at  Terminal  Points."  Gen. 
Laws,  Minn.  1895,  chap.  148,  p.  313. 

It  seems  to  be  necessary  to  a  clear  under- 
standing of  the  case,  and  to  the  disposition 
of  some  of  the  questions  presented  lor  con- 
sideration, that  the  entire  act  be  examined.- 
It  is  therefore  given  in  full  in  the  margin. f  § 
*  We  here  give  only  the  first  and  second  sea-* 
tions  of  the  act:  tf 

"8  1.  All  elevators  and  warehouses  in  § 
which  grain  is  received,*  stored,  shipped  or  • 
handled,  and  which  are  situated  on  the  rights 
of  way  of  any  railroad,  depot  grounds,  or  $ 
any  lands  acquired* or  reserved  by  any  rail-* 
road  company  in  this  state  to  be  used  in  con-a 
nection  with  its  line  of  railway  at  any  sta-a 
tion  or  siding*  in  this  state,  other  than  at? 
terminal  points,  are  hereby  declared  to  be  a 
public  elevators,  and  shall  be  under  the  su-$ 
pervision  and*subject  to  the  inspection  of* 
the  railroad  &  warehouse  commission  of  the 


t  I  1.  All  elevators  and  warehouses  In  which 
grain  Is  received,  stored,  shipped,  or  handled, 
and  which  are  situated  on  the  right  of  way  of 
any  railroad,  depot  grounds,  or  any  lands  ac- 
quired or  reserved  by  any  railroad  company  In 
this  state  to  be  used  in  connection  with  Its  Una 
of  railway  at  any  station  or  siding  In  this 
state,  other  than  at  terminal  points,  are  hereby 
declared  to  be  public  elevators,  and  shall  be 
under  the  supervision  and  subject  to  the  Inspec- 
tion of  the  railroad  ft  warehouse  commission 
of  the  state  of  Minnesota,  and  shall,  tor  the 
purposes  of  this  act  be  known  and  designated 
as  public  country  elevators  or  country  ware- 
houses. 

"It  shall  be  unlawful  to  receive,  ship,  store, 
or  handle  any  grain  In  any  such  elevator  or 
warehouse,  unless  the  owner  or  owners  thereof 
shall  have  procured  a  license  therefor  from  the 
state  railroad  ft  warehouse  commission,  which 
license  shall  be  Issued  for  the  fee  of  $1  per  year, 
and  only  upon  written,  application  under  oath, 
specifying  the  location  of  such  elevator  or  wars- 
house  and  the  name  of  the  person,  Arm,  or  cor- 
poration owning  and  operating  such  elevator  or 
warehouse,  and  the  names  of  all  the  members 
of  the  Arm,  or  the  names  of  all  the  officers  of 
the  corporation,  owning  and  operating  such  ele- 
vator or  warehouse,  and  all  moneys  received 
for  such  licenses  shall  be  turned  over  to  the 
state  grain  Inspection  fund.  Such  license  shall 
confer  upon  the  licensee  full  authority  to  oper- 
ate such  warehouse  or  elevator  In  accordance 
with  the  laws  of  this  state  and  the  rales  and 
regulations  prescribed  by  said  commission,  and 
every  person,  company,  or  corporation  receiv- 
ing such  license  shall  be  held  to  have  accepted 


Digitized  by 


Google 


424 


21  SUPREME  COURT  REPORTER. 


Oct.  Teem, 


state  of  Minnesota,  and  ■hall,  for  the  pur- 
poses of  this  act,  be  known  and  designated  as 
public  country  elevators  or  country  ware- 
o  houses.  It  shall  be  unlawful  to  receive, 
§  ship,  store,  or  handle  any  grain,  in  any  such 
•  elevator  or  warehouse,  ♦unless  the  owner  or 
owners  thereof  shall  have  procured  a  license 
therefor  from  the  state  railroad  &  ware- 
house commission,  which  license  shall  be  is- 
sued for  the  fee  of  $1  per  year,  and  only  up- 
on written  application  under  oath,  specify- 
ing the  location  of  such  elevator  or  ware- 
house and  the  name  of  the  person,  firm,  or 
corporation  owning  and  operating  such  ele- 
vator or  warehouse,  and  the  names  of  all  the 
members  of  the  firm,  or  the  names  of  all  the 
officers  of  the  corporation,  owning  and  oper- 
ating such  elevator  or  warehouse,  and  all 
moneys  received  for  such  licenses  shall  be 
turned  over  to  the  state  grain  inspection 


fund.  Such  license  shall  confer  upon  the  li- 
censee full  authority  to  operate  such  ware- 
house or  elevator  in  accordance  with  the 
laws  of  this  state  and  the  rules  and  regula- 
tions prescribed  by  said  commission,  and 
every  person,  company,  or  corporation  re- 
ceiving such  license  shall  be  held  to  hare  ac- 
cepted the  provisions  of  this  act,  and  there- 
by to  have  agreed  to  comply  with  the  same. 
If  any  elevator  or  warehouse  is  operated  in 
violation  or  in  disregard  of  the  laws  of  this 
state  its  license  shall,  upon  due  proof  of  this 
fact,  after  proper  hearing  and  notice  to  the 
licensee,  be  revoked  by  the  said  railroad  & 
warehouse  commission.  Every  such  license 
shall  expire  on  the  31st  day  of  August  of 
each  year. 

"5  2.  No  person,  firm,  or  corporation  shall 
in  any  manner  operate  such  public  country 
elevator  or  country  warehouse  without  hav- 


the  provisions  of  this  act,  and  thereby  to  have 
agreed  to  comply  with  the  same. 

"If  any  elevator  or  warehouse  Is  operated  In 
violation  or  In  disregard  of  the  laws  of  this 
state  Its  license  shall,  upon  due  proof  of  this 
fact,  after  proper  hearing  and  notice  to  the  li- 
censee, be  revoked  by  the  said  railroad  &  ware- 
house commission.  Every  such  license  shall 
expire  on  the  31st  day  of  August  of  each  year. 

"(  2.  No  person,  firm,  or  corporation  shall 
In  any  manner  operate  such  public  country  ele- 
vator or  country  warehouse  without  having  a 
license  as  specified  In  theprecedlngsection  ;  and 
any  attempt  to  operate  such  elevator  or  ware- 
house without  such  license  shall  be  deemed  a 
misdemeanor,  to  be  punished  as  hereinafter  pro- 
vided ;  and  any  attempt  to  operate  such  elevator 
or  warehouse  In  violation  of  law  and  without 
having  the  license  herein  prescribed  may  upon 
complaint  of  the  party  aggrieved,  and  upon  com- 
plaint of  the  railroad  &  warehouse  commission, 
be  enjoined  and  restrained  by  the  district  court 
for  the  county  In  which  the  elevator  or  ware- 
bouse  In  question  is  situate,  by  temporary  and 
permanent  injunction,  conformably  to  the  pro- 
cedure in  civil  actions  In  the  district  court. 

"(  8.  The  railroad  &  warehouse  commission 
•hall  before  the  1st  of  September  of  each  year, 
and  as  much  oftener  as  they  shall  deem  proper, 
make  and  promulgate  all  suitable  and  necessary 
rules  and  regulations  for  the  government  and 
control  of  public  country  elevators  and  public 
country  warehouses,  and  the  receipt,  storage, 
handling,  and  shipment  of  grain  therein  and 
therefrom,  and  the  rates  of  charges  therefor, 
and  the  rates  so  fixed  shall  be  deemed  prima 
facie  responsible  and  proper;  and  such  rules 
and  regulations  shall  be  binding  and  have  the 
force  and  effect  of  law ;  and  a  printed  copy  of 
such  rules  and  regulations  shall  at  all  times  be 
posted  in  a  conspicuous  place  in  each  of  said 
elevators  and  warehouses,  for  the  free  Inspec- 
tion of  the  public. 

"|  4.  The  party  operating  such  country  ele- 
vator or  country  warehouse  shall  keep  a  true 
and  correct  account  in  writing,  In  proper  books, 
of  alt  grain  received,  stored,  and  shipped  at 
such  elevator  or  warehouse,  stating  the  weight, 
grade,  and  dockage  for  dirt  or  other  cause  on 
each  lot  of  grain  received  in  store  for  sale,  stor- 
age, or  shipment,  and  shall,  upon  the  request 
of  any  person  delivering  grain  for  storage  or 
shipment,  receive  the  same,  without  discrimina- 
tion, during  reasonable  and  proper  business 
hours,  and  shall,  upon  request,  deliver  to  such 
person  or  his  principal  a  warehouse  receipt  or 
receipts  therefor  In  favor  of  such  person  or  his 
order,  dated  the  day  the  grain  was  received. 


and  specifying  upon  Its  face  the  gross  and  net 
weight  of  such  grain,  the  dockage  for  dirt  or 
other  cause,  and  the  grade  of  such  grain,  con- 
formable to  the  grade  fixed  by  the  state  railroad 
&  warehouse  commission  and  In  force  at  termi- 
nal points;  and  shall  also  state  upon  Its  face 
that  the  grain  mentioned  In  such  receipt  or  re- 
ceipts has  been  received  into  store  to  be  stored 
with  grain  of  the  same  grade  under  such  inspec- 
tion, and  that,  upon  the  return  of  said  receipt 
or  receipts,  and  upon  the  payment  or  tender  of 
payment  of  all  lawful  charges  for  receiving, 
storing,  delivering,  or  otherwise  handling  said 
grain,  which  charges  may  have  accrued  up  to 
the  time  of  the  return  of  said  receipt  or  re- 
ceipts, such  grain  is  deliverable  to  the  person 
named  therein,  or  his  order,  either  from  the 
elevator  or  warehouse  where  it  was  received 
for  storage ;  or  if  the  owner  so  desires,  in  quan- 
tities not  less  than  a  carload  on  track  on  the 
same  line  of  railway  at  any  terminal  point  In 
this  state  which  the  owner  may  designate, 
where  state  inspection  and  weighing  Is  In  force, 
such  grain  to  be  subject  to  such  official  inspec- 
tion and  weight  as  may  be  determined  upon  Its 
arrival  or  delivery  at  such  terminal  point,  and 
the  party  delivering  shall  be  liable  for  the  de- 
livery of  the  kind,  grade,  and  net  quantity 
called  for  by  such  certificate,  less  an  allowance 
not  to  exceed  60  pounds  per  carload  for  shrink- 
age or  loss  In  transit,  if  such  shrinkage  or  loss 
occurs.  On  the  return  or  presentation  of  such 
receipts  by  the  lawful  holder  thereof,  properly 
indorsed,  at  the  elevator  or  warehouse  where 
the  grain  represented  therein  is  made  deliv- 
erable and  upon  the  payment  or  tender  of  pay- 
ment of  all  lawful  charges,  as  hereinbefore  pro- 
vided, the  grain  shall  be  Immediately  delivered 
to  the  holder  of  such  receipt,  and  It  shall  not 
be  subject  to  any  further  charges  for  storage 
after  demand  for  such  delivery  shall  have  been 
made,  and  oars  are  furnished  by  the  railway 
company  which  the  party  operating  the  eleva- 
tor or  warehouse  shall  have  called  for  promptly 
upon  the  request  for  shipment  made  by  the 
holder  of  such  receipt  in  the  order  of  the  date 
upon  which  such  receipts  are  surrendered  for 
shipment.  The  grain  represented  by  such  re- 
ceipt shall  be  delivered  within  twenty-four 
hours  after  such  demand  shall  have  been  made 
and  ears  or  vessels  or  other  means  for  receiving 
the  same  from  the  elevator  or  warehouse  shall 
have  been  furnished. 

"If  not  delivered  upon  such  demand  within 
twenty-four  hours  after  such  car,  vessel,  or 
other  means  for  receiving  the  same  shall  have 
been  furnished,  the  warehouse  In  default  shall 
be  liable  to  the  owner  of  such  receipt  for  dam- 
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ing  a  license  m  specified  in  the  preceding  sec- 
tion, and  any  attempt  to  operate  such  eleva- 
tor or  warehouse  without  such  license  shall 
be  deemed  a  misdemeanor  to  be  punished  as 
hereinafter  provided,  and  any  attempt  to 
operate  such  elevator  or  warehouse  in  viola- 
tion of  law  and  without  having  the  license 
herein  prescribed  may,  upon  complaint  of 
the  party  aggrieved,  and  upon  complaint  of 
the  railroad  &  warehouse  commission,  be  en- 
joined and  restrained  by  the  district  court 
for  the  oounty  in  which  the  elevator  or  ware- 
house in  question  is  situate,  by  temporary 
and  permanent  injunction,  conformably  to 
the  procedure  in  civil  actions  in  the  district 
court." 

The  complaint  alleged  that  the  elevator 
was  used  by  the  defendant  company  in  con- 
nection with  the  railway  for  the  receiving 
and  shipping  of  wheat  and  other  grains 


transported  over*  the  lines  of  the  railway* 
company;  was  essential  and  necessary  to  the 
railway  company  in  order  promptly,  safely, 
and  properly  to  handle  grains  received  by  it 
for  shipment;  and  constituted,  in  that  re- 
spect, a  necessary  adjunct  of  the  railroad. 

The  facto  upon  which  the  case  was  deter- 
mined are  set  forth  in  a  finding  based  upon 
the  stipulation  of  the  parties,  and  may  be 
summarized  as  follows: 

On  April  16th,  1895,  and  for  more  than  a 
year  prior  thereto,  the  defendant  company 
was  engaged  in  the  business  of  buying,  sell- 
ing, and  dealing  in  grain, — its  principal  of- 
fice and  place  of  business  being  in  the  city 
of  La  Crosse,  Wisconsin.  It  owned  and 
operated  large  terminal  and  other  grain  ele- 
vators in  that  city,  in  Green  Bay,  and  in 
other  places  in  Wisconsin. 

The  village  of  Lanesboro  contained  about 


ages  for  such  default.  In  the  sum  of  1  cent  per 
bushel,  and  In  addition  thereto  1  cent  per 
bushel  for  each  and  every  day  of  such  neglect 
or  refusal  to  deliver;  provided,  no  warehouse- 
man shall  be  held  to  be  in  default  In  delivering 
If  the  property  Is  delivered  In  the  order  de- 
manded by  holders  of  different  receipts  or  termi- 
nal orders  and  as  rapidly  as  due  diligence,  care, 
and  prudence  will  Justify. 

"On  the  return  of  sold  receipts,  If  shipment 
or  delivery  of  the  grain  at  terminal  points  Is 
requested  by  the  owner  thereof,  the  party  re- 
ceiving such  grain  shall  deliver  to  said  owner 
a  certificate  in  evidence  of  his  right  to  such 
shipment  or  delivery,  stating  upon  Its  face  the 
date  and  place  of  Its  Issue,  the  name  of  the  con- 
signor and  consignee  and  place  of  destination, 
and  shall  also  specify  upon  the  face  of  such 
certificate  the  kind  of  grain  and  the  grade  and 
net  quantity  exclusive  of  dockage,  to  which  said 
owner  Is  entitled  by  his  original  warehouse  re- 
ceipts and  by  official  Inspection  and  weighing  at 
such  designated  terminal  point. 

"The  grain  represented  by  such  certificate 
shall  be  subject  only  to  such  freight  or  trans- 
portation or  other  lawful  charges  which  would 
accrue  upon  said  grain  from  the  date  of  the  is- 
sue of  said  certificate  to  the  date  of  actual  de- 
livery, within  the  meaning  of  this  act,  at  such 
terminal  point. 

"All  warehouse  receipts  Issued  for  grain  re- 
ceived, and  all  certificates,  shall  be  consecutive- 
ly numbered ;  and  no  two  receipts  or  certificates 
bearing  the  same  number  shall  be  Issued  dur- 
ing the  same  year  from  the  same  warehouse, 
except  when  the  same  Is  lost  or  destroyed,  In 
which  case  the  new  receipt  or  certificate  shall 
bear  the  same  date  and  number  as  the  original, 
and  shall  be  plainly  marked  on  Its  face  'Dupli- 
cate.' Warehouse  receipts  or  certificates  shall 
sot  be  Issued  except  upon  grain  which  has  act- 
ually been  delivered  In  said  country  warehouse. 
Warehouse  receipts  shall  not  be  Issued  for  a 
greater  quantity  of  grain  than  was  contained 
In  the  lot  or  parcel  stated  to  have  been  re- 
ceived. No  receipt  or  certificate  shall  contain 
language  In  anywise  limiting  or  modifying  the 
liability  of  the  party  issuing  the  same  as  Im- 
posed by  the  laws  of  this  state,  and  any  such 
language.  If  Inserted,  shall  be  null  and  void. 

"A  failure  to  specify  In  such  warehouse  re- 
ceipts or  certificates  the  true  and  correct  grade 
and  net  weight,  exclusive  of  dockage,  of  any  lot 
of  grain  to  which  the  owner  of  sueh  grain  may 
be  entitled,  shall  be  deemed  a  misdemeanor  on 
the  part  of  the  person  Issuing  the  same,  for 
which,  on  conviction,  he  may  be  punished  as 
hereinafter  provided. 


"f  6.  In  case  there  is  a  disagreement  be- 
tween the  person  In  the  Immediate  charge  of 
and  receiving  the  grain  at  such  country  eleva- 
tor or  warehouse,  and  the  person  delivering  the 
grain  to  such  elevator  or  warehouse  for  stor- 
age or  shipment,  at  the  time  of  such  delivery, 
as  to  the  proper  grade  or  proper  dockage  for 
dirt  or  otherwise,  on  any  lot  of  grain  delivered, 
an  average  sample  of  at  least  three  quarts  of 
the  grain  in  dispute  may  be  taken  by  one  or 
both  parties  and  forwarded  In  a  suitable  sack, 
properly  tied  and  sealed,  express  charges  pre- 
paid, to  the  chief  Inspector  of  grain  at  St  Paul, 
which  shall  be  accompanied  by  the  request.  In 
writing,  of  either  or  both  of  the  parties  afore- 
said, that  the  said  chief  inspector  shall  examine 
the  same  and  report  what  grade  or  dockage  or 
both  the  said  grain  is,  In  his  opinion,  entitled  to 
and  would  receive,  If  shipped  to  the  terminal 
points  and  subjected  to  official  Inspection. 

"It  shall  be  the  duty  of  said  chief  Inspector, 
as  soon  as  practicable,  to  examine  and  Inspect 
such  sample  of  grain,  and  adjudge  the  proper 
grade  or  dockage,  or  both,  to  which  said  sample 
Is,  In  his  Judgment,  entitled,  and  which  grain 
of  like  quality  and  character  would  receive  If 
shipped  to  the  terminal  points  and  subjected 
to  official  inspection. 

"As  soon  as  the  chief  Inspector  has  examined, 
Inspected,  and  adjudged  the  grade  and  dockage 
as  aforesaid,  he  shall  at  once  make  out  In  writ- 
ing and  In  triplicate  a  statement  of  bis  Judg- 
ment and  finding  In  respect  to  the  case  under 
consideration,  and  shall  transmit  by  mall  to 
each  of  the  parties  to  said  disagreement  a  copy 
of  the  said  statement  of  his  Judgment  and  find- 
ing, preserving  the  original  together  with  the 
sample  on  file  In  his  office. 

"The  Judgment  and  finding  of  the  said  chief 
Inspector  shall  be  deemed  conclusive  as  to  the 
grade  or  dockage,  or  both,  of  said  sample,  sub- 
mitted for  his  consideration,  as  herein  provided, 
as  well  as  conclusive  evidence  of  the  grade  or 
dockage,  or  both,  that  grain  of  the  same  qual- 
ity and  character  would  receive  If  shipped  to 
the  terminal  points  and  subjected  to  official  In- 
spection. 

"|  0.  Whenever  complaint  is  made.  In  writ- 
ing, to  the  railroad  ft  warehouse  commission 
by  any  person  aggrieved,  that  the  party  operat- 
ing any  country  elevator  or  country  warehouse 
under  this  act  falls  to  give  Just  and  fair  weights 
and  grades,  or  la  guilty  of  making  unreasonable 
dockage  for  dirt  or  other  cause,  or  falls  In  any 
manner  to  operate  sueh  elevator  or  warehouse 
fairly,  lastly,  and  properly,  or  is  guilty  of  any 
discrimination,  then  It  shall  be  the  duty  of  the 
railroad  &  warehouse  commission  to  Inquire  In- 
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1,100  inhabitants,  and  was  situated  in  the 
county  of  Fillmore,  Minnesota,  upon  the 
railway  line  of  the  Southern  Minnesota  divi- 
sion of  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company,  distant  about  54  miles 
west  from  La  Crosse,  and  having  by  the  rail- 
way line  referred  to  direct  connection  with 
that  city. 

Considerable  quantities  of  grain  had  been 
annually  raised  in  Fillmore  county,  and  mar- 
keted, sold,  and  delivered  into  local  grain 
elevators  and  warehouses  in  Lanesboro,  and 
thence  shipped  in  cars  over  the  above-men- 
tioned line  of  railway,  which  was  the  only 
means  for  such  shipment. 

The  defendant  company  owned,  occupied, 
and  operated  a  grain  warehouse  situated  on 
the  right  of  way  of  the  railway  company  and 
along  its  tracks  in  Lanesboro. 

No  machinery  or  mechanical  appliances 
whatever  had  been  used  or  were  contained  in 
its  warehouse  at  Lanesboro;  and  all  grain 
of  every  kind  received  into  it  during  the  pe- 
riod in  question  had  been  hauled  to  the  ware- 
house in  bags  or  farm  wagonft  and  there  un- 
loaded. The  bags  of  grain  were  placed  up- 
on small  hand  trucks  at  the  entrance  of  the 
building,  and  conveyed  first  to  the  weighing 


scale  and  thence  to  the  grain  bins  of  the 
warehouse  into  which  the  grain  was  poured 
from  the  bags. 

The  grain  shipped  from  the  warehouse  was  N 
"spouted"  by  force  of  gravity  into  box  cars  g 
standing  on  the  railway  tracks,* and  thence* 
carried  by  the  railroad  company  over  it* 
line  for  the  defendant  company  to  such 
points  as  the  latter  might  direct 

Each  parcel  or  lot  of  grain  received  into  or 
deposited  or  handled  in  or  shipped  from  the 
warehouse  had  been  purchased  by  the  de- 
fendant, and  was  its  sole  and  absolute  prop- 
erty. 

The  defendant  company  during  the  period 
mentioned  never  received  into,  or  shipped 
from,  or  handled  or  deposited  or  in  any  way 
stored  in  the  warehouse  any  grain  in  which 
any  other  person  or  persons  nad  any  prop- 
erty, title,  right,  or  interest;  nor  issued  or 
offered  to  issue  any  warehouse  receipt  or 
storage  ticket  for  grain  received  there;  nor 
carried  on  or  offered  or  attempted  to  carry 
on  in  the  warehouse  the  business  of  receiv- 
ing, handling,  storing,  or  shipping  grain  of 
or  for  any  other  person  or  persons.  But  the 
warehouse  was  used,  occupied,  and  operated 
by  the  defendant  solely  for  the  purpose  of 


to  and  Investigate  said  complaint  and  the 
charge  therein  contained ;  and  to  this  end  and 
for  this  purpose  the  commission  shall  have  fall 
authority  to  Inspect  end  examine  all  the  books, 
records,  and  papers  pertaining  to  the  business 
of  such  elevator  or  warehouse,  and  all  the 
scales,  machinery,  and  fixtures  and  appliances 
used  therein. 

"In  case  the  said  commission  And  the  com- 
plaint and  charge  therein  contained,  or  any 
part  thereof,  true,  they  shall  adjudge  the  same 
In  writing,  and  shall  at  once  serve  a  copy  of 
such  decision,  with  a  notice  to  desist  and  ab- 
stain from  the  error  and  malpractice  found,  up- 
on the  party  offendlngand  against  whom  the  com- 
plaint was  made,  and  to  afford  prompt  redress 
to  the  party  injured,  and  if  such  party  does  not 
desist  and  abstain,  and  does  not  give  the  proper 
redress  and  relief  to  the  party  Injured,  It  shall 
be  the  doty  of  the  said  commission  to  make  a 
special  report  of  the  facts  found  and  ascer- 
tained upon  the  Investigation  of  said  complaint 
and  the  charge  therein  contained,  which  report 
■hall  also  Include  a  copy  of  the  decision  by  said 
commission  made  therein  to  the  attorney  of  the 
county  where  such  elevator  or  warehouse  Is 
located,  who  shall  Institute  and  carry  on  In 
the  name  of  the  complainant  such  actions,  civil 
or  otherwise,  as  may  be  necessary  and  appro- 
priate to  redress  the  wrongs  complained  of  and 
to  prevent  their  recurrence  In  the  future. 

"(  7.  Any  person,  firm,  or  corporation 
operating  any  country  warehouse  or  country 
elevator  under  this  act  shall,  at  any  and  all 
times  when  requested  by  the  railroad  &  ware- 
house commission,  render  and  furnish  In  writ- 
ing under  oath  to  the  said  commission  a  report 
and  Itemized  statement  of  all  grain  received 
and  stored  In,  or  delivered  or  shipped  from, 
such  elevator  or  warehouse  during  the  year 
then  last  past.  Such  statement  shall  specify 
the  kind,  grade,  gross  and  net  weight  of  all 
grain  received  or  stored,  and  all  grain  delivered 
or  shipped,  and  shall  particularly  specify  and 
account  for  all  so-called  overages  that  may 
have  occurred  during  the  year.  Such  statement 
and  report  shall  be  made  upon  blanks  and  forms 
furnished  and  prescribed  by  the  railroad  ft  wan- 
house  commission. 


"The  commission  shall  cause  every  warehouse 
and  the  business  thereof,  and  the  mode  of  con- 
ducting the  same,  to  be  Inspected  at  such  times 
as  the  commission  may  order,  by  one  or  more 
members  of  the  commission,  or  by  some  member 
of  the  grain-Inspection  department,  especially 
assigned  for  that  purpose,  who  shall  report  In 
writing  to  the  commission  the  result  of  such 
examination ;  and  the  property,  books,  records, 
accounts,  papers,  and  proceedings,  so  far  as 
they  relate  to  their  condition,  operation,  and 
management,  shall,  at  all  times  during  business 
hours,  be  subject  to  the  examination  and  In- 
spection of  such  commission. 

"I  8.  It  shall  be  unlawful  for  any  person, 
firm,  or  corporation,  who  shall  operate  any 
country  grain  elevator  or  country  warehouse, 
under  this  act,  to  enter  Into  any  contract,  agree- 
ment, understanding,  or  combination  with  any 
other  person,  firm,  or  corporation,  who  shall 
operate  any  other  country  grain  elevator  or 
country  grain  warehouse  under  this  act,  for 
pooling  of  the  earnings  or  business  of  other 
different  and  competing  grain  elevators  or 
warehouses  so  as  to  divide  between  them  the 
aggregate  or  net  proceeds  of  the  earnings  or 
business  of  such  grain  elevators  or  warehouses, 
or  any  portion  thereof;  and  In  case  of  any 
agreement  for  the  pooling  of  the  earnings  or 
business  aforesaid,  each  day  of  its  continuance 
shall  be  deemed  a  separate  offense. 

"(  9.  Any  person,  firm,  or  corporation  who 
Is  guilty  of  any  of  the  misdemeanors  specified 
In  this  act.  or  who  Is  guilty  of  violating  any 
of  the  provisions  of  this  act,  shall,  on  convic- 
tion, be  punished  by  a  fine  of  not  less  than  $60 
and  not  more  than  $500,  and  In  case  a  natural 
person  Is  so  convicted,  he  may  he  Imprisoned 
until  the  fine  Is  paid  or  until  discharged  by  due 
course  of  law ;  and  In  ease  a  corporation  Is  so 
convicted,  the  fine  may  be  collected  by  execu- 
tion, as  judgments  are  collected  in  civil  ac- 
tions, or  the  property  of  the  corporation  may  be 
sequestered  and  charged  with  the  same  in  ap- 
propriate legal  proceedings. 

"I  10.  All  laws  and  parts  of  laws  inconsist- 
ent with  this  act  are  hereby  repealed. 

"I  11.  This  act  shall  take  effect  and  be  In 
force  from  and  after  the  date  of  Its  passage." 
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receiving,  handling,  and  shipping  its  own 
grain  in  its  private  capacity  as  grain  own- 
er and  merchant. 

During  all  the  time  the  warehouse  was 
owned,  occupied,  and  operated  by  the  defend- 
ant, all  (pun  of  every  kind  and  description 
received  into,  or  deposited  or  handled  in,  or 
■hipped  from,  the  warehouse  was  purchased 
by  it  for  the  express  purpose  of  acquiring, 
shipping,  and  transporting  it  as  its  property 
solely  to  its  terminal  elevators  in  the  cities 
of  La  Crosse  and  Green  Bay,  or  to  Milwau- 
kee, Wisconsin,  or  to  Chicago,  Illinois,  and 
thence  to  other  points  in  states  east  of  Lake 
Michigan  and  upon  the  Atlantic  seaboard. 

All  the  grain  so  received  into,  or  deposited 
or  handled  in,  the  warehouse  had  been  actu- 
ally shipped  as  its  property  from  the  ware- 
house in  carload  lots  over  the  railway  line, 
and  directly  and  continuously  transported 
by  the  railway  company  beyond  Minnesota 
to  its  terminal  elevators,  cities,  or  points  in 
Wisconsin,  Illinois,  and  states  other  than 
Minnesota,  and  to  no  other  points  or  places. 

As  fast  as  received  into  the  warehouse 
from  wagons  all  the  grain  was  "spouted"  in- 
to the  box  cars  of  the  railway  company  for 
shipment,  or  was  loaded  into  such  cars  sev- 
erally containing  different  kinds  of  grades 

Sot  grain  separated  from  each  other  within 
^  the  oar  by  partitions,  as  sufficient  grain  for 
•  such  a 'carload  was  accumulated  in  the  ware- 
house, or  was  loaded  out  and  so  shipped  as 
a  full  carload  of  grain  of  any  one  kind  and 
grade  was  received  into  the  warehouse ;  and 
no  grain  received  or  deposited  in,  or  shipped 
from,  the  warehouse  was  handled  or  shipped 
in  any  manner  other  or  different  from  one  of 
the  modes  indicated,  or  kept  in  the  ware- 
house longer  or  for  any  other  purpose  than 
as  stated- 
No  grain  received  into,  or  deposited  or 
handled  in,  or  shipped  from,  the  warehouse 
had  been  bargained  or  sold  or  delivered  to 
any  person  or  firm  or  corporation  doing 
business  or  resident  in,  or  a  citizen  of,  Min- 
nesota, or  shipped  or  transported  to,  or  de- 
livered at,  any  city,  village,  town,  point,  or 
place  within  the  boundaries  of  that  state. 

During  the  time  mentioned  all  grain  of 
every  kind  and  description  received  into  or 
deposited  or  handled  in,  or  shipped  from,  the 
warehouse  was  grown  in  Minnesota,  and  was 
sold  and  delivered  to  the  defendant  by,  and 
received  into  the  warehouse  from,  citizens 
and  residents  of,  or  other  persons  doing  busi- 
ness in,  Minnesota,  the  weights,  grades, 
dockage,  and  inspection  of  all  such  grain 
having  been  fixed  by  mutual  agreement  be- 
tween such  persons  and  the  company  with- 
out controversy  in  respect  thereto,  and  in  no 
other  manner  and  by  no  other  persons;  and 
no  weighing,  grading,  docking,  or  inspection 
of,  or  supervision  or  regulation  of,  any  grain 
was  performed  or  attempted  or  offered  to  be 
done  or  performed  in  or  about  the  warehouse 
oa  the  receipt  or  shipment  of  grain  or  at  any 
other  place  or  time  by  any  person  delegated 
or  furnished  by,  or  acting  under  the  authori- 
ty of,  the  state  of  Minnesota,  or  of  any  law 
thereof  or  of  the  railroad  ft  warehouse 


mission  of  Minnesota,  or  any  rule,  regula- 
tion, officer,  agent,  or  representative  there- 
of, or  by  any  person  in  any  capacity  whatso- 
ever. 

The  defendant  company  never  applied  to 
the  railroad  ft  warehouse  commission  for  li- 
cense to  receive,  ship,  store,  or  handle  any 
grain  in  its  elevator,  and  never  procured  a 
license  therefor  from  the  commission. 

The  parties  stipulated  and  agreed  that  the 
plaintiff  would  make  no  claim  of  right  to 
maintain  the  action  exoept  under  and  by  vir-  •* 
tue  of  the  law  in  question.  *  % 

Such  being  the  case  made  by  the  finding* 
of  facts,  the  relief  asked  was  denied,  the 
court  of  original  jurisdiction  holding  that 
the  statute  was  not  a  lawful  exercise  of  the 
police  power,  and  was  repugnant  as  well  to 
the  Constitution  of  Minnesota  as  to  £  1  of 
the  14th  Amendment  in  so  far  as  it  declared 
warehouses  and  elevators  in  which  only  the 
grain  of  the  owner  was  received,  stored, 
shipped,  or  handled  to  be  public  elevators 
subject  to  the  supervision  of  the  railroad  ft 
warehouse  commission. 

The  case  was  carried  to  the  supreme  court 
of  Minnesota,  and  the  judgment  was  re- 
versed. That  court,  speaking  by  Judge  Can- 
ty, said :  "If  the  business  carried  on  at  this 
warehouse  consisted  of  nothing  more  than 
storing  defendant's  own  grain,  we  would  con* 
cede  that  such  business  would  warrant  but 
little  interference  or  regulation  of  it  by  the 
state.  But  that  business  does  consist  of 
something  more.  It  was  conceded  on  the  ar- 
gument, and  is  fairly  to  be  inferred  from  the 
findings  and  stipulation  of  facts,  that  the 
grain  is  purchased,  weighed,  graded,  and  de- 
livered at  the  warehouse,  and  that  defend- 
ant, with  its  own  scales  and  appliances, 
weighs  and  grades  the  grain.  Under  these 
circumstances  the  warehouse  is  a  sort  of  pub- 
lic market  place,  where  the  farmers  come 
with  their  grain  for  the  purpose  of  selling 
the  same,  and  where  the  purchaser,  a  party 
in  interest,  acts  as  marketmaster,  weigh- 
master,  inspector,  and  grader  of  the  grain. 
Surely  such  a  business  is  of  a  public  charac- 
ter, and  is  sufficiently  affected  with  a  publie 
interest  to  warrant  a  very  considerable 
amount  of  regulation  of  it  by  the  state.  The 
business  carried  on  by  defendant  at  its  ware- 
house is  similar  to  that  carried  on  at  a  large 
number  of  other  warehouses  and  elevators  in 
this  state.  The  grain  crops  of  this  state 
constitute  by  far  the  most  important  part 
of  its  commerce  and  its  greatest  resource. 
It  is  important  to  see  that  oorrect  weights 
are  had;  that  uniform  grades  are  given; 
that  the  proper  amount  of  dockage  and  no 
more  is  token;  that  no  dishonest  practices 
are  allowed  and  no  undue  advantage  is  per- 
mitted to  be  taken.  Said  chapter  148  re- 
quires the  person  operating  such  an  elevator 
or  warehouse  to  procure  a  license  to  be  is-g 
sued  by  the  state  railroad  ft  warehouse  com-5 
mission,  for  which  a  fee  of  $l*per  year  must* 
be  paid.  The  act  also  provides  that  such  li- 
cense may  be  revoked  by  the  commission  it 
the  warehouse  or  elevator  is  operated  in  vio- 
lation or  in  disregard  of  the  laws  of  this; 
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state.  Section  2  provides  that  any  person 
attempting  to  run  such  an  elevator  or  ware- 
house without  a  license  may  be  enjoined  in  a 
suit  for  that  purpose.  Section  3  provides 
that  the  commission  may  make  suitable  and 
necessary  rules  and  regulations  for  the  gov- 
ernment of  public  country  warehouses  and 
elevators.  Then  follow  other  provisions. 
There  are  undoubtedly  many  provisions  in  the 
act  which  apply  only  to  warehouses  and  ele- 
vators in  which  grain  is  stored  for  others  or 
for  the  public,  which  provisions  do  not  and 
cannot  apply  to  such  warehouses  as  the  one 
here  in  question.  There  are,  perhaps,  pro- 
visions in  the  act  which  it  would  be  uncon- 
stitutional to  apply  to  such  a  warehouse  as 
this.  But  these  matters  need  not  be  consid- 
ered at  this  time.  The  provision  requiring 
a  license  is  not  one  of  these.  This  disposes 
of  the  only  question  argued  which  it  is  nec- 
essary to  consider."  State  ex  rel.  Railroad 
d  Warehouse  Commission  v.  W.  W.  Cargill 
Co.  77  Minn.  223,  70  N.  W.  062. 

Judge  Mitchell  delivered  a  separate  opin- 
ion, in  which  he  said  that  in  view  of  the  fact, 
among  others,  that  grain  was  the  principal 
agricultural  product  of  the  state,  that  in  its 
purchase  and  sale  there  was  great  liability 
to  abuse  in  the  matter  of  weights  and 
grades,  and  that  these  were  usually  deter- 
mined by  the  purchaser  with  his  own  instru- 
mentalities, he  agreed  with  the  court  that, 
although  the  owner  of  a  warehouse  use  it  ex- 
clusively for  the  storage  of  his  own  grain, 
yet  if  he  used  it  for  the  purpose  of  buying 
grain  from  the  public,  thus  rendering  it,  in 
effect,  a  public  market,  his  business  was  a 
proper  subject  of  police  regulation  by  the 
state  to  the  extent  of  providing  such  rules 
and  regulations  as  were  reasonably  neces- 
sary to  secure  to  the  public  just  and  correct 
weights  and  grades.  He  was  also  of  opin- 
ion that  the  requirement  of  a  license  might 
be  a  reasonable  regulation  in  such  cases  as  a 
means  of  enabling  state  officials  to  ascertain 
who  were  engaged  in  the  business.  But  he 
was  of  opinion  that  the  provisions  of  the 
statute  constituted  a  system  of  rules  and 
v  regulations  the  different  parts  of  which  were 
w  so  connected  with,  and  dependent  upon,  each 
«  other  that  it  was  in  many*  instances  impossi- 
ble to  separate  them ;  that  many  of  them 
were  wholly  inapplicable  to  warehouses  not 
used  for  the  storage  of  grain  for  others. 
Some  of  them  were,  in  his  judgment,  clearly 
not  within  the  police  powers  of  the  state  as 
applied  to  warehouses  not  used  for  the  stor- 
age of  grain  for  others.  Considering  the 
case  only  upon  the  lines  followed  by  the  ma- 
jority, Judge  Mitchell  was  of  opinion  that, 
in  view  of  the  connection  and  interdependence 
of  its  various  provisions,  the  whole  act 
should  be  held  invalid  as  to  warehouses  not 
used  for  the  storage  of  grain  for  others. 

We  have  seen  that  the  only  relief  asked  by 
the  state  was  that  the  defendant  company  be 
restrained  and  enjoined  from  the  further 
operation  of  its  elevator  in  receiving,  stor- 
ing, or  handling  of  wheat  or  other  grains  un- 
til it  was  duly  licensed  therefor  by  the  rail- 
road ft  warehouse  commission,    ft  was,  in 


effect,  adjudged  that  a  license  from  that 
commission  was  a  oondition  precedent  to  the 
right  of  the  defendant  company  to  use  or 
operate  its  elevator  or  warehouse  in  the 
manner  and  for  the  purposes  indicated ;  also, 
that  although  the  statute  might  contain 
many  provisions  not  applicable  to  ware- 
houses like  the  one  owned  by  the  defendant, 
and  other  provisions  that,  perhaps,  were  un- 
constitutional when  applied  to  business  like 
that  in  which  the  company  was  engaged,  the 
provision  requiring  a  license  could  stand  and 
be  enforced. 

The  questions  just  stated  are  questions  of 
local  law,  and  in  determining  whether  the 
statute  violates  any  right  secured  by  the 
Federal  Constitution  we  must,  in  the  partic- 
ulars named,  accept  the  interpretation  put 
upon  it  by  the  state  court.  In  Tullis  v. 
Lake  Erie  <£  W.  K.  Co.  175  U.  S.  S48,  353, 
44  L.  ed.  192,  196,  20  Sup.  Ct  Rep.  136,  138, 
the  question  was  as  to  the  constitutionality 
of  a  statute  of  Indiana  relating  to  railroads 
and  other  corporations,  except  municipal 
corporations.  The  supreme  court  of  that 
state  held  that  the  statute  was  capable  of 
severance,  and  that  its  provisions  as  to  rail- 
roads were  not  so  connected  in  substance 
with  the  provisions  relating  to  other  corpo- 
rations that  their  validity  could  not  be  sep- 
arately determined.  This  court  followed 
that  view,  declaring  it  to  be  an  elementary 
rule  that  it  should  adopt  "the  interpretation), 
of  a  statute  of  a  state  affixed  to  it  by  the* 
court  of  last»resort  thereof."  See  also  Mis-» 
souri  P.  R.  Co.  v.  Nebraska,  164  U.  S.  403, 
414,  41  L.  ed.  489,  494, 17  Sup.  Ct  Rep.  130; 
Chicago,  M.  d  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  456,  33  L.  ed.  970,  980,  3  In- 
ters. Com.  Rep.  209,  10  Sup.  Ct  Rep.  462, 
702;  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Paul,  173 
U.  S.  404,  408,  43  L.  ed.  746,  748,  19  Sup. 
Ct  Rep.  419. 

Pursuant  to  this  rule,  and  without  ex- 
pressing any  opinion  on  the  question,  we  as- 
sume that  the  provision  requiring  a  license 
from  any  person,  firm,  or  corporation  pro- 
posing to  engage  in  the  business  described  in 
the  1st  section  embraces  the  defendant  com- 
pany; that  such  provision  may  stand  alone; 
and  that  its  validity  may  be  determined 
without  reference  to  other  provisions  of  the 
statute. 

Thus  considering  the  statute,  we  are  of 
opiuion  that  the  mere  requirement  of  a  li- 
cense from  a  person,  firm,  or  corporation  en- 
gaged in  such  business  as  that  conducted  by 
the  defendant  is  not  forbidden  by  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  "The  liberty  mentioned  in  that 
Amendment"  we  have  said,  "means  not  only 
the  right  of  a  citizen  to  be  free  from  the 
mere  physical  restraint  of  his  person,  as  by 
incarceration,  but  the  term  is  deemed  to  em- 
brace the  right  of  the  citizen  to  be  free  in  the 
enjoyment  of  all  his  faculties;  to  be  free  to 
use  them  in  all  lawful  ways;  to  live  and 
work  where  he  will;  to  earn  his  livelihood 
by  any  lawful  calling;  to  pursue  any  liveli- 
hood or  avocation,  and  for  that  purpose  to 
enter  into  all  contracts  which  may  be  prop- 
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«r,  necessary  and  essential  to  bit  carrying 
out  to  a  successful  conclusion  the  purposes 
above  mentioned.''  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  689,  41  L.  ed.  832,  836,  17 
Sup.  Ct  Rep.  427,  431.  But  to  require  the 
defendant  company  to  obtain  a  license  is  not 
forbidden  by  tie  Amendment.  The  authori- 
ty to  make  such  a  requirement  is  to  be  re- 
ferred to  the  general  power  of  the  state  to 
adopt  such  regulations  as  are  appropriate  to 
protect  the  people  in  the  enjoyment  of  their 
relative  rights  and  privileges,  and  to  guard 
them  against  fraud  and  imposition.  Dent 
v.  West  Virginia,  129  U.  S.  114,  122,  32  L. 
ed.  623,  G2G,  9  Sup.  Ct  Rep.  231 ;  Plumley  v. 
Massachusetts,  155  U.  S.  461,  39  L.  ed.  223, 
6  Inters.  Com.  Rep.  590,  15  Sup.  Ct.  Rep. 
1C2.  The  state  court  well  said  that  the  de- 
fendant's warehouse  oould  be  fairly  regarded 
as  "a  sort  of  public  market  where  the  farm- 
ers come  with  their  grain  for  the  purpose  of 
selling  the  same,  and  where  the  purchaser,  a 
K  party  in  interest,  acts  aa  marketmaster, 
c  weighmaeter,  inspector,  and  grader  of  the 
•  grain."  *We  cannot  question  the  power  of 
the  state,  so  fat  as  the  Constitution  of  the 
United  States  is  concerned,  to  require  a  li- 
cense for  the  privilege  of  carrying  on  busi- 
ness of  that  character  within  its  limits, — 
such  a  license  not  being  required  for  the 
purpose  of  forbidding  a  business  lawful  or 
harmless  in  itself,  but  only  for  purposes  of 
regulation. 

The  defendant,  however,  insists  that  some 
of  the  provisions  of  the  statute  are  in  viola- 
tion of  the  Constitution  of  the  United 
States,  and  if  it  obtained  the  required  li- 
cense, it  would  be  held  to  have  accepted  all 
of  its  provisions,  and  (in  the  same  words  of 
the  statute)  "thereby  to  have  agreed  to  com- 
ply with  the  same."  5  1.  The  answer  to  this 
suggestion  is  that  the  acceptance  of  a  li- 
cense, in  whatever  form,  will  not  impose  up- 
on the  licensee  an  obligation  to  respect  or  to 
comply  with  any  provisions  of  the  statute  or 
with  any  regulations  prescribed  by  the  state 
railroad  ft  warehouse  commission  that  are 
repugnant  to  the  Constitution  of  the  United 
States.  A  license  will  give  the  defendant 
full  authority  to  carry  on  its  business  in  ac- 
cordance with  the  valid  laws  of  the  state  and 
the  valid  rules  and  regulations  prescribed  by 
the  commission.  If  the  commission  refused 
to  grant  a  license,  or  if  it  sought  to  revoke 
one  granted,  because  the  applicant  in  the  one 
ease,  or  the  licensee  in  the  other,  refused  to 
comply  with  statutory  provisions  or  with 
rules  or  regulations  inconsistent  with  the 
Constitution  of  the  United  States,  the  rights 
of  the  applicant  or  the  licensee  could  be  pro- 
tected and  enforced  by  appropriate  judicial 
proceedings. 

But  the  further  contention  of  the  defend- 
ant company  is  that  the  requirement  of  a  li- 
cense from  the  owners  of  elevators  and  ware- 
houses situated  on  the  right  of  way  of  a  rail- 
road at  one  of  its  stations  or  sidings  other 
than  at  terminal  point*,  without  requiring  a 
license  in  respect  of  elevators  and  ware- 
houses differently  situated,  is  a  denial  of  the 
equal  protection  of  the  laws,  and  makes  the 


statute  obnoxious  to  the  principle  that  "no 
impediment  should  be  interposed  to  the  pur- 
suits of  anyone  except  as  applied  to  the  same 
pursuits  by  others  under  like  circumstan- 
ces; that  no  greater  burdens  should  be  laid  a 
upon  one  than  are  laid  upon  others  in  the§ 
same  calling  and  condition."*  Barbier  v.* 
Connolly,  113  U.  S.  27,  31, 28  L.  ed.  923,  925, 
5  Sup.  Ct.  Rep.  357,  359;  Pembina  GonsoL 
Silver  Min.  <£  Mill.  Co.  v.  Pennsylvania,  125 
U.  S.  181,  31  L.  ed.  650,  2  Inters.  Com.  Rep. 
24,  8  Sup.  Ct  Rep.  737. 

Assuming  that  the  defendant  is  entitled, 
upon  this  record,  to  invoke  the  benefit  of  the 
clause  of  the  14th  Amendment  forbidding  a 
state  from  denying  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws, 
we  adjudge  that  as  the  statute  applies  to  all 
of  the  class  defined  in  its  1st  section,  it  is 
not  invalid  by  reason  of  its  nonapplication 
to  those  who  own  or  operate  elevators  not 
situated  on  the  right  of  way  of  a  railroad. 
The  railroad,  as  this  court  has  often  said,  is 
a  public  highway  established  primarily  for 
the  convenienceof  the  public,  and — subject  al- 
ways to  any  right  acquired  by  the  railroad 
company  under  an  inviolable  contract  with 
the  state — the  use  of  such  a  highway  may  be 
so  regulated  as  to  promote  the  public  con- 
venience, provided  such  a  regulation  be  not 
arbitrary  in  its  character,  and  does  not  ma- 
terially interfere  with  the  enjoyment  by  the 
railroad  company  of  its  property.  The  right 
of  way  is  so  closely  connected  with  the  oper- 
ations of  the  railroad  company  that  its  use 
may  be  so  regulated  by  the  state  as  to  pro- 
mote the  ends  for  which  the  corporation  was 
created,  and  thus  subserve  the  interests  of 
the  general  public  without  interfering  unrea- 
sonably with  the  company's  management  of 
its  property.  If  in  the  judgment  of  the 
state  it  was  necessary  for  the  public  inter- 
ests, or  beneficial  to  the  public,  that  elevat- 
ors and  warehouses  of  the  kinds  described 
should  be  operated  only  under  a  license  and 
under  such  regulations  as  may  be  rightfully 
prescribed,  it  would  be  going  very  far  to  hold 
that  such  a  classification  was  so  unreasona- 
ble as  to  justify  us  in  adjudging  that  the  re- 
quirement of  a  license  was  void  as  denying 
the  equal  protection  of  the  laws.  No  such 
judgment  could  be  properly  rendered  unless 
the  classification  was  merely  arbitrary  or 
was  devoid  of  those  elements  that  are  inher- 
ent in  the  distinction  implied  in  classifica- 
tion. We  cannot  perceive  that  the  require- 
ment of  a  license  is  not  based  upon  some  rea- 
sonable ground, — some  difference  that  bears 
a  proper  relation  to  the  classification  made 
by  the  statute.  Ottlf,  O.  A  8.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  165,  41  L.  ed.  666,  671, 
17  Sup.  Ct  Rep.  255.  It  is  worthy  of  ob- 
servation in  this  connection  that  it  was© 
neither  alleged  nor  proved  that  there  were  in^ 
'the  state  any  elevators  or  warehouses  that* 
were  not  situated  on  the  right  of  way  of  a 
railroad  company. 

It  is  also  contended  that  the  requirement 
of  a  license  from  the  defendant  company  is 
inconsistent  with  the  power  of  Congress  to 
regulate  commerce  among  the  states.  This 
view  cannot  be  accepted.   The  statute  puts 
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no  obstante  in  the  way  of  the  purchase  by  the 
defendant  company  of  grain  in  the  state  or 
the  shipment  out  of  the  state  of  such  grain 
as  it  purchased,  the  license  has  reference 
only  to  the  business  of  the  defendant  at  its 
elevator  and  warehouse.  The  statute  only 
requires  a  license  in  respect  of  business  con- 
ducted at  an  established  warehouse  in  the 
state  between  the  defendant  and  the  sellers 
of  grain.  We  do  not  perceive  that  in  so  do- 
ing the  state  has  intrenched  upon  the  do- 
main of  Federal  authority,  or  regulated  or 
■ought  to  regulate  interstate  commerce.  In 
no  real  or  substantial  sense  is  such  com- 
merce obstructed  by  the  requirement  of  a  li- 
cense. 

Without  expressing  any  opinion  as  to  the 
extent  to  which  the  railroad  ft  warehouse 
commission  may  supervise  the  business  of  a 
person,  firm,  or  corporation  receiving  a  li- 
cense under  the  statute,  and  restricting  our 
decision  to  the  only  question  necessary  to  be 
decided,  we  adjudge  that  the  statute  of  Min- 
nesota, so  far  as  it  requires  a  license  for  con- 
ducting such  business  as  that  in  which  the 
defendant  is  engaged,  is  not  repugnant  to 
the  Constitution  of  the  United  States. 

The  judgment  it  affirmed. 


(180  U.  S.  402) 

HENRY  L.  MITCHELL,  Governor  of  the 
State  of  Florida,  William  D .  Bloxham, 
Comptroller  of  the  State  of  Florida,  et 
ok,  Appt*., 

9. 

CHARLES  M.  FURMAN,  in  His  Own  Right, 
and  as  Administrator  of  Charles  M.  Fur- 
man,  Deceased,  et  al. 

Private  land  claim* — Spanish  grant* — au- 
thority to  make  grant — limitation*  in  act* 
of  Congress — olaim*  barred. 

X.  A  salt  to  establish  a  land  claim  by  virtue 
of  the  treaty  of  1821  with  Spain  Is  properly 
brought  by  direct  appeal  from  the  circuit 
court  to  the  Supreme  Court  of  the  United 
States. 

3.  Authority  of  a  Spanish  officer  to  make  a 
conveyance  of  the  public  domain  cannot  be 
presumed  from  the  mere  fact  of  the  convey- 
ance. In  the  absence  of  other  evidence,  where 
he  had  no  authority  ea  officio  to  do  so. 

S.  A  mere  recitation  In  papers  alleged  to  con- 
stitute a  Spanish  grant,  that  a  document  was 
executed  by  a  certain  person  In  consequence 
of  the  Illness  of  the  governor,  without  any- 
thing to  show  that  such  person  bad  been  ap- 
pointed governor  pro  tempore.  Is  Insufficient 
proof  of  his  right  to  exercise  such  authority. 

4.  An  alleged  Spanish  grant  of  lands  In  Bast 
Florida,  which  was  not  In  itself  a  royal  title, 
and  was  neither  made  nor  confirmed  by  the 
lawful  authorities  of  the  King,  was  Insuffi- 
cient to  constitute  a  perfect  title,  at  the  time 
of  the  cession  of  Florida  to  the  United  States, 
without  further  action  of  the  Spanish  gov- 
ernment to  perfect  it. 

5.  The  limitations  of  the  act  of  Congress  of 
May  28,  1828,  conflrmlng  Spanish  land  claims 
recommended  for  confirmation  to  the  extent 
of  a  league  square  on  condition  that  a  full 
and  final  release  of  all  claims  to  the  residue 
be  filed,  were  applicable  to  all  claims,  wheth- 


er perfect  or  Imperfect ;  and  a  failure  to  com- 
ply with  the  conditions  of  the  statute  barred 
a  claim. 

8.  The  conditions  of  ascertaining  Spanish  land 
claims  In  Florida  Imposed  by  the  act  of  Con- 
gress of  March  23,  1828,  confirming  every 
claim  that  had  been  recommended  for  con- 
firmation to  the  extent  of  a  league  square 
and  requiring  a  release  of  the  residue  to  be 
filed  within  a  certain  period,  were  within  the 
constitutional  power  of  Congress. 

[No.  23.] 

Argued  March  1,  t,  1900.  Ordered  for  Re- 
argument  March  S6,  1900.  Reargued  Oc- 
tober It,  18,  1900.  Decided  March  11, 
1901. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Florida  to  review  a  decree  in  favor  of  a 
claimant  under  an  alleged  Spanish  grant. 
Reverted. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  amended  bill  of  complaint 
filed  November  30,  1895,  in  the  circuit  court 
of  the  United  States  for  the  southern  dis- 
trict of  Florida  by  Charles  M  Furman  in 
his  own  right,  and  as  administrator  of  the 
estate  of  Charles  M.  Furman;  Bolivar  B. 
Furman,  and  Alester  O.  Furman,  all  citizens 
of  the  state  of  South  Carolina,  against  Hen- 
ry L.  Mitchell,  governor,  William  D.  Blox- 
ham, comptroller,  Charles  B.  Collins,  treas- 
urer, William  B.  Lamar,  attorney  general, 
and  Lucius  B.  Wombwell,  commissioner  of 
agriculture,  of  the  state  of  Florida,  and  cit- 
izens thereof,  as  the  board  of  trustees  of  the 
internal  improvement  fund  of  the  state  of 
Florida;  the  Florida  Coast  Line  Canal  4 
Transportation  Company,  a  corporation  of 
Florida,  having  its  principal  place  of  busi- 
ness at  St  Augustine;  the  St  Johns  Rail-n 
way  Company,  a  corporation  of  Florida,  hav-§ 
ing'its  principal  place  of  business  at  Jack-* 
sonville;  Horace  S.  Cummings,  residing  in 
the  District  of  Columbia ;  and  John  A.  Hen- 
derson, a  citizen  of  the  state  of  Florida,  al- 
leging: "That  they  own  and  hold  title  in 
fee  simple,  as  tenants  in  common,  to  all  that 
tract,  parcel,  or  piece  of  land  lying,  situate, 
and  being  in  the  county  of  St  Johns  in  the 
state  of  Florida,  and  within  townships  7,  8, 
and  9,  south  of  range  30  east,  known  as  'An- 
astasia,'  or  'St  Anastasia/  Island,  said  to 
contain  10,000  acres,  but  which  in  fact  con- 
tains about  7,600  acres,  excepting  therefrom 
what  was  known  at  the  time  of  the  Spanish 
grant  hereinafter  mentioned  as  the  King's 
Quarries,  the  boundaries  of  which  were 
marked  by  stakes,  the  same  being  about  200 
acres,  lying  on  and  east  of  the  old  King's 
Road,  between  the  same  and  the  old  light- 
house, which  exception  does  not  embrace  the 
lands  or  any  part  thereof  hereinafter  alleged 
to  be  claimed  by  the  defendants  or  any  of 
them." 

"That  the  said  tract  of  land  was  granted 
by  the  government  of  Spain  to  Jos6,  or  Jo- 
seph, Fish — otherwise  known  as  Jesse  Fish — 
(hereinafter  designated  as  Joseph  Fish),  on 
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m  about  tli*  19th  day  of  Jane,  a.  d,  1786, 
which  laid  grant  was  ratified  and  confirmed 
by  the  United  States  by  the  treaty  with 
Spain  ratified  by  the  United  States  on  the 
19th  day  of  February,  a.  d.  1821." 

The  bill  then  set  up  title  to  Anastasia  is- 
land as  derived  from  Joseph  Fish,  through 
his  mother  Sarah  Fish,  her  granddaughter, 
Jessie  B.  Perpall,  who  married  Charles  M. 
Furman,  who  became  sole  heir  at  law  of  his 
wife  and  their  son,  Gabriel,  and  left  a  will 
under  which  complainants  claimed.  It  was 
averred  that  Joseph  Fish  died  intestate  in 
1798 ;  that  his  mother  died  intestate  in  1825 ; 
that  her  granddaughter  died  intestate  in 
1827 ;  that  Mrs.  Furman's  son  Gabriel  died 
in  infancy  in  1836;  and  that  Charles  M.  Fur- 
man  died  in  1872. 

It  was  further  alleged  that  Joseph  Fish 
was  placed  in  possession  of  the  said  land  so 
granted,  and  resided  thereon  in  his  dwelling 
house,  and  cultivated  an  orange  grove  and 
fields,  inclosed  by  a  fence;  that  ha  used  the 

S woodlands  on  the  island,  and  exercised  such 
^  acts  of  possession  of  the  whole  of  the  island 
•  as  it  was  capable  of ;  and  that  from  his  death 
to  the  present  time  those  claiming  under 
Fish  have  done  the  same. 

The  bill  averred  that  the  state  of  Florida 
claimed  title  under  the  act  of  Congress  of 
September  28, 1860,  relating  to  swamp  lands, 
of  certain  lands  on  Anastasia  island,  which 
complainants  asserted  were  part  of  the  grant 
to  Joseph  Fish,  and  owned  by  them;  these 
were  described  according  to  the  public  sur- 
reys and  alleged  to  contain  1,465.15  acres, 
more  or  less,  all  in  township  7,  south  of 
range  30  east;  and  that  the  United  States 
on  September  18,  1856,  issued  its  patent  to 
the  state  of  Florida  therefor. 

That  the  state  of  Florida  by  an  act  of 
June  6,  1855,  vested  in  the  governor,  the 
comptroller,  the  state  treasurer,  the  attor- 
ney general,  and  the  register  of  public  lands, 
now  known  as  the  commissioner  of  agricul- 
ture, of  that  state,  and  their  successors  in 
office,  as  the  board  of  trustees  of  the  internal 
improvement  fund  of  the  state,  the  title  to 
all  lands  granted  to  the  state  under  the  act 
of  Congress,  with  power  to  sell  and  transfer 
the  same ;  that  defendants,  Mitchell,  govern- 
or, and  others,  now  constitute  the  board  of 
trustees;  that  the  board  on  May  13,  1886, 
executed  a  deed  of  conveyance  to  the  Florida 
Coast  Line  Canal  ft  Transportation  Com- 
pany of  certain  lots  and  parte  of  sections, 
in  township  7,  containing  in  all  649  acres, 
being  part  of  the  lands  patented  to  the  state, 
which  land,  except  that  conveyed  to  Horace 
8.  Cummings,  was  claimed  by  the  transpor- 
tation company  adversely  to  complainants; 
that  of  these  lands  the  transportation  com- 
pany executed  a  deed  of  conveyance  to  Cum- 
mings of  160  acres,  which  was  claimed  by 
Cummings  adversely  to  complainants. 

That  the  board  of  trustees  September  21, 
1886,  executed  a  conveyance  to  the  St.  Johns 
Railway  Company  of  certain  lots  and  parte 
of  sections  in  township  7,  containing  in.  all 
828.10  acres,  being  part  of  the  land  patented 
to  the  state,  which  land  was  claimed  by  tha 


railway  company  adversely  to  complainants ; 
that  the  board  of  trustees  on  July  30,  1892, 
executed  a  deed  of  conveyance  to  defendant 
Henderson  of  certain  lots  in  township  7,  con- 
taining 286.28  acres,  which  land  was  claimedia 
by  Henderson  adversely  to  complainants.  ItS 
was  further  averred  t£at*tha  United  States* 
issued  to  the  state  of  Florida  on  June  27, 
1895,  a  patent  for  certain  other  lands,  being 
part  of  Anastasia  island,  described  by  the 
public  surveys,  in  township  7,  containing 
393.30  acres;  that  the  United  States  issued 
to  the  state  of  Florida  on  April  8,  1896,  a 
patent  for  certain  other  lands  described  by 
the  public  surveys,  in  township  7,  contain- 
ing 120  acres;  that  these  lands  were  selec- 
tions made  by  the  state  under  an  act  of  Con- 
gress of  June  9,  1880,  entitled  "An  Act  to 
Confirm  Certain  Entries  and  to  Warrant  Lo- 
cations in  the  Former  Palatka  Military  Res- 
ervation in  Florida;"  that  in  addition  to  tha 
lands  so  patented  the  state  had  selected  un- 
der said  act  certain  lands  on  Anastasia  is- 
land in  township  7  containing  367.32  acres; 
that  entries  of  these  selections  had  been  al- 
lowed by  the  Commissioner  of  the  General 
Land  Office  of  the  United  States,  and  the 
same  were  held  to  be  patented  to  the  state 
under  the  act  of  Congress  of  June  9,  1880; 
that  the  lands  so  patented  to  the  state  and 
those  selected  by  the  state  for  patent  under 
the  act  aforesaid  were  in  lieu  of  selections 
under  the  act  of  Congress  of  September  28, 
1850,  and  were  vested  by  the  legislature  of 
Florida,  by  the  act  of  January  6,  1855,  in 
said  board  of  trustees,  if  the  United  States 
held  the  title  thereto  at  the  time  of  the  issue 
of  the  patents,  and  that  the  board  of  trus- 
tees claimed  title  to  the  same  adversely  to 
complainants. 

The  bill  charged  "that  the  said  patents 
from  the  United  States  and  the  said  deeds 
of  those  claiming  thereunder,  and  said  en- 
tries and  selections  of  the  state  of  Florida, 
whereby  the  said  defendants  claim  title,  re- 
spectively, to  the  said  lands  as  aforesaid,  are 
invalid,  and  do  not  vest  a  title  in  the  said 
defendants  to  the  lands  so  claimed  by  them, 
respectively,  as  aforesaid,  for  the  reason 
that  the  United  States,  under  whom  the  de- 
fendants claim,  did  not,  at  the  time  of  issu- 
ance of  such  patents  or  at  any  other  time, 
have  or  hold  title  to  the  said  lands,  or  any 
part  thereof,  but  that  the  title  to  the  same 
is  in  your  orators,  holding  and  claiming  un- 
der the  said  grant  of  the  government  of 
Spain  to  the  said  Joseph  Fish  as  aforesaid." 

The  Mil  also  alleged  that  none  of  the  de- 
fendants were  in  actual  possession  of  the 
lands  or  any  part  thereof ;  that  the  lands  ex-e 
ceeded  in  value  the  sum  of  $2,000 ;  and  "that® 
this 'cause  arises  under  the  said  treaty  be-* 
tween  the  United  States  and  Spain,  which 
ratified  and  confirmed  the  said  grant  to  the 
said  Joseph  Fish,  under  whom  your  orator* 
claim  title.   And  the  controversy  involved 
in  this  case  necessarily  involves  the  construc- 
tion of  said  treaty." 

It  was  then  charged  "that  the  said  pat- 
ents, entries,  and  deeds  by  and  under  which 
the  defendant!  respectively  claim  title  to 
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■aid  lands  as  aforesaid,  are  clouds  upon  the 
title  of  your  orators  in  the  said  lands,  and 
tend  to  depreciate  the  value  and  sale  there- 
of, to  the  great  damage  and  injury  of  your 
orators  in  the  premises." 

The  prayer  was  "that  the  said  patents,  en- 
tries, and  deeds  by  and  under  which  the  said 
defendants  respectively  claimed  title  to  the 
lands  so  respectively  claimed  by  them  as 
aforesaid  may  be  set  aside  and  declared  void 
as  clouds  upon  the  title  of  your  orators,  and 
that  the  defendants  and  each  of  them  may  be 
enjoined  from  entering  upon  or  taking  pos- 
session of  said  lands,  or  m  any  manner  dis- 
turbing the  possession  of  your  orators  there- 
of, and  that  your  orators  may  have  such 
other  and  further  relief  in  the  premises  as 

2uity  may  require  and  as  to  your  honors 
all  seem  meet," 

The  defendants  Mitchell  and  others,  mem- 
bers of  the  board  of  trustees,  moved  to  dis- 
miss the  bill  for  want  of  jurisdiction,  which 
motion  was  overruled.  Defendant  Cum- 
mings  made  a  similar  motion.  The  trustees 
also  filed  a  demurrer  for  want  of  jurisdic- 
tion, and  a  demurrer  for  want  of  equity. 
The  defendants,  the  canal  and  transportation 
company  and  the  St.  Johns  Railway  Com- 
pany, also  demurred.  All  the  demurrers 
were  overruled. 

The  trustees  and  Cummings  then  filed 
their  answer,  denying  that  Anastasia  island 
was  granted  by  the  government  of  Spain  to 
Jose  or  Joseph  Fish,  June  19,  1795,  or  at  any 
other  time,  or  that  the  title  to  the  lands  in 
controversy  was  ever  granted  by  the  King 
of  Spain  or  by  his  lawful  authorities,  and 
averring  that  the  only  part  of  Anastasia  is- 
land, the  title  to  which  was  ever  granted  by 
the  King  of  Spain  or  by  his  lawful  authori- 
ties, was  a  tract  of  about  300  acres  granted 
?to  Tx>renzo  Rodriguez  in  1793,  and  a  tract  of 
*  about  20  acres  granted  to*F.  X.  Sanchez  in 
1802,  both  of  which  tracts  had  been  con- 
firmed by  the  United  States  and  surveyed 
and  platted  as  private  grants  upon  the  maps 
and  plats  of  the  Land  Department  of  the 
United  States.  They  denied  that  the  treaty 
with  Spain  ratified  or  confirmed  any  grant 
of  the  lands  in  controversy  in  this  suit  to 
the  ancestor  of  complainants  or  gave  title 
thereto  to  any  other  person  save  only  to  the 
United  States ;  and  denied  that  Joseph  Fish 
was  placed  in  possession  of  Anastasia  island 
except  the  King's  Quarries,  as  a  grant  there- 
of to  him  by  the  King  of  Spain  or  his  law- 
ful authorities,  or  that  he  or  his  successors 
exercised  such  acts  of  possession  of  the 
whole  of  Anastasia  island  except  the  King's 
Quarries,  as  it  was  capable  of,  under  claim 
of  title,  or  that  he  claimed  title  as  the  own- 
er of  said  island.  But  they  said  that  the  oc- 
cupancy and  acts  of  possession  alleged,  if 
true,  applied  to  no  other  lands  than  those 
embraced  in  the  Fish  homestead,  which  was 
a  point  of  land  on  the  extreme  west  shore  of 
Anastasia  island,  nearly  surrounded  by  wa- 
ter, and  cut  off  from  the  main  island  of  An- 
astasia, embracing  about  100  acres  of  land, 
well  known  by  general  reputation  as  "Fish's 
island."  They  admitted  the  patenting  by 
the  United  States  to  the  state  of  Florida  of 


the  several  tracts  of  land  described  in  said 
bill,  and  averred  that  before  any  patent 
could  be  issued  for  these  lands,  the  state  of 
Florida  was  required  to  establish  before  the 
Land  Department  of  the  United  States  that 
the  lands  were  vacant  and  unappropriated 
public  lands  of  the  United  States;  that  Fur- 
man  in  behalf  of  complainants  appeared  be- 
fore that  tribunal  and  contested  the  matter, 
and  presented  and  urged  their  claim  to  the 
same  under  the  same  title  set  up  in  the  MIL 
and  that  there  was  a  final  determination  by 
said  tribunal  which  was  adverse  to  com- 
plainants' claim,  and  decided  that  the  lands 
were  not  private  lands. 

Also  that,  in  addition  to  the  lands  so  pat- 
ented to  the  state  of  Florida,  the  state  had 
selected  the  lands  set  out  in  the  bill,  and 
that  the  entries  had  been  allowed  by  the 
land  office,  and  were  held  to  be  patented; 
and  said  that  such  allowance  and  holding 
for  patent  was  an  adjudication  of  a  compe- 
tent tribunal  that  the  lands  were  publie 
lands  of  the  United  States,  which  adjudica-ce 
tion  for  the  issue  of  the  patent  was  subject^ 
to  review  in  the  Land* Department,  and* 
might  be  corrected  if  erroneous.  They  de- 
nied that  the  patents,  deeds,  entries,  and  se- 
lections whereby  defendants  claim  title  to 
the  lands  in  controversy  were  invalid,  and 
asserted  that  the  United  States  had  title  to 
said  lands,  and  that  it  was  not  in  complain- 
ants. 

"They  admit  that  this  controversy  involves 
the  construction  of  the  treaty  between  Spain 
and  the  United  States,  and  they  aver  that 
complainants  in  their  said  bill  have  set  out 
as  their  title  an  incipient  and  inchoate  title 
under  the  'government  of  Spain,'  not  cognis- 
able in  the  courts  of  the  government  until 
recognized  or  confirmed  by  the  Congress  of 
the  United  States ;  that  by  the  rules  estab- 
lished in  the  territory  of  Florida  by  the  au- 
thority of  the  King  of  Spain  for  the  grant- 
ing of  lands,  a  grant  from  the  government 
of  Spain  signified  only  the  first  concession 
or  right  of  occupancy  of  the  royal  domain; 
that  perfect  or  complete  grants  were  recog- 
nized by  the  treaty  with  Spain,  but  incomplete 
grants  were  ratified  by  the  treaty,  to  the 
same  extent  they  would  have  been  valid  had 
the  territory  remained  under  the  King  of 
Spain;  that  if  there  had  been  a  complete 
grantof  Anastasia  island  at  the  date  of  the 
treaty  the  owners  thereof  were  authorized 
under  the  laws  of  the  United  States  to  have 
the  same  surveyed  without  expenses  as  a 
private  claim  by  the  United  States,  but  by 
the  averments  of  their  said  bill  complain- 
ants show  that  said  lands  have  been  sur- 
veyed as  public  lands." 

The  answer  stated  "that  Anastasia  island 
is  a  barrier  of  the  sea,  consisting  chiefly  of 
high  sand  hills  blown  in  from  the  sea  beach, 
covered  with  'scrub,'  a  low  growth  of  hard 
wood ;  that  through  the  center  of  the  north- 
ern part,  in  township  7,  there  runs  north 
and  south  a  ledge  of  coquina  rock  from  one 
half  to  three  quarters  of  a  mile  wide;  that 
all  the  lands  are  barren  and  wholly  unfit  for 
any  purpose  whatever  save  seashore  resi- 
dence, and  of  no  value  apart  from  their  prox- 
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imity  to  a  city  patronized  u  a  winter  re- 
sort; that  on  the  western  shore  of  said  is- 
land, nearly  separated  from  the  main  island 
by  a  strip  of  low  ground  or  'swale,'  is  a  neck 
esof  land  called  Fish's  island,  containing  about 
§60  to  100  acres,  which  is  arable  land,  and  on 

•  this  point*was  an  orange  grove  and  cultivat- 
ed fields  of  about  30  acres  under  enclosure, 
and  houses  and  outbuildings.'' 

It  was  further  averred  that  complainants 
or  their  ancestor  never  had  any  title  what- 
ever to  the  lands  described  in  the  bill  unless 
it  were  to  a  part  of  lots  2,  3,  and  6  of  section 
29,  township  7,  range  30  east,  which  em- 
braced the  orange  grove  of  "Vergel"  planta- 
tion, alleged  to  have  been  sold  by  the  Span- 
ish government  in  probate  proceedings  upon 
the  estate  of  Joseph  Fish  about  March  21, 
1792;  that  to  this  plantation  the  heirs  of 
Fish  might  have  had  an  equitable  title,  but 
this  had  been  forfeited  by  failure  to  present 
or  record  such  claim  and  have  it  surveyed. 

Defendants  further  said  that  Anastasia  is- 
land was  officially  turned  over  in  behalf  of 
the  King  of  Spain  to  the  United  States,  in 
1821,  as  one  of  the  adjacent  islands  named 
in  the  treaty,  and  as  a  part  of  the  royal  do- 
main, and  the  lands  delivered  as  such  by  the 
lawful  authorities  of  the  King  of  Spain  to 
the  United  States,  whose  authorities  then 
went  into  actual  occupancy  of  part,  and  the 
possession  of  the  whole,  of  Anastasia  island, 
save  two  Spanish  grants,  one  to  Rodriguez 
and  the  other  to  F.  X.  Sanchez. 

That  June  19,  1795,  the  Spanish  law  in 
force  in  the  Florida*  vesting  in  the  Spanish 
governors  the  power  to  make  grants  of  lands 
was  the  royal  order  of  1790,  under  which 
Governor  Quesada,  Spanish  governor  of 
East  Florida  in  1795,  required  ten  years  of 
continued  and  uninterrupted  possession  be- 
fore full  title  was  granted  to  claimants,  who 
upon  petition  had  received  a  grant  or  con- 
cession and  had  been  put  in  possession  of 
lands,  etc.,  etc. 

The  answer  further  set  forth  that  no  per- 
son except  the  governor  of  the  province  was 
entitled  to  make  grants  of  land  under  the 
Spanish  law,  a-nd  if  any  other  person,  had 
authority  to  make  grants  the  titles  so  grant- 
ed were  incipient  until  confirmed  by  the  gov- 
ernor, etc.;  and  alleged  on  information  and 
belief  that  any  proceedings  purporting  to  be 
a  concession  for  10,000  acres,  dated  June  19, 
1795,  to  Joseph  Fish,  found  among  the  ar- 
chives at  the  date  of  the  cession,  were  either 
forgeries,  or  so  irregular  as  to  render  their 
o  genuineness  too  doubtful  to  be  accepted  as 
«  evidence. 

*  'Defendants  averred  that  any  claim  which 
Fish  ever  had  would  be  found  to  be  an  al- 
leged grant  purporting  to  be  signed  by  one 
Morales,  the  commandant  of  the  third  bat- 
talion of  Cuba,  and  not  by  the  governor,  an 
unauthorized  proceeding  under  Spanish 
law;  that  no  authority  existed  in  Morales  to 
make  the  grant,  and  no  other  claim  in  East 
Florida  is  based  on  action  by  him ;  that  the 
law  required  an  official  survey  to  be  filed  in 
the  records  and  a  certified  copy  delivered  to 
claimants,  but  there  was  none  in  this  in- 
stance; that  the  archives  relating  to  prop- 
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arty  in  Florida,  both  public  and  private,  eon- 
tain  a  complete  list  of  all  real  titles  or  pat- 
ents for  lands  granted  by  the  lawful  author!, 
ties  of  the  King  of  Spain  in  East  Florida, 
but  that  list  contains  none  to  Joseph  Fish 
for  the  lands  on  Anastasia  island. 

The  answer  restated  that  the  lands 
claimed  by  complainants  to  have  been  grant- 
ed to  Joseph  Fish  were  never  segregated 
from  the  royal  domain,  and  were  not  meas- 
ured, bounded,  or  platted  or  otherwise  lo- 
cated by  official  survey,  and  could  not  be 
identified  by  natural  boundaries. 

Defendants  further  averred  that  by  the 
act  of  Congress  of  May  23,  1828,  Congress 
confirmed  all  claims  recommended  for  con- 
firmation to  the  extent  of  a  league  square,  and 
enacted  that  no  more  than  a  league  square 
should  be  confirmed  in  any  grant,  and  that 
no  confirmation  should  be  effectual  until  a 
full  release  by  the  claimant  of  all  the  lands 
claimed  by  any  one  grant  in  excess  of  a 
league  square,  but  authorizing  all  claimants 
who  were  not  willing  to  accept  a  league 
square  to  present  their  titles  to  the  district 
court  of  the  United  States  within  one  year 
from  the  date  of  the  act  or  be  barred;  that 
claimants  never  released  the  excess  of  a 
league  square,  nor  presented  their  claim  to 
the  district  court  of  the  United  States,  as 
did  all  others  having  claims  in  Florida  in 
excess  of  that  amount;  that  the  legislative 
council  of  the  territory  of  Florida  published 
the  acts  of  May  23,  1828,  May  26,  1830,  and 
February  8,  1827,  with  the  treaty  with 
Spain,  for  circulation  in  Florida,  and  though 
often  notified  of  the  limitations  in  said  acts, 
the  claimants  under  Joseph  Fish  did  not 
avail  themselves  of  the  acts,  and  abandoned 
and  forfeited  their  claims  to  said  land,  so 
that  the  United  States  would  have  acquired^ 
title  by  prescription  even  if  the  lands  were* 
private* property;  that  in  1833,  having  giv-. 
en  public  notice  that  unless  the  private 
claims  within  the  district  were  presented  to 
the  surveyor  general  he  would  survey  the 
same  as  public  land  of  the  United  States, 
the  claim  of  Fish  not  having  been  presented 
and  having  been  abandoned,  the  United 
States  extended  the  surveys  over  all  of  An- 
astasia island  except  the  grants  to  Rodri- 
guez and  Sanchez,  and  in  1839  advertised 
the  lands  for  sale  as  public  lands;  that  on 
May  6,  1851,  the  maps  and  plats  of  said 
lands  surveyed  as  public  lands  were  formal- 
ly approved  by  the  surveyor  general  for 
Florida;  that  the  United  States  patented  to 
the  state  of  Florida  certain  lands  in  1866  as 
vacant  lands,  and  in  1867,  18C8,  and  1869  a 
large  area  of  lands  on  Anastasia  island  were 
entered  under  the  homestead  laws  of  the 
United  States,  and  settled  upon  and  im- 
proved, and  wood  was  cut  therefrom  and 
sold;  that  some  of  the  homestead  settlers 
failed  to  make  final  proof  of  their  entries, 
but  final  proof  of  homestead  and  settlement 
under  the  homestead  laws  for  lands  on  the 
island  was  made  and  final  certificates  issued 
to  several  persons  named  in  1875,  in  1876, 
and  in  1882;  that  in  1867  the  trustees  exe- 
cuted a  conveyance  for  lands  on  that  island 
to  Bogero  for  lots  2  and  3,  section  29,  to 
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Hopkins  mud  Rogero  for  lot  6,  section  20, 
and  to  Magnider  and  Logan  for  lota  2  and  3, 
section  32,  all  in  township  7,  range  30  east, 
being  part  of  the  lands  patented  to  Florida; 
that  September  16,  1868,  Sanchez  applied  to 
the  Land  Department  of  the  United  States 
for  the  issue  of  a  patent  upon  the  Fish  claim, 
and  in  1870  Furaan  advised  the  Land  De- 
partment that  he  claimed  to  be  the  owner  of 
Anastasia  island  under  an  alleged  grant 
prior  to  1763,  and  made  application  for  the 
issue  of  a  patent  from  the  United  States  to 
him. 

That  from  1831  to  June  22,  1860,  the  claim 
was  wholly  barred;  that  June  22,  1860,  Con- 
gress again  authorized  claimants  to  present 
their  claims,  if  an  imperfect  grant,  to  com- 
missioners for  confirmation,  but  if  a  com- 
plete grant,  to  the  district  court  for  the 
northern  district  of  Florida,  but  those  claim- 
ing under  Fish  neglected  to  avail  themselves 
of  this  right  to  have  the  validity  of  their 
claim  determined,  but  did  apply  to  the  Land 
^Department  for  further  adjudication;  that 
Rafter  application  to  the  Land  Department 
*  for  an  adjudication  by  Furman*  in  1870, 
Congress  extended  the  act  of  June  22,  I860, 
until  June  10,  187S,  by  an  act  approved 
June  10,  1872,  by  the  2d  section  of  which  act 
no  proof  of  title  was  required  of  claimants, 
provided  they  and  those  from  whom  they 
claimed  had  held  continuous  possession  of 
the  lands  claimed;  that  having  submitted 
their  claim  to  a  tribunal  of  their  own  choice 
they  are  now  estopped  to  deny  its  jurisdic- 
tion. 

That  in  June  and  July,  1888,  the  state  of 
Florida  applied  to  the  land  office  at  Gaines- 
ville to  enter  certain  portions  of  land  at  the 
north  end  of  Anastasia  island  under  the  act 
of  June  8,  1880,  as  vacant  and  public  land, 
but  because  there  was  on  file  at  the  land  of- 
fice a  letter  from  the  Commissioner  dated 
March  7,  1887,  advising  that  the  island  was 
claimed  by  Furman,  and  that  the  claim  had 
not  been  adjudicated  by  the  Land  Depart- 
ment, the  register  and  receiver  rejected  the 
•elections  of  Florida,  and  the  state  appealed 
to  the  Commissioner;  that  the  claim  of 
Furman  was  taken  under  advisement  by  the 
Commissioner  on  briefs  submitted  by  the 
state,  and  by  Furman  and  others  claiming 
under  Fish,  and  on  August  2, 1890,  the  Com- 
missioner rendered  his  decision  that  the 
lands  were  public  lands  of  the  United  States, 
whereupon  complainants  took  an  appeal  from 
the  decision  of  the  Commissioner  to  the  Sec- 
retary of  the  Interior,  and  submitted  argu- 
ments in  support  of  their  contention  that  the 
said  lands  were  owned  by  them  under  a  valid 
Spanish  grant,  and  on  June  22,  1803,  the 
Secretary  rendered  his  decision  affirming  the 
decision  of  the  Commissioner,  that  said 
claim  had  no  validity;  that  complainants 
failed  to  file  any  motion  for  review,  and  the 
decision  became  final,  and  is  a  complete  and 
final  adjudication  of  complainant's  want  of 
title,  and  that  the  lands  were  public  lands 
subject  to  disposal  by  the  United  States; 
that  complainants  caused  a  bill  to  be  intro- 
duced in  the  Fifty-third  Congress  for  con- 
firmation and  release  to  them  by  the  United 


States  of  the  lands  on  Anastasia  island  as 
claimed  under  Fish,  but  Congress  refused  to 
consider  the  same. 

The  answer  denied  that  complainants 
were  in  possession  of  any  part  of  the  land  on 
Anastasia  island,  and  set  forth  the  posses- 
sion of  many  persons  claiming  title  undergo 
the  United  States.  It  averred  that  the  St^J 
Augustine  &  South  Beach  Railroad* Company* 
was  in  possession  of  a  roadbed  and  right  of 
way  across  the  island  through  sections  17, 
21,  27,  and  28  in  township  7,  range  30  east, 
under  authority  of  an  act  of  Congress  ap- 
proved March  3,  1875,  granting  a  right  of 
way  over  the  public  lands  of  the  United 
States;  that  lot  1  of  section  21  was  reserved 
for  lighthouse  purposes  by  order  of  the 
President  dated  June  22,  1869 ;  that  part  of 
lot  2  of  section  21  of  township  7  was  de- 
clared a  reservation  for  lighthouse  purposes 
by  order  of  the  President  dated  February  1, 
1883,  that  afterwards  by  a  like  order  the  re- 
mainder of  said  lot  2  was  declared  a  United 
States  reservation  for  lighthouse  purposes; 
and  that  by  executive  order  dated  May  4, 
1893,  the  President  reserved  700  acres  of 
land  in  sections  21,  22,  and  28  of  township  7 
for  military  purposes. 

That  the  requirement  by  Congress  that  all 
claimants  under  grants  from  the  King  of 
Spain  in  (he  Floridas  should  relinquish  all 
in  excess  of  a  league  square  of  the  lands 
claimed  in  any  one  grant,  was  a  declaration 
of  the  policy  of  the  political  department  of 
the  United  States  as  to  the  territory  ac- 
quired from  a  foreign  power  and  a  determin- 
ation by  Congress  of  the  extent  of  the  obliga- 
tions imposed  on  the  United  States  by  the 
treaty  with  Spain. 

The  answer  further  averred  that  the  fail- 
ure to  release  the  excess  forfeited  the  entire 
claim,  and  that,  without  any  release,  the  ex- 
cess over  a  league  square  was  subject  to  sale 
as  public  land ;  that  the  issue  of  the  patents 
depended  upon  the  existence  of  facts  which 
the  Land  Department  of  the  United  States 
had  determined  existed;  that  by  the  survey 
of  the  lands  of  Anastasia  island  as  public 
lands  and  their  offer  for  sale  by  the  procla- 
mation of  the  President,  and  confirmation  of 
portions  thereof  to  the  state  of  Florida  by 
patent,  the  reservation  of  portions  thereof 
by  executive  order,  and  the  opening  of  all  to 
homestead  entry,  the  United  States  had  be- 
come seised  of  the  whole  of  said  Anastasia 
island  by  the  equivalent  of  office  found. 

The  St  Johns  Railway  Company  and  the 
Florida  Canal  ft  Transportation  Company  al- 
so filed  an  answer  of  similar  purport.  Nu- 
merous exceptions  to  these  answers  were 
filed,  and  some  of  them  were  sustained  to 
certain    paragraphs.     Replication  having^, 
been  filed,  the  cause  was  referred  to  a  mas-'; 
ter,  who*subsequently  made  a  report  contain-* 
ing  findings  of  facts,  findings  of  mixed  law 
and  fact,  and  conclusions  of  law,  to  which 
numerous  exceptions  were  filed  by  defend- 
ants, all  of  which  were  overruled  by  the 
court,  and  a  decree  was  entered  in  accord- 
ance with  the  prayer  of  the  bill  and  the  rec- 
ommendations of  the  report.  A  decree  pre 
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eonfesso  mi  entered  against  John  A.  Hen- 
derson* 

From  this  decree  all  the  defendants  except 
Henderson,  in  respect  of  whom  an  order  of 
severance  was  entered,  prosecuted  this  ap- 
peal. 

The  master  also  filed  with  his  report  an 
elaborate  and  careful  opinion  on  the  whole 


Complainants  Introduced  in  evidence  from 
the  American  State  Papers,  Public  Lands, 
vol.  IV.  Duff  Green  Edition,  856,  "Minutes 
of  the  proceedings  of  the  commissioners  ap- 
pointed to  ascertain  claims  and  titles  to 
land  in  East  Florida  for  the  year  1824." 

Meeting  of  the  board,  March  29,  1824,  pur- 
suant to  an  act  of  Congress  of  February  10. 
1824. 

Meeting,  September  IS,  1824,  when  "Sarah 
Fish,  10,000  acres;  same  600  acres,"  and 
three  other  "cases  being  called  and  not  being 
prepared  for  trial,"  were  "placed  at  the  foot 
of  the  docket." 


Minutes  of  meeting,  March  28,  1825,  pur- 
suant to  the  act  of  Congress  of  March  3, 
1825.  April  21,  1825:  "Permission  was 
given  by  the  board  to  the  executors  of  the 
estate  of  Sarah  Fish,  deceased,  to  amend  the 
memorials  in  the  claims  of  said  Sarah  Fish." 

December  16,  1825:  "The  following 
claims  were  this  day  reported  to  Congress 
for  confirmation,  vie.:  .  .  .  Sarah 
Fish's  heirs,  for  10,000  acres;    .   .  .** 

Report  of  commissioners  to  the  Secretary 
of  the  Treasury,  January  31,  1826,  trans- 
mitting claims  and  titles  examined  and  dis- 
posed of,  class  3  comprehending  "claims  ex- 
ceeding 3,500  acres,  the  titles  to  which  were 
found  among  the  public  archives  of  the  coun- 
try, and  are  ascertained  by  the  commission- 
ers to  be  valid  Spanish  grants,  and  reported^ 
accordingly  to  Congress  for  confirmation."^ 
4  Am.  State  Papers,  PublicLands,  D.  G.  ed„« 
p.  276.  The  Fish  claim  was  included  in 
class  No.  3,  as  follows: 


Register  of  claim*  to  land  earoeedimg  SfiOO  acre*  in  East  Florida,  which  are  founded  on 
patent*  or  royal  title*  derived  from  the  Spanish  Government,  and  which  in  the  opin- 
ion of  the  commissioners  are  valid. 
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The  petition  of  Mrs.  Fish,  dated  August 
31,  1823.  asserted  that  she  "claims  title  to 
the  island  lying  in  front  [i.  «.,  to  the  east] 
of  the  city  of  St.  Augustine,  and  running 
south  about  18  miles,  more  or  less,  along  the 
east  bank  of  the  river  Matanzas,  known  by 
the  name  of  the  island  of  St.  An  astasia,  sup- 
posed to  contain  10,000  acres,  as  belonging 
to  the  deceased  husband,  Jesse  Fish,  senior, 
in  the  year  1763.  That  in  the  year  1792  this 
island  was  sold  at  public  sale  by  order  of  the 
Spanish  governor,  Queeada,  when  her  son, 
the  late  Jesse  Fish,  Jr.,  deceased,  became  the 
purchaser." 

Accompanying  this  memorial  were  certain 
papers  and  proceedings  as  follows:  A  peti- 
tion of  Jose  Fish  (erroneously  dated  Decem- 
ber 2,  1796),  stating  that  at  the  auction  of 
his  father's  property  for  the  payment  of  his 
creditors,  he  purchased  the  place  called  the 
Verge!  for  $1,605,  which  sum  he  gave  only 
wH*  a  view  to  the  fruit  trees  of  said  place, 


and  the  timber  which  is  on  the  land  belong- 
ing to  it,  as  the  land  is  entirely  useless  for 
planting;  that  several  of  the  neighbors  had 
been  cutting  the  wood,  and  therefore  he  begse 
to  be  declared  owner  of  the  lands  which  his^ 
said  father  possessed,  annexed*  to  the  place* 
of  the  Orange  Grove,  which,  according  to  the 
deeds  granted  in  the  time  of  the  British  pos- 
session, amounted  to  10,000  acres,  whether 
as  a  new  settler  or  by  the  right  which  his 
deceased  father  had  to  them.  That  if  he 
does  not  obtain  this  favor  he  will  consider 
himself  the  loser  of  the  greatest  part  of  his 
purchase,  because  the  lands  will  not  produce 
crops  of  any  kind  and  a  great  number  of  the 
fruit  trees  have  dried  up,  which  is  likely  to 
occur  to  the  balance  of  them. 

Governor  Queeada,  who  described  himself 
as  "brigadier  of  the  infantry  of  the  royal  ar- 
mies, governor,  commander  in  chief,  vies 
royal  patron,  and  subdelegate  of  the  royal 
domain  of  this  city  of  St.  Augustine,  Flori- 
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da,  and  its  province,  for  Hia  Majesty,"  re- 
ferred the  petition  December  15,  1794,  to  the 
assessor  general,  who,  on  the  same  day,  re- 
ported that  if  Fish  had  asked  to  prevent 
trespassing  or  to  recover  possession,  he 
would  render  an  opinion,  but  as  Fish  asked 
to  be  declared  owner,  it  was  for  the  governor 
to  determine  judicially  the  extent  of  Fish's 
purchase  or  his  right  as  a  new  settler. 

Thereupon  Governor  Quesada  directed 
Fish  to  make  proof  of  the  facts  on  which  he 
based  his  right  or  claim  to  favor. 

Sundry  depositions  were  then  taken,  and 
the  governor  on  the  12th  of  February,  1795, 
referred  the  petition  and  proof  to  the  collect- 
or of  the  exchequer,  that  as  fiscal  of  it  he 
may  represent  him  in  the  discharge  of  his 
functions.  February  27  the  fiscal  reported 
that  at  the  sale  of  the  orange  grove  to  Joseph 
Fish,  the  boundaries  of  tie  land  were  not 
taken  into  consideration,  and  only  the  valu- 
ation of  the  trees  within  the  orchard  was 
made,  without  including  the  10,000  acres  of 
land  annexed  to  it.  And  he  was  of  opinion 
that  Fish  was  not  entitled  to  anything  more 
than  he  could  prove  by  the  inventory,  valua- 
tion, and  sale,  and  that  after  this  land  had 
been  laid  off,  the  remainder  ought  to  be  sold 
as  belonging  to  his  deceased  father  and  for 
the  benefit  of  the  creditors  of  his  estate; 
that  the  inventory,  valuation,  and  sale  of 
the  orchard  should  be  annexed;  and  that  in 
case  Fish  had  occasion  for  the  use  of  more 
public  land,  and  without  injury  to  a  third 
person,  the  fiscal  minister  did  not  find  any 
objection  to  granting  them  to  him  as  a  new 

»- settler,  "according  to  what  His  Majesty  has 

^  commanded  of  this  particular." 

•  *The  governor  then  directed,  March  6,  1795, 
that  the  testimony  indicated  "be  placed  in 
continuation  and  with  it  those  proceedings 
returned  to  the  assessor  general,  that  he  may 
consult  with  me  as  to  what  is  proper  as  re- 
spects the  other  points  to  which  the  forego- 
ing fiscal  representation  refers." 

The  inventory,  valuation,  and  sale  of  the 
orange  grove  in  1792  was  accompanied  by  the 
commission  of  the  governor  dated  January 
18,  1792,  appointing  the  appraisers,  and 
specifying  the  "9th  item"  thus:  "The  place 
called  *E1  Vergel,'  which  belongs  to  the  de- 
ceased, although  the  title  under  which  he 
enjoyed  it  does  not  appear  in  the  proceed- 
ings." 

March  26,  1795,  this  entry  was  made  by 
the  governor :  "Seen :  Passed  over  to  Don 
Jose  Fish:  Thus  decrees  and  orders  Senor 
Don  Juan  Nepomuceno  de  Quesada,  Briga- 
dier of  the  Infantry  of  the  Royal  Annies, 
Governor,  Commander  General,  Vice  Royal 
Patron,  and  Subdelegate  of  the  Royal  Do- 
main of  this  City  of  St.  Augustine,  Florida, 
and  its  province,  for  His  Majesty,  who  signs 
it,  with  the  opinion  of  Senor  the  assessor 
general,  the  twenty-sixth  of  March,  one  thou- 
sand seven  hunderd  and  ninety-five." 

There  then  appears  a  new  petition  by  Fish, 
without  date,  setting  out  that  he  is  a  new 
settler  in  the  province;  that  the  above-men- 
tioned documents  have  been  given  him,  and 
lie,  being  advised  of  their  contents  as  also  of 


the  sale  at  auction  of  the  Vergel,  considers 
that  the  fiscal  was  in  error  when  he  reported 
adversely  on  the  first  petition;  that  he  has 
produced  proof  that  his  father  had  ancient 
possession  of  "El  Vergel,"  for  which  he  paid 
an  excessive  price,  and  prays  that  a  grant  of 
"said  island"  be  made  to  him,  and  that  a 
copy  of  the  writing  which  he  presented  to  the 
notary  after  the  sale,  asking  for  the  island 
at  a  valuation,  be  placed  in  continuation. 

On  April  17,  1795,  the  assessor  general, 
Ortega,  who  recites  that  he  is  "advocate  of 
the  royal  council,  lieutenant  governor,  audit- 
or of  war,  and  assessor  general  of  the  city 
of  Saint  Augustine,  Florida,  and  its  prov- 
ince, for  His  Majesty,  who  signs  it  in  con- 
sequence of  the  illness  of  the  governor  and 
commander  in  chief,"  directed  that  the  copy 
be  put  in  continuation,  and  the  whole  passedg 
over  to  the  representation  fiscal.  The  writ-3 
ing*referred  to  is  dated  March  22,  1792,  and* 
Fisli  states  therein  that  at  the  public  sale, 
the  day  before,  of  the  property  of  his  father, 
there  was  no  person  who  would  bid  "for  the 
island  del  Vergel ;"  that  he  obligated  himself 
to  pay  $1,605;  and  "he  prays  your  excellen- 
cy to  have  the  kindness  to  order  that  he  be 
placed  in  possession  of  it."  On  May  4,  1795, 
the  first  officer  of  the  chief  comptroller's  de- 
partment, "and  who  is  charged  with  the  ad- 
ministration and  court  of  justice  of  the  roy- 
al treasury  on  account  of  the  illness  of  his 
excellency,  the  governor,  and  as  attorney  fis- 
cal of  the  royal  treasury,"  reviewed  the  pa- 
pers, and  concluded  that  under  the  circum- 
stances the  governor  might  "order  the  boun- 
daries of  the  Vergel  to  be  marked  off  to  the 
number  of  10,000  acres."  This  was  followed 
by  this  entry:  "Having  examined  the  pro- 
ceedings, it  was  thus  decreed  and  ordered  by 
Senor  Don  Bartolome  Morales,  colonel  of  the 
infantry  of  the  royal  armies,  commandant 
of  the  third  battalion  of  Cuba  which  garri- 
sons this  city  of  Saint  Augustine,  Florida, 
and  political  and  military  governor  of  it  and 
its  province  from  the  indisposition  of  the 
governor,  who  signed  it  on  the  sixteenth  of 
May,  1795;  which  I  attest."  This  was 
signed  by  Morales,  and  attested  by  Ortega, 
assessor  general,  before  the  notary. 

June  12,  1796,  Morales  and  Ortega  direct- 
ed notice  to  be  given  to  the  defender  of  the 
estate  of  Fish,  and  that  the  proceedings  be 
returned. 

June  17,  1795,  the  defender  of  the  estate 
reported  that  the  10,000  acres  might  be 
granted. 

Then  follow  the  alleged  grant  and  delivery 
of  possession,  namely: 

Having  examined  those  proceedings  and 
seen  the  proof  adduced  in  them  by  Don  Jos* 
Fish,  it  appears  not  only  his  father  of  the 
same  name  possessed  since  the  time  of  the 
old  Spaniards  and  in  that  of  the  British  do- 
minion the  10,000  acres  of  land,  possession 
of  which  he  claims  at  the  place  called  the 
Orange  Grove,  which  he  purchased  at  public 
auction,  but  also  that  he  made  a  bid  for  the 
said  land,  under  which  his  purchase  ought 
to  be  understood,  which  defect  in  not  ex- 
plaining it  thus  at  that  time  should  not  be 
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J  prejudicial  to  him,  and  has  given  cause  to 
>  this  litigation.  His  excellency  said  that  de- 
claring it,  as  he  declared  now,  he  ordered  in 
consequence  that  whether  by  the  right  which 
the  burdensome  acquisition  of  the  said  land 
gives  Fish,  which  cost  him  1,605  dollars, 
which  it  appears  he  paid  for  the  purchase  of 
the  Orange  Grove,  or  by  the  right  which  the 
ancient  possession  of  his  father  gives  him  to 
the  said  10.000  acres  of  land,  or  finally  in 
consequence  of  the  petition  of  Fish,  that  they 
should  be  granted  to  him  as  a  new  settler, 
he  be  placed  in  possession  of  the  said  land 
which  it  appears  his  said  father  possessed,  and 
is  already  laid  off,  with  the  reserve  of  the 
quarries,  and  the  remainder,  which  was  not 

f ranted  to  his  said  father,  and  which  the 
ling  has  reserved,  renewing,  in  case  of  ne- 
cessity, at  the  cost  of  the  interested,  the 
boundaries  by  said  appraisers,  Don  Manuel 
Solana,  who  at  the  time  of  the  old  Spaniards 
and  at  the  new  possession  by  them  of  the 
province  laid  off  by  order  of  the  government, 
the  aforesaid  quarries,  to  give  possession,  as 
is  proven,  to  the  father  of  the  memoralist 
of  the  land  which  he  claims,  and  let  them  be 
granted  to  him  on  the  terms  above  set  forth, 
the  present  notary,  who  is  commissioned  for 
the  purpose,  when  with  the  said  appraisers, 
and  any  other  workman  that  may  be  neces- 
sary, he  shall  assist  at  marking  the  boun- 
dary, at  which  also  shall  assist,  to  represent 
the  royal  treasury,  the  person  whom  the 
minister  of  the  royal  domain  may  depute  for 
the  purpose.  All  of  which  shall  be  made 
appear  on  the  proceedings  with  which,  and 
the  taxation  of  the  costs,  which  the  inter- 
ested shall  satisfy,  this  proceeding  shall  be 
held  as  concluded.  It  was  thus  decreed  and 
ordered  by  Senor  Don  Bartolome  Morales, 
colonel  of  infantry  of  the  royal  armies,  com- 
mandant of  the  third  battalion  of  Cuba, 
which  garrisons  this  city  of  St.  Augustine, 
Florida,  and  political  and  military  governor, 
who  signs  this,  with  the  opinion  of  his  honor 
the  assessor  general,  on  the  19th  June,  1795, 
which  I  attest 

Bartolome  Morales. 
Licentiate  Josef  de  Ortega. 

Proof  of  boundary  and  possession. 
,  Being  at  the  plantation  called  the  Orange 
{Grove,  in  the  island  of  St.  An  astasia,  on  the 
tenth  of  July,  1795,  in  conformityVith  what 
is  provided  in  the  foregoing  decree,  we  pro- 
ceeded to  the  marking  the  boundaries  of  the 
land  comprised  in  these  proceedings.  Don 
Manuel  Solano,  the  appraiser  appointed  for 
the  purpose,  passing  from  said  place  to 
where  the  quarries  of  the  King  and  of  indi- 
viduals are  situated,  who,  passing  along  the 
ancient  boundaries  with  Don  JosC  Lorente, 
chief  master  of  the  royal  works,  who  accom- 
panied him  to  inform  himself,  Don  Tadeo 
Arribas,  officer  of  the  royal  comptroller's  of- 
fice, from  the  employment  of  the  collector, 
for  his  fiscal  cognizance,  and  I,  the  present 
notary,  went  fixing  up  stakes  to  point  out 
•aid  boundaries  across  the  island,  and  sep- 
arated the  said  quarries,  saying  that  all  be- 
.  sides  them  was  what  corresponded  to  Don 


Jos6  Fish;  to  whom,  being  also  present,  I, 
the  said  notary,  in  discharge  of  the  commis- 
sion which  was  conferred  upon  me,  put  him 
in  possession  of  the  land  pointed  out,  lead- 
ing him  into  it  by  hand,  and  riding  together 
on  horseback  by  various  places,  until  arriv- 
ing at  the  dwelling  house;  all  of  which  I  did 
as  a  token  of  said  possession,  which  he  took 
quietly,  peaceably,  and  without  contradic- 
tion. In  testimony  of  which  and  for  the  due 
proof  I  have  extended  the  present  proceed- 
ings, which  all  signed  with  the  exception  of 
Solano,  who  said  he  did  not  know  how. 
Signed  by  Arribas,  Lorente,  and  Fish. 

The  Secretary  of  the  Treasury  transmit- 
ted the  report  of  the  commissioners,  with  the 
evidence  and  decisions,  to  Congress,  Febru- 
ary 21,  1826.    Vol.  4,  p.  400. 

The  act  of  Congress  of  May  8,  1822  (3 
Stat,  at  L.  709,  chap.  129),  provided  that 
"for  the  purpose  of  ascertaining  the  claims 
and  titles  to  lands  within  the  territory  of 
Florida,  as  required  by  the  treaty,"  commis- 
sioners should  be  appointed  with  power  "to 
inquire  into  the  justice  and  validity  of  the 
claims  filed  with  them,"  but  not  to  have 
"power  to  confirm  any  claim  or  part  there- 
of, where  the  amount  claimed  is  undefined  in 
quantity,  or  shall  exceed  1,000  acres;  but  in 
all  such  cases  shall  report  the  testimony 
with  their  opinions  to  the  Secretary  of  the 
Treasury,  to  be  laid  before  Congress  for  their 
determination."  A  surveyor  was  also  to  be 
appointed. 

Section  4  provided  that  "every  person,  or- 
the  heirs  or  representatives  of  such  persons,^! 
claiming  title  to  lands  under  any*  patent,* 
grant,  concession,  or  order  of  survey,  dated 
previous  to  the  twenty-fourth  day  of  Janu- 
ary, one  thousand  eight  hundred  and  eigh- 
teen, which  were  valid  under  the  Spanish 
government,  or  by  the  law  of  nations,  and 
which  are  not  rejected  by  the  treaty  ceding 
the  territory  of  East  and  West  Florida  to 
the  United  States,  shall  file,  before  the  com- 
missioners, his,  her,  or  their,  claim,  setting 
forth,  particularly,  its  situation  and  boun- 
daries, if  to  be  ascertained,  with  the  derail- 
ment of  title,  where  they  are  not  the  gran- 
tees, or  original  claimants;  which  shall  be 
recorded  by  the  secretary,  .  .  .  and  said 
commissioners  shall  proceed  to  examine  and 
determine  on  the  validity  of  said  patents, 
grants,  concessions,  and  orders  of  survey, 
agreeably  to  the  laws  and  ordinances  hereto- 
fore existing  of  the  governments  making  the 
grants,  respectively,  having  due  regard,  in 
all  Spanish  claims,  to  the  conditions  and 
stipulations  contained  in  the  eighth  article 
of  a  treaty  concluded  at  Washington,  be- 
tween His  Catholic  Majesty  and  the  United 
States,  on  the  twenty-second  of  February, 
one  thousand  eight  hundred  and  nineteen; 
that  any  claim  not  filed  previous  to  the  thir- 
ty-first day  of  May,  one  thousand  eight  hun- 
dred and  twenty-three,  shall  be  deemed  and 
held  to  be  void  and  of  none  effect." 

This  act  was  amended  by  an  act  approved 
March  3,  1823  (  3  Stat  at  L  754,  chap.  29) 
confining  the  existing  board  of  commission- 
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era  to  West  Florida,  and  authorizing  the  ap- 
pointment of  three  commissioners  for  East 
Florida.  The  2d  section  of  this  act  provid- 
ed that  in  the  examination  of  titles,  the 
claimant  or  claimants  "shall  not  be  required 
to  produce  in  evidence  the  deraignment  of 
title  from  the  original  grantee  or  patentee, 
but  the  commissioners  shall  confirm  every 
claim  in  favor  of  actual  settlers  at  the  time 
of  session  [cession]  of  the  said  territory  to 
the  United  States,  where  the  quantity 
claimed  does  not  exceed  thirty-five  hundred 
acres,  where  such  deraignment  cannot  be  ob- 
tained, the  validity  of  which  has  been  recog- 
nized by  the  Spanish  government,  and  where 
the  claimant  or  claimants  shall  produce  sat- 
isfactory evidence  of  his,  her,  or  their,  right 
to  the  land  claimed.  And  said  commission- 
ers shall  have  the  power,  any  law  to  the  con- 
trary notwithstanding,  of  deciding  on  the 
ct  validity  of  all  claims  derived  from  the  Span- 
SJiah  government  in  favor  of  actual  settlers, 
*  where  the  quantity  claimed  does  not  exceed 
three  thousand  five  hundred  acres." 

It  was  enacted  by  the  5  th  section  "that  all 
claims  not  filed  with  the  commissioners  of 
the  district,  where  the  land  claimed  is  situ- 
ated, in  the  manner  prescribed  by  the  act  to 
which  this  is  an  amendment,  on  or  before  the 
first  day  of  December  next,  shall  be  held  to 
be  void  and  of  none  effect." 

The  act  further  provided  for  the  appoint- 
ment of  a  surveyor  for  the  territory,  for  the 
opening  of  land  offices  in  each  district,  and 
for  the  appointment  of  a  register  and  a  re- 
ceiver for  each  of  said  offices. 

February  28,  1824,  an  act  was  passed  (4 
Stat,  at  L.  6,  chap.  25),  which  extended  the 
time  limited  for  the  settlement  of  private 
land  claims  in  Florida  by  the  act  of  March 
3,  1823,  until  January  1, 1825;  declared  that 
no  person  should  be  taken  and  deemed  to  be 
an  actual  settler  unless  he,  or  those  under 
whom  he  claimed  title,  should  have  been  in 
the  cultivation  or  occupation  of  the  land  at 
and  before  the  period  of  the  cession;  and 
that  it  should  be  lawful  for  claims  to  be  filed 
any  time  previous  to  September  1,  1824,  "but 
all  and  every  claim  not  filed  by  that  time 
shall  be  held  and  deemed  void  and  of  none  ef- 
fect." 

On  the  3d  of  March,  1825,  another  act  was 
passed  (4  Stat,  at  L.  125,  chap.  83),  which 
provided  that  it  should  "be  lawful  for  claims 
to  be  filed  before  the  board  of  commissioners 
in  East  Florida  any  time  prior  to  the  first 
day  of  November,  one  thousand  eight  hun- 
dred and  twenty-five;"  and  the  commission- 
ers were  authorized  to  continue  their  session 
until  the  1st  Monday  of  January,  1826.  The 
act  provided  for  the  appointment  of  keepers 
of  the  public  archives. 

February  8,  1827,  an  act  was  passed  (4 
Stat,  at  L.  202,  chap.  0)  to  confirm  title  to 
lands  and  lots  favorably  passed  on  or  report- 
ed not  exceeding  3,500  acres.  This  act  pro- 
vided "that  the  several  claimants  to  land  in 
•aid  district,  whose  claims  have  not  been 
heretofore  decided  on  or  filed,  before  the  late 
board  of  commissioners,  be  permitted  to  file 
their  claims,  and  the  evidence  in  support  of 
them,  with  the  register  and  receiver  of  said 


district,  and  evidence  in  support  of  thosera 
filed  before  said  board,  at  any  time  before  theS 
1st  of  November  next,  whose  duty  it*  shall* 
be  to  report  the  same,  with  their  decision 
thereon,  and  those  already  filed,  to  the  Sec- 
retary of  the  Treasury,  on  or  before  the  1st 
day  of  January,  one  thousand  eight  hundred 
and  twenty-eight,  to  be  laid  before  Congress 
at  the  next  session."  Surveys  were  to  to 
made  and  certificates  granted,  and  claims  for 
which  the  surveyor  refused  to  issue  certifi- 
cates designated  on  the  township  plats. 
Holders  of  claims  exceeding  3,500  acres  were 
required  to  furnish  the  surveyor  with  such 
information  as  would  enable  him  to  exhibit 
the  claims  on  said  plats. 

This  was  followed  by  the  act  of  May  23, 
1828  (4  Stat  at  L.  284,  chap.  70),  which 
confirmed  claims  which  had  been  recom- 
mended for  confirmation  "to  the  extent  of 
the  quantity  contained  in  1  league  square,  to 
be  located  by  the  claimants,  or  their  agents, 
within  the  limits  of  such  claims  or  surveys 
filed  as  aforesaid;"  "that  no  more  than  the 
quantity  of  acres  contained  in  a  league 
square  shall  be  confirmed  within  the  bounds 
of  any  one  grant;  and  no  confirmation  shall 
be  effectual  until  all  the  parties  in  interest, 
under  the  original  grant,  shall  file  with  the 
register  and  receiver  of  the  district  where 
the  grant  may  be  situated,  a  full  and  final 
release  of  all  claim  to  the  residue  contained 
in  the  grant;  and  where  there  shall  be  any 
minors  incapable  of  acting  within  said  terri- 
tory of  Florida,  a  relinquishment  by  the  le- 
gal guardian  shall  be  sufficient;  and  there- 
after the  excess  in  said  grants,  respectively, 
shall  be  liable  to  be  sold  as  other  public 
lands  of  the  United  States." 

The  4th  section  provided  that  the  register 
and  receiver  should  continue  to  decide  the 
remaining  claims  in  East  Florida,  subject  to 
the  same  limitations  and  in  conformity  with 
the  provisions  of  the  several  acts  of  Congress 
for  the  adjustment  of  private  land  claims  in 
Florida,  until  the  1st  Monday  in  the  next 
December,  when  they  should  make  a  final  re- 
port of  all  the  claims  aforesaid  in  said  dis- 
trict to  the  Secretary  of  the  Treasury;  and 
provided  that  it  should  never  be  lawful  after 
that  time  for  any  of  the  claimants  to  exhibit 
any  furtiier  evidence  in  support  of  said 
claims. 

It  was  further  enacted  by  5  6  "that  all 
claims  to  land  within  the  territory  of  Flori- 
da, embraced  by  the  treaty  between  Spain* 
and  the  United  States  of  the  twenty-second* 
of  February* one  thousand  eight  hundred  and* 
nineteen,  which  shall  not  be  decided  and  fi- 
nally settled  under  the  foregoing  provisions 
of  this  act,  containing  a  greater  quantity  of 
land  than  the  commissioners  were  authorized 
to  decide,  and  above  the  amount  confirmed 
by  this  act;  and  which  have  not  been  report- 
ed, as  antedated  or  forged,  by  said  commis- 
sioners, or  register  and  receiver,  acting  as 
such,  shall  be  received  and  adjudicated,  by 
the  judge  of  the  superior  court  of  the  dis- 
trict within  which  the  land  lies,  upon  the  pe- 
tition of  tlie  claimant,  according  to  the 
forms,  rules,  regulations,  conditions,  restric- 
tions, and  limitations  prescribed  to  the  dis- 
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trict  judge,  and  claimants  in  the  state  of 
Missouri,  by  act  of  Congress,  approved  May 
twenty-six,  eighteen  hundred  and  twenty- 
four,  entitled  'An  Act  Enabling  the  Claim- 
ants to  Lands  within  the  Limits  of  the  State 
of  Missouri,  and  Territory  of  Arkansas,  to 
Institute  Proceedings  to  Try  the  Validity  of 
Their  Claims;'  Provided,  That  nothing  in 
this  section  shall  be  construed  to  authorize 
said  judges  to  take  cognizance  of  any  claim 
annulled  by  the  said  treaty,  or  the  decree 
ratifying  the  same  by  the  King  of  Spain,  nor 
any  claim  not  presented  to  the  commission- 
ers or  register  and  receiver,  in  conformity 
with  the  several  acts  of  Congress,  providing 
for  the  settlement  of  private  land  claims  in 
Florida."  An  appeal  was  provided  for  from 
the  decision  of  the  judge  of  the  district  court 
to  this  court  within  four  months  after  the 
decision  should  be  pronounced. 

The  12th  section  read :  "That  any  claims 
to  lands,  tenements,  or  hereditaments,  with- 
in the  purview  of  this  act,  which  shall  not 
be  brought  by  petition  before  said  court 
within  one  year  from  the  passage  of  this  act, 
or  whioh,  after  being  brought  before  said 
court,  shall  on  account  of  the  neglect  or  de- 
lay of  the  claimant,  not  be  prosecuted  to  a 
final  decision  within  two  years,  shall  be  for- 
ever barred,  both  at  law  and  in  equity;  and 
no  other  action  at  common  law,  or  proceed- 
ing in  equity,  shall  ever  thereafter  be  sus- 
tained in  any  court  whatever." 

The  act  of  May  26,  1824  (4  Stat  at  L.  52, 
chap.  173),  in  respect  of  land  claims  in  Mis- 
souri and  Arkansas,  whioh  "might  have  been 
perfected  into  a  complete  title"  under  the 

f£rior  government,  provided  that  it  might  be 
iwful  for  claimants  to  lands  in  Missouri 
and  Arkansas  to  institute  proceedings  to  try 
*  the  validity  of  their*claims  in  the  manner 
set  forth;  that  the  court  should  have  full 
power  and  authority  "to  settle  and  deter- 
mine the  question  of  the  validity  of  the  title, 
according  to  the  law  of  nations,  the  stipula- 
tions of  any  treaty,  and  proceedings  under 
the  same ;  the  several  acts  of  Congress  in  re- 
lation thereto;  and  the  laws  and  ordinances 
of  the  government  from  which  it  is  alleged 
to  have  been  derived ;  and  all  other  questions 
properly  arising  between  the  claimants  and 
the  United  States." 

The  decision  of  this  court,  if  an  appeal 
were  taken,  or,  if  not,  of  the  court  below,  was 
to  be  final  and  conclusive.  By  the  6th  sec- 
tion of  the  act,  any  claim  not  brought  before 
the  court  within  two  years,  or  not  prosecuted 
to  final  decision  within  three  years,  was 
barred. 

May  20,  1830  (4  Stat,  at  L.  405,  chap. 
106),  an  act  was  passed  confirming  the 
claims  and  titles  to  lands  filed  before  the 
register  and  receiver  of  the  land  office  acting 
as  commissioners  in  the  district  of  East 
Florida  under  the  quantity  contained  in  1 
league  square,  which  had  been  recommended 
for  confirmation,  and  referred  to  Congress 
January  14,  1830;  and  "all  the  remaining 
claims  which  have  been  presented  according 
to  law,  and  not  finally  acted  upon,  shall  be 
Adjudicated  and  finally  settled  upon  the 


same  conditions,  restrictions,  and  limita- 
tions, in  every  respect,  as  are  prescribed  by 
the  act  of  Congress  approved  twenty-third 
May,  one  thousand  eight  hundred  and  twen- 
ty-eight" 

By  the  8th  section,  claimants  who  were 
entitled  to  avail  themselves  of  the  act  of 
May  23,  1828,  or  might  avail  themselves  of 
the  provisions  of  this  act,  by  taking  a  quan- 
tity of  land  equal  to  a  league  square  in  lieu 
of  the  whole  grant  were  allowed  a  further 
time  of  one  year  from  the  passage  of  the  act 
in  which  to  make  their  relinquishments,  etc. 

By  an  act  of  June  22, 1860  ( 12  Stat  at  L. 
85,  chap.  188),  "for  the  final  adjustment  of 
private  land  claims  in  the  states  of  Florida, 
Louisiana,  and  Missouri,  and  for  other  pur- 
poses," claimants  of  lands  lying  within  those 
states  by  virtue  of  any  grant  concession,  or- 
der of  survey,  permission  to  settle,  or  other 
written  evidence  of  title,  emanating  from 
any  foreign  government  bearing  date  prior« 
to  the  cession  to  the  United  States,  were  au-Jjj 
thorized'to  make  application  for  confirms-* 
tion  of  their  title  to  lands  so  claimed,  and 
the  registers  and  receivers  of  the  land  offices 
in  Florida  were  appointed  commissioners  to 
hear  and  decide  under  such  instructions  as 
might  be  prescribed  by  the  Commissioner  of 
the  General  Land  Office,  and  according  to 
justice  and  equity,  in  a  summary  manner, 
such  claims  within  the  district  aforesaid  as 
came  within  the  provisions  of  the  act  The 
claims  were  to  be  divided  into  three  classes, 
first  all  claims  which  in  their  opinion  ought 
to  be  confirmed  where  the  lands  claimed  had 
been  in  possession  and  cultivation  by  the 
private  claimants  or  those  under  whom  they 
derived  title  for  a  period  of  at  least  twenty 
years  preceding  the  date  of  the  filing  of  the 
claim,  by  virtue  of  some  grant  concession, 
order  of  survey  or  permission  to  survey,  or 
other  written  evidence  of  title;  second,  all 
claims  which  in  their  opinion  ought  to  be 
confirmed,  where  the  lands  were  claimed  un- 
der written  evidence  of  title,  but  where 
there  had  been  no  actual  cultivation  or  pos- 
session for  a  period  of  twenty  years ;  third, 
all  claims  which  in  their  opinion  ought  to 
be  rejected;  that  whenever  the  Commission- 
er of  the  General  Land  Office  should  approve 
the  report  of  the  commissioners  in  cases  em- 
braced in  classes  first  and  second,  he  should 
report  the  same  to  Congress  for  its  action; 
and  that  whenever  it  should  appear  that  the 
lands  claimed  and  the  title  to  which  might 
be  confirmed  had  been  sold  in  whole  or  in 
part  by  the  United  States  prior  to  confirma- 
tion, or  where  the  same  could  not  be  sur- 
veyed or  located,  the  party  in  whose  favor 
the  title  was  confirmed  should  have  the  right 
to  enter  upon  any  of  the  publie  lands  of  the 
United  States  a  quantity  of  land  equal  in  ex- 
tent to  that  sold  by  the  government 

Section  11  provided  for  proceedings  where 
lands  had  not  been  possessed  or  cultivated 
for  twenty  years,  but  were  claimed  "by  com- 
plete grant  or  concession,  or  order  of  sur- 
vey, duly  executed,  or  by  other  mode  of  in- 
vestiture of  the  title  thereto  in  the  original 
claimant  or  claimants,  by  separation  thereof 
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from  the  mass  of  the  public  domain,"  by  pe- 
tition in  any  district  court  of  the  United 
States,  within  whose  jurisdiction  the  lands 
i. or  any  part  thereof  might  lie;  and  for  an  ap- 
"peal  from  the  decree  to  this  court. 

•  *  Section  12  enacted  that  the  act  should  re- 
main in  force  for  five  years,  unless  sooner 
repealed,  "and  all  claims  presented  or  sued 
upon  according  to  the  provisions  of  this  act 
within  the  said  term  of  five  years  may  be 
prosecuted  to  final  determination  and  deci- 
sion, notwithstanding  the  said  term  of  five 
years  may  have  expired  before  such  final  de- 
termination and  decision." 

The  provisions  of  this  act  were  extended 
by  an  act  of  June  10,  1872  ( 17  Stat,  at  L. 
878,  chap.  421),  putting  it  in  force  for  a  pe- 
riod of  three  years;  and  it  was  provided  that 
all  persons  claiming  land  as  specified  in  the 
1st  section  of  the  act  might  have  their 
claims  confirmed,  in  all  cases  where  it  should 
be  satisfactorily  proved  that  the  claimants, 
and  those  from  whom  they  derived  title,  had 
"held  continuous  possession  of  the  land 
claimed,  from  the  date  of  the  cession  to  the 
United  States  of  the  territory  out  of  which" 
the  state  of  Florida  was  formed. 

Mr.  W.  W.  Dewhurst  for  appellants. 

Messrs.  Francis  P.  Fleming,  B.  Bisbee, 
O.  D.  Rhinehart,  and  Francis  P.  Fleming, 
Jr.,  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the 
•pinion  of  the  court: 

Appellees  submitted  motions  to  dismiss  or 
affirm,  the  consideration  of  which  was  post- 
poned to  the  hearing  on  the  merits. 

The  contention  is  that  the  appeal  should 
have  been  taken  to  the  circuit  court  of  ap- 
peals, and  not  to  this  court. 

We  do  not  concur  in  that  view.  The  bill 
alleged  "that  this  cause  arises  under  the 
said  treaty  between  the  United  States  and 
Spain,  which  ratified  and  confirmed  said 
grant  to  the  said  Joseph  Fish,  under  whom 
your  orators  claim  title.  And  the  contro- 
versy involved  in  this  cause  necessarily  in- 
volves the  construction  of  said  treaty." 

By  motions  to  dismiss  and  demurrers  ap- 
pellants set  up  various  objections  to  the  ju- 
risdiction of  the  circuit  court,  the  disposi- 
tion of  which  involved  the  construction  of 

•  the  treaty.  These 'being  overruled,  appel- 
lants by  their  answer  admitted  "that  the 
controversy  involves  the  construction  of  the 
treaty  between  Spain  and  the  United  States ; 
.  .  .  that  perfect  or  complete  grants  were 
recognized  by  the  treaty  with  Spain,  but  in- 
complete grants  were  ratified  by  the  treaty, 
to  the  same  extent  they  would  have  been  val- 
id had  the  territory  remained  under  the 
King  of  Spain." 

It  was  contended  on  the  one  hand  that  the 
title  was  absolutely  confirmed  by  the  treaty, 
and  on  the  other  that  as  this  was  not  a  suit 
brought  under  any  of  the  acts  of  Congress  in 
that  behalf,  the  treaty  could  not  be  held  to 
be  self-executing. 

The  pleadings,  the  evidence,  and  the  mas- 
ter's report  and  opinion  considered,  we  think 
that  rights  under  the  treaty  were  bo  far  set 


up  and  relied  on  as  to  give  jurisdiction  to 
the  circuit  court,  and  to  justify  an  appeal 
from  its  decree  directly  to  this  court.  The 
record  differs  from  t&at  in  Muse  v.  Arling- 
ton Hotel  Co.  168  U.  S.  430,  42  L.  ed.  531, 
18  Sup.  Ct  Rep.  100,  which  fell  short  of  af- 
fording adequate  grounds  for  the  mainten- 
ance of  our  jurisdiction. 

This  is  a  bill  to  remove  clouds  on  title, 
and  rests  on  complainants'  alleged  legal 
title,  connected  with  possession. 

The  general  rule  is  that  complainants  in 
such  suits  must  be  in  actual  possession. 
Frost  v.  Spit  ley,  121  U.  S.  552,  30  L.  ed. 
1010,  7  Sup.  Ct.  Rep.  1129.  And  such  is  the 
rule  in  Florida,  where,  however,  it  is  enough 
if  the  land  be  wild  and  unoccupied,  or  if 
some  independent  head  of  equity  jurisdiction 
exists.  Richards  v.  Morris,  39  Fla.  205,  22 
So.  650;  Hughes  v.  Hannah,  39  Fla.  370,  22 
So.  613;  Sloan  v.  Sloan,  25  Fla.  63,  5  So. 
003. 

In  this  case  actual  possession  was  claimed 
of  a  plantation  styled  the  Orange  Grove,  of 
about  100  acres,  situated  on  what  was  called 
"Fish's"  island,  which  the  master  found  was 
not  an  island  in  itself,  but  part  of  Anastasia 
island;  and  constructive  possession  of  the 
whole  of  Anastasia  island,  a  certain  part  ex- 
cepted as  reserved.  Relief  was  not  sought 
as  to  the  Orange  Grove,  and  some  home- 
steads, and  proof  was  introduced  tending  to 
show  that  the  tracts  in  controversy  were 
wild  and  unoccupied.  It  was  insisted  as  to 
them  that  the  legal  title  drew  possession  to 
it. 

The  master  found  as  matter  of  mixed  '«w«- 
and  fact  that  the  lands  granted  to  Jesse  Fish* 
in  1795  were  "an  island,  well  known'snd* 
designated  by  name,  and  entirely  surrounded 
by  water,"  and  that  they  were  completely 
and  sufficiently  segregated  from  the  royal  do- 
main by  proceedings  taken  under  the  decree 
of  1795,  and  Fish  placed  thereby  in  posses- 
sion thereof;  that  the  grant  and  the  segre- 
gation of  the  lands  from  the  royal  domain 
constituted  "a  complete  and  perfect  title  to 
the  said  lands,  to  wit,  to  the  whole  of  the 
island    of    St.  Anastasia,"  certain  lands, 
''marked  off  by  the  officials  as  reserved,"  ex- 
cepted. 

He  also  found  that  "on  AuguBt  31st,  1823, 
Sarah  Fish  presented  her  memorial  to  the 
board  of  commissioners  appointed  by  Con- 
gress to  investigate  as  to  land  claims  in  East 
Florida,  claiming  title  to  the  island  of  St. 
Anastasia  under  the  grant  to  Jesse  Fish  in 
1795,  aggregating  10,000  acres  of  land;  that 
on  December  16th,  1825,  the  board  of  com- 
missioners for  East  Florida  reported  to  Con- 
gress the  claim  of  Sarah  Fish,  heir  to  Anas- 
tasia island,  for  10,000  acres,  as  a  valid 
claim  for  confirmation,  and  that  said  claim 
was  reported  to  Congress  by  the  Secretary 
of  the  Treasury  of  the  United  States  for  con- 
firmation, with  his  report  under  date  of  Feb- 
ruary 23d,  1826." 

The  master  ruled  as  matter  of  law  "that 
the  grant  of  Fish,  being  a  valid  and  com- 
plete title,  properly  segregated  from  the  pub- 
lic domain  prior  to  January  24th,  1818, 
stood  ratified  and  confirmed  both  by  the 
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King  of  Spain  and  the  United  States  by  vir- 
tue of  the  eighth  article  of  the  treaty  of  ces- 
sion. That  this  grant,  having  been  passed 
upon  by  the  commissioners  of  East  Florida 
under  the  acts  of  Congress  and  reported  by 
them  to  Congress  for  approval  as  a  valid 
grunt  in  1826,  was  further  confirmed  as  to 
its  validity  by  the  United  States  by  the  act 
of  Congress  of  May  23d,  1828.  That  the 
limitation  in  the  12th  section  of  the  act  of 
1828  and  the  acts  supplemental  thereto  and 
amendatory  thereof,  enacted  by  Congress  in 
regard  to  private  land  claims  in  Florida,  did 
not  apply  to  complete  valid  grants  of  land 
properly  segregated  from  the  royal  domain 
and  in  possession  by  the  grantees  prior  to 
Jan.  24th,  1818,  and  therefore  did  and  do  not 
apply  to  the  grant  to  Fish  so  as  to  bar  the 
present  action." 
o  If,  then,  the  limitations  of  the  acts  of  Con- 
egress  properly  applied  to  complete  and  per- 
•  feet  titles  and  this  was  such,  or  if  they'ap- 
plied  to  the  claim  of  Fish  because  it  was  not 
such  a  title,  or  under  the  particular  circum- 
stances, the  conclusions  reached  were  erron- 
eous, and  the  decree  must  be  reversed. 

And,  apart  from  these  limitations,  if  the 
grant  did  not  amount  to  an  absolute  title, 
requiring  no  confirmation,  the  bill,  of  course, 
could  not  be  maintained. 

It  must  be  remembered  that  this  is  not  a 
suit  under  any  of  the  acts  passed  by  Con- 
gress in  reference  to  the  settlement  of  claims 
in  East  Florida,  but  entirely  independent  of 
them.  According  to  the  theory  of  appellees, 
those  acts  have  no  application  whatever. 
Appellees  assert  their  title  to  have  been  abso- 
lutely perfect  and  complete  prior  to  the 
treaty,  and,  in  any  aspect,  they  must  stand 
or  fall  by  their  contention  that  the  Fish 
grant  was  a  complete  and  perfect  royal  title. 

And  while  we  can  perceive  that  equitable 
grounds  may  have  justified  the  recommenda- 
tion to  Congress  for  confirmation  in  1826, 
we  cannot  hold  as  matter  of  law  that  a 
grant  couched  in  the  terms  of  this  one,  and 
not  made  by  the  governor  of  East  Florida  or 
ratified  by  him,  was  an  absolute  conveyance 
of  the  fee. 

By  the  Spanish  law  the  King  was  the 
source  and  fountain  of  title  to  all  lands, 
which  could  only  be  disposed  of  by  him,  or 
his  duly  authorized  representative.  In  the 
Province  of  East  Florida  the  governor  acted 
in  the  granting  of  lands  in  the  name  and  by 
the  authority  of  the  King  as  his  direct  rep- 
resentative. It  was  in  that  point  of  view 
that  Quesada  described  himself  as  "Vice 
Royal  Patron  and  Subdelegate  of  the  Royal 
Domain."  Quesada  was  governor  from  July 
13,  1790,  to  July  20,  1796.  His  last  partici- 
pation in  the  matter  of  Fish's  application 
was  on  March  26,  1795,  when  the  papers 
were  returned  to  Fish.  What  appears  after- 
wards purports  to  have  been  done  by  one 
Morales  daring  an  alleged  illness  of  the  gov- 
ernor. There  is  nothing  to  indicate  that 
Governor  Quesada  was  not  in  the  exercise  of 
the  duties  of  his  office  during  his  entire  term, 
except  the  mere  recitation  in  these  papers. 
There  is  no  evidence  that  Morales  performed 
the  duties  of  the  office  of  governor  unless  the 


single  act  under  consideration  it  to  be  so 
treated,  and  that  would  not  make  out  a  dem 
faoto  incumbency,  if  there  could  be  such," 
which,*  as  to  the  exercise  of  this  power,  we* 
cannot  concede.  There  is  no  pretense  that 
Morales  was  appointed  governor  pro  tem- 
pore, and,  indeed,  he  could  not  have  been 
save  by  the  King,  or  the  captain  general  of 
Cuba  and  the  Floridas,  which  appointment 
would  have  been  formally  made  and  duly  re- 
corded. 2  White's  New  Recopilacion,  270, 
271.  No  evidence  to  that  effect  was  intro- 
duced. Morales  clearly  cannot  be  held  to 
have  had  the  power  to  make  a  royal  grant, 
nor  was  any  ratification  of  what  he  did  do 
shown. 

In  United  States  v.  Arredondo,  6  Pet. 
691,  8  L.  ed.  547,  and  in  United  States  v. 
Peralta,  19  How.  343,  15  L.  ed.  678,  it  was 
held,  in  view  of  the  rules  of  decision  pre- 
scribed by  the  statutes  under  which  the 
courts  exercised  jurisdiction,  that  it  was  the 
intention  of  Congress  that  a  claimant  should 
not  be  required  to  offer  proof  as  to  the  au- 
thority of  the  official  executing  the  grant, 
but  that  the  court  would  assume  as  a  set- 
tled principle  that  a  public  grant  was  to  be 
taken  as  evidence  that  it  was  issued  by  law- 
ful authority.  But  under  the  act  of  March 
3,  1891,  creating  the  court  of  private  land 
claims,  inasmuch  as  it  was  made  essential 
before  a  grant  could  be  held  legally  valid 
that  it  must  appear  that  the  title  was  "law- 
fully and  regularly  derived,"  it  was  held 
that  such  presumption  could  not  be  indulged 
in;  that  the  language  of  the  act  imported 
"that  the  court  must  be  satisfied,  from  all 
the  evidence,  that  the  official  body  or  person 
assuming  to  grant  was  vested  with  author- 
ity, or  that  the  exercise  of  power,  if  unwar- 
ranted, was  subsequently  lawfully  ratified." 
Bayes  v.  United  States,  170  U.  S.  637,  42  L. 
ed.  1174,  18  Sup.  Ct.  Rep.  735.  The  ques- 
tion involved  in  that  case  was  whether  the 
territorial  deputation  of  New  Mexico  had 
authority  to  make  the  grant  in  controversy. 
Mr.  Justice  White,  delivering  the  opinion, 
said,  among  other  things:  "Further,  while 
it  is  reasonable  to  presume  that  any  order  or 
decree  of  the  supreme  executive  of  Mexico 
conferring  authority  to  alienate  the  terri- 
torial lands  or  ratifying  an  unauthorized 
grant  to  the  extent  authorized  by  law  was 
made  matter  of  official  record,  the  petition 
does  not  aver  and  the  grant  does  not  recite, 
nor  was  there  any  evidence  introduced  show- 
ing a  prior  authorization  or  subsequent  rati- 
fication. In  fact,  it  was  not  even  shown  that«« 
at  or  about  the  time  of  the  grant  the  terri-$ 
torial  deputation  habitually*  assumed  to* 
grant  lands,  particularly  under  circumstan- 
ces which  would  justify  an  inference  that 
the  supreme  executive  was  informed  of  such 
procedure." 

In  Crespin  v.  United  States,  168  U.  S. 
208,  42  L.  ed.  438,  18  Sup.  Ct  Rep.  53,  which 
was  a  case  under  the  act  of  1891,  it  was  held 
that  the  presumption  indulged  in  United 
States  v.  Arredondo  could  not  supply  the 
want  of  power  in  the  alleged  granting  officer. 

In  the  case  at  bar,  as  we  have  said,  com- 
plainants were  not  proceeding  under  any  act 
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of  Congress  permitting  the  United  States  to 
be  sued,  but  as  at  common  law,  and  on  the 
basis  of  absolute  legal  title.  That  title  they 
were  obliged  to  make  out,  and  oould  only 
avail  themselves  of  such  presumptions  as 
would  ordinarily  obtain.  Without  going 
into  the  question  of  the  presumptions  which 
might  on  occasion  be  indulged  in,  it  is 
enough  to  say  that  it  is  clear  that  where  the 
officer  who  assumed  to  convey  the  public  do- 
main had  no  authority  ex  officio  to  do  so, 
such  authority  cannot  be  presumed  from  the 
mere  fact  of  the  conveyance  in  the  absence 
of  other  evidence. 

We  do  not  think  that  Governor  Quesada 
could  have  delegated  his  power  as  subdele- 
gate,  and  it  cannot  be  assumed  that  he  at- 
tempted to  do  so. 

But,  furthermore,  we  are  not  persuaded 
that  Morales  undertook  to  make  an  abso- 
lute grant  in  fee.  He  did  not  profess  to  be 
acting  as  "Vice  Royal  Patron  and  Subdele- 
gate  of  the  Royal  Domain."  The  grant  did 
not  ran  in  the  name  of  the  King;  did  not 
purport  to  make  the  grant  as  "in  absolute 
property;"  did  not  assert  the  legal  right  to 
make  such  a  grant;  and  the  terms  of  the 
paper  were  consistent  with  a  grant  of  pos- 
session merely,  or,  at  the  most,  of  a  conces- 
sion, which  required  a  title  in  form  to  be  sub- 
sequently issued. 

The  report  of  the  land  commissioners  of 
January  31,  1826,  transmitting  the  Fish 
claim  among  others  (4  American  State  Pa- 
pers, "Public  Lands,"  D.  G.  ed.  276),  states: 
"A  royal  title  is  the  highest  order  of  title 
known  by  any  law,  usage,  or  principle,  in  the 
province  of  East  Florida.  Titles  of  this  de- 
scription were  designed  to  convey  the.  fee 
simple  to  the  grantee;  they  were  usually 
m  made  by  the  acting  governors  of  the  province 
5 in  the  name  of  the  King;  they  recited  the 
•  grant  to  be  'in»perpetuity,'  and  also  the  spe- 
cific metes  and  bounds  of  the  land.  .  .  . 
This  title  may  be  said  to  correspond  in  char- 
acter with  that  of  a  patent  issued  by  our 
government.  Concessions  without  condition 
are  understood  to  differ  from  a  royal  title 
only  in  this,  that  most  of  the  latter  recite 
the  metes  and  bounds,  whereas  the  uncondi- 
tional concession,  although  definite  in  quan- 
tity and  location  of  the  land,  is  still  subject 
to  a  survey ;  which,  when  made,  was  followed 
up  by  maturing  the  concession  by  a  royal 
title.  .  .  .  There  is  also  a  peculiarity  in 
the  phraseology  of  a  royal  title;  in  all  the 
grants  of  this  nature,  the  legal  right  to 
grant  the  lands  is  asserted." 

The  commissioners  regarded  the  grant  in 
question  as  a  concession  without  condition, 
or  with  conditions  fulfilled,  and  reported  it 
as  such  for  confirmation.  They  attributed 
it  to  the  royal  order  of  1700  in  respect  of  set- 
tlers. 1  Clarke's  Land  Laws,  096,  904;  2 
White,  276 ;  United  States  v.  Clarke,  8  Pet. 
486,  8  L.  ed.  1001. 

Referring  to  class  one,  being  claims  to 
lands  not  exceeding  3,600  acres  in  quantity, 
they  made  the  observations  already  quoted, 
and  further  said :  "In  deciding  on  the  cases 
comprehended  in  this  class,  the  board  have 
in  all  cases  of  royal  titles  and  concessions 


without  condition,  where  the  documents 
were  found  amongst  the  archives  of  the  coun- 
try, and  no  allegations  on  the  part  of  the 
United  States  appearing  against  them,  con- 
sidered themselves  bound  to  grant  certifi- 
cates of  confirmation  to  the  claimants. 
.  .  .  Number  three  comprehends  claims 
exceeding  3,600  acres,  the  titles  to  which 
were  found  amongst  the  public  archives  of 
the  country,  and  are  ascertained  by  the  com- 
missioners to  be  valid  Spanish  grants,  and 
reported  accordingly  to  Congress  for  confir- 
mation." 

The  question  on  this  branch  of  the  case 
is  not  whether  the  grant  should  have  been 
confirmed,  but  whether  it  amounted  to  a 
complete  title  without  confirmation.  At  the 
time  of  the  cession  was  further  action  of  the 
government  required  to  perfect  itt  As  it 
was  not  in  itself  a  royal  title,  and  was  nei- 
ther made  nor  confirmed  by  the  lawful  au- 
thorities of  the  King,  we  think  such  action 
was  necessary. 

But  were  this  otherwise  it  seems  to  us 
clear  that  the  limitations  of  the  acts  of  Con- 
gress applied. 

Articles  II.  and  VIII.  of  the  treaty  be- 
tween the  United  States  and  Spain,  con- 
cluded February  22,  1819,  ratified  by  Spain 
October  24,  1820,  and  by  the  United  States 
February  19,  1821  [8  Stat  at  L.  254,  258],., 
read  as  follows :  m 

"Article  II.  His  CatholicM&jesty  cedes  to? 
the  United  States  in  full  property  and  sov- 
ereignty, all  the  territories  which  belong  to 
him,  situated  to  the  eastward  of  the  Missis- 
sippi, known  by  the  name  of  East  and  West 
Florida.  The  adjacent  islands  dependent 
on  said  provinces,  all  public  lots  and  squares, 
vacant  lands,  public  edifices,  fortifications, 
barracks,  and  other  buildings,  which  are  not 
private  property,  archives  and  documents, 
which  relate  directly  to  the  property  and 
sovereignty  of  said  provinces,  are  included  in 
this  article.  The  said  archives  and  docu- 
ments shall  be  left  in  possession  of  the  com- 
missaries or  officers  of  the  United  States, 
duly  authorized  to  receive  them." 

"Article  VIII.  All  the  grants  of  land 
made  before  the  24th  of  January,  1818,  by 
His  Catholic  Majesty,  or  by  his  lawful  au- 
thorities, in  the  said  territories  ceded  by 
His  Majesty  to  the  United  States,  shall  be 
ratified  and  confirmed  to  the  persona  in  pos- 
session of  the  lands,  to  the  same  extent  that 
the  same  grants  would  be  valid  if  the  terri- 
tories had  remained  under  the  dominion  of 
His  Catholic  Majesty.  But  the  owners  in 
possession  of  such  lands,  who,  by  reason  of 
the  recent  circumstances  of  the  Spanish  na- 
tion, and  the  revolutions  in  Europe,  have 
been  prevented  from  fulfilling  all  the  condi- 
tions of  their  grants,  shall  complete  them 
within  the  terms  limited  in  the  same,  re- 
spectively, from  the  date  of  this  treaty;  in 
default  of  which,  the  said  grants  shall  be 
null  and  void.  All  grants  made  since  the 
said  24th  of  January,  1818,  when  the  first 
proposal,  on  the  part  of  His  Catholic  Ma- 
jesty, for  the  cession  of  the  Floridas,  was 
made,  are  hereby  declared,  and  agreed  to  be, 
null  and  void." 
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In  the  light  of  the  Spanish  text,  to  the  ef- 
fect that  grants  should  "remain  ratified  and 
confirmed,"  the  treaty  has  been  frequently 
construed  as  meaning  that  grants  needing 
no  confirmation  should  stand  confirmed, 
while  those  requiring  confirmation  should 
receive  it  in  due  coarse  as  might  be  provided, 
is  Undoubtedly  private  rights  of  property  to 
5  land  lying  within  the  territory  ceded  were 

*  entitled  to  protection,  whether  they*  were 
complete  and  absolute  titles,  or  merely  equi- 
table interests  needing  some  further  act  of 
government  to  perfect  the  legal  title.  The 
duty  of  securing  such  rights  belonged  to  the 
political  department,  and  might  be  dis- 
charged by  Congress  itself,  or  through  the 
instrumentality  of  boards,  or  of  strictly  ju- 
dicial tribunals.  And  even  grants  which 
were  complete  at  the  time  of  the  cession 
might  be  required  by  Congress  to  have  their 
genuineness  and  their  extent  established  by 
proceedings  in  a  particular  manner  before 
they  could  be  held  valid  Ainsa  v.  New 
Metrioo  <t  A,  R.  Oo.  176  U.  S.  76, 44  L.  ed.  78, 
20  Sup.  Ct  Rep.  28;  Botiller  v.  Dominguez, 
130  U.  S.  238,  32  L.  ed.  026,  9  Sup.  Ct.  Rep. 
526;  United  States  v.  Olarke,  8  Pet  436,  8 
L.  ed.  1001 ;  Glenn  v.  United  State*,  13  How. 
250, 14  L.  ed.  133. 

In  United  States  v.  Clarke,  the  acts  of 
Congress  prior  to  1834  were  considered  by 
Chief  Justice  Marshall,  in  the  instance  of  a 
complete  and  perfect  grant.  Referring  to 
the  act  of  May  26,  1830,  the  Chief  Justice 
said:  "It  was  obviously  the  intention  of 
Congress  to  extend  the  jurisdiction  of  the 
court  to  all  existing  claims  and  to  have  them 
finally  settled.  The  purpose  for  which  the 
act  was  made  could  not  be  otherwise  accom- 
plished. .  .  .  The  words  which  confer 
jurisdiction,  and  describe  the  cases  on  which 
it  may  be  exercised,  are  'all  the  remaining 
cases  which  have  been  presented  according 
to  law,  and  not  finally  aoted  upon.'  The 
subsequent  words  'shall  be  adjudicated,'  etc., 
prescribe  the  rule  by  which  the  jurisdiction 
previously  given  shall  be  exercised.'*  Quot- 
ing from  the  6th  section  of  the  act  of  May 
8,  1822,  he  said:  "The  object  of  this  law 
cannot  be  doubted.  It  was  to  separate  pri- 
vate property  from  the  public  domain  for 
the  double  purpose  of  doing  justice  to  indi- 
viduals, and  enabling  Congress  safely  to  sell 
the  vacant  lands  in  their  newly  acquired  ter- 
ritories. To  accomplish  this  object,  it  was 
necessary  that  all  claims  of  every  descrip- 
tion, should  be  brought  before  the  commis- 
sioners, and  that  their  powers  of  inquiry 
should  extend  to  all.  Not  only  has  this  been 
done,  but,  further  to  stimulate  the  claim- 
ants, the  act  declares  'that  any  claim  not 
filed  previous  to  the  31st  of  May,  1823,  shall 
be  deemed  and  held  to  be  void  and  of  none 
effect'  This  primary  intention  of  Congress 
Is  best  promoted  by  determining  causes  fl- 
enally,  where  their  substantial  merits  can  be 
gdiseerned."    He  further  quoted  the  6th  see- 

*  tion  of  the  act  of  May* 23,  1828,  and  from 
the  act  of  May  26,  1824  (referred  to  in  the 
act  of  May  26,  1830),  and  as  to  the  latter 
act  said  that  it  "does  not  define  the  jurisdic- 


tion conferred  on  the  court  of  East  Florida 
by  the  act  of  1830,  but  directs  the  mode  of 
proceeding  and  the  rules  of  decision." 

In  Olenn  v.  United  States  Mr.  Justice  Ca- 
tron, referring  to  the  case  of  Arredondo, 
said:  "That  proceeding  was  founded  on  a 
perfect  title,  having  every  sanction  the 
Spanish  government  could  confer.  It  was 
brought  before  the  courts  according  to  the 
6th  section  of  the  act  of  May  23, 1828,  which 
embraced  perfect  titles,  and  was  only  appli- 
cable to  suits  in  Florida." 

The  cases  of  United  States  v.  Arredondo,  8 
Pet  691,  8  L.  ed.  547;  United  States  v.  Per- 
cheman,  7  Pet  57,  8  L.  ed.  607;  United 
States  v.  Clarke,  8  Pet  436,  8  L.  ed.  1001, 
were  all  instances  of  complete  and  perfect 
titles  brought  into  court  under  these  stat- 
utes. 

Botiller  v.  Dominguest  was  a  writ  of  error 
to  tilie  supreme  court  of  California  to  review 
a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion in  the  nature  of  ejectment  Plaintiff's 
title  was  a  grant  alleged  to  have  been  made 
by  Mexico,  but  no  claim  under  the  grant 
had  ever  been  presented  for  confirmation  to 
the  board  of  land  commissioners  appointed 
under  the  act  of  Congress  of  March  3,  1851 
(0  Stat  at  L.  631,  chap.  41) ;  and  no  patent 
had  ever  issued  from  the  United  States  to 
anyone  for  the  land  or  any  part  of  it.  The 
state  court  held  that  the  title  to  the  land 
by  the  Mexican  grant  was  perfect  at  the 
time  California  was  acquired,  and  that  the 
grantee  was  not  compelled  to  submit  the 
same  for  confirmation  to  the  board  of  com- 
missioners. This  court  ruled  that  no  title 
to  lands  in  California  dependent  upon  Span- 
ish or  Mexican  grants  could  be  of  any  valid- 
ity which  had  not  been  submitted  to  and  con- 
firmed by  the  board  provided  for  that  pur* 
pose  by  the  act  of  Congress,  or,  if  rejected  by 
that  board,  confirmed  by  the  district  court  or 
by  the  Supreme  Court  of  the  United  States. 
Two  propositions  were  urged  in  support  of 
the  decision  of  the  state  court:  First,  that 
the  statute  itself  was  invalid  because  in  con- 
flict with  the  treaty  with  Mexico,  and  also 
with  rights  of  property  under  the  Constitu-i- 
tion  and  laws  of  the  United  States.  Second  * 
that  the  statute  was  not  intended'to  apply* 
to  claims  which  were  supported  by  complete 
and  perfect  title  from  the  Mexican  govern- 
ment but  only  to  such  as  were  imperfect 
inchoate,  and  equitable  in  their  character. 
As  to  the  first  of  these  propositions,  this 
court  held  that  so  far  as  the  act  of  Congress 
was  alleged  to  be  in  conflict  with  the  treaty 
with  Mexico,  that  was  a  matter  in  which  the 
court  was  bound  to  follow  the  statutory  en- 
actments of  its  own  government  As  to  the 
second  point,  it  was  held  that  the  statute 
applied  to  perfect  as  well  as  imperfect 
claims,  and  Mr.  Justice  Miller,  delivering  the 
opinion,  said: 

"It  was  equally  important  to  the  object 
which  the  United  States  had  in  the  passage 
of  it,  that  claims  under  perfect  grants  from 
the  Mexican  government  should  be  estab- 
lished as  that  imperfect  claims  should  be  es- 
tablished or  rejected.  The  superior  force 
1  which  is  attached,  in  the  argument  of  eoun- 
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■el,  to  a  perfect  grant  from  the  Mexican 
government  had  its  just  influence  in  the 
board  of  commissioners,  or  in  the  courts  to 
which  their  decisions  could  be  carried  by  ap- 
peal. If  the  title  was  perfect,  it  would  there 
be  decided  by  a  court  of  competent  jurisdic- 
tion, holding  that  the  claim  thus  presented 
was  valid;  if  it  was  not,  then  it  was  the 
right  and  the  duty  of  that  court  to  deter- 
mine whether  it  was  such  a  claim  as  tho 
United  States  was  bound  to  respect,  even 
though  it  was  not  perfect  as  to  all  the  forms 
and  proceedings  under  which  it  was  derived. 
So  that  the  superior  value  of  a  perfected 
Mexican  claim  had  the  same  influence  in  a 
court  of  justice  which  is  now  set  up  for  it 
in  an  action  where  the  title  is  contested.  Nor 
can  it  be  said  that  there  is  anything  unjust 
or  oppressive  in  requiring  the  owner  of  a 
valid  claim,  in  that  vast  wilderness  of  lands 
unclaimed,  and  unjustly  claimed,  to  present 
his  demand  to  a  tribunal  possessing  all  the 
elements  of  judicial  functions,  with  a  guar- 
antee of  judicial  proceedings,  so  that  his 
title  could  be  established  if  it  was  found  to 
be  valid,  or  rejected  if  it  was  invalid.  We 
are  unable  to  see  any  injustice,  any  want  of 
constitutional  power,  or  any  violation  of  the 
treaty,  in  the  means  by  which  the  United 
States  undertook  to  separate  the  lands  in 
which  it  held  the  proprietary  interest  from 
X  those  which  belonged,  either  equitably  or  by 
«Ja  strict  legal  title,  to  private  persons.  Ev- 
•  ery  person  owning  land  or*other  property  is 
at  all  times  liable  to  be  called  into  a  court 
of  justice  to  contest  his  title  to  it  This 
may  be  done  by  another  individual,  or  by  the 
government  under  which  he  lives.  It  is  a 
necessary  part  of  a  free  government,  in 
which  all  are  equally  subject  to  the  laws, 
that  whoever  asserts  rights  or  exercises  pow- 
ers over  property  may  be  called  before  the 
proper  tribunals  to  sustain  them." 

Wc  are  of  opinion  that  these  acts  applied 
and  were  intended  to  apply  to  all  claims, 
whether  perfect  or  imperfect,  in  that  partic- 
ular resembling  the  California  act;  that  the 
courts  were  bound  to  accept  their  provi- 
sions ;  and  that  there  was  no  want  of  consti- 
tutional power  in  prescribing  reasonable  lim- 
itations operating  to  bar  claims  if  the  course 
pointed  out  were  not  pursued. 

Mrs.  Fish  naturally  took  that  view  and 
memorialized  the  commissioners,  who  re- 
ported in  favor  of  the  claim,  and  the  report 
was  transmitted  to  Congress  in  February, 
1826. 

The  act  of  May  23,  1829,  followed,  which 
confirmed  all  claims,  which  had  been  rec- 
ommended for  confirmation,  of  which  this 
was  one,  to  the  extent  of  a  league  square, 
but  provided  that  the  confirmation  should 
not  be  effectual  until  all  the  parties  in  in- 
terest in  the  original  grant  had  filed  a  full 
and  final  release  of  all  claims  to  the  residue 
contained  in  it,  with  the  register  and  re- 
ceiver of  the  district  where  the  grant  was 
situated.  We  do  not  agree  with  the  master 
that  the  effect  of  this  was  to  confirm  the 
entire  grant,  but,  on  the  contrary,  we  think 
that  by  the  action  of  Congress  all  of  the 
claim  except  a  league  square  was  rejected, 


and  that  as  there  was  no  release  of  the  ex- 

the  condition  of  the  confirmation  failed. 
And  inasmuch  as  this  was  the  situation, 
and  claimants  had  neither  accepted  the 
league  square  nor  availed  themselves  of  the 
legislation  providing  for  resort  to  the  courts, 
it  was  held  when  the  matter  was  litigated  in 
the  Land  Department  that  the  claim  was 
barred.  The  views  there  entertained  were 
expressed  bv  the  Commissioner  in  his  report 
of  August  2,  1890,  and  by  the  Secretary  of 
the  Interior  in  his  decision  of  June  22,  1893. 
16  Land  Dec.  550.  The  Land  Department 
was  of  opinion  that,  even  conceding  that  the 
claim  was  a  valid  grant  from  the  Spanish* 
government  for  the  full  quantity  of  10,000$ 
acres,*and  that  the  act  of  May  23,  1828,* 
which  governed  that,  among  other  claims, 
was  in  violation  of  the  obligations  of  the 
treaty,  the  department  and  the  courts  were 
bound  to  follow  the  statutory  enactments  of 
their  own  government,  and  must  be  con- 
trolled thereby,  and  that  regarding  the 
claim  as  coming  within  the  provisions  of  the 
acts  of  1827  and  1828,  its  validity  could  not 
be  recognized  because  the  claimants  had 
failed  to  comply  with  the  conditions  pre- 
scribed by  these  acts.  All  claims  of  every 
description  whatever,  whether  arising  under 
patents,  grants,  concessions,  or  orders  of  sur- 
vey, were  required  to  be  submitted  to  the 
board  of  commissioners  for  confirmation,  or 
to  be  submitted  to  Congress  for  final  action, 
before  their  validity  could  be  recognized,  and 
all  claims  reported  upon  by  the  commission- 
ers, whether  founded  upon  a  complete  or  an 
incomplete  title,  were  subject  to  the  provi- 
sions of  the  act  of  Congress  of  May  23.  1828, 
and  barred  in  accordance  with  its  provi- 
sions. If  the  daim  came  within  the  provi- 
sions of  the  2d  section  of  that  act,  its  valid- 
ity was  recognized  only  to  the  extent  of  I 
league  square,  and  upon  the  condition  that 
the  claimant  should  relinquish  all  in  excess 
of  that  quantity  on  or  before  May  26.  1831. 
If  it  did  not  come  within  the  provisions  of 
said  section,  then  it  was  a  claim  not  acted 
upon  by  Congress,  and  was  barred  by  failure 
to  commence  the  proper  proceedings  in  the 
courts  within  the  time  limited  in  the  6th  sec- 
tion of  the  act  of  May  23,  1828. 

We  accept  these  conclusions,  and  with  the 
less  reluctance  as,  if  this  were  a  perfect  title 
as  contended,  resort  to  the  courts  might 
again  have  been  had  under  the  acts  of  1860 
and  1872. 

It  seems  to  us  that  the  government  was 
unquestionably  entitled  to  demand  the  sea- 
sonable assertion  of  such  claims  as  this,  and 
that  years  after  the  public  surveys  had  been 
extended  over  the  land,  and  the  maps  and 
plats  thereof  approved;  many  reservations 
made  for  public  purposes;  patents  issued; 
homestead  entries  made  and  final  certificates 
issued,  the  exhibition  of  a  bill  to  set  aside 
the  patents  of  the  government  by  those  who 
had  failed  to  comply  with  the  statutes  came 
undeniably  too  late. 

In  our  judgment  the  bill  cannot  be  main-e 
tained  because  complainants  failed  to  show* 
complete  legal  title  from  the  King;* and  be- 7 
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mam  the  claim  wu  barred  by  the  statutes 
to  which  we  hare  referred. 

Decree  reverted,  and  cause  remanded,  with 
•  direction  to  dismiss  the  bill. 

Mr.  Justice  SMras  and  Mr.  Juitiee 
FeeUuun  dissented. 


(180  XT.  8.  440) 

ALVTN  L.  JOHN8  et  al,  Appts^ 

«. 

JAMES  WILSON. 

Mortgages — liability  on  stipulation  to  as- 
sume— second  foreclosure  to  out  off  secret 
vendee. 

L  A  grantee  whose  deed  contains  a  stipula- 
tion that  he  will  assume  and  pa;  off  a  mort- 
gage on  the  land  is  personally  and  primarily 
liable  for  any  deficiency  remaining  after  the 
proceeds  of  the  land  hare  been  applied  to  the 
debt.  In  a  direct  action  brought  by  the  mort- 
gagee In  his  own  name. 

S.  The  failure  to  make  a  tenant  a  party  to  a 
foreclosure  suit  will  not  relieve  persons  who 
are  personally  liable  for  the  mortgage  debt. 
If  they  are  not  prejudiced  by  his  omission. 

t.  A  second  foreclosure  of  a  mortgage  may  be 
had  for  the  purpose  of  terminating  the  rights 
of  a  yendee  under  a  conveyance  fraudulently 
made  and  withheld  from  record,  and  of  which 
the  mortgagee  had  no  knowledge  and  no 
means  of  knowledge  at  the  time  of  bringing 
the  first  suit. 

4.  The  failure  to  file  an  amended  bill  In  a  fore- 
closure suit  on  learning  of  a  secret  convey- 
ance to  a  stranger  to  the  suit  will  not  pre- 
clude the  plaintiff  from  having  a  second  fore- 
closure. If  his  failure  does  not  prejudice  any 
of  the  defendants ;  nor  will  It  deprive  him  of 
his  rights  except  to  the  costs  of  the  first 
suit. 

[No.  67.] 

Submitted    November    1,    1900.  Decided 
March  11,  1901. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decision 
modifying  a  judgment  in  a  suit  for  foreclos- 
ure. Affirmed. 

See  same  case  below,  63  Pac.  583. 

Statement  by  Mr.  Justice  Browns 
This  was  a  complaint  in  the  nature  of  a 
bill  in  equity,  under  the  Arizona  Code,  filed 
in  the  district  court  of  Maricopa  county,  by 
the  appellee,  Wilson  (who  had  already,  in  a 
prior  suit,  foreclosed  a  mortgage  upon  cer- 
tain real  estate  against  John  M.  Armstrong, 
h  mortgagor,  and  Robert  E.  Daggs,  purchaser 
J  of  the  premises),  against  Alvin  L.  Johns, 
•  subsequent  purchaser*  pendente  lite  of  the 
same  premises,  and  also  against  William  A. 
Daggs,  tenant  in  possession,  Robert  E.  Daggs, 
his  landlord,  and  A.  Jackson  Daggs,  agent  of 
Robert  E.,  to  charge  Johns  and  Robert  E. 
Daggs  with  the  payment  of  the  mortgage 
debt,  for  a  foreclosure  of  the  mortgage 
against  all  the  defendants,  for  a  receiver,  and 
for  a  judgment  against  all  for  damages. 
The  complaint,  which  was  filed  June  22, 


1895,  alleged  that  when  the  former  bill  fore- 
closing the  mortgage  was  filed,  April  26,1894, 
John  M  Armstrong,  the  mortgagor,  and  Rob- 
ert E.  Daggs,  who  purchased  the  premises 
December  18,  1803,  were  the  only  parties 
known  to  the  plaintiff  to  be  liable  upon  the 
notes,  or  to  have  any  interest  whatever  in 
the  mortgaged  property ;  but  that  the  defend- 
ants Robert  E.  Daggs  and  A.  Jackson  Daggs, 
conspiring  together  to  hinder  and  obstruct 
the  plaintiff  In  the  collection  of  his  mort- 
gage debt,  procured  a  deed  of  conveyance  of 
the  property  from  Robert  E.  Daggs  to  Johns 
for  the  sole  purpose  of  hindering,  delaying, 
and  obstructing  him  in  the  collection  of  his 
mortgage  debt;  that  the  deed,  though  dated 
March  17,  1894,  before  the  proceedings  for  a 
foreclosure  were  begun,  was  withheld  from 
record  until  April  28,  1804,  after  the  sum- 
mons in  the  foreclosure  action  had  been 
served  and  after  the  Its  pendens  had  been 
filed;  that  in  this  deed  Johns  expressly 
agreed  and  bound  himself  to  pay  the  plain- 
tiff's mortgage  debt;  that  William  A.  Daggs, 
who  was  at  the  time  of  the  foreclosure 
in  possession  as  tenant  of  Robert  E.  Daggs, 
did  not  advise  plaintiff  of  his  surrender  of 
the  premises  as  tenant  of  Robert  E.  Daggs, 
or  of  his  having  taken  possession  as  the  ten- 
ant of  Johns;  and  that  such  abandonment 
and  release  of  the  property,  and  the  taking 
possession  thereof  as  tenant  of  Johns,  were 
done  secretly,  without  any  notice  to  the 
plaintiff,  with  intent  to  deceive  him  into  the 
belief  that  he  (William  A.)  was  still  holding 
possession  as  tenant  of  Robert  E.  Daggs, 
and  that  the  plaintiff,  on  account  of  such  se- 
cret transfer  of  possession,  if  any  was  made, 
was  deceived,  as  the  defendant  intended  him 
to  be,  and  that  the  foreclosure  action  there- 
fore proceeded  to  judgment  without  his  join- 
ing or  making  the  said  Johns  and  William^} 
A.  Daggs  defendants  therein;  that  plaintiff* 
had  no  knowledge  conformation,  when  he* 
began  his  action  and  filed  his  lis  pendens, 
that  any  other  persons  than  Robert  E.  Daggs 
had  any  claim  to  the  premises.  Wherefore 
plaintiff  prayed  for  a  judgment  against  Rob- 
ert E.  Daggs  and  Alvin  L.  Johns,  who  had 
assumed  and  agreed  to  pay  the  mortgage 
debt,  for  the  amount  of  such  debt,  and  for 
the  sum  of  $1,000  as  damages;  that  his  mort- 
gage be  adjudged  unpaid  and  unsatisfied: 
and  that  the  same  be  foreclosed  against  all 
the  defendants  and  all  persons  holding  un- 
der them;  and  for  such  further  relief  as  the 
circumstances  of  the  case  required. 

On  a  hearing  upon  pleadings  and  proof  a 
judgment  was  rendered  setting  aside  the  sale 
had  in  the  foreclosure  suit  of  Wilson  v.  Arm- 
strong and  Daggs,  and  the  satisfaction  of  the 
judgment  made  upon  such  sale;  that  the 
plaintiff  Wilson  recover  of  Robert  E.  Daggs 
and  Alvin  L.  Johns,  who  had  assumed  and 
agreed  to  pay  the  mortgage  debt,  the  amount 
of  such  debt;  declaring  such  amount 
($8,541.13)  to  be  a  lien  upon  the  property, 
which  was  also  foreclosed;  ordering  a  sale 
of  the  premises  as  against  Robert  E.  Daggs 
and  Johns;  and  also  finding  that  appellants 
had   fraudulently  conspired   together  to 
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•heat,  wrong,  and  defraud  the  appellee,  and 
declaring  the  deed  of  Daggi  to  Johns  to  be 
fraudulent  and  void.  It  was  further  or- 
dered that  the  former  judgment  stand  and  be 
carried  into  effect  by  a  resale  of  the  proper- 
ty, and,  in  case  the  proceeds  be  insufficient 
to  pay  the  judgment,  that  the  sheriff  make 
the  deficiency  out  of  the  otherproperty  of 
Robert  E.  Daggs  and  Johns.  The  property 
was  subsequently  sold  and  bid  in  by  the  ap- 
pellee for  $2,000,  leaving  a  deficiency  of 
$6,861.26.   There  was  no  decree  for  damages. 

An  appeal  was  taken  to  the  supreme  court 
of  Arizona,  which  modified  the  action  of  the 
lower  court  by  omitting  therefrom  the  per- 
sonal judgment  against  Johns  for  the  defi- 
ciency, but  otherwise  affirming  it  (63  Pac. 
683),  and,  upon  an  appeal  being  taken  to 

n  this  court,  made  the  finding  of  fact  set 

5  forth  in  the  margin,  t 


*  Mr.  A.  X  Daces  for  appellant*. 

Ue—n.  TO.  H.  Plane?  and  Louie  T.  Orr 
for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court:  * 

This  case  involves  the  right  of  a  mort-3 
gagee  to  relief  against*one  who  secretly  pur-  * 
chased  the  premises  just  prior  to  a  bill  be- 
ing filed  for  the  foreclosure  of  the  mortgage, 
and  who  withheld  his  deed  from  record  un- 
til after  the  summons  in  the  foreclosure  suit 
had  been  served  and  a  lit  pendens  had  been 
filed.  a 

At  the  time  the  original  foreclosure  suit  3 
was  begun,  tha*defendant  William  A.  Dagos* 
was  in  possession  of  the  premises,  and  the 
title,  so  far  as  disclosed  by  the  record,  then 
appeared  to  be  in  Robert  E.  Daggs.   But  af- 
ter it  had  culminated  in  a  sale  of  the  prem- 


t  Finding  of  Faott. 

1.  That  on  the  24th  day  of  April,  1898.  one 
John  8.  Armstrong  executed  a  mortgage  on  cer- 
tain real  estate,  described  In  the  complaint 
herein,  to  one  James  Wilson  to  secure  the  pay- 
ment of  two  certain  promissory  notes  In  said 
complaint  set  forth,  each  being  for  the  sum  of 
88,250  and  Interest,  and  dated  on  said  24th  day 
of  April,  1893. 

2.  That  afterwards  and  on  the  18th  day  of 
December,  1883,  said  Armstrong  sold  said  prem- 
ises thus  mortgaged  to  defendant  (appellant 
here)  E.  E.  Daggs,  and  conveyed  the  same  by 
certain  deed  of  conveyance.  In  which  said  de- 
fendant R.  E.  Daggs  agreed  and  bound  himself, 
his  heirs,  executors,  and  assigns,  to  pay  or 
cause  to  be  paid  to  the  said  Wilson  the  afore- 
said notes  and  mortgage,  under  which  sale  and 
transfer  the  said  B.  B.  Daggs  entered  Into  the 
possession  of  the  said  premises  by  one  W.  A. 
Daggs  as  his  tenant. 

3.  That  on  the  26th  day  of  April,  1894.  de- 
fault having  been  made  In  the  payment  of  the 
said  notes  secured  by  said  mortgage,  the  said 
Wilson  commenced  an  action  In  the  district 
court  of  Maricopa  county  against  the  said  Arm- 
strong and  said  R  B.  Daggs  for  the  recovery 
of  the  amount  due  upon  said  notes,  and  for  the 
foreclosure  of  the  mortgage  upon  the  premises 
aforesaid,  and  on  tbe  same  date  filed  a  lit  pend- 
ent In  tbe  office  of  the  recorder  of  said  county. 

4.  That  at  the  time  of  the  beginning  of  said 
suit  the  defendant  W.  A.  Daggs  was  In  the  pos- 
session of  the  said  premises,  and  the  title  to 
said  premises,  so  far  as  disclosed  by  tbe  record, 
then  appeared  to  be  In  said  R.  E.  Dagga 

5.  That  after  personal  service  upon  the  de- 
fendants R.  E.  Daggs  and  J.  S.  Armstrong,  and 
default  made  end  entered  therein,  said  action 
proceeded  to  Judgment  In  the  said  district  court 
on  the  8th  day  of  May,  1894,  against  the  said 
defendants  J.  S.  Armstrong  and  R.  E.  Daggs, 
for  tbe  full  amount  due,  with  costs,  and  for  the 
foreclosure  of  tbe  mortgage. 

6.  That  thereafter  and  on  the  6th  day  of 
June,  1894,  the  said  premises  were  sold  by  the 
sheriff  of  Maricopa  county  under  execution  and 
order  of  sale  Issued  upon  the  said  Judgment, 
and  were  bid  In  by  the  plaintiff  for  tbe  full 
amount  of  bis  Judgment. 

That  thereafter  and  on  the  12th  dsy  of  De- 
cember, 1894,  the  said  sheriff,  there  having  been 
no  redemption,  executed  a  deed  conveying,  or 
purporting  to  convey,  the  premises  aforesaid 
to  the  plaintiff  by  virtue  of  said  foreclosure 
sale ;  and  thereafter,  upon  a  demand  for  posses- 
sion of  the  premises  by  the  said  purchaser  un- 
der said  sheriff's  deed,  the  aforesaid  W.  A. 


Daggs,  than  being  found  In  possession,  refused 
to  surrender  tbe  same,  and  claimed  to  bold  pos- 
session thereof  as  the  tenant  of  one  A.  L. 
Johns,  and  has  from  that  time  to  the  present 
continued  to  bold  and  occupy  said  premises  and 
property  as  such  tenant  of  A.  L.  Johns,  to  the 
total  exclusion  of  plaintiff,  James  Wilson. 

7.  That  on  the  28  th  day  of  April,  1894,  aft- 
er tbe  service  of  summons  upon  said  R.  B. 
Daggs  In  said  action  and  the  filing  of  tbe  Us 
pendent  aforesaid,  a  deed  was  placed  on  record 
in  tbe  office  of  tbe  county  recorder  of  said  coun- 
ty, which  said  deed  purported  to  convey  the 
property  In  question  from  said  R.  B.  Daggs  to 
said  A.  L.  Johns,  of  Chicago,  Illinois. 

That  at  the  time  the  demand  for  possession, 
as  aforesaid,  was  made  by  said  Wilson  upon  the 
defendant  W.  A.  Daggs,  said  W.  A.  Daggs 
claimed  and  asserted  that  on  the  1st  day  of 
April,  1894,  be  ceased  to  be  the  tenant  of  R.  B. 
Dagga  and  thereupon  became  the  tenant  of 
said  A.  L.  Johns,  and  took  possession  of  said 
property  for  said  Johns  at  said  time,  and  from 
that  time  forward  held  possession  of  said  prem- 
ises as  the  tenant  of  said  A.  L.  Johns,  and  not 
as  tbe  tenant  of  said  R  E.  Dagga 

8.  That  at  the  time  of  the  commencement 
of  said  action  to  foreclose  said  mortgage  the 
said  plaintiff  In  said  action,  James  Wilson,  had 
no  knowledge  or  Information  whatsoever  that 
any  other  person  than  the  said  R.  E.  Daggs  and 
J.  S.  Armstrong  had  any  claim  to  said  premises. 

9.  That  said  defendants  R.  E.  Daggs  and 
A.  J.  Daggs  did  conspire  together  to  binder  and 
obstruct  the  said  James  Wilson  In  the  collec- 
tion of  his  said  mortgage  debt,  and  to  that  end 
did  procure  the  said  deed  of  cenveyance  from 
the  said  R  E.  Daggs  to  said  A.  L.  Johns,  and 
to  said  end  and  for  the  said  purpose  did  with- 
hold the  said  deed  of  conveyance  from  the  rec- 
ord until  after  the  said  foreclosure  suit  bad 
been  begun  by  the  service  of  summons  upon  the 
defendants  therein. 

That  the  sold  deed  from  tbe  said  R.  E.  Daggs 
to  said  A.  L.  Johns  was  fraudulent  and  void  as 
against  said  James  Wilson  and  as  against  afore- 
said mortgage,  and  was  made  and  executed  by 
tbe  said  Daggs  and  was  recorded  by  him,  the 
said  Daggs,  for  the  purpose  of  hindering  and 
delaying  tbe  plaintiff  In  the  securing  the  title 
and  possession  to  tbe  aforesaid  mortgaged 
premises,  and  for  tbe  purpose  of  hindering  and 
obstructing  and  delaying  plaintiff  In  said  fore- 
closure suit,  James  Wilson,  In  the  prosecution 
of  said  suit  against  said  John  8.  Armstrong 
and  R.  B.  Daggs,  and  for  the  purpose  of  hinder- 
ing, delaying,  and  obstructing  said  Wilson  In 
tbe  sale  of  said  premises  and  In  obtaining  sstls- 
faction  of  his  said  Judgment  by  process  of  law. 
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fees,  June  8,  1884,  and  the  sheriff  had  exe- 
cuted his  deed,  December  12,  1884,  William 
A.  refused  to  surrender  possession,  and 
claimed  to  hold  as  the  tenant  of  Johns,  and 
from  that  time  continued  to  hold  as  such 
tenant,  to  the  exclusion  of  plaintiff. 

The  supreme  court  found  as  a  fact  that  the 
defendants  Robert  E.  and  A.  Jackson  Daggs 
had  conspired  together  to  hinder  and  ob- 
struct Wilson  in  the  collection  of  his  mort- 
gage debt,  and  to  that  end  procured  the  deed 
from  Robert  E.  Daggs  to  Johns,  and  with' 
held  it  from  record  until  after  the  fore- 
closure suit  had  been  begun ;  that  such  deed 
was  fraudulent  and  void  as  against  Wilson, 
and  was  executed  and  recorded  by  Robert  E. 
Daggs  for  the  purpose  of  hindering  and  de- 
laying the  plaintiff  in  securing  possession  of 
the  mortgaged  premises,  and  in  obtaining  sat- 
isfaction of  his  judgment  by  process  of  law. 

A  large  number  of  errors  are  separately 
assigned  by  the  different  defendants,  but  we 
•hall  notice  only  such  as  were  passed  upon 
by  the  supreme  court,  or  pressed  upon  our  at- 
tention in  the  briefs. 

1.  The  most  important  is  that  Robert  E. 
Daggs,  the  grantee  of  the  original  mortgagor, 
was  not  liable  in  a  direct  action  by  the  mort- 
gagee, because  no  privity  of  contract  was 
shown  between  such  grantee  and  the  plain- 
tiff mortgagee;  and  the  action  was  not 
brought  in  the  name  of,  or  for  the  benefit  of, 
the  mortgagor  Armstrong. 

This  assignment  should  be  read  in  connec- 
tion with  the  second  finding,  which  is  in  sub- 
stance that,  in  December,  1893,  Armstrong 
sold  to  the  defendant  Robert  E.  Daggs  the 
premises  previously  mortgaged  to  Wilson, 
the  appellee,  and  conveyed  the  same  to  him 
by  deed,  in  which  Daggs  agreed  and  bound 
himself  to  pay  the  two  notes  executed  by 
Armstrong  and  secured  by  the  mortgage. 
Under  this  sale  and  transfer  Daggs  entered 
into  possession  of  the  premises  by  William 
A.  Daggs,  his  tenant.  There  was  also  in  the 
edeed  of  March  17,  1894,  from  Robert  E. 
3  Daggs  to  Alvin  L.  Johns,  as  appears  from  a 
•  copy  of*the  deed  sent  up  with  the  record,  a 
similar  agreement  by  Johns  to  assume  and 
pay  the  Wilson  mortgage;  but  as  the  su- 
preme court  held  this  deed  to  be  fraudulent 
and  void,  and  that  there  could  be  no  recovery 
upon  the  agreement  against  Johns,  this  deed 
becomes  immaterial.  The  question  is  wheth- 
er there  can  be  a  personal  judgment  against 
Daggs  upon  the  agreement  in  his  deed  from 
Armstrong  to  pay  this  mortgage.  In  the 
first  decree  rendered  in  the  suit  of  Wilson  v. 
Armstrong  and  Robert  E.  Daggs  there  was  a 
personal  judgment  against  Armstrong  upon 
the  notes  which  the  mortgage  was  given  to 
secure,  and  an  order  for  a  foreclosure  and 
•ale  of  the  premises;  and  in  case  the  pro- 
ceeds of  the  sale  were  insufficient  to  satisfy 
the  judgment,  the  sheriff  should  make  the 
balance  out  of  any  other  property  of  the  de- 
fendant Armstrong;  but  there  was  no  per- 
sonal judgment  against  Robert  E.  Daggs. 
Such  judgment  was  prayed  for  and  granted 
in  this  case. 
The  question  whether  a  mortgagee  can  re- 


cover against  the  grantee  of  the  mortgagor 
upon  a  stipulation  in  his  deed  from  the  mort- 
gagor to  assume  and  pay  off  the  mortgage, 
as  well  as  the  more  general  question  how  far 
a  third  party  may  avail  himself  of  a  prom- 
ise made  by  the  defendant  to  another  party, 
has  been  the  subject  of  much  discussion  and 
difference  of  opinion  in  the  courts  of  the  sev- 
eral states;  hut  we  think  the  decisions  of 
this  court  have  practically  removed  it  from 
the  domain  of  controversy. 

In  Second  Nat.  Bank  v.  Grand  Lodge  of  F. 
A  A.  M.  98  U.  S.  123,  26  L.  ed.  75,  tie  Mason- 
ic Hall  Association,  a  Missouri  corporation, 
had  issued  a  large  number  of  bonds  which 
the  grand  lodge  had  assumed  by  resolution  to 
pay.  The  bank  brought  an  action  at  law 
against  the  grand  lodge  to  compel  the  pay- 
ment of  certain  coupons  attached  to  these 
bonds,  of  which  it  was  the  holder ;  and  this 
court  held  that  it  was  not  entitled  to  recover, 
upon  the  ground  that  the  holders  of  the 
bonds  were  not  parties  to  the  resolution,  and 
there  was  no  privity  of  contract  between 
them  and  the  lodge.  In  delivering  the  opin- 
ion of  the  court,  Mr.  Justice  Strong  ob- 
served: "We  do  not  propose  to  enter  at 
large  upon  a  consideration  of  the  inquiry 
how  far  privity  of  contract  between  a  plain- £ 
tiff  and  defendant  is  necessary  to  the  main-* 
tenance  of  an  action  of* assumpsit.  The  sub-* 
ject  has  been  much  debated,  and  the  deci- 
sions are  not  all  reconcilable.  No  doubt  the 
general  rule  is  that  such  a  privity  must  ex- 
ist. But  there  are  confessedly  many  ex- 
ceptions to  it.  One  of  them,  and  by  far  the 
most  frequent  one,  is  the  case  where,  under 
a  contract  between  two  persons,  assets  have 
come  to  the  promisor's  hands  or  under  his 
control,  which  in  equity  belong  to  a  third 
person.  In  such  a  case  it  is  held  that  the 
third  person  may  sue  in  his  own  name.  But 
then  the  suit  is  founded  rather  on  the  im- 
plied undertaking  the  law  raises  from  the 
possession  of  the  assets,  than  on  the  express 
promise." 

Keller  v.  Athford,  183  U.  S.  610,  33  L.  ed. 
667, 10  Sup.  Ct.  Rep.  494,  was  a  bill  in  equity 
by  Keller,  the  mortgagee,  against  Ashford, 
the  grantee  of  the  land  subject  to  this 
mortgage,  which  he  had  agreed  to  pay. 
It  was  held  after  full  examination  of 
the  authorities,  first,  that  the  mort- 
gagee could  not  sue  at  law,  citing  Second 
Hat.  Bank  v.  Grand  Lodge  of  F.  <£  A.  M.  98 
U.  S.  123,  25  L.  ed.  75,  and  Oragin  v.  Lovett, 
109  U.  S.  194,  27  L.  ed.  903,  S  Sup.  Ct.  Rep. 
132;  second,  that  in  equity,  as  at  law,  the 
contract  of  the  purchaser  to  pay  the  mort- 
age, being  made  with  the  mortgagor  and  for 
is  benefit  only,  creates  no  direct  obligation 
of  the  purchaser  to  the  mortgagee;  but, 
third,  that,  under  the  equitable  doctrine  that 
a  creditor  shall  have  the  benefit  of  any  ob- 
ligation or  security  given  by  the  principal 
to  the  surety  for  the  payment  of  the  debt, 
the  mortgagee  was  entitled  to  avail  himself 
of  an  agreement  in  a  deed  of  conveyance 
from  the  mortgagor,  by  which  the  grantee 
promised  to  pay  the  mortgage.  This  is  upon 
the  theory  that  the  purchaser  of  land  sub- 
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ject  to  the  mortgage  becomes  the  principal 
debtor,  and  the  liability  of  the  vendor,  as  Be- 
tween the  parties,  is  that  of  surety. 

In  Willard  v.  Wood.  135  U.  S.  309,  34  L. 
ed.  210,  10  Sup.  Ct  Rep.  831,  in  error  to  the 
supreme  court  of  the  District  of  Columbia, 
it  was  held  that  the  question  whether  the 
remedy  of  the  mortgagee  against  the  grantee 
of  the  mortgagor,  to  enforce  an  agreement 
contained  in  the  deed  to  him  to  pay  tne 
mortgage  debt,  be  at  law  or  in  equity,  was 
governed  by  the  lex  fori,  and  that  in  the  Dis- 
trict of  Columbia  such  remedy  was  by  bill  in 
equity  only. 

In  Onion  Mut.  L.  Int.  Co.  v.  Hanford,  143 
U.  S.  187,  36  L.  ed.  118, 12  Sup.  Ct  Rep.  437, 
oo  it  was  said  to  be  "the  settled  law  of  this  court 
5  [that]  the  grantee  is  not  directly  liable  to 
•  the  mortgagee,  at  law  or  in  equity;  and'the 
only  remedy  of  the  mortgagee  against  the 
grantee  is  by  bill  in  equity  in  the  right  of  the 
mortgagor  and  grantor,  by  virtue  of  the 
right  in  equity  of  a  creditor  to  avail  himself 
of  any  security  which  his  debtor  holds  from 
a  third  person  for  the  payment  of  the  debt." 
The  court  restated  the  rule  laid  down  in  Wil- 
lard v.  Wood,  135  U.  S.  300,  34  L.  ed.  210,  10 
Sup.  Ct.  Rep  831,  that  the  question  of  the 
remedy  of  the  mortgagee,  whether  at  law  or 
in  equity,  was  to  be  decided  by  the  law  of  the 
place  where  the  suit  was  brought.  The  ma- 
terial question  in  that  case  was  whether  the* 
giving  of  time  to  the  grantee,  without  the  as- 
sent of  the  grantor,  discharged  the  latter 
from  personal  liability.  It  was  held  that  it 
did,  citing  Shepherd  v.  May,  115  U.  S.  505, 
29  L.  ed.  456,  0  Sup  Ct.  Rep  119. 

As,  however,  under  the  Arizona  Code,  there 
is  no  distinction  between  suits  at  law  and  in 
equity,  we  see  no  reason  to  doubt  that  this 
action  will  lie.  Indeed,  in  Williams  v. 
Jfaftzger,  103  Cal.  438,  37  Pac  411,  the  su- 
preme court  of  California,  whose  Code  was 
practically  adopted  by  the  legislature  of  Ari- 
zona, thought  an  agreement  on  the  part  of 
the  grantee  to  pay  and  discharge  a  mortgage 
debt  upon  the  granted  premises,  for  which 
his  grantor  was  liable,  renders  the  grantee 
liable  therefor  to  the  mortgagee;  and  in  an 
action  for  a  foreclosure  of  the  mortgage,  if 
the  mortgaged  premises  are  insufficient  to 
satisfy  the  mortgage  debt,  judgment  may  be 
rendered  against  him  as  well  as  against  the 
mortgagor,  for  the  amount  of  such  defi- 
ciency,— citing  Keller  r.  Ashford,  133  U.  S. 
622,  33  L.  ed.  673,  10  Sup.  Ct.  Rep.  494. 

2.  Further  objection  Is  made  to  this  pro- 
ceeding upon  the  ground  that  it  is  not  shown 
that  the  mortgagor  "had  been  exhausted,"  or 
that  he  is  insolvent.  If  by  this  is  meant 
that,  after  the  sale  of  the  property,  the  mort- 
gagee is  bound  primarily  to  proceed  against 
the  mortgagor  personally  for  any  deficiency, 
the  position  is  inconsistent  with  the  doctrine 
of  tie  cases  above  cited,  in  which  it  is  as- 
sumed that  the  purchaser,  who  has  agreed 
to  pay  the  mortgage,  is  the  principal  debtor, 
and  the  mortgagor  is  surety.  This  view  is 
thus  concisely  stated  by  Mr.  Justice  Gray  in 
Union  Mut.  L.  Int.  Oo.  v.  Hanford,  143  U. 
&  187,  190,  36  L.  ed.  118,  120,  12  Sup.  Ct 


Rep.  437,  438:  "The  grantee,  as  soon  as  the 
mortgagee  knows  of  the  arrangement  be- 
comes directly  and  primarily  liable  to  thee 
mortgagee  for  the  debt  for  which  the  mort-JJ 
gagor  was  already  liable*to  the  latter,  and  the* 
relation  of  the  grantee  and  grantor  toward 
the  mortgagee,  as  well  as  between  themselves, 
is  thenceforth  that  of  principal  and  surety 
for  the  payment  of  the  mortgage  debt"  Un- 
doubtedly the  mortgaged  property  must  first 
be  applied  to  the  payment  of  the  debt  This 
was  done.  The  judgment,  though  nominally 
against  Daggs  for  the  amount  of  the  mort- 
gage debt  contemplated  in  subsequent  para- 
graphs that  the  sheriff  should  only  make  the 
balance  out  of  the  property  of  the  defendant 
Daggs,  in  case  the  proceeds  of  the  sale  were 
insufficient  to  pay  the  judgment  This,  too, 
was  the  language  of  the  order  of  sale. 

In  the  case  of  Biddcl  v.  Brizzolara,  64  Cal. 
354,  30  Pac.  009,  relied  upon  by  the  appel- 
lants, the  general  principle  was  recognized 
that  where  a  purchaser  of  real  estate  from 
the  mortgagor  assumes  payment  of  the  mort- 
gage debt,  a  cause  of  action  arises,  upon  the 
principle  of  subrogation,  in  favor  of  the 
mortgagee,  which  he  may  enforce  at  any  time 
within  the  life  of  his  mortgage  by  a  suit 
against  the  purchaser.  In  that  case,  how- 
ever, it  was  held  there  could  be  no  recovery, 
because  the  statute  of  limitations  had  run 
against  the  mortgage  debt  and  because  the 
purchaser  had  reconveyed  the  mortgaged 
property  to  the  mortgagor  prior  to  the  com- 
mencement of  the  action.  As  Armstrong 
could  have  recovered  against  Robert  E. 
Daggs  any  deficiency  he  had  been  obliged  to 
pay,  the  plaintiff  could  proceed  against 
Daggs  directly  for  such  deficiency. 

It  is  true  that  William  A.  Daggs  was  not 
made  a  party  to  the  prior  foreclosure  bill, 
but  his  only  claim  to  the  property  was  that 
of  tenant  either  of  Robert  E.  Daggs  or  of 
Johns.  Robert  E.  Daggs  was  made  a  party 
to  that  bill,  and  Johns  is  made  a  party  to 
this.  We  fail  to  see  how  either  of  them  is 
prejudiced  by  William  A.  Daggs  not  being 
made  a  party  to  the  former  bill. 

3.  The  seventh  assignment,  that  no  reason 
is  shown  for  not  applying  for  relief  in  the 
former  foreclosure  suit,  appears  to  be  based 
upon  the  theory  that  the  former  judgment  is 
conclusive  against  the  parties  to  the  action, 
and  that  the  plaintiff  has  no  legal  right  to  a 
second  foreclosure.  While  it  is  true  that,  if© 
the  plaintiff  had  sought  to  foreclose  the  right? 
of  William  A.  Daggs  to  this  property,  he* 
should  have  been  made  a  party  to  the  former 
foreclosure,  it  is  difficult  to  see  how  Johns 
would  have  been  affected  by  a  decree  against 
Daggs,  unless  he  also  had  been  made  a  party. 
That  he  was  not  made  such  party  is  ex- 
plained by  the  fact  that  his  deed  had  not 
been  put  upon  record,  and  that  it  was  impos- 
sible for  the  plaintiff  to  have  known,  from 
aught  that  appeared  to  him,  that  Johns  was 
the  owner  of  the  property.  Where  the  mort- 
gagee has  no  knowledge,  and  no  means  of 
knowing,  that  the  mortgaged  property  has 
been  sold  by  the  person  in  whose  name  it 
stands  of  record, — especially  where  such 


Digitized  by 


Google 


1900. 


LI  SING  v.  UNITED  STATES. 


449 


sale  is  brought  about  by  a  fraudulent  con- 
spiracy between  the  vendor  and  vendee,  and 
the  conveyance  is  withheld  from  record  for 
the  purpose  of  misleading  the  mortgagee,— 
we  know  of  no  objection  to  a  second  fore- 
closure for  the  purpose  of  terminating  the 
rights  of  the  vendee.  As  stated  in  Jones  on 
Mortgages,  §  1070:  "If  the  owner  of  the 
equity  has,  through  mistake,  not  been  made 
a  party,  the  mortgagee,  who  has  purchased 
at  the  sale,  may  maintain  a  second  action  to 
foreclose  the  equity  of  such  owner,  and  for  a 
new  sale,  but  he  cannot  recover  the  costs  of 
the  previous  sale."  State  Bank  v.  Abbott. 
20  Wis.  570  i  Stackpole  v.  Robbins,  47  Barb. 
212;  Shirk  v.  Andrews,  92  Ind.  509;  Brack- 
ett  t.  Banegas,  116  Cal.  278,  48  Pac  90; 
Morey  v.  Duluth,  69  Minn.  5,  71  N.  W.  694; 
Benedict  v.  Oilman,  4  Paige,  58;  Georgia  P. 
B.  Co.  v.  Walker,  61  Miss.  481. 

While  it  is  possible  that  the  mortgagee 
might  have  been  able  to  obtain  relief  by  an 
amended  bill  in  the  original  suit,  a  new  ac- 
tion is  a  proper  remedy  where  he  has  been 
mistaken  in  his  facts,— especially  if  such 
mistake  has  been  brought  about  by  the  con- 
trivance of  the  legal  owners.  Appellants  ap- 
parently proceed  upon  the  assumption  that 
the  possession  of  William  A.  Daggs  was  not 
only  notice  of  his  own  rights  to  the  property, 
and  of  his  tenancy  under  Robert  E.  Daggs, 
the  record  owner,  but  also  of  the  ownership 
of  Johns,  whose  title  did  not  appear  of  rec- 
ord, and  of  which  the  mortgagee  had  no 
actual  notice.  We  cannot  acquiesce  in  this 
assumption.  It  is  true  that  plaintiff  asserts 
p  in  his  complaint  that,  two  days  after  his  or- 

*  iginal  bill  of  foreclosure  was  filed,  William 

*  A.  Daggs  "claimed  and 'asserted"  (to  whom 
is  not  stated)  that  he  had  abandoned  the 
premises  as  tenant  of  Robert  E.  Daggs  to  be- 
come the  tenant  of  Johns.  Under  such  cir- 
cumstances, the  plaintiff,  if  he  knew  of  it, 
should  have  at  once  filed  an  amended  bill; 
but  his  failure  to  do  so  does  not  seem  to  have 
resulted  to  the  prejudice  of  any  of  the  de- 
fendants; nor  can  it  be  said  that  plaintiff 
has  lost  his  rights,  except  to  the  costs  of  the 
first  suit,  by  failing  to  do  so.  An  amended 
or  supplemental  bill  is  rather  an  alternative 
than  an  only  remedy,  and  a  failure  to  pur- 
sue this  course  ought  not  to  debar  him  from 
resorting  to  another  bill.  White  v.  Secor, 
58  Iowa,  533,  12  N.  W.  586;  Bottineau  v. 
Mtna  L.  Int.  Co.  31  Minn.  125, 16  N.  W.  849; 
Rogers  v.  Benton,  39  Minn.  39, 38  N.  W.  765; 
Poster  v.  Johnson,  44  Minn.  290,  46  N.  W. 
350;  Stackpole  v.  Bobbins,  48  N.  Y.  665; 
Moulton  v.  Cornish,  138  N.  Y.  133,  20  L.  R. 
A.  370,  33  N.  E.  842;  Dodge  v.  Omaha  <£  £1. 
W.  R.  Co.  20  Neb.  276,  29  N.  W.  936. 

Defendants  also  claim  a  misjoinder  of 
causes  of  action,  in  that  the  plaintiff  sues 
Daggs,  not  only  for  a  breach  of  his  contract 
of  assumption  of  the  notes  set  out  in  the 
complaint,  and  to  foreclose  the  mortgage 
lien,  but  upon  an  alleged  conspiracy,  where- 
in he  charges  him  with  colluding  with  A. 
Jackson  Daggs  to  withhold  the  deed  to  Johns 
from  record,  and  prays  damages  in  the  sum 
of  91,000  for  a  refusal  to  surrender  posses- 
21  S.  C— 29. 


sion.  As  there  was  no  recovery,  however, 
upon  this  claim,  we  think  it  has  become  im- 
material to  consider  whether  there  was  a 
misjoinder.  The  same  comment  may  be 
made  upon  the  alleged  misjoinder  of  parties. 

We  have  examined  the  remaining  assign- 
ments of  error,  of  which  there  are  a  large 
number,  contained  in  appellant's  brief,  and 
find  them  to  turn  upon  questions  of  facts  or 
as  to  the  admission  or  rejection  of  testimony, 
which  are  foreclosed  by  the  findings  of  the 
supreme  court,  or  upon  the  alleged  defects  in 
procedure,  which  were  not  deemed  to  be  of 
sufficient  importance  to  be  noticed  in  the 
opinion  of  that  court.  We  find  in  none  of 
them  any  sound  reason  for  disturbing  this 
judgment,  and  it  is  therefore  affirmed. 


(180  U.  S.  186) 
LI  SING,  Petitioner, 
v. 

UNITED  STATES. 

Aliens — deportation  of  Chinese — certificate 
of  Chinese  merchant  —  conclusiveness  of 
collector's  decision — constitutionality  of 
provisions  easting  burden  of  proof  on 
alien,  and  refusing  to  accept  testimony  of 
Chinese. 

1.  The  decision  of  a  customs  officer  admitting 
a  Chinaman  on  a  certificate  Issued  by  the 
Chinese  government  through  Its  consul  at 
New  York,  and  vised  by  the  United  States 
consul  In  Hong  Kong,  Is  not  conclusive  In 
his  favor  so  as  to  preclude  an  examination 
of  the  question  by  a  United  States  commis- 
sioner, since  the  act  of  Congress  of  August 
18,  1894  (28  Stat,  at  L.  890,  chap.  801), 
makes  such  determination  of  the  customs  offi- 
cer final,  an  less  reversed  on  appeal,  only 
when  It  Is  adverse  to  the  admission  of  such 
alien,  and  the  provisions  of  the  act  of  Sep- 
tember 13,  1888,  |  12  (25  Stat,  at  L.  470, 
chap.  1015),  which  declared  that  the  collec- 
tor's decision  should  be  reviewed  only  by  the 
Secretary  of  the  Treasury,  are  not  In  force. 

2.  A  Chinaman  seeking  to  enter  the  United 
States  on  a  certificate  showing  that  he  was 
formerly  engaged  In  this  country  as  a  mer- 
chant is  required  by  the  act  of  Congress  of 
November  8,  1893  (28  Stat,  at  L.  7,  chap. 
14),  to  establish  by  the  testimony  of  two 
credible  witnesses  other  than  Chinese  the 
fact  that  he  conducted  such  business  for  at 
least  one  year  before  his  departure  from  the 
United  States,  and  that  during  such  year  he 
was  not  engaged  In  the  performance  of  any 
manual  labor,  except  such  as  was  necessary 
In  the  conduct  of  bis  business  as  such  mer- 
chant. 

8.  The  burden  of  establishing  by  affirmative 
proof  his  right  to  remain  In  the  United 
States,  which  is  put  upon  a  Chinaman  by 
the  act  of  Congress  of  1892  when  he  Is  ar- 
rested on  the  ground  that  he  Is  unlawfully 
In  this  country.  Is  within  the  acknowledged 
power  of  every  legislature  to  prescribe  the 
evidence  which  shall  be  received,  and  the  ef- 
fect of  that  evidence.  In  the  courts  of  Its 
own  government. 

4.  The  exclusion  of  Chinese  as  witnesses  under 
the  act  of  Congress  of  November  8,  1893,  | 
2  (28  Stat  at.  L.  7,  chap.  14),  to  prove  the 
fact  that  a  Chinaman  claiming  the  right  as 
a  merchant  to  re-enter  the  United  States 
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bad  been  encaged  aa  such  for  a  year  before 
blc  departure,  la  not  violative  of  constitu- 
tional guaranties. 

[No.  27.] 

Argued  April  18,  19,  1900.   Decided  March 
18,  1901. 

ON  WRIT  OP  CERTIORARI  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  to  review  a  decision 
affirming  an  order  of  the  Circuit  Court  dis- 
missing a  writ  of  habeas  corpus  and  remand- 
ing a  Chinaman  for  deportation.  Affirmed. 

See  same  case  below,  30  C.  C.  A.  451,  38  U. 
8.  App.  1,  86  Fed.  Rep.  896. 

Statement  by  Mr.  Justice  Shlraai 
In  June,  1893,  Li  Sing  a  native  of  China, 
but  then  a  reeident-of  Newark,  New  Jersey, 
returned  to  China  and  took  with  him  a  cer- 
tificate purporting  to  have  been  issued  by  the 
imperial  government  of  China,  at  its  con- 
sulate at  New  York,  and  signed  by  its  con- 
sul, that  he  was  permitted  to  return  to  the 
United  States  and  was  entitled  to  do  so,  and 
which,  furthermore,  styled  him  a  wholesale 
grocer.  This  certificate  was  vised  in  Hong 
Kong  by  the  United  States  consul  on  June 
27,  1896,  when  Li  Sing  was  about  to  return 
to  this  country.  He  thereafter  returned  by 
the  way  of  Canada,  presented  the  certificate 
to  the  United  States  collector  of  customs  at 
Malone,  New  York,  who  canceled  it  on  Au- 
gust 28, 1896,  and  permitted  him  to  enter  the 
country. 

On  January  6,  1897,  the  United  States  of- 
ficer, who  is  called  the  United  States  in- 
spector for  the  port  of  New  York,  repre- 
sented in  writing  and  under  oath  to  John  A. 
Shields,  United  States  commissioner  for  tho 
southern  district  of  New  York,  that  Li  Sing 
had  unlawfully  entered  the  United  States, 
was  unlawfully  within  that  district,  and  that 
he  was  and  had  been  for  many  years  a  Chi- 
nese laborer.  Whereupon  he  was  brought 
before  the  commissioner  for  examination.  It 
was  claimed  by  the  counsel  for  Li  Sing  be- 
fore the  commissioner  that  by  the  action  of 
the  collector  of  customs  at  Malone  the  ques- 
tion of  the  Chinaman's  right  to  be  and  re- 
main in  this  country  was  ret  judicata,  and 
also  that  he  was  a  merchant.  Testimony  as 
to  his  status  as  a  merchant  was  given  by  Chi- 
nese witnesses  exclusively,  which  was  re- 
ceived by  the  commissioner,  notwithstanding 
the  objection  of  the  attorney  of  the  United 
States.  The  commissioner  found,  upon  all 
the  evidence,  that  Li  Sing  was,  at  the  time 
of  the  examination,  a  Chinese  laborer,  that 
he  was  such  at  the  time  he  departed  for 
China,  and  for  several  years  prior  thereto, 
and  was  such  after  his  return  from  China 
in  August,  1896. 

The  commissioner  ordered  his  deportation, 
but  did  not  order  imprisonment  as  a  punish- 
ment or  penalty.  A  writ  of  habeas  corpus 
and  a  writ  of  certiorari  were  thereupon  al- 
lowed by  the  circuit  court  for  the  southern 
district  of  New  York  upon  Li  Sing's  peti- 
tion. After  a  hearing  the  writ  of  habeas 


corpus  was  dismissed,  and  the  relator  wasa 
remanded  to  the  custody  of  the*United  States* 
marshal  for  deportation.  An  appeal  was 
then  taken  by  the  relator  from  the  order  of 
the  circuit  court  to  the  circuit  court  of  ap- 
peals for  the  second  circuit,  and,  on  April  7, 
1898,  that  court  affirmed  the  order  of  the 
circuit  court. 

A  writ  of  certiorari  was  thereafter,  on 
February  1,  1899,  allowed  by  this  court 

Mr.  W.  O.  Beeeher  for  petitioner. 

Meter:  Assistant  Attorney  General  Hoyt, 
Attorney  General  Griggt,  Solicitor  General 
Richards,  and  Henry  L.  Burnett  for  re- 
spondent. 

Mr.  Justice  Shiraa  delivered  the  opinion 
of  the  court: 

The  first  contention  on  behalf  of  the  peti- 
tioner is  that  the  collector  of  customs  at  Ma- 
lone had  exclusive  jurisdiction  to  hear  and 
determine  the  right  of  petitioner  to  enter 
the  country;  that  any  error  committed  by 
the  collector  could  only  be  reviewed  by  the 
Secretary  of  the  Treasury,  and  that,  conse- 
quently, the  commissioner  had  no  jurisdic- 
tion to  act  in  the  present  case. 

This  contention  is  based  upon  the  provi- 
sions of  {  12  of  the  act  of  September  13,  1888 
(25  Stat,  at  L.  476,  chap.  1015),  as 
follows:  "And  the  collector  shall  in  per- 
son decide  all  questions  in  dispute,  .  .  . 
and  his  decision  shall  be  subject  to  review  by 
the  Secretary  of  the  Treasury,  and  not 
otherwise." 

Doubtless,  if  this  section  had  gone  into  ef- 
fect and  had  continued  to  be  in  effect  until 
August  27,  1896,  when  the  collector  at 
Malone  acted  in  the  matter,  his  decision 
would  have  been  final  as  to  the  questions 
passed  on  by  him.  But  the  act  of  September 
13,  1888,  was  passed  to  take  effect  upon  the 
ratification  of  a  treaty  then  pending  be- 
tween the  United  States  and  the  Emperor  of 
China,  and  it  is  conceded  that  such  treaty 
never  was  ratified. 

Thereupon,  the  treaty  not  having  been  rat- 
ified, the  act  of  October  1,  1888  (25  Stat,  at 
L.  504,  chap.  1064),  was  passed,  which  de- 
clared that  from  and  after  its  passage  it 
should  be  unlawful  for  any  Chinese  laborer,  0 
who  at  any  time  before  had  been,  or  was  then, » 
lor  might  thereafter  be,  a  resident  within  the  • 
United  States,  and  who  departed  or  might 
depart  therefrom,  and  should  not  have  re- 
turned before  its  passage,  to  return  to  or  to 
remain  in  the  United  States,  and  that  no  cer- 
tificates of  identity,  under  which  by  the  act 
of  May  6,  1882,  Chinese  laborers  departing 
from  the  country  were  allowed  to  return, 
should  thereafter  be  issued,  and  it  annulled 
every  certificate  of  the  kind  which  had  been 
previously  issued,  and  provided  that  no  Chi- 
nese laborer  should  be  permitted  to  enter 
the  United  States  by  virtue  of  any  such  cer- 
tificate. 

The  effect  of  this  act  was  considered  by 
this  court  in  the  case  of  Wan  Bhing  v. 
United  States,  140  U.  S.  424,  35  L.  ed.  503, 
11  Sup.  Ct  Rep.  729,  decided  May  11,  1891. 
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In  the  opinion  in  that  ease  the  act  of  July  5, 
1884  (23  Stat,  at  L.  116,  chap.  220),  was 
cited  as  still  in  force,  which  provided  that 
any  certificate  given  by  the  Chinese  govern- 
ment, and  vised  by  the  indorsement  of  the 
diplomatic  or  consular  representative  of  the 
United  States  in  China,  shall  be  prima  facie 
evidence  of  the  facts  set  forth  therein,  and 
shall  be  produced  to  the  collector  of  customs 
of  the  port  in  the  district  of  the  United 
States,  at  which  the  person  named  therein 
shall  arrive,  and  after  produced  to  the  prop- 
er authorities  of  the  United  States  whenever 
lawfully  demanded,  and  shall  be  the  sole  evi- 
dence permissible  on  the  part  of  the  person 
so  producing  the  same  to  establish  a  right  of 
entry  into  the  United  States;  but  said  cer- 
tificate might  be  controverted  and  the  facts 
therein  stated  disproved  by  the  United  States 
authorities. 

In  summing  up  a  review  of  theexisting  acts 
of  Congress  the  court  in  that  case,  through 
Mr.  Justice  Field,  said: 

"The  result  of  the  legislation  respecting 
the  Chinese  would  seem  to  be  this, — that  no 
laborers  of  that  race  shall  hereafter  be  per- 
mitted to  enter  the  United  States,  or  even 
to  return  after  having  departed  from  the 
country,  though  they  may  have  previously 
resided  therein  and  have  left  with  a  view  of 
returning." 

The  counsel  for  the  petitioner  cite  cases  in 
some  of  the  circuit  courts  of  the  United 
States  in  which  it  has  been  held  that  some 
of  the  provisions  of  the  act  of  September  13, 
g  1888,  notwithstanding  the  treaty  was  not 
«  ratified,  could  be  regarded  as  in  force. 

•  Without  finding  it  necessary  to  say  that 
there  are  no  provisions  in  the  act  of  Septem- 
ber 13,  1888,  which,  from  their  nature,  are 
binding  on  the  courts,  as  existing  statements 
of  the  legislative  will,  we  are  ready  to  hold 
that  S  12  of  that  act  cannot  be  so  regarded. 
In  the  act  of  August  18,  1894  (28  Stat,  at  L. 
390,  chap.  801),  it  was  provided  that  "in 
every  case  where  an  alien  is  excluded  from 
admission  into  the  United  States  under  any 
law  or  treaty  now  existing  or  hereafter 
made,  the  decision  of  the  appropriate  immi- 
gration or  customs  officers,  if  adverse  to  the 
admission  of  such  alien,  shall  be  final,  unless 
reversed  on  appeal  to  the  Secretary  of  the 
Treasury." 

And  in  the  case  of  Lem  Moon  Sing  v. 
United  Slates,  168  U.  S.  638,  647,  39  L.  ed. 
1082,  1086,  16  Sup.  Ct.  Rep.  967,  it  was  held, 
expounding  the  act  of  August  18,  1894,  that 
the  decision  of  the  appropriate  immigration 
or  customs  officers,  excluding  an  alien  from 
admission  into  the  United  States  under  any 
law  or  treaty,  is  made  final  in  every  case, 
unless,  on  appeal  to  the  Secretary  of  the 
Treasury,  it  be  reversed.  But  it  is  obvious 
that  it  is  only  when  the  decision  of  the  cus- 
toms officer  excludes  an  alien  from  admis- 
sion that  his  decision  is  final.  When  his  de- 
cision admits  the  alien,  then  the  provisions 
of  the  act  of  July  6,  1884,  are  still  applica- 
ble, which  provide  that,  notwithstanding  the 
contents  of  the  certificate  exhibited  to  the 
collector  of  customs,  and  their  prima  facie 


effect,  "such  certificate  may  be  controverted 
and  the  facts  therein  stated  disproved  by  the 
United  States  authorities." 

Accordingly,  we  agree  with  the  courts  be- 
low in  holding  that  the  judgment  of  the  col- 
lector of  customs  at  Malone  did  not  conclude 
the  commissioner,  and  that  the  latter  had  au- 
thority, under  the  statutes,  to  hear  and  de- 
termine the  question  whether  Li  Sing  was 
entitled  to  remain  within  the  limits  of  the 
United  States. 

The  decision  of  the  collector  of  customs 
not  being  conclusive  as  to  the  right  of  the  pe- 
titioner to  enter  the  United  States,  much  less 
as  to  his  right  to  remain  therein,  we  are 
brought  to  consider  the  errors  assigned  to 
the  acts  of  the  commissioner  in  the  proceed- 
ings before  him. 

Those  proceedings  were  instituted  under  |  H 
12  of  the  act  of  May  6,  1882,  as  amended  by* 
the  act  of  July  6,  1884*(23  Stat,  at  L.  115, • 
chap.  220),  which  provides  that  "no  Chinese 
person  shall  be  permitted  to  enter  the 
United  States  by  land,  without  producing  to 
the  proper  officer  of  customs  the  certificate 
in  this  act  required  of  Chinese  persons  seek- 
ing to  land  from  a  vessel.  And  any  Chinese 
person  found  unlawfully  within  the  United 
States  shall  be  caused  to  be  removed  there- 
from to  the  country  from  whence  he  came." 
Such  required  certificate  in  regard  to  per- 
sons not  laborers,  as  specified  in  the  6th  sec- 
tion of  the  said  amended  act,  was  to  be  ob- 
tained from  the  Chinese  government  by  every 
Chinese  person,  other  than  a  laborer,  who 
was  about  to  come  to  the  United  States,  and 
was  for  the  purpose  of  identifying  the  person 
and  evidencing  the  permission  of  the  govern- 
ment for  his  departure.  The  [6th]  section 
provides  that  this  certificate  "shall  be  pro- 
duced to  the  collector  of  customs  of  the  port 
in  the  district  in  the  United  States  at  which 
the  person  named  therein  shall  arrive,  and 
afterward  produced  to  the  proper  authori- 
ties of  the  United  States,  whenever  lawfully 
demanded,  and  shall  be  the  sole  evidence  per- 
missible on  the  part  of  the  person  so  produc- 
ing the  same  to  establish  a  right  of  entry  in- 
to the  United  States;  but  said  certificate 
may  be  controverted  and  the  facts  therein 
stated  disproved  by  the  United  States  au- 
thorities." 

The  certificate  produced  by  the  petitioner, 
of  which  we  are  furnished  with  a  copy,  bears 
date  the  13th  day  of  June,  1893,  purports  to 
permit  Li  Sing  to  return  to  and  remain  within 
the  United  States,  and  states  that  he  was  a 
wholesale  grocer.  But  it  appears,  on  the 
face  of  the  certificate,  that  it  was  not  is- 
sued to  Li  Sing  by  the  Chinese  government 
when  he  was  about  to  return  from  China  to 
the  United  States,  as  prescribed  in  the  0th 
section  of  the  act  of  July  6,  1884,  but  was  a 
paper  he  had  procured  from  the  Chinese  con- 
sul at  New  York  before  he  left  the  United 
States.  Such  a  paper  can  scarcely  be  re- 
garded as  the  certificate  provided  for  in  the 
act  of  Congress,  which,  in  terms,  declares 
that  "in  order  to  the  faithful  execution  of 
the  provisions  of  this  act,  every  Chinese  per- 
son, other  than  a  laborer,  who  may  be  enti- 
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a  tied  by  Mid  treaty  or  this  act  to  come  within 
§  the  United  States,  and  who  shall  be  about  to 

•  come  to*  the  United  States,  shall  obtain  the 
permission  of  and  be  identified  as  so  enti- 
tled by  the  Chinese  government." 

Without,  however,  insisting  that  the  cer- 
tificate produced  was  not  in  form  and  sub- 
stance, within  the  act  of  July  6,  1884,  and 
even  if  it  were  conceded  that  it  was  so,  yet 
such  a  question  was  rendered  irrelevant  by 
the  act  of  November  3,  1893  (  28  Stat  at  L. 
7,  chap.  14),  which,  in  its  2d  section,  pro- 
vided that  "where  an  application  is  made  by 
a  Chinaman  for  entrance  into  the  United 
States  on  the  ground  that  he  was  formerly 
engaged  in  this  country  as  a  merchant,  he 
shall  establish  by  the  testimony  of  two  credi- 
ble witnesses  other  than  Chinese  the  fact 
that  he  conducted  such  business  as  hereinbe- 
fore defined  for  at  least  one  year  before  his 
departure  from  the  United  States,  and  that 
during  such  year  he  was  not  engaged  in  the 
performance  of  any  manual  labor,  except 
such  as  was  necessary  in  the  conduct  of  his 
business  as  such  merchant,  and  in  default  of 
such  proof  shall  be  refused  landing." 

It  is  not  pretended  that  any  such  evidence 
was  produced  by  the  petitioner  before  the 
collector  of  customs,  and  it  is  conceded  that 
the  latter  acted,  in  admitting  Li  Sing  to  en- 
ter the  United  States,  solely  on  the  strength 
of  the  certificate.  Accordingly,  under  the 
provisions  of  the  several  statutes  hereinbe- 
fore cited,  it  was  not  only  competent  for  the 
commissioner  to  permit  the  allegations  of 
the  certificate  to  be  controverted,  but  also  to 
insist  on  the  production  of  the  evidence  pre- 
scribed as  necessary  by  the  2d  section  of  the 
act  of  November  3,  1893. 

As  the  commissioner  found,  upon  all  the 
evidence,  that  Li  Sing  was  a  Chinese  laborer, 
was  such  at  the  time  he  departed  from  China 
and  for  a  term  of  years  prior  thereto,  and 
has  remained  such  since  his  return  from 
China,  his  order  of  deportation  was  a  legiti- 
mate conclusion  and  should  be  carried  into 
effect,  unless  it  can  be  made  to  appear  either 
that  the  commissioner  failed  to  obey  the  stat- 
utes under  which  he  was  acting,  or  that  the 
provisions  of  those  statutes,  applicable  to  the 
facts  of  the  present  case,  are  unconstitution- 
al and  void. 

We  do  not  understand  it  to  be  asserted,  on 
behalf  of  the  petitioner,  that  the  oommis- 
r8ioner  disregarded,  in  any  particular,  the 
Cj provisions  of  the  several  statutes;  but  it  is 

•  claimed  that*some  of  those  provisions  are  in- 
valid, and  that,  therefore,  the  sentence  of  de- 
portation should  be  set  aside. 

The  petitioner's  counsel  assails  the  validi- 
ty of  the  3d  section  of  the  act  of  1892,  in  the 
following  terms: 

"That  any  Chinese  person  or  person  of 
Chinese  descent  arrested  under  the  provi- 
sions of  this  act  or  the  acts  hereby  extended 
shall  be  adjudged  to  be  unlawfully  within 
the  United  States,  unless  such  person  shall 
establish  by  affirmative  proof,  to  the  satis- 
faction of  such  justice,  judge,  or  commis- 
sioner, his  lawful  right  to  remain  in  the 


United  States."    [27  Stat  at  L.  25,  chap.  60, 

8  3.] 

It  is  said  that  it  was  not  competent  for 
Congress  to  cast  the  burden  of  proof  upon 
the  petitioner.  This  precise  question  was  de- 
termined by  this  court  in  the  case  of  Fang 
Yue  Ting  v.  United  States,  149  U.  S.  608, 
729,  37  L.  ed.  905,  918, 13  Sup.  Ct  Rep.  1016, 
1028.    It  was  there  said: 

"If  no  evidence  is  offered  by  the  China- 
man, the  judge  makes  the  order  of  deporta- 
tion, as  upon  a  default.  If  he  produces  com- 
petent evidence  to  explain  the  fact  of  his  not 
having  a  certificate,  it  must  be  considered  by 
the  judge;  and  if  he  thereupon  appears  to  be 
entitled  to  a  certificate,  it  is  to  be  granted 
to  him.  If  he  proves  that  the  collector  of  in- 
ternal revenue  has  unlawfully  refused  to 
give  him  a  certificate,  he  proves  'an  unavoid- 
able cause,'  within  the  meaning  of  the  act,  for 
not  procuring  one.   If  he  proves  that  he  had 

Srocured  a  certificate  which  has  been  lost  or 
estroyed,  he  is  to  be  allowed  a  reasonable 
time  to  procure  a  duplicate  thereof.  The 
provision  which  puts  the  burden  of  proof 
upon  him  of  rebutting  the  presumption  aris- 
ing from  his  having  no  certificate,  as  well  as 
the  requirement  of  proof  'by  at  least  one 
credible  white  witness  that  he  was  a  resi- 
dent of  the  United  States  at  the  time  of  the 
passage  of  the  act,'  is  within  the  acknowl- 
edged power  of  every  legislature  to  prescribe 
the  evidence  which  shall  be  received,  and  the 
effect  of  that  evidence  in  the  courts  of  its 
own  government.  Ogden  v.  Saunders,  It 
Wheat.  349,  6  L.  ed.  053 ;  Pillow  v.  Roberts, 
13  How.  470,  14  L.  ed.  230;  Cliquot's  Cham- 
pagne, 3  Wall.  143,  sub  nom.  125  Baskets  of 
Champagne  v.  United  States,  18  L.  ed.  120; 
Ew  parte  Fisk,  113  U.  8.  721,  28  L.  ed.  1120. 
5  Sup.  Ct  Rep.  124;  Holmes  v.  Hunt,  122 
Mass.  505,  519,  23  Am.  Dec.  381." 

Again,  it  is  contended  that  {  2  of  the  act 
of  November  3,  1893  (28  Stat,  at  L.  7,  chap. 
14),  prescribing  that  "where  an  application* 
is  made  by  a  Chinaman  for  entrance  into  the* 
United  States  on*  the  ground  that  he  was? 
formerly  engaged  in  this  country  as  a  mer- 
chant, he  shall  establish  by  the  testimony  of 
two  credible  witnesses,  other  than  Chinese, 
the  fact  that  he  conducted  such  business  as 
hereinbefore  defined  for  at  least  one  year  be- 
fore his  departure  from  the  United  States," 
etc,  is  a  violation  of  the  Constitution  which 
guarantees  equal  rights  and  equal  laws  to  alL 
This  argument  was  also  considered  in  the 
case  of  Bong  Yue  Ting  v.  United  States,  and 
it  was  said: 

"The  competency  of  all  witnesses,  without 
regard  to  their  color,  to  testify  in  the  courts 
of  the  United  States,  rests  on  acts  of  Con- 
gress, which  Congress  may,  at  its  discretion, 
modify  or  repeal.  (Rev.  Stat  858,  1977.) 
The  reason  for  requiring  a  Chinese  alien, 
claiming  the  privilege  of  remaining  in  the 
United  States,  to  prove  the  fact  of  his  resi- 
dence here,  at  the  time  of  the  passage  of  the 
act,  'by  at  least  one  credible  white  witness,' 
may  have  been  the  experience  of  Congress, 
as  mentioned  by  Mr.  Justice  Field  in  Ckae 
Chan  Ping's  Case,  that  the  enforcement  of 
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former  acta,  under  which  the  testimony  of 
Chinese  persons  was  admitted  to  prove  sim- 
ilar facts,  'was  attended  with  great  embar- 
rassment, from  the  auspicious  nature,  in 
many  instances,  of  the  testimony  offered  to 
establish  the  residence  of  the  parties,  arising 
from  the  loose  notions  entertained  by  the 
witnesses  of  the  obligation  of  an  oath.'  ( 130 
17.  S.  598, 32  L.  ed.  1073, 9  Sup.  Ct.  Rep.  623.) 
And  this  requirement,  not  allowing  such  a 
fact  to  be  proved  solely  by  the  testimony  of 
aliens  in  a  like  situation,  or  of  the  same  race, 
is  quite  analogous  to  the  provision  which  has 
existed  for  seventy-seven  years  in  the  nat- 
uralization laws,  by  which  aliens  applying 
for  naturalization  must  prove  their  residence 
within  the  limits  and  under  the  jurisdiction 
of  the  United  States,  for  five  years  next  pre- 
ceding, 'by  the  oath  or  affirmation  of  citi- 
zens of  the  United  States.'    .    .  . 

"The  proceeding  before  a  United  States 
judge,  as  provided  for  in  5  6  of  the  act  of 
1892,  is  in  no  proper  sense  a  trial  and  sen- 
tence for  a  crime  or  offense.  It  is  simply 
the  ascertainment,  by  appropriate  and  law- 
ful means,  of  the  fact  whether  the  condi- 
tions exist  upon  which  Congress  has  enacted 
that  an  alien  of  this  class  may  remain  with- 
ta  in  the  country.  The  order  of  deportation  is 
5  not  a  punishment  for  crime.  It  is  not  a  ban- 
•  ishment/in  the  sense  in  which  that  word  is 
often  applied  to  the  expulsion  of  a  citizen 
from  his  country  by  way  of  punishment.  It 
is  but  a  method  of  enforcing  the  return  to 
his  own  country  of  an  alien  who  has  not 
complied  with  the  conditions  upon  the  per- 
formance of  which  the  government  of  the  na- 
tion, acting  within  its  constitutional  au- 
thority, and  through  the  proper  departments, 
has  determined  that  his  continuing  to  reside 
here  shall  depend.  He  has  not,  therefore, 
been  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;  and  the  provi- 
sions of  the  Constitution,  securing  the  right 
of  trial  by  jury,  and  prohibiting  unreason- 
able searches  and  seizures,  and  cruel  and  un- 
usual punishments,  have  no  application." 

It  may  be  proper  here  to  mention  that  this 
court  has  held  tnat,  while  the  United  States 
can  forbid  aliens  from  coming  within  their 
borders,  and  expel  them  from  the  country, 
and  can  devolve  the  power  and  duty  of  iden- 
tifying and  arresting  such  persons  upon  ex- 
ecutive or  subordinate  officials,  yet,  when 
Congress  sees  fit  to  further  promote  such  a 
policy  by  subjecting  the  persons  of  such 
aliens  to  infamous  punishment  at  hard  labor, 
or  by  confiscating  their  property,  such  legis- 
lation, to  be  valid,  must  provide  for  a  ju- 
dicial trial  to  establish  the  guilt  of  the  ac- 
cused. Wong  Wing  v.  United  States,  163  U. 
&  228,  41  L.  ed.  140,  16  Sup.  Ct.  Rep.  977. 

We  cannot,  however,  yield  to  the  earnest 
contention  made  in  behalf  of  inoffensive  Chi- 
nese persons  who  seek  to  come  within  the  lim- 
its of  the  United  States  and  subject  them- 
selves to  their  jurisdiction,  by  modifying  or 
relaxing,  by  judicial  construction,  the  sever- 
ity of  the  statutes  under  consideration.  We 
can  but  repeat  what  was  said  to  similar  ap- 
peals in  the  ease  of  Fong  Yue  Ting  v. 


United  States,  above  cited  i  The  question 
whether,  and  upon  what  conditions,  these 
aliens  shall  be  permitted  to  remain  within 
the  United  States,  being  one  to  be  determined 
by  the  political  departments  of  the  govern- 
ment, the  judicial  department  cannot  prop- 
erly express  an  opinion  upon  the  wisdom,  the 
policy,  or  the  justice  of  the  measures  en- 
acted by  Congress  in  the  exercise  of  the  pow- 
ers confided  to  it  by  the  Constitution  over 
this  subject." 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals, affirming  the  order  of  the  Circuit 
Court,  is  affirmed. 


(18©  U.  S.  484) 
B.  F.  THOMPSON,  Appt^ 
«. 

D.   M.   FERRY,  Simon  J.  Murphy,  and 
Charles  C.  Bowen. 

Appeal — from  territorial  court — absence  of 
assignment*  of  error  or  specific  findings. 

The  evidence  will  be  assumed  to  sustain  tbe 
Judgment,  and  tbe  judgment  will  be  affirmed 
by  tbe  Supreme  Court  of  the  United  States, 
on  appeal  from  tbe  Judgment  of  a  territorial 
court.  In  the  absence  of  any  errors  assigned 
on  exceptions  to  rulings  on  the  admission  or 
rejection  of  testimony,  where  the  supreme 
court  of  the  territory  merely  sets  forth  in  its 
opinion  the  facts  on  which  It  proceeds,  but 
there  are  no  specific  findings  as  such. 

[No.  144.] 

Submitted    February    tS,  1901.  Decided 
March  18,  1901. 

APPEAL  from  a  decision  of  the  Supreme 
Court  of  the  Territory  of  Arizona  af- 
firming a  judgment  of  the  District  Court  of 
the  Fourth  Judicial  District.  Affirmed. 
See  same  case  below,  66  Pac  741. 
The  facts  are  stated  in  the  opinion, 
Mr.  J.  F.  Wilson  for  appellant. 
Mr.  O.  W.  Kretalnger  for  appellees. 

The  Chief  Justice:  This  appeal  being 
from  the  judgment  of  a  territorial  court,  ana 
no  errors  having  been  assigned  on  exceptions 
to  rulings  on  the  admission  or  rejection  of 
testimony,  we  are  limited  in  our  review  to 
the  determination  of  the  question  whether 
the  facts  found  are  sufficient  to  bus  tain  the 
judgment  rendered.  Oildersleeve  v.  Neto 
Mexico  Min.  Co.  101  U.  S.  573,  40  L.  ed.  812, 
10  Sup.  Ct.  Rep.  063;  Harmon  v.  Perea,  168 
U.  S.  311,  42  L.  ed.  478,  18  Sup.  Ct  Rep. 
129 ;  Marshall  v.  Burtis,  172  U.  S.  630,  43  L. 
ed.  579,  19  Sup.  Ct.  Rep.  290. 

The  opinion  of  the  trial  court  sets  forth 
facts  on  which  it  proceeds,  but  there  are  no 
specific  findings  as  such. 

In  the  supreme  court  the  statement  of 
facts  is  as  follows : 

"Statement  of  facts  by  the  supreme  court 
of  the  territory  of  Arizona,  sitting  as  a  court 
of  appeal,  on  the  foregoing  transcript  on  ap- 
peal from  the  district  court  of  the  fourth  ju- 
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didal  district  of  the  territory-  of  Arizona  in 
and  for  the  county  of  Yavapai,  wherein  judg- 
ment mi  rendered  on  a  full  hearing  of  the 
is  ease  in  eaid  district  court  in  favor  of  said 
$  appellees  and  against  the  said  appellant,  as 
*  appears  from  the  complete  record* of  said 
cause  now  on  file  in  this  court,  and  which 
said  judgment  has  been  brought  to  this  court 
on  appeal  by  appellant  herein. 

"The  supreme  court  of  the  territory  of  Ar- 
izona takes  the  facts  as  certified  to  by  the 
clerk  of  the  said  district  court  of  Yavapai 
county,  Arizona  territory,  as  found  in  the 
original  papers  in  said  cause,  to  wit,  the 
judgment  roll,  and  forwarded  by  the  said 
clerk  and  now  on  file  in  the  office  of  the  clerk 
of  this  court;  also  the  minute  entries  in  said 
cause,  certified  to  by  said  clerk  of  said  dis- 
trict court,  together  with  the  findings  of 
facts  of  the  court  below,  the  motion  for  a 
new  trial,  and  the  reporter's  transcript  of 
the  evidence  taken  on  the  trial  of  said  cause 
below,  all  certified  to  by  said  clerk  of  said 
district  court  as  being  the  whole  of  the  rec- 
ord of  said  cause,  and  also  the  assignment  of 
errors  filed  by  appellant  herein  and  con- 
tained in  his  brief  on  file  herein,  and  the 
facts  shown  by  the  whole  record  herein  as 
the  facts  shown  in  this  cause  and  makes  the 
same  the  statement  of  facts  as  found  in  the 
transcript  in  this  cause  the  facta  as  found  in 
this  case. 

"That  from  such  transcript  and  from  the 
same  as  the  statement  of  facts  herein  this 
court  finds  that  the  said  district  court  did 
not  commit  error  in  rendering  judgment 
against  the  said  appellant  and  in  favor  of 
said  appellees;  that  the  said  appellees  were 
the  owners  of  all  the  right,  title,  and  inter- 
est in  the  Poland  and  Hamilton  mining 
claims,  free  from  any  claim  of  appellant. 

"And  the  supreme  court  further  finds  that 
the  judgment  of  the  said  district  court 
should  be  affirmed,  and  therefore  affirms  the 
same." 

This  is  not  in  compliance  with  the  stat- 
ute in  that  behalf,  and  as  we  must  assume 
that  the  evidence  sustained  the  judgment, 
that  judgment  is  affirmed. 


(180  U.  S.  496) 

ELEANOR  A.  H.  MAORUDER,  Plff.  in  Err., 
v. 

GEORGE  A.  ARMES,  Jackson  H.  Ralston, 
Frederick  L.  Siddons,  Harvey  T.  Winfleld, 
and  Albert  A.  Wilson. 

Appeal  —  jurisdictional  amount  —  pleading. 

Jurisdiction  to  the  Supreme  Court  of  the  United 
States  on  appeal  from  the  court  of  appeals  of 
the  District  of  Columbia  Is  not  given  by  al- 
legations of  damages  In  excess  of  (5,000 
caused  by  levy  on  property  worth  not  more 
than  $1,800,  and  compelling  the  payment 
thereby  of  a  judgment  amounting  to  less  than 
1100,  although  the  pleading  charges  Illegality 
and  spite,  where  It  alleges  no  facts  of  vio- 
lence or  Insult  which  could  Justify  exemplary 
damages. 

[No.  171.] 


Argued  and  submitted  March  7,  1901.  De- 
rided Uareh  18, 1901. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  de- 
cision affirming  a  judgment  for  defendants 
on  demurrer  in  an  action  for  damages.  Dis- 
missed. 

See  same  case  below,  15  App.  D.  C.  379. 

Statement  by  Mr.  Justice  Brewer  i 

On  February  13,  1896,  in  the  Supreme 
Court  of  the  District  of  Columbia,  at  the  cir- 
cuit court  Term  No.  1  thereof,  a  judgment 
was  entered  in  favor  of  George  A.  Annas,  of 
which  the  following  is  a  copy: 

"Comes  here  now  the  plaintiff,  by  his  at- 
torney, and  prays  judgment  on  the  verdict 
rendered  in  this  case  on  the  7th  instant, 
which  is  granted.  Therefore  it  is  considered 
that  the  plaintiff  recover  against  said  defend- 
ant and  George  C.  W.  Magruder,  her  surety, 
six  dollars  and  twenty-five  cents  ($6.25),  be- 
ing the  money  payable  by  them  to  the  plain- 
tiff by  reason  of  the  premises,  together  with 
the  costs  of  suit,  to  be  taxed  by  the  clerk, 
and  have  execution  thereof." 

Thereafter  an  execution  was  issued  there- 
on in  the  following  form: 


George  A.  Armes,  Plaintiff, 


I- No.  39058. 


Ellanore  A.   H.  Magruder 

and  Geo.  C.  W.  Magruder, 

Surety,  Defendant. 
The  President  of  the  United  States  to  the 
marshal  for  said  District,  Greeting: 

You  are  hereby  commanded  that  of  the 
goods  and  chattels,  lands  and  tenements,  of 
the  defendant  and  Geo.  C.  W.  Magruder, 
surety,  you  cause  to  be  made  $655,  with  in- 
terest from  February  13,  1896,  which  the 
plaintiff  on  the  13th  day  of  February,  1896, 
by  the  judgment  of  said  court  in  the  above-!, 
entitled  cause,  recovered  against  said  defend-® 
ant  and  surety  for  moneyfound  payable  to* 
said  plaintiff,  and  $22.70  for  costs  and 
charges  about  said  suit  expended,  as  appears 
of  record,  and  return  this  writ  into  the 
clerk's  office  of  said  court  within  sixty  days 
so  indorsed  as  to  show  when  and  how  yon 
have  executed  the  some. 

Witness  the  Honorable  Edward  F.  Bing- 
ham, chief  justice  of  said  court,  the  19th 
day  of  February,  a.  d.  1896. 

{Seal  of  the  Supreme  Court  1 
of  the  District  of  Col 
lumbla     Here     Imprinted  \ 

John  R.  Young,  Clerk, 
By  — —   ,  Assistant  Clerk. 

This  execution  was  levied  upon  lot  K  in 
James  Crutchett's  subdivision  of  lots  in 
square  No.  755,  in  this  city.  Advertisement 
of  sale  was  made  in  the  ordinary  form,  and 
on  May  9  (the  day  named  for  the  sale)  the 
principal  defendant,  plaintiff  herein,  paid 
the  amount  of  $89.94  to  satisfy  the  execu- 
tion and  prevent  a  sale.  The  value  of  the 
lot  thus  levied  upon  was  $1,800. 

Thereafter,  and  on  May  8, 1899,  this  action 
was  commenced  in  the  supreme  court  of  the 
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District,  the  declaration  setting  forth  a  cony 
of  the  judgment  and  execution,  alleging  the 
levy  and  the  advertisement,  averring  that 
the  lotwas  the  separate  property  of  the  plain- 
tiff, that  she  was  a  married  woman  and  that 
George  C.  W.  Magruder,  the  surety  against 
whom  judgment  was  also  rendered,  was  her 
husband.  The  declaration  also  alleged  that 
the  judgment  was  rendered  for  witness  fees, 
but  was  without  law  or  merit;  that  both 
judgment  and  execution  were  void  because 
not  in  terms  limited  by  the  rights  which  be- 
longed to  her  as  a  married  woman ;  that  ef- 
forts were  made  by  her  to  quash  the  execu- 
tion and  to  appeal  from  the  proceedings  had 
upon  such  efforts,  but  that  they  failed,  and 
that,  therefore,  she  paid  the  sum  of  $89.94 
to  prevent  the  sale  and  save  her  property. 
As  damages  the  sum  of  $6,000  was  claimed. 
A  demurrer  to  this  declaration  was  sus- 
tained, judgment  entered  for  the  defendants, 
which  judgment  was  affirmed  by  the  court  of 
appeals,  and  thereupon  this  writ  of  error 
was  sued  out. 

Ur.  Joseph  J.  Waters  submitted  the 
ease  for  plaintiff  in  error. 

Mr.  Jackson  H.  Ralston  for  defendants 
j  in  error. 

*  *  Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  jurisdiction  of  this  court  in  ordinary 
actions  in  the  District  of  Columbia  is  lim- 
ited to  cases  in  which  tie  amount  in  contro- 
versy is  over  $5,000.  27  Stat,  at  L.  434,  430, 
chap.  74,  |  8.  The  fact,  as  disclosed  by  the 
declaration,  is  that  plaintiff  paid  less  than 
$90  to  preserve  from  sale  property  worth 
only  $1,800.  Everything  which  the  defend- 
ant* did  was  done  by  virtue  of  an  order  or 
judgment  of  a  court  of  this  district,  having 
full  jurisdiction.  Whether  such  judgment 
was  simply  irregular  or  absolutely  void, 
plaintiff  canceled  all  her  liabilities  by  the 
payment  of  a  sum  less  than  $90,  and  the  only 
property  of  hers  endangered  by  their  action 
she  avers  was  worth  $1,800.  It  is  true  that 
in  the  declaration  she  charges  illegality  and 
spite,  but  such  language  is  mere  matter  of 
epithet.  We  are  guided  by  the  facts  as  they 
are  stated.  There  was  no  personal  violence, 
no  insult;  nothing  which  sometimes  right- 
fully opens  the  door  to  punitive  damages. 
Finding  that  property  of  the  value  of  $1,800 
was,  as  she  thought,  endangered,  she  paid 
$90  to  escape  the  danger.  Obviously  her  as- 
sertion that  she  was  damaged  to  the  amount 
of  $0,000  was  without  legal  foundation,  and 
only  made  with  the  purpose  of  securing  a 
review  in  this  court.  Nothing  in  the  facts 
justified  any  such  assertion.  Jurisdiction 
eannot  be  vested  in  this  court  by  a  mere 
claim  of  damages,  unsupported  by  facts. 
We  do  not  care  to  enter  into  any  discussion 
of  this  question,  but  refer  simply  to  Bowman 
v.  Chieago  A  N.  W.  R.  Co.  115  U.  8.  811,  29 
L.  ed.  602,  6  Sup.  Ct  Rep.  192,  and  cases 
sited  in  the  opinion. 

The  icrit  of  error  will  6e  dismissed. 
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(180  U.  S.  499) 
STATE  OE  MINNESOTA,  Appt, 
v. 

C  N.  BBUNDAGE. 

Habeas    corpus  —  application  to  Federal 
court — remedies  in  state  court. 

An  application  to  a  Federal  court  for  a  writ  of 
habeas  corpus  to  release  a  person  imprisoned 
under  a  judgment  of  a  municipal  court  of  a 
state,  on  tbe  ground  that  the  statute  under 
which  he  was  convicted  Is  unconstitutional, 
should  be  denied  without  prejudice  to  a  sub- 
sequent renewal  of  It,  when  the  accused  has 
not  availed  himself  of  such  remedies  as  the 
laws  of  the  state  afford  for  a  review  of  the 
judgment  In  the  state  courts. 

[No.  159.] 

Argued  February  88,  1901.   Decided  Maroh 
18,  1901. 

APPEAL  from  a  decision  of  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota  discharging  a  prisoner  by 
writ  of  habeas  corpus.  Reversed. 
See  same  case  below,  90  Fed.  Rep.  983. 
The  facto  are  stated  in  the  opinion. 
Mr.  W.  B.  Douglas,  Attorney  General  of 
Minnesota,  for  appellant. 

Messrs.  Wm.  D.  Guthrie  and  Albert  B. 
feeder  for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court:  a 
'  The  appellee  Brundage  was  arrested  under  g 
a  warrant  issued*by  the  municipal  court  of  • 
Minneapolis,  Minnesota,  upon  the  complaint 
under  oath  of  tie  inspector  of  the  State 
Dairy  &  Food  Department  of  that  state 
charging  him  with  having  violated  a  statute 
of  Minnesota  approved  April  19th,  1891,  en- 
titled "An  Act  to  Prevent  Fraud  in  the  Sale 
of  Dairy  Products,  Their  Imitations  or  Sub- 
stitutes, and  to  Prohibit  and  Prevent  the 
Manufacture  or  Sale  of  Unhealthy  or  Adul- 
terated Dairy  Products,  and  to  Preserve  the 
Public  Health."  Minn.  Gen.  Laws  1899, 
chap.  295. 

The  specific  offense  charged  was  that  the 
accused,  in  the  county  of  Hennepin,  Minne- 
sota, "did  wilfully,  unlawfully,  and  wrong- 
fully offer  and  expose  for  sale,  and  have  m 
his  possession  with  intent  to  sell,  a  quan- 
tity of  a  certain  compound  designed  to  take 
the  place  of  butter,  and  made  in  part  from 
animal  and  vegetable  oils  and  fate  not  pro- 
duced from  milk  or  cream,  said  compound 
being  an  article  commonly  known  as  oleo- 
margarine, and  being  then  and  there  colored 
with  a  coloring  matter  whereby  the  said  ar- 
ticle and  compound  was  made  to  resemble 
butter,  contrary  to  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Minnesota. 

He  was  adjudged  to  be  guilty  and  to  pay 
a  fine  of  $25  and  costs,  or  in  default  thereof 
to  be  committed  to  the  workhouse  to  under- 
go hard  labor  for  thirty  days,  unless  he 
sooner  paid  the  fine  and  costs  or  was  thence 
discharged  by  due  course  of  law. 

Having  been  taken  into  custody  in  execu- 
tion of  the  judgment,  Brundage  presented 
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his  application  to  the  circuit  court  of  the 
United  States  for  a  writ  of  habeas  corpus, 
alleging  that  he  was  restrained  of  his  lib- 
erty in  violation  of  the  Constitution  of  the 
United  States.  That  court  held  the  statute 
to  be  unconstitutional,  and  discharged  the 
accused  from  the  custody  of  the  state  au- 
thorities. 

The  state  insists,  upon  this  appeal,  that 
the  statute,  at  least  in  the  particulars  appli- 
cable to  this  case,  was  consistent  with  the 
Constitution  of  the  United  States. 

This  question  is  one  of  great  importance, 
but  we  do  not  deem  it  necessary  now  to  con- 
sider it;  for  in  our  opinion  the  circuit  court 
2  should  have  denied  the  application  for  the 
k  writ  of  habeas  corpus,  without  prejudice  to 
a  renewal  of  the  same  after  th*»accused  had 
availed  himself  of  such  remedies  as  the  laws 
of  the  state  afforded  for  a  review  of  the  judg- 
ment in  the  state  court  of  which  he  com- 
plains. 

We  have  held,  upon  full  consideration, 
that  although  under  existing  statutes  a  cir- 
cuit court  of  the  United  States  has  jurisdic- 
tion upon  habeas  corpus  to  discharge  from 
the  custody  of  state  officers  or  tribunals  one 
restrained  of  his  liberty  in  violation  of  the 
Constitution  of  the  United  States,  it  is  not 
required  in  every  case  to  exercise  its  power 
to  that  end  immediately  upon  application 
being  made  for  the  writ.  "We  cannot  sup- 
pose," this  court  has  said,  "that  Congress  in- 
tended to  compel  those  courts,  by  such 
means,  to  draw  to  themselves,  in  the  first  in- 
stance, the  control  of  all  criminal  prosecu- 
tions commenced  in  state  courts  exercising 
authority  within  the  same  territorial  limits, 
where  the  accused  claims  that  he  is  held  in 
custody  in  violation  of  the  Constitution  of 
the  United  States.  The  injunction  to  hear 
the  case  summarily,  and  thereupon  'to  dis- 
pose of  the  party  as  law  and  justice  require' 
[R.  S.  S  761],  does  not  deprive  the  court  of 
discretion  as  to  the  time  and  mode  in  which 
it  will  exert  the  powers  conferred  upon  it. 
That  discretion  should  be  exercised  in  the 
light  of  the  relations  existing,  under  our 
system  of  government,  between  the  judicial 
tribunals  of  the  Union  and  of  the  states,  and 
in  recognition  of  the  fact  that  the  public 
good  requires  that  those  relations  be  not  dis- 
turbed by  unnecessary  conflict  between 
courts  equally  bound  to  guard  and  protect 
rights  secured  by  the  Constitution.  When 
the  petitioner  is  in  custody  by  state  author- 
ity for  an  act  done  or  omitted  to  be  done  in 
pursuance  of  a  law  of  the  United  States,  or 
of  an  order,  process,  or  decree  of  a  court  or 
judge  thereof;  or  where,  being  a  subject  or 
«itizen  of  a  foreign  state,  and  domiciled 
therein,  he  is  in  custody,  under  like  author- 
ity, for  an  act  done  or  omitted  under  any 
alleged  right,  title,  authority,  privilege,  pro- 
tection, or  exemption  claimed  under  the  com- 
mission, or  order,  or  sanction  of  any  foreign 
•tate,  or  under  color  thereof,  the  validity 
and  effect  whereof  depend  upon  the  law  of 
nations;  in  such  and  like  cases  of  urgency, 
involving  the  authority  and  operations  of 
the  general  government,  or  the  obligations 
of  this  country  to,  or  its  relations  with,  for- 
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eign* nations,  the  courts  of  the  United  States* 
have  frequently  interposed  by  writs  of  ha- 
beas corpus  and  discharged  prisoners  who 
were  held  in  custody  under  state  authority. 
So,  also,  when  they  are  in  the  custody  of  a 
state  officer,  it  may  be  necessary,  by  use  of 
the  writ,  to  bring  them  into  a  court  of  the 
United  States  to  testify  as  witnesses."  Ex 
parte  Koyall,  117  U.  S.  241,  250,  29  L.  ed. 
80S,  871,  6  Sup.  Ct  Rep.  734;  Ex  part* 
Fonda,  117  U.  S.  510,  618,  29  L.  ed.  994,  0 
Sup.  Ct  Rep.  848;  Re  Duncan,  139  U.  S.  449, 
454,  sub  nom.  Duncan  v.  McCall,  35  L.  ed. 
219,  222,  11  Sup.  Ct.  Rep.  573;  Re  Wood,  140 
U.  S.  278,  289,  sub  nom.  Wood  v.  Brush,  35 
L.  ed.  505,  509,  11  Sup.  Ct  Rep.  738;  McEl- 
vaine  v.  Brush,  142  U.  S.  155,  100,  35  L.  ed. 
971,  973,  12  Sup.  Ct  Rep.  156;  OooJfc  v.  Hat  t, 
146  U.  S.  183,  194,  36  L.  ed.  934,  939,  13  Sup. 
Ct.  Rep.  40;  Re  Frederich,  149  U.  S.  70,  75, 
37  L.  ed.  053,  656,  13  Sup.  Ct  Rep.  793; 
A'eio  York  v.  Eno,  155  U.  S.  89,  96,  39  L.  ed. 
80,  83,  15  Sup.  Ct.  Rep.  30;  Pepke  v.  Cronan, 
155  U.  S.  100,  39  L.  ed.  84,  15  Sup.  Ct  Rep. 
34;  Re  Chapman,  156  U.  S.  211,  216,  39  L. 
ed.  401,  402,  15  Sup.  Ct  Rep.  331 ;  Whitten 
v.  Tomlinson,  100  U.  S.  231,  242,  40  L.  ed. 
400,  412,  10  Sup.  Ct  Rep.  297 ;  lasigi  v.  Van 
De  Carr,  166  U.  S.  391,  395,  41  L.  ed.  1045, 
1049.  17  Sup.  Ct.  Rep.  595;  Baker  v.  Oriee, 
1G9  U.  S.  284,  290, 42  L.  ed.  748,  750, 18  Sup. 
Ct.  Rep.  323;  Tinsley  v.  Anderson,  171  U.  S. 
101,  105,  43  L.  ed.  91,  96,  18  Sup.  Ct  Rep. 
805;  FitU  v.  UcGhee,  172  U.  S.  516,  533,  43 
L.  ed.  535,  543,  19  Sup.  Ct  Rep.  269;  Mark- 
uson  v.  Boucher,  175  U.  S.  184,  44  L.  ed.  124, 
20  Sup.  Ct  Rep.  76. 

There  are  cases  that  come  within  the  ex- 
ceptions to  the  general  rule.  In  Loney'e 
Case,  134  U.  S.  372,  375,  sub  nom.  Thomas  v. 
Lone?/,  33  L.  ed.  949,  951,  10  Sup.  Ct  Rep. 
584.  585,  it  appeared  that  Loney  was  held  in 
custody  by  the  state  authorities  under  a 
charge  of  perjury  committed  in  giving  his 
deposition  as  a  witness  before  a  notary  pub- 
lic in  Richmond,  Virginia,  in  the  case  of  a 
contested  election  of  a  member  of  the  House 
of  Representatives  of  the  United  States.  He 
was  discharged  upon  a  writ  of  habeas  corpus 
sued  out  from  the  circuit  court  of  the  United 
States,  this  court  saying:  "The  power  of 
punishing  a  witness  for  testifying  falsely  in 
a  judicial  proceeding  belongs  peculiarly  to 
the  government  in  whose  tribunals  that  pro- 
ceeding is  had.  It  is  essential  to  the  impar- 
tial and  efficient  administration  of  justice  in 
the  tribunals  of  the  nation,  that  witnesses 
should  be  able  to  testify  freely  before  them, 
unrestrained  by  legislation  of  the  state,  or 
by  fear  of  punishment  in  the  state  courts. 
The  administration  of  justice  in  the  na- 
tional tribunals  would  be  greatly  embar- 
rassed and  impeded  if  a  witness  testifying 
before  a  court  of  the  United  States,  or  upon 
a  contested  election  of  a  member  of  Congress, 
were  liable  to  prosecution  and  punishment 
in  the  courts  of  the  state  upon  a  charge  of 
perjury,  preferred  by  a  disappointed  suitor 
or  contestant,  or  instigated  by  local  passion 
or  prejudice."  So,  in  Ohio  ▼.  Thomas,  173 
U.  S.  270,  284,  285,  43  L.  ed.  699,  702,  19 
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§6up.  Ot  Bap.  453,  456,  which  was  the  ease 

*  of  the  arrest  of  the  acting  governor*  of  the 
Central  Branch  of  the  National  Home  for 
Disabled  Volunteer  Soldiers,  at  Dayton, 
Ohio,  upon  a  charge  of  violating  a  law  of 
that  state,  the  action  of  the  circuit  court  of 
the  United  States  discharging  him  upon  ha- 
beas corpus,  while  in  custody  of  the  state 
authorities,  was  upheld  upon  the  ground 
that  the  state  court  had  no  jurisdiction  in 
the  premises,  and  because  the  accused,  being 
a  Federal  officer,  "may,  upon  conviction,  be 
imprisoned  as  a  means  of  enforcing  the  sen- 
tence of  a  fine,  and  thus  the  operations  of 
the  Federal  government  might  in  the  mean- 
time be  obstructed."  The  exception  to  the 
general  rule  was  further  illustrated  in  Boske 
r.  Comingore,  177  U.  S.  459,  406,  407,  44  L. 
ed.  84G,  849,  20  Sup.  Ct  Rep.  701,  704,  in 
which  the  applicant  for  the  writ  of  habeas 
corpus  was  discharged  by  the  circuit  court 
of  the  United  States,  while  held  by  state  of- 
ficers, this  court  saying:  "The  present  case 
was  one  of  urgency,  in  that  the  appellee  was 
an  officer  in  the  revenue  service  of  the  United 
States  whose  presence  at  his  post  of  duty  was 
important  to  the  public  interests,  and  whose 
detention  in  prison  by  the  state  authorities 
might  have  interfered  with  the  Tegular  and 
orderly  course  of  the  business  of  the  depart- 
ment to  which  he  belonged." 

The  present  case  does  not  come  within  any 
of  the  exceptions  to  the  general  rule  an- 
nounced in  the  cases  above  cited.  It  is  not, 
in  any  legal  view,  one  of  urgency.  The  ac- 
cused does  not,  in  his  application,  state  any 
reason  why  he  should  not  be  required  to 
bring  the  question  involved  in  the  prosecu- 
tion against  him  before  a  higher  court  of  the 
state  and  invoke  its  power  to  discharge  him 
if  in  its  judgment  he  is  restrained  of  his 
liberty  in  violation  of  the  Constitution  of  the 
United  States.  It  cannot  be  assumed  that 
the  state  court  will  hesitate  to  enforce  any 
rights  secured  to  him  by  that  instrument; 
for  upon  them  equally  with  the  courts  of  the 
Union  rests  the  duty  to  maintain  the  su- 
preme law  of  the  land.  Robb  v.  Connolly, 
111  U.  8.  624,  637,  28  L.  ed.  642,  546,  4  Sup. 
Ct.  Rep.  644.  If  the  state  court  declined  to 
recognize  the  Federal  right  specially  claimed 
by  the  accused,  the  case  could  be  brought 
here  for  review. 

After  observing  that  the  questions  of  con- 
stitutional law  arising  in  this  case  had  been 
determined  in  Schollenberger  v.  Pennsyl- 
^  vania,  171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct 
«  Rep.  757,  and  Collins  v.  New  Hampshire,  171 

•  U.  S.*30,  43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768, 
adversely  to  the  present  contention  of  the 
state,  and  that  there  was  jurisdiction  to  dis- 
charge the  petitioner  on  habeas  corpus,  the 
circuit  court  said :  "Even  then,  for  reasons 
of  comity,  such  power  will  seldom  be  exer- 
cised by  the  circuit  court  to  discharge  a  pe- 
titioner held  under  process  from  a  state 
court,  even  after  conviction  by  the  trial 
court,  unless  large  interests  affecting  the 
business  of  many  or  the  rights  of  the  public 
are  so  involved  that  serious  consequences 
will  follow  from  the  delay  which  will  be 


caused  by  the  prosecution  of  a  writ  of  er- 
ror to  a  final  decision,  or  unless  the  question 
has  already  been  decided  by  the  Supreme 
Court  of  the  United  States,  whose  decision 
the  state  court  has  disregarded  in  the  pro- 
ceeding. State  statutes  prohibiting  the  im- 
portation from  other  states  and  sale  of  arti- 
cles of  commerce,  especially  articles  of  food, 
or  adapted  for  general  use,  are  regarded  as 
affecting  general  interests  and  the  rights  of 
the  public;  and  habeas  corpus  has  frequently 
been  resorted  to  in  cases  of  imprisonment 
for  violation  of  such  statutes."  Re  Brun- 
dage,  96  Fed.  Rep.  963,  969. 

Among  the  cases  cited  in  support  of  the 
action  of  the  circuit  court  are  Minnesota  v. 
Barber,  136  U.  S.  313,  34  L.  ed.  455,  3  Inters. 
Com.  Rep.  185,10  Sup.Ct.  Rep.  862,  and  Plum, 
ley  v.  Massachusetts,  155  U.  S.  461,  39  L.  ed. 
223,  6  Inters.  Com.  Rep.  590,  15  Sup.  Ct. 
Rep.  154.  It  must  be  admitted  that  in  the 
first-named  case  the  general  rule  announced 
in  prior  and  subsequent  cases  was  not  ap- 
plied. The  reasons  for  not  then  applying 
it  do  not  appear  from  the  opinion  of  the 
court.  It  may  be  that  the  precise  point  now 
under  examination  was  not  called  to  its  at- 
tention. Plumley  v.  Massachusetts  is  not 
in  point,  for  it  came  to  this  court  upon  writ 
of  error  to  the  highest  court  of  Massachu- 
setts. 

It  is  undoubtedly  true  that  the  state  en- 
actment in  question  may  in  its  operation  af- 
fect the  business  of  many,  and  in  some  de- 
gree, but  indirectly,  the  rights  of  the  public; 
but  that  consideration  is  not  sufficient  to 
justify  such  interference  by  the  Federal 
court  as  will  interrupt  the  orderly  course  of 
proceedings  in  the  state  court.  We  do  not 
think  that  the  exercise  by  a  Federal  court  of 
its  power  upon  habeas  corpus  to  discharge 
one  held  in  custody  by  the  state  authorities 
and  charged  with  a  violation  of  a  state  en- 
actment should  be  materially  controlled  byB 
any  consideration  of  the  extent  of  particular* 
business*interests  that  may  be  affected  by  a» 
prosecution  instituted  in  a  state  tribunal 
against  him,  or  of  the  indirect  effect  of  his 
detention  in  custody  upon  the  rights  of  the 
general  public.  Nor  do  we  think  that  the 
circuit  court  should  have  interfered  with  the 
custody  of  the  appellee  because  in  its  opinion 
the  action  of  the  municipal  court  of  Minne- 
apolis was  inconsistent  with  the  judgments 
of  this  court  in  the  Schollenberger  and  Col- 
lins Case*.  Upon  that  question  the  state 
court  was  entitled  to  form  its  own  opinion, 
and  give  judgment  accordingly.  Whether, 
in  view  of  the  judgments  in  the  Schollenber- 
ger and  Collins  Cases,  the  state  court  should 
have  held  the  Minnesota  statute  to  be  repug- 
nant to  the  Constitution  of  the  United 
States,  it  is  not  necessary  now  to  say.  Be- 
sides, the  record  does  not  show  that  the  at- 
tention of  the  municipal  court  of  Minneapo- 
lis was  called  to  those  cases;  much  less  is 
there  any  reason  to  suppose  that  it  delib- 
erately refused  to  accept  the  decisions  ot 
this  court  as  controlling  upon  questions  aris- 
ing under  the  Constitution  of  the  United 
States.  As  disclosed  by  the  record,  the  < 
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we  repeat,  ia  not  one  of  urgency  within  the 
meaning  of  our  decisions,  and  does  not  sug- 
gest any  adequate  reason  why  the  appellee 
should  not  be  required,  before  applying  to 
the  circuit  court  of  the  United  States  to  be 
discharged  upon  habeas  corpus,  to  seek  at 
the  hands  of  the  higher  courts  of  the  state 
a  reversal  of  the  judgment  rendered  against 
him  in  the  municipal  court  of  Minneapolis. 

Without  expressing  any  opinion  as  to  the 
validity  of  the  Minnesota  statute,  the  judg- 
ment of  the  circuit  court  must  be  reversed, 
with  directions  to  dismiss  the  application  for 
a  writ  of  habeas  corpus,  without  prejudice  to 
a  renewal  of  it  when  the  appellee  shall  havs 
exhausted  the  remedies  provided  by  the  state 
for  a  review  of  the  judgment  of  the  munici- 
pal court  of  Minneapolis. 

Reversed. 

(180  U.  8.  606) 

BOARD     OF    COMMISSIONERS  OF 
WILKES  COUNTY  et  al.  Appts., 

v. 

W.  N.  COLBR  &  COMPANY. 

Court*— Federal — following  state  decisions 
— law  of  contract — when  decision*  change. 

1.  The  decisions  of  the  highest  court  of  a  state, 
to  the  effect  that  provisions  of  the  state  Con- 
stitution respecting  the  passage  of  a  statute 
are  mandatory,  most  be  followed  on  that 
question  by  a  Federal  court.  Irrespective  of 
the  rule  adopted  by  the  Federal  court  in  re- 
spect to  Federal  statutes. 

X  The  rights  of  the  holders  of  county  bonds 
are  determinable  In  a  Federal  court  by  the 
law  of  the  state  as  It  was  declared  by  the 
state  court  to  be  at  the  time  the  bonds  were 
made  and  put  upon  the  market. 

[No.  167.] 

Argued   October   19,   «,   1900.  Decided 
March  18, 1901. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  stating  questions  as  to  the 
rights  of  holders  of  county  bonds.  Questions 
answered. 

Statement  by  Mr.  Justice  Harlan i 
The  ultimate  question  in  this  case  is 
whether  the  county  of  Wilkes,  North  Caro- 
lina, is  liable  upon  certain  bonds  issued  in 
1889  in  payment  of  a  subscription  in  its 
name  to  the  capital  stock  of  the  Worth  West- 
ern North  Carolina  Railroad  Company. 

Each  bond  was  in  the  usual  form  of  such 
Instruments,  was  made  payable  October  1st, 
1913,  and  recited  that  it  was  "one  of  a  series 
of  one  hundred  bonds  of  the  denomination  of 
$1,000  each,  issued  by  authority  of  an  act  of 
the  general  assembly  of  North  Carolina, 
ratified  the  20th  day  of  February,  a.  d.  1879, 
entitled  'An  Act  to  Amend  the  Charter  of  the 
North  Western  North  Carolina  Railroad  for 
the  Construction  of  a  Second  Division  from 
the  Towns  of  Winston  and  Salem,  in  Forsyth 
County,  up  the  Yadkin  Valley,  by  Wilkes- 


boro,  to  Patterson's  Factory,  Caldwell  Coun- 
ty,' and  authorized  by  a  vote  of  a  majority 
of  the  qualified  voters  of  Wilkes  county,  by*, 
an  election  regularly  held  for  that  purpose g 
on  the  6th  day  of»November,  a.  d.  1888,  and* 
by  an  order  of  the  board  of  commissioners  of 
Wilkes  county  made  on  the  1st  day  of  April, 
a.  d.  1889.   This  series  of  bonds  is  issued  to 
pay  the  subscription  on  $100,000  made  to  the 
capital  stock  of  the  North  Western  North 
Carolina  Railroad  Company  by  said  county 
of  Wilkes." 

The  question  of  a  subscription  by  Wilkes 
county  to  the  extent  of  $100,000  to  the  stock 
of  that  company,  to  be  paid  in  bonds,  was 
submitted  to  a  popular  vote,  and  a  majority 
of  the  qualified  voters  approved  of  the  prop- 
osition. Taxes  were  imposed  and  collected 
for  eight  years  to  pay  the  interest  on  the 
bonds,  and  the  amounts  collected  were  so  ap- 
plied ;  but  the  county  officers  refused  to  pay 
the  interest  due  and  payable  April  1st,  1896, 
April  1st,  1898,  and  October  1st,  1898,  al- 
though they  had  in  their  hands  moneys  col- 
lected from  taxpayers  for  that  purpose.  The 
object  of  the  present  suit  was  to  compel  those 
officers  to  apply  the  moneys  so  collected  in 
payment  of  such  interest. 

Was  the  act  of  1879 — which  was  recited 
in  the  bonds  as  authority  for  their  be- 
ing issued — passed  by  the  legislature  in 
such  manner  as  to  become  a  law  of 
North  Carolina!  Was  there  power  to 
issue  the  bonds  without  the  aid  of 
that  enactment?  These  are  the  princi- 
pal matters  involved  in  or  depending  upon 
our  answer  to  the  certified  questions. 

The  material  facts  upon  which  the  deci- 
sion of  the  case  depends  are  as  follows: 

The  Convention  that  assembled  at  Raleigh, 
North  Carolina,  on  January  14th,  1868,  for 
the  purpose  of  framing  a  Constitution  for 
that  state  concluded  its  labors  on  March  16th 
of  the  same  year.  The  Constitution  adopted 
by  that  body  was  ratified  April  24th,  1868, 
and  was  approved  by  Congress  June  25th, 
1868.    16  Stat  at  L.  73,  chap.  70. 

A  few  days  prior  to  its  final  adjournment, 
namely,  on  the  9th  day  of  March,  1868,  the 
Convention  passed  an  ordinance  (which,  by 
its  terms,  was  to  take  effect  from  its  pas- 
sage) that  constituted  the  charter  of  the 
North  Western  North  Carolina  Railroad 
Company.  The  company  was  incorporated 
by  the  ordinance  for  the  purpose  of  con-K 
structing  a  railroad  of  one  or  more  tracks* 
from  some  point  on  the  North  Carolina  Rail-* 
road  between  the  town  of  Greensboro  in  Guil- 
ford county  and  the  town  of  Lexington  in 
Davidson  county,  running  by  way  of  Salem 
and  Winston  in  Forsyth  county  "to  some 
point  in  the  northwestern  boundary  line  of 
the  state  to  be  hereafter  determined." 

By  the  5th  section  of  the  ordinance  it  was 
provided  that  after  the  organization  of  the 
company  its  officers  should  proceed  "to  lo- 
cate the  eastern  terminus  of  the  North  West- 
ern North  Carolina  Railroad,  and  shall  pro- 
ceed to  oonstruct  said  road,  with  one  or  more 
tracks,  as  speedily  as  practicable,  in  sections 
of  6  miles  each,  to  the  towns  of  Winston  and 
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Salem,  In  Forsyth  county,  which  portion  of 
■aid  railroad,  when  completed,  shall  consti- 
tute its  first  division." 

By  the  12th  section  it  was  declared  that 
"all  counties  or  towns  subscribing  stock  to 
■aid  company  shall  do  so  in  the  same  manner 
and  under  the  same  rules,  regulations,  and 
restrictions  as  are  set  forth  and  prescribed 
in  the  act  incorporating  the  North  Carolina 
ft  Atlantic  Railroad  Company,  for  the  gov- 
ernment of  such  towns  and  counties  as  are 
now  allowed  to  subscribe  to  the  capital  stock 
of  said  company;"  and  by  9  13>  that  "the 
company  shall  have  power  to  construct 
branches  of  said  road,  one  of  which  shall  run 
from  the  towns  of  Winston  and  Salem  by 
way  of  Mount  Airy,  in  Surry  county,  to  the 
line  of  the  state  of  Virginia." 

The  North  Carolina  &  Atlantic  Railroad 
Company  referred  to  in  the  12th  section  was 
the  Atlantic  &  North  Carolina  Railroad 
Company  incorporated  by  an  act  of  assem- 
bly approved  December  27th,  1852.  By  the 
33d  section  of  the  charter  of  that  company 
it  was  declared  to  "be  lawful  for  any  incor- 
porated town  or  county  near  or  through 
which  said  railroad  may  pass  to  subscribe 
for  such  an  amount  of  stock  in  said  company 
as  they  shall  be  authorized  to  do  by  the  in- 
habitants of  said  town  or  the  citizens  of  said 
county,  in  manner  and  form  as  hereinafter 
provided."  Provision  was  made  (5  34)  in 
the  same  act  to  take  the  sense  of  the  quali- 
fied voters  of  any  town  or  county  upon  the 
question  of  a  subscription  by  it  to  the  stock 
a  of  the  company,  and  it  was  declared  (5  36) 
g  that  if  a  majority  of  the  qualified  voters  of 
•  any  county  or  town  voting  upon 'the  ques- 
tion were  in  favor  of  the  subscription,  the 
corporate  authorities  of  the  town  and  the 
justices  of  the  county  should  appoint  an 
agent  to  make  the  subscription  in  behalf  of 
such  town  and  county,  to  "be  paid  for  in  the 
bonds  of  such  town  and  county,  and  on  such 
time  as  shall  be  agreed  on  by  said  town  of- 
ficers and  the  justices  of  such  county."  Laws 
N.  C.  1852,  pp.  484,  499. 

By  an  act  of  assembly  of  August  11th, 
1868,  the  ordinance  of  March  9th,  1868,  was 
re-enacted,  ratified,  and  confirmed.  By  the 
same  act  also  the  commissioners  of  Forsyth 
county  were  invested  with  authority  to  levy 
from  time  to  time  such  tax  as  was  sufficient 
to  pay  the  subscriptions  made  to  the  capital 
stock  of  the  North  Western  North  Carolina 
Railroad  Company,  and  any  interest  due 
thereon,  or  to  liquidate  any  debt  created  in 
borrowing  money  to  pay  the  subscription  of 
stock.  At  the  end  of  that  act  as  published 
are  the  words,  "Ratified  the  11th  day  of  Au- 
gust, a.  D.  1868." 

By  the  1st  section  of  the  above  act  of  Feb- 
ruary 20th,  1879,  it  was  declared  that  "5  13 
of  chapter  17  of  the  ordinance  of  the 
Convention  of  1868,  ratified  the  9th 
day  of  March,  1868,  be  amended  by 
adding  the  words — 'and  one  of  which 
shall  be  constructed  from  the  town  of 
Winston  and  Salem,  up  the  valley  of  the  Yad- 
kin by  the  way  of  Jonesville  and  Wilkesboro, 
in  the  county  of  Wilkes,  to  Patterson's  Fae> 


torTj  in  the  county  of  Caldwell,  which  branch 
shall  be  known  as  the  seoond  division.' "  By 
the  1st  and  2d  sections  the  ordinance  of 
1868  was  further  amended  in  particulars 
that  need  not  be  mentioned.  By  the  4th 
section  it  was  provided:  "That  any  town- 
ship or  city,  town,  county,  or  other  munici- 
pal corporation  of  this  state  shall  have  pow- 
er and  authority  to  subscribe  for  and  take 
any  number  of  shares  of  capital  stock  of 
said  company  that  a  majority  of  the  voters 
of  such  township  or  city,  town,  county,  or 
other  municipal  corporation  may  elect  to 
take  therein.  After  prescribing  the  mode 
in  which  the  will  of  the  people  as  to  a  sub- 
scription of  stock  should  be  ascertained,  that 
section  proceeded:  "If  the  result  of  any 
such  election  shall  show  that  a  majority  of 
the  qualified  voters  of  any  township  or  city, 
town,  county,  or  other  municipal  corpora- 0 
tion,  favor  the  taking  of  the  amount  of* 
stock*so  voted  for  in  such  election,  then  the* 
authorities  who,  by  this  act,  are  empowered 
to  determine  what  amount  of  stock  shall  be 
taken,  shall  subscribe  the  amount  of  stock 
so  voted  for  in  said  company,  and  shall  have 
power  to  levy  end  collect  taxes  for  that  spe- 
cial purpose  to  pay  for  the  said  stock  in  in- 
stalments as  the  same  may  become  due,  or, 
in  case  it  shall  not  be  deemed  best  to  collect 
taxes  to  pay  by  taxation  such  subscription 
for  stock,  then  such  township  or  city,  town, 
county,  or  other  municipal  corporation  shall 
have  power  to  issue  bonds  for  the  purpose  of 
raising  money  to  pay  for  such  subscription, 
and  shall  provide  for  the  payment  of  inter- 
est upon  such  bonds,  and  also  for  the  pay- 
ment of  said  bonds  when  they  become  due: 
.  .  ."  At  the  close  of  that  act,  as  pub- 
lished, are  these  words:  "Read  three  times 
in  the  general  assembly  and  ratified  the  20th 
day  of  February,  a.  d.  1879." 

Another  act  was  passed  March  2d,  1881. 
By  that  act  the  North  Western  North  Caro- 
lina Railroad  Company  was  authorized  to 
extend  and  construct  its  line  of  road,  or  a 
branch  thereof,  to  commence  at  or  near  Win- 
ston, in  the  county  of  Forsyth,  through  the 
counties  of  Forsyth,  Davidson,  Yadkin, 
Davie,  Rowan,  and  Iredell,  or  any  or  either 
of  them,  to  StatesviUe,  or  some  other  point 
on  the  Western  North  Carolina  Railroad, 
and  to  build  and  operate  additional  branches 
thereto,  or  from  its  present  main  line,  to  any 
important  mines  or  manufactories  in  any 
of  said  counties,  or  counties  adjacent  to 
them;  and  any  corporation,  county,  city, 
town,  or  township  interested  therein  was  em- 
powered to  subscribe  to  stock  for  those  pur- 
poses, or  otherwise  contribute  to  the  work 
in  such  manner  and  amount  as  should  be  de- 
termined by  the  proper  authorities  of  such 
corporation,  county,  city,  town,  or  township, 
and  agreed  on  with  the  said  North  Western 
North  Carolina  Railroad  Company.  At  the 
close  of  that  act,  as  published,  are  the  words: 
"In  the  general  assembly,  read  three  times 
and  ratified  this  2d  day  of  March,  a.  o. 
1881." 

The  validity,  under  the  Constitution  of  the 
state,  of  each  of  the  above  acts  of  March 
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11th,  1868,  February  20th,  1879,  and  March 
2d,  1881,  was  questioned  upon  grounds  pres- 
ently to  be  stated. 

*  In  the  circuit  court  judgment  was  ren- 
dered in  favor  of  the  plaintiffs,  Ooler  &  Co., 
who  were  found  to  be  bona  fide  holders  for 
ralue  of  some  of  the  bonds.  The  case  was 
carried  to  the  circuit  court  of  appeals,  and 
is  now  here  upon  questions  certified  under 
the  judiciary  act  of  March  3d,  1891  (26  Stat, 
at  L.  826,  chap.  517). 

The  certified  questions  are  as  follows: 

"1.  Whether,  upon  the  averment  of  the 
bill  of  complaint,  answers,  replications,  or- 
ders, exhibits,  and  other  evidence,  and  mat- 
ters and  things  recited  herein,  the  circuit 
court  of  the  United  States  was  bound  in  pass- 
ing upon  this  case  by  the  decisions  of  the  su- 
preme court  of  North  Carolina  in  the  follow- 
ing cases:  Wilket  County  Comrs.  r.  Call, 
123  N.  C.  308,  44  L.  R.  A.  252,  31  S.  E.  481 ; 
Union  Bank  v.  Oxford  Comrs.  119  N.  C.  214, 
34  L.  R.  A.  487,  25  S.  E.  966;  Stanly  County 
Comrs.  v.  Bnuggs,  121  N.  C.  394,  39  L.  R.  A. 
439,  28  S.  E.  539;  Rodman  v.  Washington, 
122  N.  C.  39,  30  S.  E.  118;  Buncombe  County 
Comrs.  v.  Payne,  123  N.  C.  432,  31  8.  E.  711, 
considered  in  connection  with  prior  decisions 
of  said  court  and  the  following  provisions 
of  tiie  Constitution  of  said  state:  Article  2, 
89  14  and  16,  and  article  5,  (9  1,  4,  6,  and  7, 
and  article  7,  9  7. 

"2.  Whether,  if  the  bonds  and  coupons  in 
question  were  issued,  put  in  circulation,  and 
came  to  the  hands  of  complainants,  appellees, 
in  due  course  of  trade,  for  valuable  consid- 
eration and  without  notice,  and  if  there  were 
at  that  time  no  decision  of  the  supreme 
court  of  North  Carolina  adverse  to  these 
bonds  or  identical  bonds  issued  under  sim- 
ilar statutes,  the  bonds  held  by  complain- 
ants are  valid  bonds. 

"3.  Whether  there  was  any  decision  ad- 
verse to  the  validity  of  these  bonds  or  identi- 
cal bonds  or  any  construction  of  the  Consti- 
tution or  law  of  North  Carolina  which  af- 
fected the  question  of  their  validity  when 
they  came  in  due  course  of  trade  and  for 
valuable  consideration  and  without  notice 
other  than  such  notice  as  the  parties  are  as- 
sumed to  have  of  existing  provisions  in  the 
Constitution  and  statutes  of  the  state  of 
their  invalidity." 

Messrs.  A.  C.  Avery,  R.  O.  Burton,  and 
James  E.  Shepherd,  for  appellants. 

*  Messrs.  John  T.  Dillon,  Charles  Price, 
Harry  Hubbard,  and  John  M.  Dillon  for  ap- 
pellees. 

Mr.  Justice  Harlan,  after  stating  the 
-facts  as  above  reported,  delivered  the  opin- 
ion of  the  court: 

This  being  the  case  disclosed  by  the  record, 
we  proceed  in  our  examination  of  such  mat- 
ters involved  in  the  certified  questions  as  are 
presented  with  sufficient  distinctness  to  re- 
quire notice  at  our  hands. 

The  county  insists  that  the  bonds  in  ques- 
tion were  issued  in  violation  of  the  14th  sec- 


tion of  article  2  of  the  Constitution  of  the 
state,  which  is  in  these  words:  "No  law 
shall  be  passed  to  raise  money  on  the  credit 
of  the  state,  or  to  pledge  the  faith  of  the 
state,  directly  or  indirectly,  for  the  payment 
of  any  debt,  or  to  impose  any  tax  upon  the 
people  of  the  state,  or  allow  the  counties, 
cities,  or  towns  to  do  so,  unless  the  bill  for 
the  purpose  shall  have  been  read  three  sev- 
eral times  in  each  house  of  the  general  as- 
sembly, and  passed  three  several  readings, 
which  readings  shall  have  been  on  three  dif- 
ferent days,  and  agreed  to  by  each  house  re- 
spectively, and  unless  the  yeas  and  nays  on 
the  second  and  third  readings  of  the  bill 
shall  have  been  entered  on  the  journal" 

In  support  of  the  above  proposition,  re- 
liance is  placed  upon  the  cases  named  in  the 
first  of  the  certified  questions. 

We  are  asked  whether  the  circuit  court 
was  bound  to  follow  those  decisions  when 
considered  in  connection  with  prior  decisions 
of  the  supreme  court  of  North  Carolina  and 
with  the  above  and  other  provisions  of  the 
state  Constitution,  by  one  of  which  it  is  de- 
clared that  "each  house  shall  keep  a  journal 
of  its  proceedings,  which  shall  be  printed 
and  made  public  immediately  after  the  ad- 
journment of  the  general  assembly."  Art.N 
2,  9  16.  g 
'Premising  that  the  journals  of  the  two* 
houses  were  put  in  evidence,  and  that  it  did 
not  appear  therefrom  that  the  yeas  and 
nays,  on  the  second  and  third  readings 
of  the  acts  of  1868,  1879,  and  1881,  re- 
spectively, were  entered  on  the  legislative 
journals,  let  us  inquire  as  to  the  scope  of 
the  decisions  in  the  above  cases. 

In  Union  Bank  v.  Oxford  Comrs.  (1896) 
119  N.  C.  214,  220,  34  L.  R.  A.  487,  488,  25 
S.  E.  966,  967,  which  involved  the  validity 
under  the  14th  section  of  the  state  Constitu- 
tion of  an  act  passed  in  1891  authorizing  a 
municipal  subscription  to  the  stock  of  a  rail- 
road company  and  the  issuing  of  bonds  in 
payment  thereof,  it  was  said :  "This  section 
of  the  Constitution  is  imperative  and  not 
recommendatory,  and  must  be  observed; 
otherwise  this  wise  and  necessary  precau- 
tion inserted  in  the  organic  law  would  be 
converted  into  a  nullity  by  judicial  construc- 
tion. .  .  .  The  point  is  one  of  tran- 
scending importance,  and  is  simply  whether 
the  people,  in  their  organic  law,  can  safe- 
guard the  taxpayers  against  the  creation  of 
state,  county,  and  town  indebtedness  by  for- 
malities not  required  for  ordinary  legisla- 
tion, and  must  the  courts  and  the  legisla- 
ture respect  those  provisions  I  This  safe- 
guard is  9  14  of  article  2  of  the  Constitution. 
.  .  .  The  journals  offered  in  evidence  showed 
affirmatively  that  'the  yeas  and  nays  on  the 
second  and  third  reading  of  the  bill'  were 
not  'entered  on  the  journal.'  And  the  Con- 
stitution, the  supreme  law,  says  that,  unless 
so  entered,  no  law  authorizing  state,  coun- 
ties, cities,  or  towns  to  pledge  the  faith  of 
the  state  or  to  impose  any  tax  upon  the  peo- 
ple, etc.,  shall  be  valid.  ...  The  people 
had  the  power  to  protect  themselves  by  re- 
quiring in  the  organic  law  something  further 
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u  to  acta  authorizing  the  creation  of  bonded 
indebtedness  by  the  state  and  its  counties, 
cities,  and  towns  than  the  fact  certified  to 
by  the  speakers  of  three  readings  in  each 
house,  and  ratification.  This  organic  pro- 
vision plainly  requires,  for  the  validity  of 
this  class  of  legislation,  in  addition  to  the 
certificates  of  the  speakers,  which  is  suf- 
ficient for  ordinary  legislation,  the  entry  of 
the  yeas  and  nays  on  the  journals  on  the 
second  and  third  reading  in  each  house.  It 
is  provided  that  such  laws  are  'no  laws,'  i. 
«  «.,  ore  void  unlet*  the  bill  for  the  purpose 
£  shall  have  been  read  three  several  tunes  in 
«  each  house* of  the  general  assembly  and 
passed  three  several  readings,  which  readings 
shall  have  been  on  three  different  days,  and 
agreed  to  by  each  house  respectively,  and 
unless  the  yeas  and  nays  on  the  second  and 
third  reading  of  the  hill  shall  have  been  en- 
tered on  the  journal.  This  is  a  clear  dec- 
laration of  the  nullity  of  such  legislation 
unless  this  is  done,  and  every  holder  of  a 
state  or  municipal  bond  is  conclusively  fixed 
with  notice  of  this  requirement  as  an  essen- 
tial to  the  validity  of  his  bond.  If  he  buys 
without  ascertaining  that  constitutional  au- 
thority to  issue  the  bond  has  thus  been  giv- 
en, he  has  only  himself  to  blame.  1  Dill. 
Mun.  Corp.  645,  and  cases  cited.  It  is  cer- 
tainly in  the  power  of  the  sovereign  people 
in  framing  their  Constitution  to  require  as 
a  prerequisite  for  the  validity  of  this  olaas 
of  legislation  these  precautions  and  the  ad- 
ditional evidence  in  the  journal*  that  they 
have  been  complied  with,  over  and  above  the 
mere  certificate  of  the  speakers  which 
is  sufficient  for  other  legislation.  That  the 
organic  law  does  require  the  addition- 
al forms  and  the  added  evidence  of  the 
journals  is  plain  beyond  power  of  con- 
troversy. .  .  .  The  certificate  of  the 
speakers  is  not  good  for  more  than 
it  certified,  i.  «.,  that  the  bill  has  been 
read  three  times  in  each  house  and  ratified. 
And  ordinarily  that  makes  the  bill  a  law. 
But  for  this  class  of  legislation  the  Consti- 
tution provides  that  the  facts  thus  certified 
by  the  speakers  will  make  no  law  unless  it 
further  appears  that  the  yeas  and  nays  have 
been  recorded  on  the  journals  on  the  second 
and  third  reading  in  each  house.  The  Con- 
stitution makes  the  entry  on  the  journals  es- 
sential to  the  validity  of  the  act." 

These  principles  were  again  announced  in 
Stanly  County  Comrs.  v.  Snuggs  (1897)  121 
N.  C.  394,  398,  39  L.  R  A.  439,  440,  28  S.  E. 
639,  640,  which  also  involved  the  validity  of 
county  bonds  issued  in  payment  of  a  sub- 
scription to  the  capital  stock  of  a  railroad 
corporation.  It  appeared  that  the  act  re- 
lied on  as  authority  for  issuing  them  passed 
its  third  reading  in  the  house  of  represent- 
atives without  any  entry  on  the  journal  of 
the  yeas  and  nays.  The  court  said:  "We  are 
of  the  opinion  that  it  was  competent  to  in- 
troduce the  house  journal  as  proof  that  the 
acta  referred  to  were  not  passed  according 
to  the  requirements  of  the  Constitution,  and 


they* established  that  fact  That  provision* 
of  the  Constitution  (S  14  of  article  2)  is 
mandatory,  as  ws  have  decided  in  Union 
Bank  v.  Oxford  Oomrs.  119  N.  C.  214,  34  L. 
R.  A.  487,  25  S.  E.  906.  It  is  the  protection 
which  the  people,  in  convention,  have  thrown 
around  themselves  for  the  benefit  of  the  mi- 
nority as  well  as  of  the  majority.  .  .  . 
The  bill  may,  in  point  of  fact,  have  been 
read  three  several  times  and  on  three  dif- 
ferent days,  and  the  yeas  and  nays  may  have 
been  actually  called  on  the  second  and  third 
readings  and  the  presiding  officers  may  have 
certified  thereto,  and  yet,  if  the  entry  of  the 
yeas  and  nays  is  not  actually  made  on  the 
journal,  the  Constitution  speaking  with  ab- 
solute clearness  says  that  the  failure  of  such 
entry  is  absolutely  fatal  to  the  validity  of 
the  act.  The  entry,  showing  who  voted  on 
the  bill  and  how  they  voted,  must  be  made 
before  the  bill  can  ever  become  a  law.  The 
Constitution  does  not  allow  the  certificate 
of  the  presiding  officers  or  any  other  power 
to  cure  such  an  omission.  The  certificate 
of  these  officers  will  be  taken  as  conclusive 
of  the  several  readings  in  ordinary  legisla- 
tion, even  if  it  could  be  made  to  appear  that 
the  journals  were  silent  in  reference  thereto, 
because,  in  ordinary  legislation,  the  direc- 
tions of  the  Constitution  are  not  a  condition 
precedent  to  the  validity  of  the  act.  But, 
in  that  class  of  legislation,  the  purpose  of 
which  is  to  legislate  under  {  14  of  article  2 
of  the  Constitution,  a  literal  compliance 
with  the  language  of  that  section  is  a  con- 
dition precedent,  and  one  which  must  be 
performed  in  its  entirety  before  the  bill  can 
ever  become  a  law." 

These  two  decisions  were  followed  in  Rod- 
man v.  Washington  (1898)  122  N.  C.  39,  41, 
30  S.  E.  118,  and  Buncombe  County  Comrs. 
v.  Payne  (1898)  123  N.  C.  432,  487,  31  S.  E. 
711. 

The  same  question  arose  in  Wilkes 
County  Comrs.  v.  Coil  (1898)  123  N.  C.  308, 
310,  44  L.  R  A.  262,  31  S.  E.  481.  That 
case  involved  the  validity  of  the  identical  is- 
sue of  bonds  that  are  here  in  suit  Refer- 
ring to  its  former  decisions,  above  cited,  the 
court  said:  "Under  the  authority  of  those 
decisions  we  are  compelled  to  hold  that  the 
entire  issue  of  these  bonds  is  null  and  void 
for  want  of  legislative  authority.  An  act 
of  the  legislature  passed  in  violation  of  the 
Constitution  of  the  state,  or  in  disregard  toe 
its  mandatory  provisions,  is  to  the  extent  of  3 
such  repugnance'absolutely  void;  and  all* 
bonds  issued  thereunder  bear  the  brand  of 
illegality  stamped  upon  their  face  by  the 
hand  of  the  law.  The  act  under  which  these 
bonds  profess  to  have  been  issued  [the  above 
act  of  February  20,  1879]  was  never  legally 
passed,  and  never  became  a  law." 

To  the  above  cases  we  may  add  that  of 
State  v.  Patterson,  98  N.  C.  660,  662,  664, 
4  S.  E.  350-352,  determined  in  1887  before 
the  bonds  in  question  were  issued.  That  was 
an  indictment  for  selling  spirituous  liquors 
in  a  certain  county  wherein  sales  were  pro- 
hibited by  a  supposed  statute.  Priv.  Acts, 
N.  C.  1887,  chap.  113,  §  8.   The  defendant, 
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tinder  the  plea  of  not  guilty,  claimed  that  the 
statute  cited  was  void,  because  it  had  no  en- 
acting clause,  that  is  the  words,  "The  gen- 
eral assembly  of  North  Carolina  do  enact." 
The  court,  referring  in  its  opinion  to  the 
constitutional  provision  that  "the  style  of 
the  acts  shall  be,  'The  general  assembly  of 
North  Carolina  do  enact,' "  Art  2,  8  21,  and 
to  the  provision  that  "all  bills  and  resolu- 
tions of  a  legislative  nature  shall  be  read 
three  times  in  each  house,  before  they  pass 
into  laws,  and  shall  be  signed  by  the  presid- 
ing officers  of  both  houses,"  Art  2,  {  23,  held 
that  the  statute  under  which  the  prosecu- 
tion was  inaugurated  was  not  a  law.  The 
court,  among  other  things,  said:  "It  thus 
appears  that  its  framers,  and  the  people 
who  ratified  it,  deemed  such  provisions  wise 
and  important,  the  purpose  being  to  require 
every  legislative  act  of  the  legislature  to 
purport  and  import  upon  its  face  to  have 
been  enacted  by  the  general  assembly,  and 
to  be  further  authenticated  by  the  signatures 
of  the  presiding  officers  of  the  two  houses 
comprising  that  body.  The  purpose  of  thus 
prescribing  an  enacting  clause — -  the  style  of 
the  acts' — is  to  establish  the  act — to  give  it 
permanence,  uniformity,  and  certainty — to 
identify  the  act  of  legislation  as  of  the  gen- 
eral assembly — to  afford  evidence  of  its  leg- 
islative, statutory  nature,  and  to  secure  uni- 
formity of  identification,  and  thus  prevent 
inadvertence,  possible  mistake,  and  fraud. 
Such  purpose  is  important  of  itself,  and  as 
it  is  of  the  Constitution,  a  due  observance  of 
it  is  essential.  The  manner  of  the  enact- 
ment of  a  statute  is  of  its  substance.  This 
fc.  is  so  in  the  nature  of  the  matter,  as  well  as 
g  because  the  Constitution  makes  it  so." 
•  *  After  the  decision  in  State  v.  Patterson, 
rendered  as  above  stated  before  the  bonds  in 
suit  were  issued,  it  might  have  been  antici- 
pated that  the  same  court  would  hold  as 
they  did  in  the  subsequent  cases  above  cited 
that  the  entering  of  the  yea  and  nay  vote  on 
the  second  and  third  readings  of  an  act  of 
the  class  mentioned  in  9  14  of  article  2  of 
the  state  Constitution  was  a  condition  pre- 
cedent that  could  not  be  dispensed  with 
under  any  circumstances. 

The  defendants,  however,  contend  that  by 
the  decisions  of  the  supreme  court  of  North 
Carolina,  as  those  decisions  stood  at  the 
time  the  bonds  were  issued,  a  person  con- 
sulting the  laws  of  the  state  was  not  bound 
to  examine  the  journals  of  the  legislature 
and  ascertain  at  his  peril  whether  such  aots 
had  been  passed  in  the  particular  manner 
prescribed  by  the  Constitution;  that  every- 
one could  properly  assume  that  the  act  of 
February  20,  1879,  signed  by  the  proper  offi- 
cers, and  enrolled  and  published  as  one  of 
the  statutes  of  the  state,  was  passed  in  con- 
formity with  the  constitutional  provision  as 
to  the  entry  on  the  journal  of  the  yea  and 
nay  vote  on  the  second  and  third  readings 
of  a  bill. 

The  North  Carolina  cases  cited  by  the  de- 
fendants in  support  of  this  proposition  are 
Brodnatr  v.  Groom  (1870  )  64  N.  C.  244; 
datlin  v.  Tarboro  (1878)  78  N.  C.  119,  and 


State  em  rel.  Scarborough  v.  Robinson 
(1879)  81  N.  C.  409.  Let  us  see  what  was 
involved  in  those  cases. 

In  Brodnaa  v.  Qroom  it  was  held  that  the 
courts  could  not  go  behind  an  enrolled  act, 
duly  certified  by  the  presiding  officers  of  the 
two  houses  of  assembly,  to  ascertain  wheth- 
er there  had  been  a  compliance  with  the 
12th  section  of  article  2  of  the  state  Con- 
stitution providing  that  the  "general  assem- 
bly shall  not  pass  any  private  law  unless 
it  shall  be  made  to  appear  that  thirty  days' 
notice  of  application  to  pass  such  a  law 
shall  have  been  given,  under  such  direction 
and  in  such  manner  as  shall  be  provided  by 
law." 

In  Oatlin  v.  Tarboro  the  question  was  as 
to  the  validity  of  a  tax  levied  by  a  town, 
which  was  resisted  on  the  ground  that  the 
act  was  private  and  had  been  passed  with-x 
out  any  notice  of  the  application  as  required  h 
by  the  Constitution* (art  2,  8  12),  and  was* 
therefore  void, — the  parties  admitting  that 
no  such  notice  was  given.  The  court  said: 
"As  to  the  second  point:  If  it  appeared 
from  the  act  itself,  or  affirmatively  ap- 
peared by  the  journals  of  the  legislature, 
which  would  have  been  competent  evidence, 
that  the  notice  of  the  intended  application 
for  the  act,  which  the  Constitution  requires, 
had  not  been  given,  we  should  probably  hold 
the  act  void.  We  have  not  consulted  the 
journals.  That  was  evidence  to  be  offered 
in  the  court  below.  Probably  they  are  si- 
lent as  to  the  fact  whether  it  appeared  that 
the  required  notice  had  been  given  or  not. 
In  that  case  we  think  the  presumption 
would  be  that  the  legislature  had  obeyed  the 
Constitution,  and  that  it  appeared  to  it 
that  the  notice  had  been  given.  Omnia 
prcesumuntur  rite  esse  acta.  We  cannot  ac- 
cept the  agreement  of  the  parties  that  no 
notice  was  in  fact  given,  as  proof  that  it 
did  not  appear  to  the  legislature  that  the 
required  notice  had  been  given.  In  such 
a  case  the  best  and  only  proof  is  by  the 
record.  Our  opinion  on  this  point  is  sup- 
ported by  a  recent  decision  in  Illinois.  Bap- 
pel  v.  Brethauer,  70  111.  166,  22  Am.  Rep. 
70.  If  any  weight  were  allowed  to  admis- 
sions of  this  sort,  the  law  might  change  as 
each  case  was  presented.  Our  opinion  on 
this  point  renders  it  unnecessary  to  deter- 
mine whether  the  act  was  technically  a  pub- 
lic or  private  one." 

In  State  em  rel.  Scarborough  v.  Robinson 
the  issue  presented  was  as  to  the  power  of 
the  court  to  compel  the  presiding  officers  of 
the  two  houses  fo  eign  an  act  to  the  end 
that  it  might  be  authenticated — it  being  al- 
leged that  the  bill  had  been  duly  ratified  by 
the  two  houses  as  shown  by  their  respective 
journals.  That  case  arose  under  g  23  of 
article  2  of  the  state  Constitution,  provid- 
ing that  all  bills  and  resolutions  of  a  legis- 
lative nature  should  he  read  three  times  in 
each  house  before  they  pass  into  laws,  "and 
shall  be  signed  by  the  presiding  officers  of 
both  houses."  Preliminary  to  the  decision 
of  the  question  really  involved  in  that  east 
the  court  made  some  general  observations 
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upon  the  question  whether  the  existence  and 
validity  of  a  statute  should  depend  "upon 
the  uncertain  results  of  an  inquiry  made 
in  each  particular  case,  whether  the  pro- 
visions of  the  Constitution  directing  the 
a  mode  of  legislative  proceedings  have  been 
£  followed  in  the  action  of  the  two  houses  in 

*  passing  a  bill  through*  its  different  stages 
of  progress."  But  it  was  added  that  the 
determination  of  that  question  was  not  nec- 
essary to  a  decision  of  the  application  be- 
fore the  conrt.  It  was  then  decided,  and 
nothing  more  was  decided  than,  that  "the 
signatures  of  the  presiding  officers  of  the 
two  houses,  under  and  by  force  of  the  words 
need  in  our  Constitution,  are  an  essential 
prerequisite  to  the  existence  of  the  statute, 
—the  finishing  and  perfecting  act  of  legis- 
lation,— and  must  be  affixed  during  the  ses- 
sion of  the  general  assembly."  Upon  that 
ground  only  the  application  for  a  manda- 
mus was  denied. 

It  thus  appears  that  no  one  of  the  oases 
cited  by  defendants  involved  a  construction 
of  S  14  of  article  2  of  the  state  Constitu- 
tion. Those  cases  arose  under  other  provi- 
sions of  the  Constitution.  It  is  true  that 
in  State  ex  rel.  Scarborough  v.  Robinton 
there  are  general  expressions  touching  ques- 
tions adverted  to  but  not  decided,  that  lend 
apparent  support  to  the  contention  that  the 
North  Carolina  decisions  rendered  after  the 
issuing  of  the  bonds  in  suit  were  not,  in  all 
particulars,  in  harmony  with  what  was  said 
by  the  state  court  in  prior  cases.  But  such 
general  expressions  as  to  matters  expressly 
excluded  from  decision  are  not  authority, 
and  reference  must  be  had  to  the  points  in 
judgment. 

In  view  of  the  cases  determined  by  the 
highest  court  of  North  Carolina  involving 
the  precise  point  now  under  consideration, 
was  the  circuit  court  of  the  United  States 
Justified  in  holding  the  acts  of  1868,  1879, 
and  1881  to  be  laws  of  the  state?  Observe 
that  the  issue  is  not  as  to  the  construction, 
meaning,  or  scope  of  a  statute,  but  whether 
that  which  purports  to  be  a  legislative  en- 
actment ever  became  a  law  for  any  purpose. 
May  a  Federal  court  disregard  the  deci- 
sions of  the  highest  court  of  the  state  hold- 
ing that  such  enactment,  in  the  form  of  a 
statute,  was  never  passed  so  as  to  become, 
nnder  the  state  Constitution,  a  law? 

These  questions  have  been  so  distinctly 
answered  by  this  court  in  cases  heretofore 
decided  that  a  discussion  of  them  upon  prin- 
ciple is  unnecessary. 

In  South  Ottawa  v.  Perkins,  94  U.  S.  260, 
.267,  268,  24  L.  ed.  154,  157,  which  was  an 
•taction  upon  municipal  bonds,  the  question 

•  was  *whether  any  such  statute  ever  existed 
as  that  under  the  authority  of  which  the 
bonds  there  in  suit  purported  to  have  been 
issued.  It  was  contended  that  as  the  bonds 
were  held  by  a  bona  fide  purchaser  for 
value,  and  as  the  town  sued  had  paid  the 
first  instalment  of  interest,  it  was  estopped 
from  offering  any  evidence  that  the  act  un- 
der the  authority  of  which  the  bond*  pur- 
ported to  have  been  issued  was  not  legal]/ 


passed,  the  same  having  been  duly  published 
among  the  printed  statutes  as  a  law,  and 
being  therefore  prima  facie  a  valid  law;  in 
other  words,  that  although  the  act  might 
not  have  been  duly  passed,  the  town,  under 
the  circumstances  of  the  ease,  was  estopped 
from  denying  its  passage.  This  court  said: 
"We  cannot  assent  to  this  view.  There  can 
be  no  estoppel  in  the  way  of  ascertaining 
the  existence  of  a  law.  That  which  pur- 
ports to  be  a  law  of  a  state  is  a  law,  or  it 
is  not  a  law,  according  as  the  truth  of  the 
fact  may  be,  and  not  according  to  the  shift- 
ing circumstances  of  parties.  It  would  be 
an  intolerable  state  of  things  if  a  document 
purporting  to  be  an  act  of  the  legislature 
could  thus  be  a  law  in  one  case  and  for  one 
party,  and  not  a  law  in  another  ease  and 
tor  another  party;  a  law  to-day,  and  not 
a  law  to-morrow;  a  law  in  one  place,  and 
not  a  law  in  another  in  the  same  state. 
And  whether  it  be  a  law,  or  not  a  law,  i* 
a  judicial  question,  to  be  settled  and  deter- 
mined by  the  courts  and  judges.  The  doe- 
trine  of  estoppel  is  totally  inadmissible  in 
the  case.  It  would  be  a  very  unseemly  state 
of  things,  after  the  courts  of  Illinois  have 
determined  that  a  pretended  statute  of  that 
state  is  not  such,  having  never  been  consti- 
tutionally passed,  for  the  courts  of  the 
United  States,  with  the  same  evidence  be- 
fore them,  to  hold  otherwise."  As  a  mat- 
ter of  propriety  and  right,  the  decision  of 
the  state  courts  on  the  question  as  to  what 
are  the  laws  of  the  state  is  binding  upon 
those  of  the  United  States.  But  the  law 
under  consideration  has  been  passed  upon 
by  the  supreme  court  of  Illinois,  and  held 
to  be  invalid.  This  ought  to  have  been  suf- 
ficient to  have  governed  the  action  of  the 
court  below.  In  our  judgment,  it  was  not 
necessary  to  have  raised  an  issue  on  the  sub- 
ject, except  by  demurrer  to  the  declaration. 
The  court  is  bound  to  know  the  law  without 
taking  the  advice  of  a  jury  on  the  subject.  H 
When  once  it  became  the  settled  construe-  g 
tion  of  the*Constitution  of  Illinois  that  nor 
act  can  be  deemed  a  valid  law  unless,  by  the 
journals  of  the  legislature,  it  appears  to 
have  been  regularly  passed  by  both  houses, 
it  became  the  duly  of  the  courts  to  take  ju- 
dicial notice  of  the  journal  entries  in  that 
regard.  The  courts  of  Illinois  may  decline 
to  take  that  trouble,  unless  parties  bring 
the  matter  to  their  attention;  but,  on  gen- 
eral principles,  the  question  as  to  the  exist- 
ence of  a  law  is  a  judicial  one,  and  must  be 
so  regarded  by  the  courts  of  the  United 
States." 

These  principles  were  reaffirmed  in  Pott 
v.  Kendall  County  Super:  105  U.  S.  667, 
tub  nom.  Amoskeag  Hat.  Bank  v.  Ottawa, 
26  L.  ed.  1204. 

It  is  said,  however,  that  the  circuit  court 
of  the  United  States  could  not  have  fol- 
lowed the  cases  referred  to  in  the  certified 
questions  without  departing  from  the  prin- 
ciples announced  by  this  court  in  Field  v. 
Clark,  143  U.  8.  649,  671,  872,  36  L.  ed. 
294,  303,  12  Sup.  CL  Rep.  495,  497.  This 
point  deserves  examination. 
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In  the  present  ease,  the  express  mandate 
of  the  Constitution  of  North  Carolina  is 
that  "no  law  shall  be  passed  ...  to 
impose  any  tax  upon  the  people  of  the  state, 
or  allow  the  counties,  cities,  or  towns  to  do 
so,  unless  the  bill  for  that  purpose  shall 
have  been  read  three  several  times  in  each 
house  of  the  general  assembly,  and  passed 
three  several  readings,  which  readings  shall 
have  been  on  three  different  days,  and 
agreed  to  by  each  house  respectively,  and 
unless  the  yeas  and  nays  on  the  second  and 
third  readings  of  the  bill  shall  have  been  en- 
tered on  the  journal."  Whether  the  absence 
from  the  journal  of  entries  showing  the  re- 
quired number  of  readings  of  a  bill,  on 
three  different  days,  will  be  notice  to  all 
that  the  legislature  has  not  conformed  to 
the  requirements  of  the  Constitution  in  re- 
spect of  such  readings,  is  a  question  that 
need  not  be  decided  in  this  case.  As  the 
state  Constitution  does  not  expressly  re- 
quire those  facts  to  be  entered  on  the  jour- 
nal of  legislative  proceedings,  it  may  be 
that  when  an  enrolled  bill,  certified  and 
duly  authenticated  by  the  presiding  officers 
of  the  two  houses,  is  approved  by  the  gov- 
ernor, it  is  to  be  conclusively  presumed  that 
the  Constitution  was  complied  with  as  to 
the  mere  readings  of  the  bill.  Without, 
however,  expressing  any  opinion  on  that 
M  question,  we  remark  that  no  such  conclu- 
sive presumption  can  arise  to  defeat  the  ex- 
*  press  constitutional  *  inhibition  upon  the 
passage  of  an  act  authorizing  a  county,  city, 
or  town  to  impose  taxes  upon  its  people  un- 
less "the  yeas  and  nays  on  the  second  and 
third  readings  of  the  bill  shall  have  been 
entered  on  the  journal."  The  object  of  that 
provision  was  to  make  such  an  entry  on  the 
journal  a  condition  precedent  to  any  legis- 
lation imposing  taxes  on  the  people.  Every- 
one who  took  municipal  bonds  to  be  paid  by 
means  of  taxation  authorized  by  the  legis- 
lature was  bound  to  know,  from  the  face  of 
the  Constitution,  that  there  was  a  want  of 
power  to  issue  such  bonds  and  to  impose 
such  taxation,  if  the  yeas  and  nays  on  the 
second  and  third  readings  of  the  bill  were 
not  entered  on  the  journal.  The  constitu- 
tional requirement  in  that  matter  could  not 
be  dispensed  with  by  the  act  of  the  presid- 
ing officers  of  the  two  houses  of  the  general 
assembly  in  certifying  a  bill  as  passed  when 
the  journal  did  not  contain  entries  showing 
that  to  have  been  done  which  was  necessary 
to  be  done  before  there  was  power  to  enact 
the  bill  into  a  law.  These  are  the  grounds 
upon  which  the  supreme  court  of  North  Car- 
olina have  rested  their  decisions  in  the  cases 
referred  to  in  the  first  of  the  certified  ques- 
tions. 

The  case  of  Field  v.  Clark,  143  U.  S.  640, 
671,  672,  36  L.  ed.  204,  303,  12  Sup.  Ct  Rep. 
405,  407,  was  altogether  different.  In  that 
case  it  was  contended  that  a  certain  enrolled 
act  of  Congress  in  the  custody  of  the  Secre- 
tary of  State,  and  appearing  upon  its  face  to 
have  become  a  law  in  the  mode  prescribed  by 
the  Constitution  of  the  United  States,  was  to 
be  deemed  a  nullity  in  all  its  parts  because 


it  was  shown  by  the  congressional  record  of 
proceedings,  reports  of  committees  of  each 
House,  and  other  papers  printed  by  authori- 
ty of  Congress,  that  a  section  of  the  bill  as 
it  finally  passed  was  not  in  the  bill  authen- 
ticated by  the  signatures  of  the  presiding  of- 
ficers of  the  respective  Houses  of  Congress 
and  approved  by  the  President.  The  clause 
of  the  Constitution  upon  which  that  conten- 
tion was  based  declares  that  "each  House 
shall  keep  a  journal  of  its  proceedings,  and 
from  time  to  time  publish  the  same,  except- 
ing such  parts  as  may  in  their  judgment  re- 
quire secrecy;  and  the  yeas  and  nays  of  the 
members  of  either  House  on  any  question 
shall,  at  the  desire  of  one  fifth  of  those  pres- 
ent, be  entered  on  the  journal."  Art.  1,  8  6- 
It  was  not  claimed  in  that  case  that  a  yea 
and  nay  vote  was  demanded  by  one  fifth  ofH 
the  members  of  either  House  on  the  passaged 
of  the*section  alleged  to  have  been  omitted,!? 
or  on  the  passage  of  the  bill  as  approved  by 
the  two  Houses  of  Congress.  This  court 
said:  "In  regard  to  certain  matters,  the 
Constitution  expressly  requires  that  they 
shall  be  entered  on  the  journal.  To  what  ex- 
tent the  validity  of  legislative  action  may  be 
affected  by  the  failure  to  have  those  matters 
entered  on  the  journal,  we  need  not  inquire. 
No  such  question  is  presented  for  deter- 
mination. But  it  is  clear  that,  in  respect  to 
the  particular  mode  in  which,  or  with  what 
fulness,  shall  be  kept  the  proceedings  of 
cither  House  relating  to  matters  not  express- 
ly required  to  be  entered  on  the  journals; 
whether  bills,  orders,  resolutions,  reports, 
and  amendments  shall  be  entered  at  large  on 
the  journal,  or  only  referred  to  and  desig- 
nated by  their  titles  or  by  numbers;  these 
and  like  matters  were  left  to  the  discretion 
of  the  respective  Houses  of  Congress.  Nor 
does  any  clause  of  that  instrument,  either  ex- 
pressly or  by  necessary  implication,  prescribe 
the  mode  in  which  the  fact  of  the  original 
passage  of  a  bill  by  the  House  of  Repre- 
sentatives and  the  Senate  shall  be  authen- 
ticated, or  preclude  Congress  from  adopting 
any  mode  to  that  end  which  its  wisdom  sug- 
gests. Although  the  Constitution  does  not 
expressly  require  bills  that  have  passed  Con- 
gress to  be  attested  by  the  signatures  of  the 
presiding  officers  of  the  two  Houses,  usage, 
the  orderly  conduct  of  legislative  proceed- 
ings, and  the  rules  under  which  the  two 
bodies  have  acted  since  the  organization  of 
the  government,  require  that  mode  of  au- 
thentication." It  was  then  said:  "The 
signing  by  the  Speaker  of  the  House  of  Rep- 
resentatives, ana  by  the  President  of  the 
Senate,  in  open  session,  of  an  enrolled  bill, 
is  an  official  attestation  by  the  two  Houses 
of  such  bill  as  one  that  has  passed  Congress. 
It  is  a  declaration  by  the  two  Houses, 
through  their  presiding  officers,  to  the  Presi- 
dent, that  a  bill,  thus  attested,  has  received, 
in  due  form,  the  sanction  of  the  legislative 
branch  of  the  government,  and  that  it  is  de- 
livered to  him  in  obedience  to  the  constitu- 
tional requirement  that  all  bills  which  pass 
Congress  shall  be  presented  to  him.  And 
when  a  bill,  thus  attested,  receives  his  ap- 
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proval,  and  is  deposited  in  the  public  ar- 
chives, its  authentication  as  a  bill  that  has 
<#  passed  Congress  should  be  deemed  complete 
gaud  unimpeachable.  As  the  President  has 
*  no  authonty*to  approve  a  bill  not  passed  by 
Congress,  an  enrolled  act  in  the  custody  of 
the  Secretary  of  State,  and  having  the  of- 
ficial attestations  of  the  Speaker  of  the 
House  of  Representatives,  of  the  President 
of  the  Senate,  and  of  the  President  of  the 
United  States,  carries  on  its  face  a  solemn 
assurance  by  the  legislative  and  executive 
departments  of  the  government,  charged,  re- 
spectively with  the  duty  of  enacting  and  exe- 
cuting the  laws,  that  it  was  passed  by  Con- 
gress. The  respect  due  to  coequal  and  inde- 
pendent departments  requires  the  judicial 
department  to  act  upon  that  assurance,  and 
to  accept  as  having  passed  Congress  all  bills 
authenticated  in  the  manner  stated;  leaving 
the  courts  to  determine,  when  the  question 
properly  arises,  whether  the  act,  so  authen- 
ticated, is  in  conformity  with  the  Constitu- 
tion." 

So  that  in  Field  v.  Claris  the  question  sub- 
stantially as  now  presented — namely,  as  to 
the  effect  upon  legislation  of  the  failure  to 
enter  upon  the  journals  that  which  is  ex- 
pressly required  by  the  state  Constitution 
to  he  entered  on  them  before  an  act  can  be- 
come a  law — was  not  decided,  but  was  in 
terms  reserved  from  decision.  Nothing  said 
in  that  case  conflicts  with  the  judgment  of 
the  supreme  court  of  North  Carolina  in  the 
cases  cited. 

To  avoid  misapprehension  it  may  be  well 
to  add  that,  even  if  the  decisions  in  North 
Carolina  rested  upon  grounds  inconsistent 
with  the  principles  announced  in  Field  v. 
Clark  as  applicable  to  the  constitutional  pro- 
visions relating  to  acts  passed  by  Congress, 
it  would  be  the  duty  of  a  Federal  court  to 
follow  the  rulings  of  the  highest  court  of  • 
state  on  the  question  whether  a  particular 
enactment  found  in  the  printed  statutes  had 
been  passed  in  such  a  manner  as  to  become, 
under  its  Constitution,  a  law  of  the  state. 
Whether  a  different  principle  would  apply 
in  cases  where  rights  had  accrued  under  a 
statute  previously  adjudged  by  the  state 
court  to  nave  been  so  passed  as  to  become  a 
law,  we  need  not  now  inquire. 

It  is,  however,  earnestly  contended  that 
the  county  cannot  escape  liability  even  if  the 
acta  of  1868,  1879,  and  1881  are  disregarded 
a  as  not  having  been  passed  so  as  to  become 
w  laws;  that  the  recital  in  each  bond  that  it 
?  was  issued  under  the*authority  of  the  act  of 
1879  does  not  estop '  the  holders  of  bonds 
from  showing  that  there  was  in  fact  ample 
authority  to  issue  them,  although  such  au- 
thority was  not  recited  in  the  bonds.  This 
contention   rests   mainly   upon  Anderson 
County  Comrt.  v.  Beat  (1886)  113  U.  S.  227, 
236,  238,  28  L.  ed.  966,  969,  970,  6  Sup. 
Ct.  Rep.  433,  437,  438.    In  that  case  it  was 
said:    "It  is  not  disputed  that  the  recital 
in  the  bond  that  it  was  issued  under  the  act 
of  February  26th,  1866  (Seas.  Laws  of  Kan- 
sas,. 1866,  chap.  24,  p.  72),  was  an  error. 
.  .  .   It  is  very  clear  that  there  was  legia- 
21  S.  C— 30. 


lative  authority,  under  the  act  of  1869,  for 
the  issuing  of  the  bonds  in  question.  There 
was  an  election,  and  the  requisite  majority 
of  those  who  voted  assented  to  the  proposi- 
tion for  the  subscription  to  the  stock  and 
the  issue  of  the  bonds,  and  the  subscription 
was  made  by  the  proper  officers,  and  they  is- 
sued the  bonds.  .  .  .  The  bond  recites  the 
wrong  act,  but  if  that  part  of  the  recital  be 
rejected,  there  remains  the  statement  that 
the  bond  'is  executed  and  issued'  'in  pursu- 
ance to  the  vote  of  the  electors  of  Anderson 
county  of  September  13th,  1869.'  The  act  of 
1869  provides  that  when  the  assent  of  a  ma- 
jority of  those  voting  at  the  election  is  given 
to  the  subscription  to  the  stock,  the  county 
commissioners  shall  make  the  subscription, 
and  shall  pay  for  it,  and  for  the  stock  there- 
by agreed  to  be  taken,  by  issuing  to  the  com- 
pany the  bonds  of  the  county."  To  the  same 
effect  is  Knox  County  v.  Ninth  Nat.  Bank, 
147  U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep. 
267. 

The  point  here  made  is  not  specifically  em- 
braced in  either  of  the  certified  questions, 
but  it  is  so  closely  connected  with  the  ques- 
tion whether  the  circuit  court  should  have 
followed  the  decisions  of  the  supreme  court 
of  North  Carolina  in  Union  Bank  v.  Oxford 
Comrt.,  Btanly  County  Comrt.  v.  Bnuggt, 
Rodman  v.  Washington,  Wilkes  County 
Comrt.  v.  Call,  and  Buncombe  County 
Comrt.  v.  Payne,  above  cited,  that  it  ought 
to  be  examined. 

Of  course,  if  there  was  an  absolute  want 
of  power  to  issue  the  bonds  in  question,  every 
purchaser  of  them  would  be  charged  with 
notice  of  that  fact,  and  could  not  look  to  the 
county  in  whose  name  they  were  issued.  So 
that  the  inquiry  must  be  whether  the  county 
had  power  to  issue  the  bonds  without  the  aid 
of  any  act  passed  after  the  Constitution  of  o 
1808  went  into  operation.  g 

"The  plaintiffs  insist  that  requisite  author-* 
ity  was  given  by  the  convention  ordinance 
of  March  9th,  1868,  and  that  it  had  been  in 
effect  so  decided  by  the  supreme  court  of  the 
state  before  the  bonds  were  issued  in  Bill  v. 
Forty  the  County  Comrs.  (1870)  67  N.  C. 
367,  and  Belo  v.  Forsythe  County  Comrs. 
(1877)  76  N.  C.  489. 

In  Hill  v.  Forsythe  County  Comrt.  the  re- 
lief sought  was  an  injunction  to  restrain  the 
commissioners  of  Forsyth  county — into 
which  the  first  division  of  the  railroad  was 
to  be  constructed — from  imposing  and  col- 
lecting taxes  to  be  applied  in  paying  instal- 
ments due  upon  a  subscription  made  by  that 
county  to  the  stock  of  the  North  Western 
North  Carolina  Railroad  Company.  The 
general  question  presented  in  that  case,  and 
the  only  one  decided,  was  whether  the  legis- 
lature could  constitutionally  authorize  a 
county  to  take  stock  in  a  railroad  company 
under  the  sanction  of  a  popular  vote,  and 
impose  a  tax  to  pay  for  such  subscription. 
The  supreme  court  of  the  state  adjudged  that 
such  legislation  would  be  legal.  No  reference 
was  made  to  the  ordinance  of  1868  or  to  the 
ratifying  act  of  August  11,  1868.  Nor  does 
it  appear  from  the  report  of  that  case  that 
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any  question  was  raited  as  to  the  validity 
of  that  act  under  the  14th  section  of  article 
2  of  the  Constitution  of  the  state,  nor  that 
evidence  was  offered  to  show  whether  the 
journals  of  the  legislature  contained  any 
entry  of  the  yea  and  nay  vote  on  the  second 
and  third  readings  of  the  bill.  Still,  it  must 
be  taken  that  the  ordinanoe  of  1868  was  as- 
sumed by  the  court  in  that  case  to  be  in 
force  so  far  aa  Forsyth  county,  named  in  it, 
was  concerned.  The  decision  cannot,  how- 
ever, be  regarded  as  authoritative  upon  the 
question  whether  Wilkes  county  had  power, 
under  that  ordinance  alone,  to  issue  the 
bonds  here  involved. 

In  Belo  v.  Forty  the  County  Oomr*.  the  re- 
lief sought  was  a  judgment  compelling  the 
commissioners  of  Forsyth  county  to  provide 
for  the  payment  of  the  bonds  issued  by  them 
in  payment  of  its  subscription  of  stock  to 
the  North  Western  North  Carolina  Railroad 
Company.  The  supreme  court  of  the  state 
said:  "The  North  Western  North  Carolina 
Railroad  Company  was  incorporated  by  an 
ordinance  of  the  Convention  of  1868,  and,  by 
(.  I  12  of  the  charter,  the  same  power  to  sub- 
|  scribe  to  the  capital  stock  of  the  company 
>  and  subject  to  the  like*regulations  and  re- 
strictions is  given  to  counties  and  towns  as 
was  conferred  by  an  act  incorporating  the 
Atlantic  &  North  Carolina  Railroad  Com- 
pany, passed  by  the  legislature  of  1852.  By 
I  84  of  the  latter  act  the  justices  of  the  coun- 
ty through  or  near  which  the  road  was  lo- 
cated, 'a  majority  concurring,'  are  authorized 
to  fix  upon  a  subscription  sum  and  submit 
ft  to  the  voters  of  the  county.  If  the  ma- 
jority favored  subscription,  the  justices  were 
to  choose  an  agent  to  subscribe  the  stock 
voted  and  to  prepare  and  issue  county  bonds, 
as  the  justices  should  direct.  The  minutes 
of  the  special  term  of  the  county  court  of 
Forsyth  county,  which  ordered  the  proposi- 
tion to  be  submitted  to  the  popular  vote,  re- 
cite that  a  majority  of  the  justices  were 
present,  concurring  in  the  order.  The  vote 
resulted  in  favor  of  subscription,  and  was 
so  certified  to  the  succeeding  court,  held  in 
June,  1868.  The  minutes  of  that  term  recite 
that  thirty-five  justices  were  present,  which 
number  is  admitted  to  be  a  majority  of  the 
whole  number.  At  this  latter  term  of  the 
court  the  justices  ordered  the  subscription 
to  be  made  to  the  capital  stock  of  the  com- 
pany, and  the  bonds  to  be  prepared  and  issued 
and  sold  by  the  agent  then  chosen.  The 
bonds  were  accordingly  put  upon  the  market, 
and  among  them  the  identical  bonds  now 
sued  on  were  by  the  agent  sold  to  one  Lemly, 
at  his  banking  house  in  Salem,  on  the  5th 
of  March,  1869.  These  bonds  recite  that 
they  were  'authorized  by  an  ordinanoe  of 
1808,  by  an  order  of  the  court  of  pleas  and 
quarter  sessions  of  Forsyth  county  at  June 
term,  1868,  and  re-enacted  and  ratified  and 
confirmed  by  an  act  of  the  general  assembly, 
ratified  the  11th  of  August,  1868.'  At  the 
same  term  at  which  the  subscription  was 
made  the  justices  assessed  a  special  tax  upon 
the  county  to  meet  the  semi-annual  interest 
on  the  bonds.   This  special  railroad  tax  was 


annually  assessed,  levied,  and  collected  and 
applied  in  the  discharge  of  the  accruing  in- 
terest upon  the  bonds  from  that  time  until 
1872.  A  certificate  for  the  stock  subscribed 
was  issued  by  the  railroad  company  to  the 
county,  which  it  yet  holds;  an  agent  was 
annually  chosen  to  represent,  and  did  repre- 
sent the  county  stock  in  all  the  meetings  of 
the  company.  Under  the  new  state  Consti- 
tution of  1868  a  board  of  county  commis-ae 
sioners  succeeded  to  all  the  powers  andg 
'duties  of  the  justices,  and  up  to  1872  this* 
board  unanimously  caused  the  levy  and  col- 
lection of  the  railroad  tax  and  its  applica- 
tion to  the  discharge  of  the  coupons  due 
upon  the  bonds.  But  the  board  elected  in 
1872  refused  to  assess  any  further  tax  and  to 
pay  any  further  interest  upon  the  bonds,  al- 
leging as  the  reason  therefor  that  the  sub- 
scription of  stock  so  made  by  the  county  was 
illegal  and  void." 

Again:  "For  whether  conditions  preced- 
ent have  been  complied  with  is  a  matter  of 
fact  to  be  determined  by  some  tribunal  in- 
vested with  the  power  and  authority  to  de- 
cide it,  and  the  decision  when  made  should 
be  final.  It  is  not  disputed  that  the  power 
to  make  the  subscription  of  stock  sad  issue 
the  bonds  was  conferred  upon  the  county  of 
Forsyth  by  the  ordinance  of  the  convention. 
It  is  equally  clear  that  the  tribunal  which 
was  authorized  to  issue  the  bonds  only  on 
compliance  with  conditions  precedent  was 
the  sole  tribunal  to  determine  the  fact  wheth- 
er the  conditions  had  been  fulfilled.  In  our 
case  the  justices  of  the  county,  a  majority 
concurring,  was  the  court  or  tribunal  desig- 
nated to  carry  the  law  into  effect,  and  was 
the  tribunal  to  decide  whether  the  conditions 
had  been  complied  with,  and  their  decision 
is  final  in  a  suit  by  a  bona  fide  holder  of  the 
bonds  against  the  municipality." 

After  considering  the  rights  of  the  parties 
under  the  convention  ordinanoe  of  1868,  the 
court  proceeded :  "So  far,  as  to  the  rights  of 
the  parties  under  the  original  act  of  the  rail- 
road corporation,  granted  by  the  convention 
of  1868.  But  the  plaintiff  further  relies 
upon  a  subsequent  act  of  the  legislature, 
ratified  the  11th  of  August,  1868,  which  con- 
firms the  original  charter  [ordinance]  of 
March,  1868.  This  act  in  express  terms 
'ratifies  all  acts  and  things  heretofore  done 
under  the  provisions  of  said  ordinance,'  and 
confers  upon  the  "board  of  commissioners  of 
the  county  full  power  and  authority  to  levy 
from  time  to  time  such  tax  as  may  be  suffi- 
cient to  pay  the  subscription  made  by  said 
county  to  the  capital  stock  of  the  North 
Western  North  Carolina  Railroad  Company 
and  any  interest  due  thereon,  or  to  liquidate 
any  debt  created  by  the  county  in  borrowing 
money  to  pay  such  stock  subscription.'  The9 
competency  of  the  legislature  to  enact  re-g 
trospective  statutes  to  Validate  an  irregular* 
or  defective  execution  of  power  by  a  county 
corporation  is  well  settled."  The  court  then 
declared  that  the  ratifying  act  of  August  11, 
1868,  was  a  curative  act  and  validated  both 
the  county  subscription  and  the  issue  of  the 
bonds,  if  any  defects  existed  therein. 
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What  was  said  in  the  Belo  Case  about  the 
validity  of  the  act  of  August  11,  1868,  as  a 
curative  statute,  within  the  power  of  the  leg- 
islature to  pass,  cannot  be  deemed  as  an  ad- 
judication upon  the  question  whether  that 
act  was  void  upon  the  ground  that  the  yeas 
and  nays  on  the  second  and  third  readings 
of  the  bill  were  not  entered  on  the  journal. 
It  does  not  appear  that  any  such  question 
was  presented  or  considered,  or  that  the 
journals  of  the  legislature  were  in  evidence 
or  proved  so  that  the  question  could  have 
been  decided. 

But  the  Belo  Case  involved  other  consid- 
erations. Forsyth  county — whose  liability 
on  the  bonds  in  suit  in  that  case  was  directly 
involved — made  the  point  that  it  had  no  au- 
thority to  issue  such  bonds.  Hie  court  how- 
ever held  that  such  authority  was  conferred 
by  the  convention  ordinance  of  March  9, 
1868,  and  the  subscription  and  bonds  made 
in  the  name  of  that  county  to  the  North 
Western  North  Carolina  Railroad  Company 
were  upheld  as  valid  under  that  ordinance, 
which  was  recognized  as  part  of  the  law  of 
the  state  and  as  conferring  authority  on  the 
county  of  Forsyth  to  do  what  it  did. 

It  results  that  when  the  bonds  here  in 
question  were  issued  in  1880,  it  was  the  law 
of  North  Carolina  that  the  ordinanceof  1868, 
constituting  the  charter  of  the  North  West- 
ern North  Carolina  Railroad  Company,  was 
not  superseded  by  the  Constitution  of  1868, 
but  was  in  force  and  therefore  gave  power  to 
counties  embraced  by  its  provision*  to  take 
stock  in  that  company  and  pay  for  it  in  coun- 
ty bonds  just  as  Forsyth  county  had  done. 

Whether  Wilkes  county  was  so  situated 
with  reference  to  the  contemplated  road 
that  it  could  be  said  to  have  had  the  same 
authority  as  was  given  to  Forsyth  county  is 
a  question  not  now  decided. 

In  this  connection  we  must  allude  to  what 
e  was  said  in  Wilkes  County  Oomrs.  v.  Call 
H  (1898)  123  N.  C.  308,  317,  44  L.  R.  A.  252, 
7  255,  81  S.  E.  481,  484. 'That  was  a  suit 
brought  by  the  commissioners  of  Wilkes 
county  against  the  county  treasurer  to  test 
the  validity  of  the  bonds  issued  in  the  name 
of  that  county  to  pay  its  subscription  to  the 
stock  of  the  North  Western  North  Carolina 
Railroad  Company.  No  holder  of  bonds  was 
made  party  to  the  original  suit.  In  the 
progress  of  the  case,  however,  two  persons 
who  became  owners  of  one  bond  after  the  in- 
stitution of  the  action  were  permitted  to  in- 
tervene. The  supreme  court  of  the  state 
said:  "We  have  not  overlooked  the  fact  that 
in  Belo  v.  Forsythe  County  Comrs.  76  N.  C. 
489,  this  court  strongly  intimates  that  §  12 
of  the  charter  did  confer  the  authority  given 
in  {  33  of  the  act  of  1852  [incorporating  the 
Atlantic  A  North  Carolina  Railroad  Com- 
pany] ;  but  it  does  so  incidentally  and  with 
little  discussion,  because  it  was  not  denied 
in  the  pleadings.  This  was  not  the  deter- 
mining point  in  the  case,  which  turned  chief- 
ly upon  the  recitals  in  the  bonds  and  the 
ratifying  act  of  1868.  This  is  clearly  shown 
In  the  opinion  itself,  which  devotes  four 
pages  to  the  discussion  of  equitable  estoppel 


arising  on  the  recitals,  and  about  half  a  page 
to  the  possible  binding  effect  of  the  ordin- 
ance, winding  up  with  the  significant  sen- 
tence on  page  497  that  'as  the  case  is  pre- 
sented to  us,  that  question  does  not  arise 
and  we  do  not  decide  it'"  There  is  some 
ground  for  holding  that  the  question  which 
the  court  said  was  neither  presented  nor  de- 
cided was  whether  the  "justices  could  have 
been  compelled  by  process  of  law  to  make 
the  subscription,  unless  in  defense  they 
could  have  shown  that  the  election  was  not 
fairly  conducted,  but  was  influenced  by  the 
fraud  of  the  railroad  company."  Whether 
this  be  a  correct  interpretation  of  the  opin- 
ion in  the  Belo  Case  or  not  is  immaterial; 
for  that  the  ordinance  of  1868  gave  power  to 
Forsyth  county  to  make  the  subscription 
and  issue  bonds  in  payment  of.it  was  express- 
ly affirmed  in  that  case — indeed,  it  was  not 
there  disputed.  So  far  from  the  Belo  Case 
turning,  in  part,  upon  the  ratifying  act  of 
1868,  the  court  distinctly  adjudged  that  the 
bonds  were  valid  in  the  hands  of  bona  fide 
holders  under  the  ordinance  of  1868  without 
the  aid  of  the  act  of  August  11th,  1868. 

A  further  reference  must  be  made  to  the 
Call  Case.  It  was  there  said  (p.  321,  L.  R.h 
A.  p.  256,  S.  E.  p.  485)  that  "the  ratification  g 
of  the  Constitution  on*the  24th  day  of  April,* 
1868,  when  it  went  into  effect  for  all  domes- 
tic purposes,  annulled  all  special  powers  re- 
maining unexecuted  and  not  granted  in 
strict  accordance  with  its  requirements." 
This  view  was  sgain  expressed  in  Buncombe 
County  Comrs.  v.  Payne,  123  N.  C.  432,  486- 
7,  31  S.  E.  711.  By  article  7,  §  7,  of  the 
state  Constitution  it  was  provided  that  "no 
county,  city,  town,  or  other  municipal  corpo- 
ration shall  contract  any  debt,  pledge  its 
faith,  or  loan  its  credit,  nor  shall  any  tax 
be  levied  or  collected  by  any  officers  of  the 
same,  except  for  the  necessary  expenses 
thereof,  unless  by  a  vote  of  the  majority  of 
the  qualified  voters  therein."  If  the  state 
court  intended  to  adjudge  in  the  Call  and 
Payne  Cases  that  no  municipal  subscription 
to  the  stock  of  a  railroad  company  could  be 
made  after  the  Constitution  of  1868  took 
effect,  except  in  conformity  to  §  7  of  article 
7,  we  perceive  no  reason  to  doubt  the  correct- 
ness of  such  interpretation  of  that  instru- 
ment; for  it  could  not  be  that  any  unexe- 
cuted provision  of  the  ordinance  of  1868  in- 
consistent with  the  state  Constitution  could 
be  executed.  Aspintcall  v.  Daviess  County 
Comrs.  22  How.  364,  16  L.  ed.  296;  Wads- 
worth  v.  Bau  Claire  County  Supers.  102  U. 
S.  534,  637,  26  L.  ed.  221,  222;  Norton  v. 
Brownsville  Taxing  Dist.  Comrs.  129  U.  S. 
479,  490,  82  Lu  ed.  774,  778,  9  Sup.  Ct.  Rep. 
322.  But  if  it  was  intended  to  say  that  the 
state  Constitution  abrogated  all  authority 
previously  given  to  make  such  municipal 
subscriptions,  and  that  no  such  subscrip- 
tions could  be  made  except  pursuant  to  a 
new  statute  passed  in  conformity  with  the 
requirements  of  8  14  of  article  2,  we  are  con- 
strained to  say  that  such  a  rule  could  not  be 
applied  in  this  case  so  as  to  violate  any 
rights  which  the  plaintiff  had  under  the  law 
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of  North  Carolina  as  declared  by  the  high- 
est court  of  the  state  before  the  bonds  here 
involved  were  issued.  It  is  the  settled  doe- 
trine  of  this  court  "that  the  question  aris- 
ing in  a  suit  in  a  Federal  court  of  the  pow- 
er of  a  municipal  corporation  to  make  nego- 
tiable securities  is  to  be  determined  by  the 
law  as  judicially  declared  by  the  highest 
court  of  the  state  when  the  securities  were 
issued,  and  that  the  rights  and  obligations 
of  parties  accruing  under,  such  a  state  of  the 
law  would  not  be  affected  by  &  different 
course  of  judicial  decisions  subsequently 
rendered  any  more  than  by  subsequent  legis- 
lation."  Loeb  v.  Columbia  Twp.  179  U.  S. 

a  472,  492,  45  L.  ed.  280,  21  Sup.  Ct  Rep.  174, 

g  1S2,  and  authorities  there  cited. 

•  *  We  have  referred  fully  to  the  Bill  and 
Belo  Cases  because  of  the  earnest  contention 
of  learned  counsel  that  under  the  law  of 
North  Carolina,  a*  declared  in  those  cases 
before  the  bonds  in  question  were  made,  the 
ordinance  of  1868,  without  the  aid  of  subse- 
quent legislation,  gave  full  power  to  Wilkes 
county  to  issue  such  bonds.  This  view  sug- 
gests various  questions  as  to  the  scope  and 
effect  of  that  ordinance.  Assuming,  as  we 
must,  that  the  Belo  and  Hill  Cases  held  that 
the  ordinance  of  1868  remained  in  force  after 
the  adoption  of  the  Constitution,  did  the 
general  power  given  by  that  ordinance  to  the 
North  Western  Railroad  Company  to  con- 
struct a  railroad  from  its  eastern  terminus, 
"running  by  way  of  Salem  and  Winston,  in 
Forsyth  county,  to  some  point  in  the  north- 
western boundary  line  of  the  state,  to  be 
hereafter  determined,"  invest  Wilkes  county 
with  authority  to  subscribe  to  the  stock  of 
the  company  and  to  issue  bonds  in  payment 
of  such  subscription?  Was  Wilkes  county 
in  the  same  category  with  Forsyth  county? 
Was  the  route  of  the  road  northwest  of 
Salem  and  Winston  to  some  point  in  the 
northwestern  boundary  line  of  the  state  to 
be  determined  by  the  legislature  or  by  the 
company?  If  by  the  legislature,  was  that 
route  ever  determined  otherwise  than  by  the 
act  of  1879,  which  has  been  adjudged  never 
to  have  become  a  law  of  the  state?  Did 
Wilkes  county  have  authority,  under  the  or- 
dinance of  1868  alone,  to  aid,  by  a  subscrip- 
tion of  stock  and  bonds,  the  construction  of 
the  second  division  of  the  road  referred  to  in 
the  act  of  1879,  extending  from  the  towns  of 
Winston  and  Salem,  up  the  valley  of  the 
Yadkin  by  way  of  Jonesville  and  Wilkesboro, 
in  the  county  of  Wilkes,  to  Patterson's 
Factory,  in  the  county  of  Caldwell? 

These  are  matters  about  which  we  do  not 
feel  disposed  to  express  an  opinion  under  the 
very  general  and  indefinite  questions  certi- 
fied from  the  circuit  court  of  appeals.  Nor 
do  we  deem  it  proper  to  express  any  opinion 
as  to  the  scope  and  the  effect  upon  the  rights 
of  the  parties  of  g§  1996,  1997,  1998,  and 
1999  of  the  Code  of  North  Carolina.  The 
certified  questions  do  not  directly  or  ex- 
tt  plicitly  relate  to  any  question  arising  under 
g  those  sections  of  the  Code;  and  it  is  not  ap 

•  propriate  that  this'court  should,  under  the 


questions  certified,  consider  and  determine 

the  entire  merits  of  the  case. 

We  answer  the  certified  questions  to  this 
extent: 

1.  That  the  circuit  court  of  the  United 
States  should  have  regarded  the  decisions  of 
the  supreme  court  of  North  Carolina  in 
Union  Bank  v.  Oxford  Comrs.,  Stanly  County 
Comrs.  v.  Snuggs;  Rodman  v.  Washington; 
Wilkes  County  Comrs.  v.  Call,  and  Bun- 
combe County  Comrs.  v.  Payne,  above  cited, 
as  controlling  upon  the  inquiry  whether  the 
legislative  enactments  of  1868,  1879,  and 
1881  were  passed  in  such  manner  as  to  be- 
come, under  the  Constitution,  lotos  of  the 
state. 

2.  That  the  rights  of  the  parties  in  this 
case  are  determinable  by  the  law  of  the  state 
as  it  was  declared  by  the  state  court  to  be  at 
the  time  the  bonds  here  involved  were  made 
in  the  name  of  the  county  and  put  upon  the 
market. 

These  answers  will  be  certified  to  the  Cir- 
cuit Court  of  Appeals. 

  (180  U.  S.  686) 

In  re  ALEXANDER  McKENZIE,  Peti- 
tioner. 

Appeal — supersedeas — jurisdiction  to  issue 
— contempt  by  disobeying. 

1.  A  writ  of  supersedeas  Issued  by  the  circuit 
court  of  appeals  to  a  district  court  after  an 
appeal  bas  been  allowed,  citation  signed,  and 
supersedeas  bond  approved  by  a  judge,  can- 
not be  deemed  void  for  lack  of  Jurisdiction 
merely  because  the  appeal  papers  are  not 
filed  with  the  clerk  of  the  district  court  until 
a  subsequent  day,  when  It  Is  attacked  by  writ 
of  habeas  corpus  In  favor  of  a  person  com- 
mitted for  contempt  because  of  disobeying 
such  writ. 

2.  Appeals  from  Interlocutory  orders  appoint- 
ing receivers  are  authorised  to  be  taken  from 
the  district  court  of  Alaska  under  the  act  of 
Congress  of  June  6,  1000  (81  Stat,  at  L.  321, 
chap.  786),  regulating  appeals  from  that 
court,  when  read  In  connection  with  the  Ju- 
diciary act  or  March  3,  1891,  |  7,  as  amended 
June  6,  1900  (31  Stat,  at  L.  660,  chap.  803), 
by  providing  for  appeals  from  orders  appoint- 
ing receivers. 

8.  A  writ  of  supersedeas  Issued  by  the  clerk 
of  a  circuit  court  of  appeals  Is  not  void  be- 
cause Its  issue  was  directed  by  a  judge  of  the 
court,  and  not  by  the  court  as  a  court, 

4.  The  Inherent  power  of  the  appellate  court 
to  stay  or  supersede  proceedings  on  appeal 
from  an  order  appointing  a  receiver  Is  not  In- 
terfered with  by  the  provision  of  the  Alaska 
Code,  f  607,  to  the  effect  that  on  appeal  to 
the  circuit  court  of  appeals  from  Interlocu- 
tory orders  granting  or  refusing  an  Injunc- 
tion, or  an  order  to  dissolve  an  Injunction, 
"the  proceedings  In  other  respects  In  the  dis- 
trict court"  "shall  not  be  stayed  during  the 
pendency  of  such  appeal,  unless  otherwise 
ordered  by  the  district  court." 

[No.  — ,  Original.] 

Submitted    February    16,    1901.  Bedded 
March  tS,  1901. 

ORIGINAL  application  for  habeas  corpus 
to  relieve  from  a  commitment  for  eon- 


Digitized  by 


Google 


1900. 


Be  McKENZIK. 


409 


tempt  by  the  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 

«• 

g  (  Statement  by  Mr.  Chief  Justice  Fuller! 

*  This  is  an  application  by  Alexander  Mc- 
Kensie  for  leave  to  file  a  petition  for  habeas 
corpus  to  relieve  him  from  an  alleged  un- 
lawful restraint  under  certain  orders  of  the 
circuit  court  of  appeals  for  the  ninth  circuit 
committing  him  for  contempt. 

The  petition  stated  that  on  July  23,  1900, 
HcKenzie  was,  by  the  judge  of  the  second 
division  of  the  district  court  of  Alaska,  ap- 
pointed receiver  of  the  property  involved  in 
an  action  then  pending  in  said  court,  enti- 
tled L.  F.  Melting  et  at.  v.  John  I.  Tornanses, 
•and  was  directed  by  the  order  appointing 
him  as  receiver  to  take  possession  of  and 
operate  a  certain  placer  mining  claim  situ- 
ated on  Anvil  creek  near  Nome,  in  the  dis- 
trict of  Alaska;  a  copy  of  the  order  was  at- 
tached. That  he  duly  qualified  as  such  re- 
ceiver and  took  possession  of  and  operated 
said  mine  and  was  engaged  in  operating  the 
same  continuously  from  the  time  of  his  ap- 
pointment down  to  and  including  the  14th 
day  of  September,  1900.  That  on  the  29th 
of  August,  1900,  an  appeal  from  said  order, 
so  appointing  him  receiver,  was  allowed  by 
the  Hon.  W.  W.  Morrow,  judge  of  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  California;  that  a  citation  on  said 
appeal  was  on  that  day  signed  by  the  said 
circuit  judge,  and  a  supersedeas  bond  ap- 
proved. That  none  of  these  papers  were 
filed  with  the  clerk  of  the  district  court  of 
Alaska.  2d  division,  until  the  14th  day  of 
September,  1900.  That  on  the  same  29th 
day  of  August,  1900,  the  clerk  of  the  United 
States  circuit  court  of  appeals  for  the  ninth 
circuit  issued  a  writ  of  supersedeas,  a  copy 
of  which  was  attached  and  made  a  part  of 
the  petition. 

"That  thereafter  and  on  the  14th  day  of 
-September,  1900,  a  copy  of  such  writ  of  su- 
persedeas was  served  on  your  petitioner  at 
Nome,  Alaska;  that  your  petitioner  imme- 
diately ceased  operations  on  said  properties 
«  so  taken  possession  of  by  him  as  such  receiv- 
2  er  under  and  in  obedience  to  the  order  of  the 

*  district  court  of  Alaska,  2d  division,  but 
that  your  petitioner  then  and  there  refused 
to  deliver  to  the  defendants  in  said  action 
the  gold  and  gold  dust  then  in  his  possession 
as  receiver,  and  which  had  come  to  his  pos- 
session from  operating  said  properties. 

"That  thereafter,  on  the  1st  day  of  Octo- 
ber, 1900,  the  United  States  circuit  court  of 
appeals  for  the  ninth  circuit  made  and  en- 
tered an  order  directing  the  United  States 
marshal  of  the  northern  district  of  Califor- 
nia to  attach  the  person  of  the  said  Alexan- 
der McKenzie,  and  produce  him  before  the 
United  States  circuit  court  of  appeals  for 
the  ninth  circuit,  at  the  city  and  county  of 
Ban  Francisco,  state  of  California,  to  answer 
to  his  refusal  to  obey  the  said  writ  of  super- 
sedeas hereinbefore  referred  to;  that  this 
matter  came  on  regularly  to  be  heard,  and 
on  the  11th  day  of  February,  1901,  the  said 
United  States  circuit  court  of  appeals,  ninth 


circuit,  ordered  and  adjudged  your  petition- 
er guilty  of  contempt  of  said  court,  and  ad- 
judged that  he  be  imprisoned  in  the  county 
jail  of  Alameda  county,  California,  for  the 
period  of  six  months,  and  that  by  virtue  of 
said  judgment  and  in  obedience  to  it  he  is 
now  confined  in  the  county  jail  of  Alameda 
county,  California,  by  Oscar  L.  Rogers,  sher- 
iff of  Alameda  county,  California. 

Tour  petitioner  further  states  and  alleg- 
es, as  he  is  advised,  that  the  said  United 
States  circuit  court  of  appeals  for  the  ninth 
circuit  had  no  jurisdiction  or  lawful  authori- 
ty to  cause  the  arrest  of  your  petitioner,  or 
to  proceed  against  him  in  the  manner  and 
form  aforesaid,  and  that  the  said  pretended 
process,  arrest,  order,  trial,  and  judgment 
and  warrant  whereby  your  petitioner  wus 
committed  to  the  custody  of  the  said  Oscar 
L.  Rogers,  sheriff,  as  aforesaid,  and  whereby 
he  is  held  in  the  custody  of  the  said  Oscar  L. 
Rogers,  sheriff,  as  aforesaid,  and  imprisoned 
and  restrained  of  his  liberty,  were  and  are, 
each  and  all  of  them,  wholly  without  author- 
ity of  law,  in  violation  of  law  and  of  the  just 
rights  of  your  petitioner. 

"That  on  the  29th  day  of  August,  1900, 
the  said  circuit  court  of  appeals  for  the 
ninth  circuit  was  without  authority  of  law 
to  issue  said  writ  of  supersedeas,  so  called,^ 
or  order  the  said  writ  to  issue,  for  that  itg 
did  not  then  have  jurisdiction  of*the  action? 
entitled  L.  F.  Melting  et  at.  v.  John  I.  Tor- 
nanses,  as  at  that  time  no  appeal  had  been 
taken  to  the  said  court  in  the  said  case  of 
L.  F.  Melting  v.  John  I.  Tornanset,  or  from 
any  order  made  or  entered  in  said  cause  by 
the  district  court  of  Alaska,  2d  division,  be- 
cause: 

"(a)  On  said  29th  day  of  August,  1900, 
no  appeal  had  been  taken  in  said  cause  from 
the  district  court  of  Alaska,  2d  division,  to 
the  circuit  court  of  appeals  for  the  ninth  cir- 
cuit, for  on  said  date  neither  the  order  al- 
lowing the  appeal  nor  the  assignment  of  er- 
rors, nor  the  undertaking  on  appeal,  nor  ci- 
tation, had  been  filed  with  the  clerk  of  the 
district  court  for  the  district  of  Alaska,  2d 
division,  and  no  appeal  had  been  allowed  by 
said  court  or  the  judge  thereof. 

"(b)  That  on  the  1st  day  of  October,  1900, 
when  the  warrant  for  the  arrest  of  your  pe- 
titioner was  issued,  the  circuit  court  of  ap- 
peals for  the  ninth  circuit  was  entirely  with- 
out jurisdiction  in  the  above-entitled  cause, 
for  on  said  date  neither  the  order  allowing 
the  appeal  nor  any  assignment  of  errors  or 
undertaking  on  appeal  had  been  filed  with 
the  clerk  of  the  district  court  of  Alaska,  2d 
division ;  and,  further,  that  on  said  date  the 
above-entitled  cause  had  not  been  docketed  in 
the  circuit  court  of  appeals  for  the  ninth  cir. 
cuit.  nor  the  record  in  said  cause  filed  there- 
in, and  the  return  day  of  the  appeal,  as  des- 
ignated in  the  order  allowing  the  appeal 
herein,  and  citation  signed  by  the  Honorable 
W.  W.  Morrow,  the  judge  allowing  said  ap- 
peal, had  passed,  and  there  hod  been  no  ex- 
tension of  the  time  to  file  such  record. 

"That  the  said  circuit  court  of  appeals  for 
the  ninth  circuit  has  been  at  all  tunes  with- 
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out  jurisdiction  in  the  action  of  L.  F.  Mel- 
ting et  at.  v.  John  I.  Tornansea,  or  of  any 
order  made  therein,  for  that  no  appeal  to 
•aid  honorable  court  from  the  district  court 
of  Alaska  had  ever  been  taken  in  the  above- 
entitled  action  or  from  any  order  made 
therein  by  said  district  court  of  Alaska,  and 
that  neither  the  order  allowing  an  appeal 
signed  by  the  Honorable  W.  W.  Morrow  on 
the  29th  day  of  August,  1900,  or  any  assign- 
ment of  errors  in  said  matter,  nor  any  under- 
taking upon  appeal  has  at  any  time  been 
e  lodged  or  filed  with  the  clerk  of  the  said  dis- 

*  trict  court  of  the  district  of  Alaska. 

5?  *"That  the  paper  entitled  a  writ  of  super- 
sedeas annexed  hereto  was  issued  by  the 
clerk  of  the  circuit  court  of  appeals,  ninth 
circuit,  on  the  order  of  the  Honorable  W.  W. 
Morrow,  circuit  judge  for  the  ninth  circuit, 
and  as  such  judge  and  not  otherwise;  that 
the  said  Honorable  W.  W.  Morrow,  circuit 
judge  as  aforesaid,  was  without  authority 
of  law  to  order  the  issuance  of  said  writ,  for 
that  the  same  should  only  be  issued,  if  at  all, 
by  the  United  States  circuit  court  of  ap- 
peals for  the  ninth  circuit,  acting  as  a  court, 
and  power  to  issue  the  same  was  not  vested 
in  the  individual  judges  thereof;  therefore 
said  order  of  said  Honorable  W.  W.  Morrow, 
circuit  judge  as  aforesaid  and  the  said  writ 
issued  in  obedience  to  his  order,  was  and  is 
void. 

"Defendant  alleges  that  on  the  dates  when 
it  is  alleged  in  the  affidavits  on  which  the 
warrant  for  the  arrest  of  this  defendant  was 
issued  this  defendant  failed  to  obey  said 
writ  of  supersedeas  said  writ  of  supersedeas 
was  inoperative  and  void,  for  that  no  appeal 
had  been  taken  to  said  court  in  the  action 
entitled  L.  F.  Melaing  et  ol.  v.  John  I.  Tor- 
nansea. 

"That  the  United  States  circuit  court  of 
appeals  for  the  ninth  circuit  and  the  judges 
thereof  were  without  authority  to  issue  or 
direct  the  issuance  of  the  writ  of  superse- 
deas individually  in  this  case,  inasmuch  as 
•aid  writ  went  beyond  the  proper  scope  of 
such  writ  and  nullified  the  order  of  the  lower 
court  instead  of  directing  a  mere  stay  of  pro- 
ceedings. 

"A  judge  of  the  circuit  court  of  appeals 
for  the  ninth  circuit  had  no  power  to  grant 
the  supersedeas  staying  the  proceedings  in 
the  court  below  herein,  for  the  reason  that 
such  power  was  vested  exclusively  in  the  dis- 
trict court  of  Alaska;  that  the  said  court  of 
appeals  for  the  ninth  district  was  and  is 
without  jurisdiction  in  the  premises,  be- 
cause: 

"(a)  There  is  no  provision  of  law  author- 
izing an  appeal  from  an  interlocutory  order 
from  the  district  court  of  Alaska  appointing 
a  receiver,  or  from  an  order  refusing  to  dis- 
charge a  receiver,  and  said  appeal  was  not 
taken  or  attempted  to  be  taken  within  the 
time  limited  by  law. 
"(6)  Because  the  order  in  question  made 
„  by  the  district  court  of  Alaska  is  an  inter- 
J  locutory  order  appointing  a  receiver,  and 

•  not  an  interlocutory  order  granting  an  in- 
junction or  refusing  to  dissolve  an  injunc- 
tion. 


"That  the  United  States  circuit  court  of 
appeals  for  the  ninth  circuit  did  not  author- 
ize or  direct  the  issuance  of  the  paper  enti- 
tled a  writ  of  supersedeas,  which  it  is 
claimed  this  defendant  disobeyed,  and  which 
was  issued  by  the  clerk  of  the  circuit  court 
of  appeals,  ninth  circuit,  on  the  29th  day  of 
August,  1000,  and  that  the  same  was  issued 
by  said  clerk  without  authority  of  law,  and 
was  and  is  void. 

"Your  petitioner  hereto  attaches  a  copy  of 
the  record  on  appeal  in  said  cause,  and  a 
copy  of  the  record  in  the  matter  of  his  al- 
leged contempt  and  a  copy  of  the  testimony 
submitted  in  the  trial  of  said  alleged  con- 
tempt, marked  Exhibits  A,  B,  C,  and  D." 

Petitioner  prayed  for  the  writs  of  habeas 
corpus  and  certiorari  and  for  his  discharge. 

Copy  of  Order  Appointing  Receiver. 

Now,  on  this  23d  day  of  July,  a.  d.  1900, 
come  the  complainants,  L.  F.  Melsing,  H.  L. 
Blake,  D.  B.  Libby,  W.  T.  Hume,  and  O.  P. 
Hubbard,  above  set  forth,  and  upon  the  com- 
plaint filed  in  said  action  on  behalf  of  the 
complainants  comes  on  for  hearing  the  ap- 
plication of  said  complainants  for  the  ap- 
pointment of  a  receiver,  and  the  same  having 
been  considered  by  the  court  and  the  court 
having  been  fully  advised  in  the  premises,  it 
is  now  hereby — 

Ordered,  adjudged,  and  decreed  that  Alex- 
ander McKenzie  of  Home,  Alaska,  be,  and  he 
is  hereby,  appointed  receiver  to  take  charge 
of  and  manage  and  control  the  placer  min- 
ing claim  mentioned  and  described  in  said 
complaint,  and  the  said  receiver  is  hereby 
authorised  and  directed  to  take  immediate 
possession  of  said  placer  mining  claim  and 
to  manage,  mine,  and  work  the  same,  and 
perform  such  other  acts  and  things  in  and 
about  said  premises  as  are  authorized  by 
law,  and  to  preserve  the  gold  and  gold  dust 
and  proceeds  resulting  from  the  working 
and  mining  of  said  claim,  and  to  dispose  of 
the  same,  subject  to  the  further  orders  of 
this  court.  „ 

It  is  further  ordered  that  the  said  defend-s 
file  with  the^elerk  of  this  court  a  proper  bond* 
with  sureties  to  be  approved  by  the  judge  of 
this  court,  in  the  penal  sum  of  five  thousand 
dollars,  conditional  for  the  faithful  discharge 
of  his  duties  as  such  receiver,  and  account- 
ing for  all  the  funds  coming  into  his  hands 
as  such,  according  to  the  order  of  this  court. 

It  is  further  ordered  that  the  said  defend- 
ants, and  each  and  all  of  them,  turn  over  and 
deliver  to  said  receiver  the  immediate  posses- 
sion, control,  and  management  of  said  placer 
mining  claim,  and  that  the  said  defendants, 
and  each  of  them,  are  hereby  restrained  and 
enjoined  until  the  further  order  of  this  court 
from  interfering  with  the  control  or  manage- 
ment of  said  receiver  in  the  mining  and 
working  of  said  placer  mining  claim,  or  any 
part  thereof,  or  from  interfering  in  any  man- 
ner whatever  with  the  possession  or  manage- 
ment of  any  part  of  the  said  property  over 
which  said  receiver  is  hereby  appointed;  or 
in  interfering  in  any  manner  to  prevent  the 
discharge  of  his  duties  or  of  the  operation 
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of  said  property  under  the  order  of  this 
court,  until  the  further  order  of  this  court. 

Copy  of  Writ  of  Supersedeas,  entitled  in  the 
Circuit  Court  of  Appeal*  for  the  Ninth 

Circuit. 

United  States  of  America,  at; 

The  President  of  the  United  States  of  Ameri- 
ca to  the  Honorable  Arthur  H.  Noyes, 
Judge  of  the  District  Court  for  the  Dis- 
trict of  Alaska,  second  division,  and  to  L. 
F.  Melaing,  H.  L.  Blake,  D.  B.  Libby,  W. 
T.  Hume,  0.  P.  Hubbard,  and  Alexander 
McKenzie,  Greeting: 

Whereas,  in  the  above-entitled  cause  ap- 
pellant has  petitioned  this  court  for  an  order 
allowing  an  appeal  to  this  court  from  an  in- 
terlocutory order,  judgment,  and  decree  giv- 
en and  rendered  herein  on  the  23d  day  of 
July,  1900,  by  the  district  court  for  the  dis- 
trict of  Alaska,  second  division,  granting  un- 
to complainants  herein  an  injunction  order- 
ing and  directing  the  defendant  and  appel- 
lant to  cease  from  working  a  certain  min- 
ing claim  in  said  bill  of  complaint  mentioned 
called  No.  10  Above  Discovery,  on  Anvil 
creek,  situated  within  aaid  district  of  Alas- 
M  ka,  and  also  ordering  and  directing  said  de- 
J  fendant  to  turn  the  possession  of  said  mine 
•  onto  the  said  Alexander*McKenzie,  as  receiv- 
er thereof,  and  also  ordering  and  directing 
•aid  receiver  to  take  possession  of  said  mine 
and  mining  property  and  to  conduct  and 
work  the  same  as  receiver  thereof,  together 
with  such  other  and  various  things  as  are 
in  said  order  provided,  and  also  allowing  an 
appeal  from  the  order  made  and  entered  by 
•aid  court  in  said  action  on  the  10th  day  of 
August,  1900,  by  which  said  court  denied  ap- 

Sellant's  motion  to  vacate  and  set  aside  said 
rst-named  order,  judgment,  and  decree,  and 
has  also  in  said  petition  prayed  for  a  writ  of 
supersedeas,  and  said  appeal  having  been  by 
■aid  circuit  court  of  appeals  allowed  and 
said  petition  for  a  writ  of  supersedeas  grant- 
ed upon  the  appellant's  filing  a  bond  in  the 
•urn  of  $20,000  to  be  approved  by  this  court, 
and  said  bond  in  the  sum  of  $20,000  with  ap- 
proved sureties  having  been  filed  and  ap- 
proved by  this  court: 

Now,  therefore,  you  the  said  L.  F.  Mel- 
sing, H.  L.  Blake,  D.  B.  Libby,  W.  T.  Hume, 
O.  P.  Hubbard,  Alexander  McKenzie,  and  Ar- 
thur H.  Noyea,  judge  of  said  district  court 
for  the  district  of  Alaska,  second  division, 
and  each  of  you  are  hereby  commanded  that 
from  every  and  all  proceedings  on  any  exe- 
cution of  the  aforesaid  order,  or  in  anywise 
molesting  said  defendant  and  appellant  on 
the  account  aforesaid,  or  in  any  manner  in- 
terfering with  his  possession  of  said  prop- 
erty, you  entirely  surcease  and  refrain  as  be- 
ing superseded,  and  that  you,  the  said  Alex- 
ander McKenzie,  do  forthwith  return  unto 
■aid  defendant  the  possession  of  any  and  all 
property  of  which  you  took  possession  under 
and  by  virtue  of  said  order,  and  that  you  do 
make  return  of  this  supersedeas  together 
with  your  acts  and  doings  thereon  to  said 
district  court  for  the  district  of  Alaska,  sec- 


ond division,  as  yon  will  answer  the  con- 
trary at  your  peril,  and  you,  the  judge  of 
said  district  court  for  the  district  of  Alaska, 
second  division,  are  hereby  commanded  to 
stay  any  and  all  proceedings  which  may 
have  issued  as  aforesaid  upon  said  order, 
and  to  stay  any  and  all  further  proceedings 
in  relation  to  said  order  and  the  appoint- 
ment of  a  receiver  thereunder  in  this  case 
pending  the  appeal  last  aforesaid  to  this 
court,  « 

Witness  the  Honorable  Melville  W.  Ful-J 
ler,  Chief  Justice  of'the  United  States  this* 
29th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  nine  hundred. 

[seal]  F.  D.  Monckton, 

Clerk  of  the  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit. 

From  the  records  and  exhibits  attached  to 
the  petition  it  appeared  that  on  July  24,  in 
the  case  of  Melsxng  v.  Tornaneee,  the  par- 
ties claiming  under  Tornansee  moved  the  dis- 
trict court  to  vacate  the  order  of  July  23, 
supporting  the  motion  by  Tornanses'  notice 
of  location  of  his  claim,  by  his  deed  of  con- 
veyance, and  by  numerous  affidavits  in  re- 
spect of  action  thereunder.  The  district 
judge  on  August  10  entered  an  order  deny- 
ing the  motion  made  to  vacate  the  order 
granting  the  injunction  and  appointing  the 
receiver;  and  on  August  14  defendants  ap- 
plied to  the  district  judge  for  an  order  al- 
lowing an  appeal  from  the  order  granting 
the  injunction  and  appointing  the  receiver, 
the  proper  bond  on  appeal  being  at  the  same 
time  presented  to  the  judge,  together  with 
an  Assignment  of  errors  and  a  proposed  bill 
of  exceptions  for  settlement  and  allowance, 
in  response  to  which  the  district  judge,  on 
August  15,  made  an  order  "that  said  pro- 
posed bill  of  exceptions  is  in  each  and  every 
part  thereof  disallowed  as  a  bill  of  excep- 
tions herein,  and  the  settlement  thereof,  or 
of  any  proposed  bill  of  exceptions  herein,  is 
hereby  refused;  that  said  petition  for  an  or- 
der allowing  said  appeal  is  hereby  denied, 
and  said  judge  declines  to  accept  or  fix  the 
amount  of  any  bond  for  costs  thereof  or  al- 
low a  supersedeas  bond  to  be  given,  or  fix 
the  amount  thereof." 

On  the  same  day,  to  wit,  August  16,  1900, 
the  judge  made  and  entered  the  following  or- 
der: 

"It  is  further  ordered  that  in  addition  to 
the  powers  and  authorities  already  granted 
the  receiver  appointed,  the  said  receiver  is 
hereby  ordered  to  take  possession  of  the  plao- 
er  claim  mentioned  in  the  complaint  herein, 
and  all  sluice  boxes,  dams,  excavations,  ma- 
chinery, pipe,  boarding  houses,  tents,  build- 
ings, safes,  scales,  and  all  other  personal 
property  fixed  or  movable  on  the  said  placer 
claim;  also  all  gold,  gold  dust,  precious  met- 
als, money,  books  of  account,  and  each  and* 
all  personal  property 'upon  the  said  claim? 
connected  therewith,  and  in  any  way  apper- 
taining thereto,  in  possession  of  and  under 
the  control  of  the  defendant,  his  lessees, 
grantees,  assigns,  employees;  and  all  and 
•very  person  in  possession  of  the  said  claim 


Digitized  by 


Google 


473 


21    SUPREME  COURT  REPORTER. 


Oot.  Term, 


or  claiming  any  right,  title,  or  interest  in 
and  to  the  said  placer  claim,  or  any  gold 
dust  therein  or  any  personal  property  there- 
on of  any  nature  whatsoever,  are  hereby  or- 
dered  to  deliver  the  same  to  the  said  receiv- 
er, and  are  hereby  restrained  from  interfer- 
ing with  the  said  receiver  in  quiet  and  peace- 
able possession  of  the  same,  or  any  agent 
that  the  said  receiver  may  designate  to  take 
possession  thereof. 

"It  is  further  ordered  that  this  order  shall 
revoke  all  and  any  order  in  conflict  herewith, 
and  does  hereby  revoke  the  same;  and 

"It  is  further  ordered  that  this  order  shall 
remain  in  full  force  and  effect  until  further 
order  of  this  court. 

"It  is  further  ordered  that  a  copy  of  this 
order  shall  be  served  upon  any  person  in  pos- 
session of  or  claiming  possession  of  the  prop- 
erty described." 

The  allowance  of  an  appeal,  the  taking  of 
a  supersedeas  bond,  the  issue  and  approval 
of  a  writ  of  supersedeas,  in  this  and  another 
case,  followed.  Certified  copies  of  the  order 
allowing  the  appeal  in  each  case,  together 
with  certified  copies  of  the  assignments  of 
error  and  of  the  bond,  were  with  the  orig- 
inal writ  of  supersedeas  and  the  original 
citation  in  each  case  filed  in  the  lower 
court  on  the  14th  of  September,  1900,  and 
copies  thereof  served  at  once  upon  the  re- 
ceiver McKenzie  and  a  demand  made  upon 
him  for  restitution  of  the  property  in  ac- 
cordance with  the  writs. 

The  circuit  court  of  appeals  from  the  evi- 
dence taken  on  the  hearing  of  the  proceed- 
ings in  contempt  found  the  fact  to  be  "that 
the  respondent  McKenzie  thereupon  refused 
and  continued  to  refuse  to  restore,  in  accord- 
ance with  the  requirements  of  the  writs  of 
supersedeas,  the  gold,  gold  dust,  and  other 
personal  property  received  by  him  under  the 
orders  of  the  trial  court,  and  that  fact  being 
made  to  appear  to  this  court  by  affidavits  on 
the  1st  day  of  October,  1900,  and  it  further 
being  made  to  appear  to  this  court  that  the 
last  steamer  for  the  season'would  leave  the 
city  of  Seattle  for  Nome  within  a  few  days, 
and  that  no  further  communication  could  be 
had  with  that  section  of  the  country  until 
the  spring  or  early  summer  of  1901,  this 
court  thereupon  made  an  order  directing  its 
marshal  to  proceed  to  Nome,  enforce  its 
writs  of  supersedeas,  arrest  the  offending  re- 
ceiver, and  produce  him  at  the  bar  of  this 
court.  The  evidence  taken  upon  the  hearing 
of  these  proceedings  is  also  to  the  effect,  and 
we  so  find  the  fact  to  be,  that  the  receiver 
McKenzie  at  all  times  bad  it  within  his  pow- 
er to  comply  with  the  requirements  of  the 
writs  of  supersedeas  issued  out  of  this 
eourt;  that  he  contumaciously  refused  to  re- 
store the  gold,  gold  dust,  and  other  personal 
property  to  the  defendants,  as  required  by 
those  writs,  and  has  continued  such  refusal 
ever  since." 

M stars.  J.  M.  Wilson,  Thomas  J. 
Geary,  O.  A.  Severance,  and  F.  B.  Kel- 
logs;  for  petitioner. 


Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  writ  of  habeas  corpus  cannot  be 
availed  of  as  a  writ  of  error,  and  unless  the 
writ  or  orders,  for  a  violation  of  which  peti- 
tioner is  being  punished,  in  the  case  referred 
to  in  the  petition,  were  absolutely  void,  this 
application  must  be  denied.  Accordingly  it 
is  contended  that  there  was  no  legal  authori- 
ty for  the  issue  of  the  writ  of  supersedeas, 
and  that  the  circuit  court  of  appeals  had 
not,  at  the  time  the  writ  was  issued,  nor  at 
any  other  time,  jurisdiction  of  the  appeal  in 
question. 

It  is  said  the  appeal  was  not  "taken"  un- 
til the  allowance  thereof  was  filed  in  the  of- 
fice of  the  district  court  for  the  district  of 
Alaska. 

In  Credit  Co.  ▼.  Arkansas  O.  R.  Co.  128  U. 
S.  258,  32  L.  ed.  448,  9  Sup.  Ct.  Rep.  107,  a 
final  decree  had  been  entered  in  the  circuit 
court  for  the  eastern  district  of  Arkansas 
dismissing  a  bill  for  want  of  equity  on  the 
22d  of  January,  1883,  and  on  the  22 d  of,, 
January.  1885,  a  petition  for  an  appeal  was* 
presented  to  Mr/Justice  Miller  in  Washing-* 
ton  and  allowed,  citation  signed,  and  bond 
approved.  These  papers  were  filed  with  the 
clerk  of  the  circuit  court,  January  27,  1885, 
being  five  days  after  the  expiration  of  two 
years  from  the  date  of  the  final  decree.  It 
was  ruled  that  an  appeal  could  not  be  said 
to  be  "taken"  until  it  was  in  some  way  pre- 
sented to  the  court  which  made  the  decree 
appealed  from,  thereby  putting  an  end  to  its 
jurisdiction  over  the  cause  and  making  it  its 
duty  to  send  it  to  the  appellate  court. 

In  Brandies  v.  Cochrane,  105  U.  S.  262,  28 
L.  ed.  989,  it  was  decided  that  in  the  absence 
of  a  petition  and  allowance,  the  filing  of  the 
appeal  bond,  duly  approved  by  a  justice  of 
this  court,  was  sufficient  evidence  of  the  al- 
lowance of  an  appeal,  and  was  a  compliance 
with  the  law  requiring  the  appeal  to  be  filed 
in  the  clerk's  office. 

In  Brtnon  v.  UcConnell,  124  U.  S.  489,  31 
L.  ed.  495,  8  Sup.  Ct.  Rep.  559,  it  was  held 
that  the  signing  of  a  citation  returnable  to 
the  proper  term  of  this  court,  though  with- 
out the  acceptance  of  security,  nevertheless 
constituted  an  allowance  of  appeal  which 
would  enable  this  court  to  take  jurisdiction 
and  to  afford  the  appellants  an  opportunity 
to  furnish  the  requisite  security  here. 

In  these  cases  the  original  citation  and  the 
original  writ  of  supersedeas  together  with 
certified  copies  of  the  assignment  of  errors 
and  of  the  supersedeas  bond  and  of  the  or- 
ders allowing  the  appeals,  were  filed  in  the 
district  court,  September  14,  1900.  This 
was  held  by  the  circuit  court  of  appeals  suffi- 
cient to  give  effect  to  the  appeals,  and  we 
concur  in  that  conclusion  if  treated  as  open 
to  re-examination  here. 

It  is  also  contended  that  an  appeal  did  not 
lie  from  the  orders  of  July  23  and  August  10, 
inasmuch  as  they  were  interlocutory  orders 
in  respect  of  the  appointment  of  a  receiver. 
June  6,  1900,  an  act  was  passed  "making 
further  provision  for  the  civil  government  in 
Alaska  and  for  other  purposes"  (31  Stat,  at 
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L.  321,  chap.  780),  9  604  of  which  provided : 
"Appeals  and  writs  of  error  may  be  taken 
and  prosecuted  from  the  final  judgments  of 
the  district  court  for  the  district  of  Alaska 
or  any  division  thereof  direct  to  the  Supreme 
Court  of  the  United  States  in  the  following 
cases,  namely:  .  .  .  and  that  in  all  oth- 
er cases*  where  the  amount  involved  or  the 
value  of  the  subject-matter  exceeds  five  hun- 
dred dollars,  the  United  States  circuit  court 
of  appeals  for  the  ninth  circuit  shall  have  ju- 
risdiction to  review  by  writ  of  error  or  ap- 
peal the  final  judgments,  orders,  of  the  dis- 
trict court." 

Section  507  read  as  follows:  "An  appeal 
may  be  taken  to  the  circuit  court  of  appeals 
from  any  interlocutory  order  granting  or 
dissolving  an  injunction,  refusing  to  grant 
or  dissolve  an  injunction,  made  or  rendered 
in  any  cause  pending  before  the  district 
court  within  sixty  days  after  the  entry  of 
such  interlocutory  order.  The  proceedings 
in  other  respects  in  the  district  court  in  the 
cause  in  which  such  interlocutory  order  was 
made  shall  not  be  stayed  during  tie  pendency 
of  such  appeal,  unless  otherwise  ordered  by 
the  district  court." 

Section  508  provided  that  "all  provisions 
of  law  now  in  force  regulating  the  procedure 
and  practice  in  cases  brought  by  appeal  or 
writ  of  error  to  the  Supreme  Court  of  the 
United  States  or  to  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit,  except 
in  so  far  as  the  same  may  be  inconsistent 
with  any  provision  of  this  act,  shall  regulate 
the  procedure  and  practice  in  cases  brought 
to  the  courts,  respectively,  from  the  district 
court  for  the  district  of  Alaska." 

Section  7  of  the  judiciary  act  of  March  3, 
1891,  as  amended  by  the  act  of  February  18, 
1895  (28  Stat,  at  L.  666,  chap.  96) ,  provided 
that  where  upon  a  hearing  in  equity  in  a 
district  court  or  a  circuit  court,  an  injunc- 
tion should  be  granted,  continued,  refused, 
or  dissolved  by  an  interlocutory  order  or  de- 
cree, or  an  application  to  dissolve  an  injunc- 
tion should  be  refused,  an  appeal  might  be 
taken  from  such  interlocutory  order  or  de- 
cree to  the  circuit  court  of  appeals  within 
thirty  days  from  the  entry  of  such  order  or 
decree;  "and  the  proceedings  in  other  re- 
spects in  the  court  below  shall  not  be  stayed 
unless  otherwise  ordered  by  that  court  dur- 
ing the  pendency  of  such  appeal.  On  June 
8,  1900,  the  section  was  further  amended  so 
as  to  allow  such  appeals  from  orders  ap- 
pointing a  receiver.  31  Stat,  at  L.  860,  chap. 
803.  Reading  these  acts  in  pari  materia,  as 
we  should,  it  may  well  be  concluded  that  ap- 
peals were  thereby  authorized  from  the  dis- 
trict court  of  Alaska  from  interlocutory  or- 
ders appointing  *  receivers,  and  that  such 
appeals  might  be  prosecuted  from  that  court 
within  sixty  days  from  the  entry  of  such  or- 
ders. Moreover,  the  order  of  July  23  grant- 
ed an  injunction  in  connection  with  the  ap- 
pointment of  the  receiver.  In  the  case  of 
the  Tampa  Suburban  R.  Co.  168  U.  S.  583, 
42  L.  ed.  589,  18  Sup.  Ct  Rep.  177,  decided 
before  the  statute  was  amended,  it  was  held 
that  an  appeal  would  lie  from  such  an  order, 


and  would  bring  np  the  entire  order,  includ- 
ing the  appointment. 

In  Highland  Ave.  &  Belt  R.  Co.  ▼.  Colum- 
bian Equipment  Co.  168  U.  S.  627,  42  L.  ed. 
605, 18  Sup.  Ct  Rep.  240,  the  order  was  con- 
fined to  the  appointment  of  the  receiver,  and 
contained  no  injunction. 

The  circuit  court  of  appeals,  however,  held 
that  these  orders  were  final  decrees,  and  ap- 
pealable as  such.  As  we  are  of  opinion  that 
an  appeal  was  allowable  on  other  grounds  we 
need  not  discuss  the  correctness  of  this  view. 

Granting  all  this,  it  is  further  insisted 
that  the  writ  of  supersedeas  was  void  be- 
cause not  directed  to  be  issued  by  the  court 
of  appeals  as  a  court.  By  {  4  of  the  act  of 
March  3,  1891  [26  Stat,  at  L.  826,  chap. 
517],  it  is  provided  that  "the  review,  by  ap- 
peal, by  writ  of  error,  or  otherwise,  from  the 
existing  circuit  courts  shall  be  had  only  in 
the  Supreme  Court  of  the  United  States  or 
in  the  circuit  courts  of  appeals  hereby  estab- 
lished according  to  the  provisions  of  this  act 
regulating  the  same;"  and  by  J  11  that  "any 
judge  of  the  circuit  courts  of  appeals,  in  re- 
spect of  cases  brought  or  to  be  brought  to 
that  court,  shall  have  the  same  powers  and 
duties  as  to  the  allowance  of  appeals  or 
writs  of  error,  and  the  conditions  of  such  al- 
lowance, as  now  by  law  belong  to  the  justices 
or  judges  in  respect  of  the  existing  courts  of 
the  United  States  respectively."  That  this 
court  as  a  court  has  power  to  issue  a  writ  of 
supersedeas  under  5  716  of  the  Revised  Stat- 
utes is  clear  for  that  section  concedes  its 
power  to  issue  writs  not  specifically  provided 
for  by  statute,  which  may  be  necessary  for 
the  exercise  of  its  jurisdiction  and  agreeably 
to  the  usages  and  principles  of  law.  This  is 
equally  true  of  the  circuit  courts  of  appeals 
under  5  12  of  the  act  of  March  3,  1891. 

Although  the  issue  of  the  writ  is  not  ordin-  0 
arily  required  there  are  instances  in  which  g 
it  has  been  done,  under  special  'circumstan- • 
ce9,  and  in  furtherance  of  justice.  Stock- 
ton v.  Bishop,  2  How.  74, 11  L.  ed.  184 ;  Har- 
deman v.  Anderson,  4  How.  640,  11  L.  ed. 
1138;  Ex  parte  Milwaukee  &  M.  R.  Co.  5 
Wall.  188,  18  L.  ed.  076. 

In  He  Claasen,  140  U.  S.  200,  35  L.  ed. 
409,  11  Sup.  Ct  Rep.  941,  we  held,  referring 
to  Si  1000  and  1007  of  the  Revised  Statutes, 
that  a  justice  of  this  court  had  authority, 
not  only  to  allow  the  writ  of  error,  but  also 
to  grant  the  supersedeas.  After  the  deci- 
sion in  that  case  Rule  36  was  adopted  pro- 
viding that  any  justice  of  this  court  or  any 
circuit  judge  within  his  circuit  or  any  dis- 
trict judge  within  his  district,  might  allow 
an  appeal  or  writ  of  error,  take  proper  secur- 
ity, and  sign  the  citation,  and  that  be  might 
"also  grant  a  supersedeas  and  stay  of  execu- 
tion, or  of  proceedings,  pending  such  writ  of 
error  or  appeal." 

The  court  below  had  refused  to  grant  an 
appeal  and  as  an  appeal  lay,  the  judge  of  the 
circuit  court  of  appeals  had  the  power  to 
award  it  and  to  grant  a  supersedeas,  and  if 
in  his  judgment  a  writ  of  supersedeas  was 
required,  under  the  particular  circumstan- 
ces, the  order  for  it  to  issue  was  not  in  itself 
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void,  nor  was  the  process  void,  issued  under 
such  order.  Obedience  to  an  order  granting 
•  supersedeas  is  as  much  required  as  to  an 
order  for  a  writ  of  supersedeas  and  to  the 
writ  thereupon  issued.  The  essential  point 
is  that  the  order  or  decree  below  is  super- 
seded, and  the  parties  affected  must  govern 
themselves  accordingly. 

Nor  do  we  think  that  the  language  used  in 
I  607  of  the  Alaska  Code  operated  as  a  limi- 
tation on  the  power  of  the  court  of  appeals 
to  grant  a  supersedeas.  It  is  true  that  the 
section  provided  that  "the  proceedings  in 
other  respects  in  the  district  court  in  the 
cause  in  which  such  interlocutory  order  was 
entered,  shall  not  be  stayed  during  the  pen- 
dency of  such  appeal,  unless  otherwise  or- 
dered by  the  district  court."  And  similar 
language  was  used  in  S  7  of  the  judiciary  act 
of  March  3,  1891. 

In  Re  Hdberman  Mfg.  Co.  147  U.  8.  525, 
630,  37  Ik  ed.  206,  13  Sup.  Ct  Rep.  527,  it 
was  held  that  in  view  of  the  terms  of  the  act 
the  lower  court  had  a  discretion  to  grant  or 
refuse  a  supersedeas,  and  that  thereupon  this 
h  court  would  not  issue  a  mandamus  to  com- 
g  mand  the  judge  of  that  court  to  approve  a 
•  supersedeas  bond,  to  supersede  *an  injunc- 
tion, and  to  enter  an  order  vacating  the  in- 
junction. Even  if  the  language  used  be  giv- 
en this  scope  beyond  proceeding  with  the 
main  cause,  it  nevertheless  does  not  interfere 
with  the  inherent  power  of  the  appellate 
court  to  stay  or  supersede  proceedings  on  ap- 
peal from  such  orders  as  those  here.  Tested 
by  the  principles  and  rules  which  relate  to 
chancery  proceedings,  the  power  of  the  ap- 
pellate court  to  render  its  jurisdiction  effi- 
cacious, the  court  below  refusing  to  do  so,  is 
unquestionable. 

The  frame  of  the  writs  In  these  two  cases, 
one  of  which  is  attacked  on  this  application, 
was  approved  by  a  specific  order  of  the  cir- 
cuit judge;  but  it  is  objected  that  so  much 
thereof  as  directed  the  receiver  to  restore  the 
properly  taken  by  him  was  void.  The  au- 
thorities are  many  that  where  the  appoint- 
ment of  a  receiver  is  superseded,  it  may  be- 
come his  duty  to  restore  that  which  has 
come  to  his  hands  to  the  parties  from  whom 
it  has  been  withdrawn,  and  that  this  may  be 
directed  to  be  done.  It  is  at  all  events  evi- 
dent that  an  order  that  he  should  do  so  is 
not  void  in  itself.  We  cannot  on  this  ap- 
plication review  the  judgment  of  the  circuit 
court  of  appeals  sustaining  such  an  order 
and  approving  of  the  writs  as  issued. 

The  opinion  of  the  circuit  court  of  appeals 
presents  a  comprehensive  review  of  the  facts 
and  circumstances  surrounding  the  granting 
of  the  orders  appealed  from,  but  it  has  not 
been  necessary  to  recapitulate  these  matters 
at  length  on  this  inquiry.  The  question  before 
us  is  whether  petitioner  is  unlawfully  re- 
strained of  his  liberty  by  way  of  punishment 
for  violation  of  orders  absolutely  void. 

The  distinction  between  a  total  want  of 
power  and  a  defective  exercise  of  it  is  obvi- 
ous, and  want  of  power  cannot  be  predicated 
of  mere  errors,  if  such  were  committed  here, 
which  we  do  not  intimate. 


We  hold  that  the  circuit  court  of  appeal* 
had  jurisdiction  in  the  premises,  ana  was 
clothed  with  the  power  to  pass  on  all  ques- 
tions in  respect  of  the  means  taken  to  en- 
force and  maintain  it.  We  are  not  called 
on  to  revise  its  conclusions  on  this  applica- 
tion. It  is  enough  that,  in  our  judgment,  it 
has  not  exceeded  its  powers. 

Leave  denied. 


(180  U.  S.  562) 

JOSEPHINE  H.  THROCKMORTON  and 
Luke  Devlin,  Plffs.  in  Err., 
v. 

WASHINGTON  HOLT  et  al 

Wills — evidence  of  forgery — rebuttal — dec- 
larations of  testator — revocation — pre- 
sumption*. 

1.  Testimony  of  a  witness  that  certain  pecu- 
liarities In  a  signature  to  a  will  are  fre- 
quently found  In  the  signatures  of  the  signer 
of  the  will  Is  admissible  In  rebuttal  of  tes- 
timony by  another  witness  that  such  pe- 
culiarities are  not  often  found  In  the  genuine 
signatures  of  such  person, — especially  where 
there  Is  a  sharp  conflict  In  the  evidence  as  to 
the  genuineness  of  the  signature. 

2.  Notice  by  the  court  to  the  proponents  of  a 
will  that  they  must  offer  all  the  evidence  they 
propose  to  give  before  resting  the  case  does 
not  Justify  a  refnsal  to  admit  evidence  of  the 
proponents  In  rebnttal  of  testimony  of  the 
contestants  which  could  not  have  been  antlcl- 


S.  An  attempted  withdrawal  from  the  Jury,  by 
an  Instruction,  of  all  opinions  of  witnesses 
as  to  the  genuineness  of  the  testator's  sig- 
nature. In  so  far  as  they  are  based,  In  whole 
or  in  part,  npon  the  composition  of  the  paper, 
the  expressions  contained  in  It,  the  legal  or 
literary  attainments  of  the  testator,  or  any- 
thing else  but  the  handwriting,  but  stating 
that  all  other  evidence  admitted  bearing  npon 
his  legal  attainments  and  literary  style  may 
be  considered  with  other  evidence.  Is  too  un- 
certain to  cure  the  erroneous  admission  of 
opinions  of  witnesses  npon  those  matters, 
where  In  a  long  trial  some  witnesses  to  hand- 
writing have  given  opinions  based  upon  that 
matter  only,  while  others  have  based  their 
opinions,  not  only  upon  the  handwriting,  but 
upon  their  familiarity  with  the  legal  attain- 
ments of  the  testator  and  his  characteristics 
of  style  and  composition. 

4.  An  opinion  of  a  witness  as  to  the  genuine- 
ness of  handwriting  cannot  be  based  In  part 
upon  knowledge  of  and  familiarity  with  the 
legal  attainments,  the  style,  and  composition 
of  the  alleged  writer  of  the  instrument  In 
question. 

5.  Declarations  and  letters  of  one  whose  al- 
leged will  Is  attacked  as  a  forgery,  when  not 
part  of  the  ret  getUt,  are  not  admissible, 
whether  made  before  or  after  the  date  of  the 
will,  to  show  the  Improbability  of  his  making 
such  a  disposition  of  bis  property  as  that 
which  Is  in  question. 

8.  No  presumption  of  the  revocation  of  a  will 
by  the  testator,  or  nnder  his  direction,  arises 
In  the  case  of  a  will  received  by  the  register 
of  wills  through  the  mall,  with  a  local  post- 
mark, more  than  a  year  after  the  death  of 
the  testator  and  more  than  twenty-two  years 
after  Its  execution,  where  the  will,  when  re- 
ceived, Is  mutilated,  torn,  and  bnrned  around 
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the  edges,  with  no  awl  upon  It,  while  there 
la  bo  evidence  of  lta  whereabout!  from  the 
time  of  Its  execution  until  that  time,  and 
nothing  to  show  by  whom  It  was  mailed,  hot 
there  la  erldence  that  no  such  paper  waa 
found  among  his  papers  In  hie  house  after  his 
death. 

T.  Declarations  of  a  testator  are  not  admissi- 
ble for  the  purpose  of  showing  his  state  of 
mind.  In  order  to  raise  an  Inference  that  acta 
of  mutilation  shown  by  the  will  were  per- 
formed by  him  or  under  his  direction,  and 
that  they  were  made  with  the  purpose  of 
revocation,  where  such  declarations  are  not 
part  of  the  ret  getta. 

[No.  21.] 

Argued  December  7,  10,  1900.  Decided 
March  tS,  1901. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  deci- 
sion affirming  a  judgment  of  the  Supreme 
Court  of  the  District  refusing  probate  of  an 
alleged  will.  Reversed. 

See  same  case  below,  12  App.  D.  C.  552. 

» 

g  Statement  by  Mr.  Justice  Peckhami 
*  This  waa  a  proceeding  in  the  supreme 
court  of  the  District  of  Columbia  for  the 
purpose  of  proving  an  alleged  will  of  the  late 
Joseph  Holt,  a  distinguished  lawyer  and  for 
many  years  Judge  Advocate  General  of  the 
United  States  Army,  who  died  at  the  age 
of  eighty-seven,  in  Washington  on  August  1, 
1894,  after  a  residence  of  many  years  in  that 
city.  The  proceeding  resulted  in  the  rejec- 
tion of  the  paper  on  the  ground  that  it  was 
not  the  will  of  Judge  Holt  but  was  a  forged 
document,  and  judgment  refusing  probate 
was  entered  upon  the  verdict  of  the  jury. 
The  proponents  of  the  will  appealed  to  the 
court  of  appeals  of  the  District,  but  before 
the  appeal  was  brought  on  for  argument 
Miss  Hynes,  one  of  the  legatees  named  in 
the  will,  withdrew  her  appeal.  The  judg- 
ment of  the  supreme  court  upon  the  appeal 
of  the  other  proponents  was  subsequently 
affirmed  by  the  court  of  appeals,  and  the 

Sroponents  of  the  paper,  excepting  Miss 
[ynes,  have  brought  tie  case  here  by  writ 
of  error. 

The  record  shows  that  Judge  Holt  died 
leaving  no  relatives  nearer  than  nieces  and 
nephews,  residents  of  the  states  of  Indiana, 
Mississippi,  and  Kentucky,  and  of  the  city 
of  Washington,  D.  C,  all  being  respondents 
in  this  appeal.  He  had  been  twice  married 
and  both  wives  had  died  long  prior  to  his 
own  demise.  He  had  no  children  by  either 
wife.  Immediately  upon  his  death  his 
nephews,  Washington  D.  Holt  and  William 
O.  Sterrett,  came  to  his  late  residence  in 
Washington,  and  the  keys  being  delivered  to 
them  by  one  of  the  servants,  a  strict  search 
was  made  for  a  will  but  none  was  found. 
^  While  the  nephews  were  in  possession  of  the 
g  house  and  the  search  was  going  on  for  the 
•  will,  papers  were  burned  and  destroyed,  all 
of  which  the  nephews  testified  were  wholly 
unimportant,  and  consisted  of  letters  from 
relatives  of  Judge  Holt  to  him,  and  that  no 


papers  destroyed  were  of  a  testamentary 

character.  No  will  having  been  found,  the 
nephews  above  named,  and  another,  named 
John  W.  Holt,  filed  a  petition  in  the  supreme 
court  of  the  District  of  Columbia,  holding  a 
special  term  for  orphans'  court  business,  in 
which  the  fact  of  intestacy  was  stated  and 
the  appointment  of  an  administrator  was 
asked.  Pursuant  to  the  petition  and  on 
September  28,  1894,  the  National  Safe  De- 
posit, Savings  ft  Trust  Company  of  the  Dis- 
trict was  appointed  administrator  of  the  es- 
tate, and  has  continued  so  to  act  since  that 
time. 

Up  to  August  26,  1895,  nothing  out  of  the 
ordinary  occurred  in  the  administration  of 
the  estate,  but  on  the  last-mentioned  date 
a  sealed  envelope,  addressed  to  the  register 
of  wills  in  Washington,  was  received  by  that 
officer,  which  envelope  was  postmarked 
"Washington,  D.  C,  August  24,  6  P.  m.  1895, 
L."  The  envelope  was  opened  by  the  regis- 
ter who  found  therein  a  paper  purporting  to 
be  a  will  signed  by  "J.  Holt/'  dated  Feb- 
ruary 7,  1873,  and  on  the  paper  appeared 
what  purported  to  be  the  signatures  of  Ellen 
B.  E.  Sherman,  U.  S.  Grant,  and  W.  T.  Sher- 
man as  witnesses.  By  this  paper  Judge 
Holt  gave  one  half  of  his  estate  to  Lizzie 
Hynes,  her  real  name  being  Elizabeth  Hynes, 
and  the  other  half  to  Josephine  Holt  Throck- 
morton. 

Lizzie  Hynes  had  been  left  an  orphan  in 
infancy  and  had  been  committed  to  the  care 
of  her  uncle,  Dr.  Harrison,  and  his  daughter, 
the  first  Mrs.  Holt,  and  she  had  token  spe- 
cial charge  of  the  child  up  to  the  time  of  her 
own  marriage  to  Judge  Holt,  who  had  prom- 
ised his  wife  at  the  time  of  their  marriage 
to  care  for  the  child,  and  Mrs.  Holt  upon  her 
deathbed  asked  and  received  a  promise  from 
Judge  Holt  that  he  would  always  take  care 
of  Lizzie,  and  treat  her  as  if  she  were  his 
own  daughter.  From  that  time  until  his 
death  Judge  Holt  fully  and  in  all  things 
kept  his  promise  and  always  supported  her, 
she  living  most  of  the  time  in  Kentucky, 
though  frequently  visiting  and  traveling 
with  him. 

The  other  beneficiary,  Miss  Throckmorton, 
was  Judge  Holt's  goddaughter,  her  mother  M 
being  the  cousin  of  his  second  wife,  andg 
Vhile  her  father  was  a  young  man  Judge* 
Holt  treated  him  with  great  kindness,  and 
always  so  treated  Miss  Throckmorton. 

The  following  is  the  text  in  full  of  the  al- 
leged will,  with  punctuation  as  in  the  origi- 
nal: 

In  the  name  of  God  Amen 

J,  Holt,  of  the  city  of  Washington  D.  0. 
being  of  sound  mind  declare  this  to  be  my 
last  will  ft  Testament 

I  do  hereby  give  devise  ft  bequeath  all  of 
my  property — both  personal  ft  real  to  Lizzie 
Hynes — cousin  of  my  first  wife  ft  to 
Josephine,  Holt,  Throckmorton — who  is  my 
God-child  ft  to  their  heirs  ft  assigns  forever 
— I  do  hereby  direct  that  at  my  death  all  of 
my  property  be  divided  equally  between 
them. — 
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Lizzie  Hynes  b  to  Inherit  hen  at  my 
death  Josephine  at  the  age  of  21,  her  Father 
Maj.  Charles  B.  Throckmorton  will  hold  her 
■hare  in  trust — 

I  appoint  Mr.  Luke  Devlin  of  the  City  of 
Washington  D.  C.  whose  character  I  believe 
to  be  of  the  highest  standard  ft  who  will  I 
am  certain  carry  out  my  wishes  my  executor 
Signed  ft  sealed  by  me  in  the  presence  of 
these  witnesses  in  the  City  of  Washington, 
D.  C.  J.  Holt 

Feby  7th  1873— 
Ellen  B.  E.  Sherman 
U.  S.  Grant 
W.  T.  Sherman 

There  was  nothing  in  the  envelope  ad- 
dressed to  the  register  of  wills  other  than 
this  paper.  The  postmarks  on  the  package 
indicated  that  it  had  been  deposited  in  one 
of  the  many  local  mail  boxes  to  be  found  in 
the  northwest  quarter  of  the  city  of  Wash- 
ington, which  is  quite  a  large  district,  run- 
ning from  North  Capitol  street  on  the  east 
to  Georgetown  on  the  west,  and  bounded  on 
the  south  by  the  Mall  and  north  by  the 
boundaries  of  the  city.  When  the  paper  was 
taken  from  the  envelope  it  bore  evident  signs 
of  mutilation  by  burning  and  tearing,  and 
although  the  paper  recited  that  it  was  signed 
and  sealed,  there  was  no  seal  on  it,  and  if  it 
ever  had  been  affixed  it  had  been  torn  away, 
e  At  the  time  the  paper  bears  date,  February 
5  7,  1873,  Ellen  B.  E.  Sherman  was  the  wife 
*  of  W.  T.  Sherman,  who*was  then  the  general 
commanding  the  army  of  the  United  States, 
and  U.  S.  Grant  was  then  President  The 
paper  was  torn  nearly  in  two  across  the  page 
between  the  signatures  of  the  testator  and 
that  of  the  first  witness.  Some  of  the  evi- 
dence tended  to  show  that  the  tearing  was 
complete,  but,  as  stated  by  the  court  below, 
the  weight  of  the  evidence  was  that  it  was 
not  entirely  separated  at  one  end.  The  burn- 
ing appeared  on  the  edges  of  the  paper  and 
at  the  top,  but  the  body  of  the  instrument 
was  so  far  intact  as  to  be  plainly  legible. 

Upon  the  receipt  of  this  paper  by  the  reg- 
ister of  wills  he  communicated  with  Mr. 
Luke  Devlin,  the  person  named  therein  as 
executor,  and  after  the  latter  had  seen  it  he 
communicated  with  the  parties  interested, 
and  on  September  20,  1895,  filed  his  petition 
in  the  supreme  court  of  the  District  of  Co- 
lumbia, held  for  orphans'  court  business,  for 
the  probate  of  the  paper  as  the  last  will  and 
testament  of  Joseph  Holt,  deceased. 

The  contestants,  as  next  of  kin,  filed  their 
caveat  October  18,  1805,  opposing  the  pro- 
bate of  the  paper,  to  which  answer  was 
made  and  filed  December  2,  1895,  by  Luke 
Devlin,  the  executor,  and  by  the  Misses 
Hynes  and  Throckmorton,  the  two  legatees 
named  in  the  paper. 

Issues  were  duly  made  up  in  the  orphans' 
court  and  transferred  to  the  circuit  court 
for  trial  by  jury.   They  are  as  follows: 

"1.  Was  the  paper  writing  bearing  date 
the  seventh  day  of  February,  a.  d.  1873, 
which  was  filed  in  this  court  on  the  26th  day 
of  August,  a.  d.  1895,  executed  by  the  said 


Joseph  Holt  as  his  last  will  and  testament! 

"2.  Was  the  execution  of  said  paper  writ- 
ing procured  by  fraud  exercised  and  prac- 
tised upon  said  Joseph  Holt  by  any  person 
or  persons! 

"3.  Was  the  execution  of  said  paper  writ- 
ing procured  by  the  undue  influence  of  any 
person  or  persons  t 

"4.  If  the  said  paper  writing  was  executed 
by  the  said  Joseph  Holt  as  his  last  will  and 
testament,  has  the  same  been  revoked  by  said 
testator? 

Upon  the  trial  of  these  issues  the  propon-H 
ents  of  the  paper  proved  the  death  of  theg 
subscribing  witnesses,  and  gave* evidence  in* 
regard  to  the  genuineness  of  their  signa- 
tures as  well  as  of  Judge  Holt's.  Senator 
John  Sherman  testified  to  the  genuineness  of 
the  signature  of  his  brother,  General  Sher- 
man ;  Colonel  Frederick  D.  Grant  to  that  of 
his  father,  President  Grant,  and  P. 
Tecumseh  Sherman  to  that  of  his  mother, 
Mrs.  Ellen  B.  E.  Sherman.  Mr.  Henry  B.  Bur- 
nett testified  that  in  his  opinion  the  body  of 
the  will  and  the  signature  of  the  testator  were 
written  by  Judge  Holt;  that  he  became  ac- 
quainted with  him  in  1893;  had  frequently 
seen  him  write  and  had  had  considerable  cor- 
respondence with  him  which  continued  up  to 
1839,  and  that  he  was  familiar  with  his  hand- 
witing.  After  this  evidence  was  given  counsel 
for  proponents  offered  the  paper  in  evidence, 
which  was  objected  to  by  counsel  for  the  con- 
testants on  the  ground  that  the  paper  was 
evidently  separated  into  two  parts;  that  it 
purported  to  be  under  seal,  and  the  seal, 
if  it  ever  bore  one,  had  been  torn  away ;  that 
it  appeared  to  have  been  burned  and  mutil- 
ated, and  had  been  sent  to  the  register  of 
wills  anonymously,  and  that  it  was  incum- 
bent upon  proponents  to  explain  these  cir- 
cumstances before  the  will  could  be  read  to 
the  jury.  The  objection  was  overruled  and 
the  paper  read  in  evidence. 

Elizabeth  Hynes,  one  of  the  legatees  and 
proponents,  was  called  and  testified  that  the 
paper  writing  was  never  in  her  possession, 
and  she  never  saw  it  until  it  was  shown  her 
on  the  witness  stand  at  the  trial. 

Miss  Throckmorton  also  testified  that  she 
had  never  had  the  paper  in  her  custody  and 
had  never  seen  it  until  it  was  shown  her  by 
the  register  of  wills  in  the  latter  part  of 
October,  1895,  and  that  the  first  she  knew 
of  its  existence  was  through  a  telegram  from 
Mr.  Devlin,  which  she  received  in  New  York 
city,  August  26,  1895;  that  she  had  known 
Luke  Devlin  when  she  was  a  child  but  had 
not  seen  him  since  until  after  the  paper  was 
filed. 

Mr.  Devlin,  the  person  named  as  executor 
in  the  paper  writing,  also  testified  that  it 
was  never  in  his  possession,  and  that  he  first 
saw  it  in  the  office  of  the  register  of  wills  on 
the  day  it  had  been  received  there.  On  cross- 
examination  Devlin  testified  that  he  knew  at 
Joseph  Holt  well  since  1862,  having  been  ag 
copyist *and  messenger  at  that  time  in  the* 
office  of  the  Judge  Advocate  General  when 
Judge  Holt  succeeded  to  that  office ;  that  he 
continued  to  be  employed  in  that  office  until 
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1876,  when  Judge  Holt  retired  therefrom ; 
that  he  had  little  communication  with  him 
in  relation  to  office  matters ;  that  he  visited 
Judge  Holt  onee  or  twice  at  his  house;  that 
he  was  in  the  habit  of  meeting  him  socially 
at  the  residence  of  Mrs.  Throckmorton,  Sr., 
the  grandmother  of  Miss  Josephine  H. 
Throckmorton,  from  1865  to  1878 ;  that  he 
had  not  awn  Mrs.  Throckmorton,  Sr.,  more 
than  four  or  five  times  during  a  period  of 
ten  years  preceding  the  receipt  of  the  will 
at  the  register's  office,  and  on  learning  of  the 
existence  of  the  will  he  had  to  consult  the 
city  directory  to  ascertain  where  she  then 
lived;  that  on  the  day  the  will  reached  the 
register  of  wills  he  received  a  telephone  mes- 
sage from  the  register,  went  to  his  office, 
and  saw  the  will  for  the  first  time.  He 
called  on  Mrs.  Throckmorton,  Sr.,  and  on 
the  same  day  telegraphed  Miss  Josephine  H. 
Throckmorton  of  the  finding  of  the  will 
having  first  learned  her  address  from  her 
father  upon  inquiry  at  the  War  Depart- 
ment; that  he  called  on  several  occasions  in 
later  years  at  Judge  Holt's  house,  and  was 
informed  by  the  colored  servant  that  he  was 
out  or  that  he  was  engaged,  and  asked  wit- 
ness to  call  again,  the  last  of  these  visits  be- 
ing about  April  9,  1894,  shortly  before  his 
death;  thatvhe  had  met  Judge  Holt  outside 
on  several  occasions,  the  last  of  which  was 
about  two  years  before  his  death,  and  con- 
versed with  him. 

At  this  point  the  proponents  announced 
their  prima  facie  case  closed,  but  opposing 
counsel  objected  that  it  was  incumbent  upon 
proponents  to  put  in  all  their  testimony 
essential  to  the  establishment  of  the  alleged 
will  before  contestants  were  called  upon  to 
offer  any;  whereupon  the  court  ruled  that 
because  of  the  fact  that  there  was  no  attest- 
ing clause  to  the  will,  it  was  proper  and 
necessary  for  the  proponents  to  offer  all  the 
evidence  they  proposed  to  offer  upon  the  sub- 
ject of  the  genuineness  of  the  signature  of 
Joseph  Holt  to  the  will,  and  counsel  for  the 
proponents  accepted  the  ruling  as  being  a 
matter  within  the  discretion  of  the  court. 
a  Testimony  was  then  given  by  Elizabeth 
g  Hynes,  who  stated  that  she  had  corresponded 
•  with  Judge  Holt  for  forty  years,*and  that  in 
her  opinion  both  the  body  of  the  will  and 
the  signature  were  in  his  handwriting.  Mr. 
Devlin  testified  that  he  had  had  daily  op- 
portunity for  thirteen  years  of  becoming 
familiar  with  Judge  Holt's  handwriting,  and 
that  the  signature  to  the  instrument  was  un- 
doubtedly in  testator's  handwriting. 

Miss  Throckmorton  testified  that  she  had 
corresponded  with  him,  and  was  familiar 
with  his  handwriting  and  knew  his  signa- 
ture, and  that  both  the  will  and  the  signa- 
ture were  in  the  handwriting  of  Joseph  Holt. 

Other  witnesses  were  called,  who  testified 
that  they  were  acquainted  with  the  hand- 
writing of  Judge  Holt,  and  that  in  their 
opinion  the  body  of  the  paper  and  the  signa- 
ture were  in  his  handwriting;  after  which 
the  proponents  rested. 

Counsel  for  the  contestants  then  offered  in 
evidence   the  deposition  of  John  Judson 


Barclay,  in  which  the  deponent  testified  that 
he  knew  the  testator  intimately  from  1857 
to  1860,  and  at  intervals  thereafter  until  the 
time  of  hi*  death,  and  that  he  had  last  seen 
him  in  November,  1893,  when  he  was  in  fan- 
paired  health  and  in  a  darkened  room,  at 
which  last  stated  time  he  had  a  conversation 
with  Judge  Holt  in  regard  to  the  disposition 
by  him  of  his  property  and  estate.  Evidence 
in  regard  to  this  conversation  was  duly  and 
fully  objected  to,  and  the  objection  over- 
ruled and  an  exception  taken  by  the  propo- 
nents. The  witness  then  stated  the  conver- 
sation as  follows: 

"In  our  conversation  he  referred  most 
touchingly  to  my  deceased  sister,  Mrs.  Sarah 
Barclay  Johnson,  and  made  many  kind  in- 
quiries in  regard  to  my  aged  mother,  who 
had  also  been  his  warm  personal  friend  for 
many  years.  In  this  connection  he  re- 
marked, 'I  have  made  my  will  and  have 
made  provision  for  her  to  receive  some  pic- 
tures,' etc.,  which  my  sister  had  painted  for 
him,  as  well  as  an  ambrotype  or  photograph 
of  herself,  which  he  highly  prized  and  wished 
my  mother  to  possess." 

Another  witness,  Mrs.  Briggs,  testified  un- 
der proper  objection  and  exception  that  she 
had  had  a  conversation  with  Judge  Holt  re- 
lating to  wills  some  time  between  1888  and 
1891,  in  which  he  told  the  witness  that  if  shee 
were  going  to  make  a  disposition  of  any  piece  g 
of  her  property  to  do  it  before  she  passed* 
away ;  then  she  would  be  sure  that  it  would 
be  done  and  be  permanent;  but,  he  con- 
tinued, "in  my  own  case  my  nephew,  my 
brother's  son,  will  attend  to  my  affairs,  and 
I  know  it  will  be  done  all  right"  Before 
the  conversation  ended  Judge  Holt  had 
stated  that  it  was  his  nephew,  Washington 
Holt,  and  that  he  would  attend  to  his  af- 
fairs, and  he  knew  it  would  be  all  right. 

The  objection  to  this  testimony  was  on  the 
ground  that,  if  it  tended  to  prove  anything, 
it  could  only  mean  that  there  was  a  will  ex- 
isting in  which  Washington  Holt  was  named 
as  executor,  and  that  if  offered  for  the  pur- 
pose of  proving  the  contents  of  such  will  its 
execution  could  not  be  proved  by  mere  decla- 
rations of  the  testator,  and  also  that  the 
legal  presumption  was  that  as  the  will  was 
not  produced  or  found  that  it  had  been  re- 
voked. If  not  revoked  it  must  be  produced, 
and  that  parol  declarations  of  this  character 
are  inadmissible  as  a  basis  for  proving  revo- 
cation. Counsel  for  the  contestants  ad- 
mitted that  their  claim  was  that  there  was 
a  will  existing  in  which  Washington  Holt 
was  executor,  but  at  the  same  time  counsel 
slated  that  they  wished  it  understood  that 
the  evidence  was  also  offered  both  on  the 
question  of  forgery  and  on  the  question  of 
revocation  of  the  alleged  will  of  1873.  The 
objections  were  overruled  and  the  testimony 
admitted  and  exceptions  duly  taken. 

Subject  to  the  same  objections  and  excep- 
tions, counsel  for  the  contestants  further 
gave  evidence  to  the  jury  tending  to  prove 
that  between  the  years  1884  and  1893  Judge 
Holt,  on  several  occasions,  told  Washington 
D.  Holt  that  he  had  made  him  (Washington 
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Holt)  his  executor,  and  on  several  occasions 
Judge  Holt  informed  Mary  Holt  and  her 
mother  Vanda  Holt  that  they  would  be  much 
better  off  after  his  death;  that  they  would 
then  so  to  Europe,  and  Mary  must  become 
proficient  in  French  so  that  while  in  Europe 
she  could  act  as  their  interpreter.  Evi- 
dence was  also  given  that  during  the  same 
period  Judge  Holt  told  the  servants  of  his 
house  on  two  occasions  that  Washington  D. 
Holt  would  have  charge  of  his  affairs  after 
his  death. 

It  was  also  proved  that  Judge  Holt  was 
born  in  or  about  the  year  1807,  in  the  state 
of  Kentucky,  and  that  until  1856  he  lived 
there,  excepting  a  few  years  when  he  prac- 
tised law  in*Mississippi ;  that  he  died  in  the 
city  of  Washington  in  August,  1894,  leaving 
an  estate  of  about  $180,000,  about  840,000  of 
which  consisted  of  real  estate  in  the  city  of 
Washington;  his  mother  died  in  1871,  pre- 
vious to  the  date  of  the  alleged  will,  Febru- 
ary 7,  1873. 

During  the  war  it  would  appear  that 
there  was  some  bitterness  of  feeling  engen- 
dered in  Judge  Holt's  mind  by  the  part  tak- 
en by  his  relatives,  most  of  whom  favored 
the  South,  and  some  of  whom  entered  its 
military  service.  Evidence  was  also  given 
on  the  part  of  contestants  tending  to  prove 
that  Judge  Holt,  prior  to  February  7,  1873, 
had  on  several  occasions  received  visits  at 
his  house  in  Washington  from  some  of  his 
nieces  and  nephews,  and  had  kindly  received 
them  and  spoken  kindly  of  them  to  others 
after  they  had  gone. 

Letters  of  his  were  received  in  evidence, 
without  objection,  dated  prior  to  February 
7,  1873,  directed  to  different  relatives  in 
Kentucky,  and  tending  to  show  pleasant  re- 
lations between  them,  while  letters  of  a  simi- 
lar nature  from  him  to  those  relatives,  dated 
subsequently  to  February  7,  1873,  and  up  to 
within  a  few  years  prior  to  his  death  in  1894, 
were  admitted,  but  under  an  objection  and 
exception  as  to  their  competency.  Evidence 


may  have  felt  differently  towards  her  father 
and  grandmother.  She  was  his  goddaugh- 
ter, and  she  testified  (after  the  evidence 
above  referred  to  on  the  part  of  contestants) 
that  she  frequently  visited  and  stayed  at 
Judge  Holt's  house,  and  in  1892  he  told  her 
that  he  was  an  old  man,  on  the  brink  of  hia 
grave,  but  that  he  had  provided  for  her,  and 
that  she  would  be  perfectly  independent,  and 
that  was  the  last  time  she  ever  saw  him; 
that  he  never  spoke  to  her  at  any  time  other- 
wise than  kindly  and  with  affection. 

Letters  indicative  of  interest  and  affection 
for  the  mother  of  Miss  Throckmorton  were 
put  in  evidence  by  proponents,  after  evidence 
of  that  character  had  been  given  by  contest- 
ants, in  relation  to  the  relatives  of  Judge 
Holt 

Other  evidence  was  given  upon  the  trial 
not  necessary  now  to  be  referred  to. 

To  the  question  whether  the  paper  filed  in 
court  on  August  26,  1895,  was  executed  by 
Joseph  Holt  as  his  last  will  and  testament, 
the  jury  answered  "No." 

To  the  fourth  question,  whether,  if  the  pa- 
per had  been  executed  by  Joseph  Holt  as  his 
last  will  and  testament,  the  same  had  been 
revoked  by  him,  the  jury  answered  "No;  be- 
cause it  was  not  executed." 

No  evidence  having  been  gifen  in  relation 
to  matters  referred  to  in  the  second  and 
third  questions,  the  jury  by  direction  of  the 
court  returned  a  negative  answer. 

Messrs.  Win.  G.  Johnson,  Calderoa 
Carlisle,  J.  J.  Darlington,  and  George  0. 
Fraser  for  plaintiffs  in  error. 

Messrs.  A.  S.  Worthington  and  J.  M. 
Wilson  for  defendants  in  error. 

Mr.  Justice  Peokham,  after  making  the 
above  statement  of  facts,  delivered  the  opin- 
ion of  the  court: 

Before  proceeding  to  a  discussion  of  the 
more  important  questions  involved  in  this, 
case  we  will  refer  to  two  decisions  of  the; 


and  exceptions,  of  declarations  of  an  un- 
friendly character  on  the  part  of  Judge  Holt 
towards  the  father  of  Miss  Throckmorton, 
and  also  towards  her  grandmother,  the  evi- 
dence tending  to  show  that  he  had  said  some 
time  after  the  date  of  February,  1873,  that 
the  Throckmortons  were  his  enemies,  and 
that  at  a  reception  given  by  President  Ar- 
thur, Judge  Holt  had  refused  to  shake  hands 
with  Major  Throckmorton,  the  father  of 
Miss  Josephine;  also  declarations  of  his  to 
his  servants  that  he  would  not  see  the 
Throckmortons,  these  declarations  having 
been  made  many  years  subsequently  to  Feb- 
ruary, 1873. 

All  of  this  class  of  evidence  was  offered  by 
the  contestants  in  support  of  their  allega- 
tion that  the  paper  was  a  forgery  as  well  as 
upon  the  issue  of  revocation. 

There  was  also  evidence  given  on  the  part 
of  the  proponents  tending  to  show  that  Miss 
Throckmorton  was  a  great  favorite  of  Judge 
Holt's,  and  that  his  feelings  of  affection  for 
her  had*  never  changed,  notwithstanding  he 


was  also  given,  subject  to  similar  objections  "trial  court  upon  questions  of  evidence,  in* 


which  we  think  there  was  error. 

The  witness,  P.  Tecumseh  Sherman,  had 
been  called  by  the  proponents  of  the  will  for 
the  purpose  of  proving  the  signature  of  his 
mother,  Mrs.  Ellen  B.  E.  Sherman,  and  had 
stated  that  in  his  opinion  the  signature  on 
the  paper  was  genuine.  He  did  not  testify 
as  to  the  genuineness  of  the  signature  of  his 
father,  as  Senator  John  Sherman,  the  broth- 
er of  the  General,  had  testified  that  in  his 
opinion  the  signature  was  genuine.  Subse- 
quently, when  the  case  was  with  them,  the 
contestants  called  as  a  witness  John  B.  Ran- 
dolph, who,  after  testifying  that  he  had  been 
employed  for  more  than  thirty  years  in  the 
office  of  the  Secretary  of  War,  and  that  he 
was  so  employed  while  General  Sherman 
had  acted  as  Secretary  and  also  when  he  had 
been  General  of  the  Army,  testified  that  he 
was  familiar  with  the  signature  of  General 
Sherman,  and  had  recently  re-examined  the 
signature  on  the  paper  in  question,  and  that 
in  his  opinion  the  signature  was  not  that  of 
General  Sherman.   Upon  cross-examination 
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he  wu  asked  hla  reason  for  that  opinion,  and 
among  others  stated  that  in  the  genuine  sig- 
nature of  General  Sherman  in  the  long  quirl 
on  the  capital  T  the  upper  and  lower  lines 
meet;  that  he  never  saw  one  in  which  they 
did  not  meet,  and  he  had  seen  thousands  of 
them.  In  response  to  a  further  question  on 
cross-examination  he  said  that  the  upper  and 
lower  lines  met  at  least  in  four  out  of  five 
signatures.  He  also  stated  that  another  rea- 
son for  his  belief  that  the  signature  was  not 
that  of  the  General  was  that  the  S  in  Sher- 
man differed  from  the  genuine  S  in  the  little 
stroke  at  the  lower  part  of  that  letter  where 
the  upward  stroke  crosses  the  staff;  that  it 
should  not  make  so  much  of  a  loop  or  so  pro- 
nounced a  loop  as  in  the  paper. 

The  proponents  in  rebuttal  called  as  a  wit- 
ness P.  Tecumseh  Sherman,  who  had  already 
been  sworn  in  relation  to  the  handwriting  of 
his  mother,  and  by  him  they  offered  to  prove 
that  this  failure  of  the  lines  to  meet  in  the 
letter  T  was  by  no  means  an  unusual  feature 
in  the  signature  of  his  father,  General  Sher- 
man, and  that  it  was  frequently,  if  not  ha- 
jbitually,  found  therein,  and  also  that  the 
g  loops  at  the  bottom  of  the  S,  as  large  as  that 
•  in  the  signature  to  the  paper,  were  also  usu- 
ally found.    The  court  excluded  this  evi- 
dence on  the  objection  of  contestants  that  it 
was  not  competent  as  rebuttal. 

We  think  this  evidence  was  competent  in 
that  character,  and  should  have  been  re- 
ceived. The  case  in  regard  to  the  genuine- 
ness of  the  paper  was  very  closely  contested, 
and  was  one  of  the  vital  points  in  the  trial. 
Evidence  had  been  given  on  both  sides,  and 
witnesses  of  the  highest  character  and  re- 
spectability had  differed  in  regard  to  the 
genuineness  of  the  signatures.  Although 
the  court,  when  the  case  was  first  with  the 
proponents,  had  notified  counsel  that  they 
must  offer  all  the  evidence  they  proposed  to 
offer  upon  the  subject  before  they  first  rested 
their  case,  and  in  accordance  with  such  deci- 
sion they  had  proceeded  to  give  further  evi- 
dence, we  are  not  able  to  see  how  that  fact 
is  material  at  this  point.  Counsel  for  the 
proponents  could  not  anticipate  what  evi- 
dence would  be  (given  by  their  opponents,  nor 
what  reasons  might  be  offered  by  a  witness 
as  the  ground  for  an  opinion  against  the 
genuineness  of  any  signature  on  the  paper. 
When  Mr.  Randolph  therefore  was  examined, 
and  stated  his  opinion  that  the  signature  on 
the  paper  was  not  that  of  General  Sherman, 
he  was  naturally  asked  on  cross-examina- 
tion if  there  were  any  particular  reason  why 
he  had  come  to  that  conclusion,  and  in  giv- 
ing that  reason  he  stated  the  failure  of  the 
lines  to  meet  in  the  letter  T,  and  the  pecu- 
liarity of  the  loop  in  the  letter  S.  The  pro- 
ponents could  surely  not  be  expected  to  antic- 
ipate that  the  letter  T  or  the  letter  S  would 
be  the  particular  subject  of  criticism  by  any 
witness  on  the  other  side,  nor  what  the  char- 
acter of  the  criticism  might  be.  There  was 
nothing  to  call  their  attention  to  the  ques- 
tion, and  in  the  nature  of  things  it  is  plain 
the  alleged  peculiarities  suggested  by  Mr. 
Randolph  could  not  have  been  anticipated  be- 


fore they  were  spoken  of  by  the  witness. 
Under  these  circumstances  it  seems  to  us  it 
was  proper  evidence  in  rebuttal,  and  that  it 
was  most  important  and  material  to  show  by 
a  perfectly  competent  and  absolutely  disin- 
terested witness,  the  son  of  General  Sher- 
man himself,  that  the  peculiarities  testified 
to  by  Mr.  Randolph  were  in  fact  no  pecu- 
liarities, and  were  frequently  if  not  habitu-g 
ally  present  in  the  genuine  signature.  Theg 
fart  that,  after  the* witness  Randolph  had* 
testified  that  he  never  saw  one  signature  of 
General  Sherman's  in  which  the  lines  in  the 
capital  T  did  not  meet,  he  subsequently  stat- 
ed that  they  met  certainly  as  often  as  four 
out  of  five  times,  did  not  render  the  proposed 
evidence  of  Mr.  Sherman  immaterial  when  it 
was  offered  to  be  shown  by  him  that  these 
lines  not  only  frequently,  but  habitually, 
met.  It  is  possible  to  imagine  that  the  sig- 
natures of  General  Sherman  which  Mr.  Ran- 
dolph had  examined  in  the  War  Department 
would  bear  out  his  statement  that  the  meet- 
ing of  these  lines  occurred  at  least  as  often 
as  in  four  out  of  five  of  the  signatures,  while 
in  those  examined  by  the  son  of  the  General, 
and  with  which  he  was  familiar,  a  failure  to 
meet  might  be  frequent,  if  not  habitual,  and 
thus  there  might  be  no  contradiction  between 
the  two  witnesses ;  but  such  a  case  would  be- 
highly  improbable  to  say  the  least,  and  we 
think  that  if  Mr.  Sherman  had  been  permit- 
ted to  testify  upon  the  subject,  and  had  in 
fact  testified  in  accordance  with  the  offer, 
such  testimony  would  have  been  most  mate- 
rial as  affecting  the  reasons  given  by  Mr. 
Randolph  for  his  belief  that  the  signature- 
was  not  that  of  General  Sherman.  This 
might  be  true  without  impeaching  in  any  de- 
gree the  integrity  of  Mr.  Randolph  or  his  in- 
tention to  testify  what  be  believed  to  be  the 
truth.  As  neither  witness  saw  the  signature: 
made,  it  was  a  matter  of  opinion  with  each, 
and  while  either  might  have  been  mistaken, 
such  mistake  would  not  necessarily  affect 
the  character  of  the  witness.  It  was  not  a 
case  where  the  discretion  of  the  judge  was 
appealed  to.  It  was  a  case  of  strict  right, 
and  we  are  of  opinion  that  the  court  below 
erred  in  refusing  to  admit  the  evidence.  In 
such  a  case  as  this,  where  there  was  no  evi- 
dence by  an  eyewitness  as  to  the  signatures 
of  the  parties,  it  became  of  the  greatest  im- 
portance that  no  admissible  evidence  should 
be  excluded  when  offered  upon  the  question 
of  their  genuineness.  For  this  error  we 
think  a  new  trial  will  have  to  be  granted. 

Again,  in  the  course  of  the  trial  the  con- 
testants called  a  Mrs.  Briggs  as  a  witness, 
and  proved  by  her  that  she  was  a  journalist 
by  profession  and  had  made  literature  her 
business  in  life,  and  that  she  had  received 
instruction  from  Judge  Holt  in  the  line  of0 
composition  in  the  English  language;  thute 
she  had  gone  to  him'and  asked  his  advice? 
about  a  series  of  articles  written  by  her,  be- 
cause she  had  been  informed  that  he  was  a 
master  of  the  English  language;  that  he  was 
her  master  and  teacher  in  such  matters.  She 
was  also  somewhat  familiar  with  his  hand- 
writing, and  stated  that  in  her  opinion  th* 
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signature  "J.  Holt"  to  the  paper  in  question 
was  not  the  signature  of  Judge  Holt.  She 
was  then  asked :  "Have  you  formed  that  opin- 
ion in  any  respect  upon  any  matter  except 
the  mere  handwriting?"  This  was  objected 
to  and  admitted  under  an  exception.  The 
witness  answered  that  she  had,  that  it  was 
from  the  composition:  "More  the  composi- 
tion, as  well  as  the  writing." 

Other  witnesses  were  called  who  were  per- 
mitted to  prove  that  they  formed  their  opin- 
ions in  regard  to  the  paper  from  its  composi- 
tion and  style,  and  their  knowledge  of  Judge 
Holt's  legal  and  literary  attainments,  as 
well  as  from  their  familiarity  with  his  hand- 
writing. One  witness  was  asked  thiB  ques- 
tion: "Let  me  call  your  attention  to  the 
use  of  the  word  'inherit'  in  that  paper,  in  the 
middle  paragraph.  From  your  knowledge 
of  General  Holt's  characteristics  and  his  way 
of  expressing  himself,  what  do  you  think  as 
to  that  being  his  expression?"  This  ques- 
tion was  duly  objected  to  and  the  grounds 
fully  stated,  but  the  court  overruled  the  ob- 
jection and  permitted  the  witness  to  answer, 
which  he  did  by  saying  that  he  did  not  think 
the  testator  would  use  that  expression. 

The  counsel  for  the  contestants  say  that 
these  rulings  were  right,  but  that  if  there 
were  any  error,  it  was  cured  by  the  subse- 
quent charge  of  the  court  to  the  jury,  given 
upon  the  request  of  counsel  for  the  contest- 
ants, in  which  the  jury  were  instructed  "to 
disregard  any  opinion  aa  to  whether  Joseph 
Holt  wrote  the  paper  in  controversy  that 
may  have  been  expressed  by  any  of  the  wit- 
nesses for  the  caveators  in  this  case  so  far  as 
such  opinion  was  based  upon  anything  but 
the  handwriting  of  the  paper.  In  so  far  as 
any  such  opinion  may  nave  been  based  in 
whole  or  in  part  upon  the  composition  of  the 
paper  or  the  expressions  contained  in  it,  or 
the  legal  or  literary  attainments  of  said  Jo- 
seph Holt,  they  are  withdrawn  from  the  con- 
sideration of  the  jury.  But  all  other  evi- 
*■  dence  which  has  been  admitted  in  this  case 
§  bearing  upon  the  legal  attainments  and  lit- 
*  erary  style  of  said'Joseph  Holt  remains  as 
competent  evidence  for  the  consideration  of 
the  jury,  along  with  the  other  evidence  in 
the  case  bearing  upon  the  question  of  the 
genuineness  of  said  paper." 

The  general  rule  is  that  if  evidence  which 
may  have  been  taken  in  the  course  of  a  trial 
be  withdrawn  from  the  consideration  of  the 
jury  by  the  direction  of  the  presiding  judge, 
that  such  direction  cures  any  error  which 
may  have  been  committed  by  its  introduc- 
tion. Pennsylvania  Co.  v.  Roy,  102  TJ.  S. 
452,  26  L.  ed.  142;  Hopt  v.  Utah,  120  U.  S. 
430,  438,  30  L.  ed.  708,  711,  7  Sup.  Ct.  Rep. 
614.  But  yet  there  may  be  instances  where 
such  a  strong  impression  has  been  made  up- 
on the  minds  of  the  jury  by  illegal  and  im- 
proper testimony,  that  its  subsequent  with- 
drawal will  not  remove  the  effect  caused  by 
its  admission,  and  in  that  case  the  general 
objection  may  avail  on  appeal  or  writ  of  er- 
ror. This  was  stated  by  Mr.  Justice  Field 
in  Bopt  v.  Utah,  120  U.  8.  430,  30  L.  ed.  708, 
7  Sup.  Ct  Rep.  614.   And  see  Waldron  v. 


Waldron,  156  U.  S.  361,  383,  39  L.  ed.  453, 

459,  15  Sup.  Ct  Rep.  383. 

There  may  also  be  a  defect  in  the  language 
of  the  attempted  withdrawal,  whether  it  was 
sufficiently  definite  to  clearly  identify  the 
portion  to  be  withdrawn.  This  evidence  was 
regarded  upon  the  trial  as  of  considerable 
importance.  The  question  of  its  admissibil- 
ity was  raised  in  the  early  stages  of  the  trial, 
and  the  evidence  was  excluded.  It  was 
again  raised  while  the  case  was  with  the  con- 
testants and  the  evidence  admitted  at  their 
instance,  and  several  witnesses  sworn  in  re- 
gard to  it  After  that  an  effort  was  made 
on  the  part  of  the  proponents  to  give  testi- 
mony in  their  favor  on  this  question,  and  it 
was  refused  as  not  rebutting  in  its  charac- 
ter. It  is  not  a  case  therefore  of  the  intro- 
duction of  merely  irrelevant  evidence,  such 
as  was  stated  in  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  452, 26  L.  ed.  142 ;  nor  like  the  case 
of  Bopt  v.  Utah,  120  U.  S.  430,  30  L.  ed.  708, 
7  Sup.  Ct.  Rep.  614,  where  the  testimony  of 
a  single  witness,  a  physician,  as  to  the  direc- 
tion from  which  the  blow  was  delivered,  had 
been  admitted,  and  where  it  was  held  that  if 
it  had  been  erroneously  admitted,  its  subse- 
quent withdrawal  from  the  case  with  the  ac- 
companying instructions  cured  the  error. 
That  was  a  plain  question  of  evidence  on  a 
single  point  and  on  the  part  of  one  witness 
only. 

Here  was  a  case  where  several  witnesses  ^ 
gave  opinions  in  regard  to  the  handwriting  g 
in  the  disputed  paper,  based  upon 'their  7 
knowledge  of  the  handwriting  of  Judge  Holt 
and  also  based  upon  their  familiarity  with 
his  legal  attainments  and  with  his  charac- 
teristics of  style  and  composition,  while  oth- 
ers based  their  opinions  upon  handwriting 
only.  Which  were  the  witnesses  that  based 
their  opinions  partly  upon  both  foundations, 
the  jury  could  not  be  expected  to  accurately 
recall  after  a  long  trial  lasting  several 
weeks.  Nevertheless  it  was  called  upon  to 
separate  and  cast  aside  that  portion  of  the 
evidence  which  had  been  based  upon  such 
facts,  and,  after  excluding  that  evidence,  de- 
termine as  to  the  value  of  the  remaining 
opinions  based  upon  knowledge  of  handwrit- 
ing only.  It  is  at  least  questionable 
whether  the  case  does  not  come  within  the 
exception  to  the  rule  by  reason  of  the  pos- 
sible impression  producea  upon  the  jury  dur- 
ing the  long  trial,  in  which  the  evidence  of 
several  witnesses  upon  this  point  was  given 
after  much  opposition  and  long  argument  as 
to  its  admissibility. 

The  witnesses  who  testified  upon  both 
knowledge  of  handwriting  and  familiarity 
with  the  style  and  legal  attainments  of 
Judge  Holt  may  have  made  the  deeper  im- 
pression upon  the  jury,  and  they  may  have 
failed  to  realize  that  it  was  those  particular 
witnesses  whose  evidence  on  the  subject  was 
to  be  withdrawn.  And  while  the  opinions  of 
these  witnesses  as  to  the  handwriting  of  the 
deceased  were  withdrawn,  yet  their  evidence 
as  to  the  legal  attainments  and  composition 
and  style  of  Judge  Holt  was  to  remain  as 
competent  evidence  in  the  case.    All  this  was 
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called  for  by  the  direction*,  and  without 
naming  a  single  witness  or  recalling  to  the 
jury  the  fact  that  it  was  his  particular  opin- 
ion regarding  the  handwriting  which  was 
withdrawn.  This  was  a  somewhat  difficult 
task  for  any  mind,  and  there  was  no  cer- 
tainty under  such  general  directions  that  it 
was  properly  understood,  or  that  with  the 
best  intentions  it  was  fully  performed.  In 
such  a  case  as  this  and  under  the  particular 
facts  herein  we  think  the  names  of  the  wit- 
nesses should  have  been  given  and  the  spe- 
cific evidence  which  was  given  by  them  and 
which  was  to  be  withdrawn  should  have  been 
pointed  out. 
c  The  court,  be  it  remembered,  was  not  Te- 
l: sponsible  for  the  character  of  the  directions. 
*  It  simply  gave  them  as  asked  for  bythe  con- 
testants and  in  the  language  prepared  by 
their  counsel,  and  whatever  they  lacked  in 
the  way  of  precision  and  certainty  is  not  the 
fault  of  the  court. 

It  would  appear  that  the  counsel  felt  the 
doubt  as  to  the  admissibility  of  the  evidence, 
and  after  striving  bo  hard  to  get  it  in,  when 
they  desired  it  to  be  withdrawn  they  were 
under  an  obligation  to  have  it  done  plainly 
and  certainly.  Upon  the  particular  facts  of 
this  case,  while  not  impairing  the  force  of 
the  general  rule,  we  are  of  opinion  that  the 
withdrawal  was  far  too  uncertain  to  be  of 
any  avail. 

We  are  thus  brought  to  a  consideration 
of  the  merits  of  the  question  decided  by  the 
court  below.  Is  the  opinion  of  a  witness  as 
to  the  genuineness  of  the  handwriting  found 
in  the  paper,  based  in  part  upon  the 
knowledge  of  the  witness,  of  the  character 
and  style  of  composition  and  the  legal 
and  literary  attainments  of  the  indi- 
vidual whose  handwriting  it  purports  to 
be,  competent  to  go  to  the  jury  upon  that 
question?  If  he  is  able  to  give  an  opinion 
without  such  evidence,  and  from  his  fa- 
miliarity alone  with  the  handwriting,  con 
the  attempt  be  permitted  to  corroborate  or 
strengthen  such  an  opinion  by  this  kind  of 
evidence?  We  think  not.  An  expert  in  re- 
gard to  handwriting  is  one  who  has  become 
familiar  with  the  handwriting  of  the  individ- 
ual in  regard  to  whom  the  question  is  raised. 
Handwriting  is  a  physical  matter,  and  does 
not  in  itself  represent  any  characteristics  of 
the  writer  as  to  composition  or  general  style, 
or  as  to  his  literary  or  legal  attainments.  It 
is  to  be  seen  and  the  characters  recognized 
by  the  eye.  But  the  process  of  his  mind  and 
the  language  or  style  in  which  in  the  opin- 
ion of  a  witness  the  person  habitually  clothes 
his  thoughts,  are  not  matter  of  expert  evi- 
dence, proper  to  be  presented  to  a  jury,  for 
the  purpose  of  determining  whether  the 
paper  presented  is  or  is  not  in  the  handwrit- 
ing of  the  particular  individual,  in  regard 
to  whom  the  inquiry  is  made.  The  fact  may 
of  course  be  proved  that  the  person  was  a 
man  of  intelligence,  education,  high  legal  at- 
tainments, refinement,  and  not  addicted  to 
coarseness  in  speech  or  writing,  and  the  in- 
ference may  be  sought  to  be  drawn  from  the 


his  composition  and  is  or  Is  not  his  haud-J; 
writing;  but  where  it  is  material  th«*infer>* 
ence  is  for  the  jury,  and  taking  the  opinion 
of  the  witness  in  that  regard  is  to  take  his 
opinion  upon  the  very  subject  to  be  decided 
by  the  jury,  and  is  not  at  all  a  proper  case 
for  opinion  evidence. 

We  think  the  court,  therefore,  erred  in 
permitting  witnesses  to  give  an  opinion  as 
to  the  genuineness  of  handwriting  founded 
partly  upon  knowledge  and  familiarity  with 
the  legal  attainments,  the  style  and  compo- 
sition of  the  individual  whose  handwriting 
was  in  controversy,  and  as  corroborative  of 
their  opinion  from  knowledge  of  handwrit- 
ing alone. 

The  two  points  above  indicated  in  which 
we  think  the  trial  court  fell  into  error  re- 
quire the  reversal  of  this  judgment  and  the 
granting  of  a  new  trial,  but  there  are  other 
questions  in  the  case  which  are  fully  pre- 
sented by  the  record,  and  which  have  been 
most  ably  and  exhaustively  argued  by  coun- 
sel on  both  sides.  These  questions  will 
necessarily  arise  at  the  very  threshold  of  the 
case  when  it  comes  on  for  trial  again,  and 
we  think  it  is  our  duty  to  express  our  views 
in  relation  to  them.  They  relate  to  certain 
evidence  upon  the  issues  of  forgery  and  rev- 
ocation. 

And  first,  as  to  forgery.  The  paper  in 
question  was  propounded  as  the  will  of 
Joseph  Holt. 

The  facts  set  forth  in  the  statement  pre- 
fixed to  this  opinion  show  the  case  to  be 
one  of  an  extraordinary  nature.  There  be- 
ing no  proof  in  regard  to  the  history  or 
whereabouts  of  the  paper  before  it  was  re- 
ceived by  the  register  of  wills,  and  the  evi- 
dence pro  and  con  as  to  its  genuineness  hav- 
ing been  received  upon  the  trial,  the  question 
arises  as  to  the  admissibility  of  the  various 
declarations  of  the  deceased,  and  also  of  his 
letters  to  different  relatives  living  in  Ken- 
tucky and  other  states,  which  it  is  claimed 
tend  to  show  the  improbability  of  the  de- 
ceased making  such  a  disposition  of  his  prop- 
erty as  is  made  in  the  paper  in  controversy. 
(They  are  referred  to  in  the  statement  of 
facts  above  given.)  The  question  is,  in 
other  words,  Can  the  contestants  prove  by 
unsworn  oral  declarations  and  by  letters  of 
the  deceased  facts  from  which  an  inference 
is  Bought  to  be  drawn  that  the  disposition  of 
the  property  as  made  in  the  paper  is  improb-n 
able,  and  that  the  paper  was  therefore  ag 
forgery?  *The  decisions  of  the  state  courts* 
as  to  the  admissibility  of  this  kind  of  evi- 
dence are  not  in  accord.  Many  of  them  are 
cited  in  the  margin.f   Those  included  in 


tClass  A.  Boylan  v.  Meeker,  28  N.  J.  L.  274  ; 
RvtUnu  v.  Ratling,  36  N.  J.  Eq.  608;  dor  don't 
Gate,  SO  N.  J.  Eq.  807,  424,  26  AtL  268 ;  Hay  at 
t.  West,  87  Ind.  21;  Kennedy  v.  Upthatc,  64 
Tex.  411;  Mooney  v.  Olten,  22  Kan.  60; 
Thompson  v.  Opdegraff,  8  W.  Va.  620;  Couch 
v.  Battham,  27  W.  Va.  706,  55  Am.  Rep.  846; 
Dinget  v.  Branson,  14  W.  Va.  100;  Oibton  v. 
CHbson,  24  Mo.  227;  Gate  thorn  v.  II  ay  net,  24 
Mo.  230 ;  Walton  v.  KendrieM,  122  Mo.  504,  29 
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L.  B.  A.  701,  27  S.  W.  872 ;  Oomttock  v.  Had. 
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claw  A  favor  the  exclusion  of  such  evidence, 
while  those  in  class  B  favor  its  admission. 
The  principle  of  exclusion  was  favored  by 
Chancellor  Kent,  and  also  by  Justices  Wash- 
ington, Story,  Livingston,  and  Thompson,  all 
of  whom  once  occupied  seats  upon  the  bench 
of  this  court. 

The  cases  cited  in  the  two  classes  do  not 
all,  or  even  a  majority  of  them,  deal  with  the 

Suestion  of  forgery,  but  many  of  them  treat 
lie  subject  of  declarations  of  a  deceased  per- 
son upon  a  principle  which  would  admit  or 
exclude  them  in  a  case  where  forgery  was 
the  issue.  It  is  not  possible  to  comment 
upon  each  of  the  cases  cited  in  these  lists, 
without  unduly  extending  this  opinion.  We 
can  only  refer  to  the  two  classes  generally, 
a  and  state  what  we  think  are  the  questions 
{;  decided  by  them. 

•  *  In  the  cases  contained  in  class  A,  it  is  held 
that  declarations,  either  oral  or  written, 
made  by  a  testator,  either  before  or  after  the 
date  of  the  alleged  will,  unless  made  near 
enough  to  the  time  of  its  execution  to  become 
a  part  of  the  res  geatoB,  are  not  admissible  as 
evidence  in  favor  of  or  against  the  validity 
of  the  will.  The  exception  to  the  rule  as  ad- 
mitted by  these  cases  is  that  where  the  is- 
sue involves  the  testamentary  capacity  of 
the  testator,  and  also  when  questions  of  un- 
due inlluence  over  a  weakened  mind  are  the 
subject  of  inquiry,  declarations  of  the  testa- 
tor made  before  or  after,  and  yet  so  near  to 
the  time  of  the  execution  of  the  will  as  to 
permit  of  the  inference  that  the  same  state 
of  mind  existed  when  the  will  was  made,  are 
admissible  for  the  purpose  of  supporting  or 
disproving  the  mental  capacity  of  the  testa- 
tor to  make  a  will  at  the  time  of  the  execu- 
tion of  the  instrument  propounded  as  such. 
These  declarations  are  to  be  admitted,  not 
in  any  manner  as  proof  of  the  truth  of  the 
statements  declared,  but  only  for  the  purpose 
of  showing  thereby  what  in  fact  was  the 
mental  condition,  or,  in  other  words,  the 
mental  capacity,  of  the  testator  at  the  time 
when  the  instrument  in  question  was  exe- 
cuted. 

The  eases  contained  in  class  B  favor  gen- 
erally the  admission  of  declarations  of  the 
deceased  made  under  similar  conditions  in 
which  declarations  are  excluded  by  the  cases 
in  class  A. 

If  declarations  of  the  character  now  under 
consideration  are  admissible    when  made 


prior  to  the  execution  of  the  alleged  will, 
although  not  after  it,  then  a  large  part  of 
the  evidence  in  this  case  as  to  the  oral  and 
written  declarations  of  the  deceased  was 
properly  admitted  upon  the  issue  of  forgery, 
because  such  declarations  may  have  all  been 
made  before  the  forgery  was  executed,  the 
date  of  the  paper  not  furnishing  any  evi- 
dence of  the  time  when  it  was  in  fact  pre- 
pared. The  forger  could  not  be  permitted, 
by  giving  a  date  to  the  instrument,  to  fix 
the  time  subsequent  to  which  the  declara- 
tions should  be  excluded. 

But  we  see  no  good  ground  for  the  distinc- 
tion. The  reasons  for  excluding  them  after 
the  date  of  the  will  are  just  as  potent  when 
they  were  made  prior  thereto.  When  made 
prior  to  the  will,  it  is  said  they  indicate  an 
intention  as  to  a  testamentary  disposition^ 
of  property  thereafter  to  be  made,  and  thatg 
such'ieclarations  maybe  corroborative  of  the* 
other  testimony  as  to  what  is  contained  in 
the  will,  as  is  said  by  Hellish,  L.  J.  in  Bug- 
den  v.  8t.  Leonards,  L.  R.  1  Prob.  Div.  154, 
251  (a  case  of  a  lost  will),  or  else  they  in- 
dicate the  feeling  of  the  deceased  towards 
his  relatives,  from  which  an  inference  is 
sought  that  a  testamentary  provision  not  in 
accordance  with  such  declarations  would  be 
forged.  The  declarations  are,  however,  un- 
sworn in  either  case,  and  if  they  are  inad- 
missible on  that  ground  when  made  subse- 
quent to  the  execution  of  the  will,  they 
would  be  also  inadmissible  when  made  prior 
to  its  execution.  In  Den  em  dem.  Stevens 
v.  Vanoleve,  4  Wash.  C.  C.  262,  265,  Fed.  Cas. 
No.  13,412,  Mr.  Justice  Washington  said 
that  declarations  of  the  deceased,  prior  or 
subsequent  to  the  execution  of  the  will,  were 
nothing  more  than  hearsay,  and  there  was 
nothing  more  dangerous  than  their  admis- 
sion, either  to  control  the  construction  of  the 
instrument  or  to  support  or  destroy  its 
validity.  Judge  Pennington  concurred  in 
those  views. 

After  much  reflection  upon  the  subject, 
we  are  inclined  to  the  opinion  that  not  only 
is  the  weight  of  authority  with  the  cases 
which  exclude  the  evidence  both  before  and 
after  the  execution,  but  the  principles  upon 
which  our  law  of  evidence  is  founded  neces- 
sitate that  exclusion.  The  declarations  are 
purely  hearsay,  being  merely  unsworn  dec- 
larations, and  when  no  part  of  the  ret  geslos 
are  not  within  any  of  the  recognized  excep- 


Am.  Dec.  100;  Bhailer  v.  Bumstead,  99  Mass. 
112;  Lane  v.  Moore,  151  Mass.  87,  23  N.  B. 
828 ;  Robinson  r.  Hutohinson,  26  Vt  S8,  80  Am. 
Dec.  298 ;  where  the  evidence  was  received,  but 
the  inquiry  was  as  to  mental  capacity,  tbe  tes- 
tatrix being  greatly  broken  and  enfeebled  in 
mind  and  capacity  and  of  advanced  age ;  Jack- 
ton  em  dem.  Cos  v.  Knfjfen,  2  Johns.  SI,  8  Am. 
Dec.  S90 ;  Jackaon  ex  dem.  Brovm  v.  Betts,  6 
Cow.  877 ;  Waterman  v.  Whitney,  11  N.  Y.  157, 
62  Am.  Dec.  71,  citing  many  cases ;  Johnson  v. 
Hicks,  1  Lans.  150;  Mart  v.  MeOlynn,  88  N. 
T.  857 ;  Leslie  v.  MoMurtry,  60  Ark.  801,  80  8. 
W.  88 ;  Den  ea  dem.  Btevens  v.  Vancleve,  4 
Wash.  C.  C.  262,  Fed.  Cas.  No.  18,412;  Provis 
v.  Reed,  5  Blng.  485 ;  1  Bedf.  Wills,  4th  ed.  pp. 
556,  557;  Glllett,  Ev.  I  281;  Bchouler,  Wills, 
3d  ed.  !  817a. 


Class  B.  Turner  v.  Hand,  8  Wall,  Jr.  88,  92, 
107,  Fed.  Cat.  No.  14,257;  Johnson  v.  Brown, 
51  Tex.  65 ;  Swops  v.  Donnelly,  190  Pa.  417,  42 
Atl.  882;  Taylor  Will  Case,  decided  by  surro- 
gate of  New  York  county,  10  Abb.  Pr.  N.  S.  800, 
306.  This  case  was  reversed  sub  nom.  Boiciand 
v.  Taylor,  In  the  court  of  appeals  on  a  question 
of  fact,  but  no  opinion  Is  reported ;  53  N.  Y. 
627 ;  Davis  v.  Elliott,  55  N.  J.  Bq.  473,  86  AtL 
1092;  claimed  by  respondents  to  be  adverse  to 
BoyUtn  v.  Meeker,  which  la  not  referred  to, 
neither  Is  the  question  Itself  discussed,  although 
evidence  of  this  nature  seems  to  have  been  re- 
ceived, without  objection ;  Hojtpe  v.  Byers,  60 
Md.  381 ;  Surge  v.  Hamilton,  72  Oa.  668,  624 ; 
Bugden  v.  St.  Leonards,  L.  E.  1  Prob.  Div.  154 ; 
Oollagan  v.  Burns,  57  Me.  449,  by  an  equally 
divided  court;  1  Philllm.,  Keel.  Bep.  447-460. 
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tlona  admitting  evidence  of  that  kind.  Al- 
though in  some  of  the  cases  the  remark  is 
made  that  declarations  are  admissible  which 
tend  to  show  the  state  of  the  affections  of 
the  deceased  as  a  mental  condition,  yet  they 
are  generally  stated  in  cases  where  the  men- 
tal capacity  of  the  deceased  is  the  subject  of 
the  inquiry,  and  in  those  cases  his  declara- 
tions on  that  subject  are  just  as  likely  to  aid 
in  answering  the  question  as  to  mental  capac- 
ity as  those  upon  any  other  subject.  But 
if  the  matter  in  issue  be  not  the  mental 
capacity  of  the  deceased,  then  such  unsworn 
declarations,  as  indicative  of  the  state  of  his 
affections,  are  no  more  admissible  than 
would  be  his  unsworn  declarations  as  to  any 
other  fact. 

When  they  are  not  a  part  of  the  res  gesta>, 
declarations  of  this  nature  are  excluded  be- 

*  cause  they  are  unsworn,  being  hearsay  only, 
Jj  and  where  they  are  claimed  to  be  admissible 

*  on  the  groundTthat  they  are  said  to  indicate 
the  condition  of  mind  of  the  deceased  with 
regard  to  his  affections,  they  are  still  un- 
sworn declarations,  and  they  cannot  be  ad- 
mitted if  other  unsworn  declarations  are  ex- 
cluded. In  other  words,  there  is  no  ground 
for  an  exception  in  favor  of  the  admissibil- 
ity of  declarations  of  a  deceased  person  as  to 
the  state  of  his  affections,  when  the  mental 
or  testamentary  capacity  of  the  deceased  is 
not  in  issue.  When  such  an  issue  is  made, 
it  is  one  which  relates  to  a  state  of  mind 
which  was  involuntary  and  over  which  the 
deceased  had  not  the  control  of  the  same  in- 
dividual, and  his  declarations  are  admitted, 
not  as  any  evidence  of  their  truth  but  only 
because  he  made  them,  and  that  is  an  origi- 
nal fact  from  which,  among  others,  light  is 
■ought  to  be  reflected  upon  the  main  issue 
of  testamentary  capacity.  The  truth  or 
falsity  of  such  declarations  is  not  important 
upon  such  an  issue  (unless  that  for  the  pur- 
pose of  showing  delusion  it  may  be  necessary 
to  give  evidence  of  their  falsity ) ,  but  the  mere 
fact  that  they  were  uttered  may  be  most  ma- 
terial evidence  upon  that  issue.  The  decla- 
rations of  the  sane  man  are  under  his  con- 
trol, and  they  may  or  may  not  reflect  his 
true  feelings,  while  the  utterances  of  the 
man  whose  mind  is  impaired  from  disease  or 
old  age  are  not  the  result  of  reflection  and 
judgment,  but  spontaneous  outpourings 
arising  from  mental  weakness  or  derange- 
ment. The  difference  between  the  two,  both 
as  to  the  manner  and  subject  of  the  declara- 
tions, might  be  obvious.  It  is  quite  appar- 
ent therefore  that  declarations  of  the  de- 
ceased are  properly  received  upon  the  ques- 
tion of  his  state  of  mind,  whether  mentally 
strong  and  capable  or  weak  and  incapable, 
and  that  from  all  the  testimony,  including 
his  declarations,  his  mental  capacity  can 
probably  be  determined  with  considerable 
accuracy.  Whether  the  utterances  are  true 
or  false  cannot  be  determined  from  their  mere 
statement,  and  they  are  without  value  as 
proof  of  their  truth,  whether  made  by  the 
sane  or  insane,  because  they  are  in  either  case 
unsworn  declarations. 

Thus  tt  is  said  in  Bhailer  v.  Bumstead,  99 


Mass.  112,  which  is  one  of  the  cases  cited  in 
the  margin  in  class  A :  "Intention,  purpose, 
mental  peculiarity  and  condition  are  mainly  a 
ascertainable  through  the  medium  afforded^ 
by  the  power  of  language.*  Statements  and* 
declarations,  when  the  state  of  the  mind  is 
the  fact  to  be  shown,  are  therefore  received 
as  mental  acts  or  conduct.  The  truth  or 
falsity  of  the  statement  is  of  no  conse- 
quence." The  testatrix  in  the  above  case 
died  in  1805,  at  the  age  of  ninety-one,  hav- 
ing executed  a  will  in  1851,  another  in  1853, 
and  a  codicil  thereto  in  1857;  and  among 
other  issues  raised  was  one  of  testamentary 
capacity.  The  declarations  that  were  held 
admissible  were  only  for  the  purpose  of  show- 
ing "what  manner  of  person  she  was  "  who 
uttered  them.  They  were  used  to  throw 
light  upon  an  alleged  state  of  mind  which 
was  involuntary  and  the  result  of  disease 
and  old  age.  If  used  for  any  other  purpose 
they  were  not  admissible,  said  the  court,  be- 
cause they  were  mere  hearsay  and  could 
never  be  explained  or  contradicted  by  the 
person  who  uttered  them.  *  j 

And  so  in  Gibson  v.  Gibson,  24  Mo.  227,' 
the  court  said  such  declarations  were  admitted 
when  it  was  proposed  to  show  the  condition 
of  the  testator's  mind  or  to  show  the  state 
of  his  affections,  but  never  as  a  mere  narra-; 
tive  of  facte.  The  latter  remark  is  explained' 
in  the  next  case  in  the  same  volume  (p.  236),; 
the  opinion  in  which  was  delivered  by  the 
same  judge,  by  which  it  is  seen  that  such 
evidence  was  admissible  only  on  the  issue  of 
insanity.  See  pages  238  and  239,  where  the. 
point  is  plainly  made  that  there  must  be  a 
foundation  of  that  kind  in  order  to  let  in 
the  proof  of  declarations  as  to  his  affections,' 
which  could  only  be  admitted  on  such  an  is-' 
sue. 

And  it  was  also  said  in  Waterman  v.  Whit- 
ney, 11  N.  Y.  157,  that  to  receive  declara- 
tions when  no  such  issue  was  involved  would 
be  attended  "with  all  the  dangers  which 
could  grow  out  of  changes  of  purpose,  or  of 
external  motives  operating  upon  an  intelli- 
gent mind.  No  such  dangers  would  attend 
the  evidence  upon  inquiries  in  relation  to  the 
sanity  or  capacity  of  the  testator."  To  the 
same  effect  is  Boylan  v.  Meeker,  28  N.  J.  L. 
274,  cited  in  class  A.  It  is  therefore  clear 
that  as  their  truth  in  such  an  issue  is  not  of 
importance,  and  their  materiality  lies  only 
in  the  fact  that  they  were  made,  the  princi- 
ple of  rejecting  unsworn  declarations  has  no 
application.  But  when  it  is  sought  to  prove 
them  as  coming  from  one  about  whose  per-© 
feet  mental  capacity  there  is  no  dispute,  al-£ 
thoughthey  relate  to  the  alleged  state  of  his* 
affections  when  made,  the  only  possible  im- 
portance of  such  declarations  rests  in  the 
claim  that  they  are  true,  and  an  inference  is 
sought  to  be  drawn  which  is  founded  wholly 
upon  the  assumption  of  their  truth.  Now 
if  their  only  value  rest  upon  that  assump- 
tion, then  the  fact  that  they  are  unsworn 
declarations  brings  them  at  once  with- 
in the  bar  of  the  general  rule  of 
evidence  that  unsworn  declarations  are  not 
admissible.   As  indicative  of  mental  capaci- 
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ty  they  are  original  evidence  sworn  to  by  the 
witness,  but  as  evidence  of  the  truth  of  the 
statement  declared  they  are  simply  un- 
sworn declarations,  and  should  be  excluded 
accordingly. 

The  cases  mentioned  in  class  B  proceed  up- 
on a  totally  different  theory,  vie.,  that  the 
declarations  may  be  true  and  are  made  by  a 
person  who  knows  all  about  the  subject,  and 
they  are  therefore  proper  to  be  submitted 
to  the  jury  for  what  that  body  may  regard 
their  worth,  although  it  is  admitted  that  it 
is  a  very  dangerous  kind  of  evidence.  We 
are  familiar  with  the  case  of  Bugden  v.  Bt. 
Leonards,  L.  R  1  Prob.  Div.  154.  Cock- 
burn,  Chief  Justice,  in  that  case  favored  the 
admission  of  declarations  of  the  testator  as 
secondary  evidence  of  the  contents  of  the 
lost  will  on  the  ground  that  such  declara- 
tions were  usually  honestly  made,  and  that 
the  evidence  might  be  put  on  the  same  foot- 
ing with  declarations  of  a  family  in  matters 
of  pedigree,  evidence  not  always  to  be  re- 
lied on,  yet  sufficiently  so  to  make  it  worth 
admitting,  leaving  its  effect  to  be  judged  of 
by  those  who  have  to  decide  the  case.  pp. 
224,  225.  It  seems  to  us  that  the  admission 
of  the  evidence  substantially  enlarged  the  ex- 
ception to  the  rule  as  to  hearsay.  J  easel,  M. 
R.  (at  p.  240),  undertook  to  give  the  excep- 
tions to  the  general  rule  as  to  hearsay 
(which  exceptions  do  not  include  this  case), 
but  he  thought,  upon  the  principles  upon 
which  some  ol  the  exceptions  were  founded, 
the  declarations  had  been  properly  admitted, 
the  case  being  one  of  a  lost  will,  known  to 
have  existed  but  which  at  the  death  of  the 
testator  was  not  forthcoming.  Mellish,  L. 
J.,  thought  the  declarations  of  testator  made 
after  the  will  were  inadmissible,  while 
James,  L.  J.,  and  Baggallay,  J.  A.,  con- 
curred with  the  Chief  Justice, 
jj  The  remarks  of  the  master  of  the  rolls 
•  were  adverted  to  in*  the  subsequent  case  of 
Woodward  v.  Qoulstone,  in  the  House  of 
Lords,  L.  R  11  App.  Cas.  469,  by  Herschell, 
L.C.,and  by  Lords  Blackburn  and  Fitzgerald, 
all  of  whom  stated  (pp.  478,  484,  480)  that 
they  did  not  wish  in  deciding  the  case  to  be 
regarded  as  approving  the  views  in  the  Bug- 
den Case  upon  the  admissibility  of  the  dec- 
larations of  the  deceased  testator  made  sub- 
sequently to  the  execution  of  the  will,  even 
in  the  case  of  a  lost  will ;  that  the  question 
was  not  necessary  to  the  decision  of  the  case 
then  before  them,  and  that  they  wished  to  re- 
serve their  opinion  until  it  was  necessary  to 
decide  it.  Considerable  doubt  is  thus 
thrown  by  the  highest  legal  tribunal  in  Eng- 
land upon  the  correctness  of  the  decision  of 
the  lower  court.  In  New  York  and  probably 
in  most  of  the  other  states  the  character 
and  sufficiency  of  the  evidence  to  establish  a 
lost  will  are  provided  for  by  statute. 
BohulU  v.  BoKultz,  35  N.  Y.  653,  91  Am. 
Dec.  88. 

The  decision  in  the  Bugden  Case  also  over- 
rules that  of  Quick  v.  Quick,  3  Swabey  &  T. 
442,  where  Lord  Penzance  refused  probate  of 
the  alleged  will,  there  being  no  other  evi- 
dence of  it*  contents  than  the  declarations 


of  the  testator  made  after  its  execution,  and 
it  also  runs  counter  to  the  opinion  of  Lord 
Campbell  in  Doe  em  dem.  Bhalloross  v. 
Palmer,  16  Q.  B.  747. 

The  law  cannot,  therefore,  be  regarded  as 
settled  in  England  that,  even  in  the  case  of 
a  lost  will,  declarations  of  the  testator  made 
after  its  execution  are  to  be  admitted  as  evi- 
dence of  its  contents.  It  is  also  proper  to 
call  attention  to  the  fact  that  all  the  judges 
participating  in  the  decision  of  Sugden's 
Case  were  entirely  satisfied  with  the  proof  of 
the  contents  of  the  lost  will,  wholly  aside 
from  evidence  of  these  declarations. 

While  the  case  is  not  like  the  one  before 
us,  inasmuch  as  the  inquiry  here  is  not  in  re- 
gard to  the  contents  of  a  lost  will,  yet  it 
might  perhaps  be  urged  with  some  force  that 
if  declarations  of  that  kind  were  admissible, 
the  evidence  now  before  us  is  competent,  and 
was  properly  admitted. 

We  are,  however,  convinced  that  the  true 
rule  excludes  evidence  of  the  kind  we  are 
considering.  We  remain  of  the  opinion  that 
the  declarations  come  within  no  exception  to 
the  law  excluding  hearsay  evidence  upon  the 
trial  of  an  action,  and  we  think  the  excep-a 
tions  should  not  be  enlarged  to  admit  theg 
'evidence.  Where  the  issue  is  not  one  in  re-, 
gard  to  the  mental  capacity  of  the  alleged 
testator  to  make  a  will,  his  declarations 
upon  the  subject  cannot  be  said  to  be  declara- 
tions made  against  interest,  such  as  declar- 
ations made  by  an  individual  while  in  pos- 
session of  property,  in  disparagement  of  his 
absolute  ownership.  Such  evidence  has 
been  admitted  as  declarations  against  inter- 
est or  as  characterizing  possession,  but  the 
same  declarations  made  after  a  conveyance 
of  the  land  would  be  inadmissible,  as  mere 
hearsay  and  in  no  degree  as  declarations 
against  interest.  Declarations  made  by  an 
alleged  testator  before  or  after  the  date  of 
the  paper  are  not  declarations  against  inter- 
est, because  they  can  have  no  effect  upon  his 
interest.  The  will  would  not  take  effect  un- 
til after  his  death,  and  before  that  time  he 
could  revoke  it  or  make  another,  and  it 
would  still  be  immaterial  evidence  even  if  he 
did  neither. 

There  is  another  reason  why  no  exception 
should  be  made  in  favor  of  such  evidence 
upon  which  to  build  a  presumption  or  infer- 
ence of  forgery,  and  that  is  the  inherent 
weakness  and  danger  of  the  evidence  itself. 
No  inference  is  generally  more  uncertain  or 
unreliable  than  that  which  is  sought  to  be 
drawn  upon  the  question  of  the  genuineness 
of  a  will  from  the  alleged  condition  of  a  tes- 
tator's mind  towards  relatives  or  others,  as 
evidenced  by  his  declarations.  It  is  every- 
day experience  that  declarations  of  that  na- 
ture are  to  the  last  degree  unreliable  as  a 
basis  for  an  inference  as  to  probable  testa- 
mentary disposition  of  property.  Those  who 
thought  by  reason  of  such  declarations  that 
they  would  certainly  be  remembered  in  the 
will  of  the  testator  are  so  frequently  disap- 
pointed, and  that,  too,  in  cases  where  there 
is  not  the  remotest  suspicion  of  forgery,  that 
it  would  seem  exceedingly  unsafe  to  permit 
a  jury  to  draw  an  inference  based  upon  such 
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evidence,  relative  to  tie  genuine  character 
of  the  instrument  propounded  as  a  will.  Al- 
though admitting  the  evidence,  yet  Sir  John 
Nicholl,  in  Johnston  v.  Johnston,  1  Phillini. 
Eccl.  Rep.  447,  460,  said:  "Parol  declara- 
tions are  always  to  be  received  with  very 
great  caution;  in  general,  they  are  the  low- 
est species  of  evidence.  .  .  .  They  may 
on  the  part  of  the  testator  be  insincere,  or 
a  at  best  the  mere  passing  thought  of  the  mo- 
gment,  and  are  liable  on  the  part  of  witness- 

•  es  to  be  'misapprehended  and  misrepre- 
sented. But  these  confidential  communica- 
tions with  his  wife  upon  her  serious  repre- 
sentations to  him  respecting  so  important  a 
subject  are  deserving  of  rather  more  weight 
as  evidence  of  the  deceased's  mind  and  inten- 
tions." 

The  common-law  rules  of  evidence  do  not 
obtain  in  the  ecclesiastical  courts  of  England 
in  regard  to  the  proof  of  wills  relating  to 
personalty.  "On  the  contrary,  the  evidence 
bearing  on  those  points  is  generally  mixed 
up  with  declarations  of  the  party,  and  fre- 
quently consist  of  such  declarations  alone." 
(Per  Tindal,  Ch.  J.,  in  exchequer  chamber, 
1838,  in  Uaraion  v.  Roe  em  dem.  Fox,  8  Ad. 
ft  El.  14,  68.)  The  unreliable  character  of 
the  evidence  is  acknowledged,  but  it  is  taken 
in  connection  with  almost  any  other  evi- 
dence, for  what  it  is  worth.  In  our  judg- 
ment its  value  is  entirely  too  problematical 
at  its  best  to  cause  us  to  make  an  exception 
to  the  well-considered  rule  of  evidence  pro- 
hibiting hearsay. 

The  motives  underlying  and  causing  the 
particular  provisions  of  a  will  may  be  so 
various  and  so  hidden  from  observation  that 
it  is  in  the  highest  degree  unsafe  to  draw  an 
inference  of  forgery  based  upon  declarations 
as  to  testamentary  intentions  which  are  so 
subject  to  change  and  which  declarations 
may  or  may  not  represent  the  true  feelings 
of  the  testator  or  even  his  actual  testamen- 
tary intention  at  the  time  when  spoken. 
The  result  is  very  apt  to  be  a  breaking  down 
of  the  safeguards  provided  by  statute  for  the 
proof  of  the  due  execution  of  a  will,  and  to 

Srovide  in  place  of  that  proof  evidence  which 
i  in  itself  of  the  most  unsatisfactory  nature, 
and  from  such  evidence  permit  a  jury  to 
draw  a  still  more  uncertain  inference  of  for- 
gery. 

We  are  not  aware  of  any  well-founded  rule 
permitting  such  evidence  on  the  mere  ground 
that  it  is  probable  the  declarations  were 
true,  and  therefore,  though  unsworn,  should 
be  received.  On  this  ground  it  might 
equally  be  maintained  that  evidence  of  the 
declarations  of  a  person,  since  deceased,  in 
a  matter  regarding  which  he  had  been  famil- 
iar, who  had  been  a  man  of  undoubted  char- 
acter and  probity,  and  who  had  had  no  in- 
terest in  the  subject,  ought  to  be  received 
though  not  sworn  to.  But  in  such  case  the 
probability  of  their  truth  has  not  been  re- 
egarded  as  sufficient  to  admit  the  declara- 
tions. 

•  In  matters  of  pedigree,  declarations  by 
members  of  the  family  are  admitted,  because 
the  question  in  such  cases  is  generally  one 


concerning  the  parentage  or  descent  of  the 
individual,  and  in  order  to  ascertain  that 
fact  it  is  material  to  know  how  he  was  ac- 
knowledged and  treated  by  those  who  were 
interested  in  him  or  sustained  towards  him 
any  relations  of  blood  or  affinity.  1  GreenL 
Ev.  IS  103,  104.  Evidence  showing  how  he 
was  acknowledged  and  treated  is  frequently 
only  to  be  shown  by  declarations  made  at  the 
time,  and  though  unsworn  axe  received  as  the 
best  that  the  nature  of  the  case  permits. 
The  analogy  between  such  evidence  and  evi- 
dence of  the  nature  under  discussion  is  some- 
what formal  and  far-fetched. 

Undoubtedly  cases  may  arise  from  the  en- 
forcement of  this  rule  where  injustice  may 
be  the  result.  It  is  possible  that  a  forged 
instrument  may  in  a  particular  case  be  de- 
clared a  true  one,  where  if  evidence  of  this 
nature  had  been  admitted  the  decision  might 
have  been  the  other  way.  An  extreme  case 
may  be  assumed,  such  as  was  put  by  Mr. 
Justice  Grier  in  Turner  v.  Band,  3  Wall.  Jr. 
88,  107.  Fed.  Gas.  No.  14,267,  by  way  of  il- 
lustration in  charging  the  jury,  and  al- 
though he  held  in  the  case  he  was  trying 
that  the  evidence  was  admissible,  he  at  the 
same  time  said  it  must  be  regarded  with 
very  great  caution  as  a  dangerous  kind  of 
evidence.  Turner  v.  Band  was  one  of  the 
many  phases  in  which  the  controversy  over 
the  alleged  will  of  Meeker  was  conducted  in 
the  courts  of  New  Jersey  and  in  the  Federal 
court,  while  Boylan  v.  Meeker,  28  N.  J.  L. 
274  above  cited,  was  another. 

The  difficulty  in  regard  to  a  rule  of  evi- 
dence is  that  it  cannot  be  the  subject  of  en- 
forcement or  nonenforcement  according  to 
the  exigencies  of  the  particular  case.  The 
rule  must  be  general  in  its  application.  It 
cannot  depend  upon  the  opinion  of  the  judge 
in  each  case  whether  the  declarations  are  or 
are  not  to  be  relied  upon.  The  rule  must 
either  permit  or  refuse  to  permit  the  evi- 
dence. We  think  that  more  injustice  is  pos- 
sible as  a  result  of  admitting  the  evidence 
than  from  its  exclusion.  The  statutes  of 
all  the  states  have  very  careful  and  strin- 
gent provisions  in  relation  to  the  making  ofH 
wills  and  the  due  proof  of  their  execution.^ 
The  wills  must  be  in  writing  (with  th^excep-* 
tion  of  certain  nuncupative  wills)  signed  by 
the  testator  and  witnessed  by  others;  and  to 
permit  evidence  of  the  nature  given  in  this 
case  tends,  as  we  think,  most  strongly  to  break 
down  the  efficiency  of  the  statutory  provi- 
sions, and  to  render  proof  of  the  execution 
of  wills  much  less  certain  than  was  contem- 
plated by  the  statutes.  If  declarations  of 
the  deceased  were  admissible  to  attack,  they 
would  then  of  course  be  admissible  to  sus- 
tain, the  will,  and  there  would  be  apt  to  arise 
a  contest  in  regard  to  the  number  and  char- 
acter of  conflicting  declarations  of  the  de- 
ceased which  he  could  neither  deny  nor  ex- 
plain, and  in  the  course  of  which  contest 
great  opportunities  for  fraud  and  perjury 
would  exist.  The  statutes  as  to  wills  were 
passed,  as  we  believe,  for  the  very  purpose  of 
shutting  out  all  contests  of  such  a  character. 

If  not  admissible  generally,  it  is  as  we 
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think  inadmissible  even  as  merely  corrobora- 
tive of  the  evidence  denying  the  genuine 
character  of  the  handwriting.  It  is  open  to 
the  same  objection  in  either  case  as  merely 
unsworn  declarations  or  hearsay. 

We  are  therefore  of  opinion  that  the  court 
below  erred  in  admitting  this  evidence  upon 
the  issue  of  forgery,  and  that  the  error  was 
of  a  most  important  and  material  nature. 

The  last  question  is  whether  this  evidence, 
even  though  not  admissible  on  the  issue  of 
forgery,  was  admissible  upon  that  of  revoca- 
tion, as  it  was  offered  on  both,  and  if  admis- 
sible upon  either  the  general  objection  to  its 
admission  would  be  unavailing,  and  there 
was  no  request  to  charge  the  jury  to  confine 
it  to  the  issue  of  revocation  alone.  This 

Juration  remains  therefore,  although  the 
ury  found  there  was  no  revocation  because 
the  will  was  never  executed. 

It  is  manifest  that  upon  the  issue  of  revo- 
cation the  fact  of  the  execution  of  the  will 
is  to  be  assumed,  for  in  the  nature  of  things 
one  cannot  revoke  a  will  which  he  never 
made.  It  is  conceded  on  the  part  of  pro- 
ponents that  the  will  appeared,  when  it  came 
to  the  hands  of  the  register  of  wills,  to  have 
been  mutilated,  torn,  and  burned  around  its 
edges,  and  counsel  concede  that  its  appear- 
ed ance  is  such  that  if  it  had  been  found  among 
gthe  papers  or  repositories  of  the  deceased,  a 
*  presumption  would  have*arisen  in  favor  of 
its  revocation.  The  question  is  whether  any 
presumption  of  cancelation  or  revocation  by 
the  deceased,  or  under  his  direction,  is  cre- 
ated in  this  case  by  the  condition  in  which 
the  paper  was  when  received  by  the  register 
of  wills  through  the  mail  on  August  20, 
1895.  If  not,  then  these  declarations  subse- 
quent to  1873  are  not  admissible  on  the  the- 
ory that  they  are  in  aid  or  corroborative  of 
a  presumption  that  does  not  exist. 

After  proof  that  a  will  had  been  duly  ex- 
ecuted and  was  in  the  possession  of  the  tes- 
tator, the  failure  to  find  it  after  his  death 
would  be  presumptive  evidence  that  the  tes- 
tator had  destroyed  with  an  intention  to  re- 
voke it.  H»e  presumption  could,  of  course, 
be  overcome  by  proper  evidence  leading  to  a 
contrary  conclusion.    This  is  conceded. 

But  here  the  will  is  found,  not  among  the 
papers  of  the  deceased  at  his  former  resi- 
dence, but  it  comes  through  the  mail  to  the 
register  of  wills  more  than  a  year  after  the 
decease  of  Judge  Holt.  The  presumption  of 
revocation  cannot  therefore  attach  from  the 
failure  to  find  a  will  once  shown  to  have  ex- 
isted, for  here  the  will  is  found  and  pro- 
duced. We  are  left  absolutely  without  evi- 
dence as  to  its  whereabouts  from  the  time 
of  its  execution  in  1873  down  to  the  time 
when  the  register  of  wills  received  the  en- 
velope inclosing  it  in  August,  1805. 

It  is  in  evidence  that  immediately  after 
the  death  of  Judge  Holt  two  of  his  nephews 
came  to  the  house,  and  during  the  next  few 
days  papers  were  burned  under  their  direc- 
tion by  one  of  the  servants  in  the  house. 
The  evidence  of  these  nephews  given  on  the 
trial  was  absolute  and  distinct  to  the  point 
that  no  paper  of  any  consequence  or  in  the 


nature  of  a  testamentary  disposition  of 
property  was  found  or  destroyed,  and  there 
is  no  one  to  contradict  or  dispute  such  evi- 
dence; but  the  fact  exists  that  there  was  a 
burning  of  papers. 

Some  evidence  was  given  upon  the  subject 
of  a  similarity  of  form  between  the  half- 
printed  and  half-written  characters  on  the 
envelope  directed  to  the  register  of  wills  and 
those  found  upon  a  sign  put  upon  the  stable 
of  the  deceased  by  the  servant  who  had  de- 
stroyed papers  under  the  direction  of  then 
nephews,  but  we  think  such  evidence  was  of* 
no  importance,  and  it  must'therefore  be  ad-* 
mitted  that  there  is  no  evidence  that  the  ad- 
dress on  the  envelope  was  in  the  handwrit- 
ing of  any  particular  person. 

We  think  no  presumption  of  revocation  by 
the  testator,  or  under  his  direction,  arises 
from  the  appearance  of  this  will  when  first 
received  by  the  register  of  wills. 

In  Hitehinga  v.  Wood,  decided  by  the  Ju- 
dicial Committee  of  the  Privy  Council  in 
1841,  2  Moore,  P.  C.  C.  355,  447,  Lord  Lynd- 
hurst,  Langdale,  M.  R.,  Shadwell,  V.  C, 
Baron  Parke,  and  Mr.  Justice  Littledale  be- 
ing in  the  court,  the  holograph  instrument 
purporting  to  be  a  codicil  to  the  will  of 
James  Wood,  sent  anonymously  by  the  post 
to  one  of  the  legatees  named  therein,  though 
partly  burned  and  torn,  was  (reversing  the 
court  below)  admitted  to  probate,  the  hand- 
writing being  satisfactorily  proved;  and  it 
was  held  that  under  the  circumstances  of 
the  case  the  onus  of  proving  that  the  cancel- 
ation was  the  act  of  the  testator,  and  with 
what  intention  it  was  done,  lay  on  the  par- 
ties  opposing  the  proof.  In  the  course  of  his 
opinion,  Lord  Lyndhurst  said : 

"Then,  as  to  the  alleged  cancelation,  we 
think,  if  this  be  a  genuine  instrument,  that 
the  onus  to  make  out  the  fact  of  the  cancel- 
ation is  on  those  who  oppose  the  codicil.  It 
seems  that  a  corner  had  been  burnt,  the  pa- 
per torn  through,  and  in  one  place  across 
the  signature ;  but  by  whom,  and  under  what 
circumstances,  does  not  appear.  There  is 
nothing  whatever  to  show  that  it  was  done 
by  the  testator,  or  if  so,  with  what  intention 
it  was  done.  If  it  be  a  genuine  instrument 
it  proves  that  there  was  also  another  codicil, 
and  which  is  not  forthcoming.  It  is  obvi- 
ous, we  think,  that  it  must  have  been  im- 
properly dealt  with,  for  if  it  was  defaced  by 
the  testator  he  would  either  have  entirely  de- 
stroyed it  or  it  would  have  been  found  in 
this  state  among  his  papers.  The  circum- 
stance of  its  being  in  other  hands  shows  that 
a  fraud  had  been  practised,  and  that  no  safe 
conclusion  can  be  drawn  from  its  appearance 
that  it  was  burnt  or  torn  by  the  testator. 
But  even  if  it  had  been  found  among  the  tes- 
tator's papers  at  the  time  of  his  death,  we 
incline  to  think  some  further  evidence  be- 
yond its  present  appearance  would  be  neces- 
sary to  show  that  he  intended  to  cancel  it. 
Our  opinion,  therefore,  is  that  the  codicil* 
ought  to  be  approved."  g 
*  This  case  establishes  the  point  that  no  pre-* 
sumption  of  revocation  arose  upon  the  facta 
herein  by  reason  of  the  appearance  of  the 
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paper,  and  after  execution  is  proved  by  evi- 
dence of  the  handwriting  the  onus  rests  upon 
the  individual  claiming  that  the  paper  was 
revoked  by  the  testator,  to  prove  the  fact. 
There  must  be  some  evidence  of  an  act  by  the 
deceased,  or  under  his  direction,  which  would 
be  sufficient  to  show  the  fact,  or  the  instru- 
ment must  have  been  found  among  the  pa- 
pers of  the  deceased,  mutilated  and  torn  or 
otherwise  defaced,  and  under  such  circum- 
stances that  the  fact  of  revocation  might  be 
presumed.  It  was  observed  in  Johnston  v. 
Johnston,  1  Phillim.  Eocl.  Rep.  447,  497, 
that  a  will  once  regularly  made,  the  pre- 
sumption of  law  is  strong  in  its  favor;  the 
intention  to  revoke  must  be  plain  and  with- 
out doubt. 

There  being  no  presumption  of  revocation 
from  tie  appearance  of  the  paper,  and  the 
onus  being  on  those  who  assert  its  revoca- 
tion, can  the  written  or  oral  declarations  of 
the  testator,  made  subsequently  to  the  exe- 
cution of  the  will,  and  tending  to  show  the 
existence  of  another  will,  not  otherwise 
proved,  or  tending  to  show  the  state  of  his 
affections  for  his  relatives  and  an  alleged 
change  in  his  feelings  towards  the  relatives 
of  one  of  the  legatees,  though  not  toward  the 
legatee  herself,  be  admitted  for  the  purpose 
of  asking  the  jury  to  infer  either  that  the 
testator  himself  mutilated  and  burned  with 
the  intention  to  revoke  the  will,  or  directed 
the  acts  of  mutilation  and  burning,  in  order 
to  accomplish  such  revocation!  Can  such 
evidence  take  the  place  of  proof  of  an  act  on 
the  part  of  the  deceased  (or  directed  by 
him)  sufficient  to  revoke  a  will,  and  from 
which  an  intention  to  revoke  might  be  pre- 
sumed f  Here  is  simply  a  case  of  an  infer- 
ence sought  to  be  drawn  that  the  testator 
did  the  act  and  with  the  intent  to  revoke 
the  will,  because  of  his  making  certain  dec- 
larations as  to  a  will,  and  also  because  he 
had  expressed  friendly  feelings  towards 
some  of  his  relatives,  and  feelings  the  re- 
verse of  friendly  towards  the  father  of  one 
of  the  legatees. 

The  will  having  been  executed  by  the  tes- 
tator, it  is  said  that  it  must  be  assumed  to 
e  have  been  in  his  possession  or  under  his  con- 
gtrol  up  to  the  time  of  his  decease,  and  it  is 
•  urged  that  proof*of  the  state  of  mind  of  the 
testator  during  more  than  twenty  years  sub- 
sequent to  the  execution  of  the  will  is  proper 
to  be  considered  by  the  jury,  in  order  that 
it  may  from  that  proof  infer  that  the  acts  of 
mutilation  were  performed  by  the  testator 
or  under  his  direction,  and  also  that  they 
were  performed  or  directed  with  the  purpose 
of  revocation.  A  double  inference  is  thus 
based  upon  a  most  insecure  and  dangerous 
foundation.  The  evidence  is  of  the  same  na- 
ture that  we  have  just  said  was  inadmissible 
upon  the  issue  of  forgery;  only  here  the  in- 
ference sought  is  a  revocation  instead  of  the 
forgery  of  the  will.  We  think  the  declara- 
tions are  no  more  admissible  for  the  purpose 
of  inferring  a  revocation  than  for  the  pur- 
pose of  inferring  the  forgery  of  the  will. 

There  is  in  the  first  place  no  evidence  that 
the  testator  either  himself  performed  or  that 


he  authorized  the  acts  of  mutilation,  and  we 
think  no  presumption  that  he  did  can  arise 
from  the  fact  that  the  will  was  not  found 
among  his  papers.  And  the  appearance  of 
the  will  when  received  by  the  register  fur- 
nished no  such  presumption. 

Counsel  for  the  contestants  have  cited  a 
number  of  cases  which  they  claim  show  the 
admissibility  of  this  class  of  evidence, 
in  addition  to  those  cited  in  the  foregoing 
discussion,  upon  the  issue  of  forgery.  They 
are  placed  in  the  margin.f 

The  evidence  is  claimed  to  be  admissible 
for  the  purpose  of  authorizing  an  inference 
therefrom  that  the  testator  himself  muti- 
lated or  directed  the  mutilation  of  the  will 
for  the  purpose  of  thereby  revoking  it. 
Declarations  made  by  a  testator  at  the  time 
of  mutilation  or  cancelation,  going  to  show 
the  intent  with  which  the  act  is  done,  are 
of  course  admissible,  being  part  of  the  res 
gestce.  But  as  the  production  of  the  will 
under  the  circumstances  proved  in  this  case 
created  no  presumption  of  revocation,  it  was* 
necessary  to  prove  that  the  act  of  mutilation§ 
•was  performed  by  the  testator  or  by  his  di-* 
rection,  and  with  an  intention  to  revoke,  and 
we  think  that  his  declarations,  not  being 
part  of  the  res  gestce  cannot  be  permitted 
for  the  purpose  of  asking  the  jury  to  infer 
therefrom  that  the  testator  not  only  per* 
formed  or  directed  the  act  of  mutilation,  but 
did  so  with  the  intent  to  revoke  the  instru- 
ment. This  kind  of  evidence  is  of  a  most 
dangerous  character.  It  is  hearsay,  and 
nothing  more. 

Some  of  the  cases  cited  above  admitted 
proof  of  declarations  in  aid  of  the  presump- 
tion of  revocation  arising  from  the  finding  of 
the  mutilated  will  among  the  effects  of  the 
deceased.  Lawyer  v.  Smith,  8  Mich.  411,  77 
Am.  Dec.  400;  Patterson  v.  Hiokey,  32  Oa. 
150.  Another  case,  Bwrge  v.  Hamilton,  72 
Ga.  568,  admitted  declarations  of  a  testator 
made  to  his  attorney  at  the  time  of  the  exe- 
cution of  a  codicil  to  his  will,  in  relation  to 
the  number  of  pages  to  his  will  then  present 
and  exhibited  to  the  attorney,  the  question 
arising  from  some  mistake  in  the  numbering 
of  the  pages,  and  the  testator  declaring  to 
his  attorney  that  the  will  which  was  then 
read  over  to  him  was  all  right  and  the  num- 
bering of  the  pages  a  mistake.  The  court 
held  the  paper  presented  an  ambiguity,  and 
a  question  of  the  identity  of  the  paper  pro- 
duced with  the  will  as  executed.  The  dec- 
larations were  in  reality  part  of  the  res 
gestce. 

In  another  case  the  evidence  went  to  prove 
that  two  sheets  stitched  together  and  found 
in  an  envelope  were  parts  of  the  will. 


1  Lawyer  v.  Smith,  8  Mlcb.  411,  428,  7T  Am. 
Dec.  460;  Patterson  v.  Bietey,  82  Ga.  IBS, 
184 ;  Barring  v.  Allen,  25  Mich.  SOS ;  Surge  v. 
Hamilton,  72  Oa.  668,  625 ;  Oollagan  v.  Burns, 
67  Me.  449 ;  Oollyer  v.  OoUyer,  110  N.  T.  481, 
484,  18  N.  B.  110;  McDonald  v.  MoDonald. 
142  Ind.  66,  81,  41  N.  B.  336 ;  Miller  v.  Phillips, 
9  R.  I.  141,  144 ;  Be  Valentine,  93  Wis.  46,  65, 
67  N.  W.  12 ;  Pickens  v.  Davis,  184  Mass.  262, 
46  Am.  Rep.  822 ;  Qould  v.  Lakes,  L.  B.  6  Prob. 
Dlv.  1,  5. 
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Gould  v.  Lake*,  L.  R  6  Prob.  Div.  1.  In 
some  of  the  other  cases  declarations  were 
admitted  on  the  same  theory  as  stated  above 
in  the  discussion  as  to  forgery. 

There  must  be  an  act  and  an  intention  in 
order  to  revoke.  Neither  can  be  inferred 
from  evidence  of  declarations  of  a  testator 
apart  from  the  act  and  with  no  proof  that 
the  testator  ever  performed  an  act  of  a  rev- 
ocatory nature.  Unless  a  part  of  the  res 
gesta  we  see  no  reason  for  the  admission  of 
these  declarations  any  more  than  upon  the 
issue  of  forgery. 

As  is  stated  by  James,  Lord  Justice,  in 
Cheese  v.  Lovejoy,  L.  R  2  Prob.  Div.  251,  in 
speaking  of  the  evidence  of  revocation: 

"It  is  quite  clear  that  a  symbolical  burn- 
ing will  not  do,  a  symbolical  tearing  will  not 
(.  do,  nor  will  a  symbolical  destruction.  There 
gmuat  be  the  act  aa  well  as  the  intention.  As 
•  it  was  put'by  Dr.  Deane  in  the  court  below, 
'All  the  destroying  in  the  world  without  in- 
tention will  not  revoke  a  will,  nor  all  the 
intention  in  the  world  without  destroying; 
there  must  be  the  two.' " 

We  cannot  overcome  the  feeling  that  to 
admit  evidence  oi  this  nature  is  in  the  high- 
est degree  dangerous,  and  that  its  admis- 
sion would  tend  very  strongly  to  impair  the 
efficacy  of  the  statutes  relating  to  the  proof 
and  revocation  of  wills. 

The  judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia  is  reversed,  and  the 
<;ause  remanded  to  that  court  with  directions 
to  reverse  the  judgment  of  the  Supreme 
Court  of  the  District  and  to  remand  the 
cause  to  that  court  with  instructions  to 
grant  a  new  trial. 

Mr.  Justice  Harlan,  Mr.  Justice  White, 
and  Mr.  Justice  MoKenna  agreed  with  the 
opinion  only  upon  the  first  and  second 
grounds  discussed,  and  dissented  from  the 
others. 


Mr.  Justice  Brov 
•ult 


concurred  in  the  re- 


•      V.  S.  6S8) 

MOUNTAIN  VIEW  MINING  ft  MILLING 
COMPANY,  Appt., 
v. 

W.  D.  McFADDEN,  David  CNeil,  Charles 
W.  Vedder,  and  W.  E.  Harris. 

Courts — Federal — judicial  notice  to  aid  ju- 
risdiction— removal  of  cause. 

1.  Jurisdiction  of  a  circuit  court  of  the  United 
States  on  removal  depends  on  plaintiff's  state- 
ment of  his  own  claim. 

a.  Judicial  notice  of  facts  which  the  plaintiff 
has  not  chosen  to  rely  upon  In  his  pleading 
cannot  make  those  facts  a  part  of  the  com- 
plaint for  the  purpose  of  giving  jurisdiction 
to  a  Federal  court,  as  the  averments.  It  not 
sufficient  in  themselves  to  give  jurisdiction, 
present  no  controversy  In  respect  of  which  re- 
sort may  be  had  to  judicial  knowledge. 


[No.  162.] 

Submitted  March  5,  1901. 

tS,  1901. 


Decided  March 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decision  reversing  a  judgment  of 
the  Circuit  Court  rendered  for  defendants 
after  denying  their  motion  to  remand  the 
cause  to  the  state  court.  Reversed. 

See  same  case  below,  38  C.  C.  A.  854,  07 
Fed.  Rep.  670. 
The  facts  are  stated  in  the  opinion. 
Messrs.    W.  B.  Heyburn  and  I*.  A. 
Doherty  for  appellant. 

Messrs.  A.  B.  Browne,  Alex.  Britton, 
and  W.  T.  Stoll  for  appellees.  - 

oo 

*  Mr.  Chief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

The  Mountain  View  Mining  &  Milling 
Company  had  made  application  for  a  patent 
on  a  certain  lode-mining  claim  in  the  land 
office  at  Spokane,  Washington,  against  which 
McFadden  and  others  duly  filed  their  pro- 
test and  adverse  claim,  and  thereupon 
brought  this  action  "in  aid  of  their  said  ad- 
verse claim,  and  to  determine  the  right  of 
possession,"  in  the  superior  court  of  Stevens 
county,  Washington,  which  was  removed  on 
the  mining  company's  petition  into  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Washington,  but  not  on  the  ground 
of  diverse  citizenship.  Plaintiffs  moved  to 
remand  the  cause,  and  the  motion  was  de- 
nied. 

The  petition  for  removal  set  up  "that  the 
controversy  herein  is  a  suit  of  a  civil  nature 
arising  under  the  Constitution  and  laws  of 
the  United  States,  brought  in  pursuance  of 
the  provisions  of  §  2326  of  the  Revised  Stat- 
utes of  the  United  States,  providing  for  the 
filing  of  adverse  claims  against  the  applica- 
tion for  patent  for  mining  claims,  and  the 
bringing  of  suits  in  support  of  said  adverse 
claims." 

The  petition  also  set  forth  that  the  con- 
struction of  two  acts  of  Congress  was  in- 
volved, namely,  an  act  approved  July  1, 1892 
(27  Stat,  at  L.  62,  chap.  140),  entitled  "An 
Act  to  Provide  for  the  Opening  of  a  Part  of 
the  Colville  Reservation,  in  the  State  of 
Washington,  and  for  Other  Purposes,"  and 
an  act  of  February  20,  1806  (29  Stat,  at  U 
9,  chap.  24),  entitled  "An  Act  to  Extend  the 
Mineral  Land  Laws  of  the  United  States  to 
Lands  Embraced  in  the  North  Half  of  the 
Colville  Indian  Reservation."  But  the  ju- 
risdiction of  the  circuit  court  on  removal  de- 
pended on  plaintiffs'  statement  of  their  own 
claim,  and  that  only  disclosed  an  action 
brought  in  support  of  an  adverse  mining 
claim. 

In  Blackburn  v.  Portland  Gold  Min.  Co. 
175  U.  S.  571,  44  L.  ed.  276,  20  Sup.  Ct  Rep. 
222,  and  Shoshone  Min.  Co.  v.  Rutter,  177  U. 
S.  505,  44  L.  ed.  864,  20  Sup.  Ct.  Rep.  726, 
we  held  that  a  suit  brought  in  support  of  an 
adverse  claim  under  the  Revised  Statutes,  $9 
2325,  2326,  was  not  a  suit  arising  under  the 
laws  of  the  United  States  in  such  a  sense  as 
to  confer  jurisdiction  on  the  Federal  courts 
regardless  of  the  citizenship  of  the  parties,  g 
*  It  is  conceded  by  counsel  on  both  sides* 
that  those  decisions  are  controlling,  unless 
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the  circuit  court  was  entitled  to  maintain 
jurisdiction  by  taking  judicial  notice  of  the 
fact  "that  the  Mountain  View  lode  claim  was 
located  upon  what  had  been  or  was  an  In- 
dian reservation,"  and  "of  the  act  of  Con- 
gress declaring  the  north  half  of  the  reser- 
vation, upon  which  the  claim  was  located,  to 
have  been  restored  to  the  public  domain;" 
notwithstanding  no  claim  based  on  these 
facts  was  stated  in  the  complaint.  But  the 
circuit  court  could  not  make  plaintiff's  case 
other  than  they  made  it  by  taking  judicial 
notice  of  facts  which  they  did  not  choose  to 
rely  on  in  their  pleading.  The  averments 
brought  no  controversy  in  this  regard  into 
court,  in  respect  of  which  resort  might  be 
had  to  judicial  knowledge.  Thayer,  Trea- 
tise on  Evidence,  ch.  VII;  Oregon  8.  L.  <t  V. 
V.  R.  Co.  v.  Bkottotoe,  162  U.  S.  490,  40  L. 
ed.  1048,  16  Sup.  Ct  Rep.  869. 

In  Spokane  Folia  d  N.  R.  Co.  v.  Ziegler, 
107  U.  S.  65,  42  L.  ed.  79,  17  Sup.  Ct.  Rep. 
728,  plaintiff  alleged  in  his  complaint  that 
he  was  in  possession,  as  a  pre- emptor,  of  a 
tract  of  land,  and  entitled  to  a  patent  for  the 
same  from  the  United  States;  that  the  de- 
fendant company,  being  a  corporation  of  the 
territory  of  Washington,  had  seized  a  strip 
of  this  land  and  appropriated  it  for  railroad 

Surposes  without  his  consent  and  without 
aving  compensated  him  therefor;  but  that 
the  entry  on  and  seizure  of  the  land  was  un- 
der and  pursuant  to  the  laws  of  the  territory 
of  Washington  authorizing  railroad  com- 
panies to  appropriate  land  for  right  of  way 
for  railroad  tracks.  As  we  had  judicial 
knowledge  that  the  authority  of  the  terri- 
tory to  legislate  in  respect  of  the  right  of  m 


territorial  railroad  corporation  to  enter  up- 
on the  public  lands  of  the  United  States  was 
derivea  from  the  act  of  Congress  of  March 
3,  1875,  we  held  that  the  plaintiff's  com- 
plaint disclosed  the  case  of  a  contest  be- 
tween a  settler  claiming  title  under  the  laws 
of  the  United  States  and  a  railroad  company 
claiming  a  right  under  an  act  of  Congress. 
The  case  before  us  affords  no  such  basis  for 
sustaining  the  jurisdiction. 

In  Powell  r.  Brunswick  County  Super: 
160  U.  S.  433,  440,  37  L.  ed.  1134,  1136,  14 
Sup.  Ct  Rep.  166,  168,  we  said:  "If  it  ap- 
pear from  the  record  by  clear  and  necessary 
intendment  that  the  Federal  question  must9 
have  been  directly  involved  so  that  the  states 
court  could  not  have  given  judgment*with-« 
out  deciding  it,  that  will  be  sufficient;  but 
resort  cannot  be  had  to  the  expedient  of  im- 
porting into  the  record  the  legislation  of  the 
state  as  judicially  known  to  its  courts,  and 
holding  the  validity  of  such  legislation  to 
have  been  drawn  in  question,  and  a  decision 
necessarily  rendered  thereon,  in  arriving  at 
conclusions  upon  the  matters  actually  pre- 
sented and  considered."  And  see  Yazoo  <t 
II.  R.  Co.  v.  Adams,  180  U.  S.  41,  45  L.  ed.— , 
21  Sup.  Ct  Rep.  256. 

The  result  is  that  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  must  he  reversed;  the 
judgment  of  the  Circuit  Court  must  be  also 
reversed,  and  the  cause  be  remanded  to  that 
court  with  «  direction  to  remand  it  to  the 
state  court,  the  costs  of  this  court  and  of  the 
other  courts  to  be  paid  by  the  Mountain 
View  Mining  &  Milling  Company. 

So  ordered. 
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<180  U.  8.  (24) 

ROGERS  PARK  WATER  COMPANY,  Ptff. 
in  Brr., 

JOHN  B.  FERGUS. 

Contracts  concerning  governmental  func- 
tions— ttrict  construction — franchise  of 
water  company — contract  right  at  to  rate* 
— reduction  of  rates  by  ordinance. 

X  A  contract  concerning  governmental  func- 
tions, inch  a»  one  which  affect!  the  right  of 
a  city  to  regulate  rates  of  a  water  company, 
mast  be  strictly  construed;  and  such  func- 
tions cannot  be  held  to  have  been  stipulated 
away  by  doubtful  or  ambiguous  provisions. 

i.  An  ordinance  granting  an  exclusive  fran- 
chise to  a  water  company,  with  the  right  to 
use  streets,  requiring  the  municipality  to  pay 
certain  rentals,  and  binding  the  grantee, 
among  other  things,  to  furnish  an  adequate 
supply  of  water,  does  not  give  a  contract 
right  to  charge  the  rates  named  In  the  ordi- 
nance for  the  whole  period  of  the  franchise 
by  virtue  of  a  provision  that  the  grantee 
"shall  charge  the  following  annual  rate  to 
consumers  of  water  during  the  existence  of 
this  franchise,"  as  this  la  merely  a  regulation 
of  the  right  to  charge  rates,  and  does  not 
amount  to  a  stipulation  that  no  other  regula- 
tion will  be  made  during  the  term  of  the 
franchise. 

[No.  66.] 

Argued  and  Submitted  October  SI,  1900. 
Decided  March  U,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
state  of  Illinois  to  review  a  decision  af- 
firming a  judgment  sustaining  a  demurrer 
to  an  answer  to  a  petition  for  mandamus  to 
compel  a  water  company  to  furnish  water  at 
rates  fixed  by  ordinance.  Affirmed. 

See  same  case  below,  178  111.  571,  53  N.  E. 
S63. 


Oct.  Tbrm, 


Statement  by  Mr.  Justice  MeKennavt 
This  is  a  petition  for  a  writ  of  mandamus 
which  was  brought  by  the  defendant  in  er- 
ror on  the  13th  of  December,  1897,  in  the 
circuit  court  of  Cook  county,  state  of  Illinois, 
against  the  plaintiff  in  error,  to  compel  it 
to  furnish  him  water  at  rates  fixed  by  an 
ordinance  enacted  by  the  city  of  Chicago. 

The  defense  is  that  such  ordinance  im- 
pairs the  obligation  of  the  contract  which 
plaintiff  in  error  claims  to  have  with  the 
village  of  Rogers  Park  before  its  annexation 
to  the  city  of  Chicago,  as  hereinafter  men- 
tioned. 

e    The  village  of  Rogers  Park  was  from  No- 
gvember  12,  1888,  and  until  April  4,  1893,  a 
•  municipal  corporation  organized'under  the 
laws  of  Illinois.   At  the  latter  data  it  was 
annexed  to  the  city  of  Chicago. 

The  Rogers  Park  Water  Company,  plain- 
tiff in  error,  was  a  corporation,  incorpo- 
rated about  the  24th  of  January,  1889,  un- 
der the  laws  of  Illinois,  to  construct  and 
operate  a  system  of  waterworks  in  the  vil- 
lage of  Rogers  Park,  and  to  acquire  such 
property  and  exercise  the  powers  necessary 
thereto. 


The  company  constructed  and  operated  a 
system  of  waterworks  in  said  village,  and 
the  premises  of  the  defendant  in  error 
were  connected  thereto  and  supplied  with 
water  therefrom.  The  rates  for  such 
water  under  the  ordinance  of  the  city 
of  Chicago  were  $8.72,  payable  in  advance, 
for  the  current  half-year  from  November  1, 
1897,  to  May  1,  1898.  Those  rates  were  ten- 
dered to  the  company,  and  a  supply  of  water 
demanded  of  it.  The  company  refused  to 
comply,  demanding  $13.50  for  such  supply, 
claiming  that  sum  under  }  12  of  an  ordi- 
nance of  the  village  of  Rogers  Park  before 
its  annexation  to  Chicago,  and  which  ordi- 
nance empowered  the  construction  of  the 
waterworks  system. 

The  contract  which  plaintiff  in  error 
claims  is  based  on  that  ordinance.  It  was 
passed  November  12,  1888,  and  was  entitled 
"An  Ordinance  to  Provide  for  a  Supply  of 
Water  to  the  Village  of  Rogers  Park,  Illi- 
nois, and  Its  Inhabitants,  Contracting  with 
H.  E.  Keeler,  his  Successors  and  Assigns,  for 
a  Supply  of  Water  for  Public  Use,  and  Giv- 
ing the  Said  Village  of  Rogers  Park,  Ill- 
inois, an  Option  to  Purchase  the  Said 
Works." 

It  was  provided  that,  in  consideration  of 
the  public  benefit  to  be  derived  therefrom,  the 
village  of  RogerB  Park,  Illinois,  granted  the 
exclusive  right  and  privilege,  for  a  period 
of  thirty  years  from  the  time  the  ordinance 
should  take  effect,  "unto  H.  E.  Keeler,  his 
successor  and  assigns,  of  erecting,  maintain- 
ing, and  operating  a  system  of  waterworks 
in  accordance  with  the  terms  and  provi- 
sions" of  the  ordinance.  There  was  a  grant 
of  the  use  of  the  streets  and  alleys  for  mains 
and  conduits,  and  power  given  to  extend 
the  system  to  new  territory,  if  any  should  be 
acquired  by  the  village.  There  were  provi- 
sions prescribing  the  character  of  the  sys- 
tem to  be  constructed,  and  that  the  village^ 
should  pay  "an  annual  rental  for  fire  pro-g 
tection,  formless  than  5  miles  of  mains  with-? 
in  the  corporate  limits  of  said  village,  for 
the  aforesaid  period  of  thirty  years,  at  the 
rental  rate  of  five  hundred  and  seventy-five 
($575)  dollars  for  each  mile  of  main,  to  be 
payable  semiannually."  There  were  also 
provisions  for  payment  of  taxes  by  the  com- 
pany, the  flushing  of  sewers,  and  the  main- 
tenance of  fountains,  for  the  supply  of  wa- 
ter to  the  inhabitants,  the  quality  of  wa- 
ter, and  the  manner  of  the  supply  before 
prescribed,  and  for  the  acceptance  in  writing 
by  the  company  of  the  terms  of  the  ordi- 
nance. Provision  was  also  made  for  the 
purchase  of  the  system  by  the  village. 

Section  12  was  as  follows: 

"The  said  grantee  or  assigns  shall  charge 
the  following  annual  water  rates  to  consum- 
ers of  water  during  the  existence  of  this 
franchise,  and  they  shall  have  the  right  at 
any  time  to  insert  a  water  meter  into  the 
service  pipe  of  any  consumer,  and  to  charge 
and  collect  from  him  at  meter  rates,  pro- 
vided that  in  such  case  the  minimum  an- 
nual rate  paid  by  any  one  consumer  shall 
be  $5." 
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Then  follow  the  rates  for  the  particular 
purpose  for  which  the  water  might  be  used. 

Section  13  provided  for  the  levy  of  a  tax 
to  meet  the  payments  stipulated  by  the  or- 
dinance, which  should  be  irrepealable. 

Section  14  was  as  follows: 

"Within  sixty  days  after  the  passage  of 
this  ordinance  said  H.  E.  Keeler,  his  suc- 
cessors and  assigns,  shall  file  with  the  vil- 
lage an  acceptance  of  the  same,  which  ac- 
ceptance, duly  acknowledged  before  some  of- 
ficer duly  authorized  to  administer  oaths, 
shall  have  the  effect  of  a  contract  between 
the  village  and  said  H.  E.  Keeler,  his  suc- 
cessors or  assigns." 

The  plaintiff  in  error  is  the  assignee  of 
Keeler. 

The  plaintiff  in  error  claimed  in  its  an- 
swer that  said  ordinance  of  the  village  of 
Rogers  Park  constituted  a  contract  with 
plaintiff  in  error  by  which  it  had  the  right 
to  charge  the  rates  contained  in  (  12,  and 
that  the  ordinance  of  the  city  of  Chicago 
reducing  their  rates  impaired  such  contract, 
and  violated  not  only  the  Constitution  of 
the  state  of  Illinois,  but  also*violated  S  10, 
article  1,  of  the  Constitution  of  the  United 
States,  as  well  as  the  14th  Amendment. 

One  of  the  defenses  of  the  plaintiff  in  er- 
ror was  that  the  premises  of  defendant  in 
error  were  connected  with  the  system  by  rea- 
son of  his  written  application,  which  appli- 
cation was  accepted  and  became  a  contract. 
The  defense,  however,  is  not  made  in  this 
court,  and  further  reference  to  it  is  omitted. 

There  was  a  demurrer  filed  to  the  answer 
of  the  plaintiff  in  error,  which  set  up  its 
defenses  under  the  Constitution  of  the  Unit- 
ed States.  The  demurrer  was  sustained. 
Certain  issues  of  fact  were  made  on  other 
pleadings,  upon  which  there  was  a  trial  by 
Jury,  resulting  in  a  verdict  for  petitioner 
and  judgment  on  the  verdict.  The  judg- 
ment was  affirmed  by  the  supreme  court  of 
the  state  (178  111.  571,  53  N.  E.  363),  and 
this  writ  of  error  was  sued  out.  The  as- 
signments of  error  present  constitutional 
questions  only. 

Jfr.  Newton  A.  Partridge  for  plaintiff 
in  error. 

Mr.  Jesse  B.  Barton  submitted  the  case 
for  the  defendant  in  error. 

Mr.  Justice  McKenna,  after  making  the 
above  statement,  delivered  the  opinion  of 
the  court: 

At  the  time  of  the  passage  of  the  ordi- 
nance of  November,  1888,  by  the  village  of 
Sogers  Park,  counsel  for  plaintiff  in  error 
says  "two  general  acts  were  in  force  in  Il- 
linois, which  related  to  the  power  of  mu- 
nicipalities to  pass  ordinances  for  water- 
works to  be  built  and  operated  by  private 
enterprise."   The  first  is  as  follows: 
"An  Act  Entitled  'An  Act  to  Enable  Cities, 
Incorporated  Towns  and  Villages  to  Con- 
tract for  a  Snpply  of  Water  for  Public 
Use,  and  to  Levy  and  Collect  a  Tax  to 
Pay  for  the  Water  so  Supplied.'  (Ap- 
proved April  9,  1872.   In  Force  July  1, 
1872.   L.  1871-2,  p.  271.   This  title  is  as 


by  Act  Approved  June  26,  1885, 
in  Force  July  1,  1885,  p.  64.)  « 
"Sec.  1.  Be  it  enacted  by  the  People  of  thee 
State  of  Illinois,*  represented  in  the  General 
Assembly,  That  in  all  eities,  incorporated 
towns  and  villages  where  waterworks  have 
been  or  may  hereafter  be  constructed  by  any 
person  or  incorporated  company,  the  city, 
town,  or  village  authorities  in  such  cities, 
incorporated  towns  and  villages  may  eon- 
tract  with  such  person  or  incorporated  com- 

ry  for  a  supply  of  water  for  public  use 
a  period  not  exceeding  thirty  years." 
(As  amended  by  act  approved  June  30, 
1885.  In  force  July  1,  1885,  L.  1886,  p. 
64.) 

"Sec.  2.  Any  such  city  or  village  so  con- 
tracting may  levy  and  collect  a  tax  on  all 
taxable  property  within  such  city  or  village 
for  the  water  so  supplied." 

The  second,  passed  one  day  later  and  tak- 
ing effect  on  the  same  day  as  the  first,  was 
the  cities,  villages,  and  towns  act.  The  title 
to  that  act  and  the  article  and  section  bear- 
ing upon  this  case  are  as  follows:  < 
"An  Act  Entitled  'An  Act  to  Provide  for  the 
Incorporation  of  Cities  and  Villages.'  (Ap- 
proved April  10,  1872.  In  force  July  1, 
1872.  Laws  of  1871-2, j>.  218.) 
"Article  X.  section  1.  The  city  council  or 
board  of  trustees  shall  have  the  power  to 
provide  for  a  supply  of  water  by  the  boring 
and  sinking  of  artesian  wells,  or  by  the  con- 
struction and  regulation  of  wells,  pumps, 
cisterns,  reservoirs,  or  waterworks,  and  to 
borrow  money  therefor,  and  to  authorize 
any  person  or  private  corporation  to  con- 
struct and  maintain  the  same  at  such  rates 
as  may  be  fixed  by  ordinance,  and  for  a 
period  not  exceeding  thirty  years;  also  to 
prevent  the  unnecessary  waste  of  water;  to 
prevent  the  pollution  of  the  water,  and  in- 
juries to  such  wells,  pumps,  cisterns,  res- 
ervoirs, or  waterworks." 

These  acts  are  urged  to  establish  the 
power  in  the  village  of  Rogers  Park  to  grant 
to  the  plaintiff  in  error  the  right  to  charge 
and  collect  for  thirty  years  the  rates  pre- 
scribed by  the  ordinance  of  November,  1888. 
We  have  passed  on  a  similar  contention  in 
Freeport  Water  Co.  v.  Freeport,  180  U.  S. 
687,  pott,  498,  21  Sup.  Ct.  Rep.  493,  and  in 
Danville  Water  Co.  v.  Danville,  180  U.  S. 
619,  pott,  505,  21  Sup.  Ct  Rep.  505 ;  and  we 
need  not  repeat  the  reasoning.  Besides,  it 
is  disputable  if  the  ordinance  of  1888  jus- 
tifies the  claim  of  plaintiff  in  error.  The 
supreme  court  of  the  state  held  that  it  did 
not.  A  strict  construction  must  be  exer-* 
cised.  The  contract  claimed  concerned  gov-» 
ernmental  functions,  and'such  functions  can-* 
not  be  held  to  have  been  stipulated  away 
by  doubtful  or  ambiguous  provisions. 

Section  1  of  the  ordinance  recites  "that, 
in  consideration  of  the  public  benefit  to  be 
derived  therefrom,  the  village  of  Rogers 
Park,  Illinois,  hereby  grants  the  exclusive 
right  and  privilege,  for  a  period  of  thirty 
years  .  .  .  unto  H.  E.  Keeler,  his  suc- 
cessor or  assigns,"  of  erecting  and  maintain- 
ing a  system  of  waterworks.   The  use  of 
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the  street*  was  also  granted  for  such  pur- 
pose. 

Section  3  recites,  "in  consideration  of  the 
public  benefits  and  the  protection  of  prop- 
erty resulting  from  the  construction  of  said 
system  of  waterworks,"  the  village  agrees 
to  pay  a  certain  annual  rental  proportional 
to  the  length  of  the  mains, 
i  The  grantee,  on  his  part  to  pay  "all  mu- 
nicipal and  village  taxes"  (8  3),  "in  consid- 
eration of  the  rentals  herein  agreed  to  be 
paid  and  in  consideration  of  the  rights  and 
privileges  granted"  (J  4),  agreed  to  furnish 
the  village  and  the  residents  thereof  an  ade- 
quate supply  of  water.  Failing  to  supply 
water  for  a  year  in  quantity  or  quality  stip- 
ulated, the  "franchise  and  all  their  rights 
and  privileges  granted  under  this  ordinance, 
and  the  contract  entered  into,  shall  be  null 
and  void." 

If  the  ordinance  contained  any  other  pro- 
visions it  could  not  be  claimed  that  the  com- 
pany's charges  to  consumers  of  the  water 
furnished  them  were  free  from  regulation 
by  the  municipality  if  it  otherwise  had 
power  of  regulation.  There  are  other  pro- 
visions, and  especial  stress  is  laid  upon 
them.   Section  12  provides  as  follows: 

"The  said  grantee  or  assigns  shall  charge 
the  following  annual  water  rates  to  con- 
sumers of  water  during  the  existence  of  this 
franchise,  and  they  shall  have  the  right  at 
any  time  to  insert  a  water  meter  into  the 
service  pipe  of  any  consumer,  and  to  charge 
and  collect  from  him  at  meter  rates,  provid- 
ed that  in  such  case  the  minimum  annual 
rate  paid  by  any  one  consumer  shall  be  $5." 

Then  follows  an  enumeration  of  uses  and 
the  rates  for  such  uses.   There  is  a  schedule 
for  meter  rates,  and  also  the  following  pro- 
vision: 

g    "Kates  for  all  other  purposes  that  may  be 
•  applied  for,  not*  named  in  the  foregoing 
schedule  of  maximum  rates,  will  be  fixed  by 
estimation  or  meter,  at  the  option  of  the 
grantee  or  assigns." 

This,  it  will  be  observed,  is  the  language 
of  command,  not  of  contract;  of  limitation 
on  power,  not  a  bargain  giving  power.  The 
right  to  charge  the  inhabitants  of  the  vil- 
lage for  the  water  supplied  to  them  resulted 
from  the  right  to  construct  and  maintain  the 
system.  Section  12  was  a  regulation  of  the 
right.  There  is  no  stipulation  that  it  will 
be  the  only  instance  of  regulation;  that  the 
power  to  do  so  is  bartered  away;  and  that 
the  conditions  which  determined  and  justi- 
fied it  in  1888  would  remain  standing,  and 
continue  to  justify  it  through  the  changes  of 
thirty  years.  It  would  require  clearer  lan- 
guage to  authorize  us  in  so  holding.  The 
predecessor  of  the  plaintiff  In  error  was  giv- 
en the  monopoly  of  the  supply  of  water. 
That  might  be  necessary  to  induce  the  invest- 
ment of  capital,  and  for  its  security  the  obli- 
gation of  a  contract  might  be  sought  and 
given.  There  was  no  such  inducement  for 
•n  unalterable  rate.  A  reasonable  rate  the 
law  assured,  and  assured  even  against  gov- 
«rnmental  regulation.  And  the  statute  of 
1801,  which  is  especially  complained  of,  as- 


sures it.  By  J  1  of  that  statute  municipali- 
ties are  "empowered  to  prescribe  by  ordin- 
anoe  maximum  rates  and  charges,  and  if 
unreasonable  rates  and  charges  be  fixed  they 
may  be  reviewed  and  determined  by  the  cir- 
cuit court  of  the  county  in  which  the  munici- 
pality may  be.  There  is  no  complaint  in 
this  case  that  the  rates  fixed  by  the  ordin- 
ance of  1897,  passed  by  the  city  council  of 
Chicago,  were  unreasonable.  Plaintiff  in  er- 
ror relies  strictly  on  a  contractual  right.  We 
think  it  has  no  such  right,  and  the  judgment 
of  the  Supreme  Court  is  affirmed. 

Mr.  Justice  White,  with  whom  concurs 
Mr.  Justice  Brewer,  Mr.  Justice  Browm 
and  Mr.  Justice  Feakham,  dissenting: 

This  case,  in  my  opinion,  should  be  eon- 
trolled  by  the  same  principles  which,  it 
seemed  to  me,  should  have  been  applied  inH 
the  case  of  the  Freeport  Water  Co.  v.  free-g 
port,  just  decided,  ISO  U.  S.  587,  post,  p.  493.* 
21  Sup.  Ct  Rep.  493.  The  only  difference  of 
fact  between  that  and  the  present  one  is 
this:  In  the  Freeport  Case  the  matter  in- 
volved was  the  power  of  the  city  to  contract 
and  to  fix  the  rates  to  be  paid  for  a  supply 
of  water  for  public  use  during  the  designat- 
ed period.  Here  the  question  is  whether  the 
city  of  Rogers  Park  had  power  to  contract 
for  the  construction  and  maintenance  of  wa- 
terworks, and  in  such  contract  to  fix  the 
rates  to  be  charged  for  the  water  to  be  sup- 
plied to  private  consumers  during  the  con- 
tract period. 

The  authority  under  which  the  contract 
in  question  was  made  was  the  two  acts  of 
the  legislature  of  the  state  of  Illinois  con- 
sidered in  the  Freeport  Case,  that  is  to  say, 
the  acts  of  April  9, 1872,  and  April  10,  1872. 
There  is  this  difference,  however:  The  act 
of  April  9,  1872,  was  amended  on  June  28, 
1885  (Public  Laws  of  Illinois,  1886,  p.  64), 
so  as  to  authorize  contracts  for  a  supply  of 
water  as  therein  stated  to  be  made  with  pri- 
vate individuals  as  well  as  private  corpora- 
tions. Thus  authority  existed  to  contract 
with  individuals  under  both  acts.  The  or- 
dinance passed  by  the  city  of  Rogers  Park 
and  the  contract  made,  as  fully  recited  in 
the  opinion  of  the  court,  was  for  the  erec- 
tion, maintenance,  and  operation  of  water- 
works, the  extension  of  the  system  as  might 
be  required,  the  payment  of  an  annual  ren- 
tal by  the  city  for  public  hydrants,  and  the 
establishment  of  the  rates  to  be  paid  by  pri- 
vate consumers  during  the  contract  period. 

The  language  of  the  legislative  act  con- 
ferring authority  to  fix  the  rates,  it  seems 
to  me,  clearly  sanctions  the  establishment 
by  contract  of  the  rates  for  private  use,  as  it 
did  those  to  be  paid  for  the  public  supply. 
The  fixing  of  rates  is  plainly  generic,  and  of 
necessity  embraced  those  rates  which  were 
to  be  paid  for  the  supply  of  water  which  the 
statute  authorized  the  city  to  contract  for. 
So  far  as  the  power  of  the  legislature  to  au- 
thorize a  contract  for  designated  rates  for  a 
stipulated  time  is  concerned,  I  can  see  no 
difference  between  fixing  the  rates  for  the 
public  and  those  for  the  private  supply  dur- 
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ing  the  authorized  time.  This  in  my  judg- 
ement is  conclusively  settled  by  the  author!- 
gties  to  which  reference  was  made  in  my  dis- 

•  sent  in  the  'Freeport  Gate.  Especially  is 
this  shown  by  the  ruling  of  the  jcourt  in  Los 
Angeles  v.  Los  Angeles  City  Water  Co.  177 
U.  S.  569,  44  L.  ed.  892,  20  Sup.  Ct  Rep. 
736,  where  it  was,  in  effect,  decided  that  a 
contract,  made  by  a  municipality  with  a  wa- 
ter company,  that  existing  rates  to  private 
consumers  should  not  be  reduced  during  the 
life  of  the  contract,  was  a  valid  stipulation, 
provided  that  the  action  of  the  city  was  pre- 
viously sanctioned  or  was  subsequently  rati- 
fied by  legislative  authority. 

The  only  question,  then,  remaining  to  be 
examined,  seems  to  me  to  be  whether  the 
particular  contract  made  by  the  city  of  Rog- 
ers Park,  considered  in  this  case,  fixed  the 
rates  for  private  consumers  for  the  period 
of  the  contract  And  this  only  involves  an 
examination  of  the  contract  for  the  purpose 
of  determining  its  import.  Of  course,  it  it 
conceded,  under  the  rule  of  construction 
stated  by  me  in  my  dissent  in  the  Freeport 
Case,  that  if  doubt  arises  from  an  analysis 
of  the  provisions  of  the  contract,  that  doubt 
must  be  solved  against  the  water  company 
and  in  favor  of  the  municipality.  But  it  is 
submitted  that  there  can  be  no  doubt,  from 
a  consideration  of  the  text  of  the  contract, 
that  it  fixed  the  rates  to  be  paid  by  private 
consumers  during  the  life  of  the  contract 
The  ordinance  established  in  detail  a  tariff 
of  specific  water  rates  for  private  purposes, 
embracing  an  enumeration  which  would 
seem  to  include  every  variety  of  use.  It  con- 
ferred upon  the  contractor  the  right,  if  he 
did  not  choose  to  charge  these  rates,  to  in- 
sert in  the  connection  a  water  meter,  and  to 
charge  for  the  water  supplied  at  meter  rates, 
instead  of  at  the  aggregate  sum  otherwise 
fixed.  The  opening  clause  of  8  12  read  as 
follows:  "The  said  grantee  or  assigns  shall 
charge  the  following  annual  water  rates  to 
consumers  of  water  during  the  existence  of 
this  franchise,  and  they  shall  have  the  right 
at  any  time  to  insert  a  water  meter  into  the 
service  pipe  of  any  consumer,  and  to  charge 
and  to  collect  from  them  at  meter  rates,  pro- 
vided that  in  such  case  the  minimum  annual 
rate  paid  by  any  one  consumer  shall  be  $5." 
As  I  understand  this  language,  it  without 
doubt  embodies  the  rates,  whether  fixed  by 
the  purpose  for  which  the  water  was  taken 
or  by  the  meter  measurement,  and  explicitly 
^stipulates  that  these  rates  may  be  charged 
g  during  the  life  of  the  contract    Indeed,  it 

•  seems  to  mc*  impossible  to  conceive  that  the 
contract  for  the  construction,  maintenance, 
and  supply  would  have  been  entered  into 
without  such  agreement  Can  it  in  reason 
be  said,  in  view  of  the  terms  of  the  contract, 
that  if  the  water  company  had  wished  to 
charge  more  than  the  contract  price,  on  the 
ground  that  an  unreasonably  low  sum  had 
been  fixed  in  the  contract,  that  it  would  have 
had  a  right  at  once  to  ignore  the  contract 
stipulation  and  exact  higher  rates  T  If  it 
cannot  be,  how  can  it  be  held  that  the  city 
had  the  right  at  its  pleasure  to  disregard  the 


rates  fixed  in  the  contract  t  Was  not  the 
obligation  of  one  the  correlative  of  the  right 
of  the  other  t  To  say  that  the  provisions  of 
the  contract  constitute  the  language  of  com- 
mand, and  not  the  language  of  contract,  does 
not  weaken  or  obliterate  the  unambiguous 
provisions  of  the  agreement  into  which  the 
parties  entered.  They  were  indeed,  in  my 
judgment,  commands,  arising  from  the  ex- 
press authority  conferred  upon  the  munici- 
pality by  the  legislature  of  the  state  of  Illi- 
nois, sanctioned  by  the  agreement  of  the  par- 
ties, and  protected  from  impairment  by  the 
Constitution  of  the  United  States. 


(180  V.  S.  687) 

FREEPORT  WATER  COMPANY,  Plff.  in 
Brr., 
v. 

CITY  OF  FREEPORT. 

Franchise  of  water  company — power  of  city 
to  bind  itself  by  contraot — authority  to 
contract  as  to  rates  for  a  term  of  years — 
subsequent  reduction  of  rates  by  ordi- 
nance. 

1.  Municipal  corporations  may  be  Invested  by 
statute  with  the  power  to  bind  themselves 
by  an  Irrevocable  contract  not  to  regulate 
water  rates. 

2.  The  power  to  prescribe  such  regulations  and 
provisions  for  corporations  as  the  legislature 
may  deem  advisable,  which  Is  reserved  by  the 
Illinois  general  Incorporation  act,  I  8  (Starr 
ft  C.  Stat.  p.  1006),  Is  not  limited  to  the  ex- 
ternal business  of  corporations  to  the  exclu- 
sion of  Interference  with  their  internal  man- 
agement 

S.  The  power  of  a  municipal  corporation  to 
grant  exclusive  privileges  most  be  conferred 
by  explicit  terms.  If  Inferred  from  other 
powers  It  Is  not  enough  that  the  power  Is  con- 
venient to  other  powers;  It  must  be  Indis- 
pensable to  them. 

4.  A  contract  giving  a  water  company  the 
right  to  charge  certain  rates  for  thirty  years 
without  Interference  by  new  ordinances 
changing  rates  Is  not  authorised  by  III.  act 
April  9,  1872,  empowering  cities  and  vil- 
lages to  contract  wltb  such  companies  for  a 
■apply  of  water  for  public  use  for  a  period 
not  exceeding  thirty  years,  and  111.  act  April 
10,  1872,  empowering  such  municipalities  to 
authorize  persons  or  private  corporations  to 
construct  and  maintain  waterworks  "at  such 
rates  as  may  be  fixed  by  ordinance  and  for  a 
period  not  exceeding  thirty  years,"  since, 
under  the  rule  requiring  strict  construction 
of  such  grants,  the  clause  "for  a  period  not 
exceeding  thirty  years"  qualifies  the  words 
"construct  and  maintain,"  bat  does  not 
qualify  the  words  "at  such  rates  as  may  be 
fixed  by  ordinance." 

5.  The  power  of  a  city  to  fix  water  rates,  con- 
ferred by  the  Illinois  statutes  of  1872,  be- 
came a  condition  of  privileges  thereafter 
granted  to  water  companies. 

6.  The  question  what  functions  the  circuit 
courts  of  a  state  may  have  Is  a  matter  of 
state  law,  on  which  the  decisions  of  the  stats 
courts  will  be  followed  by  a  Federal  court 

[No.  348.] 

Submitted  October  SI,  1900.  Decided  March 
tS,  1901. 
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TN  ERROR  to  the  Supreme  Court  of  H- 
1  linois  to  review  a  decision  affirming  a 
judgment  overruling  a  demurrer  to  defend- 
ant's pleas  in  an  action  by  a  water  com- 
pany  against  a  city  for  the  price  of  water. 
Affirmed. 

See  same  case  below,  186  111.  170,  67  N. 
E.  862. 

oo 

a  Statement  by  Mr.  Justice  HoKeanii 
*  'This  is  an  action  of  assumpsit  brought  by 
the  plaintiff  in  error  against  the  defendant 
in  error  in  the  circuit  court  of  Stephenson 
county,  state  of  Illinois,  for  the  price  of 
water  delivered  by  plaintiff  in  error  to  de- 
fendant in  error  between  January  1,  1806, 
and  July  1,  1896. 

The  cause  of  action  was  based  upon  a 
contract  arising  from  an  ordinance  passed 
by  defendant  empowering  the  plaintiff  to 
construct  certain  waterworks  in  the  city  of 
Freeport,  and  the  renting  from  the  plaintiff 
by  the  city  of  certain  fire  hydrants. 

To  the  defenses  of  a  subsequent  ordinance 
reducing  the  rental  of  such  hydrants,  it  was 
replied  that  the  latter  ordinance  impaired 
the  obligation  of  the  first  ordinance  as  a  con- 
tract, and  therefore  violated  the  Constitu- 
tion of  the  United  States. 

The  case  was  presented  upon  a  demurrer 
to  the  pleas  of  the  defendant.  The  demur- 
rer was  overruled  by  the  circuit  court,  and 
the  plaintiff  electing  to  stand  by  its  demur- 
rer, judgment  was  entered  for  the  defendant 
for  costs.  On  appeal  to  the  supreme  court 
the  judgment  was  affirmed  (186  111.  170,  57 
N.  E.  862),  and  to  that  action  this  writ 
of  error  is  directed. 

The  facta  presented  by  the  pleadings  are 
aa  follows: 

The  plaintiff  is  a  corporation  organized 
and  existing  under  the  general  laws  of  the 
state,  and  the  defendant  is  a  municipal  cor- 
poration organized  under  the  general  act  of 
the  state  entitled  "An  Act  to  Provide  for 
the  Incorporation  of  Cities  and  Villages," 
approved  April  10,  1872,  and  in  force  July 
Al,  1872,  and  the  acts  amendatory  thereof, 
■g  That  on  the  6th  of  June,  1882,  defendant 
•'  enacted  an  ordinance 'giving  and  granting  to 
Nathan  Shelton  or  his  assigns  the  exclusive 
right  and  privilege,  for  the  term  of  thirty 
years  from  the  1st  of  July,  1882,  to  supply 
the  city  of  Freeport  and  its  citizens  with 
water  suitable  for  domestic  and  manufac- 
turing purposes.  The  city  reserved  the 
right  of  purchasing  the  works  at  the  end 
of  thirty  years.  If  such  right  should  not 
be  exercised,  the  rights  and  privileges  of  the 
plaintiff  were  to  be  extended  for  a  further 
period  of  twenty-five  years.  There  were  the 
usual  provisions  for  the  use  of  the  streets, 
the  character  of  the  works  and  appliances, 
the  quality  of  the  water,  and  provision  was 
made  for  the  extension  of  the  system  as  the 
growth  of  the  city  and  its  needs  might  re- 
quire. 

Section  7  of  the  ordinance  was  as  follows : 
"The  said  Nathan  Shelton  or  his  assigns 
■hall  erect  double-nozzle  fire  hydrants  upon 
all  mains  ordered  laid  by  said  city  council 
In  said  city  at  the)  rate  of  not  less  than  ten 


to  each  mile  of  said  mains,  and  shall  erect 
said  fire  hydrants  whenever  and  wherever 
said  city  council  shall  direct.  And  said  city 
shall  pay  to  said  Nathan  Shelton  or  his  as- 
signs as  an  annual  rental  for  the  first  100 
of  said  hydrants  the  sum  of  $100  each,  for 
all  said  hydrants  over  100  and  up  to  150  an 
annual  rental  of  $80  each,  and  for  all  of  said 
hydrants  over  150  an  annual  rental  of  $50 
each,  which  said  rentals  shall  be  payable 
semiannually  on  the  15th  days  of  January 
and  July  in  each  year;  and  the  pay  of  each 
hydrant  shall  commence  when  each  hydrant 
is  actually  ready  for  use  and  the  city  official- 
ly notified  thereof,  and  shall  continue  during 
the  full  term  specified  in  this  ordinance,  un- 
less said  city  shall  sooner  become  the  owner 
of  said  waterworks  as  hereinbefore  provided, 
in  which  event  said  rental  shall  cease.  The 
pay  of  any  hydrant  shall  cease  whenever  any 
hydrant  is  out  of  repair,  or  unfit  for  use,  or 
incapable  of  throwing  a  stream  as  provided 
for  in  this  ordinance." 

The  city  was  given  the  right  to  use  water 
free  of  charge  from  the  hydrants  on  streets 
curbed  and  guttered,  for  flushing  and  wash- 
ing the  gutters,  and  from  any  hydrant,  upon 
giving  notice,  for  flushing  any  and  all  sew- 
ers; also  water  free  of  charge  for  the  use  ofe 
the  fire  department  and  for  the  city  hall* 
publio*  offices,  public  schools,  churches,  and* 
for  four  public  drinking  fountains  if  the  city 
should  erect  the  same. 

Maximum  rates  to  consumers  were  fixed 
for  purposes  which  were  especially  enumer- 
ated, and  it  was  provided  that  "rents  for 
other  purposes  not  herein  named  will  be 
fixed  by  meter  measurement,  as  may  be 
agreed  upon  between  the  consumer  and  the 
water  company,  not  exceeding  the  following 
rates."   The  rates  were  specified. 

Section  13  was  as  follows: 

"This  ordinance  shall  become  binding  as  a 
contract  between  the  city  of  Freeport,  Il- 
linois, and  Nathan  Shelton  or  his  assigns, 
upon  the  filing  with  the  city  clerk  of  a  writ- 
ten acceptance  thereof  by  Nathan  Shelton 
or  his  assigns,  provided  the  same  shall  be 
done  within  thirty  days  from  the  passage 
and  publication  of  this  ordinance;  and  this 
ordinance  when  so  accepted  shall  not  be  al- 
tered, amended,  or  changed  in  any  way  with- 
out the  concurrence  and  consent  of  both  par- 
ties thereto  and  interested  therein,  or  their 
successors  or  assigns." 

On  June  27,  1882,  Shelton  filed  a  written 
acceptance  of  the  terms  and  conditions  of 
the  ordinance.  On  August  8,  1882,  he  as- 
signed all  his  rights  to  plaintiff,  of  which 
defendant  had  notice.  Plaintiff  has  com- 
plied with  all  things  required  of  Shelton  or 
of  it,  has  constructed  121  hydrants  as  re- 
quired by  8  7  and  as  ordered  by  defendant, 
which  were  in  operation  on  January  1, 1896, 
and  defendant  paid  all  rentals  which  became 
due  January  1,  1896;  and  that  there  was 
due  for  rentals  subsequent  to  that  date,  and 
up  to  the  15th  of  July,  1896,  the  sum  of 
$5,840. 

The  pleas  of  the  defendant  in  substance 
alleged  that  it  was  a  municipal  corporation 
organized  under  the  general  law*  of  the 
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state  for  the  incorporation  of  cities  and  vil- 
lages, and  that,  in  pursuance  of  the  stat- 
utes of  the  state  relating  to  waterworks, 
it  passed  the  ordinance  of  June  0,  1882. 

It  was  alleged  in  plea  No.  1  that  the  wa- 
ter rates  fixed  by  such  ordinance  "were  then 
unjust,  unreasonable,  and  oppressive  to  the 
citizens  and  taxpayers  of  said  city,  and  so 
remained  and  continued  to  be  uniust,  unrea- 
sonable, and  oppressive  from  said  enactment 
thereof  up  and  until  the  subsequent  action 
of  the  council  of  said  city  had  in  relation 
thereto.  .  .  ."  This*charge  was  substan- 
tially repeated  in  the  other  pleas,  and  it 
was  alleged  that  the  new  rates  were  just 
and  reasonable.  The  ordinance  of  Febru- 
ary 11,  1896,  was  set  out  in  full.  The  fol- 
lowing is  all  that  is  necessary  to  be  quoted: 

"Sec.  1.  That  the  Freeport  Water  Com- 
pany, a  corporation,  now  furnishing  to  the 
city  of  Freeport  and  its  inhabitants  water 
for  fire  protection,  domestic  uses,  and  manu- 
facturing purposes,  and  other  uses  and  pur- 
poses, shall  be  entitled  to  charge  and  receive 
therefor,  and  for  the  use  of  water  meters, 
the  rates  and  prices  hereinafter  fixed  and 
no  more. 

"Fire  Protection  and  Public  Uses. 

"Sec.  2.  Said  corporation  shall  be  entitled 
to  charge  and  receive  from  the  city  of  Free- 
port  for  all  water  furnished  for  fire  protec- 
tion and  other  public  uses  and  purposes  as 
hereinafter  defined  and  enumerated  an  an- 
nual rental  or  Tate  of  fifty  dollars  ($50)  for 
each  double-nozzle  fire  hydrant  now  in  use 
in  the  said  city  of  Freeport,  or  any  that  may 
be  ordered  hereafter  by  the  city  council  of 
the  city  of  Freeport,  such  rental  to  be  pay- 
able in  semiannual  instalments  on  the  fif- 
teenth (15th)  day  of  January  and  July, 
provided  that  it  shall  be  shown  by  a  certifi- 
cate signed  by  the  committee  on  water,  city 
engineer,  and  chief  of  fire  department  that 
test  of  the  works  of  said  corporation  has 
been  made  within  six  (6)  months,  and  that 
such  works  have  been  in  such  condition  as 
to  furnish  at  all  times  and  for  any  length 
of  time  a  fire  pressure  sufficient  to  throw 
six  (6)  fire  streams  from  six  (6)  hydrants 
chosen  by  the  committee  on  water,  each 
through  fifty  (50)  feet  of  2%  inch  hose  and 
1-inch  nozzle  from  each  hydrant  so  chosen 
to  a  height  of  one  hundred  (100)  feet,  or 
maintain  its  equivalent  in  pressure  at  the 
nozzles  of  the  hydrants.  Where  the  works 
of  said  corporation  are  not  shown  to  be 
maintained  in  condition  to  furnish  such  fire 
pressure  the  rental  shall  be  one  half  the 
amount  hereinbefore  fixed.  The  above  rate 
and  rental  shall  be  in  full  payment  for  all 
water  furnished  as  follows:  For  fire  pro- 
tection, including  the  furnishing  and  setting 
of  fire  hydrants  for  all  water  used  by  the 
i  fire  department  in  extinguishing'  fires  and 
jln  practice,  for  all  water  used  by  the  com- 
mittee on  waterfor  cleaning,  washing,  flush- 
ing gutters  and  sewers,  in  said  city,  and  for 
all  water  used  for  the  city  hall,  fire  and  po- 
lice stations,  and  other  city  offices,  for  drink- 
ing fountain  in  park  when  desired,  and  for 
•Jfpublic  schools  and  churches  in  the  city." 

The  ordinance  further  established  in  de- 


tail maximum  rates  for  water  to  be  fur- 
nished for  domestic  and  manufacturing  uses 
and  other  uses  when  furnished  without 
meter;  also  rates  when  furnished  or  meas- 
ured by  meter.  There  was  a  penalty  provid- 
ed for  charging  greater  rates  than  those 
established. 

The  ordinance  was  to  take  effect  from  the 
date  of  its  passage,  and  the  right  of  further 
regulation  was  reserved. 

The  rates  established  by  the  ordinance  of 
February  11,  1896,  were  considerably  leas 
than  those  established  by  the  ordinance  of 
June,  1882. 

The  assignment  of  error  presented  the 
contentions  in  various  ways  that  the  ordi- 
nance of  February  11,  1896,  and  the  stat- 
utes in  pursuance  of  which  it  was  claimed 
to  have  been  passed,  violated  the  Constitu- 
tion of  the  United  States  in  that  the  ordi- 
nance and  statutes  impaired  the  obligation 
of  the  contract  made  by  the  ordinances  of 
June,  1882,  with  plaintiff,  and  deprived  It 
of  its  property  without  due  process  of  law. 

The  statutes  of  the  states  which  are  urged 
as  applicable  to  the  contentions  of  the  par- 
ties are  cited  in  the  margin,  t 


TAn  Act  to  Enable  Cities  and  Villages  to  Con- 
tract for  a  Supply  of  Water  for  Public  Use, 
and  to  Levy  and  Collect  the  Tax  to  Pay  for 
Water  so  Supplied.  Approved  April  8,  1872, 
Id  force  July  1,  1872. 

Sec  1.  Be  It  enacted  by  the  People  of  the 
State  of  Illinois,  represented  In  tbe  General  As- 
sembly, That  In  all  cities  and  villages  where 
waterworks  may  hereafter  be  constructed  by  an 
Incorporated  company,  the  city  or  village  au- 
thorities In  such  cities  and  villages  may  con- 
tract with  snch  Incorporated  company  for  a  sup- 
ply of  water  for  public  use,  for  a  period  not 
exceeding  thirty  years.  (Public  Laws  of  Il- 
linois of  1871,  p.  271.) 

An  Act  to  Provide  for  the  Incorporation  of 
Cities  and  Villages.    (Approved  April  10, 
1872 :  In  force  July  1.  1872.) 
Bee.  1.  The  city  council  or  board  of  trustees 
shall  have  power  to  provide  for  a  supply  of 
water  by  the  boring  and  sinking  of  artesian 
wells,  or  by  the  construction  and  regulation  of 
wells,  pumps,  cisterns,   reservoirs,  or  water- 
works, and  to  borrow  money  therefor,  and  to 
authorize  any  person  or  private  corporation  to 
construct  and  maintain  the  same  at  such  rates 
as  may  be  fixed  by  ordinance,  and  for  a  period 
not  exceeding  thirty  years;  also  to  prevent  the 
unnecessary  waste  of  water ;  to  prevent  the  pol- 
lution of  the  water,  and  Injuries  to  such  wells, 
pumps,   cisterns,   reservoirs,   or  waterworks. 
(Public  Laws  of  Illinois  of  1871,  p.  230;  1 
Starr  *  C.  Stat.  p.  785,  I  175.) 
An  Act  to  Enable  Cities,  Towns,  snd  Villages 
Incorporated  under  any  General  or  Special 
Law  of  this  State  to  Fix  the   Rates  and 
Charges  for  tbe  Supply  of  Water  Furnished 
by  any  Indlvldnal,  Company,  or  Corporation 
to  Any  Such  City,  Town  or  Village  and  the 
Inhabitants  Thereof.     (Approved   June  ft, 
1891 ;  In  force  July  1,  1891.) 
Sec.  1.  Be  It  enacted  by  the  People  of  the 
State  of  Illinois,  represented  In  the  General  As- 
sembly, That  the  corporate  authorities  of  any 
city,  town,  or  village  now  or  hereafter  Incor- 
porated under  any  general  or  special  law  of  this 
state.  In  which  any  Individual,  company,  or 
corporation  has  been  or  hereafter  may  be, au- 
thorised by  such  city,  town,  or  village  to  supply 
water  to  such  city,  town,  or*  village-  and  the 
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21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


Messrs.  George  C  Fry  and  James  W. 
Hyde  for  plaintiff  in  error. 

Ur.  A.  J.  Hopkins  for  defendant  in  er- 
ror. 

Mr.  Justice  McKenna,  after  stating  the 
n  ease  as  above,  delivered  the  opinion  of  the 
§  court: 

*  *  The  supreme  court  of  the  state  based  its  de- 
cision on  its  opinions  in  the  case  of  Danville 
v.  Danville  Water  Co.  178  111.  299,  53  N.  E. 
118,  and  180  IU.  286,  64  N.  E.  224.  In  that 
case  the  same  statutes  were  involved  as  in 
the  case  at  bar,  and  the  contract  which  was 
claimed  was  based  upon  a  substantially  sim- 
ilar ordinance  to  that  involved  in  the  pend- 
ing controversy. 

It  is  not  clear  from  the  opinion  of  the 
court  whether  it  intended  to  decide  that  mu- 
nicipal corporations  could  not  be  invested 
with  the  power  to  bind  themselves  by  an  ir- 
revocable contract  not  to  regulate  water 
rates.  If  so,  we  cannot  concur  in  that  view. 
We  have  decided  to  the  contrary  many  times, 
and  very  lately  in  Los  Angeles  v.  Los  Ange- 
les City  Water  Co.  (1900)  177  U.  S.  558, 
44  L.  ed.  886,  20  Sup.  Ct.  Rep.  736.  See 
also  Walla  Walla  r.  Walla  Walla  Water 
Co.  172  U.  8.  7,  43  L.  ed.  344,  19  Sup.  Ct. 
Rep.  77,  where  the  subject  is  more  extensive- 
ly discussed  and  the  cases  reviewed.  See 
also  New  Orleans  Waterworks  Co.  v.  Rivers, 
116  U.  S.  674,  29  L.  ed.  625,  6  Sup.  Ct.  Rep. 
273. 

We  do  not  mean  to  say  that  if  it  was  the 
declared  policy  of  the  state  that  the  power 
of  alienation  of  a  governmental  function 
did  not  exist,  a  subsequently  asserted  con- 
tract would  not  be  controlled  by  such  pol- 
icy. In  Bteventon  v.  Behool  Directors,  87 
111.  255,  and  in  Davis  v.  School  Directors, 
92  111.  293,  it  was  held  that  a  school  board 
could  not  make  a  contract  for  the  employ- 
ment of  teachers  to  extend  beyond  the  cur- 
rent year,  and  this  was  put  upon  the  ground 
of  the  inability  of  one  board  to  control  the 
exercise  of  the  functions  of  its  successor. 
In  East  Bt.  Louie  v.  East  Bt.  Louis  Oas- 

*  light  A  Coke  Co.  98  IU.  416,  38  Am.  Rep. 
§97,  decided  in  May,  1881,  the  doctrine  of 

*  those* cases  was  not  adopted  as  applicable  to 
a  contract  for  gas  rates,  nor  was  it  rejected. 
One  justice  asserted  it  with  great  emphasis, 
quoting  those  cases.  The  court,  however, 
left  it  disputable,  placing  the  decision  on 
other  grounds.  There  was  at  least  admoni- 
tion in  those  cases  to  persons  entering  into 
contracts  with  municipalities.  If  there  was 
anything  more,  we  need  not  decide,  as  there 
are  other  grounds  for  judgment. 


Inhabitants  thereof,  be  and  are  hereby  em- 
powered to  prescribe  by  ordinance  maximum 
rates  and  charges  for  the)  supply  of  water  fur- 
nished by  snch  Individual,  company,  or  corpora- 
tion to  such  city,  town,  or  village  and  the  In- 
habitant!  thereof,  such  rates  and  charges  to  be 
just  and  reasonable.  And  In  case  the  corporate 
authorities  of  any  snch  city,  town,  or  village 
shall  fix  unjust  and  unreasonable  rates  and 
charges,  the  sane  may  be  reviewed  and  deter- 
mined by  the  circuit  court  of  the  county  In 
which  such  city,  town,  or  village  may  be.  (Pub- 
lic Laws  of  Illinois  of  1891,  p.  85 ;  1  Starr  at 
C  Stat.  p.  868,  |  468.) 


The  supreme  court  did  decide  in  the  Free- 
port  Case  (1)  that,  the  water  company  hav- 
ing been  incorporated  under  the  general  in- 
corporation act  of  the  state,  approved  April 
18,  1872,  the  provisions  of  the  act  entered 
into  and  formed  a  part  of  its  charter,  and 
that  by  f  9  of  the  act  (inserted  in  the  mar- 

S'nt)  the  right  of  the  legislature  to  regu- 
te  and  provide  for  the  rates  at  which  the 
company  should  supply  water  to  the  city 
was  reserved;  and  (2)  that  the  language  of 
the  act  of  April  9,  1872,  and  in  force  July 
1,  1872  (inserted  in  the  margin),  did  "not 
necessarily  imply  the  power  to  make  and 
fix  rates.  The  court  further  said  in  178 
111.  at  page  309,  63  N.  E.  p.  122:  "The  au- 
thority 'to  contract  for  a  supply  of  water 
for  public  use  for  a  period  not  exceeding 
thirty  years'  does  not  necessarily  imply  that 
the  price  of  the  supply  should  be  fixed  for 
the  entire  period.  The  supply  could  be 
made  for  the  entire  term,  but  the  price  is 
to  be  determined  from  time  to  time,  and  the 
rates  to  be  settled  by  the  rules  of  the  com- 
mon law.  Carlyle  v.  Carlyle  Water,  Light, a 
i  Power  Co.  52  111.  App.  677."  *  g 

•  It  is  true  that  we  do  not  necessarily  have* 
to  follow  this  decision.  When  $  10,  article 
1,  is  invoked  we  decide  for  ourselves  the  fact 
of  contract, — not  only  its  formal  execution, 
but  its  legal  basis  in  law,  and  therefore  con- 
strue for  ourselves  the  statutes  of  the  state 
upon  which  it  is  claimed  to  rest.  In  such 
case,  we  have  also  said,  we  are  disposed  to 
incline  to  agreement  with  the  state  court. 
These  principles  hardly  need  the  citation  of 
cases.  They  have  become  elementary.  We 
may  quote,  however,  the  language  of  Mr. 
Justice  Bradley  in  Burgess  v.  Seligman,  107 
U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10. 
After  stating  the  peculiarity  of  the  exist- 
ence of  two  co-ordinate  jurisdictions  in  the 
same  territory,  and  the  necessity  for  the  ex- 
ercise of  mutual  respect  and  deference  to 
avoid  anomalous  and  inconvenient  results, 
and  yet  asserting  the  necessity  in  the  Fed- 
eral courts  of  the  right  to  exercise  an  inde- 
pendent judgment,  the  learned  Justice  said: 
"Since  the  ordinary  administration  of  the 
law  is  carried  on  by  the  state  courts,  it 
necessarily  happens  that  by  the  course  of 
their  decisons  certain  rules  are  established 
which  become  rules  of  property  and  action 
in  the  state,  and  have  all  the  effect  of  law, 
and  which  it  would  be  wrong  to  disturb. 
This  is  especially  true  with  regard  to  the 
law  of  real  estate  and  the  construction  of 
state  constitutions  and  statutes.  Such  es- 
tablished rules  are  always  regarded  by  the) 
Federal  courts,  no  less  than  by  the  state- 
courts  themselves,  as  authoritative  declara- 


tSection  9  of  the  general  Incorporation  act, 
cited  In  the  opinion,  is  as  follows : 

The  general  assembly  shall,  at  all  times,  have 
power  to  prescribe  such  regulations  and  pro- 
visions as  It  may  deem  advisable,  which  regu- 
lations and  provisions  shall  be  binding  on  any 
and  all  corporations  formed  under  the  provision* 
of  this  act:  And  provided  further.  That  this 
act  shall  not  be  held  to  revive  or  extend  any 
private  charter  or  law  heretofore  granted  or 
passed  concerning  any  corporation.  (Section  9. 
Corporation  Act ;  Starr  &  C.  Stat  p.  1006.) 
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•tiona  of  what  the  law  is.   But  where  the 

•  law  has  not  been  thus  settled,' it  is  the  right 
and  duty  of  the  Federal  courts  to  exercise 
their  own  judgment;  as  they  always  do  in 
reference  to  the  doctrines  of  commercial  law 
and  general  jurisprudence.  So,  when  con- 
tracts and  transactions  have  been  entered 
into,  and  rights  have  accrued  thereon  under 
a  particular  state  of  the  decisions,  or  when 
there  has  been  no  decision  of  the  state  tri- 
bunals, the  Federal  courts  properly  claim 
the  right  to  adopt  their  own  interpretation 
of  the  law  applicable  to  the  case,  although 
a  different  interpretation  may  be  adopted  by 
the  state  courts  after  such  rights  have  ac- 
crued. But  even  in  such  cases,  for  the  sake 
of  harmony  and  to  avoid  confusion,  the  Fed- 
eral courts  will  lean  towards  an  agreement 
of  views  with  the  state  courts  if  the  ques- 
tion seems  to  them  balanced  with  doubt. 
Acting  on  these  principles,  founded  as  they 
are  on  comity  and  good  sense,  the  courts  of 
the  United  States,  without  sacrificing  their 
own  dignity  as  independent  tribunals,  en- 
deavor to  avoid,  and  in  most  cases  do  avoid, 
any  unseemly  conflict  with  the  well-consid- 
ered decisions  of  the  state  courts." 

Applying  these  principles  to  the  case  at 
bar,  we  solve  its  questions.  The  supreme 
court  of  the  state  m  passing  on  the  case, 
not  only  considered  the  acts  of  the  9th  and 
10th  of  April,  1872,  regarding  municipali- 
ties, but  also,  as  we  have  said,  the  general 
incorporation  act  of  April  18,  1872.  Under 
the  latter  the  plaintiff  was  incorporated, 
and  it  was  held  that  the  act  "must  be  re- 
garded as  entering  into  and  forming  part  of 
the  charter"  of  the  plaintiff.  The  statute 
reserves  to  the  general  assembly  the  power 
to  prescribe  in  the  government  of  corpora- 
tions "such  regulations  and  provisions  as  it 
may  deem  advisable."  The  language  is  very 
comprehensive.  Regarding  it  alone,  it  is 
difficult  to  conceive  what  objects  of  legisla- 
tion are  not  covered  by  it.  The  supreme 
court  of  the  state  has  construed  it  to  be  of 
greater  import  than  the  usual  reservation  of 
the  power  to  alter  and  amend  the  charters 
of  corporations. 

The  plaintiff,  however,  contends  that  it 
was  not  intended  by  the  terms,  "regulations 
and  provisions,"  "to  interfere  with  the  in- 
ternal business  management  of  the  corpora- 
tion itself,"  but  to  regulate  "those  classes  of 
H  acts  which  control  the  relation  existing  be- 
Stween  stockholders  as  individuals  and  the 

•  corporation  ar*an  entirety,  and  the  relations 
between  corporations  and  third  persons; 
that  is,  the  manner  of  carrying  on  their  bus- 
iness or  exercising  the  powers  of  a  corpora- 
tion." We  think  the  construction  is  too  nar- 
row. The  statute  made  no  distinction  be- 
tween the  internal  and  the  external  business 
of  corporations, — between  their  relations  to 
stockholders  and  their  relations  to  third  per- 
sons. Such  are  but  special  exertions  of  the 
power  which  the  legislature  possesses. 

In  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  23,  24  L.  ed.  989,  a  provision  was 
passed  on,  of  an  act  defining  the  general  pow- 
ers and  duties  of  manufacturing  corpora- 
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tiona,  as  affecting  the  beer  company.  The 
general  statute  was  enacted  in  1809,  and  the 
provision  construed  was  as  follows:  "Pro- 
vided always,  that  the  legislature  may  from 
time  to  time,  upon  due  notice  to  any  corpo- 
ration, make  further  provisions  and  regula- 
tions for  the  management  of  the  business  of 
the  corporation  and  for  the  government 
thereof,  or  wholly  repeal  any  act  or  part 
thereof,  establishing  any  corporation,  as 
shall  be  deemed  expedient."  The  beer  com- 
pany was  incorporated  in  1828  "for  the  pur- 
pose of  manufacturing  malt  liquors  in  all 
their  varieties."  It  was  held  that  the  pro- 
visions of  1809  were  adopted  in  the  charter 
of  the  beer  company,  and  were  a  part  of  the 
contract  between  the  state  and  the  company, 
rendering  the  latter  subject  to  the  exercise 
of  that  power;  and  the  seizure  and  forfeit- 
ure of  certain  malt  liquors,  which  were  in- 
tended to  be  sold  in  violation  of  the  prohibi- 
tory liquor  law  passed  in  1869,  were  sus- 
tained. 

But  assuming  that  8  9  of  the  general  in- 
corporation act  is  correctly  interpreted  by 
plaintiff,  we  are  brought  to  the  question  of 
the  power  of  the  city  to  make  an  irrevocable 
contract  for  thirty  years,  fixing  water  rates. 
The  power  is  claimed  under  the  statutes  of 
1872,  heretofore  quoted.  The  supreme  court 
of  the  state,  as  we  have  seen,  decided  against 
the  claim,  and  the  principle  of  Burgess  v. 
Beligvum  applies  if  the  ruling  of  the  court 
and  the  contention  of  the  plaintiff  is  "bal- 
anced with  doubt."  There  were  no  previous 
interpretations  of  the  statutes  by  the  state 
courts  upon  which  the  plaintiff  had  a  right 
to  rely.  It  acted  upon  the  faith  of  the  stat-x 
ute  alone,  and  committed  its  rights  to  a  ju-§ 
dicial  interpretation  of  the  statute.  *  The* 
rule  which  governs  interpretation  in  such 
cases  has  often  been  declared.  We  expressed 
it,  following  many  prior  decisions,  in  Detroit 
Citizens'  Street  R.  Co.  v.  Detroit  R.  Co.  171 
U.  S.  48,  43  L.  ed.  67,  18  Sup.  Ct.  Rep.  732, 
to  be  that  the  power  of  a  municipal  corpora- 
tion to  grant  exclusive  privileges  must  be 
conferred  by  explicit  terms.  If  inferred 
from  other  powers,  it  is  not  enough  that  the 
power  is  convenient  to  other  powers;  it 
must  be  indispensable  to  them. 

In  Smith  v.  McDowell  ea  ret.  Ball,  148 
111.  51,  23  L.  R.  A.  393,  35  K.  E.  141,  the  su- 
preme court  of  the  state  expressed  the  rule 
as  follows:  "Their  power  [the  power  of  mu- 
nicipal corporations]  is  measured  by  the  leg- 
islative grant,  and  they  can  exercise  such 
powers  only  as  are  expressly  granted,  or  are 
necessarily  implied  from  the  powers  express- 
ly conferred." 

The  supreme  court  of  the  state  applied 
these  principles.  It  held  that  an  irrevo- 
cable contract  for  specific  rates  was  not  in- 
dispensable to  the  other  powers  with  which 
the  cities  of  the  state  were  invested.  And  a 
distinction  was  made  between  a  contract 
which  related  to  a  governmental  function, 
which  the  regulation  of  rates  was  said  to  be, 
and  a  contract  which  related  to  franchises 
which,  though  public  in  their  nature,  yet 
were  not  governmental,  which  the  supply  of 
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water  was  said  to  be.  This  distinction,  it 
was  held,  the  statutes  of  1872  observed,  and 

Save  the  power  to  make  one  kind  of  contract, 
ut  not  the  other, — the  power  to  contract 
for  a  supply  of  water,  but  not  the  power  to 
contract  "to  pay  a  fixed  and  unalterable  rate 
for  thirty  years."  This  was  deduced  from 
the  silence  of  the  statute  of  the  9th  of  April 
and  the  necessity  of  resolving  all  ambigui- 
ties in  favor  of  the  public.  But  ambiguity 
disappears,  it  was  said,  when  the  statute  of 
the  9th  was  considered  with  the  statute  of 
the  10th,  as  it  necessarily  had  to  be,  as  the 
statutes  were  "in  pari  materia,  and  should 
be  construed  together."  Section  1  of  the  act 
of  the  10th  of  April  "authorizes,"  the  court 
said,  "the  city  council  to  empower  a  private 
corporation  to  construct  and  maintain  wa- 
terworks at  such  rates  at  may  be  fined  by  or- 
dinance. The  meaning  of  this  language  is 
not  that  the  waterworks  are  to  be  main- 
tained at  such  established  rate  as  may  be 
fixed  by  one  ordinance  for  a  period  not  ex- 
g  eeeding  thirty  years.  The  clause,  'for  a  pe- 
Sriod  not  exceeding  thirty  years,'  qualifies 
*  the  woroWonstruct  and  maintain  the  same,' 
but  does  not  qualify  the  words  'at  such  rates 
as  may  be  fixed  by  ordinance.' " 

The  statutes  are  certainly  ambiguous,  and 
in  resolving  the  ambiguity  in  favor  of  the 
public  the  court  applied  the  rule  declared  in 
many  cases.  We  Baid  in  the  Railroad  Com- 
mission Cotes,  116  U.  S.  307,  tub  nam.  Btone 
v.  Farmert  Loan  <t  T.  Co.  29  L.  ed.  636,  6 
Sup.  Ct.  Rep.  334,  388,  1191,  by  Chief  Jus- 
tice Waite,  of  the  power  of  the  regulation  of 
rates: 

"This  power  of  regulation  is  a  power  of 
government,  continuing  in  its  nature,  and 
it  it  can  be  bargained  away  at  all  it  can  only 
be  by  words  of  positive  grant,  or  something 
which  is  in  law  equivalent.  If  there  is  rea- 
sonable doubt,  it  must  be  resolved  in  favor  of 
the  existence  of  the  power.  In  the  words  of 
Chief  Justice  Marshall  in  Providence  Bank 
v.  Billings,  4  Pet.  614, 561, 7  L.  ed.  939,  955, 
'its  abandonment  ought  not  to  be  presumed 
in  a  case  in  which  the  deliberate  purpose  of 
the  state  to  abandon  it  does  not  appear.' 
This  rule  is  elementary,  and  the  cases  in  our 
reports  where  it  has  been  considered  and  ap- 
plied are  numerous." 

These  remarks  are  obviously  applicable  to 
the  Illinois  statutes.  The  question  is 
whether  the  power  given  to  the  municipali- 
ties of  the  state  w»s  to  be  continuing  or  oc- 
casional, indeed  only  special  in  its  purpose, 
intended  to  have  but  one  exercise,  and  then 
bound  in  contract  for  thirty  years.  If  the 
latter  had  been  the  intention  it  would  have 
been  natural  to  express  it.  The  fullness  of 
sovereignty  can  be  taken  for  granted,  and 
naturally  would  be  and  should  be  taken  for 
granted.  An  example  is  afforded  by  the  act 
of  June  A,  1891.  By  that  act  the  corporate 
authorities  of  any  city  which  have  author- 
ised or  shall  authorize  any  individual,  com- 
pany, or  corporation  to  supply  water,  "be 
and  are  hereby  empowered  to  prescribe  by 
ordinance  maximum  rates  and  charge*  for 
the  supply  of  water  furnished  by  such  indi- 


vidual, company,  or  corporation.  .  .  .* 
There  is  no  explicit  provision  for  repetitions 
of  the  power, — none  declaring  the  power  con- 
ferred a  continuing  one.  Who  now  doubts 
that  it  is!  If  rights  were  claimed  and  were 
pleading  for  a  different  interpretation,  wo 
might  have  to  listen  to  them,  but  now,  un- 
disturbed by  them,  we  yield  without  resist- 
ance to  that  meaning  which  the  subject-mat- 
ter demands  in  the  absence  of  negativing, 
words.  "  © 

*  Our  conclusion  is  that  the  powers  con-* 
f erred  by  the  statutes  of  1872  can,  without 
straining,  be  construed  as  distributive.  The 
city  council  was  authorized  to  contract  with 
any  person  or  corporation  to  construct  and 
maintain  waterworks  "at  such  rates  as  may 
be  fiaed  by  ordinance,  and  for  a  period  not 
exceeding  thirty  years."  The  words,  "fund 
by  ordinance,"  may  be  construed  to  mean  by 
ordinance  once  for  all  to  endure  during  the 
whole  period  of  thirty  years;  or  by  ordi- 
nance from  time  to  time  as  might  be  deemed 
necessary.  Of  the  two  constructions  that 
must  be  adopted  which  is  most  favorable  to 
the  public,  not  that  one  which  would  so  tie 
the  hands  of  the  council  that  the  rates  could 
not  be  adjusted  as  justice  to  both  parties 
might  require  at  a  particular  time. 

It  is  also  urged  by  plaintiff  that  the  ordi- 
nance of  February  10,  1896,  deprives  the 
plaintiff  of  its  property  without  due  process 
of  law.  The  grounds  of  this  contention  are 
that  ( 1 )  by  the  statute  of  June  6, 1891,  none 
of  the  circumstances  which,  it  is  claimed, 
constitute  a  rate  just  and  reasonable,  are  re- 
quired to  be  considered  by  the  authorities  of 
cities,  nor  is  previous  notice  required  to  be 
given  to  the  parties  furnishing  water;  (2) 
establishing  rates  is  a  legislative,  not  a  ju- 
dicial act,  and  that,  therefore,  the  power  to 
review  and  determine  them,  given  by  the 
statute  to  the  circuit  court,  is  void;  (3)  the 
cities,  towns,  and  villages  of  the  state  are 
made  judges  in  their  own  cases. 

The  first  ground  is  answered  by  Ban  Diego 
Land  A  Town  Co.  v.  National  City,  174  U.  8. 
750,  43  L.  ed.  1158,  19  Sup.  Ct  Rep.  804, 
and  we  may  say  there  is  no  question  of  the 
reasonableness  of  the  rates.  It  was  alleged 
in  the  pleas  of  the  defendant  that  the  rates 
of  the  ordinance  of  June,  1882,  were  unrea- 
sonable when  established.  This  was  con- 
ceded by  the  demurrer.  It  was  also  alleged 
that  the  rates  established  by  the  ordinance 
of  February  10,  1896,  were  just  and  reason- 
able. This  was  also  conceded.  The  allega- 
tions, therefore,  must  be  accepted  as  true  con- 
clusions from  investigation.  And  it  was 
averred,  besides,  that  "the  plaintiff  refused 
to  treat"  with  a  committee  appointed  by  the 
city  council,  "and  neglected  to  reduce  or  fix 
such  rental  and  water  rates  so  as  to  make  h 
them  just,  reasonable,  and  fair."  « 
"Of  the  second  ground  it  is  only  necessary* 
to  say  that  the  statutes  of  1872  gave  to  the 
city  the  power  to  fix  the  rates.  It  became  a 
condition,  therefore,  of  the  privileges 
granted  to  plaintiff.  The  act  of  1891  only 
repeated  and  emphasized  the  power. 

The  third  ground  urged  why  plaintiff  is 
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deprived  of  it*  property  without  due 
of  law  is  as  abstract,  as  free  from  real  griev- 
ance to  plaintiff,  as  the  other  grounds.  With 
what  functions  the  circuit  courts  of  the 
state  may  be  invested  may  not  be  of  Federal 
concern.  It  is  also  a  matter  of  construction, 
in  which  we  might  be  obliged  to  follow  the 
state  oourts.  The  ground  we  are  now  re- 
viewing seems  not  to  have  been  presented  to 
the  supreme  court  of  the  state,  either  in  the 
case  at  bar  or  the  cases  referred  to  by  it  and 
upon  which  it  based  its  opinion. 

In  Danville  v.  Danville  Water  Co.  178  111. 
290,  53  N.  E.  118,  and  180  111.  235,  64  N.  E. 
224,  the  provision  of  the  statute  was  referred 
to,  but  not  in  such  way  that  it  can  be  confi- 
dently said  that  the  power  given  to  the  cir- 
cuit court  was  to  only  review  the  rates  fixed 
by  the  city  council,  and  to  determine  them  to 
be  reasonable  or  unreasonable,  or  whether 
the  court  could  go  farther  and  fix  rates. 
The  former  seems  a  natural  construction. 
But  whether  it  is  or  not,  the  plaintiff  has 
yet  no  reviewable  grievance.  No  power  has 
been  attempted  to  be  exercised  by  the  circuit 
court  against  the  plaintiff,  and  no  Judicial 
remedy  has  been  denied  it. 

Judgment  affirmed. 

Mr.  Justice  White,  with  whom  concurs 
Mr.  Justice  Brewer,  Mr.  Justice  Brown, 
and  Mr.  Justice  Peekluun,  dissenting : 

The  far-reaching  oonsequences  which  must 
result  from  the  principles  upon  which  this 
case  is  decided,  and  the  conflict  between 
those  principles  and  what  I  conceive  to  be 
previous  well-settled  rules  of  law,  impel  me 
to  state  the  reasons  for  my  dissent. 

The  legislature  of  Illinois,  in  1872,  passed 
a  law  entitled  "An  Act  to  Enable  Cities  and 
Villages  to  Contract  for  a  Supply  of  Water 
for  Public  Use,  and  to  Levy  and  Collect  a 
Tax  to  Pay  for  Water  Supplied."  The  act 
a  in  full  is  as  follows: 

9  "Sec.  1.  Be  it  enacted  by  the  People  of  the 
•  State  of  Illinois 'represented  in  the  General 
Assembly,  That  in  all  cities  and  villages 
where  waterworks  may  hereafter  be  con- 
structed by  an  incorporated  company,  the 
city  or  village  authorities  in  such  cities  and 
villages  may  contract  with  such  incorporated 
company  for  a  supply  of  water  for  public 
use,  for  a  period  not  exceeding  thirty  years. 

"Sec  2.  Any  such  city  or  village,  so  con- 
tracting, may  levy  and  collect  a  tax  on  all 
taxable  property  within  such  city  or  village, 
to  pay  for  the  water  so  supplied." 

This  act  was  approved  on  April  9,  1872. 
Public  Laws  of  Illinois,  1871-1872,  p.  271. 

At  the  same  session  an  elaborate  law  was 
passed  entitled  "An  Act  to  Provide  for  the 
Incorporation  of  Cities  and  Villages."  Ar- 
ticle 10,  under  the  heading  "(Miscellaneous 
Provisions) — Water"  in  i  1,  provided  as  fol- 
lows: 

"Sec  1.  The  city  council  or  board  of  trus- 
tees shall  have  power  to  provide  for  a  sup- 
ply of  water  by  the  boring  or  sinking  of  ar- 
tesian wells,  or  by  the  construction  and  regu- 
lation of  wells,  pumps,  cisterns,  reservoirs, 
or  waterworks,  and  to  borrow  money  there* 


for,  omd  to  authorize  any  person  or  private 
corporation  to  construct  and  maintain  the 
same  at  such  rates  as  may  be  fixed  by  ordi- 
nance, and  for  a  period  not  exceeding  thirty 
years;  also  to  prevent  the  unnecessary  waste 
of  water;  to  prevent  the  pollution  of  the 
water,  and  injuries  to  such  wells,  pumps,  cis- 
terns, reservoirs  or  waterworks." 

This  was  followed,  in  subsections  2  and  3, 
by  the  granting  of  full  power  to  municipal 
corporations,  in  the  event  they  determined 
to  construct  their  own  waterworks,  to  ac- 
quire land,  etc.,  to  levy  taxes,  and  to  provide 
for  the  collection  of  water  rates  or  assess- 
ments for  the  use  of  the  water  to  be  supplied 
to  the  inhabitants  from  the  works  to  be  con- 
structed. This  act  was  approved  on  April 
10,  1872.  Public  Laws  of  Illinois,  1871- 
1872,  p.  259. 

At  the  same  session  an  act  was  passed  en- 
titled "An  Act  Concerning  Corporations." 
It  was  in  effect  a  general  law  regulating  the 
organization  of  private  corporations  in  the 
state  of  Illinois.  Section  9  thereof,  in  part, 
reads  as  follows:  n 

"Sec.  9.  The  general  assembly  shall  at  all  2, 
times  have  power'to  prescribe  such  regula-* 
tions  and  provisions  as  it  may  deem  advis- 
able, which  regulations  and  provisions  shall 
be  binding  on  any  and  all  corporations 
formed  under  the  provisions  of  this 
act.  ..." 

This  act  was  approved  April  18,  1872. 
Public  Laws  of  Illinois,  1871-1872,  p.  299. 

None  of  the  foregoing  acts  contained  an 
emergency  clause;  and  hence,  although  ap- 
proved on  different  dates,  each  act  went  into 
force  on  the  same  day,  vis.,  July  1.  1872. 
Constitution  of  1870,  Illinois,  Art.  4,  §  13;  1 
Starr  &  C.  Ann.  Stat  2d  ed.  p.  125. 

The  defendant  in  error,  the  city  of  Free- 
port,  a  municipal  corporation,  on  June  0, 
1882,  enacted  an  ordinance  giving  Nathan 
Shelton  or  his  assigns  the  right  of  construct- 
ing, maintaining,  and  operating  waterworks 
for  the  term  of  thirty  years  from  the  1st 
day  of  July,  1882,  for  the  purpose  of  furnish- 
ing fire  protection  to,  and  for  the  supply  of, 
said  city  of  Freeport  and  the  inhabitants 
thereof  with  water  suitable  for  domestic  and 
manufacturing  purposes.  The  ordinance 
consisted  of  fourteen  sections.  It  provided 
for  a  stand  pipe,  that  the  pumping  machin- 
ery should  possess  a  capacity  of  at  least  3,- 
000,000  gallons  of  water  in  twenty-four 
hours,  to  be  increased  as  the  growth  of  the 
city  and  its  needs  required,  and  that  not 
less  than  8  miles  of  mains,  of  specified  di- 
mensions and  quality,  should  be  laid  for  the 
distribution  of  water.  Ample  provision  was 
also  made  for  the  extension  of  these  mains 
by  the  water  company,  at  its  cost,  upon  the 
direction  of  the  city  government.  The  obli- 
gation waa  further  imposed  upon  Shelton  or 
his  assigns  to  erect  double-nozzle  fire  hy- 
drants at  the  rate  of  not  less  than  ten  to 
each  mile  of  main  pipe,  whenever  and  wher- 
ever the  city  council  should  direct.  Pay- 
ment was  to  be  made  by  the  city  for  fire  hy- 
drants by  an  annual  rental  for  the  first  100 
of  $100  each;  for  all  said  hydrants  over  100 
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and  up  to  150,  an  annual  rental  of  $80  each ; 
and  for  all  said  hydrant*  over  160,  an  an- 
nual rental  of  $50  each.   It  was  expressly 

Srovided,  in  S  8  of  the  ordinance,  that  the 
ydrant  rentals  "shall  continue  during  the 
full  term  specified  in  this  ordinance,*  unless 
aaid  city  shall  sooner  become  the  owner  of 
said  waterworks  as  hereinbefore  provided, 
in  which  event  said  rental  shall  cease."  By 
{  6  the  city  reserved  to  itself  the  right  to 
acquire  the  waterworks  by  purchase  at  the 
expiration  of  thirty  years  from  July  1,  1882, 
the  valuation  of  file  property  to  be  deter- 
mined as  provided  in  the  section. 

The  ordinance  contained  provisions  for  the 
use  of  water  "free  of  charge  from  the  hy- 
drants on  streets  curbed  and  guttered,  for 
the  purpose  of  washing  and  flushing  the  gut- 
ters, and  from  any  hydrant  for  the  purpose 
of  flushing  any  and  all  sewers  in  said  city 
whenever  the  city  council  shall  deem  it  neces- 
sary for  sanitary  purposes,  upon  giving  no- 
tice to  the  person  in  charge  of  said  water- 
works." It  waa  also  provided  that  "the  city 
shall  have  water  free  of  charge  for  the  use 
of  the  fire  department,  and  for  furnishing 
the  city  hall  and  the  offices  occupied  for  city 
purposes,  for  all  public  schools  of  the  city, 
for  all  churches,  and  for  four  public  foun- 
tains for  drinking  only,  and  one  fountain  in 
the  public  square  or  park  should  the  city 
erect  the  same."  Full  specifications  were 
contained  in  the  ordinance  as  to  the  maxi- 
mum charge  to  be  made  for  water  to  be  fur- 
nished individual  consumers.  In  other 
words,  the  ordinance  formulated  a  complete 
system,  not  only  for  the  construction  of  the 
works,  but  for  their  operation  during  the 
time  specified  therein. 

It  was  provided  that  the  ordinance  should 
become  a  binding  contract  upon  its  accep- 
tance In  writing  by  Shelton  within  a  stated 
time,  and  when  so  accepted  its  provisions 
should  not  be  changed,  altered,  or  amended 
in  any  way  without  the  consent  of  both  par- 
ties thereto  or  their  successors  or  assigns. 

On  June  27.  1872,  within  the  time  limited, 
Shelton  filed  his  written  acceptance  of  the 
contract.  In  the  following  August  he  as- 
signed all  his  rights  to  the  plaintiff  in  error, 
a  corporation  organized  under  the  provisions 
of  the  general  statute  relating  to  private 
corporations,  approved  April  18, 1872,  above 
referred  to.  The  assignment  was  recognized 
by  the  municipality,  and  it  is  unquestioned 
th at  the  works  were  constructed  in  accord- 
ance with  the  contract,  and  that  all  obliga- 
tions which  it  imposed  were  discharged  by 
the  company  to  the  satisfaction  of  the  mu- 
nicipality. 

*  Up  to  January  1,  1896,  under  the  contract, 
121  hydrants  were  placed  in  position,  and 
up  to  that  date  the  annual  rental  as  provided 
in  the  contract  was  regularly  paid  by  the 
municipality. 

In  1801  an  act  was  passed  by  the  legisla- 
ture of  the  state  of  Illinois  entitled,  "An  Act 
to  Enable  Cities,  Towns,  and  Villages  Incor- 
porated under  any  General  or  Special  Law  of 
this  State  to  Fix  the  Rates  and  Charges  for 
the  Supply  of  Water  Furnished  by  Any  In- 


dividual, Company,  or  Corporation  to  any 
Such  City,  Town,  or  Village  and  the  Inhabi- 
tants Thereof."  Briefly  stated,  this  act,  as 
its  title  indicated,  empowered  municipal  cor- 
porations to  prescribe  by  ordinance  "maxi- 
mum rates  and  charge*  for  the  supply  of 
water  furnished  by  such  individual,  com- 
pany, or  corporation  to  such  city,  town,  or 
village  and  the  inhabitants  thereof,  such 
rates  and  charges  to  be  just  and  reasonable." 
The  act,  moreover,  provided  that  the  reason- 
ableness of  the  rates  prescribed  by  the  mu- 
nicipality might  be  tested  by  proceedings  be- 
fore a  designated  court. 

Availing  itself  of  the  power  conferred  by 
this  statute,  the  city  of  Freeport  on  Febru- 
ary 11,  1896,  passed  an  ordinance  reducing 
the  rates  stipulated  to  be  paid  under  the  eon* 
tract  of  1882.  It  is  necessary,  however,  only 
to  consider,  for  the  purposes  of  this  case,  the 
reduction  made  on  the  contract  price  for  the 
public  hydrants.  At  the  reduction  they 
were  to  be  paid  for  annually  at  the  uniform 
rate  of  $50  each.  Whilst  thus  seeking  to  re- 
duce the  sum  which  the  city  was  to  pay  for 
the  hydrants,  the  ordinance  in  effect  re- 
tained all  the  contract  obligations  for  the 
benefit  of  the  city  resting  upon  the  water 
company,  among  them  being  the  duty  to  lay 
additional  mains  as  directed,  and  to  furnish 
free  water  for  schools,  churches,  and  other 
purposes.  The  city  refusing  to  pay  any 
longer  for  the  hydrants  at  the  original  con- 
tract price,  an  action  was  instituted  to  re- 
cover an  amount  asserted  to  be  then  due  un- 
der the  contract.  Without  stating  the  form 
of  pleadings,  it  suffloes  to  say  that  on  the 
one  hand  the  right  of  the  water  company  to 
recover  according  to  the  rates  fixed  by  the 
original  contract  was  asserted,  and  on  the 
other  the  obligation  of  the  city  to  pay  only- 
at  the  reduced  rates  was  alleged.  It  was  ex-g 
pressly  charged  in  the  pleadings  on*behalf  of* 
the  water  company  that  the  enforcement  of 
the  ordinance  reducing  the  rates  would  be  an 
impairment  of  the  obligations  of  the  con- 
tract, and  hence  a  violation  of  the  contract 
clause  of  the  Constitution  of  the  United 
States. 

The  case  was  ultimately  taken  to  the  su- 
preme court  of  Illinois,  and,  upon  the  au- 
thority of  the  analogous  case  of  Danville  v. 
Danville  Water  Co.  178  111.  299,  53  N.  E. 
118,  judgment  went  in  favor  of  the  city  and 
against  the  water  company.  186  111.  179, 
57  N.  E.  862.  He  opinion  of  the  court  in 
the  Danville  Case  was  not  unanimous,  three 
of  the  seven  judges  dissenting.  Without  at- 
tempting to  reproduce  in  its  details  the  rea- 
soning by  which  the  court  reached  its  conclu- 
sion, it  seems  to  me  that  all  the  views  ex* 
pressed  are  embodied  in  the  following  propo- 
sitions: 

That  the  fixing  of  water  rates  was  a  pub- 
lic attribute,  which  from  its  nature  was  in- 
capable of  being  alienated  or  restrained  by 
the  obligations  of  a  contract,  even  although 
express  authority  to  do  so  was  conferred  by 
the  legislature  on  the  municipality.  That 
even  if  this  was  not  the  ease,  to  contract  for 
rates  to  be  paid  for  a  definite  term  required 


Digitized  by 


Google 


1900. 


FREEPORT  WATER 


00.  t.  FREEPORT. 


001 


authority  of  the  legislature,  and  that  no 
such  grant  to  the  municipality  had  been 
conferred  in  this  case,  because,  albeit 
the  legislative  acts  gave  power  to  con- 
tract for  a  definite  time  for  a  supply  of  wa- 
ter, this  did  not  give  the  right  to  fix  the 
rates  to  be  paid  for  the  water  during  the 
time  for  which  the  municipality  was  author- 
ized to  contract;  the  argument  being  that 
the  power  to  contract  for  a  definite  time  is 
one  thing,  and  the  fixing  of  the  rates  for  the 
same  time  for  the  water  contracted  for  is 
another  and  different  thing.  That  even  un- 
der the  hypothesis  that  the  power  to  con- 
tract for  a  definite  time  included  the  author- 
ity to  fix  the  rates  for  such  time,  the  reser- 
vation found  in  the  general  private  incorpo- 
ration law  operated  to  confer  upon  the  leg- 
islature the  right  to  ohange  the  rates,  be- 
cause the  contract  although  originally  made 
by  the  city  with  an  individual,  had  been  as- 
signed to  the  defendant,  a  private  corpora- 
tion organized  under  the  general  private  in- 
corporation law. 

These  propositions  practically  embrace  all 
but  one  of  the  contentions  urged  in  the  ar- 
t-  guraent  at  bar,  and  their  consideration  will 
S  therefore  substantially  dispose  of  the  con- 
•  troversy,  except  in*the  particular  above  re- 
ferred to,  which  we  shall  separately  notice 
before  concluding.  Inverting  the  order  in 
which  they  have  been  stated,  I  come  to  con- 
sider their  correctness.  In  logical  sequence 
the  questions  which  arise  are  these:  Was 
there  power  in  the  legislature  to  confer  upon 
the  municipality  authority  to  contract  for 
water  for  public  use,  and  fix  by  contract  the 
rates  to  be  paid  by  the  city  for  a  stated  pe- 
riod t  If  so,  was  such  power  conferred  upon 
the  municipality,  and  did  it  contract  under 
it?  If  it  did  so,  was  the  contract  to  that 
effect  taken  out  of  the  protection  of  the  con- 
tract clause  of  the  Constitution  of  the 
United  States  by  reason  of  the  reservations 
contained  in  the  general  private  incorpora- 
tion law  under  which  the  water  company 
was  organized? 

It  is  not  even  Intimated  in  the  opinion  be- 
low that  there  was  any  express  limitation  In 
the  Constitution  of  the  state  of  Illinois  re- 
stricting the  power  of  the  legislature  to  au- 
thorize a  municipality  to  contract  for  water 
for  public  use  for  a  fixed  period,  and  to  agree 
upon  the  rates  to  be  paid  therefor  for  such  time. 
That  in  the  absence  of  such  restriction  the 
legislature  of  a  state  may  contract  by  stat- 
ute, or  may  empower  a  municipality  to  con- 
tract, for  water  for  public  use  for  a  stated 
period,  and  fix  the  rates  to  be  paid  during 
such  term  for  the  same,  and  that  such  con- 
tract if  made  is  protected  from  impairment 
by  the  Constitution  of  the  United  States, — is 
no  longer  an  open  question.  New  Orleans 
"Waterworks  Co.  v.  dicers  (1885)  115  U.  S. 
674,  29  L.  ed.  525,  6  Sup.  Ct  Rep.  273. 

In  that  case  the  exclusive  right  granted 
was  to  continue  for  fifty  years,  and  the  act 
which  it  was  held  constituted  a  contract 
stipulated  for  the  furnishing  of  a  supply  of 
water  for  public  use  during  the  continuance 
•f  the  contract,  "in  consideration  whereof  its 


franchises  and  property  [of  the  company], 
used  in  accordance  with  its  charter,  were  ex- 
empted from  taxation,  state,  municipal,  and 
parochial."  (p.  677,  L.  ed.  p.  626,  and  Sup. 
Ct.  Rep.  p.  275.)  After  observing  that  the 
case  before  the  court  was  controlled  by  the 
decision  in  New  Orleans  Gaslight  Oo.  v. 
Louisiana  Light  d  H.  P.  A  Mfg.  Oo.  115  U. 
S.  650,  29  I*  ed.  516,  6  Sup.  Ct  Rep.  252,  the 
court,  speaking  through  Mr.  Justice  Harlan, 
said  (p.  680,  L.  ed.  p.  627,  and  Sup.  Ct  Rep. 
p.  276) : 

"The  two  are  not  to  be  distinguished 
upon  principle;  for  if  it  was  competent  for 
the  state,  before  the  adoption  of  her  present^ 
Constitution,  as  we  have  held  it  was,  to  pro-g 
vide  for* supplying  the  city  of  New  Orleans* 
and  its  people  with  illuminating  gas  by 
means  of  pipes,  mains,  and  conduits  placed 
at  the  cost  of  a  private  corporation,  in  its 
public  ways,  it  was  equally  competent  for 
her  to  make  a  valid  contract  with  a  private 
corporation  for  supplying,  by  the  same 
means,  pure  and  wholesome  water  for  like 
use  in  the  same  city." 

In  the  Oas  Company  Case,  beginning  at 
page  660,  L.  ed.  p.  620,  and  Sup.  Ct.  Rep.  p. 
257,  the  court  considered  and  held  unten- 
able the  contention  "that,  as  the  supplying  of 
New  Orleans  and  its  inhabitants  with  gas 
has  relation  to  the  public  comfort,  and,  in 
some  sense,  to  the  public  health  and  the  pub- 
lic safety,  and,  for  that  reason,  is  an  ob- 
ject to  which  the  police  power  extends,  it 
was  not  competent  for  one  legislature  to 
limit  or  restrict  the  power  of  a  subsequent 
legislature  in  respect  to  those  subjects." 
After  reviewing  various  decisions  bearing 
upon  this  feature  of  the  case,  the  court  said 
(p.  664,  L.  ed.  p.  621,  and  Sup.  Ct.  Rep.  p. 
260) : 

"Numerous  other  cases  could  be  cited  as 
establishing  the  doctrine  that  the  state  may 
by  contract  restrict  the  exercise  of  some  of 
its  most  important  powers.  We  particu- 
larly refer  to  those  in  which  it  is  held  that 
an  exemption  from  taxation  for  a  valuable 
consideration  at  the  time  advanced,  or  for 
services  to  be  thereafter  performed,  consti- 
tutes a  contract  within  the  meaning  of  the 
Constitution.  St.  Anna's  Asylum  v.  Ncie 
Orleans.  105  U.  S.  362.  368,  26  Ii.  ed.  1123, 
1130:  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430,  19  L.  ed.  495;  Hew  Jersey  v.  Wil- 
son, 7  Cranch,  164.  166,  3  L.  ed.  303;  Piqua 
Branch  of  Slate  Bank  v.  Knoop,  16  How. 
369,  376,  14  L.  ed.  977,  980;  Gordon  v.  Ap- 
peal Tax  Court.  3  How.  133,  11  L.  ed.  529; 
Wilmington  A  W.  R.  Co.  v.  Reid,  13  Wall. 
264,  266.  20  L.  ed.  508,  569;  Humphrey  v. 
Peques.  16  Wall.  244,  248,  249,  21  L.  ed.  326, 
327 ;  Farrington  v.  Tennessee,  95  U.  S.  679, 
689,  24  L.  ed.  658,  661." 

The  doctrine  of  the  cases  just  cited  was 
applied  in  St.  Tammany  Waterworks  Oo.  r. 
Itew  Orleans  Waterworks  Co.  120  U.  S.  64, 
30  L.  ed.  563,  7  Sup.  Ct  Rep.  405.  Tt  was 
also  recognized  and  applied  in  Walla  Walla 
v.  Walla  Walla  Water  Oo.  172  U.  S.  7,  9,  43 
L.  ed.  345,  19  Sup.  Ct  Rep.  77.  In  that  ease 
the  court  held  valid  a  stipulation  contained 
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in  »  contract  with  the  water  company  by 
which  the  city  of  Walla  Walla  bound  itself 
not  to  erect  waterworks  during  the  stipulat- 
ed life  of  a  contract,  viz.,  twenty-five  years. 
Speaking  of  the  earlier  decisions  to  which 
we  have  above  referred,  the  court,  speaking 
through  Mr.  Justice  Brown,  said  (p.  9,  L. 
ed.  p.  345,  and  Sup.  Ot  Rep.  p.  81) : 
*  "It  is  true  that  in  these  cases  the  fran- 
chise was  granted  directly  by  the  state  leg- 
islature, but  it  is  equally  clear  that  such 
franchises  may  be  bestowed  upon  corpora- 
tions by  the  municipal  authorities,  provided 
the  right  to  do  so  is  given  by  their  charters. 
State  legislatures  may  not  only  exercise 
their  sovereignty  directly,  but  may  delegate 
such  portions  of  it  to  inferior  legislative  bod- 
ies as,  in  their  judgment,  is  desirable  for  lo- 
cal purposes.  As  was  said  by  the  supreme 
court  of  Ohio  in  State  em  rel.  Atty.  Gen.  v. 
Cincinnati  Gaslight  &  Coke  Co.  18  Ohio  St 
262,  293 :  'And,  assuming  that  such  a  pow- 
er' (granting  franchises  to  establish  gas 
works)  'may  be  exercised  directly,  we  are 
not  disposed  to  doubt  that  it  may  also  be  ex- 
ercised indirectly,  through  the  agency  of  a 
municipal  corporation  clearly  invested,  for 
police  purposes,  with  the  necessary  authori- 
ty.' litis  case  is  directly  in  line  with  those 
•bore  cited.  See  also  Wright  v.  Nagle,  101 
U.  8.  791,  25  I*  ed.  921 ;  Hamilton  Gaslight 
4  Coke  Co.  v.  Hamilton,  146  U.  8.  258,  266, 
36  L.  ed.  963,  967,  13  Sup.  Ct  Rep.  90;  Ba- 
con v.  Texas,  163  U.  S.  207,  216,  41  U  ed. 
132,  136,  16  Sup.  Ct.  Rep.  1023;  New  Or- 
leans Waterworks  Co.  v.  Hew  Orleans,  164 
V.  S.  471.  41  L.  ed.  518,  17  Sup.  Ct.  Rep. 
161. 

"Where  a  contract  for  a  supply  of  water 
is  innocuous  in  itself,  and  is  carried  out 
with  due  regard  to  the  good  order  of  the  city 
and  the  health  of  its  inhabitants,  the  aid  of 
the  police  power  cannot  be  invoked  to  abro- 
gate or  impair  it" 

That  a  city  if  authorized  by  the  legisla- 
ture, in  the  absence  of  limitations  in  the 
state  Constitution  on  the  legislative  power, 
could  validly  stipulate  in  a  contract  for  a 
supply  of  water  that  the  existing  rates 
should  not  be  reduced  by  the  municipality 
during  the  contract  period,  was  expressly  ad- 
judged in  the  recent  case  of  Los  Angeles  v. 
Los  Angeles  City  Water  Co.  (1900)  177  TJ. 
8.  558,  44  L.  ed.  830,  20  Sup.  Ct.  Rep.  736. 
Indeed,  in  that  case,  at  the  time  the  con- 
tract was  made,  the  city  was  without  au- 
thority to  make  it,  but,  inasmuch  as  subse- 
quently its  action  had  been  ratified  by  legis- 
lative enactment,  the  effect  of  such  ratifica- 
tion was  held  to  be  equivalent  to  a  prior 
original  grant.  But  I  need  not  further  pur- 
sue this  aspect  of  the  case,  since,  as  I  under- 
stand the  opinion  of  the  court,  it  does  not 
sanction  the  theory  adopted  by  the  supreme 
court  of  Illinois  on  this  subject,  and  hence 
does  not,  therefore,  in  terms  overrule  the 

Srinciple  so  firmly  settled  by  the  previous 
ecisions  of  this  court  that  the  subject-mat- 
ter of  a  water  supply»may  be  contracted  for 
a  definite  time,  and  that,  when  so  contracted 
for,  the  obligations  of  the  contract  are  pro- 


tected from  impairment  by  the  Constitution 
of  the  United  States. 

That  in  the  present  case  some  authority 
was  delegated  by  the  legislature  to  the  mu- 
nicipality to  contract  for  water  is  unques- 
tioned, and  it  is  also  undisputed  that  under 
the  right  thus  conferred  the  municipality 
acted  in  making  the  contract  which  is  now 
in  controversy.  The  issue  which,  then, 
arises,  is  simply  this,  Did  the  authority  con- 
ferred by  the  legislature  upon  the  munici- 
pality authorize  it  to  contract,  and  in  doing 
so  to  fix  the  rates  to  be  paid  for  such  sup- 
ply during  the  time  stated  T  Of  course,  an 
answer  to  this  question  involves  an  analysis 
of  the  statutes  of  Illinois  under  which  the 
authority  to  make  the  asserted  contract 
arises. 

Before  approaching  the  text  of  the  stat- 
utes it  is  well  to  state  the  scope  of  the  duty 
which  devolves  upon  this  court  in  determin- 
ing whether  there  was  a  contract,  and  the 
principles  which  must  control  in  doing  so. 
It  is  elementary,  that  where  a  contract  is 
asserted  to  have  been  impaired  by  subse- 
quent state  legislation,  this  court  is  con- 
strained to  form  an  independent  judgment 
as  to  the  existence  of  the  contract  and  its 
terms.  It  is  equally  true  that  where  the 
contract  originates  from  a  state  statute,  if, 
in  the  exercise  of  an  independent  judgment 
the  existence  or  nature  of  the  contract  be- 
comes balanced  in  doubt  such  doubt  will  be 
resolved  in  favor  of  the  construction  given 
to  the  state  statute  by  the  court  of  last  re- 
sort of  the  state.  But  this  qualification  is 
not  a  limitation  upon  the  duty  to  form  an 
independent  judgment,  and  does  not  imply 
that,  because  the  statute  has  been  construed 
against  the  contract  by  the  state  court, 
therefore  the  matter  is  "balanced  in  doubt" 
If  the  rule  did  so  imply,  it  would  follow 
that  in  every  case  where  a  right  arose  from 
a  state  statute,  and  the  court  below  held 
there  was  no  contract  the  review  of  that 
question  in  this  court  would  be  wholly  nu- 
gatory, since  the  decision  below  would  en- 

Sender  the  doubt  and  where  doubt  arose  the 
ecision  of  the  state  court  would  have  to  be 
followed.  The  rule,  then,  to  be  applied  when 
the  matter  is  balanced  in  doubt,  is  this,  and 
nothing  more,  that  if  in  using  its  independ- 
ent judgment  as  it  is  its  duty  to  do,  a  seri- 
ous doubt  arises  in  the  mind  of  the  court,H 
then  the  interpretation  by  the  state  court,* 
acting  upon  a'serious  doubt  created  by  the? 
exercise  of  independent  judgment,  will  cause 
such  judgment  to  preponderate  in  favor  of 
the  construction  given  by  the  state  court  to 
its  own  statute.    New  Orleans  Bd.  of  Liqui- 
dation v.  Louisiana,  179  U.  S.  622,  638,  45 
L.  ed.  — ,  21  Sup.  Ct.  Rep.  263. 

It  is  unquestioned  also  that  where  a  right 
asserted,  if  enforced,  will  put  a  contractual 
limitation  upon  the  power  of  the  lawmaking 
authority  of  a  state,  presumably  to  be  ex- 
ercised for  the  public  benefit,  doubt  is  to  bs 
resolved  in  favor  of  the  continued  existence 
of  the  lawmaking  power.  In  other  words, 
that  no  contract  limitation  on  the  powers  of 
government  can  be  upheld  by  mere  implica- 
tion, or  sustained  if  there  be  doubt  on  the 
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subject.  The  existence  of  such  a  contract 
limitation  most  arise  clearly  and  by  express 
intendment. 

Bearing  these  principles  in  mind,  I  come 
to  consider  the  legislative  acta  by  which  it 
is  asserted  the  contract  in  question  arose. 
Whilst  it  is  quite  clear  to  my  mind  that  the 
powers  conferred  by  the  respective  statutes 
were  to  be  exerted  under  different  circum- 
stances, and  that  the  contract  which  is  here 
in  question  came  more  especially  within  the 
scope  of  the  act  approved  April  10,  1872, 
I  shall  not  stop  to  discuss  this  view,  since, 
whether  the  statutes  be  treated  separately 
or  together,  they  fully  authorize  the  con- 
tract. Under  this  view  I  first  approach  the 
consideration  of  the  act  of  April  9,  1872. 
Its  language  is  that  in  all  cities  and  vil- 
lages where  waterworks  may  hereafter  be 
constructed,  the  city  or  village  authorities 
"may  contract  .  .  .  for  a  supply  of  wa- 
ter for  public  use  for  a  period  not  exceed- 
ing thirty  years."  And  the  2d  section  con- 
ferred upon  a  municipality  so  contracting 
power  to  levy  taxes  "to  pay  for  the  water 
so  supplied."  Clearly,  authority  is  express- 
ly conferred  to  contract  for  a  supply  for  the 
period  stated.  The  argument  is  that  this 
right  to  contract  for  the  water  for  the 
period  of  thirty  years  did  not  include  the 

ner  to  agree  upon  the  sum  to  be  paid  for 
>r  that  period.  In  other  words,  the  con- 
tention is  that  the  right  to  contract  for  the 
purchase  existed  for  the  stated  period  with- 
er out  the  power  to  fix  the  price,  which  was  an 
S  inseparable  and  necessary  concomitant  of 
•  the  right  itself.  *  This  inevitably  follows, 
since  the  contract  for  the  supply  for  a  fixed 
time,  and  the  payment  to  be  made  for  it, 
are  one  and  each  the  correlative  of  the  other. 
That  the  statute  contemplated  that  the  con- 
tract should  include  the  price  to  be  paid  is 
manifestly  the  result  of  the  2d  section, 
which  confers  upon  the  municipality  the 
right  to  raise  by  taxation  the  money  to  pay 
the  sum  stipulated.  Upon  the  hypothesis 
that  the  power  to  contract  for  the  supply  for 
thirty  years  did  not  include  the  agreement 
to  pay  for  the  supply  during  the  stated 
period,  the  2d  section  of  the  act  would  be- 
come wholly  superfluous.  Indeed,  the  theory 
of  construction  which  excludes  the  rates 
from  the  power  to  contract  for  the  period 
specified  would  render  the  whole  act  mean- 
ingless. Undoubtedly,  if  waterworks  exist- 
ed and  use  was  made  of  the  streets  of  the 
city  by  the  owner  of  the  works,  in  the  ab- 
sence of  contract  the  power  to  compel  the 
furnishing  of  water  at  just  and  reasonable 
rates  would  exist  by  operation  of  law.  It 
follows  that  the  statute  should  not  be  con- 
strued as  merely  authorizing  the  doing  of 
that  which  could  have  been  done  without  its 
passage,  but  must  in  reason  be  held  to  have 
empowered  the  obtaining  of  a  water  supply 
and  facilities  by  way  of  extension  of  the 
water  system,  free  water  for  certain  public 
purposes  and  fire  protection  and  all  the 
other  incidents  to  such  contract,  for  the 
period  named  and  at  the  rates  to  be  agreed 
upon  for  such  period.  The  same  view  ob- 
tains from  considering  the  provisions  of  the 


1st  section  of  article  10  of  the  act  of  April 
10,  1872.  By  this  section  municipal  author- 
ities were  authorized  to  provide  for  a  sup- 
ply of  water  by  constructing  municipal  wa- 
terworks, or  to  accomplish  the  same  purpose 
by  authorizing  "any  person  or  private  cor- 
poration to  construct  and  maintain  the  same 
at  such  rates  as  may  be  fixed  by  ordinance 
and  for  a  period  not  exceeding  thirty  years." 
There  was  here  an  express  delegation  of  au- 
thority to  municipalities,  if  they  did  not 
wish  to  assume  the  burden  of  constructing 
their  own  waterworks,  to  contract  with  an 
individual  or  private  corporation  to  con- 
struct and  maintain  them  at  "auoh  rate*  as 
may  be  fused  by  ordinance  and  for  a  period 
not  exceeding  thirty  years."  My  mind  fails 
to  perceive  how  language  could  more  direct- n 
ly  and  positively  confer  the  authority  tog 
contract  for  the  supply*  and  agree  as  to  the* 
rates  to  be  paid  therefor  for  a  period  of 
thirty  years.  Adopting  the  most  technical 
rules  of  construction,  I  do  not  understand 
how  the  words,  "at  such  rates  as  may  be 
fixed  by  ordinance  and  for  a  period  not  ex- 
ceeding thirty  years,"  can  be  construed  as 
relating  to  the  construction  and  mainte- 
nance of  the  works  for  that  period,  and  not 
to  the  sum  to  be  paid  for  the  supply  for  the 
same  length  of  time.  The  view  adopted  by 
the  court  below  was  that  the  words,  "at  such 
rates  as  may  be  fixed  by  ordinance,"  can  be 
taken  out  of  the  text  and  be  treated  as  fol- 
lowing, and  not  as  preceding,  the  words, 
"and  for  a  period  not  exceeding  thirty 
years."  But  this,  as  I  understand  it,  in- 
stead of  construing  the  statute,  would  be  the 
equivalent  of  writing  a  new  one.  Obviously, 
whilst  the  statute  authorized  a  contract  for 
a  supply  and  the  rates  to  be  paid  therefor, 
it  contemplated  that  the  rates  must  in  the 
nature  of  things  be  fixed  by  the  passage  of 
an  ordinance  to  be  embodied  in  the  contract, 
and  therefore  the  words,  "may  be  fixed  by 
ordinance,"  were  inserted.  In  other  words, 
in  order  to  insure  under  the  contract  the 
rates  to  be  agreed  upon,  it  provided  that  by 
ordinance  these  rates  should  be  fixed  for  the 
designated  period.  Both  laws,  as  I  have 
stated,  went  into  effect  on  the  same  day,  but 
whilst  relating  to  cognate  subjects,  contem- 
plated the  exercise  of  the  power  conferred 
as  a  result  of  somewhat  different  conditions. 
The  one,  the  law  approved  April  0,  had  in 
view  a  contract  for  a  water  supply  to  be 
made  where  waterworks  were  established, 
and  conferred  the  authority  to  contract  for 
such  supply  under  such  circumstances,  and 
to  fix  the  price  to  be  paid  for  the  supply 
for  the  contract  term  specified  in  the  stat- 
ute. The  other,  the  law  approved  April  10, 
1872,  authorized  a  contract  to  procure  the 
construction  of  waterworks,  and  also,  in  do- 
ing so,  to  fix  the  rates  for  the  definite  period 
which  that  statute  likewise  enumerated.  To 
construe  the  words,  "may  be  fitted  by  ordi- 
nance and  for  a  period  not  exceeding  thirty 
years,"  as  found  in  the  statute  as  a  legisla- 
tive prohibition  on  the  municipality  to  fix 
rates  for  the  period  stated  in  the  law,  is  but 
to  say  that  the  power  to  contract  and  fix  the 
rates  for  the  definite  time  was  at  one  and 
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the  same  identical  moment  both  given  and 

*  prohibited. 

3    But  the  construction  adopted  below  and 

*  now  maintained  by*  the  court,  as  I  under- 
stand it,  leads  yet  further.  As  the  words, 
"may  be  fixed  by  ordinance  and  for  a  period 
not  exceeding  thirty  years,"  are  not  found 
in  the  law  authorizing  a  contract  for  water 
supply  where  waterworks  were  established 
when  the  agreement  was  made,  they  cannot 
be  applied  to  such  a  contract.  The  follow- 
ing, then,  is  the  inevitable  result  of  the  con- 
struction given  to  the  statutes:  The  power 
to  contract  and  fix  rates  for  a  definite  time 
was  conferred  in  the  case  where  such  a  con- 
tract was  made  with  an  established  water 
company.  This  power,  however,  was  not 
given,  but  was  expressly  prohibited,  where 
the  purpose  of  the  contract  was  to  procure 
the  building  of  waterworks  and  the  purchase 
of  a  supply  of  water  to  be  furnished  from 
the  works  when  constructed.  This  is  but 
to  say  that  where  municipalities  were  le- 
gally entitled  to  secure  the  water  supply 
without  the  necessity  for  a  contract,  and  at 
reasonable  rates,  they  were  unauthorized  to 
contract  for  a  definite  time  and  at  rates  to 
be  fixed  for  that  period.  But  in  the  case 
where  municipalities  had  no  such  power  (for 
they  could  not,  of  course,  compel  an  indi- 
vidual or  corporation  to  undertake  the  ex- 
pense of  erecting  waterworks),  the  power 
to  fix  rates  for  a  definite  period  was  abso- 
lutely prohibited.  In  other  words,  the 
power  was  conferred  to  contract  for  the  sup- 
ply and  fix  the  price  for  a  definite  time 
where  it  was  not  at  all  needed,  and  it  was 
absolutely  forbidden  in  the  case  where  in  the 
nature  of  things  such  a  power  was  essen- 
tial. Considering  the  statutes  separately, 
no  doubt  whatever,  then,  arises  in  my  mind 
as  to  their  import.  When  they  are  con- 
strued in  pari  materia  this  conclusion  be- 
comes to  me  an  absolute  conviction.  This 
must  be  the  result,  since  it  is  impossible, 
in  reason,  to  hold  that,  if  the  meaning  of 
each  statute  is  plain  when  considered  sepa- 
rately the  significance  of  each  disappears 
when  they  are  considered  together. 

The  contract  as  executed,  beyond  perad- 
venture,  expressly  fixed  the  rates  for  the 
term  for  which  it  was  agreed  the  supply 
should  be  furnished.  It  imposed,  moreover, 
upon  the  water  company  duties  to  construct 
and  extend  the  works,  which  could  only  arise 
from  contract,  and  which  cannot  reasonably 
be  assumed  to  have  been  entered  into  but 

tsupon  the  basis  of  an  agreed  compensation. 

gThe  obligations  on  the  water  company  were 

*  not'simply  to  furnish  a  supply  or  water  in 
accordance  with  the  capacity  of  the  plant 
existing  at  the  inception  of  the  contract,  or 
provided  for  therein,  but  the  company  came 
under  the  duty  of  largely  extending  its 

Slant  at  the  discretion  of  the  municipality 
uring  the  statutory  period  covered  by  the 
contract.  The  company,  moreover,  agreed 
to  furnish  a  large  volume  of  water  during 
the  same  period  without  charge.  It  is  in- 
conceivable that  all  these  obligations  would 
have  been  assumed  upon  the  hypothesis  that 
they  were  to  be  performed  during  the  thirty 


years  without  any  previous  understanding 
or  agreement  as  to  the  payment  to  be  mad* 
during  the  same  time. 

Various  authorities  are  cited  in  the  opin- 
ion of  the  court  below,  and  were  referred  to 
in  argument,  upon  the  theory  that  they  sup- 
port the  contention  that  where  authority  is 
given  to  contract  for  a  supply  of  water  for 
a  fixed  period,  this  power  to  contract  does 
not,  as  a  necessary  incident,  import  author- 
ity to  also  agree  upon  the  rates  for  the  same 
period.  In  other  words,  the  authorities  cit- 
ed, it  is  contended,  separate  the  inseparable. 

All  the  authorities  cited  are  excerpted  in 
the  margin.t  I  do  not  pause  to  analyze 
them,  contenting  myself  with  the  statement 
that  not  a  single  one  of  them,  except  the 
decision  of  a  lower  appellate  court  in  Illi- 
nois, rendered  subsequent  to  the  execution 
of  the  contract  here  considered,  has  any  re- 
lation to  the  proposition  which  they  are 
cited  to  maintain.  They  all  proceed  upon 
the  theory  that  where  authority  is  given  to 
a  municipality  or  official  board  to  contract, 
without  any  specification  of  the  time,  the 
municipality  or  board  can  contract  only  for 
a  reasonable  period,  to  be  determined  usu- 
ally by  the  tenure  of  office  of  the  official 
board.  That  is,  in  the  absence  of  a  specifi- 
cation of  time  in  the  statute,  a  limit  is  to9 
be  implied  resulting  from  the  nature  of  then 
functions  of  the  officials  by  whom  the  con-, 
tract  is  made.  I  cannot  conceive  upon  what 
principle  these  authorities  are  held  to  con- 
trol a  case  where  in  the  statute  conferring 
authority  the  time  teas  expressly  fixed.  In- 
deed, the  decisions  in  Illinois  (among  them 
not  only  the  cases  cited  below,  but  others 
which  were  referred  to  in  those  cases), 
which  are  now  relied  upon  to  sustain  the 
proposition  that  a  power  to  contract  for  a 
supply  of  a  commodity  or  the  services  of  an 
individual  does  not  include  the  authority  to 
agree  upon  the  compensation  to  be  paid,  ac- 
tually refute  the  contention  which  it  is  al- 
leged they  sustain.  Thus,  in  Millikin  v.  Ed- 
gar  County,  142  111.  628,  18  L.  R.  A.  447, 
32  N.  E.  493;  Davis  v.  School  Directors,  02 
111.  294 ;  and  Stevenson  v.  School  Directors, 
87  III.  255,  though  it  was  held,  from  a  con- 
sideration of  co-related  statutes,  that  where 
authority  was  conferred  upon  statutory 
boards  to  employ  individuals  to  render  pub- 
lic services,  but  no  period  was  mentioned  in 
the  statute  for  the  duration  of  such  hiring, 
a  contract  of  hiring  might  only  lawfully  be 
made  for  the  current  year,  it  was  conceded 
that  the  power  existed,  as  a  necessary  re- 


tCorlyle  v.  Carlyle  Water,  IAght  A  Power  Co. 
52  111.  App.  577;  Bast  Bt.  Louis  v.  Sort  St. 
Louis  Gaslight  A  Coke  Co.  98  III.  415,  88  Am. 
Rep.  97:  MiUUetn  v.  Edgar  County,  142  III. 
528. 18  L.  B.  A.  447,  82  N.  E.  498  ;  dale  v.  Kala- 
mazoo, 23  Mich.  854,  9  Am.  Rep.  80;  Des 
tiolnc*  Waterworks  Co.  v.  Des  Moines,  93 
Iowa,  857,  84  N.  W.  209 ;  Spring  YaUeu  Water- 
works v.  Schottter,  110  U.  8.  847,  28  L.  ed. 
173.  4  Sup.  Ct.  Rep.  48 ;  State  ex  reU  Atty.  Oen. 
v.  Columbus  aasHpht  A  Coke  Co.  84  Ohio  St 
672,  82  Am.  Rep.  390 ;  Kanesvllle  v.  Zonesvill* 
QasllgM  Co.  47  Ohio  St.  1,  23  N.  B.  55 :  Green- 
hood,  Pub.  Pol.  p.  817;  Cooler,  Const  LIm.  p. 
20«;  1  OUI.  Man.  Corp.  |  448. 
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suit  of  the  right  to  contract,  to  fix  the  com- 
pensation for  such  period.  These  cases  dem- 
onstrate the  unsoundness  of  the  contention, 
here  asserted,  that  the  contract  under  con- 
sideration should  be  dismembered  by  dis- 
associating the  right  to  fix  rates  from  the 
authority  to  contract  for  the  period  author- 
ized by  statute,  and  they  also,  in  my  opin- 
ion, refute  the  assumption  that  because  the 
statute  gave  express  power  to  fix  rates  by 
ordinance,  thereby  there  did  or  could  arise 
a  limitation  on  the  authority  to  contract  for 
the  price  for  the  term  for  which  the  contract 
was  authorized. 

The  contract  in  its  entirety  being,  then, 
valid,  the  question  which  arises  is,  Did  the 
power  to  destroy  the  contract  arise  from  the 
reservation  contained  in  the  general  private 
incorporation  law? 

In  considering  this  question  it  must  be 
borne  in  mind  that  there  was  no  reservation 
whatever  of  the  power  to  repeal,  alter,  or 
amend  contained  in  the  law  regulating  pub- 
lic corporations,  nor  was  such  a  reservation 
found  in  the  Constitution  of  the  state.  The 
t-  power  conferred  upon  municipalities  to  con- 
g  tract  for  a  supply  of  water  or  for  the  con- 
*  struction  of  waterworks*authorized  them  to 
contract  with  individuals  as  well  as  corpo- 
rations, and  in  this  particular  instance  the 
contract  was  made  with  an  individual. 
It  is  clear,  then,  that  any  reservation  in  the 
private  incorporation  act  would  not  have 
acted  upon  the  contract  for  the  supply  of 
water  if  that  contract  had  remained  in  the 
hands  of  an  individual.  To  hold,  then,  that 
the  provision  of  the  9th  section  of  the  law 
regulating  private  corporations,  which  re- 
served to  the  general  assembly  the  power  to 
prescribe  such  regulations  and  provisions  as 
it  might  deem  advisable  as  to  such  corpo- 
rations, retained  the  power  to  abrogate  a 
contract  like  the  one  here  involved,  would 
import  that,  although  there  was  no  reserva- 
tion whatever  to  abrogate  or  change  the  con- 
tracts as  to  water  supply,  made  by  a  munici- 
pal corporation,  the  private  incorporation 
law  was  intended  to  deprive  private  corpo- 
rations of  the  power  to  contract  with  mu- 
nicipal corporations  as  to  water  supply. 
That  is  to  say,  that  public  corporations 
were  fully  authorized  to  make  irrevocable 
contracts,  but  such  agreements  became  rev- 
ocable when  a  private  corporation  was  the 
other  contracting  party.  But,  aside  from 
these  considerations,  the  views  of  the  con- 
tract which  I  have  already  expressed,  to  my 
mind  clearly  demonstrate  the  inapplicability 
of  the  reservation  relied  upon.  The  reser- 
vation, as  I  have  shown,  went  into  effect  on 
the  same  day  as  did  the  laws  which  express- 
ly and  specifically  authorized  the  making,  by 
municipal  corporations,  of  a  contract  for  a 
supply  of  water  for  a  designated  period  with 
individual!  or  corporations.  The  statutes 
having  gone  into  effect  upon  the  same  day, 
it  would  be  beyond  reason  to  construe  the 
mere  reservation  of  the  legislative  right  to 
regulate  private  corporations  as  abrogating 
and  destroying  the  express  legislative  au- 
thority to  contract  for  a  supply  of  water  for 
a  specified  and  definite  period.    To  do  so 


would  be,  by  a  mere  implication,  in  effect  to 
repeal  and  set  aside  the  express  authority 
conferred  by  the  statutes,  and  would  amount 
to  holding  that  the  authority  had  been  con- 
ferred in  the  one  breath  and  had  been  re- 
tracted in  the  other. 

Indeed,  the  statute  of  1891  which  con- 
ferred the  power  to  regulate  water  rates — 
under  the  authority  of  which  the  ordinance » 
here  complained  of  reducing  the  rates  wasg 
passed — shows* on  its  face  that  it  was  not* 
enacted  under  the  authority  to  regulate  pri- 
vate corporations,  but  upon  the  supposed  ex- 
istence in  the  legislature  of  a  common-law 
right  to  fix  rates,  any  contract  to  the  con- 
trary notwithstanding.   This  will  become 
manifest  when  it  is  observed  that  the  stat- 
ute in  question  authorized  municipalities  to 
fix  the  rates  for  the  supply  of  water,  wheth- 
er furnished  by  private  individuals  or  corpo- 
rations. 

Although  no  reference  was  made  to  it  in 
the  opinion  below,  it  is  suggested  in  argu- 
ment that,  as  there  was  a  provision  in  the 
Constitution  of  the  state  of  Illinois  forbid- 
ding a  grant  of  exclusive  privileges,  there- 
fore the  contract  here  considered  was  void 
because,  it  is  asserted,  such  contract  express- 
ly conferred  an  exclusive  right  and  privilege. 
It  is,  however,  settled  that  the  mere  making 
of  a  contract  for  a  water  supply  for  a  defi- 
nite time  and  the  fixing  of  rates  for  such 
time,  accompanied  with  an  obligation  that 
the  municipality  itself  would  not  construct 
waterworks  for  such  period,  does  not  amount 
to  a  grant  of  an  exclusive  privilege.  Walla 
Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  1, 
14,  17,  43  L.  ed.  341,  347,  348,  19  Sup.  Ct. 
Rep.  77.  This  being  beyond  question,  it 
clearly  follows  that,  even  upon  the  hypothe- 
sis that  the  contract  in  this  case  contained 
an  express  or  implied  stipulation  that  the 
city  would  not  grant  to  anyone  else  the 
right  to  use  the  streets  of  the  city  for  the 
purposes  of  a  waterwork  system  during  the 
life  of  the  contract,  the  stipulation  for  such 
exclusive  right,  and  not  the  contract,  would 
come  within  the  inhibition  of  the  provision 
of  the  Constitution.  We  say  this  arguendo 
only,  as  the  controversy  here  presented  in- 
volves the  validity  of  the  contract  in  so  far 
as  it  affected  the  supply  for  public  use  and 
fixed  the  rates  of  such  supply  during  the  pe- 
riod stated. 

In  my  opinion,  the  contract  having  been 
expressly  authorized  for  a  definite  period, 
the  rates  agreed  upon  could  not,  during  the 
term  of  the  contract,  be  changed  without  vio- 
lating the  contract  clause  of  the  Constitu- 
tion of  the  United  States;  and  I  therefore 
dissent  from  the  judgment  holding  other* 
wise. 


(180  U.  S.  619) 

DANVILLE  WATER  COMPANY,  Plff.  in 
Err., 
«. 

CITY  OF  DANVILLE. 

"This  case  follows  the  decision  In  the  eats  pre- 
ceding. 

[No.  373.] 
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March  25,  1901. 


Decided 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decision  af- 
firming* a  judgment  for  defendant  on  demur- 
rer to  pleas  in  an  action  by  a  water  com- 
pany against  a  oily  for  the  rental  of  fire  hy- 
drants. Affirmed. 

See  same  case  below,  186  IU.  326,  57  N.  E. 
1129. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Pope  Humphrey 
and  William  W.  Davies  for  plaintiff  in 
•rror. 

Messrs.  6.  F.  Bearick  and  John  E.  Lew- 
man  for  defendant  in  error. 

Mr.  Justice  UoKensa  delivered  the  opin- 
ion of  the  court: 

The  parties  to  this  action  were  respec- 
tively plaintiff  and  defendant  in  the  courts 
of  the  state,  and  we  will  so  denominate  them. 
The  plaintiff  is  a  private  corporation,  and 
the  defendant  is  a  municipal  corporation  or- 
ganized and  existing  under  the  general  laws 
of  the  state.  The  action  was  brought  by  the 
plaintiff  to  recover  the  sum  of  $5,000,  al- 
leged to  be  due  for  the  rental  of  certain  fire 
hydrants. 

The  cause  of  action  relied  on  is  based  on 
an  ordinance  passed  on  the  8th  of  November, 
1882,  by  the  defendant,  granting  the  plain- 
tiff the  privilege  of  constructing  and  main- 
taining waterworks  for  supplying  the.  city  of 
Danville,  Illinois,  with  water.  The  ordi- 
nance provided  in  detail  for  the  character  of 
the  works  and  the  supply,  the  rates  to  con- 
sumers, whether  furnished  by  meter  or  oth- 
erwise, and  the  purchase  by  defendant  of  the 
works  at  the  expiration  of  five,  ten,  and 
twenty  years,  and  at  the  expiration  of  thirty 
years  of  any  renewed  term. 

Section  8  and  section  14  are  respectively 
e  as  follows: 

g  "In  consideration  of  the  benefits  which 
•  will  be  derived  by*the  said  city  and  its  in- 
habitants from  the  construction  and  opera- 
tion of  the  said  waterworks,  and  in  further 
consideration  of  the  water  supply  hereby  se- 
cured for  public  uses,  and  as  the  inducement 
to  said  water  company  to  accept  the  provi- 
sions of  this  ordinance  and  contract,  and  to 
enter  upon  the  construction  of  said  water- 
works, the  rights  and  privileges  hereby 
granted  to  and  vested  in  said  water  com- 
pany shall  remain  in  force  and  effect  for 
thirty  years  from  the  passage  of  this  ordi- 
nance; and  for  the  same  consideration  and 
as  the  same  inducement  tbo  city  of  Danville 
hereby  rents  of  the  Danville  Water  Com- 
pany, for  the  uses  hereinafter  stated,  100 
lire  hydrants  of  the  character  hereinafter  de- 
scribed, and  for  and  during  the  term  of 
thirty  years  from  passage  of  this  ordinance, 
and  agrees  to  locate  them  promptly  along 
the  line  of  the  street  mains,  on  demand  of 
•aid  water  company,  and  on  submission  by  it 
to  said  city  of  a  plan  of  the  location  of  said 
street  mains,  and  agrees  to  use  the  said  hy- 
drants carefully  and  to  pay  said  water  com- 


pany for  any  injury  which  may  happen  to 
any  of  them  when  used  by  any  officer,  serv- 
ant, or  member  of  the  fire  department  of 
said  city,  and  agrees  to  pay  rent  for  said  100 
hydrants  at  the  rate  of  $76  each  per  year, 
and  agrees  to  pay  during  the  unexpired  term 
of  said  ordinance  and  privilege,  for  any  ad- 
ditional fire  hydrants  which  city  may  here- 
after locate  at  the  rate  of  sixty-two  and  fifty 
onc-hundreths  dollars  each,  per  year,  for  the 
next  forty  additional  hydrants,  and  for 
all  fire  hydrants  in  excess  of  140  at 
the  rate  of  $50  each,  per  year;  all  of 
which  sum  shall  be  paid  by  said  city  to 
said  water  company,  beginning  from  the 
dates  when  each  of  such  hydrants  shall  be 
put  into  successful  operation,  in  quarter- 
yearly  instalments  on  the  1st  days  of  Feb- 
ruary, May,  August,  and  November  of  each 
year,  and  terminating  upon  the  expiration  of 
said  term  of  thirty  years,  or  upon  the  pur- 
chase of  said  works  and  their  privileges  and 
property  by  the  said  city. 

"This  ordinance  shall  become  binding  as  a 
contract  on  the  said  city  of  Danville  in  tie 
event  that  the  said  Danville  Water  Company 
shall,  within  ten  days  from  the  passage  and* 
publication  of  this  ordinance,  file  with  theg 
city  clerk  of  said  city  itsVritten  acceptance* 
of  the  terms,  obligations,  and  conditions  of 
this  ordinance,  and  upon  such  acceptance 
this  ordinance  shall  constitute  the  contract, 
and  shall  be  the  measure  of  the  rights  and  li- 
abilities of  tile  said  city  and  the  said  water 
company." 

The  acceptance  was  duly  filed  by  plaintiff. 
On  the  1st  of  May,  1883,  another  ordi- 
nance was  passed  amending  the  first  ordi- 
nance, for  the  construction  of  the  works,  the 
streets  where  the  mains  should  be  laid,  and 
the  place  where  the  fire  hydrants  should  be 
put,  and  how  constructed. 

Section  2  provided  as  follows: 

"This  ordinance  shall  become  binding  as  a 
part  of  the  contract  existing  between  the 
city  of  Danville  and  the  Danville  Water 
Company  in  the  event  that  said  water  com- 
pany shall,  within  ten  days  from  the  pas- 
sage and  publication  of  this  ordinance,  file 
with  the  city  clerk  of  said  city  its  written 
acceptance  of  it." 

Between  the  8th  of  June,  1883,  and  the 
18th  of  October,  1894,  twelve  other  ordinan- 
ces were  passed,  requiring  the  extension  of 
the  mains  of  the  water  system  to  other 
streets  and  the  erection  of  fifty-seven  addi- 
tional fire  hydrants;  all  of  the  ordinances 
were  declared  binding  as  contracts  upon  ac- 
ceptance by  the  plaintiff,  and  all  were  ac- 
cepted. The  rental  of  the  hydrants  was 
fixed,  as  to  some  of  them  at  $62.50  per  an- 
num, and  others  at  $50  and  $40  per  annum. 
In  the  ordinance  fixing  the  latter  sums  it 
was  provided  that  nothing  therein  should 
"operate  to  affect  in  any  way  any  of  the  pro- 
visions of  the  ordinance  heretofore  passed  by 
said  city  relative  to  the  Danville  Water 
Company,  except  to  the  extent  of  the  reduc- 
tion of  the  rental  of  the  additional  hydrants 
therein  provided  and  hydrants  thereafter  to 
be  provided." 
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There  was  an  allegation  that  plaintiff  did 
all  things  required  of  it  in  the  construction 
of  the  system,  and  pat  in  all  mains  and  hy- 
drants and  kept  them  supplied  with  water. 

The  pleas  of  the  defendant  admitted  that 
the  sum  of  $1,030  was  due,  but  denied  liabil- 
ity for  anything  over  that  sum,  because  the 
rental  for  the  hydrants  had  been  reduced  by 
an  ordinance  passed  by  the  city  January  17, 
a  1895,  which  was  entitled  "An  Ordinance  Pre- 
3  scribing  the  Maximum  Rates  and  Charges 

•  for'the  Supply  of  Water  Furnished  by  the 
Danville  Water  Company  of  the  City  of  Dan- 
ville." The  ordinance  recited  that  after  a 
careful  comparison  of  water  rates  a'hd 
charges  in  other  cities  it  was  found  that 
those  of  the  Danville  company  were  "unjust, 
excessive,  and  unreasonable.''  And  that 
whereas  under  the  act  of  the  state  approved 
Jane  0,  1801,  in  force  July  1,  1801,  and  un- 
der "other  fully  competent  and  complete  le- 
gal authority,"  the  city  was  empowered  to 
prescribe  the  ordinance  maximum  rates  for 
water  furnished  by  the  Danville  company; 
and  whereas,  after  full  investigation  the 
members  of  the  council  believed  the  rates 
prescribed  were  just  and  reasonable,  a  sched- 
ule or  scale  of  rates  was  ordained  to  take 
effect  on  the  1st  of  May,  1805.  The  rental 
of  Are  hydrants  was  reduced  for  the  first  140 
to  a  uniform  rate  of  $50  per  annum;  for  all 
others  then  rented  and  others  which  should 
be  rented,  $40  per  annum.  For  certain  uses 
of  water  which  had  been  theretofore  fur- 
nished free  by  the  plaintiff  a  rate  was  fixed, 
to  be  paid  by  the  city.  Provision  was  made 
for  the  appearance  by  the  city  attorney  if 
the  plaintiff  should  desire  to  apply  to  the 
circuit  court  of  the  county  for  a  review  of 
the  rates. 

There  was  an  allegation  of  notice  of  the 
passage  of  the  ordinance  to  the  plaintiff,  and 
the  prior  ordinances  under  which  plaintiff 
claimed  an  irrevocable  contract  were  at  the 
time  of  the  passage  of  said  ordinances  in  ex- 
cess of  a  reasonable  compensation  for  the  wa- 
ter supplied,  and  were  at  the  time  of  suit 
"unjust,  unreasonable,  and  excessive." 

The  plaintiff  demurred  to  each  of  the  de- 
fendant's pleas,  and  the  demurrer  was  sus- 
tained. The  defendant  asked  that  the  de- 
murrer be  carried  back  to  the  declaration, 
and  elected  to  stand  by  its  pleas.  Judg- 
ment was  entered  for  the  plaintiff  in  the 
sum  of  $2,701,  motion  to  arrest,  which  was 
denied,  and  the  case  was  then  taken  to  the 
supreme  court  of  the  state,  by  which  court 
the  judgment  was  reversed,  and  the  cause 
was  remanded  for  further  proceedings  in  ac- 
cordance with  the  views  expressed  in  the 
opinion  filed  in  the  cause. 

On  the  return  of  the  cose  to  the  circuit 
court  the  defendant  by  leave  of  the  court 
filed  additional  pleas,  to  which  a  demurrer 
N  wo*  sustained.  With  this  action  of  the 
g  court  we  have  no  concern. 

•  *  In  accordance  with  the  opinion  of  the  su- 
preme court  of  the  state  the  demurrer  of  the 
plaintiff  was  overruled  as  to  the  first  and 
second  pleas  of  the  defendant,  and  sustained 
as  to  the  third.   The  plaintiff  elected  to 


stand  by  its  demurrer,  and  judgment  was  en- 
tered for  the  sum  of  $1,980  and  costs  of  all 
suit.  On  appeal  to  the  supreme  court  it  was 
sustained,  the  court  expressing  the  follow- 
ing opinion: 

"This  cose  has  practically  been  before  us 
on  two  former  occasions,  the  parties  then  be- 
ing reversed. 

"Counsel  for  appellant  concedes  the  judg- 
ment from  which  this  appeal  is  taken  is  in 
exact  conformity  with  the  judgments  and 
opinions  in  the  former  cases,  and  that  no 
new  question  or  matter  has  intervened  since 
the  former  hearings  here.  Manifestly  the 
only  purpose  of  this  appeal  is  to  obtain  a 
final  judgment  in  this  court  to  enable  appel- 
lant to  take  a  further  appeal,  if  it  should 
desire  to  do  so. 

"Adhering,  as  we  do,  to  the  reasoning  and 
conclusions  announced  in  Danville  v.  Dan- 
ville Water  Co.  178  111.  299,  53  N.  E.  118, 
and  Same  jv.  Same,  180  111.  235,  54  N.  E.  224, 
on  the  authority  of  these  coses  this  judg- 
ment will  be  affirmed." 

The  chief  justice  of  the  state  allowed  this 
writ  of  error. 

The  questions  presented  by  this  record  are 
the  same  passed  on  in  Freeport  Water  Co.  v. 
Freeport,  ISO  U.  S.  587,  ante,  p.  493,  21  Sup. 
Ct.  Rep.  493,  and  depend  upon  the  samo 
statutes.  Upon  the  authority  of  that  case 
the  judgment  of  the  Supreme  Court  of  Illi- 
noit  it  affirmed. 

Mr.  Justice  White,  with  whom  concur 
Mr.  Justice  Brewer,  Mr.  Justice  Brown, 
and  Mr.  Justice  Feekham,  dissenting: 

It  will  be  seen  from  the  opinion  of  the 
court  that  this  case  differs  in  no  material  par- 
ticular from  that  of  the  Freeport  Water  Co. 
v.  Freeport,  just  decided,  180  U.  S.  587,  ante, 
p.  493,  21  Sup.  Ct  Rep.  493.  Under  the 
sanction  of  the  same  statutes  considered  in 
the  Freeport  Case,  the  defendant  in  error, 
the  city  of  Danville,  contracted  with  the 
plaintiff  in  error,  the  water  company,  for 
the  period  authorized  by  the  statute,  and 
stipulated  as  to  the  rates  to  be  paid  for  a 
public  *water  supply.  These  rates  were  ad- 
hered to  until,  under  the  authority  of  the 
statute  of  the  state  of  Illinois  passed  in  1891, 
referred  to  in  the  opinion  in  the  Freeport 
Case,  the  defendant  in  error  reduced  the 
rates  below  the  contract  price.  It  now  as- 
serts in  this  record  that  it  possessed  the 
power  to  do  so. 

For  the  reasons  stated  by  me  for  dissent- 
ing from  the  opinion  and  decree  in  the  Free- 
port  Cote,  I  dissent  from  the  opinion  and 
decree  in  the  present  case. 


—         (181  U.  S.  S3) 

J.  L.  LOMBARD,  E.  A.  Cummings,  W.  H. 
Doble,  et  al.,  Plffa.  in  Err., 
v. 

WEST  CHICAGO  PARK  COMMISSION- 
ERS. 

Assessments  for  benefit* — new  assessment 
after  first  it  held  illegal — Federal  oourt 
following  ttate  decision. 
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1.  Where  a  special  assessment  to  pay  tor  a 
particular  work  baa  been  held  to  be  Illegal, 
no  violation  of  the  Constitution  of  the  United 
States  arises  from  a  subsequent  authority 
given  to  make  a  new  special  assessment  to 
pay  for  the  completed  work. 

S.  Whether  a  municipal  ordinance  la  or  Is  not 
valid,  and  the  extent  to  which  It  Is  so,  having 
regard  to  the  state  Constitution  and  laws. 
Is  wholly  a  state,  and  not  a  Federal,  question 
which  can  be  reviewed  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  a 
state  court. 

S.  The  decision  of  the  supreme  court  of  a  state 
that  It  Is  competent  on  a  new  assessment  to 
determine  questions  of  benefit  from  the  proof, 
even  though  in  so  doing  a  different  result  Is 
reached  from  that  which  had  been  arrived  at 
when  a  former  assessment,  which  has  been 
set  aside,  was  made,  decides  a  local,  and  not 
a  Federal,  question. 

[No.  160.) 

Argued  January  SI,  1901.   Decided  April  8, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decision  af- 
firming a  decree  sustaining  assessments  for 
benefits.  Affirmed. 

See  same  case  below,  181  111.  136,  64  N.  E. 
941. 

„  Statement  by  Mr.  Justice  White  i 

The  West  Chicago  park  commissioners,  in 
virtue  of  authority  vested  in  them  by  the 
laws  of  the  state  of  Illinois,  proposing  to  im- 
prove Douglas  boulevard,  and  requiring  a 
special  assessment  to  enable  them  to  pay  for 
the  work,  applied,  as  the  law  directed  in 
such  case,  to  the  municipal  authorities  of 
West  Chicago  to  cause  such  special  assess- 
ment to  be  levied  and  collected  according  to 
law.  In  March,  1893,  the  town,  acting  on 
this  request,  adopted  an  ordinance  providing 
for  executing  the  work  and  for  a  special  as- 
sessment on  the  abutting  property  to  pay  for 
the  same.  The  only  provision  of  this  ordi- 
nance which  it  is  essential  to  note  for  the  pur- 
poses of  the  issues  which  are  now  before  us 
is  the  2d  section  thereof,  which  provided  that 
the  sum  of  the  assessment  when  made  should 
be  payable  in  instalments,  the  first  being  20 
per  cent  of  the  whole,  and  the  deferred  por- 
tions to  bear  interest  at  a  rate  fixed  in  the 
ordinance.  Following  the  requirements  of 
the  state  laws,  after  the  passage  of  this  or- 
dinance application  was  made  to  the  county 
court  of  Cook  county  to  take  the  necessary 
steps  to  execute  the  provisions  of  the  ordi- 
nance. Pursuant  to  the  directions  of  the  Il- 
linois statutes  the  court  appointed  commis- 
sioners, who  examined  and  made  a  full  re- 
port on  the  work,  and  exhibited  an  assess- 
ment roll  stating  the  sum  due  by  the  abut- 
ting property;  the  amount  assessed  on  each 
piece  being  stated  to  have  been  fixed  in  ac- 
cordance with  the  benefits  which  it  was  as- 
certained would  result  to  each  piece  from  the 
performance  of  the  contemplated  work. 
After  notice  to  those  concerned  to  appear  and 
urge  objections,  if  any  they  had,  to  the  as- 
sessment roll,  and  after  due  proceedings  in 
which*ample  opportunity  was  afforded  to  re- 
sist, the  assessment,  the  court  passed  a  de- 


cree of  confirmation  fixing  the  amount  due 
by  each  piece  of  property  in  accordance  with 
the  report  of  the  commissioners,  and  declar- 
ing that  the  sum  assessed  against  each  piece 
of  property  did  not  exceed  the  benefit  con- 
ferred on  the  property.  This  decree,  how- 
ever, did  not  in  all  respects  uphold  the  as- 
sessments made  by  the  commissioners,  as  it 
sustained  the  objections  of  certain  property 
holders  on  the  ground  that  the  sum  assessed 
against  them  exceeded  the  benefits,  and  as  to 
these  objecting  property  holders  the  amount 
assessed  was  reduced  to  correspond  with 
what  the  court  concluded  was  the  actual 
benefit  shown  to  result.  J.  L.  Lombard  was 
the  owner  of  a  piece  of  property  within  the 
assessment  district,  which  had,  it  seems,  been 
omitted  from  the  roll  returned  by  the  com- 
missioners. The  decree  recited  that  this 
property  (describing  it)  had  been  by  consent 
found  to  be  within  the  district,  and  would  be 
benefited  to  a  certain  amount,  and  the  sum 
of  this  benefit  was  by  consent  awarded 
against  the  property  as  described.  The  as- 
sessment, the  decree  of  confirmation  provid- 
ed, was  to  be  paid  in  instalments  as  specified. 

The  collection  of  the  assessment  proceeded 
according  to  the  roll,  and  the  execution  of 
the  proposed  improvement  was  undertaken. 
Some  of  those  who  were  assessed  paid;  oth- 
ers did  not;  and  on  proceedings  being  taken 
as  authorized  by  the  laws  of  Illinois  to  en- 
force payment,  a  controversy  arose  which,  in 
its  final  stage,  was  considered  by  the  su- 
preme court  of  the  state  of  Illinois,  and  the 
court  decided  that  the  assessment  was  void 
and  could  not  be  enforced.  The  reasoning 
by  which  the  court  so  decided  was  this: 
That  under  the  statutes  of  Illinois  there 
was  no  authority  to  provide  for  a  payment 
of  a  special  assessment  in  instalments,  and 
therefore,  as  the  ordinance  had  fixed  that 
method  of  payment,  it  was  void.  Culver  v. 
People  ex  rel.  Koohersperger,  161  111.  89,  43 
N.  E.  812.  And  the  principle  of  this  case 
was  applied  in  subsequent  cases.  Farrell  v. 
West  Chicago,  1C2  111.  280,  44  N.  E.  627; 
Connor  v.  West  Chicago,  1G2  111.  287,  44  N. 
E.  1118;  White  v.  West  Chicago,  164  III. 
196,  46  N.  E.  495.  The  improvement  had  in 
the  meanwhile  been  constructed.  The  West 
Chicago  park  commissioners,  after  the  deci-g 
sions  ingestion,  dismissed  the  previous  pro-* 
ceedings  which  had  taken  place  in  relation 
to  the  assessment.  In  July,  1895,  an  act 
was  passed  by  the  legislature  of  Illinois, 
which  authorized  park  authorities,  whenever 
a  special  assessment  had  been  declared  void 
by  a  court  of  competent  jurisdiction,  to  "col- 
lect a  new  special  assessment  on  property 
benefited  by  said  improvement,  or  completed 
portion  thereof,  in  the  same  manner  as  in 
other  cases,  and  the  lots,  blocks,  tracts,  or 
parcels  of  land  found  benefited  by  said  im- 
provements, or  the  completed  portion  there- 
of, shall  each  severally  be  liable  to  pay  for 
said  benefits  to  the  same  extent  and  the  same 
proportion  as  in  other  cases."  Hurd's  Stat- 
utes of  Illinois,  1899,  chap.  105,  g  20,  p.  1244. 

After  the  passage  of  this  law  the  West 
Chicago  park  commissioners  in  July,  1890, 
adopted  an  ordinance  providing  an 
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ment  to  pay  for  the  work  of  improving 
Douglas  boulevard,  which  had  been  complet- 
ed, as  above  stated.  The  1st  section  of  the 
ordinance,  by  way  of  preamble,  recited  the 
occurrences  substantially  as  above  stated. 
The  2d  and  3d  sections  were  as  follows : 

"See.  2.  That  a  new  special  assessment  on 
the  property  benefited  by  said  improvement, 
to  the  amount  that  the  same  may  be  legally 
assessed  for,  be  levied  to  pay  the  cost  of  said 
boulevard  improvement  above  specified,  and 
the  remainder  of  such  cost  be  paid  by  gener- 
al taxation,  vie.,  from  the  general  funds  of 
this  board,  all  in  accordance  with  an  act  of 
the  general  assembly  of  the  state  of  Illinois, 
entitled  'An  Act  to  Enable  the  Park  Commis- 
sioners or  Park  Authorities  to  Make  Local 
Improvements,  and  Provide  for  the  Payment 
thereof,'  approved  June  24  and  in  force  July 
1,  1895. 

"Sec  3.  That  the  estimate  of  the  cost  of 
the  said  improvement  be  made  by  this  com- 
mission and  spread  of  record." 

Subsequently  the  park  commissioners 
made  an  estimate  and  report,  and  applica- 
tion was  made  to  the  county  court  of  Cook 
county  for  the  enforcement  of  an  assessment 
roll  prepared  by  the  park  commissioners  in 
accordance  with  the  estimate.  This  roll 
stated  the  total  amount  of  the  cost  of  the 
work,  and  charged  the  individual  proprie- 
tors in  the  aggregate  with  a  large  portion  of 
{J  the  total  amount  because  of  the  special  bene- 
•  fits  conferred  by* the  work  upon  them;  the 
remainder — an  insignificant  part— of  the 
cost  was  charged  to  the  public,  because  of  the 
general  benefit  to  the  public,  which,  it  was 
found,  had  been  produced  by  the  doing  of  the 
work.  The  sum  charged  against  the  individ- 
ual property  holders  was  distributed  among 
them ;  and  this  distribution  was  shown  by  a 
statement  containing  the  name  of  the  own- 
ers, the  lot  owned  by  him,  the  total  amount 
of  the  assessment,  the  sum  to  be  deducted 
from  this  total  in  consequence  of  the  instal- 
ments which  had  been  paid  on  the  former 
and  void  assessment,  the  net  result  of  the 
benefit  after  making  this  deduction  being 
stated  in  a  separate  column.  To  this  roll 
was  appended  the  certificate  of  the  park  com- 
missioners, as  required  by  law,  that — 

"Before  entering  upon  their  said  duties 
they  examined  the  locality  where  the  said 
completed  improvement  has  been  made,  and 
the  lots,  blocks,  tracts,  and  portions  of  land 
which  are  specially  benefited  thereby,  and  did 
estimate  what  proportion  of  the  total  cost 
of  said  completed  improvement  is  of  benefit 
to  the  public,  and  what  proportion  thereof 
is  of  benefit  to  the  property  benefited,  and 
did  apportion  the  same  between  the  said 
park  district  and  such  property,  so  that  each 
should  bear  its  relative  equitable  portion; 
.  .  .  that  having  found  said  amounts 
they  did  apportion  and  assess  the  amount  so 
found  of  benefit  to  said  property  upon  the 
several  lots,  blocks,  tracts,  and  parcels  of 
land  in  the  proportion  in  which  they  are 
benefited  by  said  completed  improvement, 
and  that  no  lot,  block,  tract,  or  parcel  of 
land  has  been  assessed  the  greater  amount 


than  it  has  been  actually  benefited  thereby; 
that  said  assessment  roll  also  shows  the  cred- 
it to  which  each  lot,  block,  tract  of  land  so 
specially  assessed  is  entitled  to,  if  any,  for  or 
on  account  of  payments  on  previous  assess- 
ments or  instalments  thereof,  and  the  net 
amount  of  benefits  assessed  thereon." 

The  amount  of  the  assessment  against  the 
individual  lotowners  for  benefits  in  the  new 
roll  differed  from  the  sum  assessed  in  the 
previous  one.  Indeed,  the  new  roll  disre- 
garded the  reductions  which  hod  been  de- 
creed in  the  previous  proceedings  as  to  cer- 
tain of  the  lotowners,  since  it  increased  the 
amount  due  by  these  owners  over  the  sum* 
fixed  by  the  previous  decree.*  The  property* 
of  Lombard,  which  hod  been  placed  upon  the 
previous  roll  by  consent  at  a  particular 
amount,  was  placed  upon  the  new  roll  for  a 
larger  sum  than  that  shown  in  the  previous 
roll.  After  publication  of  notice  of  the  fil- 
ing of  the  roll  the  present  plaintiffs  in  error 
appeared  in  the  county  court  of  Cook  county 
and  objected  to  the  confirmation  of  the  roll. 
The  objections  which  were  urged  were  num- 
bered from  1  to  18,  and  denied  the  validity 
of  the  new  roll  upon  many  grounds,  all  of 
which  involved  purely  matters  of  local  and 
non-Federal  concern.  They  subsequently 
filed  a  motion  to  cancel  the  assessment  on 
eight  specified  grounds,  none  of  which  in- 
volved the  Constitution  or  laws  of  the  United 
States.  And  this  is  also  true  of  amended 
objections  which  were  filed.  Later,  addition- 
al objections  were  filed,  numbered  from  1  to 
5.  The  1st  charged,  in  general  terms,  that 
the  assessment  and  the  proceeding  to  confirm 
the  some  were  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States;  the  2d,  that  as  the  proceeding 
was  not  authorized  by  any  valid  ordinance 
at  the  time  the  work  was  done,  to  confirm 
the  assessment  under  the  assumption  that  it 
was  sustained  by  the  act  of  1895  would  be  * 
violation  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States;  the  3d 
charged  that,  as  the  ordinance  under  which 
the  previous  assessment  was  made  had  been 
held  to  be  void,  there  was  no  authority  for 
doing  the  work  at  the  time  when  it  was 
done,  and  hence  to  enforce  the  subsequent  or- 
dinance would  also  violate  the  14th  Amend- 
ment; the  4th  but  reiterated  that  as  the 
work  was  completed  before  the  Illinois  act 
of  1895  had  been  passed,  to  construe  that 
law  as  authorizing  the  assessment  would  al- 
so violate  the  Constitution  of  the  United 
States;  and  the  5th  repeated  in  different 
form  tie  same  proposition  by  asserting  that 
the  law  of  1895,  if  held  to  be  retroactively 
applicable  to  the  work  which  had  been  com- 
pleted at  the  time  of  its  passage,  would  be 
repugnant  to  the  14th  Amendment  to  the 
Constitution. 

On  the  hearing,  by  objections  to  evidence, 
by  motions  to  strike  out,  and  by  additional 
pleadings,  the  grounds  above  stated  were  re- 
peated, but  were  all  overruled.  Following 
this,  it  is  stated  in  the  bill  of  exceptions, — • 
'"And  thereupon  all  the  said  motions  and? 
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legal  objection*  having  been  disposed  of,  the 
■aid  cause  came  on  to  be  tried  upon  the  ob- 
jections triable  by  a  jury;  and  thereupon  it 
was  stipulated  in  open  court  by  the  petition- 
era  and  by  said  objectors  that  the  said  cause 
should  be  submitted  to  the  court  for  trial 
without  a  jury  upon  the  said  issues,  and  up- 
on the  same  evidence  in  all  respects  which 
has  been  offered  upon  the  said  motions  and 
legal  objections  as  hereinbefore  set  forth, 
without  recalling  witnesses  or  introducing 
or  recalling  or  offering  the  said  testimony, 
the  same  to  be  treated  as  having  been  of- 
fered upon  the  said  issues,  which  was  all 
the  evidence  offered  on  the  said  hearing. 
And  thereupon  the  objectors  contended  that 
it  was  shown  by  the  said  evidence  that  the 
property  of  the  said  objectors  and  each  of 
them,  severally,  was  assessed  more  than  its 
proportionate  share  of  the  cost  of  the  said 
improvement;  but  said  objections  were  over- 
ruled, and  the  court  found  the  issues  for  the 
petitioners.    .    .  ." 

The  decree  which  was  entered  expressly 
found  that  in  each  particular  case  the  prop- 
erty assessed  was  benefited  to  the  sum  of 
the  assessment.  An  appeal  was  taken  from 
this  decree  to  the  supreme  court  of  the  state 
of  Illinois,  and  on  such  appeal  errors  were 
assigned  numbered  from  1  to  20.  They  re- 
peated in  various  forms  of  statement  all  the 
objections  of  a  Federal  nature  which  had 
been  previously  urged  and  asserted,  besides 
a  number  of  grounds  of  purely  local  concern. 
The  supreme  court  of  Illinois  decided  that, 
although  it  was  settled  by  a  course  of  de- 
cisions in  that  state  that  there  must  exist 
authority  for  making  a  special  assessment 
at  the  time  the  levy  was  made  and  before 
the  work  was  done,  yet  the  original  ordi- 
nance under  which  the  first  assessment, 
which  had  been  declared  illegal,  was  made, 
afforded  such  an  authority.  Construing  its 
former  opinions,  the  court  said  that,  whilst 
it  had  declared  the  previous  assessment  to 
be  void  because  it  provided  for  a  payment  in 
instalments  contrary  to  the  state  statutes, 
nevertheless  the  ordinance  to  the  extent  that 
it  directed  an  assessment  remained,  albeit  it 
had  been  held  that  the  provision  as  to  pay- 
ment by  instalments  could  not  be  enforced. 
The  court  then  reviewed  all  the  various  ob- 
jections to  the  form  of  the  assessment,  and 
•  held  them  to  be  without  merit.  *It,  more- 
over, decided  that  as  the  previous  assess- 
ment had  been  set  aside  because  of  the  in- 
stalment feature,  that  the  sums  fixed  therein 
were  not  conclusive,  and  on  the  new  assess- 
ment it  was  competent  to  re-examine  the 
question  of  benefits  and  to  restate  the 
amounts  due,  even  although,  in  doing  so,  it 
was  ascertained  that  a  larger  sum  was  as- 
sessable upon  some  portions  of  the  property 
than  had  been  decreed  by  the  order  which 
confirmed  the  previous  assessment.  As  to 
the  property  of  Lombard,  the  court  decided 
that  the  proof  established  that  a  change  in 
condition  had  caused  the  property  to  be 
justly  assessed  for  a  larger  proportion  of 
benefit  than  had  been  attributed  to  it  by 
consent  in  the  first  assessment.    181  111. 


136,  54  N.  E.  S41.    To  this  decision  the 
present  writ  of  error  is  prosecuted. 

Messrs.  Nathan  Grier  Moore,  John  P. 
Wilson,  and  Wm.  B.  Mcllvaine  for  plaintiffs 
in  error. 

Messrs.  Robert  A.  CUlda  and  Charles 
Hudson  for  defendants  in  error. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  assignments  of  error  contained  in  the 
record  are  nine  in  number,  and  eleven  in  ad- 
dition have  been  made  since  the  record  was 
filed  in  this  court.  The  question  whether 
the  benefit  accruing  to  each  particular  piece 
of  property  assessed  equaled  the  sum  of  the 
assessment  placed  thereon  was  foreclosed  by 
the  findings  of  fact  of  the  trial  court,  to 
which  court  the  case  was  submitted  without 
the  intervention  of  a  jury.  It  is  suggested, 
although  under  the  statutes  of  Illinois  a 
special  assessment  can  only  be  made  for  the 
amount  of  the  benefit  shown  to  exist,  this  is 
of  no  concern  in  this  case,  since  this  levy  is 
not  a  special  assessment,  but  is  a  special 
tax.  Where  a  special  tax  is  imposed  under 
the  law  of  Illinois,  it  is  asserted,  no  inquiry 
into  the  benefits  can  be  had,  and,  therefore, 
there  arises  the  question  whether  the  levy 
was  invalid  as  exceeding  the  benefits  to  be^J 
derived,  *  since  all  investigation  into  the* 
amount  of  the  benefits  was,  as  a  matter  of 
law,  excluded.  But  this  proposition  is 
plainly  an  afterthought.  From  the  state- 
ment of  the  case  which  precedes,  it  is  appar- 
ent that  the  objectors  to  the  assessment 
considered  that  their  defense  raised  the  is- 
sue of  benefit,  that  they  tendered  proof,  sub- 
mitted the  question  to  the  trial  court  with- 
out a  jury,  and  had  an  award  against  them. 
It  is  plain,  also,  that  this  contention  was 
not  raised  by  the  assignment  of  errors  in 
the  supreme  court  of  Illinois,  and  such  ques- 
tion was  not  by  that  court  in  any  way  con- 
sidered. Putting  out  of  view  questions  of 
form,  the  principal  contentions  made  in  the 
supreme  court  of  Illinois,  as  shown  by  the 
assignment  of  errors  in  that  court,  were  as 
follows:  That  as  under  the  law  of  the 
state  of  Illinois,  an  authority  existing  at  the 
time  the  work  was  done  was  necessary  to 
justify  an  assessment,  a  violation  of  the 
14th  Amendment  would  be  brought  about  by 
holding  that  authority  for  the  assessment 
was  supplied  by  the  Illinois  act  of  1895, 
since  such  law  was  enacted  after  the  work 
was  completed ;  and  that  as  the  previous  or- 
dinance had  been  declared  void  by  the  su- 
preme court  of  Illinois,  to  hold  such  void 
ordinance  to  be  an  authority  for  the  subse- 
quent assessment  would  also  violate  the 
14th  Amendment,  since  it  would  amount  to 
a  want  of  due  process  of  law  and  a  denial 
of  the  equal  protection  of  the  laws.  And 
these  propositions,  stated  in  varying  form, 
really  express  every  substantial  issue 
raised  by  the  twenty  assignments  which  are 
here  pressed.  We  do  not  take  up  each  as- 
signment in  detail  to  show  that  this  is  the 
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ease,  since  a  statement  of  them  all,  at 
■ummed  up  In  argument  of  counsel,  is  in 
the  margin.f  and  renders  a  more  detailed 
3  enumeration  unnecessary. 

•  'The  power  of  the  state  of  Illinois  to  levy 
a  special  assessment  in  proportion  to  bene- 
fits, for  the  execution  of  a  local  work,  and 
the  authority  to  confer  on  a  municipality 
the  attribute  of  providing  for  such  an .  as- 
sessment, is  not  denied. 

It  is  no  longer  open  to  question  that  where 
a  special  assessment  to  pay  for  a  particular 
work  has  been  held  to  be  illegal,  no  violation 
of  the  Constitution  of  the  United  States 
arises  from  a  subsequent  authority  given  to 
make  a  new  special  assessment  to  pay  for 
the  completed  work.  Spencer  v.  Merchant, 
125  U.  S.  345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep. 
921. 

With  these  two  propositions  in  mind  it  is 
certain  that  if  the  power  flowing  from  the 
ordinance  which  the  supreme  court  of  the 
state  of  Illinois  upheld  existed  prior  to  the 
work,  the  assessment  was  valid.  So,  also, 
If  the  authority  was  only  given  subsequent 
to  the  work,  it  was,  from  the  point  of  view 
of  the  Constitution  of  the  United  States, 
legally  conferred.  In  either  contingency, 
therefore,  there  was  no  cause  of  complaint 
"so  far  as  Federal  rights  were  concerned. 

*  The  contention  advanced.theref  ore,  amounts 
to  this,  that  a  violation  of  the  Constitution 
of  the  United  States  has  been  produced  by 
the  exercise  of  a  power  which,  whatever 
view  may  be  taken,  could  be  brought  into 
play  without  giving  rise  to  a  conflict  with 
such  Constitution.  But  in  effect,  it  is  as- 
serted, this  deduction  is  inapposite  to  this 
case,  since  the  proposition  here  relied  upon 
is  that  the  supreme  court  of  the  state  of  Il- 
linois maintained  the  assessment  on  a  void 
ordinance,  and  therefore  in  effect  decided 
that  a  valid  assessment  could  be  made  where 
there  was  no  authority  whatever  for  the 
levy.  This,  however,  rests  upon  an  entire- 
false  assumption,  since  it  is  manifest 

at  the  court  below  held  that  there  was  a 
valid  ordinance,  that  is,  one  which  suffi- 
ciently conferred  the  authority  to  make  the 

f'lst.  As  the  court  will  see,  this  Is  a  bard 
ease.  The  controversy  arises  out  of  an  effort 
to  compel  a  ribbon  of  land  125  feet  wide,  along 
tbe  margin  of  a  boulevard  250  feet  in  width, 
decorated  and  ornamented  as  a  park,  t*  pay 
the  entire  cost  of  its  Improvement,  although  It 
Is  made  for  tbe  general  benefit  of  the  inhabit- 
ants. 

"2d.  The  original  ordinance  for  the  improve- 
ment was  declared  by  tbe  supreme  court,  in  a 
direct  proceeding,  to  be  void,  and  so  utterly 
without  effect  as  to  form  no  basis  for  an  ad- 
judication thereon  by  the  county  court. 

"84.  The  Constitution  and  laws  of  the  state, 
as  uniformly  construed,  permit  no  such  charge 
to  be  created  against  private  property  with- 
out a  previous  valid  ordinance  providing  that 
tbe  cost  be  paid  by  special  assessment  or  special 
tax. 

"4th.  The  previous  assessment  having  been 
extinguished  completely  by  the  decision  of  the 
supreme  court,  there  remained  no  authority 
of  law  to  charge  this  property.  The  legislature 
thereupon  passed  a  law,  after  the  work  had  been 
completed,  providing  that,  notwithstanding  the 


assessment.  Whether  the  ordinance  was  or 
was  not  valid,  and  the  extent  to  which  it 
was  so,  having  regard  to  the  state  Constitu- 
tion and  laws,  was  wholly  a  state,  and  not 
a  Federal,  question,  and  we  are  not  con- 
cerned with  it.  Accepting  the  conclusion 
of  the  supreme  court  of  the  state  of  Illinois 
as  to  the  existence  of  the  ordinance  by  vir- 
tue of  the  state  law  and  Constitution,  the 
proposition  pressed  upon  us  comes  to  the  re- 
sult which  we  have  above  indicated,  and 
therefore  is  obviously  without  merit.  In- 
deed, the  misconception  involved  in  the  ar- 
gument was  pointed  out  in  Castillo  v.  Mc- 
Connioo,  168  U.  S.  674,  42  L.  ed.  622,  18 
Sup.  Ct  Rep.  229.  There  it  was  asserted 
that  a  particular  assessment  was  void  be- 
cause of  a  mistake  in  the  name  of  the  per- 
son whose  property  had  been  assessed.  The 
supreme  court  of  Louisiana,  interpreting  the 
statutes  of  that  state,  otherwise  decided. 
It  was  urged,  however,  that  such  decision 
was  in  conflict  with  many  prior  rulings  of 
that  court,  and  therefore  a  Federal  question 
was  presented.  But  it  was  held  that  as  it 
was  within  the  power  of  the  state  of  Louis- 
iana, without  violating  the  Constitution  of 
the  United  States,  to  direct  the  assessment 
without  giving  the  name  of  the  owner,  by 
an  adequate  description  of  the  property  as- 
sessed, the  decision  of  the  supreme  court  of 
the  state  of  Louisiana  raised  no  Federal 
question.  The  court  said  (p.  683,  L.  ed.  p. 
625,  Sup.  Ct.  Rep.  p.  233) : 

"The  vice  which  underlies  the  entire  argu- 
ment of  the  plaintiff  in  error  arises  from  a 
failure  to  distinguish  between  the  essentials) 
of  due  process  of  law  under  the  14th* Amend-* 
ment  and  matters  which  may  or  may  not 
be  essential  under  the  terms  of  a  state  as- 
sessing or  taxing  law.  The  two  are  neither 
correlative  nor  conterminous. 

"The  first,  due  process  of  law,  must  be 
found  in  the  state  statute,  and  cannot  be 
departed  from  without  violating  the  Consti- 
tution of  the  United  States.  The  other  de- 
pends on  the  lawmaking  power  of  the  state, 
and,  as  it  is  solely  the  result  of  such  au- 
thority, may  vary  or  change  as  the  legisla- 


sald  provisions  of  the  Constitution  of  the  state, 
the  work  previously  completed  might  be  charged 
upon  the  private  property  by  a  procedure  there- 
in for  the  first  time  provided. 

"5th.  On  tbe  application  for  such  an  assess- 
ment the  property  owners  protested,  setting  up 
the  provisions  of  the  Constitution  of  the  United 
States  in  denial  of  the  right. 

"6th.  Tbe  courts  of  the  state,  although  they 
had  held  the  original  ordinance  void,  so  as  to 
confer  no  jurisdiction  on  the  courts  even  to  con- 
sider It,  held  that  It  was  valid  for  tbe  purpose 
of  creating  a  charge  on  property  of  plaintiffs  In 
error. 

"7th.  If  the  ordinance  was  In  fact  valid,  then 
the  original  Judgment  of  confirmation,  reducing 
this  assessment,  was  valid  and  effectual,  and 
should  have  been  applied  here. 

"8th.  By  the  whlpsawlng  process  we  have  re- 
ferred to,  the  courts  of  tbe  state  have  held  that 
tbe  ordinance  of  March  28,  1803,  was  void,  so 
as  to  deprive  plaintiffs  In  error  of  the  benefits 
of  its  adjudication  reducing  the  amount  of 
their  assessment;  but  valid  for  the  purpose  of 
creating  a  charge  upon  their  property." 
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tive  will  of  the  state  sees  fit  to  ordain.  It 
follows  that,  to  determine  the  existence  of 
the  one,  due  process  of  law,  is  the  final  prov- 
ince of  this  court  whilst  the  ascertainment 
of  the  other,  that  is,  what  is  merely  essen- 
tial under  the  state  statute,  is  a  state  ques- 
tion, within  the  final  jurisdiction  of  the 
courts  of  last  resort  of  the  several  states." 

And  the  principle  thus  inculcated  not  only 
disposes  of  the  argument  which  we  have  pre- 
viously considered,  but  also  makes  it  clear 
that  the  supreme  court  of  Illinois  decided 
a  local,  and  not  a  Federal,  question  when  it 
held  that  it  was  competent  on  a  new  assess- 
ment to  determine  the  questions  of  benefit 
from  the  proof,  even  though  in  so  doing  a 
different  result  was  reached  from  that  which 
had  been  arrived  at  when  the  former  as- 
sessment, which  had  been  set  aside,  was 
made.  The  theory  lying  at  the  foundation 
of  all  the  arguments  advanced  to  show  that 
the  court  below  committed  error  of  a  Fed- 
eral nature  is  this,  and  nothing  more,  that 
the  equal  protection  of  the  laws  was  denied 
by  the  supreme  court  of  Illinois,  because 
that  court,  although  it  treated  the  assessing 
ordinance  as  invalid  for  the  purposes  of  the 
first  assessment,  upheld  that  ordinance  as 
valid  for  the  second  assessment.  This  but 
asserts  that,  because  it  is  considered  that 
there  was  inconsistency  in  the  reasoning  by 
which  the  supreme  court  of  Illinois  sus- 
tained its  conclusion,  therefore  the  equal 
protection  of  the  laws  was  denied.  If  the 
proposition  as  thus  understood  was  held  to 
be  sound,  as  it  cannot  be,  every  case  decided 
in  the  courts  of  last  resort  of  the  several 
states  would  be  subject  to  the  revisory  pow- 
er of  this  court,  wherever  the  losing  party 
deemed  that  the  reasoning  by  which  the 
state  court  had  been  led  to  decide  adversely 
to  his  rights  was  inconsistent  with  the  rea- 
!}  soning  previously  announced  by  the  same 
•  court  in  former  cases.  In  thus  stating  the 
ultimate  deduction  to  which  the  proposition 
necessarily  leads,  we  do  not  wish  to  be  un- 
derstood as  implying  that  we  think  the  rea- 
soning upon  which  the  supreme  court  of  the 
state  of  Illinois  placed  Its  decision  in  this 
case  is  amenable  to  the  inconsistency  which 
it  is  insisted  it  embodies.  As  that  consid- 
eration is  wholly  beyond  the  pale  of  our  ju- 
risdiction, we  have  not  even  approached  its 
consideration. 

Judgment  affirmed. 

(181  U.  S.  29)   

INTERSTATE     COMMERCE  COMMIS- 
SION, Appt., 

*• 

CLYDE  STEAMSHIP  COMPANY,  Georgia 
Railroad  Company,  et  al. 


THE  SAME 

WESTERN    ft    ATLANTIC  RAILROAD 
COMPANY  et  al. 


THE  SAME 

CLYDE  STEAMSHIP  COMPANY  et  al. 
Interstate  commerce — long  and  short  hauls 


— effect  of  competition — facte  not  found 
by  Commission. 

1.  Competition  which  Is  actual  and  substan- 
tial In  Its  effect  upon  rates.  If  resulting  from 
the  action  of  other  carriers  who  are  subject 
to  the  Act  to  Regulate  Commerce,  ma;  pro- 
duce the  dissimilarity  of  circumstances  and 
conditions  provided  in  f  4  of  the  act,  so  as 
to  enable  a  carrier  in  adjusting  rates  to  take 
into  view  such  competition  without  the  pre- 
vious assent  of  the  Interstate  Commerce 
Commission. 

2.  On  application  to  the  courts  to  enforce  an 
order  of  the  Interstate  Commerce  Commis- 
sion, which  is  based  on  an  erroneous  construc- 
tion of  the  statute,  by  reason  of  which  error 
It  has  declined  adequately  to  And  the  facta, 
the  courts  will  not  proceed  to  an  original  in- 
vestigation of  the  facts  which  should  have 
been  passed  upon  by  tbe  Commission,  but 
will  correct  tbe  error  of  law  committed  by 
that  body,  and,  after  doing  so,  dismiss  the 
application  without  prejudice  to  tbe  right  of 
the  Commission  to  make  a  further  Investiga- 
tion of  tbe  facts. 


[Nob.  68,  69,  and  70.] 

Argued   Hovember  5,  6,  1900. 

April  8,  1901. 


Decided 


APPEALS  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decision  affirming  decrees 
which  decline  to  enforce  orders  of  the  In- 
terstate Commerce  Commission.  Modified. 

See  same  case  below,  35  C.  C.  A.  217,  93 
Fed.  Rep.  83. 
The  facts  are  stated  in  the  opinion. 
Messrs.  I*.  A.  Shaver  and  James  it. 
Beck  for  appellant. 
Mr.  Ed.  Baxter  for  appellees. 

Mr.  Justice  Waits  delivered  the  opinion 
of  the  court:  e 
•These  cases,  with  others  of  like  character,? 
originated  in  complaints  brought  before  the 
Interstate  Commerce  Commission  by  the 
railroad  commission  of  the  state  of  Georgia 
in  the  names  of  the  members  of  that  body. 
Each  complaint  averred  that  the  defendant 
carriers  were  guilty  of  wrong  in  that  they 
were  illegally  charging  a  greater  rate  to 
certain  shorter-distance  points  than  they 
were  asking  to  certain  longer-distance 
points,  in  violation  of  the  long  and  short 
haul  clause  of  the  4th  section  of  the  Act 
to  Regulate  Commerce,  and,  as  ancillary  to 
this  complaint,  that  the  rates  exacted  by 
the  defendant  carriers  were  unreasonable 
and  amounted  to  both  an  undue  preference 
and  an  unjust  discrimination. 

In  case  No.  68  the  complaint  was  that  the 
rates  charged  by  the  defendant  for  freight 
transportation  by  continuous  carriage  from 
the  city  of  New  York  and  other  eastern  sea- 
board points  to  Greensboro,  Madison,  Social 
Circle,  Covington,  Conyers,  and  Stone  Moun- 
tain,— towns  and  stations  situated  on  the 
line  of  the  Georgia  Railroad  between  Au- 
gusta, the  eastern  terminus  of  that  road, 
and  Atlanta,  its  western  terminus, — were 
greater   in  each    case  than   the  amounts 
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charged  and  received  for  freight  carried  to 
the  city  of  Atlanta,  the  longer-distance 
point. 

In  case  No.  69  the  complaint  was  that  the 
rates  of  freight  charged  by  the  defendants 
for  freight  transportation  by  continuous  car- 
riage from  the  city  of  Cincinnati  and  other 
Ohio  river  points  to  Marietta,  Acworth, 
Carters ville,  Kingston,  Adairsville,  and  Cal- 
houn,— towns  and  stations  situated  on  the 
Western  Atlantic  Railroad  between  Chatta- 
nooga, the  northern  terminus  of  that  road, 
and  Atlanta,  the  southern  terminus, — were 
greater  on  each  class  than  the  amount 
charged  and  received  for  freight  carried  to 
Atlanta,  the  longest-distance  point. 

In  case  No.  70  the  complaint  was  that  the 
rates  of  freight  charged  by  the  defendants 
for  freight  transportation  by  continuous  car- 
riage from  the  city  of  New  York  and  other 
eastern  points  to  West  Point,  La  Grange, 
Hogansville,  Grantville,  and  Newman, — 
towns  and  stations  on  the  Atlanta  &.  West 
Point  Railroad,  Atlanta  being  the  eastern 
terminus  of  said  road  and  the  town  of  West 
Point  its  western  terminus, — were  great- 
•jer  on  each  class  than  the  amount  charged 
•  and  received  for  freight  to*a  longer-distance 
point,  viz.,  the  city  of  Opelika,  situated 
further  west  on  a  connecting  railroad  known 
as  the  Western  Railroad  of  Alabama. 

After  issues  made  by  answers,  and  hear- 
ing had  upon  evidence  introduced  before  the 
Commission,  that  body  entered  an  or- 
der in  each  case,  in  substance  commanding 
the  defendants  to  cease  and  desist  from 
charging  and  receiving  any  greater  compen- 
sation in  the  aggregate  for  the  transporta- 
tion of  property  between  the  points  of  ini- 
tial shipments  mentioned  in  the  complaint 
and  the  shorter-distance  points  therein  re- 
ferred to  than  was  exacted  to  the  more  dis- 
tant points  specified  in  the  various  com- 
plaints. The  order,  however,  contained  a 
proviso  that  it  should  not  be  operative  until 
a  date  designated,  to  enable  the  defendants 
to  apply,  under  the  4th  section  of  the  act,  to 
be  relieved  from  the  operation  of  that  sec- 
tion in  respect  to  the  prohibition  therein 
contained  against  charging  or  receiving  any 
greater  compensation  for  a  lesser  than  for 
a  longer  haul,  under  substantially  similar 
circumstances  and  conditions.  5  I.  C.  C. 
Rep.  327,  4  Inters.  Com.  Rep.  120. 

The  defendant  carriers,  not  having 
availed  of  the  permission  thus  accorded,  and 
refusing  to  obey,  the  Commission,  in  due 
time,  began  proceedings  in  equity  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Georgia  to  enforce  obed- 
ience to  its  orders.  In  the  circuit  court  ad- 
ditional testimony  was  taken.  All  the  cases 
were  considered  and  passed  on  together. 
The  court  decided  that  the  Commission  had 
erroneously  construed  the  statute  in  holding 
that  competition  which  was  actual  and  sub- 
stantial in  its  effect  upon  rates,  if  resulting 
from  the  action  of  other  carriers  who  were 
subject  to  the  Act  to  Regulate  Commerce, 
could  not  produce  the  dissimilarity  of  cir- 
cumstances and  conditions  provided  in  the 
21  S.  C— 33. 


4th  section  of  the  act,  so  as  to  enable  a  car- 
rier in  adjusting  rates  to  take  into  view 
such  competition  without  the  previous  as- 
sent of  the  Commission.  It  moreover  found 
that  the  rates  in  controversy  were  in  and  of 
themselves  just  and  reasonable,  and  did  not 
give  rise  either  to  undue  preference  or  un- 
just discrimination.  The  court  therefore 
declined  to  enforce  the  order  of  the  Commis- 
sion. 88  Fed.  Rep.  186.  On  appeal  to  the 
circuit  court  of  appeals  the  decrees  of  the 
circuit  court  were  affirmed.  35  C.  C.  A.  217, 
93  Fed.  Rep.  83.  g 
*  In  deciding  the  Alabama  Midland  Cote,* 
168  U.  S.  164,  42  L.  ed.  422,  18  Sup.  Ct.  Rep. 
45,  we  had  occasion  to  refer  to  the  opinion 
announced  by  the  Commission  in  the  cases 
now  under  review,  because  the  ruling  of  the 
Commission  in  the  matter  which  was  ex- 
amined in  the  Midland  Case  was  like  the  one 
made  in  the  present  cases.  The  opinion  by 
which  the  Commission  sustained  the  rul- 
ing by  it  made  in  the  East  Tennessee,  Vir- 
ginia,  <£  Georgia  Case,  which  we  have  just 
examined  and  decided  to  be  erroneous,  was 
also  expressly  predicated  on  the  opinion 
which  the  Commission  had  previously  ex- 
pressed in  these  cases.  It  follows  that  the 
error  committed  by  the  Commission  in  in- 
terpreting the  statute  in  these  cases  has 
been  at  least  twice  heretofore  pointed  out 
in  the  decisions  of  this  court,  and  hence 
further  examination  of  the  subject  is  unnec- 
essary. It  will  be  seen  from  an  inspection 
of  the  able  opinions  of  the  courts  below 
that  they  expounded  the  statute  in  entire 
accord  with  the  construction  which  we  had 
previously  given  to  it,  and  which  we  have 
again  applied  in  the  East  Tennessee,  Vir- 
ginia, 4>  Georgia  Case.  Despite,  however, 
the  error  of  law  which  the  Commission  com- 
mitted in  these  cases,  and  in  consequence  of 
which  error  it  made  no  investigation  of  the 
facts,  but  postponed  the  performance  of  its 
duty  on  thiB  subject  until  a  further  applica- 
tion was  made  for  relief,  it  is  now  urged 
that  we  should  enter  into  an  original  inves- 
tigation of  the  facts  for  the  purpose  of  con- 
sidering a  number  of  questions  as  to  dis- 
crimination, as  to  preference,  as  to  reason- 
ableness of  rates,  as  to  the  relation  which 
the  rates  at  some  places  bore  to  those  at 
others,  in  order  to  discharge  the  duty  which 
the  statute  has  expressly  in  the  first  in- 
stance declared  should  be  performed  by  the 
Commission.  In  the  East  Tennessee,  Vir- 
ginia, 4  Georgia  Case,  just  decided,  181  U. 
8.  1,  post,  p.  516,  21  Sup.  Ct.  Rep.  516,  fol- 
lowing the  ruling  made  in  Louisville  A  Tf. 
R.  Co.  v.  Behlmer,  175  U.  S.  648,  667,  44  L. 
ed.  309,  316,  20  Sup.  Ct.  Rep.  209,  and  pre- 
vious cases,  we  have  held  that,  where  the 
Commission  by  reason  of  its  erroneous  con- 
struction of  the  statute  had,  in  a  case  to  it 
presented,  declined  to  adequately  find  the 
facts,  it  was  the  duty  of  the  courts,  on  ap- 
plication being  made  to  them  to  enforce  the 
erroneous  order  of  the  Commission,  not  to 
proceed  to  an  original  investigation  of  the 
facts  which  should  have  been  passed  upon 
by  the  Commission,  but  to  correct  the  error 
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.  of  law  •committed  by  that  body,  and,  after 
doing  so,  to  remand  the  case  to  the  Commis- 
sion so  as  to  afford  it  the  opportunity  of  ex- 
amining the  evidence  and  finding  the  facts 
as  required  by  law.  The  investigation 
which  we  have  given  the  questions  which 
arise  in  these  cases,  and  the  consideration 
which  we  have  bestowed  on  the  issues  which 
were  involved  in  the  case  of  the  East  Ten- 
nessee, Virginia  ft  Georgia  Railroad,  have 
served  but  to  impress  upon  us  the  necessity 
of  adhering  to  that  rule,  in  order  that  the 
statute  may  be  complied  with  both  in  let- 
ter and  spirit.  Acting  in  accordance  with 
this  requirement,  whilst  affirming  the  de- 
cree below,  which  refused  to  enforce  the  or- 
der of  the  Commission,  we  shall  do  so  with- 
out prejudice  to  the  right  of  the  Commis- 
sion, if  it  so  elects,  to  make  an  original  in- 
vestigation of  the  questions  presented  in 
these  records. 

The  decreet  of  the  Circuit  Court  of  Ap- 
peal* and  of  the  Circuit  Court  mutt  be  moll- 
ified by  providing  that  the  dismissal  of  the 
bills  shall  be  without  prejudice  to  the  right 
of  the  Interstate  Commerce  Commission,  if 
it  so  elects,  to  make  an  original  investiga- 
tion of  the  questions  contained  in  the  rec- 
ords pertinent  to  the  complaints  presented 
to  that  body,  and,  as  so  modified,  said  de- 
crees must  be  affirmed,  and  it  is  so  ordered. 

Mr.  Justice  Harlan  dissents. 


Oct.  Tkbm, 


(181  U.  S.  68) 

BROWNE,  MANZANARES,  ft  COMPANY, 
Plff*.  in  Err., 
v. 

FRANCISCO  CHAVEZ,  Second. 


BROWNE,  MANZANARES,  ft  COMPANY, 
Appts., 
«. 

FRANCISCO  CHAVEZ,  Second. 

Judgment — toire  faciat— limitation  of  time 
for. 

A  scire  facias,  If  It  lies  at  all,  under  the  Code 
of  New  Mexico,  to  revive  a  judgment.  Is  In- 
eluded  In  the  word  "action"  as  used  In  I 
8086,  authorising  execution  without  an  ac- 
tion to  revive  a  Judgment;  and  also  as  that 
word  Is  used  In  the  act  of  February  24,  1891, 
|  2,  providing  for  actions  upon  Judgments 
within  seven  years  after  their  rendition,  and 
that  "all  actions  upon  such  Judgments  not 
commenced  within  the  time  limited  by  this 
act  shall  be  forever  barred." 

[No*.  16S  and  247.] 

Argued  and  Submitted  March  6,  1901.  De- 
cided April  8, 1901. 

IN  ERROR  to  and  Appeal  from  the  Su- 
preme Court  of  the  Territory  of  New 
Mexico  to  review  a  decision  affirming  a  judg- 
ment dismissing  a  writ  of  scire  facias. 
Writ  of  error  dismissed.  Judgment  ap- 
pealed from  affirmed. 
See  same  ease  below,  0  N.  M  S16,  64  Pac. 


Statement  by  Mr.  Chief  Justice  Fuller: 

This  case  was  brought  here  both  by  writ 
of  error  and  appeal.  As  there  was  no  trial 
by  jury,  and  the  issues  were  only  questions 
of  law  determined  by  the  trial  court  on  de- 
murrer, the  writ  of  error  is  dismissed,  and 
the  cause  considered  on  the  appeal. 

On  the  7th  of  October,  1885,  the  firm  of 
Browne,  Manzanores,  ft  Company,  composed 
of  L.  P.  Browne,  since  deceased,  and  F.  A 
Manzanares,  recovered  judgment  against 
Francisco  Chavez,  2d,  in  the  district  court 
of  Bernalillo  county,  for  the  sum  of  $4,170, 
damages  and  costs.  No  action  was  taken  in 
respect  of  this  judgment,  and  no  execution 
was  issued  upon  it,  so  far  as  this  record  dis- 
closes. September  30,  1895,  a  writ  of  scire 
facias  was  sued  out  and  service  had.  The 
defendant  filed  two  pleas;  the  first  suggest- 
ing the  death  of  one  of  the  plaintiffs  sines 
the  rendition  of  the  judgment,  which  plea 
was  abandoned;  the  second,  the  plea  of  the 
statute  of  limitations,  to  which  a  demurrer 
was  interposed  by  plaintiffs,  which  was  over- 
ruled by  the  court.  Plaintiffs  thereupon  re- 
fused to  plead  further,  and  stood  by  their 
demurrer,  whereupon  the  court  rendered 
judgment  dismissing  the  writ. 

The  statutes  referred  to  are  as  follows: 

An  act  of  January  23,  1880,  compiled  in 
1884  as  !§  1860  and  1861,  as  follows: 

"Sec.  1860.  The  following  suits  or  actions 
may  be  brought  within  the  time  hereinafter  $ 
limited,  respectively,  after  their*causes 
crue,  and  not  afterwards,  except  when  other- 
wise specially  provided. 

"Sec.  1861.  Actions  upon  any  judgment  of 
any  court  of  record  of  any  state  or  territory 
of  the  United  States,  or  the  Federal  courts 
of  the  United  States,  within  fifteen  years." 

An  act  of  February  10,  1887,  compiled  in 
1897  as  §9  3085-6,  as  follows: 

"Sec  3085.  That  hereafter  it  shall  not  be 
necessary  to  bring  proceedings  in  any  court 
to  revive  a  judgment  having  been  already  ob- 
tained before  a  court  of  competent  jurisdic- 
tion in  this  territory,  except  in  cases  where 
such  judgment  had  been  rendered  for  a  pe- 
riod of  five  years  or  more  next  preceding  the 
issue  of  final  process  for  the  enforcement  of 
the  same. 

"Sec.  3086.  An  execution  may  issue  at 
any  time,  on  behalf  of  anyone  interested  In 
such  judgment  referred  to  in  the  above  sec- 
tion, within  five  years  after  the  rendition 
thereof,  and  without  the  necessity  of  bring- 
ing an  action  to  revive  the  same." 

An  act  of  February  24,  1891,  as  follows: 

"Sec  1.  That  so  much  of  the  laws  of  tin 
territory  of  New  Mexico  as  is  compiled  as  I 
1861  of  the  Compiled  Laws  of  the  Territory 
of  New  Mexico  of  1884  be  and  the  same  is 
hereby  repealed,  and  the  following  be  and  is 
hereby  substituted  therefor: 

"Sec.  2  '(1801).  Actions  founded  upon 
any  judgment  of  any  court  of  the  territory 
of  New  Mexico  may  be  brought  within  seven 
years  from  and  after  the  rendition  of  such 
judgment,  and  not  afterward;  and  actions 
founded  upon  any  judgment  of  any  court  of 
record  of  any  other  territory  or  state  of  the 
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United  States,  or  of  the  Federal  court*,  may 
be  brought  within  seven  years  from  and  aft- 
er the  rendition  of  such  judgment,  and  not 
afterward:  Provided,  That  actions  may  be 
brought  upon  any  existing  judgment  which, 
but  for  this  proviso,  would  be  barred,  within 
one  year  from  and  after  the  passage  of  this 
act,  and  not  afterward;  and  all  actions  upon 
such  judgments  not  commenced  within  the 
time  limited  by  this  act  shall  be  forever 
barred.* " 

This  section  was  brought  forward  as  | 
2914  of  the  OompUed  Laws  of  1897. 

•  •  Mr.  William  B.  Childer.  submitted  the 
case  for  plaintiffs  in  error  and  appellants. 

Mr.  Bernard  S.  Bodey  for  defendant  in 
•rror  and  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  writ  of  scire  facias  has  been,  among 
other  things,  customarily  used  to  obtain  exe- 
cution on  a  judgment  which  has  become  dor- 
mant. At  common  law  it  lay  in  real  actions 
and  on  a  writ  of  annuity,  if  the  plaintiff  did 
not  take  out  execution  within  a  year  and  a 
day;  and  it  was  given,  under  the  same  cir- 
cumstances, in  personal  actions,  by  the  stat- 
ute of  Second  Westminster,  13  Edw.  I.  Stat 
1,  r>hap.  45,  before  which  act  the  plaintiff 
was  put  to  a  new  action  on  his  judgment. 
Foster  on  Scire  Facias,  2,  and  cases  cited. 

The  writ  in  this  case  was  taken  out  to  ob- 
tain execution  of  the  judgment  in  question. 
That  judgment  was  recovered  October  7, 
1885,  and  no  execution  had  been  issued  there- 
on. The  writ  was  dated  September  30, 1805. 
The  statute  provided  that  "actions  founded 
upon  any  judgment  of  any  court  of  the  ter- 
ritory of  New  Mexico,"  and  "upon  any  judg- 
ment of  any  court  of  record  of  any  other  ter- 
ritory or  state  of  the  United  States,  or  of 
the  Federal  courts,  may  be  brought  within 
seven  years  from  and  after  the  rendition  of 
such  judgment,  and  not  afterward :  Provid- 
ed, That  actions  may  be  brought  upon  any 
existing  judgment  which,  but  for  this  pro- 
viso, would  be  barred,  within  one  year  from 
and  after  the  passage  of  this  act,  and  not 
afterward;  and  all  actions  upon  such  judg- 
ments not  commenced  within  the  time  lim- 
ited by  this  act  shall  be  forever  barred."  It 
thus  appears  that  this  judgment  was  barred, 
according  to  the  terms  of  the  act,  some  years 
before  the  writ  was  issued,  but  it  is  contend- 
ed that,  although  that  was  so,  the  bar  did 
not  apply  to  the  writ  of  scire  facias,  by  the 
use  of  whioh  the  judgment  could  be  revived 
and  an  execution  issued  upon  it  notwith- 
standing the  lapse  of  time. 

It  is  argued  that  scire  facias  is  not  in- 
cluded in  the  words  "all  actions,"  barred  by 
the  statute,  because  a  proceeding  by  scire 
£  facias  is  not  an  action,  and  because  to  hold 

•  it  to  be  would  *be  inconsistent  with  another 
statutory  provision  that  actions  should  be 
commenced  by  "the  filing  in  the  proper 
clerk's  office  of  the  petition,  declaration,  bill, 
or  affidavit."  Compiled  Laws  1884,  J  1867. 
Bnt  we  think  that  the  averments  in  the  writ 


are  equivalent  to  a  petition  or  declaration) 
and  while  it  is  true  that  a  scire  facias  for 
the  purpose  of  obtaining  execution  is  ordi- 
narily a  judicial  writ  to  continue  the  effect 
of  the  fonner  judgment,  yet  it  is  in  the  na- 
ture of  an  action  because  the  defendant  may 
plead  to  it;  and  in  many  cases  it  has  been 
classified  as  in  substance  a  new  action.  Fos- 
ter, 13;  Coke  Litt  291a;  Tenner  r.  Evane, 
1T.H.  267;  Winter  v.  Kretohman,  2  T.  R. 
46;  Holmes  v.  Newlandt,  5Q.B.  370;  Otcent 
v.  Henry,  161  U.  S.  645,  40  L.  ed.  837,  16 
Sup.  Ct  Rep.  693;  Kirkland  v.  Krebs,  34 
M<L  93;  Potter  v.  Titcomb,  13  Me.  36;  Qon- 
nigal  v.  Smith,  6  Johns.  106;  Cameron  v. 
Young,  6  How.  Pr.  874;  Murphy  v.  Oochran, 
1  Hill,  339. 

Jn  Fenner  v.  Evans  a  scire  facias  had  been 
issued  to  revive  a  judgment  entered  prior  to 
the  act  of  17  Geo.  III.  chap.  26,  and  execu- 
tion had  been  taken  out  upon  it.  The  scire 
facias  and  the  execution  were  both  set  aside, 
the  court  holding  that  scire  faoias  was  an  ac- 
tion within  the  2d  section  of  that  act,  pro- 
viding "that  no  action  shall  be  brought  on 
any  such  judgment  already  entered,"  etc. 

By  section  40  of  chapter  27,  3  ft  4  Win. 
IV.,  it  was  provided  that  "no  action  or  suit, 
or  other  proceeding  shall  be  brought  to  recov- 
er any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon 
or  payable  out  of  any  land  or  rent,  at  law  or 
in  equity,  or  any  legacy,  but  within  twenty 
years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release 
of  the  same."  And  it  was  held  that  no  scire 
facias  could  be  sued  out  to  revive  such  a 
judgment  after  the  lapse  of  twenty  years. 
Foster,  14, 29;  Faman  v.  Bereaford,  10  Clark 
ft  F.  319;  Forrell  v.  Gleeeon,  11  Clark  ft  F. 
702.  In  these  oases  it  was  ruled  that  scire 
facias  on  a  judgment  was  not  a  mere  contin- 
uation of  a  former  suit,  but  created  a  new 
right. 

In  many  jurisdictions  provision  is  made 
for  the  revival  of  judgments  by  scire  facias  JJ 
within  a  specified  time,  but  our*attention  is* 
called  to  no  such  provision  in  these  statutes. 
The  reference  to  revivor  in  such  cases  treats 
scire  facias,  if  used,  as  an  action.  It  was 
enacted  by  the  act  of  1887,  now  SS  3085  and 
3086  of  the  Compiled  Laws  of  1897,  that  it 
should  not  be  necessary  "to  bring  proceed- 
ings in  any  court  to  revive  a  judgment  hav- 
ing been  already  obtained  before  a  court  of 
competent  jurisdiction  in  this  territory,  ex- 
cept in  cases  where  such  judgment  had  been 
rendered  for  a  period  of  five  years  or  more," 
and  that  an  execution  might  issue  at  any 
time  "on  behalf  of  anyone  interested  in  such 
judgment  referred  to  in  the  above  section, 
within  five  years  after  the  rendition  thereof, 
and  without  the  necessity  of  bringing  an  ac- 
tion to  revive  the  same."  Assuming  that 
scire  facias  lies  under  the  Code  of  New  Mexi- 
co to  revive  a  judgment,  it  is  included  in  the 
word  "action"  in  this  section,  and  we  think 
it  may  properly  be  assumed  to  have  been 
used  in  the  same  comprehensive  sense  in  the 
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act  of  1801,  prescribing  the  limitation  on 
"all  actions  founded  upon  any  judgment." 

We  agree  with  the  supreme  court  of  New 
Mexico  that  the  construction  contended  for 
is  unreasonable,  and  would  defeat  the  mani- 
fest object  of  the  legislature,  and  that,  after 
a  judgment  is  barred  wider  the  statutes  of 
New  Mexico,  a  scire  facias  giving  a  new 
right  and  avoiding  the  statute  cannot  be 
maintained. 

Writ  of  error  in  Jfo.  165  dismissed;  judg- 
ment in  No.  H7  affirmed. 


(181  U.  8. 1) 

EAST  TENNESSEE,  VIRGINIA,  ft 
GEORGIA  RAILWAY  COMPANY  et 
of.,  Appts., 

«. 

INTERSTATE     COMMERCE  COMMIS- 
SION. 

Interstate  commerce — long  and  short  haul- 
unjust  discrimination — effect  of  competi- 
tion— investigation  of  foots  by  court. 

X.  Competition  which  Is  actual  and  substantial 
In  Its  effect  upon  rates,  If  resulting  from  the 
action  of  other  carriers  who  are  subject  to 
the  Act  to  Regulate  Commerce,  may  produce 
the  dissimilarity  of  circumstances  snd  condi- 
tions provided  In  |  4  of  the  set,  so  as  to  en- 
able a  carrier  in  adjusting  rates  to  take  Into 
view  such  competition  without  the  previous 
assent  of  the  Interstate  Commerce  Commis- 
sion. 

3.  The  discrimination  In  favor  of  competitive 
points  on  account  of  competition  which  com- 
pels a  reduction  of  rates  to  those  points  be- 
low the  rates  charged  for  shorter  distances  Is 
not  an  ondue  or  unjust  discrimination  pro- 
hibited by  the  Act  to  Regulate  Commerce,  I 
8. 

S.  On  application  to  the  courts  to  enforce  an 
order  of  the  Interstate  Commerce  Commission 
which  Is  based  on  an  erroneous  construction 
of  the  statute,  by  reason  of  which  error  It 
has  declined  adequately  to  find  the  facts, 
the  courts  will  not  proceed  to  an  original  in- 
vestigation of  the  facts  which  should  have 
been  passed  upon  by  the  Commission,  but  will 
correct  the  error  of  law  committed  by  that 
body,  and,  after  doing  so,  dismiss  the  appli- 
cation without  prejudice  to  the  right  of  the 
Commission  to  make  a  further  Investigation 
of  the  facts. 

[No.  175.] 

Argued    February  26,  27,  1900.  Decided 
April  8,  1901. 

APPEAL  from  the  United  State*  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decision  affirming  a  decree  sus- 
taining an  order  of  the  Interstate  Commerce 
Commission.  Reversed. 

See  same  case  below,  39  C.  0.  A.  413,  09 
Fed.  Rep.  52. 

e,    Statement  by  Mr.  Justice  Whitei 
•  *  The  Board  of  Trade  of  Chattanooga,  Ten- 
nessee, a  chartered  corporation,  petitioned 


the  Interstate  Commerce  Commission  for  re- 
lief under  the  Act  to  Regulate  Commerce. 
The  defendants,  the  East  Tennessee,  Virgin- 
ia, &  Georgia  Railway,  and  numerous  other 
rail  and  steamship  companies,  were  alleged 
to  be  common  carriers  subject  to  the  Act  to 
Regulate  Commerce,  and  engaged  in  the 
transportation  of  passengers  and  freight  by 
all  rail,  or  partly  by  rail  and  water,  from 
Boston,  New  York,  Philadelphia,  Baltimore, 
and  other  places  on  the  eastern  seaboard  to 
Chattanooga,  Nashville,  and  Memphis,  in  the 
state  of  Tennessee. 

It  was  alleged  that  the  defendants  con- 
veyed freight  from  the  eastern  seaboard, 
through  and  beyond  Chattanooga,  to  the  cit- 
ies of  Nashville  and  Memphis  for  a  lesser 
rate  to  such  long-distance  points  than  was 
charged  by  them  for  like  freight  to  Chatta- 
nooga, the  shorter  distance.  This,  it  was 
averred,  was  a  violation  of  §  4  of  the  act, 
prohibiting  a  greater  charge  for  the  shorter 
than  for  the  longer  haul,  under  substantially 
similar  circumstances  and  conditions.  And 
the  disregard  of  the  statute  in  the  particu- 
lar just  stated,  it  was  asserted,  necessarily 
gave  rise  to  violations  of  other  provisions  of  N 
the  Act  to'Regulate  Commerce;  viz.,  of  I  1,  • 
which  forbids  unjust  and  unreasonable 
charges,  and  of  5  3,  making  unlawful  the  giv- 
ing of  undue  or  unreasonable  preferences. 

It  is  unnecessary  to  consider  the  complaint 
of  the  lesser  charge  to  Memphis,  the  longer, 
than  to  Chattanooga,  the  shorter,  distance, 
since  this  grievance  was  in  effect  held  by  the 
Commission  to  be  without  substantial  mer- 
it; and  its  conclusion  on  this  subject  was  not 
reviewed  by  either  of  the  courts  below,  and 
it  is  not  now  seriously,  if  at  all,  questioned. 
After  hearing,  the  Commission  made  elabor- 
ate findings  of  fact,  and  stated  the  legal  con- 
clusions which  were  deduced  therefrom.  5 
I.  C.  C.  Rep.  540,  4  Inters.  Com.  Rep.  213. 
An  order  was  made  forbidding  the  defendant 
carriers  from  charging  a  greater  compensa- 
tion for  the  transportation  for  the  shorter 
distance  to  Chattanooga  than  was  demanded 
to  Nashville,  the  longer  distance.  The  exe- 
cution, however,  of  this  order,  was  suspended 
until  a  date  named,  so  that  the  carriers 
might  have  opportunity  to  apply  to  the  Com- 
mission to  be  relieved  from  the  operation  of 
the  order.  No  application  to  be  exempted 
having  been  made,  and  the  carriers  not  hav- 
ing conformed  to  the  behests  of  the  Commis- 
sion, this  proceeding  to  compel  obedience  was 
commenced  in  the  circuit  court.  In  that 
court  additional  testimony  was  taken,  but  it 
was  all  merely  cumulative  of  that  which  had 
been  adduced  before  the  Commission.  The 
circuit  court  (86  Fed.  Rep.  107),  whilst  not 
approving  the  reasoning  by  which  the  Com- 
mission had  sustained  the  order  by  it  en- 
tered, nevertheless  on  other  grounds  affirmed 
the  command  of  the  Commission.  The  cir- 
cuit court  of  appeals  for  the  sixth  circuit,  to 
which  the  case  was  taken,  whilst  it  held  that 
the  Commission  had  misapplied  the  law,  and 
although  it  did  not  approve  of  the  reasoning 
given  by  the  circuit  court  for  its  decree,  nev- 
ertheless affirmed  the  action  of  that  court. 
39  C.  C.  A.  413,  99  Fed.  Rep.  62. 
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iff.  Ed.  Baste*  for  appellant*. 
Metttrt.  Ii.  A.  Shaves  and  Jamet  E.  Boyd 
for  appellee. 

•  *  Mr.  Justioe  White,  after  making  the  fore, 
going  statement  of  the  case,  delivered  the 
opinion  of  the  oourt: 

To  comprehend  the  contentions  which  are 
made  on  this  record  it  is  essential  to  give  a 
summary  of  the  condition  as  depicted  in  the 
findings  of  the  Commission,  and  upon  which 
the  relief  which  it  granted  was  based. 

The  state  of  affairs  was  as  follows: 
Freight  from  the  eastern  seaboard  to  Cincin- 
nati and  other  western  points  north  of  the 
Ohio  river  was  controlled  by  the  classifica- 
tion and  tariff  of  rates  prevailing  in  what 
was  denominated  as  the  northern  or  trunk 
line  territory.  On  the  other  hand,  the  area 
south  of  the  Ohio  river,  which  was  denomi- 
nated the  southern  territory,  was  governed 
by  the  classification  and  tariff  of  rates  pre- 
vailing in  that  territory;  such  classification 
and  tariff  giving  rise  in  most  instances  to  a 
higher  charge  than  that  which  prevailed  in 
the  northern  territory.  This  general  differ- 
ence between  the  rates  in  the  northern  and 
those  in  the  southern  territory  the  Commis- 
sion found  arose  from  inherent  causes,  and, 
although  they  might  in  some  aspect*  disad- 
vantageous^ influence  traffic  in  the  southern 
territory,  were  yet  the  result  of  such  essen- 
tially normal  conditions  as  to  give  rise  to  no 
just  cause  of  complaint.  On  this  subject 
the  Commission  said: 

"There  may  be  some  disadvantage  to  Chat- 
tanooga from  this  circumstance,  since  an  ar- 
ticle of  a  given  class  under  the  first-named 
system  may  be  in  a  lower  class  under  the 
other  system,  but  the  injury,  if  any,  result- 
ing from  differences  of  that  character  is  not 
believed  to  be  serious. 

"The  general  range  of  rate*  in  the  terri- 
tory covered  by  the  Southern  Railway  A 
Steamship  Association  is  materially  higher 
than  in  the  territory  of  the  Trunk  Line  Asso- 
ciation, the  difference  resulting  mainly  from 
the  much  greater  volume  of  traffic  in  the  lat- 
ter section ;  and  it  is  inevitable  that  difficul- 
ties should  exist  and  complaint*  arise  along 
the  line  of  division  between  varying  systems 
of  classification  and  unlike  methods  of  traf- 
fic construction." 

The  grievance  alleged  arose  in  this  wise: 
g  Where  freight  destined  to  a  point  in  the 

*  southern  territory,  instead  of  being  sent*by 
the  southern  routes,  was  shipped  from  the 
eastern  seaboard  by  the  northern  or  trunk 
line,  via  Cincinnati  or  other  trunk-line 
points  north  of  the  Ohio  river,  it  would  be 
classified  and  charged  for  according  to  the 
northern  trunk-line  rates.  But  such  freight 
thus  shipped  through  the  trunk  line  or 
northern  route,  bound  for  Chattanooga  or 
other  southern  points,  on  leaving  Cincinnati 
and  on  entering  the  southern  area  for  the 
purpose  of  completing  the  transit,  became 
subject  to  the  southern  classification  and 
rate*.  Thus,  irrespective  of  the  mere  form, 
and  considering  the  substance  of  things,  the 
charge  on  freight  shipped  in  this  way  was 


made  according  to  the  northern  classification 
and  rate  for  the  transportation  in  the  north- 
ern territory  to  points  on  the  Ohio  river, 
plus  the  southern  classification  and  rate* 
front  those  point*  to  the  place  in  the  south- 
ern territory  to  which  the  freight  was  ulti- 
mately destined,  this  being  equivalent  to  the 
rate  which  the  merchandise  would  have 
borne  had  it  been  shipped  so  as  to  subject  it 
wholly  to  the  southern-territory  rate*. 

This  was,  however,  not  universally  the 
case.  The  single  exception  (eliminating 
Memphis  from  view)  was  this:  The  Louis- 
ville &  Nashville  Railroad,  operating  from 
Cincinnati  to  Nashville,  instead  of  causing 
the  merchandise  shipped  from  the  eastern 
seaboard  through  Cincinnati  to  Nashville  to 
bear  the  southern  territory  classification 
and  rate  from  Cincinnati  to  Nashville,  sub- 
mitted the  traffic  between  Cincinnati  and 
Nashville  to  the  northern,  instead  of  to  the 
southern,  territory  rates.  It  hence  followed 
that  merchandise  shipped  from  the  eastern 
seaboard  to  Nashville  through  the  northern 
territory  bore  a  less  charge  than  it  would 
have  borne  if  shipped  to  Nashville  through 
the  southern  territory. 

To  compete  with  the  Louisville  &  Nash- 
ville Railroad  for  Nashville  traffic,  the  car- 
riers in  tiie  southern  territory  fixed  their 
rate  to  Nashville  so  as  to  make  it  as  low  as 
that  charged  to  that  point  by  the  Louisville 
&  Nashville  Railroad.  It  hence  came  to 
pass  that  freight  shipped  from  the  eastern 
seaboard  to  Chattanooga  paid  the  southern 
rate,  whilst  freight  shipped  to  Nashville,  al- 
though it  passed  through  Chattanooga,  went 
on  to  Nashville  at  the  lower  rate  there  pre-e 
vailing,  which'lower  rate  was  caused  by  the* 
action  of  the  Louisville  &  Nashville  Railroad 
in  exceptionally  reducing  its  charge  to  Nash- 
ville. We  say,  by  the  action  of  the  Louis- 
ville A  Nashville  Railroad,  because  the  find- 
ings of  the  Commission  expressly  establish 
that  the  exceptional  rate  to  Nashville,  which 
was  established  by  the  Louisville  &  Nash- 
ville Railroad,  was  not  caused  by  water  com- 
petition at  Nashville,  but  was  exclusively 
the  result  of  the  action  of  the  Louisville  & 
Nashville  Railroad  in  exceptionally  charg- 
ing a  lower  rate  to  Nashville  different  from 
that  which  it  demanded  for  traffic  to  other 
points  through  the  southern  territory.  That 
the  other  carriers  through  the  southern  ter- 
ritory, including  those  operating  from  Chat- 
tanooga to  Nashville,  were,  in  consequence 
of  this  condition  at  Nashville,  compelled 
either  to  adjust  their  rates  to  Nashville  to 
meet  the  competition  or  abandon  all  freight 
traffic  to  Nashville,  was  found,  by  the  Com- 
mission to  be  beyond  dispute.  On  both  these 
subjects  the  Commission  said. 

"There  might,  of  course,  be  such  an  ad- 
vance in  rail  rates  that  shipments  from  the 
east  would  take  the  water  route  from  Cin- 
cinnati. What  amount  of  difference  would 
produce  that  result  it  is  impossible  to  deter- 
mine from  the  testimony;  but  we  find  that 
such  difference  might  be  substantially  great- 
er than  it  is  at  present  without  important 
effect  upon  the  railroad  tonnage  from  the 
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east,  and  that  the  through  rate  to  Nashville 
is  in  no  sense  controlled  by  water  eompeti 
tion  at  that  point,  either  actually  encoun- 
tered or  seriously  apprehended. 

"The  lower  rates  accepted  by  the  carriers 
engaged  in  the  transportation  of  eastern 
merchandise  to  Nashville  via  Chattanooga 
are  not  forced  upon  them  by  any  water  com- 
petition at  the  former  place.  In  performing 
this  service  for  the  compensation  fixed  by 
the  present  tariffs,  these  carriers  are  not  af- 
fected by  the  circumstance  that  water  com- 
munication exists  between  Cincinnati  and 
Nashville.  The  Nashville  rate  is  independ- 
ent of  the  lines  operating  through  Chatta- 
nooga, and  those  lines  have  no  voice  in  deter' 
mining  its  amount.  That  rate  is  made  by 
the  all-rail  carriers  via  Cincinnati,  and  their 

*.  action  is  uncontrolled  by  the  defendant  lines. 

*  The  competition  which  the  latter  meet*  at 
Nashville  is  distinctly  the  competition  of  the 
trunk  lines  and  the  Louisville  &  Nashville 
system,  whose  northern  termini  are  at  points 
on  the  Ohio  river  which  receive  trunk-line 
rates  on  eastern  shipments.  The  eompeti 
tors  of  the  defendants  for  this  Nashville 
traffic,  therefore,  are  the  railroads  from  the 
Atlantic  seaboard  reaching  Nashville  by  way 
of  Cincinnati,  eto,  all  of  which  are  interstate 
carriers  subject  to  the  Act  to  Regulate  Com- 
merce. These  carriers  established  rates  and 
united  in  joint  tariffs  from  eastern  points  to 
Nashville  long  before  the  lines  through 
Chattanooga  engaged  in  the  Nashville  busi- 
ness. The  acceptance  of  the  rates  so  fixed 
by  the  rail  lines  via  Cincinnati  was  the  nec- 
essary condition  upon  which  the  lines  via 
Chattanooga  could  compete  for  Nashville 
traffic" 

Although  the  Commission  thus  found  that 
the  competitive  conditions  at  Nashville  ren- 
dered it  absolutely  necessary  for  the  other 
roads  to  adjust  their  charges  so  as  to  meet 
the  competition  if  they  wished  to  engage  in 
freight  traffic  to  Nashville,  it  nevertheless 
held  that  the  carriers  had  no  lawful  right  to 
consider  the  competition  at  Nashville  in  ad- 
justing their  rates  to  that  place.  This  was 
predicated  solely  upon  the  fact  that  the  com- 
petition existing  at  Nashville  was  caused  by 
carriers  who  were  subject  to  the  Act  to  Regu- 
late Commerce,  and,  under  the  view  which 
the  Commission  entertained  of  the  law  to 
regulate  commerce,  competition  of  that  char- 
acter could  not  be  availed  of  by  a  carrier  as 
establishing  substantially  dissimilar  circum- 
stances and  conditions  without  a  priof  ap- 
plication by  the  carrier  to  the  Commission 
for  the  purpose  of  obtaining  its  sanction  to 
taking  such  competitive  conditions  into  con- 
sideration for  the  purpose  of  fixing  rates  to 
the  competitive  point.  The  Commission,  in 
support  of  this  construction  of  the  statute, 
referred  to  a  previous  opinion  by  it  an- 
nounced in  the  case  of  Trammell  v.  Clyde 
B.  S.  Co.  5  I.  C.  C.  Rep.  324,  4  Inters.  Cora. 
Rep.  120.  The  proposition  decided  in  the 
case  cited,  which  it  was  held  governed  the 
case  at  bar,  was  thus  stated: 

"'The  carrier  has  the  right  to  judge  in 


the  first  Instance  whether  it  is  justified  in 
making  the  greater- charge  for  the  shorter 
distance  under  the  4th  section  in  all  cases,, 
where  the  *  circumstances  and  conditions* 
arise  wholly  upon  its  own  line  or  through 
competition  for  the  same  traffic  with  car- 
riers not  subject  to  regulation  under  the 
Act  to  Regulate  Commerce.  In  other  cases 
under  the  4th  section  the  circumstances  and 
conditions  are  not  presumptively  dissimilar, 
and  carriers  must  not  charge  less  for  the 
longer  distance  except  upon  the  order  of 
this  Commission.' " 

Applying  this  proposition,  the  Commis- 
sion said: 

"We  must  hold  that  the  lower  rates  ac- 
corded by  the  defendants  on  shipments  to 
Nashville  are  without  warrant  of  law,  and 
that  the  higher  charges  exacted  on  ship- 
ments to  Chattanooga  cannot  be  sanctioned 
in  this  proceeding." 

The  order  entered  by  the  Commission  was 
confined  solely  to  the  greater  charge  to 
Chattanooga,  the  shorter,  than  to  Nashville, 
the  longer,  distance.  Omitting  mere  re- 
citals, it  was  adjudged  that  certain  named 
defendants,  "or  such  of  them  as  are  or  may 
be  engaged  in  the  transportation  of  prop- 
erty from  New  York  and  other  Atlantic  sea- 
board points  to  Chattanooga  or  through 
Chattanooga  to  Nashville,  in  the  state  of 
Tennessee,  be  and  they  severally  are  hereby 
required  to  oease  and  desist  from  charging 
or  receiving  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  like 
kind  of  property  from  New  York,  Boston, 
Philadelphia,  Baltimore,  or  other  Atlantio 
seaboard:  cities  for  the  shorter  distance  to 
Chattanooga  than  for  the  longer  distance 
over  the  same  line  in  the  same  direction  to 
Nashville.  That  for  the  purpose  of  enabling 
said  defendants  to  apply  to  the  Commission 
for  relief  under  the  proviso  clause  of  the 
4th  section  of  the  Act  to  Regulate  Com- 
merce, this  order  is  hereby  suspended  until 
the  1st  day  of  February,  1893;  but  the  same 
will  take  effect  and  be  in  force  from  and 
after  that  date  unless  such  application  be 
made  prior  thereto.  In  case  such  relief 
shall  be  applied  for  within  the  time  men- 
tioned the  question  of  further  suspending 
this  order  until  the  hearing  and  determina- 
tion of  such  application  will  be  duly  con- 
sidered." 

The  record  makes  it  clear  that  in  allowing 
this  order  the  Commission  thought  that  its 
literal  enforcement  would  bring  about  an 
injustice,  and  therefore  that  the  order  was 
entered  solely  because  it  was  deemed  that, 
the  technical  requirements  of  the* statute* 
must  be  complied  with.  It  is  also  patent 
from  the  reasons  given  by  the  Commission 
for  allowing  the  order,  that  the  Commission 
refrained  from  considering  or  passing  on 
any  other  question  arising,  either  expressly 
or  by  implication,  from  the  complaint,  such 
as  the  reasonableness  per  se  of  the  rates  in 
controversy  or  the  discrimination  which 
might  be  produced  by  them.  And  it  also 
obviously  appears  that  the  examination  of 
the  issues  was  thus  confined  solely  to  the 
alleged  violation  of  the  long  and  short  haul 
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clause,  because  it  was  deemed  that  all  ques- 
tions as  to  reasonableness  of  rates  per  te  or 
discrimination  arising  therefrom  could  more 
properly  be  considered  by  the  Commission 
when  application  was  made  by  the  carriers 
to  be  relieved  from  the  restraints  of  the  long 
and  short  haul  clause  within  the  time  and 
in  accordance  with  the  permission  granted 
by  the  order  which  was  rendered.  The  Com- 
mission on  these  subjects  said: 

"In  justice  to  the  various  parties  in  inter- 
est, however,  it  should  be  added  that  this 
disposition  of  the  case  is  not  intended  to 
preclude  the  defendants  from  applying  to 
the  Commission  for  relief  from  the  restric- 
tions imposed  by  the  4th  section  of  the  act, 
on  the  ground  that  the  situation  in  which 
they  are  placed  with  reference  to  this  Nash- 
ville traffic  constitutes  one  of  the  'special 
cases'  to  which  the  proviso  clause  of  that 
section  should  be  applied. 

"It  is  stated  in  the  foregoing  findings  that 
the  present  Nashville  rate  is  prescribed  by 
the  rail  lines*  reaching  that  point  via  Cin- 
cinnati, and  that  the  defendant  lines 
through  Chattanooga  have  no  voice  or  in- 
fluence in  determining  its  amount.  These 
lines  are  under  compulsion,  therefore,  to 
meet  the  rates  which  other  carriers  have  es- 
tablished, or  leave  those  carriers  in  undis- 
turbed possession  of  the  entire  traffic.  They 
have  no  alternative  but  to  accept  the  meas- 
ure of  compensation  dictated  by  independ- 
ent rivals,  or  abandon  the  large  percentage 
of  Nashville  business  which  they  now  secure. 
In  addition  to  this,  the  geographical  posi- 
tion of  these  two  cities,  the  diverse  charac- 
ter and  divergent  courses  of  the  several 
groups  of  lines  which  connect  them  with 
the  Atlantio  seaboard,  the  varying  systems 
«of  classifications  by  which  they  are  several- 
•  ly  affected,  and  the  greater  •volume  of  traffio 
at  the  lower  rates  prevailing  in  the  trunk- 
line  territory,  are  existing  conditions  which 
govern,  to  some  degree  at  least,  the  trans- 
portation in  question.  For  these  conditions 
the  carriers  complained  of  do  not  appear 
chiefly  responsible,  because  the  lower  rate  to 
Nashville  is  beyond  their  control,  and  the 
allowance  of  the  same  rate  to  the  shorter- 
distance  point  might  reduce  their  revenues 
below  the  limits  of  fair  compensation. 
Without  in  any  sense  prejudging  the  case, 
we  hold  that  the  defendants  may  invoke  its 
consideration  in  an  appropriate  proceeding. 

"Any  such  intimation,  however,  should 
not  be  understood  as  covering  an  implied  in- 
dorsement of  the  present  disparity  in  rates 
as  between  Chattanooga  and  Nashville,  for 
no  such  inference  is  intended.  The  sugges- 
tion here  made  goes  no  further  than  the 
propriety  of  an  unprejudiced  investigation 
when  permission  to  deviate  from  the  general 
rule  of  the  statute  is  applied  for  by  these 
carriers  on  account  of  the  special  circum- 
stances by  which  they  are  surrounded.  It 
seems  improbable  that  the  discrimination 
complained  of  can  be  made  less  oppressive 
by  any  increase  in  the  Nashville  rate,  and 
on  that  assumption  the  only  practical  relief 
is  a  reduction  in  rates  to  Chattanooga. 
We  are  aware  of  the  difficulties  attending  a 


readjustment  upon  that  basis,  but  we  can- 
not regard  them  insuperable. 

"We  entertain  little  doubt,  therefore,  that 
equity  between  shipper  and  carrier  requires 
some  reduction  in  the  rates  now  enforced 
on  Chattanooga  traffic  from  Atlantic  points, 
and  are  convinced  of  the  necessity  for  such 
a  reduction  to  secure  relative  justice  be- 
tween that  town  and  Nashville.  We  re- 
frain from  further  statement  of  the  reasons 
which  have  induced  this  conclusion,  as  the 
amount  to  which  the  Chattanooga  rate 
should  be  reduced  will  not  now  be  decided. 
If  the  carriers  engaged  in  Nashville  trans- 
portation through  Chattanooga  act  upon  the 
suggestion  above  made,  and  apply  for  relief 
from  the  restrictive  rule  laid  down  in  the 
4th  section,  the  subject  can  be  more  fully 
considered  in  disposing  of  that  application. ' 

After  reciting  the  fact  that  the  case  had 
been  on  both  sides  presented  to  the  Com- 
mission under  the  assumption  that  then 
'tights  of  the  parties  could  be  adequately* 
adjusted  by  determining  only  the  controver- 
sy arising  from  the  long  and  short  haul 
clause  of  the  act,  the  Commission  added: 

"The  question  which  may  arise  if  permis- 
sion is  sought  to  depart  from  the  general 
rule  relating  to  long  and  short  hauls  was 
not  specially  discussed.  On  this  ground, 
also,  it  would  seem  suitable  to  allow  oppor- 
tunity for  a  farther  hearing  before  fixing 
maximum  rates  on  shipments  to  Chattanoo- 
ga" 

Taking  into  view  the  terms  of  the  order 
and  the  reasons  given  by  the  Commission 
for  considering  only  one  aspect  of  the  con- 
troversy and  excluding  all  others,  it  is  ob- 
vious that  that  body  construed  the  Act  to 
Regulate  Commerce  as  meaning  that,  how- 
ever controlling  competition  might  be  on 
rates  to  any  given  place,  if  it  arose  from 
the  action  of  one  or  more  carriers  who  were 
subject  to  the  law  to  regulate  commerce,  the 
dissimilarity  of  circumstance  and  condition 
provided  in  the  4th  section  could  not  be 
produced  by  such  competition  unless  the 
previous  assent  of  the  Commission  was  giv- 
en to  the  taking  by  the  carrier  of  such  com- 
petition into  view  in  fixing  rates  to  the  com- 
petitive point.  This  in  effect  was  to  say 
that  the  dissimilarity  of  circumstance  and 
condition  prescribed  in  the  law  was  not  the 
criterion  by  which  to  determine  the  right 
of  a  carrier  to  charge  a  lesser  rate  for  the 
longer  than  for  the  shorter  distance,  unless 
the  assent  of  the  Commission  was  asked  and 
given.  This  in  substance  but  decided  that 
the  dissimilarity  of  circumstances  and  con- 
ditions prescribed  in  the  law  was  not  the 
rule  by  which  to  determine  the  right  of  a 
carrier  to  charge  a  lesser  rate  for  the  long- 
er than  for  the  shorter  distance,  but  that 
such  right  solely  sprang  from  the  assent  of 
the  Commission.  In  other  words,  that  the 
dissimilarity  of  circumstances  and  condi- 
tions became  a  factor  only  in  consequence  of 
an  act  of  grace  or  of  a  discretion  flowing  from 
or  exercised  by  the  Commission.  This  logi- 
cal result  of  the  construction  of  the  statute 
adopted  by  the  Commission  was  well  illus- 
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trated  by  the  facts  found  by  it  and  to  which 
the  theory  announced  was  in  this  case  ap- 
plied. Thus,  although  the  Commission 
found  as  a  fact  that  the  competition  at 
Nashville  was  of  such  a  preponderating  na- 
ture that  the  carriers  must  either  continue 
to  charge  a  lesser  rate  for  a  longer 'haul  to 
Nashville  than  was  asked  for  the  "shorter 
haul  to  Chattanooga,  or  abandon  all  Nash- 
ville traffic,  nevertheless  they  were  forbid- 
den to  make  the  lesser  charge  for  the  long- 
er haul.  In  other  words,  they  were  ordered 
to  desist  from  all  Nashville  traffic  unless 
they  applied  to  the  Commission  for  the  priv- 
ilege of  continuing  such  traffic  by  obtain- 
ing its  assent  to  meet  the  dominant  rate 
prevailing  at  Nashville.  But  since  the  rul- 
ing of  the  Commission  was  made  in  this 
case,  it  has  been  settled  by  this  court  that 
competition  which  is  controlling  on  traffic 
and  rates  produces  in  and  of  itself  the  dis- 
similarity of  circumstance  and  condition  de- 
scribed in  the  statute,  and  that  where  this 
condition  exists  a  carrier  has  a  right  of  his 
own  motion  to  take  it  into  view  in  fixing 
rates  to  the  competitive  point.  That  is  to 
say,  that  the  dissimilarity  of  circumstance 
and  condition  pointed  out  by  the  statute, 
which  relieves  from  the  long  and  short  haul 
clause,  arises  from  the  command  of  the 
statute,  and  not  from  the  assent  of 
the  Commission;  the  law,  and  not  the  dis- 
cretion of  the  Commission,  determining  the 
rights  of  the  parties.  It  follows  that  the 
construction  affixed  by  the  Commission  to 
the  statute  upon  which  its  entire  action  was 
predicated  was  wrong.  Texas  &  P.  R.  Co. 
▼.  Interstate  Commerce  Commission,  162 
U.  S.  197,  40  L.  ed.  940,  6  Inters.  Com.  Rep. 
405,  16  Sup.  Ct.  Rep.  666;  Interstate  Com- 
merce Commission  v.  Alabama  Midland  It. 
Co.  168  U.  S.  144,  164,  42  L.  ed.  414,  18 
Sup.  Ct.  Rep.  45;  Louisville  &  ~N.  R.  Co.  v. 
Behlmer,  175  U.  S.  648,  654,  655,  44  L.  ed. 
309,  311,  20  Sup.  Ct.  Rep.  209. 

Although  it  thus  appears  that  the  Com- 
mission erred  in  its  construction  of  the 
statute,  nevertheless  it  is  insisted  that  the 
action  of  the  Commission  should  be  affirmed. 
This  contention  is  supported  by  propositions 
which  are  stated  in  argument  in  many  dif- 
ferent forms,  but  are  really  all  reducible  to 
the  following  summary: 

Granting  that  the  Commission  wrongful- 
ly held  that  the  carriers  had  no  right  of 
their  own  motion  to  avail  of  the  competi- 
tion at  Nashville  as  producing  the  dissim- 
ilarity of  circumstance  and  condition  pro- 
vided in  the  statute,  nevertheless  the  order 
made  by  the  Commission  was  right,  because, 
as  there  was  a  difference  between  the  rate 
charged  to  Nashville  and  that  exacted  to 
Chattanooga',  there  necessarily  resulted  an 
'undue  preference  in  favor  of  Nashville  and 
a  discrimination  against  Chattanooga,*fall- 
ing  within  the  inhibition  of  the  3d  section 
of  the  Act  to  Regulate  Commerce.  And,  it 
is  argued,  even  conceding  this  to  be  errone- 
ous, as  it  was  established  by  the  proof  that 
the  Nashville  rates  were  adequate,  the  Chat- 
tanooga rates  were  consequently  unreason- 
ably nigh,  and  hence  were  per  se  unreason- 


able. Assuming  this  proposition  to  be  with- 
out foundation,  it  is  insisted,  as  Chatta- 
nooga was  a  point  at  which  various  rail- 
roads centered,  it  was  therefore  in  a  posi- 
tion where,  if  competition  had  been  allowed 
full  play,  it  would  have  a  rate  at  least  as 
low  as  that  at  Nashville;  and  as  the  proof 
showed  that  the  higher  rate  prevailing  at 
Chattanooga  was  fixed  by  consent  or  agree- 
ment among  the  carriers,  therefore  Chatta- 
nooga by  the  effect  of  such  agreement  was  de- 
prived of  the  benefits  of  competition;  the  de- 
duction being  that  the  carriers  who  thus  by 
agreement  prevented  the  normal  forces  of 
competition  from  exerting  their  proper  influ- 
ence at  Chattanooga  should  not  be  allowed  to 
avail  of  the  competition  at  Nashville  to 
charge  a  lesser  rale  to  that  point  than  they 
did  to  Chattanooga.  Besides,  it  is  urged 
that,  as  it  was  shown  that  the  lower  rate  at 
Nashville  was  caused  by  the  conduct  of  the 
Louisville  &  Nashville  Railroad  in  exception- 
ally making  lower  charges  from  Cincinnati 
to  Nashville,  that  road  should  not  be  permit- 
ted to  give  a  preference  to  Nashville,  and 
then  avail  itself  of  the  preference  thus  given 
to  discriminate  against  Chattanooga,  which 
would  be  the  case  if  the  difference  of  rates 
on  freight  passing  through  Chattanooga  to 
Nashville  were  allowed  to  continue.  This 
proposition  being  predicated  on  the  assertion 
that  it  was  established  by  proof  that  the  line 
between  Chattanooga  and  Nashville  over 
which  the  traffic  ina  the  southern  territory, 
passing  through  Chattanooga  from  the  At- 
lantic seaboard,  moved  to  Nashville,  was  in 
legal  effect  to  be  considered  the  Louisville  & 
Nashville  Railroad,  since  that  corporation 
was  the  owner  of  a  majority  of  the  stock  of 
such  line  between  Chattanooga  and  Nash- 
ville, and  therefore  in  effect  controlled  it. 

Pausing  for  a  moment  to  generally  consid- 
er the  foregoing  contentions,  it  becomes  man- 
ifest that  in  so  far  as  they  embody  proposi- 
tions of  law  they  concede  the  error  of  the 
legal  construction  applied  by  the  Commis-Jj 
sion,  and  yet  invoke  a  seemingly*  different* 
construction  by  which  the  erroneous  rule  of 
the  Commission  is  to  be  in  substance  upheld. 
It  is  also  clear  that  the  propositions  of  fact 
which  they  embody  cover  the  field  of  inquiry 
which  the  Commission  excluded  from  view, 
and  which  that  body  held  could  not  be  ascer- 
tained from  the  record  before  it,  but  must  bo 
developed  from  the  new  inquiry  which  it  was 
proposed  to  make  when  leave  to  depart  from 
the  restrictions  of  the  long  and  short  haul 
clause  was  invoked  by  the  carriers  at  the 
hands  of  the  Commission.  Indeed,  it  is  sub- 
stantially accurate  to  say  that  the  proposi- 
tions of  fact  now  asserted  not  only  do  this, 
but  in  effect  are  repugnant  to  the  conclusions 
of  fact  found  by  the  Commission  on  the 
branch  of  the  controversy  to  which  the  Com- 
mission actually  extended  the  inquiry  by  it 
made.  It  might  well  suffice  to  allow  the  re- 
sult just  stated,  to  which  the  propositions 
necessarily  lead,  to  serve  as  a  demonstration 
of  their  unsoundness.  Inasmuch,  however, 
as  the  legal  contentions  embodied  in  the 
propositions  were  in  substance  adopted  by 
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the  circuit  court  upon  the  assumption  that 
its  action  in  ao  doing  waa  in  accord  with  the 
decision  of  this  court  in  the  case  of  Inter- 
state Oommeroe  Commission  v.  Alabama 
Midland  R.  Co.  168  U.  S.  144,  42  L.  ed.  414, 
18  Sup.  Ct.  Rep.  45,  and  as  some  of  the  prop- 
ositions of  fact  received  the  sanction  of  the 
circuit  court  of  appeals,  and  were  made  the 
basis  of  its  decree  enforcing  the  order  of  the 
Commission,  we  will  proceed  to  analyze  them 
to  the  extent  necessary  to  determine  our 
duty  in  relation  to  them. 

Coming  to  do  so,  it  is  at  once  apparent 
that  the  contentions  divide  themselves  into 
two  classes:  the  first,  a  proposition  of  law 
involving  the  construction  of  the  Act  to  Reg- 
ulate Commerce,  and  the  others  embracing 
ultimate  deductions  from  the  facts  proven. 
The  legal  proposition  is  this:  that  where,  in 
consequence  of  competitive  conditions  exist- 
ing at  a  particular  point,  the  dissimilarity 
of  circumstance  provided  in  the  4th  section 
of  the  act  arises,  it  cannot  justify  a  carrier 
on  his  own  motion  in  charging  a  lesser  rate 
for  the  longer  haul  to  the  competitive  point 
than  is  asked  for  the  shorter  haul  to  the 
noncompetitive  point,  if  in  doing  so  a  pref- 
erence in  favor  of  the  competitive  point  aris- 
es or  a  discrimination  against  the  noncom- 
Spetitive  point  is  produced.  That  is  to  say, 
*  it  is  insisted  that  the  provision  as  to  •sub- 
stantially dissimilar  circumstances  and  con- 
ditions of  the  4th  section  and  the  commands 
of  the  3d  section  as  to  discrimination  and 
undue  preference,  being  found  in  the  one 
statute,  must  be  construed  together,  so  that 
the  dissimilarity  of  circumstance  and  condi- 
tion cannot  be  availed  of  if  either  discrimina- 
tion or  preference  will  arise  from  doing  so. 
We  quote  the  exact  language  in  which  this 
proposition  is  stated  by  counsel,  reproducing 
the  italics  by  which  the  import  of  the  con- 
tention is  emphasized : 

"Fifth.  That  the  injury  or  prejudice  to 
Chattanooga,  shown  by  the  proof  to  be  the 
effect  of  the  discriminations  practised 
against  Chattanooga  and  in  favor  of  Nash- 
ville, brings  the  case  within  the  evil  which 
the  Act  to  Regulate  Commerce  was  designed 
to  remedy,  and  that  competition,  no  matter 
how  forceful,  should  not  be  held  to  nullify 
the  law  itself, — mi  other  words,  should  not 
be  held  to  justify  the  very  wrongs  which  the 
law  was  enacted  to  remedy." 

It  is  argued  that  this  proposition  is  sus- 
tained by  the  opinions  in  the  Alabama  Mid- 
land Case,  168  U.  S.  164,  42  L.  ed.  422,  18 
Sup.  Ct.  Rep.  45,  and  in  Louisville  &  N.  R. 
Co.  v.  Bchlmer,  175  U.  S.  648,  44  L.  ed.  300, 
20  Sup.  Ct-  Rep.  209,  in  both  of  which  cases, 
as  we  have  seen,  the  right  of  the  carrier  to 
take  into  view  on  his  own  motion  competi- 
tion which  substantially  affected  traffic  and 
rates  as  the  producing  cause  of  dissimilarity 
of  circumstance  and  condition  was  upheld. 

The  portion  of  the  opinion  relied  upon  in 
the  Alabama  Midland  Case  is  found  on  page 
167,  L.  ed.  p.  423.  Sup.  Ct  Rep.  p.  40,  and  is 
as  follows: 

"In  order  further  to  guard  against  any 
misapprehension  of  the  scope  of  our  deci- 


sion, it  may  be  wall  to  observe  that  we  do 
not  hold  that  the  mere  fact  of  competition, 
no  matter  what  its  character  or  extent,  nec- 
essarily relieves  the  carrier  from  the  re- 
straints of  the  3d  and  4th  sections,  but  only 
that  these  sections  are  not  so  stringent  and 
imperative  as  to  exclude  in  all  cases  the  mat- 
ter of  competition  from  consideration  in  de- 
termining the  questions  of  'undue  or  unrea- 
sonable preference  or  advantage,'  or  what 
are  'substantially  similar  circumstances  and 
conditions.'  The  competition  may  in  some 
cases  be  such  as,  having  due  regard  to  the  in- 
terests of  the  public  and  of  the  carrier,  ought 
justly  to  have  effect  upon  the  rates,  and  in* 
such  cases* there  is  no  absolute  rule  which* 
prevents  the  Commission  or  the  courts  from 
taking  that  matter  into  consideration." 

The  expressions  in  the  Behlmer  Case  which 
are  relied  upon  are  found  on  page  674,  L.  ed. 
p.  319,  Sup.  Ct.  Rep.  p.  219,  of  the  opinion 
m  that  case,  and  are  as  follows: 

"It  follows  that,  whilst  the  carrier  may 
take  into  consideration  the  existence  of  com- 
petition as  the  producing  cause  of  dissimi- 
lar circumstances  and  conditions,  his  right 
to  do  so  is  governed  by  the  following  princi- 
ples: First,  the  absolute  command  of  the 
statute  that  all  rates  shall  be  just  and  rea- 
sonable and  that  no  undue  discrimination  be 
brought  about,  though,  in  the  nature  of 
things,  this  latter  consideration  may,  in 
many  cases,  be  involved  in  the  determination 
of  whether  competition  was  such  as  created 
a  substantial  dissimilarity  of  condition ;  sec- 
ond, that  the  competition  relied  upon  be  not 
artificial  or  merely  conjectural,  but  material 
and  substantial,  thereby  operating  on  the 
question  of  traffic  and  rate  making,  the  right 
in  every  event  to  be  only  enjoyed  with  a  due 
regard  to  the  interest  of  the  public,  after  giv- 
ing full  weight  to  the  benefits  to  be  conferred 
on  the  place  from  whence  the  traffic  moved, 
as  well  as  those  to  be  derived  by  the  locality 
to  which  it  is  to  be  delivered.'' 

The  reasoning  which  we  have  thus  quoted 
in  the  opinions  in  question,  it  is  insisted, 
maintains  the  doctrine  that,  although  compe- 
tition of  the  character  therein  described  may 
serve  to  engender  dissimilarity  of  circum- 
stance and  condition  which  a  carrier  can 
avail  of  of  its  own  motion,  it  does  not  necessa- 
rily do  so.  Whether  it  can  be  allowed  to  pro- 
duce this  effect,  it  is  argued,  must  depend  up- 
on all  the  surrounding  circumstances,  such 
as  the  preference  or  discrimination  which 
may  arise  from  allowing  it  to  be  done,  and 
the  degree  to  which  the  interests  of  the  pub- 
lic may  be  injuriously  affected  by  permitting 
it  to  do  so.  To  support  this  view,  it  is  ar- 
gued "that  to  hold  otherwise  would  be  plac- 
ing Congress  in  the  absurd  position  of  lay- 
ing down  a  rule,  and  then  providing  that  the 
rule  should  not  be  enforced  in  the  only  cases 
in  which  violations  of  the  rule  were  known 
to  exist.  In  other  words,  enacting  a  law 
and  providing  at  the  same  time  that  It 
should  be  of  no  effect." 

But  in  substance  this  reasoning  only  J; 
amounts  to  the  assertion*  that  the  settled* 
construction  of  the  statute,  by  which  it  has 
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been  held  that  real  and  substantial  competi- 
tion gives  rise  to  the  dissimilarity  of  circum- 
stance and  condition  pointed  out  in  the  4th 
section,  is  wrong,  and  should  be  overruled. 
The  language  of  the  opinions  -which  is  relied 
upon  must  be  read  in  connection  with  its 
context,  and  must  be  construed  by  the  light 
of  the  issue  which  was  in  controversy  in  the 
eases  and  which  was  decided;  that  is,  the 
right  of  the  carrier  to  take  the  competitive 
conditions  into  consideration  as  creating  dis- 
similarity of  circumstance  and  condition. 
The  right  of  a  carrier  to  do  so  could  not  have 
been  sustained  if  the  proposition  now  assert- 
ed had  not  necessarily  been  decided  to  be  un- 
sound. The  summing  up  or  grouping  of  the 
various  provisions  of  the  act,  which  was 
made  in  the  passages  relied  upon,  but  served 
to  point  out  that  the  provisions  of  the  stat- 
ute allowing  competition  to  become  the 
cause  of  dissimilarity  of  circumstance  and 
condition  could  operate  no  injurious  effect  in 
view  of  the  other  provisions  of  the  act  pro- 
tecting against  discrimination  and  prefer- 
ence; that  is,  the  undue  preference  and  un- 
just discrimination  against  which  the  other 
provisions  of  the  statute  were  aimed.  True 
it  is  that  all  of  the  provisions  of  the  statute 
must  be  interpreted  together,  and  because 
this  is  the  elementary  rule  the  argument  now 
pressed  upon  our  attention  is  unsound.  If 
it  were  adopted,  it  would  follow  of  necessity 
that  competition  could  never  create  such  a 
dissimilarity  of  circumstance  and  condition 
as  would  justify  the  lesser  charge  to  the  com- 
petitive point  than  was  made  to  the  noncom- 
petitive point.  This  would  be  the  inevitable 
consequence,  since  under  the  view  which  the 
argument  assumes  it  would  be  impossible  for 
the  lesser  rate  to  prevail  to  the  competitive 
point  without  creating  a  preference  in  favor 
of  that  point,  and  without  giving  rise  to  a 
discrimination  against  the  noncompetitive 
point  to  which  the  higher  rate  was  asked. 
Thus  the  reasoning  conduces  to  the  deduc- 
tion which  it  is  advanced  to  refute;  that  is, 
the  assumption  that  the  statute  at  one  and 
the  same  time  expressly  confers  a  right,  and 
yet  specifically  destroys  it.  This  is  plainly 
the  consequence  flowing  from  the  argument 
that  competition,  "however  forceful"  it  may 
23  be,  cannot  produce  dissimilarity  of  circum- 
*  stance  and  condition  if  *fliscrimination  and 
preference  is  held  to  necessarily  arise  from 
the  charging  of  the  lesser  rate  to  the  longer- 
distance  competitive  point. 

It  is  not  difficult  to  perceive  the  origin  of 
the  fallacy  upon  which  the  contention  rests. 
It  is  found  in  blending  the  3d  and  4th  sec- 
tions in  such  a  manner  as  necessarily  to  de- 
stroy one  by  the  other,  instead  of  construing 
them  so  as  to  cause  them  to  operate  harmoni- 
ously. In  a  supposed  case  when,  in  the  first 
instance,  upon  an  issue  as  to  a  violation  of 
the  4th  section  of  the  act,  it  is  conceded  or 
established  that  the  rates  charged  to  the 
shorter-distance  point  are  just  and  reasona- 
ble in  and  of  themselves,  and  it  is  also  shown 
that  the  lesser  rate  charged  for  the  longer 
haul  is  not  wholly  unremunerative  and  has 
been  forced  upon  the  carriers  by  competition 


at  the  longer-distance  point,  it  must  result 
that  a  discrimination  springing  alone  from 
a  disparity  in  rates  cannot  be  held,  in  legal 
effect,  to  be  the  voluntary  act  of  the  defend- 
ant carriers,  and  as  a  consequence  the  provi- 
sions of  the  3d  section  of  the  act  forbidding 
the  making  or  giving  of  an  undue  or  unrea- 
sonable preference  or  advantage  will  not  ap- 
ply. The  prohibition  of  the  3d  section,  when 
that  section  is  considered  in  its  proper  rela- 
tion, is  directed  against  unjust  discrimina- 
tion or  undue  preference  arising  from  the 
voluntary  and  wrongful  act  of  the  carriers 
complained  of  as  having  given  undue  pref- 
erence, and  does  not  relate  to  acts  the  result 
of  conditions  wholly  beyond  the  control  of 
such  carriers.  And  special  attention  was  di- 
rected to  this  view  in  the  Behlmer  Case,  in 
the  passage  which  we  have  previously  ex- 
cerpted. To  otherwise  construe  the  statute 
would  involve  a  departure  from  its  plain  lan- 
guage, and  would  be  to  confound  cause  with 
effect.  For,  if  the  preference  occasioned  in 
favor  of  a  particular  place  by  competition 
there  gives  rise  to  the  right  to  charge  the  les- 
ser rate  to  that  point,  it  cannot  be  that  the 
availing  of  this  right  is  the  cause  of  the  pref- 
erence; and  especially  is  this  made  clear  in 
the  case  supposed,  since  it  is  manifest  that 
forbidding  the  carrier  to  meet  the  competi- 
tion would  not  remove  the  discrimination. 

The  only  principle  by  which  it  is  possible 
to  enforce  the  whole  statute  is  the  construe-* 
tion  adopted  by  the  previoufopinions  of  this* 
court;  that  is,  that  competition  which  is  real 
and  substantial,  and  exercises  a  potential  in- 
fluence on  rates  to  a  particular  point,  brings 
into  play  the  dissimilarity  of  circumstance 
and  condition  provided  by  the  statute,  and 
justifies  the  lesser  charge  to  the  more  distant 
and  competitive  point  than  to  the  nearer  and 
noncompetitive  place,  and  that  this  right  is 
not  destroyed  by  the  mere  fact  that  inciden- 
tally the  lesser  charge  to  the  competitive 
point  may  seemingly  give  a  preference  to 
that  point,  and  the  greater  rate  to  the  non- 
competitive point  may  apparently  engender 
a  discrimination  against  it.  We  say  seem- 
ingly on  the  one  hand  and  apparently  on  the 
other,  because  in  the  supposed  cases  the  pref- 
erence is  not  "undue"  or  the  discrimination 
"unjust."  This  is  clearly  so,  when  it  is  con- 
sidered that  the  lesser  charge  upon  which 
both  the  assumption  of  preference  and  dis- 
crimination is  predicated  is  sanctioned  by 
the  statute,  which  causes  the  competition  to 
give  rise  to  the  right  to  make  such  lesser 
charge.  Indeed,  the  findings  of  fact  made  by 
the  Commission  in  this  case  leave  no  room 
for  the  contention  that  either  undue  prefer- 
ence in  favor  of  Nashville  or  unjust  discrimi- 
nation against  Chattanooga  arose  merely 
from  the  act  of  the  carriers  in  meeting  the 
competition  existing  at  Nashville.  The 
Commission  found  that  if  the  defendant  car- 
riers had  not  adjusted  their  rates  to  meet 
the  competitive  condition  at  Nashville,  the 
only  consequence  would  have  been  to  deflect 
the  traffic  at  the  reduced  rates  over  other 
lines.  From  this  it  follows  that,  even  al- 
though the  defendant  carriers  had  not  taken 
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the  dissimilarity  of  circumstance  and  condi- 
tion into  view,  and  had  continued  their  rate* 
to  Nashville  just  as  if  there  had  been  no  dis- 
similarity of  circumstance  and  condition,  the 
preference  in  favor  of  Nashville  growing  out 
of  the  conditions  there  existing  would  have 
remained  in  force,  and  hence  the  discrimina- 
tion which  thereby  arose  against  Chattanoo- 

S would  have  likewise  continued  to  exist 
other  words,  both  Nashville  and  Chat- 
tanooga would  have  been  exactly  in  the  same 
position  if  the  long  and  short  haul  clause  had 
not  been  brought  into  play. 
That,  as  indicated  in  the  previous  opinions 
a  of  this  court,  there  may  be  cases  where  the 
•  carrier  cannot  be  allowed  to  avail  of*the  com- 
petitive condition  because  of  the  public  in- 
terests and  the  other  provisions  of  the  stat- 
ute, is  of  course  clear.  What  particular  en- 
vironment may  in  every  case  produce  this  re- 
sult cannot  be  in  advance  indicated.  But 
the  suggestion  of  an  obvious  case  is  not  in- 
appropriate. Take  a  case  where  the  carrier 
cannot  meet  the  competitive  rate  to  a  given 
point  without  transporting  the  merchandise 
at  less  than  the  cost  of  transportation,  and 
therefore  without  bringing  about  a  deficien- 
cy, which  would  have  to  be  met  by  increased 
charges  upon  other  business.  Clearly,  in  such 
a  case,  the  engaging  in  such  competitive 
traffic  would  both  bring  about  an  unjust  dis- 
crimination and  a  disregard  of  the  public  in- 
terest, since  a  tendency  towards  unreasona- 
ble rates  on  other  business  would  arise  from 
the  carriage  of  traffic  at  less  than  the  cost  of 
transportation  to  particular  places.  But  no 
condition  of  this  character  is  here  in  ques- 
tion, since  the  Commission  find  as  follows: 

"There  is  a  conceded  margin  of  profit  in 
the  rates  now  in  force  to  Nashville  and  Mem- 
phis, with  reference  to  the  additional  expense 
incurred  in  carrying  eastern  traffic  to  those 
destinations,  but  whether  that  margin  af- 
fords reasonable  compensation  for  the  serv- 
ices thus  rendered  cannot  be  determined 
from  the  evidence." 

And  the  fact  thus  established  was  not  con- 
troverted either  in  the  opinion  of  the  circuit 
court  or  in  that  of  the  circuit  court  of  ap- 
peals, and  is  not  now  denied.  Applying  the 
principle  to  which  we  have  adverted  to  the 
condition  as  above  stated,  it  is  apparent  that 
if  the  carrier  was  prevented  under  the  cir- 
cumstances from  meeting  the  competitive 
rate  at  Nashville,  when  it  could  be  done  at  a 
margin  of  profit  over  the  cost  of  transporta- 
tion, it  would  produce  the  very  discrimina- 
tion which  would  spring  from  allowing  the 
carrier  to  meet  a  competitive  rate  where  the 
traffic  must  be  carried  at  an  actual  loss.  To 
compel  the  carriers  to  desist  from  all  Nash- 
ville traffic  under  the  circumstances  stated 
would  simply  result  in  deflecting  the  traffic 
to  Nashville  to  other  routes,  and  thus  entail 
upon  the  carriers  who  were  inhibited  from 
meeting  the  competition,  although  they  could 
do  so  at  a  margin  of  profit,  the  loss  which 
would  arise  from  the  disappearance  of  such 
business,  without  anywise  benefiting  the  pub- 
wlic 

f  The  circuit  court  in  enforcing  the  order  of 


the  Commission  did  not  seemingly  adopt  the 
full  scope  of  the  proposition  which  we  have 
just  considered,  but  applied  it  in  a  modified 
form.  Thus,  it  concluded  that  although  the 
charge  of  the  lesser  rate  to  the  longer  point, 
in  some  instances,  might  be  justified  by  the 
dissimilarity  of  circumstance  and  condition 
arising  from  competition,  and  therefore 
would  not  per  «e  necessarily  produce  a  pref- 
erence, it  would  do  so  if  by  comparison  be- 
tween the  dissimilarity  of  circumstance  and 
condition  and  the  dissimilarity  of  charge  it 
was  found  that  the  one  was  disproportion- 
ate to  the  other. 

After  referring  to  the  previous  rulings  of 
the  Commission  maintaining  that  competi- 
tion by  carriers  subject  to  the  act  could  not 
be  taken  into  view  by  a  carrier  in  fixing 
rates  to  the  competitive  points  without  the 
previous  assent  of  the  Commission,  the  court 
(85  Fed.  Rep.  117)  quoted  the  following 
statement  of  the  Commission  in  an  opinion 
announced  on  December  31,  1897: 

"Since  then,  however,  the  Supreme  Court 
of  the  United  States,  by  its  decision  in  the 
case,  Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.  (decided  Nov.  8, 
1897),  1G8  U.  S.  144,  42  L.  ed.  414,  18  Sup. 
Ct,  Rep.  45,  has  determined  that  this  view 
of  the  law  is  erroneous,  and  that  railway 
competition  may  create  suoh  dissimilar  cir- 
cumstances and  conditions  as  exempt  the 
carrier  from  an  observance  of  the  long  and 
short  haul  provision.  Under  this  interpre- 
tation of  the  law,  as  applied  to  the  facts 
found  in  this  case,  we  are  of  the  opinion  that 
the  charging  of  the  higher  rate  to  the  inter- 
mediate points,  as  set  forth,  is  not  obnoxious 
to  the  4th  section.  The  section  declares  that 
the  carrier  shall  not  make  the  higher  charge 
to  the  nearer  point  under  'substantially  sim- 
ilar circumstances  and  conditions.'  If  the 
conditions  and  circumstances  are  not  sub- 
stantially similar,  then  the  section  does  not 
apply,  and  the  carrier  is  not  bound  to  regard 
it  in  the  making  of  its  tariffs." 

The  court  thereupon  said: 

"Now,  I  do  not  understand  that  such  a 
conclusion  follows  from  that  decision.  On 
the  contrary,  I  suppose  that  when  a  viola- 
tion of  the  long  and  short  haul  provision  is 3 
charged/competition  is  one  of  the  elements* 
which  enter  into  the  determination  whether 
the  conditions  are  similar,  and  if  dissimilari- 
ty is  found,  then  the  further  question  arises 
whether  the  dissimilarity  is  so  great  as  to 
justify  the  discrimination  which  is  com- 
plained of.  The  language  of  the  act  ought 
not  to  be  tied  up  by  such  literal  construc- 
tion. If  it  were,  then,  if  it  should  be  found 
that  the  dissimilarity  of  conditions  is  really 
in  favor  of  the  locality  discriminated 
against,  the  provision  would  not  apply,—* 
result  contrary  to  the  manifest  intent.  In 
other  words,  my  opinion  is  that  the  restraint 
of  }  4  is  to  be  applied  upon  the  scale  of  com- 
parison between  the  dissimilarity  of  condi- 
tions and  the  disparity  of  rates,  and  that  it 
is  competent  under  that  section  to  restrain 
the  exaction  of  the  greater  charge  for  the 
shorter  haul,  although  there  may  beaiubstan- 
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tial  dissimilarity  of  conditions,  provided  the 
dissimilarity  is  not  so  great  as  to  justify  the 
discrimination  made.  But  the  long  and 
short  haul  clause  is  only  one  of  the  specific 
provisions  employed  for  the  general  purpose 
of  the  act.  The  3d  section  underlies  the  4th 
and  supplies  the  principle  on  which  it  rests; 
so  that,  if  the  literal  construction  referred  to 
be  put  upon  the  4th  section,  the  case  would 
still  be  exposed  to  the  3d  section,  which  for- 
bids undue  preference  to  one  locality,  or  the 
subjection  of  another  to  any  undue  disadvan- 
tage." 

But  this  reasoning,  whilst  it  does  not  ap- 
parently wholly  rest  on  the  erroneous  view 
which  we  have  previously  refuted,  in  sub- 
stance but  applies  it.  Indeed,  it  not  only 
does  this,  but  it  more  markedly  destroys  one 
provision  of  the  statute  by  the  other,  since 
it  in  effect  declares  that  the  greater  the  com- 
petition at  any  given  point  the  less  power 
has  this  fact  to  produce  the  dissimilarity  of 
circumstance  and  condition  provided  in  the 
statute.  That  such  is  the  conclusion  to 
which  the  reasoning  resolves  itself  must  be 
the  case,  when  it  is  considered  that  the  more 
active  competition  is  at  a  particular  point 
the  less  the  rate  will  be  to  that  point,  and 
the  greater,  therefore,  the  disparity  between 
the  charge  to  the  competitive  point  and  that 
made  to  the  noncompetitive  one.  The  prop- 
osition, then,  is  tills,  that  the  greater  and 
more  potential  is  the  influence  of  competi- 
gtion  on  rates  and  traffic,  the  less  will  be  its 
•  force  to*  engender  dissimilarity  of  circum- 
stance and  condition ;  that  is  to  say,  that  the 
causes  specified  in  the  statute  are  to  be  al- 
lowed to  produce  their  influence  in  inverse 
ratio  to  their  strength  and  importance. 

As  the  circuit  court  only  affirmed  the  or- 
der of  the  Commission,  which  directed  the 
carriers  to  desist  from  charging  a  greater 
compensation  for  the  shorter  haul  to  Chat- 
tanooga than  for  the  longer  haul  to  Nash- 
ville, there  is  no  room  for  the  conclusion  that 
it  found  affirmatively  that,  independently  of 
the  charge  to  Nashville,  the  rate  to  Chat- 
tanooga was  per  ae  unreasonable.  For,  of 
course,  a  decree  which  ordered  the  carriers 
to  desist  from  charging  a  greater  compenaa 
tion  for  the  lesser  than  for  the  longer  haul 
would  be  in  no  way  responsive  to  the  conclu- 
sion that  the  rate  for  the  lesser  distance  was 
unreasonable  in  and  of  itself.  Such  a  decree 
would  in  effect  authorize  the  carrier  to  con 
tinue  to  charge  at  its  election  a  rate  which 
was  in  itself  unreasonable  to  the  shorter 
point.  Indeed,  it  cannot  be  held  that  the  or- 
der rested  upon  the  unreasonableness  per  ae 
of  the  rate  to  Chattanooga,  without  imply- 
ing that  the  court  directed  and  commanded 
tile  carrier  to  bring  about  a  preference  and 
discrimination  by  charging  the  same  price 
for  the  carriage  of  traffic  to  Nashville,  the 
much  mors  distant  point,  that  was  exacted 
for  the  carriage  to  Chattanooga. 

Coming,  then,  to  the  propositions  of  fact, 
we  repeat  that  each  and  every  one  of  them 
involve  considerations  which  were  wholly  ex- 
cluded from  view  by  the  Commission,  under 
the  construction  of  the  statute  which  was 


applied,  because  it  was  deemed  that  they 
would  present  themselves  for  consideration 
when  the  carrier  petitioned  the  Commission 
to  be  relieved  from  the  restrictions  of  the 
long  and  short  haul  clause,  and,  moreover, 
that  these  propositions  of  fact  are  not  in  har- 
mony with  the  findings  made  by  the  Commis- 
sion on  the  particular  subject  which  it 
passed  on.  That  the  propositions  of  fact  re- 
ferred to  are  amenable  to  the  considerations 
we  have  just  stated  is  indisputable,  when  it 
is  considered  that  taken  together  they  assert 
the  existence  of  conditions  which  the  Com- 
mission decided  could  not  be  ascertained  in 
the  state  of  the  record  before  it,  but  could 
only  be  arrived  at  by  a  further  unprejudiced  J 
'examination,  which,  under  the  view  taken,* 
it  was  unnecessary  to  make  until  a  futurs 
time.  And  that  the  facts  now  relied  on  are 
irreconcilable  with  what  was  found  by  the 
Commission  on  the  subject  which  it  passed 
on  is  likewise  clear.  Thus,  the  contention 
that  the  rate  to  Chattanooga  is  shown  to 
have  been  absolutely  fixed  by  agreement,  and 
therefore  to  be  abnormally  high,  is  necessari- 
ly repugnant  to  the  express  finding  of  the 
Commission  that  the  rates  in  the  southern 
territory,  whilst  originally  the  offspring  of 
agreement,  were  also  the  result  of  the  vol- 
ume of  business  in  that  territory,  and,  al- 
though they  might  give  rise  to  some  disad- 
vantage, did  not  do  so  to  the  extent  of  mak- 
ing the  rates  in  and  of  themselves  a  just 
subject  of  complaint.  So,  also,  the  insist- 
ence that  it  is  shown  that  Chattanooga  by 
its  position  was  entitled  to  at  least  an  equal- 
ity of  rates  with  Nashville  is  repugnant  to 
the  finding  of  the  Commission,  that  whilst 
it  was  shown  that  some  reduction  would  he 
just  at  Chattanooga  the  degree  of  that  re- 
duction could  not  be  determined  without  a 
further  investigation  embracing  the  relation 
of  Chattanooga  to  other  points,  and  without 
a  careful  readjustment  of  the  rates  to  such 
point.  Again,  the  assertion  that  the  road 
from  Chattanooga  to  Nashville  growing  out 
of  the  stock  ownership  was  in  legal  effect  the 
Louisville  &  Nashville  Railroad  is  necessari- 
ly antagonistic  to  the  express  finding  of  the 
Commission  that  the  carriers  through  Chat- 
tanooga to  Nashville  were  placed  in  a  posi- 
tion where  they  must  either  meet  the  compe- 
tition at  Nashville  or  abandon  all  traffic  to 
that  point.  The  question  which  then  arises 
is,  Shall  this  court  now  pass  upon  all  the  is- 
sues which  the  Commission  excluded  from 
view  because  of  a  mistake  in  law  committed 
by  that  body,  and  in  doing  so  not  only  over- 
throw the  findings  of  fact  made  by  the  Com- 
mission, but  also  adopt  new  findings  antago- 
nistic to  those  which  the  Commission  made, 
and  this  for  the  purpose,  not  of  affirming  the 
order  entered  by  that  body,  but  to  enable  us 
to  reach  a  result  which  the  Commission  it- 
self declared  could  only  be  justly  arrived  at 
after  a  further  and  unprejudiced  investiga- 
tion by  it  of  the  situation  which  the  contro- 
versy involves! 

True,  it  is  insisted  that  such  original  ae-§ 
tion  is  not  required  at  "our  hands,  because,* 
it  is  asserted,  the  circuit  court  of  appeals 
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considered  and  passed  on  the  propositions  re- 
lied upon,  and  the  action  of  that  court  re- 
lieves this  court  from  the  duty  of  entering 
upon  an  original  investigation  of  the  whole 
evidence  to  determine  the  entire  Held  of  con- 
troversy. 

It  requires  only,  however,  a  brief  refer- 
ence to  the  opinion  of  the  circuit  court  of  ap- 
peals to  show  that  this  contention  is  un- 
founded. In  substance,  that  court  stated  in 
its  opinion  that  it  considered  that  the  rates 
to  Chattanooga,  which  was  in  the  southern 
territory,  had  been  fixed  by  agreement  of  the 
carriers,  as  had  been  the  other  rates  in  that 
territory ;  that  as  Nashville,  which  was  also 
in  the  southern  territory,  was  given  a  low 
rate  because  of  the  action  of  the  Louisville  & 
Nashville  Railroad  in  exceptionally  lowering 
its  rates  from  Cincinnati  to  that  point,  the 
situation  at  Chattanooga  entitled  it  to  the 
same  rates.  The  court,  moreover,  thought 
that  the  Louisville  &  Nashville  Railroad, 
which  owned  the  line  from  Cincinnati  to 
Nashville,  was  in  no  position,  as  the  owner 
of  a  majority  of  the  stock  in  the  road  from 
Chattanooga  to  Nashville,  to  avail  of  the 
competition  at  Nashville  as  a  basis  for 
charging  the  lesser  rate  for  the  longer  haul 
through  Chattanooga  to  Nashville.  It  was, 
besides,  concluded  that  where  a  rate  to  a  par- 
ticular point  was  the  product  of  agreement 
which  stifled  competition,  such  rate  could 
not  become  the  basis  upon  which  to  predi- 
cate the  right  of  a  carrier  to  charge  a  lesser 
■urn  for  the  carriage  of  freight  passing 
through  that  point  to  a  more  distant  place, 
because  of  the  competition  at  such  more  dis- 
tant place.  The  court  summed  up  its  con- 
clusions as  follows  (39  C.  C.  A.  p.  425,  99 
Fed.  Rep.  p.  63) : 

"We  are  pressed  with  the  argument  that 
to  reduce  the  rates  to  Chattanooga  will  up- 
set the  whole  southern  schedule  of  rates,  and 
create  the  greatest  confusion ;  that  for  a  dec- 
ade Chattanooga  has  been  grouped  with 
towns  to  the  south  and  west  of  her,  shown  in 
the  diagram;  and  that  her  rates  have  been 
the  key  to  the  southern  situation.  The 
length  of  time  which  an  abuse  has  continued 
does  not  justify  it.  It  was  because  time  had 
not  corrected  abuses  of  discrimination  that 
the  Interstate  Commerce  Act  was  passed. 
The  group  in  which  Chattanooga  is  placed, 
§  shown  by  the  diagram  above,  puts  her  on  an 
•equality* in  respect  to  eastern  rates  with 
towns  and  cities  of  much  lees  size  and  busi- 
ness, and  much  further  removed  from  the  re- 
gion of  trunk-line  rates,  and  with  much  few- 
er natural  competitive  advantages.  If  tak- 
ing Chattanooga  out  of  this  group  and  put- 
ting it  with  Nashville  requires  a  readjust- 
ment of  rates  in  the  south,  this  is  no  ground 
for  refusing  to  do  justice  to  Chattanooga. 
The  truth  is,  that  Chattanooga  is  too  advan- 
tageously situated  with  respect  to  her  rail- 
way connections  to  the  north  and  east  to  be 
made  the  first  city  of  importance  to  bear  the 
heavier  burden  of  southern  rates,  when 
Nashville,  her  natural  competitor,  is  given 
northern  rates.  The  line  of  division  between 
aorthem  and  southern  rates  ought  not  to  be 


drawn  so  a*  to  put  her  to  the  south  of  it, 
if  Nashville  is  to  be  put  to  the  north  of  it. 
And  we  feel  convinced  from  a  close  examina- 
tion of  the  evidence  that,  but  for  the  restric- 
tion of  normal  competition  by  the  Southern 
Traffic  Association,  her  situation  would  win 
for  her  certainly  the  same  rates  as  Nashville. 
It  may  be  that  the  difficulty  of  readjusting 
rates  on  a  new  basis  is  what  has  delayed  jus- 
tice to  Chattanooga.  It  may  well  be  so  for- 
midable as  to  furnish  a  motive  for  maintain- 
ing an  old  abuse." 

The  decree  which  was  entered,  however, 
did  not  declare  the  rates  charged  to  Chat- 
tanooga to  be  unreasonable,  but  simply  af- 
firmed the  order  of  the  Commission  directing 
that  no  greater  sum  be  charged  for  the  car- 
riage of  freight  to  Chattanooga,  the  shorter, 
than  was  exacted  to  Nashville,  the  longer, 
distance.  As  we  have  already  shown,  such 
a  decree  is  not  responsive  to  the  conclusion 
that  the  rates  to  Chattanooga  were  in  and  of 
themselves  unreasonable,  since  the  right  to 
continue  to  exact  them  was  sanctioned,  pro- 
vided the  traffic  to  Nashville  was  either 
abandoned  or  the  rate  to  Chattanooga  made 
the  same  as  to  Nashville. 

Without  taking  at  all  into  view  the  legal 
propositions  announced  by  the  circuit  court 
of  appeals  in  its  opinion,  and  conceding, 
without  passing  upon  such  questions,  that 
they  were  all  correctly  decided,  it  is  plain 
that  all  the  premises  of  fact  upon  which  the 
propositions  of  law  decided  by  the  circuit 
court  of  appeals  rest  are  at  variance  with 
the  propositions  of  fact  found  by  the  Com- 
mission, in  so  far  as  that  body  passed  uponj; 
'the  facts.  From  this  it  results  that  to  de-< 
cide  the  case  in  the  aspect  in  which  it  is  now 
presented  we  would  be  obliged  to  go  into  the 
whole  evidence,  as  a  matter  of  original  im- 
pression, in  order  to  determine  the  complex 
questions  which  the  case  presents.  Among 
those  which  of  necessity  would  arise  for  deci- 
sion would  be  whether  the  original  agree- 
ment fixing  rates  to  the  southern  territory, 
made  long  since  and  acted  on  consecutively 
for  years,  was  of  such  a  nature  as  to  cause 
those  rates  to  be  illegal,  although  they  might 
be  found  to  be  just  and  reasonable  in  and  of 
themselves.  If  not,  whether  Chattanooga 
was  from  its  situation  properly  embraced  in 
the  southern  territory,  and,  if  not,  whether 
the  Louisville  4  Nashville  Railroad  had  vio- 
lated the  law  by  exceptionally  reducing  its 
rates  to  Nashville.  If  it  had  not,  did  it  fol- 
low, because  the  condition  at  Nashville  gave 
that  city  an  exceptionally  low  rate,  that 
Chattanooga  was  in  a  position  to  be  entitled, 
as  a  matter  of  right,  to  as  low  or  a  lesser 
rate! 

To  state  these  issues  is  at  once  to  demon- 
strate that  their  decision,  as  a  matter  of  first 
impression,  properly  belonged  to  the  Com- 
mission, since  upon  that  body  the  law  ha* 
specially  imposed  the  duty  of  considering 
them.  Whilst  the  court  has  in  the  discharge 
of  its  duty  been  at  times  constrained  to  cor- 
rect erroneous  constructions  which  have  been 
put  by  the  Commission  upon  the  statute,  it 
has  steadily  refused,  because  of  the  fact  just 
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stated,  to  assume  to  exert  its  original  judg- 
ment on  the  facta,  where,  under  the  statute, 
it  was  entitled,  before  approaching  the 
facta,  to  the  aid  which  must  necessarily  be 
afforded  by  the  previous  enlightened  judg- 
ment of  the  Commission  upon  such  subjects. 
This  rule  is  aptly  illustrated  by  the  opinion 
in  Louisville  i  N.  R.  Co.  v.  Behlmer  (1900) 
17S  V.  S.  648,  44  L.  ed.  309,  20  Sup.  Ct  Rep. 
209,  in  which  case,  after  pointing  out  the 
same  error  of  construction  adopted  and  ap- 
plied by  the  Commission  in  the  present  case, 
the  court  declined  to  undertake  an  original 
investigation  of  the  facts,  saying  (p.  675,  L. 
ed.  p.  319,  Sup.  Ct  Rep.  p.  219) : 

"If,  then,  we  were  to  undertake  the  duty 
of  weighing  the  evidence  in  this  record,  we 
would  be  called  upon,  as  a  matter  of  origi- 
nal action,  to  investigate  all  these  serious 
§  considerations  which  were  shut  out  from 
•  view  by  the  Commission,  and  were  'not 
weighed  by  the  circuit  court  of  appeals,  be- 
cause both  the  Commission  and  the  court  er- 
roneously construed  the  statute.  But  the 
law  attributes  prima  facie  effect  to  the  find- 
ings of  fact  made  by  the  Commission,  and 
that  body,  from  the  nature  of  its  organiza- 
tion and  the  duties  imposed  upon  it  by  the 
statute,  is  peculiarly  competent  to  pass  upon 
questions  of  fact  of  the  character  here  aris- 
ing. In  Tewaa  A  P.  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  40  L.  ed. 
940,  5  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  606,  the  court  found  the  fact  to  be  that 
the  Commission  had  failed  to  consider  and 
give  weight  to  the  proof  in  the  record,  af- 
fecting the  question  before  it,  on  a  mistaken 
view  taken  by  it  of  the  law,  and  that  on  re- 
view of  the  action  of  the  Commission  the  cir- 
cuit court  of  appeals,  whilst  considering  that 
the  legal  conclusion  of  the  Commission  was 
wrong,  nevertheless  proceeded  as  a  matter  of 
original  investigation  to  weigh  the  testimony 
and  determine  the  facts  flowing  from  it.  The 
court  said  (p.  238,  L.  ed.  p.  954,  Inters.  Com. 
Rep.  p.  441,  Sup.  Ct.  Rep.  p.  682) : 

'If  the  circuit  court  of  appeals  was  of  opin- 
ion that  the  Commission  in  making  its  order 
had  misconceived  the  extent  of  its  powers, 
and  if  the  circuit  court  had  erred  in  affirm- 
ing the  validity  of  an  order  made  under  such 
misconception,  the  duty  of  the  circuit  court 
of  appeals  was  to  reverse  the  decree,  set  aside 
the  order,  and  remand  the  cause  to  the  Com- 
mission in  order  that  it  migftt,  if  it  saw  fit, 
proceed  therein  according  to  law.  The  de- 
fendant was  entitled  to  have  its  defense  con- 
sidered, in  the  first  instance  at  least,  by  the 
Commission  upon  a  full  consideration  of  all 
the  circumstances  and  conditions  upon  which 
a  legitimate  order  could  be  founded.  The 
question  whether  certain  charges  were  rea- 
sonable or  otherwise,  whether  certain  dis- 
criminations were  due  or  undue,  were  ques 
tiona  of  fact,  to  be  passed  upon  by  the  Com- 
mission in  the  light  of  all  facts  duly  alleged 
and  supported  by  competent  evidence;  and  it 
did  not  comport  with  the  true  scheme  of  the 
statute  that  the  circuit  court  of  appeals 
should  undertake,  of  its  own  motion,  to  find 
and  pass  upon  such  questions  of  fact  in  a 


case  in  the  position  in  which  the  present  one 

was.' 

"We  think  these  views  should  be  applied 
in  the  case  now  under  review."  a 
'The  decree  of  the  Circuit  Court  of  Appeals? 
should  be  reversed,  with  costs,  and  the  case 
be  remanded  to  the  Circuit  Court,  with  in- 
structions to  set  aside  its  decree  adjudging 
that  the  order  of  the  Commission  be  en- 
forced, and  to  dismiss  the  application  made 
for  that  purpose,  with  costs,  the  whole  to  be 
without  prejudice  to  the  right  of  the  Com- 
mission to  proceed  upon  the  evidence  already 
introduced  before  it,  or  upon  such  further 
pleadings  and  evidence  as  it  may  allow  to  be 
made  or  introduced,  to  hear  and  determine 
the  matter  in  controversy  according  to  law. 

And  it  is  so  ordered. 

Mr.  Justice  Harlan  dissents. 


(181  U.  8.  57) 

TEXAS  4  PACIFIC  RAILWAY  COMPANY. 
Plff.  in  Err., 
v. 

EMMA  HUMBLE. 

Injury  to  married  woman — right  of  aotion— 
conflict  of  laics — action  in  her  own  name — 
right  of  husband  at  their  domicil — adop- 
tion of  statute  of  other  state — loss  of  earn- 
ing capacity  as  element  of  damages. 

1.  The  right  of  a  married  woman  to  bring  an 
action  for  personal  Injuries  In  her  own  name 
under  Sand.  ft  H.  (Ark.)  Dig.  f  6641,  Is  not 
lost  by  defendant's  removal  of  the  action  Into 
a  Federal  court,  but  tbe  law  of  the  state  fur- 
nishes the  rule  of  decision,  under  U.  S.  Hev. 
Stat.  |  721. 

2.  The  contention  that  an  action  brought  by 
a  married  woman  cannot  be  maintained  be- 
cause the  husband  alone  has  tbe  right  to 
bring  the  action  cannot  be  regarded  In  the 
Supreme  Court  of  the  United  States,  when  the 
point  was  not  presented  In  the  court  below. 

8.  The  right  of  a  married  woman  to  me  In 
Arkansas  in  her  own  name  for  personal  in- 
juries, under  Sand.  ft  H.  (Ark.)  Dig.  f  5041, 
extends  to  a  woman  Injured  in  that  state, 
but  domiciled  In  Louisiana,  where  the  dam- 
ages claimed  would  constitute  community 
property. 

4.  The  possibility  that  a  judgment  obtained  by 
a  married  woman  In  her  own  name  for  per- 
sonal Injuries,  In  an  action  brought  In  the 
state  where  she  was  injured,  would  not  be 
recognized  as  a  bar  to  an  action  by  her  hus- 
band in  the  state  of  their  domicil  for  the 
same  cause  of  action,  will  not  preclude  the 
court  In  her  action,  which  Is  removed  Into  a 
Federal  court,  from  sustaining  her  right  of 
action  In  her  own  name,  In  accordance  wltb 
the  law  of  the  state  in  which  she  was  In- 
jured. 

6.  In  an  action  by  a  married  woman  to  recover 
damages  for  a  personal  Injury,  under  Band, 
ft  H.  (Ark.)  Dig.  t  5641,  the  Impairment  of 
her  capacity  to  perform  labor  may  be  con- 
sidered as  an  element  of  the  damages,  since 
the  husband's  right  to  recover  for  loss  of 
services  does  not  preclude  her  right  to  recover 
for  the  loss  of  her  capacity  to  earn  for  her- 
self. 

'6.   The  fact  that  the  Arkansas  statutes  r» 
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■pectlng  tin  rights  of  married  woman  (Band. 
*  H.  Dig.  H  4040,  4MB.  4MB,  4949,  6641) 
ware  nearly  Identical  with  the  New  York  act 
of  I860  doee  not  enow  that  the  prior  con- 
struction of  the  New  York  act  waa  adopted, 
where  It  Is  not  shown  that  the  statute  was  In 
fact  adopted  from  New  York,  Instead  of  from 
Massachusetts,  where  there  was  a  similar 
statute  In  force. 
T.  The  right  of  a  married  woman  to  recover 
for  lose  of  capacity  to  labor  or  earn  money 
on  account  of  a  personal  Injury  will  not  be 
denied  because  there  Is  no  evidence  showing 
any  capacity  to  labor  or  earn  money  at  and 
just  before  she  was  Injured,  where  It  appears 
that  she  had  been  for  some  years  In  business 
on  her  own  account,  though  It  had  been  dis- 
continued at  the  time  of  the  Injury  on  ac- 
count of  temporary  Illness. 

[No.  177.] 

Argued  March  7,  8,  1991.   Decided  April  8, 

1901. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decision  affirming  a  judgment  in 
an  action  by  a  married  woman  for  personal 
Injuries.  Affirmed. 

See  same  case  below,  33  C.  C.  A.  502,  97 
Fed.  Rep.  837. 

Statement  by  Mr.  Chief  Justice  Fallen 

This  was  an  action  brought  by  Emma 
Humble  against  the  Texas  &  Pacific  Railway 
Company  in  the  circuit  court  of  Miller 
county,  Arkansas,  to  recover  compensation 
for  personal  injuries  sustained  by  her  in  the 
defendant's  station  at  Texarkana,  Arkansas, 
on  April  9,  1898,  by  reason  of  defendant's 
00  negligence,  and  removed  on  defendant's  peti- 
tion to  the*United  States  circuit  court  for 
the  western  district  of  Arkansas.  Plaintiff 
obtained  judgment,  which  was  affirmed  by 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  38  C.  C.  A.  502,  97  Fed.  Rep.  837,  and 
thereupon  this  writ  of  error  was  sued  out. 

The  evidence,  in  addition  to  establishing 
the  circumstances  of  the  infliction  of  the  in- 
jury, tended  to  show  that  Mrs.  Humble  had 
been  a  resident  of  Arkansas  for  nearly  ten 
years;  that  she  had  kept  a  boarding  house 
and  a  hotel  at  Pine  Bluff,  in  said  state,  for 
some  years,  conducted  by  her  as  her  sole  and 
separate  business  and  in  her  name,  until  she 
left  Pine  Bluff  for  Texarkana,  in  October, 
1897,  where  she  remained  until  April  9,  1898, 
and  during  this  time  began  to  run  a  hotel, 
but  became  temporarily  ill,  and  gave  it  up. 
Her  husband  had  taken  up  his  residence  in 
Louisiana  at  the  time  of  the  injury,  and  she 
had  then  started  to  go  to  him. 

Prior  to  the  trial  the  railway  company 
moved  the  court  to  compel  Mrs.  Humble  to 
make  her  husband  a  party  plaintiff,  but  the 
court  overruled  the  motion,  and  defendant 
excepted.  Defendant  objected  to  all  evi- 
dence tending  to  show  that  plaintiff's  capac- 
ity to  labor  was  diminished  by  the  injury, 
and  saved  an  exception  to  its  admission. 

At  the  close  of  the  evidence  defendant  re- 
quested the  court  to  give  the  jury  certain  in- 


structions, of  which  the  third,  fourth,  sixth, 
and  seventh  are  as  follows: 

3.  "The  plaintiff  cannot  recover  any  dam- 
ages on  account  of  her  injury  diminishing 
her  capacity  to  labor  and  earn  money,  be- 
cause there  is  no  evidence  showing  any  ca- 
pacity to  labor  or  earn  money  at  and  just  be- 
fore she  was  injured." 

4.  "In  this  case  the  plaintiff  being  a  mar- 
ried woman  and  her  husband  not  joining  in 
the  suit,  she  cannot  recover  any  damages  on 
account  of  her  diminished  capacity  to  labor 
and  earn  money." 

0.  "The  plaintiff  being  a  married  woman, 
and  her  husband  not  having  joined  her  in 
this  suit,  and  she  and  her  husband  having  her 
present  and  prospective  home  in  the  state  of 
Louisiana,  then  the  law  of  Louisiana  would 
apply  as  to  the  right  to  recover  damages  by 
reason  of  the  fact  that  plaintiff's  capacity  to 
labor  in  future  has  been  lessened  by  the  in- 
jury, and  by  the  law  of  that  state  she  cannot 
recover  such  damages.  g 
•"You  will  therefore  allow  nothing  as  dam-™ 
ages  for  any  diminished  capacity  to  labor 
and  earn  money." 

7.  "Plaintiff  cannot  recover  anything  on 
account  of  her  diminished  capacity  to  labor. 

"Because  there  is  neither  pleading  nor  evi- 
dence showing  that  plaintiff  was  engaged  in 
any  business,  profession,  or  occupation. 

"And  her  lessened  capacity  to  perform 
household  duties  cannot  be  the  basis  of  plain- 
tiff's recovery." 

The  court  declined  to  give  these  instruc- 
tions, and  each  of  them,  and  the  defendant 
excepted  to  the  refusal  of  each. 

The  court  instructed  the  jury  as  follows: 
"If  you  should  find  for  the  plaintiff,  in  as- 
sessing her  damages  you  will  take  into  con- 
sideration her  age  and  earning  capacity  be- 
fore and  after  the  injury  was  received,  as 
shown  by  the  proofs,  her  physical  condition 
before  the  injury,  and  her  physical  condition 
after  the  injury,  and  the  nature  and  char- 
acter of  the  injury  she  received,  whether  it 
be  permanent  or  temporary  in  its  nature, 
and  find  for  her  such  sum  as  will 
fairly  and  reasonably  compensate  her  there- 
for, including  therein  fair  and  reasonable 
compensation  for  any  physical  and  personal 
pain  and  suffering  she  may  have  undergone 
as  the  result  thereof." 

Defendant  excepted  to  so  much  of  this  por- 
tion of  the  charge  as  allowed  the  jury  to 
"take  into  consideration  her  age  and  earning 
capacity  before  and  after  the  injury  was  re- 
ceived as  shown  by  the  proofs." 

Mestrs.  John  F.  Dillon,  Winslow  8. 
Pierce,  and  David  D.  Duncan  for  plaintiff  in 
error. 

Mr.  Oscar  D.  Scott  for  defendant  in  er- 
ror. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  contends  that  the  judg- 
ment should  be  reversed  because  the  circuit 
court  erred  in  declining  to  direct  the  joinder 
of  the  husband;  in  applying  the  law  of  Ar- 
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kanaas  in  the  trial  of  the  cue,  and  not  that 
of  Louisiana;  and  in  allowing  impaired  earn- 
ing power  to  be  considered  as  an  element  of 
; recovery. 

*  The  statutes  of  Arkansas  provided  that  a 
married  woman  might  ''maintain  an  action 
In  her  own  name  for  or  on  account  of  her 
sole  or  separate  estate  or  property,  or  for 
damages  against  any  person  or  body  cor- 
porate for  any  injury  to  her  person,  char- 
acter, or  property."  Sandels  A  Hill's  Dig. 
I  5041. 

This  action  was  brought  in  the  state  court, 
and  removed  on  defendant's  application. 
That  transfer  could  not  deprive  plaintiff  of 
the  right  secured  to  her  by  the  local  law  to 
prosecute  the  suit  in  her  own  name  and  for 
ner  own  benefit;  and  indeed  by  §  721  of  the 
Revised  Statutes,  the  law  of  Arkansas  fur- 
nished the  rule  of  decision.  In  some  juris- 
dictions it  is  held  under  similar  statutes  that 
the  wife  must  sue  alone  under  such  circum- 
stances, and  that  to  make  the  husband  a  co- 
plaintiff  works  a  fatal  misjoinder.  The  cir- 
cuit court  was  right,  then,  in  not  attempting 
to  compel  a  joinder  which  the  statute  had 
expressly  dispensed  with. 

But  it  is  said  that  under  the  laws  of  Lou- 
isiana compensation  for  personal  injuries  to 
a  married  woman  belongs  to  the  husband; 
that  he  alone  can  sue  therefor;  and  that, 
therefore,  error  was  committed  in  the  ad- 
mission of  evidence,  the  refusal  of  instruc- 
tions, and  in  the  charge  of  the  court.  We  do 
not  think  the  point  as  now  presented  was 
made  below.  The  objection  to  evidence,  the 
sixth  instruction  refused  ( which  referred  to 
the  law  of  Louisiana),  and  the  part  of  the 
charge  excepted  to,  related  to  diminished  ca- 
pacity to  labor.  And  the  motion  as  to  Hum- 
ble was  that  he  should  be  joined  as  a  plain- 
tiff. The  answer  simply  raised  the  issue 
whether  or  not  Mrs.  Humble  received  any  in- 
juries to  her  person  by  reason  of  the  acts 
complained  of.  It  was  nowhere  insisted  that 
the  action  could  not  be  maintained  because 
not  brought  by  the  husband  alone. 

However,  whether  the  objection  be  that 
under  the  laws  of  Louisiana  she  could  not  re- 
cover in  her  own  name  at  all,  or  could  not, 
except  her  husband  was  a  coplaintiff,  be- 
cause the  damages  claimed  were  community 
property,  we  agree  with  the  circuit  court  of 
appeals  that  plaintiff's  rights  in  suing  in  Ar- 
kansas for  an  injury  sustained  there  did  not 
differ  from  those  of  any  married  woman  dom- 
iciled in  that  state;  that  the  legislature  of 
•  Arkansas  had  determined  by  whom  a  suit 
'might  be  brought  for*personal  injuries  sus- 
tained by  a  married  woman;  had  enlarged 
the  rights  of  married  women  in  respect  of 
damages  recoverable  by  them  on  account  of 
personal  injuries  sustained  within  the  state; 
and  that  these  laws  necessarily  inured  to  the 
benefit  of  every  married  woman  who  subse- 
quently sued  in  the  courts  of  the  state  for 
personal  injuries  there  sustained,  and  must 
be  held  to  have  been  intended  to  have,  and 
to  have,  a  uniform  operation  throughout  the 
state. 

The  argument  ab  inoonvenienti  is  pressed 


that  Humble  might  sue  for  the  same  injury 
in  Louisiana,  and  that  this  judgment  could 
not  be  pleaded  in  bar,  although  only  cover- 
ing damages  particularly  pertaining  to  the 
wife.  In  other  words,  that  the  Louisiana 
courts  would  decline  to  give  any  faith  and 
credit  to  the  recovery  in  Arkansas  permitted 
by  the  jurisprudence  of  the  latter  state  in 
the  name  of  the  wife  only.  We  must  decline 
to  be  moved  by  the  supposed  hardship  sug- 
gested. These  injuries  were  inflicted  and 
this  action  was  brought  in  the  state  of  Ar- 
kansas. The  place  of  the  wrong  and  the 
place  of  the  forum  concurred,  and  the  law  of 
that  place  governed.  If  an  action  should  be 
brought  in  Louisiana,  the  fact  that  the  law 
of  Arkansas  differed  from  that  of  Louisiana 
would  not  prevent  its  application,  unless 
opposed  to  some  general  public  policy,  the  ex- 
istence of  which  is  not  to  be  assumed.  North- 
ern P.  R.  Co.  v.  Babooek,  154  U.  S.  190,  tt 
L.  ed.  958,  14  Sup.  CU  Rep.  978. 

This  brings  us  to  the  point  on  which  the 
chief  stress  of  the  argument  was  laid.  The 
circuit  court  charged  the  jury  that  if  they 
found  for  plaintiff  they  might  take  into  con- 
sideration in  assessing  the  damages  "her  age 
and  earning  capacity  before  and  after  the  in- 
jury was  received,  as  shown  by  the  proofs," 
and  refused  an  instruction  to  the  contrary; 
and  exceptions  were  duly  preserved. 

In  view  of  the  evidence,  was  plaintiff  en- 
titled to  be  allowed  anything  for  diminution 
of  earning  capacity? 

Section  7  of  article  9  of  the  Constitution 
of  Arkansas  provides: 

'The  real  and  personal  property  of  any 
feme  oovert  in  this  state,  acquired  either 
before  or  after  marriage,  whether  by  gift 
grant,  inheritance,  devise,  or  otherwise,  shall*? 
so  long  as  she  mayVhoose,  be  and  remain  her* 
separate  estate  and  property,  and  may  be  de- 
vised, bequeathed,  or  conveyed  by  her  the 
same  as  if  she  were  a  femme  sole,  and  the 
same  shall  not  be  subject  to  the  debts  of  her 
husband." 

Sections  4940,  4945,  4946,  4949,  and  5641 
of  Sandels  A  Hill's  Digest  of  the  Statutes  of 
Arkansas  are  as  follows : 

4940.  "The  real  and  personal  property  of 
any  femme  oovert  in  this  state,  acquired 
either  before  or  after  marriage,  whether  by 
gift,  grant,  inheritance,  devise,  or  other- 
wise, shall,  so  long  as  she  may  choose,  be  and 
remain  her  separate  estate  and  property,  and 
may  be  devised,  bequeathed,  or  conveyed  by 
her  the  same  as  if  she  were  a  femme  sole; 
and  the  same  shall  not  be  subject  to  the 
debts  of  her  husband." 

4943.  "The  property,  both  real  and  per- 
sonal, which  any  married  woman  now  owns, 
or  has  had  conveyed  to  her  by  any  person  in 
good  faith  and  without  prejudice  to  existing 
creditors,  or  which  she  may  have  acquired  as 
her  sole  and  separate  property;  that  which 
comes  to  her  by  gift,  bequest,  descent,  grant, 
or  conveyance  from  any  person;  that  which 
she  has  acquired  by  her  trade,  business,  la- 
bor, or  services  carried  on  or  performed  on 
her  sole  or  separate  account;  that  which  a 
married  woman  in  this  state  holds  or  owns 
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at  the  time  of  her  marriage,  and  the  rents, 
issues,  and  proceeds  of  all  such  property, 
■hall,  notwithstanding  her  marriage,  be  and 
remain  her  sole  and  separate  property,  and 
may  be  used,  collected,  and  invested  by  her, 
in  her  own  name,  and  shall  not  be  subject  to 
the  interference  or  control  of  her  husband  or 
liable  for  his  debts,  exeept  such  debts  as  may 
have  been  contracted  for  the  support  of  her- 
self or  her  children  by  her  as  his  agent." 

4040.  "A  married  woman  may  bargain, 
sell,  assign,  and  transfer  her  separate  per- 
sonal property,  and  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services 
on  her  sole  and  separate  account;  and  the 
earnings  of  any  married  woman,  from  her 
trade,  business,  labor,  or  services,  shall  be  her 
sole  and  separate  properly,  and  may  be  used 
or  invested  by  her  in  her  own  name;  and  she 
may  alone  sue  or  be  sued  in  the  courts  of 
this  state  on  account  of  the  said  property, 
business,  or  services." 
§  4949.  "In  an  action  brought  or  defended 
*  by  any  married*  woman,  in  her  name,  her 
husband  shall  not,  neither  shall  his  property, 
be  liable  for  the  costs  thereof,  or  the  recovery 
therein.  In  an  action  brought  by  her  for 
an  injury  to  her  person,  character,  or  prop- 
erty, if  judgment  shall  pass  against  her  for 
costs,  the  court  in  which  tihe  action  is  pend- 
ing shall  have  jurisdiction  to  enforce  pay- 
ment of  such  judgment  out  of  her  separate 
estate  or  property." 

5041 :  "Where  a  married  woman  is  a  party, 
her  husband  must  be  joined  with  her,  except 
in  the  following  cases : 

"First.  She  may  be  sued  alone  upon  con- 
tracts made  by  her  in  respect  to  her  sole  and 
separate  property,  or  in  respect  to  any  trade 
or  business  carried  on  by  her  under  any  stat- 
ute of  this  state.   .   .  . 

"Second.  She  may  maintain  an  action  in 
her  own  name  for  or  on  account  of  her  sole 
or  separate  estate  or  property,  or  for  dam- 
ages against  any  person  or  body  corporate 
for  any  injury  to  her  person,  character,  or 
property.  ... 

"Third.  Where  the  action  is  between  her- 
self and  her  husband  she  may  sue  and  be  sued 
alone." 

The  particular  point  before  us  may  not 
have  been  passed  on  by  the  supreme  court  of 
Arkansas,  but  that  tribunal  has  recognized 
this  legislation  as  intended  for  the  protec- 
tion of  the  wife's  property  against  the  hus- 
band's creditors,  and  has  held  that  the  earn- 
ings of  a  married  woman  arising  from  labor 
or  services  done  and  performed  on  her  sole 
account  become  her  separate  property.  Bell- 
meyer  v.  Welch,  47  Ark.  485.  1  S.  W.  777; 
Rudd  v.  Peters,  41  Ark.  177 ;  Hoffman  v.  Uo- 
Fadden,  50  Ark.  217,  19  S.  W.  753. 

Granting  that  the  statutes  have  not  de- 
prived tile  husband  of  the  services  of  the  wife 
in  the  household,  in  the  care  of  the  family, 
or  in  and  about  his  business,  yet  they  have 
bestowed  on  her,  independent  of  him,  her 
earnings  on  her  own  account,  and  given  her 
authority  to  acquire  them.  They  proceed 
upon  the  difference  between  the  discharge  of 
marital  duties  and  independent  labor. 
21  S.  C— 34. 


As  the  results  of  her  earning  capacity 
when  exerted  for  herself  belong  to  her,  dep- 
rivation of  that  capacity  must  be  to  that 
extent  her  individual  loss.  The  husband 
may  recover  for  lose  of  services  belonging  tog 
him,  but  not  for  loss  of  the  wife'sfpotential-* 
ity  to  earn  for  herself,  nor  for  her  expecta- 
tion of  life  in  that  connection;  and  if  he 
cannot,  she  can. 

The  precise  question  arose  under  statutory 
provisions  not  materially  different  from 
those  in  Arkansas  in  Harmon  v.  Old  Colony 
R.  Co.  165  Mass.  100,  30  L.  R.  A.  668,  42  N. 
E.  505 ;  and  it  was  decided  that  in  an  action 
by  a  married  woman  to  recover  damages  for 
a  personal  injury,  the  impairment  of  her  ca- 
pacity to  perform  labor  might  be  considered 
as  an  element  of  the  damages.  The  reason- 
ing of  the  opinion  seems  to  us  so  convincing 
that  we  quote  from  it  at  length. 

The  supreme  judicial  court,  after  referring 
to  the  statutes  of  1846,  1855,  1857,  and  1874, 
said: 

"By  virtue  of  this  legislation  a  married 
woman  becomes,  in  the  view  of  the  law,  a  dis- 
tinct and  independent  person  from  her  hus- 
band, not  only  in  respect  to  her  right  to  own 
property,  but  also  in  respect  to  her  right  to 
use  her  time  for  the  purpose  of  earning 
money  on  her  sole  and  separate  account. 
She  may  perform  labor,  and  is  entitled  to 
her  wages  or  earnings.  If  she  complies  with 
the  statutory  requirement  as  to  recording  a 
certificate,  she  may  carry  on  any  trade  or 
business  on  her  sole  and  separate  account,  and 
take  the  profits,  if  profits  there  are,  as  her 
separate  property.  Her  right  to  enter  into 
contracts,  to  earn  money,  to  engage  in  per- 
forming labor  or  service,  to  enter  into  trade 
on  her  own  account,  is  inconsistent  with  the 
view  that  her  capacity  to  labor  belongs  ex- 
clusively to  her  husband.  He  can  appropri- 
ate neither  her  earnings  nor  her  time.  Her 
right  to  employ  her  time  for  the  earning  of 
money  on  her  own  account  is  as  complete  as 
his;  subject  to  the  requirement  of  recording 
a  certificate  in  case  she  enters  into  trade. 
This  may  interfere  with  his  right  to  and  en- 
joyment of  her  society  and  services.  But 
this  is  a  consequence  which  the  legislature 
must  be  deemed  to  have  foreseen  and  in- 
tended. His  right  in  these  respects  is  now 
made  subordinate  to  her  right  to  employ  her 
time  in  the  care  and  management  of  her 
property,  and  in  the  earning  of  money  by 
performing  labor  or  by  carrying  on  a  trade 
or  business.  So  far  as  the  statutes  have 
given  to  her  the  right  to  act  independently 
of  him,  so  far  his  rights  and  control  in  re- 
spect to  her  are  necessarily  abridged.  He 
can  no  longer  compel  her  to  work  for  himg 
'during  such  time  as  she  may  choose  to  per-* 
form  labor  on  her  sole  and  separate  account. 
By  the  common  law  the  husband  was  bound 
to  support  his  wife,  and  therefore  was  enti- 
tled to  her  services.  By  the  statutes  which 
modify  the  common  law,  his  right  to  her 
services  is  abridged,  though  his  obligation  to 
support  her  remains.  It  is  urged  in  argu- 
ment that  she  may  contract  to  devote  her 
whole  time  to  work  which  is  to  be  performed 
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away  from  hi*  home,  and  which  perhaps  may 
require  her  absence  for  ten  yean,  thus 
amounting  to  a  desertion,  which  would  he  in 
violation  of  her  matrimonial  duties.  But 
the  possibility  of  extreme  cases  should  not 
conclusively  determine  the  construction  of 
statutes,  nor  do  we  now  decide  whether  the 
statutes  would  permit  such  action  on  her 
part  against  his  consent.  To  a  certain  lim- 
ited extent,  as,  for  example,  in  fixing  the 
domicil,  and  in  being  responsible  under  ordi- 
nary circumstances  for  its  orderly  manage- 
ment, the  husband  is  still  the  head  of  the 
family.  But  in  some  particulars  a  married 
woman  is  now  independent  of  her  husband's 
control.  In  the  case  now  before  us,  the  im- 
pairment of  the  plaintiff's  capacity  to  labor 
was  an  element  which  might  be  considered 
by  the  jury  in  the  estimate  of  her  damages. 
In  respect  to  this,  as  with  other  elements  of 
damages,  no  close  approximation  to  mathe- 
matical accuracy  can  in  all  cases  be  reached. 
In  some  instances,  the  right  of  a  married 
woman  to  perform  labor  for  others  may  have 
no  money  value.  How  much,  if  anything, 
should  be  allowed  on  this  ground  must  be 
left  to  the  jury  to  determine,  under  the  cir- 
cumstances of  each  particular  case." 

Counsel  for  plaintiff  in  error  earnestly 
urges,  however,  that  the  Arkansas  statute 
was  adopted  in  187S,  and  was  nearly  identi- 
cal with  an  act  of  New  York  of  1860;  that 
a  different  construction  had  been  put  on  that 
act  by  the  courts  of  New  York;  and  that 
this  construction  should  be  followed  in  the 
present  instance.  But  the  statutes  of  Mas- 
sachusetts, in  the  particulars  material  here, 
were  in  force  long  prior  to  1873,  and  we  are 
not  advised  that  the  statutes  of  Arkansas 
were  transcribed  from  the  statute  book  of 
New  York,  rather  than  from  that  of  some 
other  state.  We  do  not  regard  this  as  a  case 
_  lor  the  adoption  of  a  construction  by  pre- 
t)  sumption.  Nor  need  it  be  conceded  that  the 
•  decisions  of  the  courts  of  New  York  are  op- 
posed to  the  rulings  of  the  circuit  court  on 
the  facts  of  this  ease. 

In  Filer  v.  Hew  York  O.  R.  Co.  49  N.  Y.  47, 
10  Am.  Rep.  327,  the  decision  was  that  un- 
less the  wife  was  actually  engaged  in  some 
business  or  service  in  which  she  would,  but 
for  the  injury,  have  earned  something  for 
her  separate  benefit,  and  which  she  had  lost 
by  reason  of  the  injury,  she  had  sustained 
no  consequential  damages. 

In  Brooks  v.  Bchtoerin,  64  N.  Y.  843,  there 
was  evidence  that  the  plaintiff  before  the  in- 
jury took  care  of  her  family  and,  also,  that 
she  was  working  out  by  the  day  and  earning 
10  shillings  a  day.  To  proof  of  these  facts 
defendant  objected  on  the  ground  that  her 
time  and  services  belonged  to  her  husband, 
and  could  not  form  ground  of  damages  in  the 
action.  The  court  overruled  the  objection, 
and  defendant  excepted.  The  defendant  also 
excepted  to  the  refusal  of  the  court  to  charge 
as  requested  by  him,  "that  the  plaintiff  can- 
not recover  for  the  value  of  her  time  and 
services  while  she  was  disabled;  such  serv- 
ices and  time  belong,  in  law,  to  the  hus- 


band." It  waa  held  that  the  rulings  of  the 
court  were  proper,  and  Karl,  C,  said: 

"If  the  defendant  had  requested  the  court 
to  charge  that  the  plaintiff  could  not  recover 
for  the  loss  of  service  to  her  husband  in  his 
household  in  the  discharge  of  her  domestic 
duties,  the  request  could  not  properly  have 
been  refused.  But  the  request  was  broader, 
and  proceeded  upon  the  idea  that  all  her 
time  and  services  belonged  to  her  husband, 
and  that  she  could  not  recover  anything  for 
the  value  of  her  time,  or  for  the  loss  of  any 
service  while  she  waa  disabled.  She  waa 
earning  in  an  humble  capacity  10  shillings 
a  day,  and  so  far  as  she  was  disabled  to 
earn  this  sum,  the  lose  was  hers,  and  the 
jury  had  the  right  to  take  it  into  account  in 
estimating  her  damages." 

In  Blaeohinska  v.  Howard  Mission,  130  N. 
Y.  497.  15  L.  R.  A.  215,  29  N.  B.  755,  it  waa 
ruled  that  recovery  could  not  be  had  by  a 
married  woman,  in  an  action  to  recover  dam- 
ages for  injuries  sustained  through  defend- 
ant's negligence,  for  loss  of  her  services  in 
the  discharge  of  household  duties,  and  of 
other  services  rendered  by  her  to  her  hus- 
band; and  Brooks  v.  Schwerin  was  distin-5 
guished,  because  in* that  case  the  wife  worked* 
for  a  stranger,  while  in  this  she  worked  for 
her  husband. 

In  the  present  case  the  evidenoe  tended  to 
show  that  before  the  plaintiff  was  injured 
she  had  been  engaged  for  some  years  in  busi- 
ness on  her  own  account,  supporting  herself 
and  her  children,  which  business  had  been 
discontinued  for  a  few  months,  was  renewed, 
and  then  given  up  on  account  of  temporary 
illness,  from  which  she  had  in  substance  re- 
covered, when  the  injuries  sustained  incapac- 
itated her  from  further  work. 

Under  these  circumstances  we  think  the 
circuit  court  did  not  err  in  refusing  to  charge 
that  plaintiff  could  not  recover  for  dimin- 
ished capacity  to  labor  because  there  waa 
"no  evidence  showing  any  capacity  to  labor 
or  earn  money  at  and  just  before  she  waa  in- 
jured." To  pin  the  evidence  of  capacity 
down  to  the  very  point  of  time  when  the  in- 
jury was  inflicted  upon  her  was  refining  too 
much  on  the  principle  involved. 

This  loss  of  ability  to  make  earnings  out- 
side the  discharge  of  household  duties  and 
irrespective  of  her  husband  was,  under  the 
statutes  of  Arkansas,  her  loss,  and  not  her 
husband's,  and  the  mere  fact  that  at  the 
moment  of  the  injury  she  happened  to  be 
out  of  business  should  not  deprive  her  of  the 
benefit  of  the  rule  which  would  have  been 
otherwise  applicable,  according  to  Filer  v. 
A'eto  York  0.  R.  Co.  and  Brooks  v.  Bchwerin. 

We  have  assumed,  as  the  jury  presumably 
did,  that  the  earning  capacity  referred  to  in 
the  charge  had  relation  to  earnings  on  plain- 
tiff's own  account;  and  if  defendant  wished 
this  to  have  been  made  more  explicit,  it 
should  have  so  requested. 

The  third  paragraph  of  the  seventh  In- 
struction refused  was,  "And  her  lessened  ca- 
pacity to  perform  household  duties  cannot 
be  the  basis  of  plaintiff's  recovery."  But 
this  was  not  asked  as  an  independent  propo- 
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sition,  and  the  exception  wu  saved  to  the  re- 
fusal to  give  the  entire  instruction,  which  as 
a  whole  was  erroneous  and  properly  refused. 
We  find  no  reversible  error,  and  the  judg- 
*t  is  affirmed. 


(181  U.  a  47) 

EASTERN  BUILDING  *  LOAN  ASSOCIA- 
TION OF  SYRACUSE,  NEW  YORK,  Plff. 
in  Err., 

«. 

LAWRENCE  S.   WELLING  and  Marion 
Bonnoitt 


Appeal— Federal  question — not 
stats  court. 


raised  in 


The  contention!  that  tbs  decision  of  a  state 
court  denies  fall  faith  and  credit  to  public 
acta  of  another  state,  and  that  the  obliga- 
tion of  a  contract  is  Impaired,  and  that  a 
party  Is  deprived  of  bis  property  without  due 
process  of  law,  will  not  be  considered  by  the 
8upreme  Court  of  the  United  States  on  writ 
of  error  to  a  state  court,  where  such  conten- 
tions were  not  made  In  the  state  court  until 
after  the  ease  had  been  remitted  to  the  trial 
court  and  application  was  made  for  rehear- 
ing ;  and  the  court  will  not  look  Into  the  rec- 
ord to  determine  whether  the  existence  of 
such  constitutional  questions  was  necessarily 
Involved. 

[No.  100.] 

Argued  Mareh  11, 1901.  Decided  April  8, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina,  to  review  a  deci- 
sion affirming  a  judgment  in  an  action  for  a 
penalty.  Dismissed. 

See  same  case  below,  56  S.  C.  280,  84  S.  E. 
400. 

Statement  by  Mr.  Justice  White  t 
This  action  was  commenced  in  the  court  of 
common  pleas  of  Darlington  county,  South 
Carolina,  by  Welling  and  Bonnoitt,  to  re- 
cover of  the  Eastern  Building  &  Loan  Asso- 
ciation of  Syracuse,  New  York,  the  penalty 
provided  by  the  statutes  of  South  Carolina 
lor  wrongfully  failing  to  enter  in  the  proper 
office  satisfaction  of  a  mortgage  which  had 
been  executed  by  Welling  and  Bonnoitt  to  the 
association. 

The  controversy  presented  by  the  issue 
joined  was  whether  the  mortgage  in  question 
secured  merely  the  payment  of  seventy-eight 
promissory  notes,  each  maturing  monthly, 
and  aggregating  $6,065.10,  or  whether  in  ad- 
dition such  mortgage  secured  the  payment  of 
the  dues  and  assessments  upon  certain 
shares  of  stock  in  said  association  which  had 
been  subscribed  for  by  Welling  and  Bonnoitt. 
The  trial  court  ruled  that  the  mortgage  se- 
cured only  payment  of  the  notes.  A  judg- 
ment entered  in  favor  of  the  plaintiff  upon 
the  verdict  of  a  jury  was  subsequently  af- 
firmed by  the  supreme  court  of  South  Caro- 
lina. 66  S.  C.  280,  84  S.  E.  409.  Thereupon 
a  writ  of  error  was  allowed. 


Messrs.  Wm.  Hepburn  Russell,  Wm.  B. 
Wimsloto,  and  D.  A.  Pierce  for  plaintiff  in  er- 
ror. J 

*  Mr.  Henry  A.  M.  Smith  for  defendants* 

in  error. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court: 

Hie  Federal  questions  asserted  to  be  pre- 
sented by  the  record  are  in  substance  the  fol- 
lowing: 

1.  That  the  supreme  court  of  South  Caro- 
lina, by  its  decision,  refused  full  faith  and 
credit  to  public  acts  of  the  state  of  New 

York; 

2.  That  by  such  decision  the  obligation  of 
a  contract  was  impaired;  and, 

3.  That  the  decision  deprived  the  plain- 
tiff in  error  of  its  property  without  do* 
process  of  law. 

While  in  various  forms,  in  the  trial  court, 
the  association  in  effect  claimed  that  the  law 
of  its  incorporation  formed  a  part  and  par- 
cel of  the  mortgage  contract,  and  that  the  de- 
cisions of  the  courts  of  New  York  respecting 
the  powers  and  contracts  of  associations 
thus  incorporated  should  be  given  effect,  no- 
where does  it  appear  that  it  was  claimed 
that  to  refuse  to  concur  in  the  view  stated 
would  operate  to  deny  the  protection  of  the 
Constitution  of  the  United  States.  The 
trial  court  disposed  of  the  case  solely  upon 
what  it  regarded  as  the  plain  import  of  the 
terms  of  the  contract,  irrespective  of  the  laws 
of  New  York  and  the  decisions  of  the  New 
York  courts,  yet  in  the  numerous  exceptions 
predicated  on  the  rulings  of  that  court  there 
was  not  contained,  either  directly  or  indi- 
rectly, any  contention  that  rights  of  the  as- 
sociation protected  by  the  Constitution  of 
the  United  States  had  been  invaded.  It  was 
not  until  after  the  supreme  court  of  South 
Carolina  construed  the  mortgage  contract  in 
accord  with  the  claim  of  the  plaintiffs,  and 
that  court  had  hence  affirmed  the  judgment 
of  the  trial  court  and  remitted  the  cause  to 
that  court,  that,  in  an  application  for  a  re- 
hearing, numerous  grounds  were  set  forth  In 
which  were  contained  assertions  that  the  ad- 
verse decision  of  the  supreme  court  of  the 
state  was  in  conflict  with  several  clauses  of 
the  Constitution  of  the  United  States.  But 
this  came  too  late.  Bobl  v.  Jamison,  155  U. 
S.  416,  39  L.  etl.  206.  15  Sup.  Ct  Rep.  357; 
Winona  &  Bt.  P.  Land  Co.  v.  Minnesota,  150 
U.  S.  540,  40  L.  ed.  252,  16  Sup.  Ct  Rep.  88^ 
and  cases  cited.  + 

*  The  assertion  that  although  no  Federal* 
question  was  raised  below,  and  although  the 
mind  of  the  state  court  was  not  directed  to 
the  fact  that  a  right  protected  by  the  Consti- 
tution of  the  United  States  was  relied  upon, 
nevertheless  that  it  is  our  duty  to  look  into 
the  record  and  determine  whether  the  exis- 
tence of  such  a  claim  was  not  necessarily  in- 
volved,— is  demonstrated  to  be  unsound  by  a 
conclusive  line  of  authority.  Spies  v.  Illi- 
nois, 123  U.  S.  131,  181,  sub  worn.  Ba  ports 
Spies,  81  L.  ed.  80,  91,  8  Sup.  Ct.  Rep.  21 1 
French  v.  Hopkins,  124  U.  8.  524,  81  L.  ed. 
630,  8  Sup.  Ct  Rep.  689;  Chapped  v.  Brad- 
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thaw,  128  U.  S.  132.  32  L  ed.  369,  9  Sup. 
Ct.  Rep.  40;  Baldwin  v.  Kansas,  129  IT.  S. 
52,  32  L.  ed.  640, 9  Sup.  Ct  Rep.  193;  Leeper 
v.  Texas,  139  U.  S.  462,  35  L  ed.  225,  11  Sup. 
Ct  Rep.  577;  F.  O.  Oxley  Stave  Co.  v.  But- 
ler County,  166  U.  S.  648,  41  L.  ed.  1149,  17 
Sup.  Ct  Rep.  709;  Columbia  Water  Power 
Co.  v.  Columbia  Eleotrio  Street  R.  Light  & 
Power  Co.  172  U.  S.  488,  43  L.  ed.  525,  19 
Sup.  Ct.  Rep.  247. 

The  error  involved  in  the  argument  arises 
from  failing  to  observe  that  the  particular 
character  of  Federal  right  which  is  here  as- 
serted is  embraced  within  those  which  the 
statute  requires  to  be  "specially  set  up  or 
claimed."  The  confusion  of  thought  in- 
volved in  the  proposition  relied  upon  is  very 
clearly  pointed  out  in  the  authorities  to 
which  we  have  referred,  and  especially  in 
the  latest  case  cited,  Columbia  Water  Power 
Co.  v.  Columbia  Eleotrio  Street  R.  Light  <t 
Power  Co. 

Dismissed  for  want  of  jurisdiction. 


(181  U.  S.  49) 

SUPREME  LODGE,  KNIGHTS  OP 
PYTHIAS  OP  THE  WORLD,  Plff. 
in  Err., 

v. 

LILLIAN  H.  BECK. 

Insurance — death  by  suicide — violation  or 
attempted  violation  of  criminal  law- 
use  of  gun  to  illustrate  testimony  of  wit- 
ness— estoppel  by  proofs  of  loss. 

1.  The  refusal  of  the  trial  court  to  direct  a 
verdict  for  the  defendant  In  an  action  on  a 
life  Insurance  policy  on  the  ground  of  a  vio- 
lation of  the  policy  by  suicide  will  not  be 
ground  of  reversal  after  verdict  and  Judgment 
for  the  plaintiff  on  the  policy,  where  the  facta 
do  not  show  beyond  dispute  that  suicide  was 
committed. 

i.  The  killing  of  a  person  by  the  discharge  of 
a  gun  which  he  was  carrying,  while  at  a  place 
to  which  he  had  gone  to  get  his  wife  to  re- 
turn home,  although  he  may  have  Intended  to 
use  violence  against  her  If  she  refused,  and 
while  he  was  coming  out  of  an  outdoor  closet 
Into  which  he  had  gone  after  making  some 
disturbance,  does  not  constitute  a  case  of 
death  while  violating  or  attempting  to  vio- 
late any  criminal  or  penal  law,  although  he 
may  have  Intended  to  use  violence  against 
her  If  she  refused,  since  his  act  In  going  into 
and  coming  out  of  the  closet  was  In  no  man- 
ner connected  with  or  part  of  an  attempt  to 
carry  out  any  criminal  purpose. 

S.  A  party  who  produces  a  gun  for  his  wit- 
ness to  use  In  connection  with  his  testimony 
respecting  the  death  of  a  person  by  the  dis- 
charge of  a  gun  that  he  was  carrying  cannot 
complain  If  the  other  party  uses  the  same  gun 
for  the  purposes  of  other  Illustration,  with- 
out giving  proof  to  Identify  this  with  the  gun 
that  caused  the  death, — especially  when  the 
latter  party  gives  some  testimony  tending, 
though  perhaps  only  slightly,  to  Identify  it. 

4.  A  statement  In  proofs  of  loss  on  a  life  In- 
surance policy,  to  the  effect  that  death  was 
caused  by  suicide,  If  made  under  a  misap- 
prehension of  the  facts,  will  not  estop  the 
beneficiary  from  proving  that  death  was  not 
caused  by  suicide. 


[No.  194.] 

Submitted  Monk  IS,  1901.  Derided  April 
8, 1901. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decision  affirming  a  judgment 
for  plaintiff  in  an  action  for  life  insurance. 
Affirmed. 

See  same  case  below,  36  C.  C.  A.  467,  94 

Fed.  Rep.  751. 

Statement  by  Mr.  Justice  Brewer: 

On  April  5,  1895,  a  certificate  of  member- 
ship, in  the  amount  of  $3,000,  was  issued 
by  the  plaintiff  in  error  to  Frank  E.  Beck, 
payable  on  his  death  to  his  widow,  Lillian 
H.  Beck.  The  application  for  membership 
contained  this  stipulation: 

"It  is  agreed  that  if  death  shall  result  by 
suicide,  whether  sane  or  insane,  voluntary 
or  involuntary,  or  if  death  is  caused  or  su- 
perinduced by  the  use  of  intoxicating  liq- 
uors or  by  the  use  of  narcotics  or  opiates,  or 
in  consequence  of  a  duel,  or  at  the  hands 
of  justice,  or  in  violation  of  or  attempt  to 
violate  any  criminal  law,  then  there  shall 
be  paid  only  such  a  sum  in  proportion  to 
the  whole  amount  of  the  certificate  as  the 
matured  life  expectancy  at  the  time  of  such 
death  is  to  the  entire  expectancy  at  date  of 
acceptance  of  the  application  by  the  board 
of  control."  S 
*  On  October  31,  1896,  he  was  killed  by  the* 
discharge  of  a  gun  at  the  time  held  in  his 
hands.  After  his  death  a  coroner's  jury 
found  that  he  died  "by  shooting  himself  in 
the  head  with  a  double-barrel  shotgun,  with 
the  purpose  and  intent  of  committing  sui- 
cide, while  temporarily  insane,  due  proba- 
bly to  the  use  of  intoxicants.  That  the 
shooting  was  done  in  the  outside  water- 
closet  of  the  premises  now  occupied  by  the 
family  of  C.  B.  Nolan,  and  that  he  threat- 
ened to  kill  his  wife  before  killing  himself.'' 
Proofs  of  death  were  furnished  by  his 
widow,  in  which  question  14  and  answer 
were  as  follows:  "14.  Was  death  caused 
by  suicide  or  violence  or  from  other  than 
natural  causes  t    A.  Suicide." 

On  April  13,  1897,  an  action  was  com- 
menced in  the  district  court  of  the  first  ju- 
dicial district  of  the  state  of  Montana,  in 
and  for  the  county  of  Lewis  and  Clark,  by 
his  widow,  to  recover  $3,000,  the  amount  of 
the  insurance.  This  action  was  removed  by 
the  defendant  to  the  circuit  court  of  the 
United  States  for  the  district  of  Montana. 
The  answer  set  up  specifically  that  the  in- 
sured died  from  "self-destruction  and  sui- 
cide," and,  further,  "that  prior  to  said  Beck 
taking  his  own  life  said  Beck  was  attempt- 
ing to  and  did  violate  the  criminal  law* 
of  the  state  of  Montana."  In  the  circuit 
court  a  trial  was  had,  which  resulted  in  * 
verdict  and  judgment  for  plaintiff.  The 
judgment  was  taken  by  the  defendant  to  the 
United  States  circuit  court  of  appeals  for 
the  ninth  circuit,  and  by  that  court  affirmed 
May  16,  1899,  36  C.  0.  A.  467,  94  Fed.  Rep. 
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751,  to  reverse  which  judgment  of  affirm- 
ance this  writ  of  error  was  sued  out. 


Mr.  Carlo*  8.  Hardy  for  plaintiff  in  er- 
ror. 

Mr.  O.  B.  Nolan  for  defendant  in  error, 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  principal  question  discussed  by  coun- 
sel for  plaintiff  in  error,  and  the  important 
question  in  the  case  is  whether  the  trial 
2  court  erred  in  refusing  a  peremptory  in- 
-*  struction  to  find  a*verdict  for  the  defendant. 
It  is  said  that  the  testimony  established  the 
fact  of  suicide,  and  that  there  was  no  suffi- 
cient doubt  in  respect  thereto  to  justify  a 
submission  of  the  question  to  a  jury.  We 
have  recently  had  before  us  a  case  coming, 
like  this,  from  the  trial  court,  through  the 
court  of  appeals  {Patton  v.  Texas  d  P.  R. 
Co.  179  TJ.  S.  658,  ante,  p.  275,  21  Sup.  Ct. 
Rep.  275),  in  which  the  action  of  the  trial 
court  in  directing  a  verdict  was  rigorously 
attacked  as  an  invasion  of  the  province  of 
the  jury  to  determine  every  question  of 
fact.  That  case  stands  over  against  this, 
for  there  the  trial  court  directed  a  verdict. 
Here  it  refused  to  direct  one.  In  each  case 
its  action  was  approved  by  the  court  of  ap- 
peals. In  that  case,  although  the  question 
waa  doubtful,  we  sustained  the  rulings  of 
the  lower  courts;  and  the  considerations 
which  then  controlled  us  compel  a  like  ac- 
tion in  the  present  case.  We  said  that  a 
trial  court  had  the  right,  under  certain  con- 
ditions, to  direct  a  verdict  one  way  or  the 
other  (citing  several  cases  to  that  effect), 
but  added: 

"It  is  undoubtedly  true  that  cases  are  not 
to  be  lightly  taken  from  the  jury;  that  ju- 
rors are  the  recognized  triers  of  questions 
of  fact;  and  that,  ordinarily,  negligence  is 
so  far  a  question  of  fact  as  to  be  properly 
submitted  to  and  determined  by  u 
Richmond  <t  D.  R.  Co.  v.  Powers,  149  U.  S. 
43,  37  L.  ed.  642,  13  Sup.  Ct  Rep.  748. 

"Hence  it  is  that  seldom  an  appellate 
court  reverses  the  action  of  a  trial  court 
in  declining  to  give  a  peremptory  instruc- 
tion for  a  verdict  one  way  or  the  other.  At 
the  same  time,  the  judge  is  primarily  re- 
sponsible for  the  just  outcome  of  the  trial. 
He  is  not  a  mere  moderator  of  a  town  meet- 
ing, submitting  questions  to  the  jury  for  de- 
termination, nor  simply  ruling  on  the  ad- 
missibility of  testimony,  but  one  who  in  our 
jurisprudence  stands  charged  with  full  re- 
sponsibility. He  has  the  same  opportunity 
that  jurors  have  for  seeing  the  witnesses, 
for  noting  all  those  matters  in  a  trial  not 
capable  of  record;  and  when  in  his  delib- 
erate opinion  there  is  no  excuse  for  a  ver- 
dict save  in  favor  of  one  party,  and  he  so 
rules  by  instructions  to  that  effect,  an  ap- 
pellate court  will  pay  large  respect  to  his 
judgment.  And  if  such  judgment  is  ap- 
proved by  the  proper  appellate  court,  this 
court,  when  called  upon  to  review  the 
proceedings  of  both  courts,  will  rightfully 
■be  much  influenced  by  their  concurrent  opin- 


ions." P.  660,  ante,  p.  276,  Sup.  Ct.  Rep, 
p.  276.  g 
•  Whether  the  deceased  committed  suicide* 
was  a  question  of  fact,  and  a  jury  is  the 
proper  trier  of  such  questions.  It  is  not 
absolutely  certain  that  the  deceased  com- 
mitted suicide.  The  following  are  the  facts, 
at  least,  from  the  testimony,  the  jury  was 
warranted  in  finding  them  to  be  the  facts: 
The  deceased  and  his  wife  had  been  mar- 
ried some  six  years.  They  had  one  child,  a 
little  girl,  of  whom  he  was  very  fond.  They 
lived  happily  together  except  when  he  was 
drinking,  and  then  he  became  irritable,  and 
they  quarreled.  For  six  weeks  prior  and 
up  to  four  days  before  his  death  he  had  not 
been  drinking.  The  only  evidence  that  he 
ever  thought  of  taking  his  life  i«  the  testi- 
mony of  a  domestic  who  had  worked  in  the 
family  for  two  or  three  years,  but  had  left 
a  year  and  four  months  before  his  death, 
that  when  once  she  called  his  attention  to 
the  fact  that  he  was  drinking  heavily  his 
reply  was  that  "a  man  that  nas  as  much 
trouble  as  he  had,  the  sooner  the  end  came 
the  better,"  and  a  similar  remark  at  another 
time,  that  such  a  man  "would  be  better  off 
dead  than  living."  Two  days  before  his 
death  his  wife  left  her  home  and  went  to  a 
neighbor's.  He  tried  to  persuade  her  to  re- 
turn, but  she  refused  to  do  so  while  he 
was  drinking.  There  were  two  guns  in  his 
house,  one  a  single-barrel  shotgun,  belong- 
ing to  his  wife,  and  one  a  double-barrel 
shotgun,  his  own.  The  domestic  then  em- 
ployed had  concealed  both  by  direction  of 
Mrs.  Beck.  The  day  before  the  killing  he 
went  to  a  store  in  the  city  and  hired  a 
gun.  He  was  at  home  the  day  of  his  death, 
sleeping  a  good  deal.  Late  in  the  after- 
noon he  got  up  and  called  for  his  gun,  say- 
ing he  was  going  hunting.  Evidently  hi  got 
his  own  gun  or  the  gun  he  had  hired  the 
day  before.  In  the  evening  he  went  to  the 
house  where  his  wife  was  staying  and 
sought  admission.  A  friend  was  with  him. 
Admission  was  refused.  He  became  demon- 
strative, and  a  call  was  made  for  a  police- 
man, who  soon  came  in  a  hack.  The  break- 
ing of  glass  suggested  that  he  had  gotten 
into  the  house.  The  policeman  went  inside, 
when  the  hack  driver  who  had  brought  the 
policeman  called  out  that  the  deceased  had 
gone  into  the  back  yard  and  into  a  water- 
closet.  The  hack  driver  heard  him  go  into 
the  closet,  and  after  a  minute  or  so  heanK 
him  step  outside,  and  immediately  the  gune 
was  discharged,  and  on  examination*  he* 
was  found  with  the  upper  part  of  his  head 
shot  off.  It  was  so  dark  that  no  one  saw 
the  circumstances  of  the  shooting.  Wheth- 
er it  was  accidental  or  intentional  is  a  mat- 
ter of  surmise.  The  undertaker  testified 
that  there  was  a  mark  on  the  face  under  the 
left  eye  as  though  the  face  had  been  pressed 
to  the  barrel  of  the  gun;  that  there  were  no 
powder  marks  on  the  face  as  there  would 
have  been  had  the  gun  not  been  held  close 
to  the  skin.  But  whether  that  mark,  if  it 
came  from  the  gun,  was  because  he  delib- 
erately placed  his  head  on  the  top  of  the 
gun,  or,  as  a  drunken  man,  stumbled  and 
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fell  against  it,  is  a  matter  of  conjecture. 
There  was  a  dispute  aa  to  whether,  In  view 
of  the  length  of  the  gun  and  the  shortness 
of  his  arm,  he  could  nave  reached  the  trig- 
ger without  the  aid  of  a  pencil  or  piece  of 
wood,  no  trace  of  which  was  found,  or  in- 
deed looked  for.  Under  those  circumstances 
it  is  impossible  to  say  that  beyond  dispute 
he  committed  suicide.  The  discharge  of  the 
gun  may  as  well  have  happened  from  the 
careless  conduct  of  a  drunken  man  as  from 
an  intentional  act.  At  any  rate,  the  ques- 
tion was  one  of  fact,  and  the  jury  found 
that  he  did  not  commit  suicide,  and  after 
its  finding  has  been  approved  by  the  trial 
court  and  the  court  of  appeals  we  are  not 
justified  in  disturbing  it. 

Neither  can  it  be  said  that  death  came 
"in  violation  of  or  attempt  to  violate  any 
criminal  law."  Before  he  left  home  with 
the  gun  he  said  he  was  going  hunting. 
While  from  his  conduct  he  apparently 
changed  his  mind,  and  doubtless  went  to  the 
house  where  his  wife  was  stopping  with  the 
view  of  persuading  or  compelling  her  to  re- 
turn home,  and  may  have  intended  violence 
against  her  if  she  refused,  yet  the  death 
resulted,  not  as  a  consequence  of  any  viola- 
tion or  attempt  to  violate  the  criminal  law. 
In  this  respect  the  court  charged  the  jury 
as  follows: 

"Here  is  an  instruction  asked  which  I 
refuse,  and  I  wish  to  state  here  that  is  the 
instruction  that  if  Frank  E.  Beck  was  vio- 
lating any  law  at  the  time  he  was  killed, 
why  under  the  policy  he  cannot  recover — 
under  the  by-laws.  As  I  understand  that 
by-law,  it  must  be  a  case  where  a  man  is 
in  the  act  of  violating  the  law.  For  in- 
stance, if  a  man,  in  breaking  into  a  house 
is  killed  in  the  act,  he  cannot  recover.  If 
a  man  is  in  a  quarrel  and  gets  killed  he 
g  cannot  recover.  But  if  a  man  contemplat- 
•  ing*that  he  was  going  to  kill  his  wife  if  she 
didn't  go  home  with  him,  but  was  not  in 
the  act  and  doing  that  at  the  time  he  was 
killed,  that  clause  of  the  policy  does  not 
apply." 

This  instruction  correctly  states  the  law. 
The  death  must  in  some  way  come  as  a  con- 
sequence of  the  violation  or  attempted  vio- 
lation of  the  criminal  law,  and  the  stipula- 
tion does  not  apply  when  it  is  simply  con- 
temporaneous and  in  no  manner  connected 
with  the  alleged  violation  or  attempt  to 
violate.  For  instance,  if  the  deceased  had 
started  with  the  avowed  intent  to  kill  his 
wife,  and  while  walking  down  the  street 
a  tree  had  fallen  and  killed  him,  the  fact 
that  he  was  starting  upon  an  intentional 
violation  of  the  law  would  not  make  this 
stipulation  applicable,  because  the  cause  of 
his  death  would  be  entirely  disconnected 
from  the  criminal  act.  So  here,  whatever 
may  have  been  the  general  thought  and  pur- 
pose running  in  his  mind  as  he  went  to  the 
house  where  his  wife  was,  his  act  in  going 
into  and  stepping  out  of  the  water-closet 
was  in  no  manner  connected  with  or  part  of 
an  attempt  to  carry  out  any  criminal  pur- 
pose, ana  at  that  time  came  the  shot,  in- 
tentional or  accidental,  which  killed  him. 


These  are  the  substantial  matters  pre- 
sented in  the  record.  There  are  one  or  two 
minor  questions.  For  instance,  when  the 
undertaker  was  on  the  witness  stand,  the 
defendant  produced  a  gun,  and  asked  him  to 
show  the  jury  how  the  mark  which  he  said 
he  found  on  the  face  of  the  deceased  could 
be  caused,  and  the  gun  was  used  for  that 
purpose.  On  cross-examination  it  appeared 
that  his  arm  was  not  long  enough  to  reach 
the  trigger,  and,  therefore,  to  fire  it  off  in 
the  position  in  which  he  had  placed  it,  he 
needed  a  pencil  or  something  of  that  kind. 
Subsequently,  the  plaintiff  introduced  testi- 
mony tending  to  show  the  length  of  the  arm 
of  the  deceased  and  the  improbability  of  his 
being  able  to  reach  the  trigger,  with  his 
face  on  the  muzzle,  as  described  by  the  un- 
dertaker, which  testimony  was  objected  to 
on  the  ground  that  the  gun  had  not  been 
identified  as  the  one  which  bad  caused  the 
death,  but  the  objection  was  overruled  and 
the  testimony  admitted.  There  was  testi- 
mony subsequently  offered  by  her  as  to  its 
identity,  but  that  testimony  was,  to  say  the 
least,  not  clear  and  satisfactory,  so  that  its 
cannot  be  said  that  the  gun  was  fully  iden-* 
tilled  as  the  one  which  caused  his  death. 
Still,  we  cannot  think  that  this  furnishes  a 
sufficient  ground  for  reversing  the  judgment. 
The  defendant  produced  the  gun,  and  while 
it  cannot  be  said  that  the  mere  production 
carried  with  it  a  declaration  that  this  was 
the  gun  which  caused  the  death,  yet  it  cer- 
tainly suggested  the  fact;  and  if  not  so  it 
ought  to  have  offered  testimony  to  that  ef- 
fect. It  presented  the  gun  for  use  and  il- 
lustration before  the  jury,  and  there  was  no 
material  error  in  permitting  the  plaintiff  to 
use  the  same  gun  for  the  purposes  of  other 
illustration,  especially  when  she  followed 
that  with  testimony  tending,  although,  per- 
haps, only  slightly,  to  identify  it. 

Another  matter  is  this:  The  plaintiff  la 
her  proofs  of  loss  stated  that  the  deceased 
came  to  his  death  by  suicide,  and  to  that 
effect  was  the  verdict  of  the  coroner's  jury. 
With  respect  to  this  matter  the  court 
charged  that  there  was  no  estoppel ;  that  the 
plaintiff  could  explain  the  circumstances 
under  which  she  signed  the  statement,  and 
that  while  standing  alone  it  would  justify  a. 
verdict  for  the  defendant,  yet  if  explained, 
and  the  jury  were  satisfied  that  the  death 
did  not  arise  from  suicide,  she  was  not  con- 
cluded by  this  declaration.  We  see  no  error 
in  this  ruling.  None  of  the  elements  of  estop- 
pel enter  into  the  declaration.  The  condition 
of  the  defendant  was  not  changed  by  it, 
and  if  under  a  misapprehension  of  farts  she 
made  a  statement  which  was  not  in  fact 
true,  she  could  explain  the  circumstances 
under  which  she  made  the  statement  and  in- 
troduce testimony  to  establish  the  truth. 

Some  other  matters  are  mentioned  in  the 
brief  of  plaintiff  in  error,  but  nothing  that 
we  deem  of  sufficient  importance  to  deserve 
notice.  We  see  no  error  in  the  judgment, 
and  it  it  affirmed. 
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JOHN  HANCOCK  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  Plff.  in  flrr, 
». 

WILLIAM  M.  WARREN. 

Constitutional  late — insurance — statute  as  to 
effect  of  false  answers  by  applicant. 

The  power  of  the  legislature  to  define  the  pub- 
lic policy  of  toe  state  In  respect  to  life  In- 
surance, and  to  Impose  conditions  on  the 
transaction  of  business  by  life  Insurance  com- 
panies within  the  state,  Is  exercised  without 
violation  of  the  Federal  Constitution  by  Ohio 
Eev.  Stat.  1894,  p.  1890,  I  3020,  providing 
that  an  answer  by  an  applicant  shall  not  bar 
recovery  on  the  policy  unless  clearly  proved 
to  be  wilfully  false  and  fraudulently  made 
and  also  material,  and  that  It  Induced  the 
company  to  Issue  the  policy,  and  that  the 
agent  of  the  Insurer  had  no  knowledge  of  the 
falsity  or  fraud  of  such  answer. 

[No.  196.] 

Argued  and  Submitted  March  19,  1901. 
Decided  April  8, 1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  decision  affirm- 
ing a  judgment  in  an  action  on  a  policy  of 
life  insurance.  Affirmed. 

See  same  case  below,  69  Ohio  St  46,  61  N. 
X.  640. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
This  action  was  brought  in  the  common 
pleas  court  of  Delaware  county,  Ohio,  on  a 
policy  of  insurance  issued  September  27, 
1895,  by  the  John  Hancock  Mutual  Life  In- 
surance Company  on  the  life  of  George  E. 
Warren  and  for  the  benefit  of  William  M. 
Warren.  The  insurance  company  resisted 
payment  on  the  ground  that  tie  policy  had 
been  fraudulently  obtained  by  the  decedent, 
is  that  the  answers  made  by  him  in  his  ap- 
plication made  a  part  of  the  policy,  and 
which  were  expressly  warranted  to  be  com- 
plete and  true,  the  policy  providing  that  if 
any  of  the  statements  were  untrue  it  should 
be  void,  were  false,  and  that  he  made  them 
for  the  purpose  of  defrauding  the  insurance 
company,  which  would  not  have  issued  the 
policy  had  it  known  of  the  falsity  of  the  an- 
swers. 

Section  3626  of  the  Revised  Statutes  of 
Ohio  provided  that  "no  answer  to  any  inter- 
rogatory made  by  an  applicant,  in  his  or  her 
application  for  a  policy,  shall  bar  the  right  to 
recover  upon  any  policy  issued  upon  snob  ap- 
plication, or  be  used  in  evidence  upon  any 
trial  to  recover  upon  such  policy,  unless  it  be 
clearly  proved  that  such  answer  is  wilfully 
false  and  was  fraudulently  made,  that  it  is 
material,  and  induced  the  company  to  issue 
Jj  the  policy,  and  that  but  for  such  answer  the 
•  policy  would* not  have  been  issued;  and, 
moreover,  that  the  agent  of  the  company  had 
no  knowledge  of  the  falsity  or  fraud  of  such 
answer."   Rev.  Stat.  Ohio,  1894,  p.  1899. 

The  trial  judge  charged  the  jury  as  fol- 
lows: "This  law,  being  in  force  at  the  time 
-this  policy  of  insurance  was  taken  out,  is 
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applicable  to  the  policy  of  insurance  Involved 
in  this  case.  And  is  applicable  to  the  ques- 
tions and  answers  in  the  application  that  by 
the  terms  of  the  policy  are  made  express 
warranties,  as  well  as  those  that  are  not." 
The  defendant  duly  excepted  to  that  portion 
of  the  charge,  and  to  other  portions  of  the 
same  purport.  The  defendant  also  requested 
the  court  to  give  the  jury  the  following  in- 
struction: 'The  policy  or  contract  upon 
which  this  action  is  based,  and  the  applica- 
tion made  by  George  E.  Warren  for  the  same, 
constitute  a  warranty  that  all  answers  by 
said  Warren  contained  therein  are  true;  and 
if  any  one  or  more  of  said  answers  is  untrue, 
though  made  without  actual  fraud,  and  un- 
der an  innocent  misapprehension  of  the  pur- 
port of  the  questions  and  answers,  no  con- 
tract of  insurance  is  thereby  made,  and  the) 
contract  is  void  ab  initio,  and  your  verdict 
will  be  for  the  defendant"  The  court  de- 
clined to  give  this  instruction,  and  defendant 
duly  excepted. 

The  jury  returned  a  verdict  for  the  plain- 
tiff, and  judgment  was  entered  thereon, 
which  was  affirmed  by  the  circuit  court,  and 
finally  by  the  supreme  court  of  Ohio.  John 
Hancock  Hut.  L.  Ins.  Co.  v.  Warren,  69  Ohio 
St  46,  61  N.  E.  640. 

Messrs.  George  K.  Nash,  W.  Z,  Davis, 
and  Louis  G.  Addison  for  plaintiff  in  er- 
ror. 

Messrs.  John  S.  Jones,  W.  B.  Jones,  and 
F.  M.  Marriott  for  defendant  in  error. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

In  State  ex  rel.  Richards  v.  Aekerman,  61 
Ohio  St  163,  24  L.  R.  A.  298,  37  N.  E.  828, 
it  was  ruled  that  as  foreign  insurance  com- 
panies and  associations,  whether  incorpo- 
rated or  not  before  commencing  business  in|* 
the  state,  were'required  to  obtain  a  certifl-* 
cate  of  authority  to  do  so,  which  conferred 
on  the  company  or  association  receiving  it 
the  right  and  privilege  of  carrying  on  its 
business  in  the  state,  the  privilege  so  con- 
ferred was  a  franchise.  In  the  course  of  the 
opinion  the  court  quoted  with  approval, 
from  Spelling  on  Extraordinary  Relief,  as 
follows:  "Where,  by  statute,  the  legal  ex- 
ercise of  a  right  which  at  common  law  was 
private,  is  made  to  depend  upon  compliance 
with  conditions  interposed  for  the  security 
and  protection  of  the  public,  the  necessary 
inference  is  that  it  is  no  longer  private,  but 
has  become  a  matter  of  public  concern,  that 
is,  a  franchise,  the  assumption  and  exercise 
of  which,  without  complying  with  the  condi- 
tions prescribed,  would  be  a  usurpation  of  a 
public  or  sovereign  function.  .  .  .  There 
was  no  class  of  business  the  transaction  of 
which,  ae  a  matter  of  private  right,  was  bet- 
ter recognized  at  common  law  than  that  of 
making  contracts  of  insurance  upon  the  lives 
of  individuals.  But  now,  by  statute,  in  al- 
most if  not  quite  all  the  states,  stringent  re- 
quirements as  to  security  of  the  persons  deal- 
ing with  insurers  and  the  making  and  filing 
reports  of  public  officers  for  public  infonna- 
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tion  are  pro  Tided,  and  moat  be  strictly  ob- 
served and  complied  with  before  any  person, 
association,  or  corporation  may  make  any 
contract  of  life  insurance.  The  effect  of 
such  statute  is  to  make  that  a  franchise 
which  previously  had  been  a  matter  purely 
of  private  right." 

In  the  present  ease  the  supreme  court  of 
Ohio  sustained  the  constitutionality  of  { 
S625  of  the  Revised  Statutes,  which  was  in 
force  at  the  time  this  policy  was  issued,  upon 
the  ground  that  the  state  had  a  right  "to  pre- 
scribe the  terms  and  conditions  upon  which 
it  grants  such  franchise ;  and  the  insurance 
company,  having  accepted  the  franchise  with 
its  terms  and  conditions,  is  bound  thereby, 
and  must  accept  the  burdens  with  the  bene- 
fits." The  legal  effect  was  held  to  be  the 
same  "as  if  the  section  was  copied  into  and 
made  a  part  of  the  policy."  And  it  was  said 
that  the  statute  had  also  been  held  consti- 
tutional in  National  L.  Ins.  Co.  v.  Brobst,  56 
Ohio  St  728,  49  N.  E.  1113,  where  no  opin- 
ion seems  to  have  been  delivered. 
The  section  in  question  applies  to  all  life 
J»  insurance  companies  doing  business  in  the 
*  state  of  Ohio,  and  the  state  can  certainly* do 
with  foreign  corporations  what  it  may  do 
with  corporations  of  its  own  creation. 

In  Orient  In*.  Co.  v.  Dagqs,  172  U.  S.  S57, 
43  L.  ed.  652,  19  Sup.  Ct.  Rep.  281,  we  held 
that  provisions  in  the  Revised  Statutes  of 
Missouri,  that  "in  all  suits  brought  upon 
policies  of  insurance  against  loss  or  damage 
by  fire,  hereafter  issued  or  renewed,  the  de- 
fendant shall  not  be  permitted  to  deny  that 
the  property  insured  thereby  was  worth  at 
the  time  of  the  issuing  of  the  policy  the  full 
amount  insured  therein  on  said  property," 
etc. ;  and  "that  no  condition  in  any  policy  of 
insurance  contrary  to  such  provision  [of  this 
article]  shall  be  legal  or  valid," — were  not  in 
conflict  with  the  Constitution  of  the  United 
States.  And  this  was  affirmed  in  Vew  York 
L.  Int.  Co.  v.  Cravens,  178  U.  S.  389,  44  L. 
ed.  1116,  20  Sup.  Ct  Rep.  962. 

In  Waters-Pierce  OH  Co.  v.  Tetcos,  177  U. 
S.  28.  44  L.  ed.  G57,  20  Sup.  Ct  Rep.  618, 
where  a  statute  of  Texas  was  assailed  on  the 
ground  that  it  took  away  the  liberty  of  con- 
tract Mr.  Justice  McKenna,  delivering  the 
opinion  of  the  court,  said :  "The  plaintiff  in 
error  is  a  foreign  corporation,  and  what 
right  of  contracting  has  it  in  the  state  of 
Texas  T  This  is  the  only  inquiry,  and  it  can- 
not find  an  answer  in  the  rights  of  natural 
persons.  It  can  only  And  an  answer  in  the 
rights  of  corporations  and  the  power  of  the 
state  over  them.  What  those  rights  are, 
and  what  that  power  is,  has  often  been  de- 
clared by  this  court  A  corporation  is  the 
creature  of  the  law,  and  none  of  its  powers 
•re  original.  They  are  precisely  what  the 
incorporating  act  has  made  them,  and  can 
only  be  exerted  in  the  manner  which  that  act 
authorizes.  In  other  words,  the  state  pre- 
scribes the  purposes  of  a  corporation  and  the 
means  of  executing  those  purposes.  The 
purposes  and  means  are  within  the  state's 
control.  This  is  true  as  to  domestic  corpo- 
rations.   It  has  even  a  broader  application 


to  foreign  corporations."  And  as  the  stats 
court  had  held  that  the  statute  was  a  condi- 
tion imposed  on  the  oil  company  on  doing 
business  within  the  state,  it  was  said  of  it 
that  "whatever  its  limitations  were  upon  the 
power  of  contracting,  whatever  its  discrim- 
inations were,  they  became  conditions  of  the 
permit,  and  were  accepted  with  it"  And  sea 
Tullis  v.  Lake  Erie  <£  W.  R.  Co.  176  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct  Rep.  136; 
Equitable  Life  Assur.  Boo.  v.  Clements,  140 
U.  S.  226,  sub  nom.  Equitable  Life  Assur. 
Boo.  v.  Pettus,  35  L.  ed.  497, 11  Sup.  Ct  Rep. 
822. 

It  was  for  the  legislature  of  Ohio  to  define^ 
the  public  policy*of  that  state  in  respect  of* 
life  insurance,  and  to  impose  such  conditions 
on  the  transaction  of  business  by  life  insur- 
ance companies  within  the  state  as  was 
deemed  best.  We  do  not  perceive  any  arbi- 
trary classification  or  unlawful  discrimina- 
tion in  this  legislation,  but  *t  all  events,  we 
cannot  say  that  the  Federal  Constitution 
has  been  violated  in  the  exercise  in  this  re- 
gard by  the  state  of  its  undoubted  power 
over  corporations. 

Judgment  affirmed. 


(181  U.  S.  45) 

NATIONAL  BANK  OP  DAINGERFIELD, 
Plff.  in  Err., 
v. 

O.  W.  RAGLAND. 

Limitation  of  actions — usury  by  national 
bank. 

The  Inclusion  of  usurious  Interest  as  principal 
In  notes  given  to  a  national  banking  associa- 
tion does  not  constitute  a  payment  of  the 
Interest  within  the  meaning  of  U.  8.  Her. 
Stat.  ||  6197,  6198,  so  as  to  start  the  run- 
ning of  the  statute  against  a  right  of  actloa 
to  recover  twice  the  amount  of  the  Interest 
paid;  but  "the  usurious  transaction"  from 
the  date  of  which  the  statute  begins  to  run  Is 
the  time  when  the  usurious  Interest  Is  actual- 
ly paid. 

[No.  200.] 

Submitted  March  18,  1901.   Decided  April 
8,  1901. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Judicial  District  of  Texas 
to  review  a  decision  affirming  a  judgment 
against  a  national  bank  for  usury.  Af- 
firmed. 

See  same  case  below,  61  8.  W.  661. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  M.  Turner  for  plaintiff  in 
error. 

No  brief  filed  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

At  various  times  between  January  l, 
1895,  and  May  22,  1896,  the  defendant  in 
error,  O.  W.  Ragland,  with  sureties,  execut- 
ed promissory  notes  to  the  Daingerfield  Na- 
tional Bank,  for  various  sums  of  money/ 
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loaned  to  said  Ragland.  The  bank  was  a 
national  banking  association  doing  business 
in  Daingerfield,  Morris  county,  Texas.  Each 
original  note  embraced  not  only  the  amount 
of  the  loan  but  interest  to  the  date  of  ma- 
turity of  the  note,  calculated  at  a  rate  high- 
er than  that  allowed  by  law.  Certain  of 
the  notes  were  renewed  from  time  to  time, 

*  the  additional  interest   for   the  extended 

•  period  being  added,  caleulated»also  at  a 
usurious  rate.  The  first  payment  made 
upon  any  of  the  notes  so  executed  was  on 
November  1,  1896,  and  all  the  notes  were 
fully  paid  prior  to  February  14,  1898. 

On  March  28,  1898,  Ragland  filed  a  peti- 
tion in  the  district  court  of  Morris  county, 
Texas,  to  recover  twice  the  amount  of  the 
interest  so  as  aforesaid  paid  by  him,  bas- 
ing his  right  to  recover  upon  the  provisions 
of  $  5198  of  the  Revised  Statutes  of  the 
United  States.  After  deducting  as  an  off- 
set the  amount  of  a  note  executed  by  Rag- 
land  which  had  been  assigned  to  the  bank 
by  the  payee  thereof,  there  was  found  due 
to  Ragland  upon  the  cause  of  action  stated 
in  his  petition  the  sum  of  $252.05;  and  for 
that  amount  with  interest  judgment  was 
entered  in  favor  of  Ragland  in  October, 
1898.  On  appeal  to  the  court  of  civil  ap- 
peals the  judgment  was  affirmed,  and  a  mo- 
tion for  rehearing  was  overruled.  51  S.  W. 
661.  An  application  made  to  the  supreme 
court  of  Texas  for  an  allowance  of  a  writ 
of  error  was  dismissed  for  want  of  juris- 
diction. Thereafter  the  Chief  Justice  of 
the  court  of  civil  appeals  allowed  a  writ  of 
error,  and  the  case  is  now  here  for  review. 

In  the  assignments  of  error  contained  in 
the  record  it  is  conceded  by  counsel  for  the 
plaintiff  in  error,  and  the  record  fully  es- 
tablishes, that  the  interest,  the  subject  of 
this  controversy,  was  paid  to  the  plaintiff 
in  error  less  than  two  years  before  Rag- 
land commenced  his  action.  The  sole  con- 
tention in  this  court  is  that  the  courts  of 
Texas  erroneously  held  that  the  limitation 
of  the  statute  did  not  begin  to  run  until  the 
usurious  interest  was  paid.  That  the  courts 
below,  however,  did  not  commit  error  in 
this  regard  is  shown  by  Brown  v.  Marion 
Vat.  Bank  (1898)  169  U.  S.  416,  42  L.  ed. 
801,  18  Sup.  Ct.  Rep.  395,  where,  constru- 
ing SS  5197  and  5198  of  the  Revised  Stat- 
utes, it  was  held  that  the  "usurious  trans- 
action," from  the  date  of  which  the  limita- 
tion of  the  statute  begins  to  run,  is  the 
time  when  the  usurious  interest  was  actual- 
ly paid,  and  not  the  time  when  it  was 
agreed  that  it  should  be  paid.  This  refutes 
the  argument  relied  on  at  bar,  that  the  in- 
clusion of  the  usurious  interest  as  princi- 
pal in  the  notes  amounted  to  payment  of  the 
interest  within  the  meaning  of  the  statute. 

Judgment  affirmed. 

(181  U.  S.  77)   

ANNA  V.  WHITNEY,  Appr, 
«. 

EDWIN  B.  HAY. 
Trusts — oral  contract  for  land, 
t.   The  failure  of  the  owner  of  premises  to 


Invest  another  with  the  legal  title  In  accord- 
ance with  a  parol  agreement  under  which 
possession  has  already  been  transferred,  and 
his  transfer  of  the  legal  title  to  a  third  party 
In  violation  of  his  agreement  and  with  In- 
tent to  defraud  the  promisee.  Is  such  a  wrong 
as  will  entitle  the  latter  to  a  decree  specifi- 
cally declaring  that  the  grantee  holds  the  title 
In  trust  for  him. 
2.  The  statute  of  frauds  Is  not  violated  by  a 
decree  declaring  a  trust  In  land  conveyed  In 
violation  of  an  oral  contract  under  which.  In 
consideration  of  the  support  of  the  grantor 
and  his  wife  for  life,  the  title  should  be  con- 
veyed, by  will  or  otherwise,  to  the  promisee, 
and  which  has  been  partially  performed  by 
delivery  of  possession  of  the  premises  on  the 
one  hand,  and  on  the  other  by  furnishing 
support  to  the  owners  according  to  the  con- 
tract, since  the  relief  rests,  not  upon  the 
parol  contract,  but  upon  the  equities  arising 
out  of  the  subsequent  acts  and  conduct  of  the 
promisor. 

[No.  112.] 

Argued  November  IS,  16,  1900.  Decided 
April  8,  1901. 

APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  deci- 
sion affirming  a  decree  declaring  a  trust. 
Affirmed. 

See  same  case  below,  15  App.  D.  C.  164. 

Statement  by  Mr.  Justice  Harlan:  » 
*  This  suit  was  brought  to  obtain  a  decree* 
declaring  that  the  defendant  Whitney  held 
in  trust  for  the  plaintiff  Hay  the  title  to 
certain  lots,  with  the  building  thereon,  sit- 
uate on  Corcoran  street  in  the  city  of  Wash- 
ington. 

By  a  final  decree  in  the  supreme  court  of 
the  District  the  relief  asked  was  given,  that 
court  adjudging  that  the  defendant  Whit- 
ney, within  a  time  named,  make,  execute, 
and  acknowledge  a  deed  of  conveyance  of 
the  premises  to  the  plaintiff  Hay,  and  that 
in  default  thereof  the  decree  should  have 
the  same  effect  as  if  such  conveyance  had 
been  made. 

Upon  appeal  to  the  court  of  appeals  of 
the  District  the  decree  of  the  supreme  court 
was  affirmed,  an  elaborate  opinion  on  be- 
half of  the  appellate  court  being  delivered 
by  Mr.  Justice  Shepard.  15  App.  D.  C. 
164,  173. 

The  principal  facts  upon  which  the  plain- 
tiff relies  in  support  of  his  suit  will  appear 
from  the  following  statement  based  upon 
the  record: 

Circumstances  not  necessary  to  be  detailed 
brought  Piper  and  Hay  into  each  other's 
society  while  the  latter  was  in  the  west, 
with  the  result  that  Doctor  and  Mrs.  Piper 
conceived  and  expressed  the  warmest  af- 
fection for  Mr.  ana  Mrs.  Hay,  and  in  many 
ways  indicated  that  they  wished  the  latter 
to  stand  in  the  relation  to  them  of  son  and 
daughter. 

As  early  as  May  27th,  1883,  Hay  and 
wife  received  a  letter  written  by  Mrs.  Piper 
for  herself  and  husband,  which  was  ad- 
dressed, "Dear  Son  Edwin  and  Daughter 
Florence."  It  closed  with  these  words:  "Do 
be  careful,   Daughter  Florence.   As  ever 
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moat  affectionately,  Father   and  Mother 

•  Piper."   These  relations  continued  during 

•  1883,  1884,  and  1886.  And  on  the*23d  day 
of  December,  1885,  Doctor  Piper  wrote  to 
Hay,  addressing  him  as  "My  Dear  Boy." 
After  referring  to  Hay's  then  recent  sick- 
ness, he  said:  "I  wish  that  we  were  in 
Washington  to  look  after  you  a  little — per- 
haps we  could  help  you  some  in  that  direc- 
tion. By  the  way,  what  do  you  think  of 
our  looking  to  your  city  as  a  residence  for 
the  few  years  still  perhaps  left  to  us?  Sup- 
pose I  could  command,  say  $25,000  certain- 
ly, and  perhaps  nearly  as  much  more,  what 
would  you  think  it!  We  have  no  rela- 
tions or  friends  to  whom  we  owe  anything 
as  to  the  final  disposition  of  our  property. 
That  letter  thus  closed:  "Good  night,  with 
much  love  to  you  all,  son,  daughter,  grand- 
children, and  alL" 

Under  date  of  January  11th,  1888,  Piper 
again  wrote  Hay,  addressing  him  as  "Dear 
Son  Ned."  And  on  the  14th  of  January, 
1888,  another  letter,  signed  "Father  and 
Mother  Piper,"  and  addressed  to  "Darling 
Edwin  and  Florence,"  was  written  as  Piper 
and  wife  were  about  to  leave  Chicago  for 
San  Francisco,  in  which  city  the  doctor  was 
to  appear  as  an  expert  witness  in  the  mat- 
ter of  handwriting.  In  that  letter,  which 
was  written  by  Mrs.  Piper  for  herself  and 
husband,  Hay  and  wife  were  informed  that 
a  will  had  been  prepared  and  left  in  the 
custody  of  Judge  Charles  H.  Wood  of  Chi- 
cago, by  which  "we  bequeath  to  you  the 
whole  of  our  property  with  the  exception  of 
a  few  legacies  amounting  to  about  $500." 
In  the  same  letter  it  was  said:  "In  case 
of  Dr.'s  death  Edwin  and  I  are  appointed 
executors  of  the  Dr.'s  will.  In  case  of  our 
death  by  accident  on  the  journey,  Edwin 
will  attend  to  all  business  connected  with 
all  property  left  by  us,  which  with  the  ex- 
ception of  the  legacies  goes  to  Edwin  a* 
above  stated.  He  will  of  course  find  the 
will  deposited  as  above  said  with  Judge 
Wood,  and  with  it  a  schedule  of  properly, 
and  also  a  key  to  box  in  safe  deposit  vault 
of  First  National  Bank,  containing  prop- 
erty as  set  forth  in  schedule  above  noticed. 
Edwin  will  look  after  this  matter  as  soon 
after  our  death  as  possible,  as  there  are 
some  things  in  the  papers  and  the  will 
which  will  need  immediate  attention."  The 
following  postscript  was  added:  "In  case 
gwe  are  killed  on  our  journey,  going  or  re- 

•  turning,  Edwin  will'flnd  in  connection  with 
the  will  what  we  would  desire  to  have  done 
with  our  remains." 

Under  date  of  June  6th,  1886  they  wrote  to 
"Dear  Son  Edwin  and  Daughter  Florence," 
about  the  case  upon  which  the  doctor  had 
been  engaged  as  an  expert  in  handwriting, 
saying:  "He  has  been  very  busy  with  a 
case  which  I  wrote  you  about  in  my  last, 
for  this,  which  required  an  immense  amount 
of  work,  he  received  $5,000;  of  course  this 
is  not  to  be  mentioned  to  anybody  but  our 
children.  The  case  was  won.  That  letter 
closed  with  these  words:  "Good  night  from 
us  both  dear  children.  May  heaven's 
choicest  blessing  be  showered  upon  you.  As 


ever  affectionately,  Mother    and  Father 
Piper." 

Two  days  later,  June  8th,  1886,  they 
wrote  another  letter  addressed  to  "Dear  Son 
Edwin  and  Daughter  Florence,"  in  which 
they  said:  "And  now  dear  children  I  need 
not  tell  you  how  much  we  want  to  see  you 
and  the  darling  children.  .  .  .  when  we 
meet,  which  we  shall  do  some  time  if  noth- 
ing providential  prevents,  when  I  trust  all 
can  he  arranged  to  the  satisfaction  of  you 
our  dear  children  and  ourselves.  .  .  . 
Mr.  Hyde,  to  whom  we  introduced  you,  is 
an  excellent  man,  knows  nothing  of  the  re- 
lation we  bear  to  each  other  particularly; 
only  of  course  we  tell  him  as  we  do  every- 
body that  you  and  yours  are  very  dear  to 
us,  and  that  we  look  upon  you  as  our  chil- 
dren ;  we  did  not  enter  into  further  particu- 
lars." That  letter  closed  with  these  words: 
"We  both  send  you  oceans  of  love  dear  ones, 
let  us  hear  soon,  and  believe  us  to  be  now 
and  ever,  on  this  side  and  the  other  if  per- 
mitted, your  affectionate  father  and  mother, 
R.  U.  and  E.  F.  Piper." 

Other  letters  of  like  character  were  writ- 
ten during  August  and  September,  1886. 
Under  date  of  October  5th,  1888,  Piper  and 
wife  wrote  to  Hay,  saying:  "We  rejoice  to 
hear  that  you  are  all  well,  and  thank  you 
again  dear,  dear  children  for  your  loving 
words,  which  we  well  know  come  from  your 
loving  hearts;  we  fully  appreciate  them  all, 
I  cannot  tell  you  in  words  how  much.  .  .  . 
We  shall  be  most  happy  to  come  to  Wash- 
ington, when  it  is  convenient  all  round, 
more  of  that  dear  Edwin  and  Florence,  if 
we  reach  Chicago  in  safety.  Write  us  when 
you  can,  it  is  always  a  joyful  event  to  usjj 
to  receive  your  dear  letters.*  We  long  to* 
see  you  all,  and  if  we  live  shall  come  when 
you  are  ready;  in  the  meantime  may  heaven 
shower  upon  you  and  yours  its  choicest 
blessings.  Dr.  always  reiterates  all  /  toy. 
I  write  all  letters  for  him  as  that  helps  a 
little.  As  ever  most  affectionately,  Father 
and  Mother  Piper."  "We  know  you  and 
Florence  are  truly  happy  in  each  other,  dear 
Edwin,  and  that  is  one  reason  why  we  love 
you  both  so  much.  As  ever  affectionately, 
Mother  and  Father  Piper." 

Hay  received  another  letter  under  date  of 
November  7th,  1886,  addressed  to  him  aa 
"Dear  Son  Edwin,"  in  which  it  was  said: 
"The  Dr.  sends  you  the  duplicate  of  a  draft. 
The  Dr.  says:  My  legal  friends  here  tell 
me  that  it  would  be  evidence  of  property 
in  the  hands  of  an  administrator  in  case 
of  my  death,  and  of  course  you  would  know 
how  to  collect  it."  Upon  the  back  of  that 
letter  was  the  following  indorsement:  "The 
draft  is  for  $5,300,  fifty-thren  hundred  dol- 
lars. We  have  also  with  us  four  trunks, 
containing  clothes,  and  valise,  microscope 
in  box,  and  two  valises." 

Under  date  of  November  10th,  1886,  Hay 
and  wife  received  another  letter  addressed 
"Dear  Daughter  and  Son,"  in  which  these 
passages  occurred:  "Dr.  is  anticipating 
great  enjoyment  from  rides  with  Edwin,  Jr., 
Now  from  Dr.  He  wishes  me  to  say:  We 
have  now,  in  safety  deposit  vaults,  $20,000 
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In  cash,  besides  u  you  know  the  house  built 
two  years  since,  which  is  worth  $10,000. 
Dr.  is  anxious  about  investment  and  wishes 
you  were  here  to  consult  him  about  it. 
Would  you  think  it  best  to  invest  more 
here!  Please  write  on  receipt  of  this  what 
you  think  of  the  matter,  or  is  best  to  wait 
until  we  come  to  W.  and  then  invest? 
Please  answer  at  once.  As  ever  dear  chil- 
dren, Father  and  Mother  Piper." 

Shortly  after  that  letter  was  written  a 
girl  was  born  to  Hay  and  wife,  and  was 
named  for  Mrs.  Piper.  Under  date  of  De- 
cember 15th,  1886,  Mrs.  Piper,  addressing 
Hay  and  wife  as  "Dear,  Dear  Children,"  on 
behalf  of  "Father  and  Mother  Piper," 
wrote:  "We  are  both  much  pleased  with 
your  kind  tboughtfulness  in  naming  the  dear 
little  one  for  us  both,  the  Piper  for  Dr.  and 
the  Elizabeth  for  me.  .  .  .  Would  you 
both  not  rather  call  her  Elizabeth  Frances 
§  Piper  Hay,  you  could  then  call  the  darling 
•  Frances,  rather  than  by  the  perhaps  old- 
fashioned  name  of  Elizabeth."  This  re- 
quest of  Mrs.  Piper  was  complied  with,  and 
the  baby  was  named  Elizabeth  Frances 
Piper  Hay.  Later,  January  17th,  1887, 
Mrs.  Piper  wrote:  "Dr.  has  for  several 
weeks  called  me  grandma,  and  I  am  very 
proud  of  the  title;  I  forget  sometimes  to 
call  him  grandpa,  but  shall  soon  become  ac- 
customed to  doing  so." 

According  to  the  evidence  of  Hay,  several 
letters  followed  in  relation  to  Doctor  and 
Mrs.  Piper  coming  to  Washington.  The  re- 
sult was  that  Hay  and  his  wife  consented  to 
their  coming  to  Washington.  Under  date 
of  March  11th,  1887,  Mrs.  Piper  wrote  to 
Hay:  "I  feel,  however,  that  the  Dr.  must 
go  somewhere  before  that  time,  and  if  it  is 
not  perfectly  convenient  for  us  to  come  to 
Washington  at  present,  we  will  wait  and 
take  a  short  trip  to  Colorado  or  somewhere 
else.  Now  my  dear  son  and  daughter,  tell 
us  the  exact  truth  with  regard  to  this  mat- 
ter, as  there  should  surely  be  no  hesitation 
in  stating  facts  between  us.  Our  best  love 
to  darling  Florence,  and  the  babies,  and  a 
large  share  from  us  both  for  yourself.  As 
ever  affectionately,  Father  and  Mother 
Piper." 

This  was  followed  by  another  letter,  dat- 
ed March  18th,  1887,  in  which  it  was  said: 
"I  feel  very  anxious  about  him,  I  am  still; 
and  as  physicians  and  friends  all  insisted 
that  a  change  was  better  for  him  than  any- 
thing else,  and  he  is  so  much  attached  to 
you  all,  that  I  ventured  to  press  the  mat- 
ter to  our  children,  so  I  am  sure  you  will 
appreciate.  If  we  live  and  Dr.  is  able,  1 
think  we  will  start  for  W.  some  time  next 
week,  to-day  being  Friday  the  18th.  I  would 
not  come  now  as  you  are  situated  did  I  not 
feel  so  anxious  about  the  Dr.,  and  I  cannot 
get  him  started  for  any  other  place  now,  al- 
though he  did  think  he  would  go  to  Colo- 
rado, but  he  dreads  going  among  strangers. 
As  ever  affectionately,  Father  and  Mother 
Piper." 

Doctor  and  Mrs.  Piper  arrived  at  Wash- 
ington on  the  25th  of  March,  1887,  stopping 
at  Hay's  residence.   Being   asked  under 


what  conditions  or  arrangements  they  came 
to  his  home,  Hay  testified:  "Pursuant  to 
the  conversations  we  had  had  and  the  com- 
munications that  had  passed  between  us 
prior  to  their  arrival,  they  came  to  live  withg 
us  aa  a  mother  and  father  would*  come  to* 
live  with  children,  and  their  dwelling  with 
us  was  conditioned  upon  a  covenant  and 
agreement  entered  into  that  in  considera- 
tion of  permitting  them  to  reside  with  us 
in  this  relationship  during  the  balance  of 
their  lives  and  the  services  and  care  to  be 
given  to  them,  that  he  would  build  a  house 
in  the  city  of  Washington,  District  of  Co- 
lumbia, in  which  we  should  live  together, 
and  that  at  his  death,  not  only  the  house, 
but  all  of  his  property,  should  be  willed  to 
me."  Hay  further  testified:  "And  Doctor 
Piper  further  stated  that  should  I  be  tak- 
en away  that  he  would  provide  for  Mrs. 
Hay  and  the  children  as  if  they  were  his 
grandchildren  and  she  his  daughter,  and 
that  should  both  of  us  be  taken  away  dur- 
ing his  lifetime  that  he  would  likewise  pro- 
vide for  the  children,  and  that  he  would 
rear  and  raise  them,  and  upon  this  Mrs. 
Piper  and  Doctor  Piper,  Mrs.  Hay  and  my- 
self shook  hands,  and  the  Doctor  himself 
called  upon  Heaven  to  witness  the  sincerity 
of  the  agreement."  Being  asked  whether  it 
was  part  of  any  agreement  with  Doctor  and 
Mrs.  Piper  that  they  were  to  pay  board  at 
his  house,  Hay  testified:  "No;  such  a 
thing  as  board  was  absolutely  never  con- 
sidered for  a  moment,  nor,  in  fact,  did  the 
Doctor  ever,  for  himself  or  his  wife,  pay 
one  cent  of  money  to  me  or  Mrs.  Hay  for 
anything,  but  especially  for  board.  Such 
was  not  the  condition  nor  the  agreement  nor 
the  understanding,  as  we  were  not  breaking 
up  our  family  and  our  family  relations  to 
take  boarders,  as  there  was  no  necessity  to 
do  such  a  thing.  .  .  .  The  Doctor  paid 
nothing  whatever  toward  the  running  ex- 
penses of  my  house  in  any  way  whatever 
or  for  anything,  except,  it  occurs  to  me,  at 
one  time  while  we  were  away  during  a  few 
weeks  in  the  summer  he  asked  if  the  hired 
manservant  might  return  to  wait  upon  him ; 
and,  if  so,  he  would  pay  to  him  the  sum  of 
$10  per  month.  I  don't  know  how  much  the 
Doctor  paid,  but  it  was  not  more  than  two 
months'  wages." 

Believing  that  the  arrangement  with  Dr. 
Piper  and  his  wife  was  to  last  during  their 
lives,  and  desiring  to  make  home  as  pleas- 
ant and  agreeable  as  possible,  Hay  incurred 
considerable  expense  in  furnishing  proper 
apartments  for  them.  The  painting  and 
papering  were  renewed.  Rooms  were  set 
apart  for  their  exclusive  use,  toward  thej 
furnishing  of  which  the  doctor 'paid  noth-» 
ing.  In  expectation  of  their  coming  to  his 
house  as  their  permanent  home,  Hay  had  a 
bay  window  constructed  on  the  front  of  his 
house,  and  erected  a  back  building,  so  as  to 
give  an  additional  and  larger  dining  room, 
a  sleeping  room,  and  a  hall  and  bath  room. 
The  situation  of  Piper  and  wife  in  their 
new  home  was  thus  described  by  Hay  in  his 
deposition:  "Doctor  and  Mrs.  Piper  were 
taken  into  oar  family  Just  the  same  aa  if 


Digitized  by 


Google 


040 


21  SUPREME  COURT  REPORTER. 


Oct.  Tbbm, 


they  bad  been  our  own  father  and  mother 
if  anything,  they  were  treated  better  than 
blood  relations  could  possibly  have  been 
treated,  as  it  was  the  constant  desire  of 
both  Mrs.  Hay  and  myself  to  make  life  as 
pleasant  for  them  as  it  possibly  could  be 
under  any  circumstances,  and  so  we  put  our- 
selves out  in  order  to  do  so,  notwithstand- 
ing that  in  prior  communications  they  in- 
sisted that  there  should  be  no  change  in  the 
relationship  in  our  family  and  their  family 
affairs." 

Being  asked  what  change,  if  any,  was 
caused  by  the  presence  of  Piper  and  wife  in 
his  home,  Hay  said:  "The  daily  care  of 
their  rooms,  the  additional  preparation  and 
provision  of  food,  and  the  especial  manner 
of  cooking  it  necessary  to  satisfy  the  Doc- 
tor, he  being  exacting  in  this  particular. 
.  .  .  There  were  certain  meats  that  the 
Doctor  did  not  eat,  steak  being  the  favorite 
meat  for  himself,  and  it  having  always  to 
be  provided  for  him;  the  cooking  of  a  num- 
ber of  other  dishes,  different  from  what  we 
had  been  accustomed,  entailing  additional 
and  extra  labor  upon  the  cook."  He  fur- 
ther testified:  "Everything  was  done  for 
the  pleasure  of  Doctor  and  Mrs.  Piper.  We 
were  at  home  in  the  evenings,  and  brought 
in  friends  whom  we  thought  would  be  con- 
genial to  the  Doctor  in  his  peculiar  tastes. 
Doctor  Piper,  being  a  universally  well-read 
man,  was  ready  to  converse  upon  almost 
every  subject.  .  .  .  Originally  he  grad- 
uated as  a  doctor  of  medicine  and  surgery, 
and  in  his  early  days  was  the  author  of  a 
wonderful  book  in  its  time,  titled  'Piper's 
Surgery.'  Being  an  artist,  he  was  the  first 
among  the  etchers  in  our  country,  and  this 
book  contains  upwards  of  1,800  illustra- 
tions, produced  entirely  with  his  pen.  This 
book  was  used  during  the  war  in  the  army. 
Since  that  time  he  has  illustrated  a  book 
upon  'Trees,'  and  has  done  very  much  fine 
J- microscopic  work;  and  so  he  became  inter- 
•  ested  in 'everything  that  could  come  under 
it,  and  finally  got  into  handwriting,  the  use 
of  the  camera  lucida  being  his  method  of 
examination.  Since  that  time  he  had  lost 
all  other  occupations,  except  that  of  being 
an  expert  in  handwriting,  and  also  a  mi- 
croscopic for  the  examination  of  food  and 
of  blood,  and  has  been  engaged  in  many 
cases  that  are  recorded  in  the  books.  .  .  . 
As  the  letters  indicated,  the  Doctor  did  not 
seem  to  be  well,  but  he  has  always  been  com- 
plaining. ...  He  required  constant  and 
particular  attention,  so  much  so  that  a 
physician  was  called  in  regularly  and  con- 
stantly for  the  purpose  of  frequently  looking 
the  Doctor  over,  and  he  continued  his  at- 
tentions to  Dr.  Piper  during  the  years  he 
was  with  us.  .  .  "  .  They  were  perfectly 
contented  and  happy,  and  when  a  few  weeks 
afterwards,  to  wit,  in  August,  1887,  we  were 
away  at  the  seashore,  many,  many  affection- 
ate letters  were  written  by  them.  The  follow- 
ing is  from  one  dated  August  8th,  1887, 
speaking  of  the  Doctor:  lie  says,  tell  the 
dear  children  with  much  love  that  he  re- 
joices in  their  happiness,  and  I  assure  you 
that  he  will  do  everything  possible  to  pro- 


mote it,  and  be  assured  I  will  second  mil 
his  efforts.' "  This  last  letter  was  ad- 
dressed to  "Dear  Daughter  Florence  and 
Son  Edwin,"  and  was  signed,  "As  ever  af- 
fectionately, Father  and  Mother  Piper." 

The  circumstances  under  which  the  lots 
in  question  were  purchased  and  a  house 
erected  thereon  may  be  thus  summarized: 
Shortly  after  Doctor  Piper  reached  Wash- 
ington he  insisted  upon  the  purchase  of  a 
lot  and  the  building  of  a  house  upon  it  to 
be  occupied  by  the  Hay  family,  in  connection 
with  himself  and  wife.  His  avowed  pur- 
pose was  to  have  a  house  in  which  all  could 
live,  and  in  which  everything  would  be  ac- 
cording to  their  liking.  After  looking  at 
many  lots,  the  one  on  Corcoran  street  was 
purchased,  and  attention  was  at  once  given 
to  the  preparation  of  plans  for  a  residence. 
Hay  drew  the  plans  and  submitted  them  to 
Dr.  Piper  before  engaging  the  service  of  an 
architect.  They  were  not  revised  by  the 
doctor,  he  saying  that  "whatever  Mrs.  Hay 
wanted  was  satisfactory  to  him,"  and  that 
everything  should  be  done  as  she  desired. 
The  plans  were  such  as  to  give  a  double 
house,  with  a  hall  through  the  center.  The 
sitting  room,  parlor,  and  the  dining  rooro^ 
as  an^assembly"  place  for  the  whole  family,* 
were  to  be  on  the  first  floor.  On  the  sec- 
ond floor  it  was  arranged  that  upon  the 
left  of  the  hall,  fronting  north,  the  doctor 
should  have  a  sitting  room;  back  of  that 
a  sleeping  room  and  a  bath  room,  all  of 
which  were  for  their  exclusive  use,  apart 
from  the  rest  of  the  house. 

As  soon  as  the  lot  was  purchased  and 
paid  for  by  Doctor  Piper's  check,  and  the 
plans  for  building  were  completed,  and  the 
ground  broken  for  the  house  to  be  built, 
Piper  insisted  upon  employing  an  attorney 
to  write  a  will  that  would  cover  this  ana 
all  other  property  owned  by  him.  In  the 
presence  of  Hay  and  the  attorney  engaged 
to  write  the  proposed  will,  Mr.  W.  A.  Cook, 
the  doctor  referred  to  a  former  will  mad* 
by  him  and  deposited  with  Mr.  Wood  in 
Chicago,  and  stated  "that  as  he  had  ac- 
quired additional  property  in  the  District 
of  Columbia  since  that  time,  and  wishing 
everything  to  be  exactly  right  in  the  matter, 
that  he  would  make  another  will,  so  he  in- 
structed Mr.  Cook,  in  my  presence,  to  make 
a  will,  including  this  property  in  the  Dis- 
trict of  Columbia,  No.  1512  Corcoran  street, 
and  the  lots  upon  which  it  stands,  and  all 
of  his  property  wherever  situated,  especial- 
ly naming  that  in  Chicago,  and  devising  all 
the  same  to  me,  in  trust  for  his  wife,  and 
at  her  death  to  belong  to  myself,  my  heirs 
and  assigns  forever."  Subsequently  to  this 
interview  with  the  attorney,  the  doctor  in- 
formed Hay  that  the  will  had  been  prepared 
and  witnessed  by  three  persons,  and  that  he 
had  "deposited  it  in  the  safe  deposit  com- 
pany on  the  avenue."  Hay  did  not  know 
what  became  of  that  will. 

The  statements  of  Hay  in  reference  to  the 
making  of  that  will  are  sustained  by  the 
testimony  of  Mr.  Cook,  who  stated  in  his 
deposition  that  he  had  prepared  for  Dr. 
Piper  a  will,  which  was  duly  signed,  ae- 
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knowl  edged,  and  attested  by  witnesses,  and 

by  which  the  property  in  dispute  on  Cor- 
eoran  street  was  devised  to  Hay.  Doctor 
Piper  stated  to  Mr.  Cook  "that  the  house 
[on  P  street]  belonging  to  Mr.  Hay  was  not 
a  sufficient  house,  and  that  he  ought  to  have 
a  better  and  larger  house,  and  he  proposed 
to  buy  a  lot,  to  which  I  have  referred  [on 
Corcoran  street],  and  have  a  house  erected 
on  it  suitable  for  Mr.  Hay,  and  for  his  own 
accommodation,  and  one  that  would  exist 

J  absolutely  in  Mr.  Hay  when  completed." 

*  Again,  the  same  *  witness:  "He,  Doctor 
Piper,  said  he  was  exceedingly  pleased  with 
the  disposition  that  he  had  made  of  the 
house  in  giving  it  to  Mr.  Hay ;  that  he  had 
no  regret  in  doing  so  ;  that  his  comforts  and 
enjoyments  had  been  greater  after  the  giv- 
ing of  the  house  and  after  it  was  occupied 
by  Mr.  Hay  than  his  comforts  and  enjoy- 
ments had  been  previously,  and  that  if  he 
had  it  to  repeat  he  would  make  the  same 
will  and  the  same  disposition  of  the  prop 
•rty." 

The  work  upon  the  house  was  watched 
with  great  interest  by  Doctor  Piper  and  his 
wife.  Quite  a  number  of  changes  were 
made  during  its  progress.  They  were  made, 
Hay  testified,  "at  the  request  of  Mrs.  Hay 
—the  Doctor  acceded  to  her  wishes  as  he 
said  he  wished  to  have  everything  as  Mrs. 
Hay  desired  it,  because  the  house  was  be- 
ing built  for  us  and  it  should  be  in  accord- 
ance with  our  ideas."  The  origins!  inten- 
tion was  to  have  the  house  heated  by  fur- 
nace. But  that  was  changed  to  steam  heat 
at  an  expense  of  $1,000,  of  which  Hay  paid 
$700. 

The  house  having  been  completed,  posses- 
sion was  delivered  by  Doctor  and  Mrs. 
Piper  to  Hay  and  wife.  The  latter  moved 
into  it  on  the  1st  day  of  August,  1888,  and 
have  been  in  possession  ever  since.  Hay 
furnished  the  house  completely  with  the  ex- 
ception of  Dr.  Piper's  sitting  room,  which 
was  fitted  up  by  the  latter  with  furniture 
brought  from  Chicago.  In  addition  to  the 
furniture  taken  from  the  P  street  house, 
Hay  was  compelled  to  supply  other  furni- 
ture to  the  amount  of  about  $1,200.  He 
also  paid  for  gas  fixtures  and  mantels 
throughout  the  house;  also  for  chandeliers. 
Going  from  the  P  street  house  into  the 
house  on  Corcoran  street  necessitated  the 
employment  by  Hay  of  two  additional  serv- 
ants. Substantially,  the  entire  expense 
arising  from  the  occupancy  of  the  new  house 
was  met  by  Hay. 

Messrt.  A.  8.  Wortkington  and  B.  F. 
Leighton  for  appellant. 

Messrs.  A.  A.  Hoehling,  Jr.,  3.  M. 
Wilson,  and  E.  B.  Bay  for  appellee. 

Mr.  Justice  Harlan,  after  stating  the 
facts  as  above  reported,  delivered  the  opin- 
ion of  the  court: 

•It  appears  from  this  statement  that  Doc- 
tor and  Mrs.  Piper,  each  somewhat  advaneed 
in  years,  were  without  children,  and  bad 
no  kin  to  whom  the  husband  desired  to  be- 
queath his  estate.   They  longed  for  the  com- 


forts and  happiness  of  a  home  in  which  they 
would  have  the  sympathy,  attention,  and 
care  of  younger  people  upon  whom  they 
could  look  as  their  children. 

The  bill  alleged  that  the  property  in  ques- 
tion was  purchased  by  Doctor  Piper  in  exe- 
cution of  an  agreement  in  parol  between 
him  and  Hay,  whereby  Piper  and  his  wife 
were  to  become  members  of  Hay's  household 
in  Washington  and  to  be  supported,  main- 
tained, and  cared  for  by  Hay  during  their 
respective  lives,  in  consideration  of  which 
Piper  was  to  convey  by  will  or  otherwise  to 
Hay  all  of  his  property  of  every  kind  and 
wherever  situated;  that  in  part  execution 
of  that  agreement  Piper  purchased  the  lota 
in  question  and  built  a  house  thereon;  that 
in  further  execution  of  it  Piper  put  Hay  in 
possession  of  the  lot  and  house  to  be  occu- 
pied as  a  home  by  the  latter  and  his  family 
in  connection  with  Piper  and  his  wife;  and 
that  while  the  plaintiff  was  in  actual  oc- 
cupancy of  the  premises  as  his  home, — and 
he  was  still  in  such  occupancy  when  this 
suit  was  brought, —  Piper,  in  violation  of 
his  agreement  and  for  the  purpose  solely 
of  defrauding  the  plaintiff,  put  the  title  to 
the  property  in  his  niece,  the  defendant 
Whitney. 

Was  there  any  such  agreement  between 
Piper  and  Hayt  If  so,  was  there  such  part 
performance  of  it  as  entitled  the  plaintiff 
to  a  conveyance  from  Piper,  had  he  lived 
until  the  decree  was  passed  t  These  are  the 
questions  for  determination  in  this  case. 

In  the  allegations  of  his  bill  and  in  every 
essential  fact  Hay  is  so  thoroughly  sus- 
tained by  witnesses  that  we  do  not  hesitate 
to  declare  that  the  agreement  with  Piper  is 
proved  to  have  been  just  as  stated  by  him. 
There  can  be  no  reasonable  doubt  as  to  its 
subject-matter  or  its  terms.  There  was  no 
element  of  fraud  or  misrepresentation  on  the 
part  of  Hay.  The  terms  of  the  agreement 
between  bim  and  Hay  were  clear  and  defi- 
nite; its  provisions  fair,  just,  and  reason- 
able ;  the  consideration  mutual  and  entirely 
adequate.  What  Hay  asked  was  not  in  any 
sense  inequitable.  That  which  he  under-g 
took  to  do  in* execution  of  the  agreement* 
was  done  by  him  promptly  and  in  such  way 
as  to  give  no  cause  for  complaint  or  ob- 
jection by  Piper.  And  all  that  he  did  had 
reference  to  and  was  consistent  with  the 
agreement,  and  can  be  referred  to  nothing 
else.  His  plans  of  life  were  materially  al- 
tered in  order  that  he  might  take  care  of 
Piper  and  wife  during  their  respective  lives. 
Piper  put  Hay  in  actual  possession  of  the 
premises  in  question  in  execution  of  his 
agreement  with  Hay.  But  he  failed  to  do 
that  which  was  vital  to  Hay,  namely,  to 
put  the  absolute  title  to  the  property  in 
him.  Under  all  the  circumstances,  the  fail- 
ure of  Piper  to  invest  Hay  with  the  legal 
title  was  such  a  wrong  to  the  latter  as  en- 
titled him,  under  the  established  principles 
of  equity,  to  the  protection  which  would  be 
given  by  a  decree  specifically  declaring  that 
the  defendant  holds  the  title  in  trust  for 
him.  We  are  of  opinion  that  such  relief 
is  consistent  with  the  objects  intended  to  be 
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■ubserred  by  the  statute  of  frauds;  for  the 
decree  in  favor  of  Hay  does  not  charge  Piper 
upon  his  parol  contract  with  him,  but  rests 
upon  the  equities  arising  out  of  the  acts 
and  conduct  of  the  parties  subsequent  to 
the  making  of  the  original  agreement. 

Referring  to  the  statute  of  frauds  and  to 
the  mischiefs  intended  to  be  reached  by  it, 
Mr.  Justice  Story  says:  "It  is  obvious  that 
courts  of  equity  are  bound  as  much  as 
courts  of  law  by  the  provisions  of  this  stat- 
ute; and  therefore  they  are  not  at  liberty 
to  disregard  them.  That  they  do,  however, 
interfere  in  some  eases  within  the  reach  of 
the  statute,  is  equally  certain.  But  they  do 
so,  not  upon  any  notion  of  any  right  to  dis- 
pense with  it,  but  for  the  purpose  of  ad- 
ministering equities  subservient  to  its  true 
objects,  or  collateral  to  it,  and  independent 
of  it."  A  case  of  such  interference  is  when 
a  court  of  equity  enforces  the  specific  per- 
formance "of  a  contract  within  the  statute, 
where  the  parol  agreement  has  been  partly 
carried  into  execution.  The  distinct  ground 
upon  which  courts  of  equity  interfere  in 
cases  of  this  sort  is  that  otherwise  one 
party  would  be  enabled  to  practise  a  fraud 
upon  the  other;  and  it  could  never  be  the 
intention  of  the  statute  to  enable  any  party 
to  commit  such  a  fraud  with  impunity. 
Indeed,  fraud  in  all  cases  constitutes  an  an- 
gswer  to  the  most  solemn  acts  and  convey- 
•  ances,  and 'the  objects  of  the  statute  are 
promoted,  instead  of  being  obstructed,  by 
such  a  jurisdiction  for  discovery  and  relief. 
And  where  one  party  has  executed  his  part 
of  the  agreement,  in  the  confidence  that  the 
other  party  would  do  the  same,  it  is  ob- 
vious that  if  the  latter  should  refuse,  it 
would  be  a  fraud  upon  the  former  to  suffer 
this  refusal  to  work  to  his  prejudice."  1 
Story,  Eq.  Jur.  §§  754,  759. 

This  rule  finds  illustration  in  cases  in  this 
court:  in  Xeale  v.  Neale,  9  Wall.  1,  9,  19  L. 
ed.  590,  591,  where  it  was  said  that  "the 
statute  of  frauds  requires  a  contract  con- 
cerning real  estate  to  be  in  writing,  but 
courts  of  equity,  whether  wisely  or  not  it  is 
too  late  now  to  inquire,  have  stepped  in  and 
relaxed  the  rigidity  of  this  rule,  and  hold 
that  a  part  performance  removes  the  bar  of 
the  statute,  on  the  ground  that  it  is  a  fraud 
for  the  vendor  to  insist  on  the  absence  of  a 
written  instrument,  when  he  had  permitted 
the  contract  to  be  partly  executed;"  in 
Brown  v.  Sutton,  129  U.  S.  238,  239,  32  L. 
ed.  664,  660,  0  Sup.  Ct.  Rep.  273,  which  was 
a  suit  to  enforce  the  specific  performance 
of  an  oral  engagement  to  convey  certain 
real  estate  to  the  promisee,  in  consideration 
of  her  taking  care  of  the  promisor  during 
the  remainder  of  his  life,  as  she  had  done 
in  the  past,  the  court  holding  that  there 
had  been  such  "part  performance  in  its  ex- 
ecution" as  to  bring  the  case  within  the  ex- 
ception made  by  that  doctrine  in  the  re- 
quirement of  the  statute  of  frauds  that  the 
■ale  of  the  lands  must  be  in  writing ;  and  in 
Townsend  v.  Vanderwerker,  160  U.  S.  171 
184,  40  L.  ed.  383,  387,  16  Sup.  Ct  Rep.  258, 
261,  where  it  was  said  that  "the  general 
principle  to  be  extracted  from  the  author- 


ities is  that  if  the  plaintiff,  with  the  knowl- 
edge and  consent  of  the  promisor,  does  acta 
pursuant  to  and  in  obvious  reliance  upon  a 
verbal  agreement,  which  so  change  the  re- 
lations of  the  parties  as  to  render  a  restora- 
tion of  their  former  condition  impracticable, 
it  is  a  virtual  fraud  upon  the  part  of  the 
promisor  to  set  up  the  statute  in  defense, 
and  thus  to  receive  to  himself  the  benefit 
of  the  acts  done  by  the  plaintiff,  while  the 
latter  is  left  to  the  chance  of  a  suit  at  law 
for  tiie  reimbursement  of  his  outlays,  or  to 
an  action  upon  a  quantum  meruit  for  the 
value  of  his  services."  "Courts  of  equity," 
said  Lord  Cottenham,  "exercise  their  juris- 
diction in  decreeing  specific  performance  of 
verbal  agreements,  where  there  has  beenH 
part  performance,  for  the  purpose  of  pre-* 
venting  *the  great  injustice  which  would* 
arise  from  permitting  a  party  to  escape 
from  the  engagements  he  has  entered  into, 
upon  the  ground  of  the  statute  of  frauds, 
after  the  other  party  to  the  contract  has, 
upon  the  faith  of  such  engagement,  expend- 
ed his  money  or  otherwise  acted  in  execution 
of  the  agreement.  Under  such  circum- 
stances, the  court  will  struggle  to  prevent 
such  injustice  from  being  effected ;  and, 
with  that  object,  it  has,  at  the  hearing, 
when  the  plaintiff  has  failed  to  establish 
the  precise  terms  of  the  agreement,  en- 
deavored to  collect,  if  it  could,  what  the 
terms  of  it  really  were.  It  is  not  necessary, 
in  this  case,  to  adopt  any  such  course  of 
proceeding;  for  I  think  an  agreement  for  * 
lease  sufficiently  proved,  and  that  acts  of 
part  performance  are  proved,  so  as  to  take) 
the  case  out  of  the  statute  of  frauds;  and  I 
think  the  defenses  set  up  have  wholly 
failed."  Uundy  v.  Jolifte,  5  Myl.  &  C.  167, 
177. 

To  the  like  effect  are  numerous  other 
American  and  English  cases  which  are  fa- 
miliar to  the  profession,  and  need  not  be 
cited.  They  all  proceed  upon  the  ground 
that,  although,  in  a  suit  to  enforce  the 
specific  performance  of  a  parol  agreement 
in  reference  to  land,  the  defendant  cannot 
be  directly  charged  upon  the  alleged  eon- 
tract  itself,  he  may  be  held — the  evidence 
clearly  showing  part  performance,  in  sub- 
stantial particulars,  of  such  agreement — to 
do  what  justice  requires  to  be  done  under 
the  equities  arising  from  acts  done  after  the 
making  of  the  agreement  and  in  execution 
of  its  provisions.  To  refuse  under  some  cir- 
cumstances to  compel  the  full  execution  of 
an  agreement  of  that  kind  which  has  been 
partly  performed  would  make  the  statute 
an  instrument  of  fraud,  and  that  a  court  of 
equity  will  not  permit.  "It  is  not  arbitra- 
ry or  unreasonable,"  said  the  Lord  Chancel- 
lor in  Maddison  v.  Aider  son,  L.  R.  8  App. 
Cas.  467,  476,  "to  hold  that  when  the  stat- 
ute says  that  no  action  is  to  be  brought  to 
charge  any  person  upon  a  contract  concern- 
ing land,  it  has  in  view  the  simple  case  in 
which  be  is  charged  upon  the  contract  only, 
and  not  that  in  which  there  are  equities  re- 
sulting from  ret  gesta  subsequent  to  and 
arising  out  of  the  contract." 

The  alleged  agreement  being  one  which  • 
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goonrt  of  equity  would  ipeciflcally  enforce  if  remained  to  be  done  by  him  during  the 
•  it  bed  been  in  writing,  end  inhering  been  livee  of  Doctor  end  Mrs.  Piper,  he  was  en- 
pa  rtly  performed  by  Hay  in  reliance  upon  titled  to  the  decree  rendered  in  hie  faror ; 
performance  by  Piper,  and  Hay  being  ready  and  U  it  affirmed. 
and  willing  to  do  what,  under  the  agreement 
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( 181  U.  S.  168) 

PETER  LEE  ATHERTON,  Plff.  in  Err., 
v. 

MARY  G.  ATHERTON. 

Husband  and  wife — divorce — sufficiency  of 
notice  to  nonresident  defendant — conclu- 
siveness of  decree  in  other  states. 

1.  Actual  notice  of  proceedings  for  divorce  In 
a  court  or  a  state  which  has  always  been  the 
domicll  of  the  plaintiff  and  the  only  matri- 
monial domlcll  need  not  be  given  a  nonresi- 
dent defendant,  to  bind  her  by  the  decree.  If 
reasonable  efforts  to  give  her  actual  notice 
are  required  by  the  statute*  of  the  state,  and 
are  actually  made. 

S.  The  mailing  of  a  letter  to  a  nonresident  de- 
fendant In  a  suit  for  divorce  brought  In  Ken- 
tucky by  an  attorney  appointed,  pursuant  to 
the  requirements  of  Ky.  Civ.  Code  Prao  1876, 
tit.  4,  chap.  2,  art.  2,  to  represent  her,  fully 
advising  her  of  the  nature  of  the  suit,  ad- 
dressed to  her  at  her  residence  as  truly 
stated  on  oath  In  the  petition,  with  a  printed 
direction  on  the  envelope  to  return  it  to  him 
If  not  delivered  In  ten  days.  Is  such  an  ef- 
fort to  give  her  actual  notice  of  the  suit  In 
Kentucky  which  has  always  been  the  domlcll 
of  her  husband  and  the  only  matrimonial 
domicll,  as  will  make  the  decree  granting  a 
divorce  for  abandonment  as  binding  on  her 
in  a  court  of  the  state  where  she  resides  as 
though  she  had  been  served  with  notice  In 
Kentucky,  or  had  voluntarily  appeared  in  the 
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left  him,  taking  the  child  with  her,  and  in  a 
few  days  thereafter  returned  to  her  mother 
at  Clinton,  and  has  ever  since  resided  there 
with  her  mother,  and  is  a  resident  of  and 
domiciled  in  the  state  of  New  York,  and  has 
not  lived  or  cohabited  with  the  defendant. 
When  she  so  left  him  and  went  to  Clinton,  she 
did  so  with  the  purpose  and  intention  of  not 
returning  to  the  state  of  Kentucky,  but  of 
permanently  residing  in  the  state  of  New 
York;  and  this  purpose  and  intention  were 
understood  by  the  defendant  at  the  time, 
and  were  contemplated  and  evidenced  by  an 
agreement  entered  into,  at  Louisville,  Oc- 
tober 10,  1801,  by  the  parties  and  one  Henry 
P.  Goodenow,  under  advice  of  counsel,  which*, 
is  copied  in  the  margin.t  The  defendant^ 
•continued  to  reside  in  Louisville,  and  is  a* 
resident  of  the  state  of  Kentucky. 

The  defendant,  in  his  answer,  besides  de- 
nying the  cruelty  charged,  set  up  a  decree 
of  divorce  from  the  bond  of  matrimony,  ob- 
tained by  him  against  his  wife  March  14, 
1893,  in  a  court  of  Jefferson  county,  in  the 
state  of  Kentucky,  empowered  to  grant  di- 
vorces, by  which  "this  action  having  come 
on  to  be  heard  upon  the  pleadings,  report  of 
attorney  for  the  absent  defendant,  and  then 
evidence,  and  the  court  being  advised,  it  isS 
considered* by  the  court  that  the  plaintiff* 
Peter  Lee  Atherton,  has  resided  in  Jeffer- 
son county,  Kentucky,  continuously  for  ten 
years  last  past ;  and  that  he  and  the  defend- 
ant, Mary  G.  Atherton,  were  married  on  the 


IN  ERROR  to  the  Supreme  Court  of  New 
York  to  review  a  judgment  for  plaintiff 
affirmed  by  the  General  Term  of  the  Su- 
preme Court  of  New  York  and  by  the  Court 
of  Appeals  of  that  state.  Reversed. 

See  same  case  in  courts  below,  82  Hun, 
179,  31  N.  Y.  Supp.  977,  166  N.  Y.  129,  40  L. 
R.  A.  291,  49  N.  E.  933. 

Statement  by  Mr.  Justice  Gray: 
This  was  a  suit  brought  January  11,  1893, 
in  the  supreme  court  of  the  state  of  New 
York,  by  Mary  G.  Atherton  against  Peter 
Lee  Atherton,  for  a  divorce  from  bed  and 
board,  for  the  custody  of  the  child  of  the 
parties,  and  for  the  support  of  the  plaintiff 
and  the  child,  on  the  ground  of  cruel  and 
abusive  treatment  of  the  plaintiff  by  the  de- 
fendant. The  defendant  appeared  in  the 
case;  and  at  a  trial  by  the  court  without  a 
jury  at  June  term,  1893,  the  court  found 
the  following  facts: 

On  October  17,  1888,  the  parties  were 
married  at  Clinton,  Oneida  county,  New 
York,  the  plaintiff  being  a  resident  of  that 
place,  and  the  defendant  a  resident  of  Louis- 
ville,   Kentucky.    Immediately  after  the 
marriage,  the  parties  went  to  and  resided 
at  Louisville,  in  the  house  with  the  defend- 
ant's parents,  had  a  child  born  to  them  on 
« January  8,  1890,  and  there  continued  to  re- 
Stide  as  husband  and  wife  until  October  3, 
*  1891.   Then,  owing*to  his  cruel  and  abusive 


tThe  undersigned,  Peter  Lee  Atherton,  and 
his  wife,  Mary  a.  Atherton,  having  ceased  to 
live  together  as  man  and  wife,  without  In  any 
way  acknowledging  upon  whom  is  the  fault,  or 
condoning  the  conduct  of  the  one  or  the  other 
which  has  led  to  the  existing  state  of  affair*, 
or  preventing  any  consequence  which  may  fol- 
low, or  right  which  may  arise  to  either  party 
if  such  status  shall  continue,  desire  to  pro- 
vide for  the  best  interest  of  their  child,  Mary 
Valeria  Atherton.    With  this  view  they  have 
entered  Into  the  following  agreement : 
Peter  Lee  Atherton  contracting  with  Henry  P. 
Qoodenow  as  trustee  for  Mary  G.  Atherton, 
and  said  trustee  contracting  with  Peter  Lee 
Atherton  on  behalf  and  jointly  with  Mary  G. 
Atherton. 

1.  The  child  Is  hereby  committed  for  its  nur- 
ture, education,  and  control  to  the  joint  cus- 
tody and  guardianship  of  her  mother,  Mary  G. 
Atherton,  and  her  paternal  grandmother,  Maria 
B.  Atherton,  on  the  following  basis: 

The  domlcll  of  the  child  Is  to  be  the  state  of 
Kentucky.  The  mother  is  to  have  the  child 
until  January  1,  1802.  During  the  years  1892, 
1893,  and  1894  the  grandmother  Is  to  hare  the 
child  and  control  Its  abode,  travel,  and  custody 
from  January  1st  to  the  1st  week  In  May :  and 
the  mother  from  the  1st  week  In  May  to  Decem- 
ber 31st.  After  that  period,  during  the  exist- 
ence of  this  arrangement,  the  grandmother's 
custody,  control,  etc,  is  to  exist  during  the 
first  four  and  last  two  months  of  the  year :  that 
of  the  mother  during  the  other  months  of  the 
year. 

2.  During  that  part  of  each  year  'n  which  the 
child  Is  under  the  control  of  the  mother,  Peter 
Lee  Atherton  Is  to  pay  into  the  hands  of  Mary 
Q.  Atherton  (500  In  Instalments  of  equal 
amounts  at  the  beginning  of  each  of  the  months 
of  said  control,  for  the  comfortable  maintenance 
of  the  child.    During  the  rest  of  each  year,  he 


treatment,  without  fault  on  her  part,  she  Is  to  himself  at  his  sole  expense  provide  for  the 
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17th  day  of  October,  1888;  that  from  the 
date  of  aaid  marriage  the  aaid  plaintiff  and 
defendant  resided  in  Jefferson  county,  Ken- 
tucky; that  while  the  plaintiff  and  defend- 
ant were  thus  residing  in  Jefferson  county, 
Kentucky,  to  wit,  in  the  month  of  October, 
1881,  the  defendant,  Mary  Q.  Atherton, 
without  fault  upon  the  part  of  the  plaintiff, 
abandoned  him,  and  that  said  abandonment 
has*  continued  without  interruption  from 
that  time  to  this,  and  at  the  filing  of  the 
petition  herein  had  existed  for  more  than  one 
Tear;  that  the  defendant,  Mary  G.  Atherton, 
had,  at  the  filing  of  the  petition  herein,  been 
absent  from  this  state  for  more  than  four 
months;  that  therefore  it  is  further  consid- 
ered and  adjudged  by  the  court  that  the 
plaintiff,  Peter  fee  Atherton,  is  entitled  to 
the  decree  of  divorce  prayed  for  in  this  pe- 
tition, and  that  the  bonds  of  matrimony  be- 
tween the  said  plaintiff,  Peter  Lee  Atherton, 
and  the  said  defendant,  Mary  G.  Atherton, 
be  and  they  are  hereby  dissolved." 

By  the  record  of  that  decree,  duly  verified, 
the  following  appeared:  On  December  28, 
1892,  the  plaintiff  filed  a  petition  under 
oath,  containing  the  same  statements  as  the 
decree,  and  also  stating  "that  the  said  de- 
fendant may  be  found  in  Clinton,  state  of 
New  York,  and  that  in  said  Clinton  is  kept 
the  postoffice  which  is  nearest  to  the  place 
where  the  defendant  may  be  found."  On  the 
same  day,  pursuant  to  the  requirements  of 
the  statutes  of  Kentucky,  the  clerk  made  an 
order  warning  the  defendant  to  appear  with- 
in sixty  days  and  answer  the*petition,  and 
appointing  John  C.  Walker,  an  attorney  of 
the  court,  to  defend  for  her  and  in  her  be- 
half, and  to  inform  her  of  the  nature  and 
pendency  of  the  suit  On  February  6,  1893, 
Walker  filed  his  report,  in  which  he  stated: 


"On  this,  the  6th  day  of  January,  1893,  I 
wrote  to  said  defendant,  Mary  G.  Atherton, 
at  Clinton,  in  the  state  of  New  York,  fully 
advising  her  of  the  objects  and  purposes  of 
this  action,  stating  therein  a  substantial 
copy  of  the  petition,  etc,  plainly  directed 
said  letter  to  her  at  said  place,  paid  the 
postage,  had  printed  on  the  envelope  inclos- 
ing it,  'If  not  delivered  in  ten  days  return 
to  Jno.  C.  Walker,  attorney  at  law,  No.  516 
West  Jefferson  street,  Louisville,  Ky.'  Said 
letter  has  not  been  returned  to  me.  I  have 
received  no  answer  thereto  from  said  defend- 
ant or  anyone  else  for  her,  and  do  not  know, 
nor  am  I  advised,  of  any  defense  to  make 
for  her,  and  make  none,  only  that  which  the 
law  in  such  cases  makes  for  nonresident  de- 
fendants." Tho  agreement  of  October  10, 
1891,  before  mentioned,  and  certain  deposi- 
tions, set  forth  in  full,  taken  at  various 
dates  from  February  23  to  March  3,  1893, 
were  filed  in.  the  cause  in  Kentucky  before 
the  hearing. 

It  was  agreed  that  either  party  might  re- 
fer to  any  statute  of  the  state  of  Kentucky 
or  decision  of  its  courts. 

The  supreme  court  of  New  York  found 
that  the  wife  "was  not  personally  served 
with  process  within  the  state  of  Kentucky, 
or  at  all ;  nor  did  she  in  any  manner  appear, 
or  authorize  an  appearance  for  her,  in  the 
said  action  and  proceeding;"  and  that  before 
the  commencement  of  that  suit,  and  ever 
since,  she  had  ceased  to  be  a  resident  of  Ken- 
tucky, and  had  become  and  was  a  resident 
of  the  state  of  New  York,  domiciled  and  re- 
siding in  Clinton,  with  her  child. 

The  court  decided  that  the  decree  in  Ken- 
tucky was  inoperative  and  void  as  against 
the  wife,  and  no  bar  to  this  action ;  and  gave 
judgment  in  her  favor  for  a  divorce  from 


support  of  the  child.  The  expense  of  convey- 
ing the  child,  with  a  proper  attendant  In  the 
Journey,  to  the  mother,  Mary  G.  Atherton,  Is  to 
be  borne  by  the  father,  Peter  Lee  Atherton,  and 
the  like  expense,  on  the  journey  back  to  the 
grandmother,  la  to  come  out  of  the  sum  pro- 
vided for  the  child's  support. 

8.  Peter  Lee  Atherton  Is  to  pay  Into  the 
hands  of  Mary  O.  Atherton  for  her  support 
$126  at  the  beginning  of  each  month,  until  this 
agreement  does  by  Its  own  terms  end.  This  Is 
to  be  taken  In  lieu  of  alimony  and  dowable  and 
distributable  share  In  his  estate. 

4.  The  following  provisions  are  made  for  the 
termination  of  this  agreement,  and  for  the  con- 
tingency of  various  events  that  may  happen  In 
the  future;  among  others,  divorce  and  second 
marriage  of  Peter  Lee  Atherton  or  Mary  G. 
Atherton. 

a.  This  agreement  as  to  the  child  Is  to  termi- 
nate on  her  arrival  at  fourten  years  of  age.  It 
being  recognised  that  she  will  then  be  old 
enough  to  choose  for  herself.  It  shall,  of 
course.  In  like  manner  terminate  at  her  death. 

6.  This  agreement  as  to  the  support  of  Mary 
G.  Atherton  Is  to  end  at  her  death,  or  upon  ber 
again  marrying,  and.  In  any  event,  on  the  8th 
day  of  January,  1904. 

o.  If  Mary  G.  Atherton  shall  marry  again  or 
die,  the  person  then  being  Joint  guardian  with 
her  of  the  child  shall  become  Its  sole  guardian. 
If  Maria  B.  Atherton  shall  die  while  she  Is  Joint 
guardian,  Peter  Lee  Atherton,  If  alive,  or  If  he 
be  dead,  his  father,  John  M.  Atherton,  shall 
21  S.  C. 


choose  a  successor  in  the  Joint  guardianship ; 
and  If  Mary  G.  Atherton  objects  to  the  person 
so  nominated,  the  senior  (In  years)  Judge  of 
the  Jefferson  circuit  court  shall  decide  the  ques- 
tion of  fitness,  and  confirm  or  reject  such  nomi- 
nation. 

d.  A  successor  to  Bald  successor  may  under 
similar  circumstances  be  In  like  manner  chosen. 

e.  If,  during  the  existence  of  this  agreement, 
Mary  G.  Atherton  being  then  Joint  guardian, 
John  M.  Atherton  and  Maria  B.  Atherton  shall 
die,  and  Peter  Lee  Atherton  die  or  be  or  become 
married,  the  sole  guardianship  shall  rest  In  said 
Mary  G.  Atherton. 

/.  If,  during  the  Uvea  of  Peter  Lee  Atherton 
and  Mary  G.  Atherton,  a  sole  guardianship  shall 
i  have  resulted  under  the  terms  of  this  agree- 
'  ment,  each  parent  shall  have  reasonable  access 
to  and  right  of  visitation  from  the  child,  not- 
withstanding such  parent  may  have  again  mar- 
ried. 

g.  If  a  divorce  shall  be  granted,  this  agree- 
ment, so  far  as  It  concerns  provision  for  Mary 
G.  Atherton,  shall  be  carried  Into  the  decree, 
as  In  full  satisfaction  of  all  claim  for  alimony, 
and,  so  fsr  as  concerns  provision  for  and  cus- 
tody of  the  child,  reserving  to  the  court  the 
usual  power  to  provide  against  events  and  con- 
tingencies not  covered  by  this  agreement. 

Witness  the  signatures  of  all  the  parties  this 
October  10th,  1891. 

Henry  P.  Goodenow. 
Mary  G.  Atherton. 
Peter  Lee  Atherton. 
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bed  and  board,  and  for  the  custody  of  the 
child,  and  for  the  support  of  herself  and  the 
child. 

That  judgment  was  affirmed  by  the  gen- 
eral term  of  the  supreme  court  of  New  York, 
and  by  the  court  of  appeals  of  the  state.  82 
Hun,  179,  81  N.  Y.  Supp.  977,  165  N.  Y.  129, 
40  L.  It.  A.  291,  49  N.  E.  933. 
*  The  defendant  sued  out  this  writ  of  error, 
on  the  ground  that  the  judgment  did  not 
give  full  faith  and  credit  to  the  decree  of 
the  court  in  Kentucky,  as  required  by  the 
Constitution  and  laws  of  the  United  States. 

Messrs.  Alexander  Pope  Humphrey 

and  Ocorge  It.  Davie  for  plaintiff  in  error. 

Mr.  William  Herman  for  defendant  in 
error. 

Mr.  Justice  Gray,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 

The  1st  section  of  the  4th  article  of  the  Con- 
stitution of  the  United  States  is  as  follows: 
"Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state;  and  the 
Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect 
thereof."  This  section  was  intended  to  give 
the  same  conclusive  effect  to  the  judgment  of 
all  the  states,  so  as  to  promote  certainty  and 
uniformity  in  the  rule  among  them.  And 
Congress,  in  the  exercise  of  the  power  so 
conferred,  besides  prescribing  the  manner  in 
which  the  records  and  judicial  proceedings  of 
any  state  may  be  authenticated,  has  denned 
the  effect  thereof,  by  enacting  that  "the  said 
records  and  judicial  proceedings  so  authen- 
ticated shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  which  they 
are  taken."  Rev.  Stat.  §  905,  re-enacting 
act  of  May  26,  1790,  chap.  11,  1  Stat,  at  h. 
122;  Huntington  v.  Attrill  (1892)  146  U. 
S.  637,  684,  36  L.  ed.  1123,  1133,  13  Sup.  Ct. 
Rep.  224. 

By  the  General  Statutes  of  Kentucky  of 
1873,  chap.  62,  art.  3,  courts  of  equity  may 
grant  a  divorce  for  abandonment  by  one 
party  of  the  other  for  one  year;  petitions 
for  divorce  must  be  brought  in  the  county 
where  the  wife  usually  resides,  if  she  has  an 
actual  residence  in  the  state;  if  not,  then  in 
the  county  of  the  husband's  residence;  and 
shall  not  be  taken  for  confessed,* or  be  sus- 
tained by  confessions  of  the  defendant  alone, 
but  must  be  supported  by  other  proofs. 

By  the  Civil  Code  of  Practice  of  Kentucky 
of  1870,  title  4,  chap.  2,  art.  2,  if  a  defend- 
ant has  been  absent  from  the  state  four 
months,  and  the  plaintiff  flies  an  affidavit 
stating  in  what  country  the  defendant  re- 
sides or  may  be  found,  and  the  name  of  the 
place  wherein  a  postofflce  is  kept  nearest  to 
the  place  where  the  defendant  resides  or  may 
be  found,  the  clerk  may  make  an  order  warn- 
ing the  defendant  to  defend  the  action  with- 
in sixty  days;  and  shall  at  the  same  time  ap- 
point, as  attorney  for  the  defendant,  a  regu- 
lar practising  attorney  of  the  court,  whose 


duty  it  shall  be  to  make  diligent  efforts  to 
inform  the  defendant  by  mail  concerning  the 
pendency  and  nature  of  the  action  against 
him,  and  to  report  to  the  court  the  result  of 
his  efforts;  and  a  defendant  against  whom  a 
warning  order  is  made  and  for  whom  an  at- 
torney is  appointed  is  deemed  to  have  been 
constructively  summoned  on  the  thirtieth 
day  thereafter,  and  the  action  may  proceed 
accordingly. 

In  accordance  with  these  statutes,  on  De- 
cember 28,  1892,  the  husband  filed  in  a 
proper  court  of  Kentucky  a  petition,  under 
oath,  for  a  divorce  from  the  bond  of  matri- 
mony, alleging  his  wife's  abandonment  of 
him  ever  since  October,  1891;  and  that  she 
had  been  absent  from  the  state  for  more 
than  four  months,  and  might  be  found  at 
Clinton,  in  the  state  of  New  York;  and  that 
in  Clinton  was  kept  the  postoffice  nearest 
the  place  where  she  might  be  found ;  and  the 
clerk  entered  a  warning  order,  and  appointed 
an  attorney  at  law  for  the  defendant.  On 
January  5,  1893,  that  attorney  wrote  to  the 
wife  at  Clinton,  fully  advising  her  of  the  ob- 
ject of  the  petition  for  divorce,  and  inclos- 
ing a  copy  thereof,  in  a  letter  addressed  to 
her  by  mail  at  that  place,  and  having 
printed  on  the  envelope  a  direction  to  return 
it  to  him,  if  not  delivered  within  ten  days. 
On  February  6,  1803,  the  attorney,  not  hav- 
ing received  that  letter  again,  or  any  an- 
swer from  the  defendant  or  in  her  behalf, 
made  his  report  to  the  court.  And  on  March 
14,  1893,  the  court,  after  taking  evidence, 
including  an  agreement  made  by  the  parties N 
in  Kentucky,  October  10,  1891,  as  to  the® 
domicil,  custody,  and  support'of  their  child,  • 
granted  to  the  husband  an  absolute  divorce 
for  his  wife's  abandonment  of  him. 

There  can  be  no  doubt  that  this  decree 
was  by  law  and  usage  entitled  to  full  faith 
and  credit  as  an  absolute  decree  of  divorce 
in  the  state  of  Kentucky.  The  court  of  ap- 
peals of  that  state  has  held  that,  under  its 
statutes,  a  wife  residing  in  the  state  was  en- 
titled to  obtain  a  decree  of  divorce  against 
a  husband  who  had  left  the  state,  or  who 
had  never  been  within  it;  and  Chief  Justice 
Robertson  said:  "It  would  be  a  reproach  to 
our  legislation  if  a  faithless  husband  in  Ken- 
tucky could,  by  leaving  the  state,  deprive  his 
abandoned  wife  of  a  power  of  obtaining  a 
divorce  at  home."  Rhyms  v.  Rhyms  (1870) 
7  Bush,  316;  Perzel  v.  Persel  (1891)  91  Ky. 
C34,  15  S.  W.  65S.  That  court  has  recog- 
nized that  the  regulation  of  divorce  belongs 
to  the  legislature  of  the  domicil  of  the  par- 
ties. Maguire  v.  Maguire  (1838)  7  Dana, 
181,  186-187.  And  the  same  court,  where 
husband  and  wife  had  lived  together  in  Ken- 
tucky, and  she  abandoned  him,  and  he  be- 
came a  bona  fide  citizen  of  Indiana,  held 
that  a  divorce  from  the  bonds  of  matrimony, 
obtained  by  him  against  the  wife  in  that 
state,  by  proceedings  on  constructive  service 
and  according  to  the  laws  of  that  state,  de- 
termined the  status  of  the  parties  in  Ken- 
tucky. Hawkins  v.  Ragsdale  (1882)  80  Ky. 
353,  44  Am.  Rep.  483. 

There  is  a  weight  of  authority  in  accord 
with  the  views  maintained  by  the  court  of 
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appeals  of  Kentucky,  although  there  are 
some  decisions  of  learned  courts  to  the  con- 
trary. 

The  purpose  and  effect  of  a  decree  of  di- 
vorce from  the  bond  of  matrimony  by  a  court 
of  competent  jurisdiction  are  to  change  the 
existing  status  or  domestic  relation  of  hu» 
band  and  wife,  and  to  free  them  both  from 
the  bond.  The  marriage  tie,  when  thus 
severed  as  to  one  party,  ceases  to  bind  either, 
A  husband  without  a  wife,  or  a  wife  without 
a  husband,  is  unknown  to  tie  law.  When 
the  law  provides,  in  the  nature  of  a  penalty, 
that  the  guilty  party  shall  not  marry  again, 
that  party,  as  well  as  the  other,  is  still  ab- 
solutely freed  from  the  bond  of  the  former 
g  marriage. 

h  The  rule  as  to  the  notice  necessary  to  give 
*  full  effect  to  a*decree  of  divorce  is  different 

from  that  which  is  required  in  suits  in  per- 

tonam. 

In  Pennoyer  v.  Xeff  (1877  )  95  U.  S.  714, 
734,  24  L.  ed.  565,  572,  this  court,  speaking 
by  Mr.  Justice  Field,  while  deciding  that  a 
judgment  of  a  state  court  on  a  debt  could 
not  be  supported  without  personal  service 
on  the  defendant  within  the  state  or  his  ap- 
pearance in  the  cause,  took  occasion  to  say: 
'To  prevent  any  misapplication  of  the  views 
expressed  in  this  opinion,  it  is  proper  to  ob- 
serve that  we  do  not  mean  to  assert,  by  any- 
thing we  have  said,  that  a  state  may  not  au- 
thorize proceedings  to  determine  the  status 
of  one  of  its  citizens  towards  a  nonresident, 
which  would  be  binding  within  the  state, 
though  made  without  service  of  process  or 
personal  notice  to  the  nonresident.  The  ju- 
risdiction which  every  state  possesses  to  de- 
termine the  civil  status  and  capacities  of  all 
its  inhabitants  involves  authority  to  pre- 
scribe the  conditions  on  which  proceedings 
affecting  them  may  be  commenced  and  car- 
ried on  within  its  territory.  The  state,  for 
example,  has  absolute  right  to  prescribe  the 
conditions  upon  which  the  marriage  relation 
between  its  own  citizens  shall  be  created,  and 
the  causes  for  which  it  may  be  dissolved. 
One  of  the  parties,  guilty  of  acts  for  which, 
by  the  law  of  the  state,  a  dissolution  may  be 
granted,  may  have  removed  to  a  state  where 
no  dissolution  is  permitted.  The  complain- 
ing party  would  therefore  fail  if  a  divorce 
were  sought  in  the  state  of  the  defendant; 
and  if  application  could  not  be  made  to  the 
tribunals  of  the  complainant's  domicil  in 
such  case,  and  proceedings  be  there  insti- 
tuted without  personal  service  of  process  or 
personal  notice  to  the  offending  party,  the 
injured  citizen  would  be  without  redress.  2 
Bishop,  Marr.  &  Div.  §  166." 

In  Cheely  v.  Clayton  (1884)  110  U.  S. 
701,  28  L.  ed.  298,  4  Sup.  Ct.  Rep.  328,  which 
involved  the  validity  of  a  decree  of  divorce 
obtained  in  Colorado  by  a  husband  domiciled 
there  against  his  wife  for  unjustifiably  re- 
fusing to  live  with  him,  this  court  said: 
"The  courts  of  the  state  of  the  domicil  of 
the  parties  doubtless  have  jurisdiction  to  de- 
cree a  divorce  in  accordance  with  its  laws, 
for  any  cause  allowed  by  those  laws,  without 
regard  to  the  place  of  the  marriage  or  to 
that  of  the  commission  of  the  offense  for 


which  the  divorce  is  granted;  and  a  divorce  S 
so  obtained  is  valid  everywhere.  •  Story,  • 
Confl.  L.  S  230a;  Gheever  v.  Wilson,  9  Wall. 
108,  19  L.  ed.  004;  Harvey  v.  Forme,  L.  R. 
8  App.  Cas.  43.  If  a  wife  is  living  apart 
from  her  husband  without  sufficient  cause, 
his  domicil  is  in  law  her  domicil;  and,  in 
the  absence  of  any  proof  of  fraud  or  miscon- 
duct on  his  part,  a  divorce  obtained  by  him 
in  the  state  of  his  domicil,  after  reasonable 
notice  to  her,  either  by  personal  service  or 
by  publication  in  accordance  with  its  laws,  is 
valid,  although  she  never  in  fact  resided  in 
that  state.  Burlen  v.  Shannon,  115  Mass. 
438,  96  Am.  Dec.  733 ;  Hunt  v.  Bunt,  72  N. 
Y.  218,  28  Am.  Rep.  129.  But  in  order  to 
make  the  divorce  valid,  either  in  the  state  in 
which  it  is  granted  or  in  another  state, 
there  must,  unless  the  defendant  appeared 
in  the  suit,  have  been  such  notice  to  her  as 
the  law  of  the  first  state  requires."  110  TJ. 
S.  705,  28  L.  ed.  299,  4  Sup.  Ct  Rep.  330. 
In  that  case  the  decree  of  divorce  was  held 
void,  because  the  notice  required  by  the  laws 
of  the  state  had  not  been  given;  and  the 
finding  of  the  court  below  that  the  wife,  at 
the  time  of  the  proceedings  for  divorce,  was 
a  citizen  and  resident  of  the  state  of  Illinois, 
was  given  no  weight,  because,  as  this  court 
said,  it  was  hard  to  see  how,  if  she  unjusti- 
fiably refused  to  live  with  her  husband  in 
Colorado,  she  could  lawfully  acquire  in  his 
lifetime  a  separate  domicil  in  another  state; 
or  how,  if  the  Colorado  court  had  jurisdic- 
tion to  render  the  decree  of  divorce,  and  did 
render  it  upon  the  ground  of  her  unlawful 
absence  from  him,  the  finding  of  the  court 
below  could  consist  with  the  fact  so  adjudged 
in  the  decree  of  divorce.  110  U.  S.  709,  28 
L.  ed.  301,  4  Sup.  Ct.  Rep.  332. 

In  Harding  v.  Alden  (1832)  9  Me.  140,  23 
Am.  Dec.  549,  the  husband  and  wife  lived 
together  in  Maine.  He  deserted  her,  and 
took  up  a  residence  in  North  Carolina,  and 
there  married  and  lived  with  another 
woman.  The  first  wife  then  moved  to  and 
resided  in  Providence,  Rhode  Island,  and 
there  filed  a  libel  in  the  supreme  judicial 
court  for  an  absolute  divorce  against  him 
for  his  desertion  and  adultery;  and  the 
court,  after  service  of  a  citation  on  him,  and 
two  continuances  of  the  cause,  decreed  a  di- 
vorce as  prayed  for.  The  husband  was 
never  an  inhabitant  of  Rhode  Island.  The 
wife  afterwards  married  another  man.  The 
supreme  judicial  court  of  Maine,  in  an  opin- 
ion delivered  by  Mr.  Justice  Weston,  held 
that  the  divorce  in  Rhode  Island  dissolved  a 
the  bond  of  marriage  between  the  parties  ;S 
and  said:  *"If  we  refuse  to  give  full  faith* 
and  credit  to  the  decree  of  the  supreme  judi- 
cial court  of  Rhode  Island,  because  the  party 
libeled  had  his  domicil  in  another  state,  and 
was  not  within  their  jurisdiction,  we  refuse  to 
accord  to  the  decrees  of  that  court  the  efficacy 
we  claim  for  our  own,  when  liable  to  the  same 
objection.  In  the  case  before  us,  it  is  agreed 
that  the  party  injured  was  at  the  time  an  in- 
habitant of  Rhode  Island,  residing  in  Provi- 
dence, and  this  fact  is  recited  in  the  decree. 
It  appears  that  by  order  of  court  a  citation 
was  served  upon  the  defendant  in  person  j 
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and  that  a  continuance  was  twice  granted, 
to  give  him  an  opportunity  to  appear  in  de- 
fense. This  shows  a  due  regard  to  that 
principle  of  justice  which  gives  to  the  party 
accused  the  right  to  be  heard.  The  decree 
was  rendered  by  the  highest  judicial  tri- 
bunal in  that  state.  As  it  belongs  to  that 
tribunal  to  declare,  authoritatively  and  de- 
finitively, what  the  law  of  the  state  is,  we  are 
bound  to  infer  that  by  that  law  the  bonds  of 
matrimony  previously  existing  between  the 
libellant  and  her  former  husband  were  there- 
by dissolved;  and  that  such  is  the  effect  of 
the  decree  within  the  state  of  Rhode  Island." 
9  Me.  148,  23  Am.  Dec  553.  "There  would 
be  great  inconvenience  in  holding  that  a  di- 
vorce decreed  in  the  state  where  the  injured 
party  resided  might  not  be  held  valid 
through  the  Union,  where  the  right  of  citi- 
zenship is  common,  where  the  party  accused 
had  established  his  domicil  in  another  state, 
and  there  committed  adultery.  And  this  is 
the  only  objection  to  the  efficacy  of  the  de- 
cree in  question;  it  being  insisted  that  the 
court  had  no  jurisdiction  over  the  absent 
party.  As  has  been  before  intimated,  it  would 
apply  with  equal  force  to  many  divorces  de- 
creed in  this  state.  It  would  require  that 
the  wife,  abandoned  and  dishonored,  should 
seek  the  new  domicil  of  the  guilty  husband, 
animo  manendi,  before  she  could  claim  the 
benefit  of  the  law  to  be  relieved  from  his  con- 
trol. In  giving  effect  here  to  the  divorce  de- 
creed in  Rhode  Island,  we  would  wish  to  be 
understood  that  the  grounds  upon  which  we 
place  our  decision  is  limited  to  the  dissolu- 
tion of  the  marriage.  In  the  libel  alimony 
was  prayed  for;  and  certain  personal  prop- 
g  erty,  then  in  the  possession  of  the  wife,  was 
2  decreed  to  her.  Had  the  court  awarded  her 
*  a  gross  sum,  or  a  weekly  *or  an  annual  al- 
lowance, to  be  paid  by  the  husband,  and  the 
courts  of  this  or  any  other  state  had  been  re- 
sorted to  to  enforce  it,  a  different  question 
would  be  presented."  0  Me.  151,  23  Am. 
Dec.  556. 

Chancellor  Kent,  in  his  Commentaries, 
says  of  that  case  that  it  was  there  held 
"that  a  decree  of  divorce  did  not  fall  within 
the  rule  that  a  judgment  rendered  against 
one  not  within  the  state,  nor  bound  by  its 
laws,  nor  amenable  to  its  jurisdiction,  was 
not  entitled  to  credit  against  the  defendant 
in  another  state;  and  that  divorces  pro- 
nounced according  to  the  law  of  one  juris- 
diction, and  the  new  relations  thereupon 
formed,  ought  to  be  recognized,  in  the  ab- 
sence of  all  fraud,  as  operative  and  binding 
everywhere,  so  far  as  related  to  the  disso- 
lution of  the  marriage,  though  not  as  to 
other  parts  of  the  decree,  such  as  an  order 
for  the  payment  of  money  by  the  husband." 
And  the  Chancellor  adds,  "This  is  an  im- 
portant and  valuable  decision."  2  Kent, 
Com.  110,  note. 

In  Ditson  v.  Ditson  (1856)  4  R  I.  87  (of 
which  Judge  Cooley,  in  his  Treatise  on  Con- 
stitutional Limitations,  403,  note,  says  there 
is  no  case  in  the  books  more  full  and  satis- 
factory upon  the  whole  subject  of  jurisdic- 
tion in  divorce  suits),  the  supreme  court  of 
Khode  Island,  in  an  elaborate  opinion  by 


Chief  Justice  Ames,  affirmed  its  jurisdiction, 
upon  constructive  notice  by  publication,  to 
grant  a  divorce  to  a  wife  domiciled  in  Rhode 
Island  against  a  husband  who  had  never 
been  in  Rhode  Island,  and  whose  place  of 
residence  was  unknown;  and  said:  "It  is 
obvious  that  marriage,  as  a  domestic  rela- 
tion, emerged  from  the  contract  which  cre- 
ated it,  is  known  and  recognized  as  such 
throughout  the  civilized  world;  that  it  gives 
rights  and  imposes  duties  and  restrictions 
upon  the  parties  to  it,  affecting  their  social 
and  moral  condition,  of  the  measure  of  which 
every  civilized  state,  and  certainly  every 
state  of  this  Union,  is  the  sole  judge,  so  far 
as  its  own  citizens  or  subjects  are  concerned, 
and  should  be  so  deemed  by  other  civilized 
and  especially  sister  states;  that  a  state 
cannot  be  deprived,  directly  or  indirectly,  of 
its  sovereign  power  to  regulate  the  status 
of  its  own  domiciled  subjects  and  citizens, 
by  the  fact  that  the  subjects  and  citizens  of 
other  states,  as  related  to  them,  are  inter- 
ested in  that  status;  and  in  such  a  matters 
has  a  right,  under  the  general  law,*judicially7 
to  deal  with  and  modify  or  dissolve  this  re- 
lation, binding  both  parties  to  it  by  the  de- 
cree, by  virtue  of  its  inherent  power  over  its 
own  citizens  and  subjects,  ana  to  enable  it 
to  answer  their  obligatory  demands  for  jus- 
tice ;  and  finally,  that  in  the  exercise  of  this 
judicial  power,  and  in  order  to  the  validity 
of  a  decree  of  divorce,  whether  a  mensa  et 
thoro  or  a  vinculo  matrimonii,  the  general 
law  does  not  deprive  a  state  of  its  proper 
jurisdiction  over  the  condition  of  its  own 
citizens,  because  nonresidents,  foreigners,  or 
domiciled  inhabitants  of  other  states  have 
not  or  will  not  become,  and  cannot  be  made 
to  become,  personally  subject  to  the  jurisdic- 
tion of  its  courts;  but,  upon  the  most  fa- 
miliar principles,  and  as  illustrated  by  the 
most  familiar  analogies  of  general  law,  it* 
courts  may  and  can  act  conclusively  in  such 
a  matter  upon  the  rights  and  interests  of 
such  persons,  giving  to  them  such  notice,  ac- 
tual or  constructive,  as  the  nature  of  the 
case  admits  of,  and  the  practice  of  courts  in 
similar  cases  sanctions."   4  R  I.  105,  106. 

The  statutes  of  Massachusetts  provided  as 
follows:  "When  an  inhabitant  of  this  state 
goes  into  another  state  or  country  to  obtain 
a  divorce  for  any  cause  occurring  here  and 
while  the  parties  resided  here,  or  for  any 
cause  which  would  not  authorize  a  divorce 
by  the  laws  of  this  state,  a  divorce  bo  ob- 
tained shall  be  of  no  force  or  effect  in  this 
state.  In  all  other  cases,  a  divorce  decreed 
in  any  other  state  or  country  according  to 
the  laws  thereof,  by  a  court  having  jurisdic- 
tion of  the  cause  and  both  the  parties,  shall 
be  valid  and  effectual  in  this  state."  That 
provision  made  no  change  in  the  law,  but,  in 
the  words  of  the  commissioners  upon  whose 
advice  it  was  first  enacted,  "is  founded  on  the 
rule  established  by  the  comity  of  all  civilized 
nations;  and  is  proposed  merely  that  no 
doubt  should  arise  on  a  question  so  interest- 
ing and  important  as  this  may  sometimes 
be  "  Gen.  Stat.  1860,  chap.  107,  §!  64,  55; 
Rev.  Stat.  1836,  chap.  76,  55  39,  40,  and  note 
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of  commissioners;  Ross  v.  Ross,  129  Mass. 
ta,  248,  37  Am.  Rep.  321. 

In  Hood  v.  Hood  (1866)  11  Allen,  190,  87 
Am.  Dee.  709,  tbe  husband  and  wife,  after 
living  together  in  Massachusetts,  removed  to 
Illinois,  and  there  lived  together;  the  wife, 
te  "under  circumstances  as  to  which  there  was 
•no  evidence,"  and  afterwards  the  husband, 

•  came  back  to  Massachusetts,  and,  while 
they  were  living  there  in  his  brother-in-law's 
house  for  a  few  weeks,  he  signed  an  agree- 
ment reciting  that  they  bad  separated,  and 
promising  to  pay  her  a  certain  weekly  sum 
so  long  as  she  should  remain  single.  She 
continued  to  reside  in  Massachusetts;  and 
he  obtained  in  Illinois  a  decree  of  divorce 
from  her  for  her  desertion,  upon  such  notice 
as  the  laws  of  Illinois  authorized  in  the  case 
of  an  absent  defendant.  It  was  held  by  the 
supreme  judicial  court  of  Massachusetts,  in 
an  opinion  delivered  by  Mr.  Justice  Hoar, 
that  both  parties  had  their  domicil  in  Illi- 
nois, and  weqe  subject  to  the  jurisdiction  of 
its  courts;  arid  that  the  fact  of  desertion  by 
the  wife  was  conclusively  settled  between 
the  parties  by  the  decree  In  Illinois ;  and  it 
was  not  competent  for  the  wife  to  contra- 
dict it  on  a  libel  afterwards  filed  by  her  in 
Massachusetts;  and  her  libel  was  dismissed. 
And  in  Hood  v.  Hood  (1872)  110  Mass.  463, 
it  appearing  that  such  dismissal  was  upon 
the  ground  of  the  validity  of  the  previous  de- 
cree of  divorce  in  Illinois,  it  was  adjudged 
that  that  decree  could  not  be  impeached  by 
the  wife  in  a  writ  of  dower  by  her  against 
third  persons,  the  court  saying:  "The  de- 
cree in  favor  of  her  husband,  dismissing 
her  libel,  was  then  forever  conclusive 
against  her,  as  between  themselves.  It  sev- 
ered the  relation  between  them;  or  rather 
estopped  her  from  averring  anything  to  the 
contrary  of  the  decree  in  Illinois  which  pur- 
ported to  sever  that  relation.  The  general 
rule,  however,  in  regard  to  estoppels  of  rec- 
ord, is  that  they  are  good  only  between  the 
parties  of  record  ana  their  privies.  They 
cannot  be  set  up  in  collateral  proceedings 
between  one  of  those  parties  and  third  per- 
sons. But  the  effect  of  the  judgment  in  this 
case  was  to  determine  the  status  of  the  de- 
mandant. So  far  as  it  did  that,  it  is  a  judg- 
ment that  is  operative  and  conclusive  as  to 
all  the  world." 

The  like  view  has  been  affirmed  by  courts 
of  other  states.  Thompson  v.  State  (1856) 
28  Ala.  13;  Leith  v.  Leith  (1859  )  39  N.  H. 
20,  39-43;  Bhafer  v.  Bushnell  (1869)  24 
Wis.  372;  Gould  v.  Grow  (1874)  67  Mo. 
200;  Van  Orsdal  v.  Van  Orsdal  (1885)  67 
Iowa,  36,  24  N.  W.  579;  Smith  v.  Smith 
(1891)  43  La.  Ann.  1140,  10  So.  248;  Re 
James  (1893)  99  Cal.  374,  33  Pac.  1122; 
-Dunham  v.  Dunham  (1896)  162  111.  589, 

•  607-610,  35  L.  R.  A.  70,  44  N.  E.  841. 

•  *In  Shaw  v.  Shaw  (1867  )  98  Mass.  168, 
the  husband  and  wife,  domiciled  in  Massa- 
chusetts, left  the  state  to  take  up  their  resi- 
dence in  Colorado.  In  Pennsylvania,  on 
the  journey,  he  treated  her  with  extreme 
cruelty,  and  she  left  him  and  returned  to 
Massachusetts,  and  continued  to  reside 
there.  It  was  held  that  while  they  were  in 


Pennsylvania  the  domicil  of  both  parties  re- 
mained in  Massachusetts;  and  that  the  wife 
might  maintain  a  libel  in  Massachusetts  for 
the  cause  occurring  in  Pennsylvania,  al- 
though the  husband,  before  it  occurred,  had 
left  Massachusetts  with  the  intention  of 
never  returning,  and  never  did  in  fact  re- 
turn, and  therefore  no  notice  was  or  could 
be  served  upon  him  in  Massachusetts. 

In  a  very  recent  case,  the  court  of  errors 
and  appeals  of  New  Jersey  maintained  the 
validity  of  a  divorce  obtained  in  the  state 
of  Utah  by  a  husband  having  his  bona  fide 
domicil  there,  against  a  wife  whose  domicil 
was  in  New  Jersey,  after  publication  of  the 
process  and  complaint  in  accordance  with 
the  statutes  of  Utah,  and  personal  service 
upon  the  wife  in  New  Jersey  in  time  to  en- 
able her  to  make  defense,  if  she  wished  to 
do  so.  Mr.  Justice  Gummere,  speaking  for 
the  court  of  errors  and  appeals,  said  that, 
at  least  "interstate  comity  requires  that  a 
decree  of  divorce,  pronounced  by  a  court  of 
the  state  in  which  the  complainant  is  domi- 
ciled, and  which  has  jurisdiction  of  the  sub- 
ject-matter of  the  suit,  shall,  in  the  absence 
of  fraud,  be  given  full  force  and  effect  with- 
in the  jurisdiction  of  a  sister  state,  not- 
withstanding that  the  defendant  does  not  re- 
side within  the  jurisdiction  of  the  court 
which  pronounced  the  decree,  and  has  not 
been  served  with  process  therein;  provided 
that  a  substituted  service  has  been  made  in 
accordance  with  the  provisions  of  the  stat- 
ute of  that  state,  and  that  actual  notice  of 
the  pendency  of  the  suit  has  been  given  to 
the  defendant,  and  a  reasonable  opportun- 
ity afforded  to  put  in  a  defense  thereto;  and 
provided,  further,  that  the  ground  upon 
which  the  decree  rests  is  one  which  the  pub- 
lic policy  of  the  state  in  which  it  is  sought 
to  be  enforced  recognizes  as  a  sufficient 
cause  for  divorce."  Felt  v.  Felt  (1899)  59 
N.  J.  Eq.  — ,  47  L.  R.  A.  546,  45  Atl.  105. 

In  New  York,  North  Carolina,  and  South  0 
Carolina,  the  opposite  view  has  prevailed,  ►» 
either  upon  the  ground  that  the  rule*as  to? 
notice  is  the  same  in  suits  for  divorce  as  in 
ordinary  suits  in  personam,  or  upon  the 
ground  that,  in  the  absence  of  actual  notice 
or  appearance,  the  decree,  while  it  may  re- 
lease the  libellant,  cannot  release  the  libel- 
lee  from  the  bond  of  matrimony.  People  v. 
Baker  (1879)  76  N.  Y.  78,  32  Am.  Rep. 
274;  O'Dea  v.  O'Dea  (1885)  101  N.  Y.  23, 
4  N.  E.  110;  Re  Kimball  (1898)  155  N.  Y. 
62,  49  N.  E.  331;  Irby  v.  Wilson  (1837)  1 
Dev.  St  B.  Eq.  568;  McCreery  v.  Davis 
(1894  )  44  S.  C.  195,  28  L.  R.  A.  655,  22  8. 
E.  178. 

In  People  v.  Baker,  76  N.  Y.  78,  upon 
which  the  subsequent  decisions  in  New  York 
are  based,  the  defendant  was  married  to  •> 
woman  in  the  state  of  Ohio;  they  after- 
wards lived  together  in  the  state  of  New 
York;  the  wife,  upon  notice  by  publication, 
and  without  personal  appearance  of  the  hus- 
band, he  being  in  New  York,  obtained  a  de- 
cree of  divorce  against  him  in  Ohio ;  and  he 
afterwards  married  another  woman  in  New 
York,  and  was  convicted  of  bigamy  there. 
The  conviction  was  affirmed  by  the  court  of 
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appeals,  without  a  suggestion  that  the  first 
wife  was  not  domiciled  in  Ohio  at  the  time 
of  the  divorce,  but  stating  the  question  in 
the  case  to  be:  "Can  a  court,  in  another 
state,  adjudge  to  be  dissolved  and  at  an 
end  the  matrimonial  relation  of  a  citizen  of 
this  state,  domiciled  and  actually  abiding 
here  throughout  the  pendency  of  the  judi- 
cial proceedings  there,  without  a  voluntary 
appearance  by  him  therein,  and  with  no  ac- 
tual notice  to  him  thereof,  and  without  per- 
sonal service  of  process  on  him  in  that 
state  1"  The  court  admitted  that  "if  one 
party  to  a  proceeding  is  domiciled  in  a 
state,  the  status  of  that  party,  as  affected 
by  the  matrimonial  relation,  may  be  ad- 
judged upon  and  confirmed  or  changed  in 
accordance  with  the  laws  of  that  state;" 
but  held  that,  without  personal  appearance 
or  actual  notice,  the  decree  could  not  affect 
the  matrimonial  relation  of  the  defendant 
in  another  state.  The  court  recognized  that 
the  law  was  settled  otherwise  in  some 
states,  and  said:    "It  remains  for  the  Su- 

Sreme  Court  of  the  United  States,  as  the 
nal  arbiter,  to  determine  how  far  a  judg- 
ment rendered  in  such  a  case,  upon  such 
substituted  service  of  process,  shall  be  oper- 
ative without  the  territorial  jurisdiction  of 
lithe  tribunal  giving  it." 
5    The  authorities  above  cited  show  the  wide 
*  diversity  of 'opinion  existing  upon  this  im- 
portant subject,  and  admonish  us  to  confine 
our  decision  to  the  exact  case  before  us. 

This  case  does  not  involve  the  validity  of 
a  divorce  granted,  on  constructive  service, 
by  the  court  of  a  state  in  which  only  one  of 
the  parties  ever  had  a  domicil;  nor  the 
question  to  what  extent  the  good  faith  of 
the  domicil  may  be  afterwards  inquired  into. 
In  this  case,  the  divorce  in  Kentucky  was 
by  the  court  of  the  state  which  had  al- 
ways been  the  undoubted  domicil  of  the 
husband,  and  which  was  the  only  matri- 
monial domicil  of  the  husband  and  wife. 
The  single  question  to  be  decided  is  the  va- 
lidity of  that  divorce,  granted  after  such 
notice  had  been  given  as  was  required  by 
the  statutes  of  Kentucky. 

The  husband  always  had  his  domicil  in 
Kentucky,  and  the  matrimonial  domicil  of 
the  parties  was  in  Kentucky.  On  Decem- 
ber 28,  1802,  the  husband  filed  his  petition 
for  a  divorce  in  the  court  of  appropriate  ju- 
risdiction in  Kentucky,  alleging  an  aban- 
donment of  him  by  the  wife  in  Kentucky, 
and  a  continuance  of  that  abandonment  for 
a  year,  which  was  a  cause  of  divorce  by  the 
laws  of  Kentucky.  His  petition  truly  stat- 
ed, upon  oath,  as  required  by  the  statutes 
of  Kentucky,  that  the  wife  might  be  found 
at  Clinton  in  the  state  of  New  York,  and 
that  at  Clinton  was  the  postoffice  nearest 
the  place  where  she  might  be  found.  As  re- 
quired by  the  statutes  of  Kentucky,  the 
elerk  thereupon  entered  a  warning  order  to 
the  wife  to  appear  in  sixty  days,  and  ap- 
pointed an  attorney  at  law  to  represent  her. 
The  attorney,  on  January  6,  1893,  wrote  to 
the  wife  at  Clinton,  fully  advising  her  of 
the  object  of  the  petition  for  divorce,  and 
Inclosing  a  copy  thereof  in  a  letter  ad- 


dressed to  her  by  mail  at  Clinton,  and  bar- 
ing printed  on  the  envelope  a  direction  to 
return  it  to  him,  if  not  delivered  in  tea 
days.  There  is  a  presumption  of  fact, 
though  not  of  law,  that  a  letter  put  into  the 
postoffice,  and  properly  addressed,  is  re- 
ceived by  the  person  to  whom  it  is  ad- 
dressed. Rosenthal  v.  Walker  (1884)  111 
U.  S.  185,  28  L.  ed.  895,  4  Sap.  Ct.  Rep. 
382.  On  February  6,  1893,  the  attorney, 
having  received  no  answer,  made  his  report 
to  the  court.  And  on  March  14,  1893,  the 
court,  after  taking  evidence,  granted  the 
husband  an  absolute  decree  of  divorce  for 
his  wife's  abandonment  of  him.  « 

The  court  of  New  York  has  indeed  found  £ 
that  the  wife  "was*  not  personally  served* 
with  process  within  the  state  of  Kentucky, 
or  at  all."  It  may  be  doubted  whether  this 
negatives  her  having  received  or  had  knowl- 
edge of  the  letter  sent  to  her  by  the  attor- 
ney in  Kentucky,  January  6,  1893,  six  days 
before  she  began  her  suit  in  New  York.  But 
assuming  that  it  does,  the  question  in  this 
case  is  not  whether  she  had  actual  notice  of 
the  proceedings  for  divorce,  but  whether 
such  reasonable  steps  had  been  taken  to 
give  her  notice  as  to  bind  her  by  the  decree 
in  the  state  of  the  domicil. 

The  court  in  New  York  found  that  the 
wife  left  the  husband  and  went  to  Clinton 
with  the  purpose  and  intention  of  not  re- 
turning to  the  state  of  Kentucky,  but  of 
permanently  residing  in  the  state  of  New 
York;  and  that  this  purpose  and  intention 
were  understood  by  the  husband  at  the 
time,  and  were  contemplated  and  evidenced 
by  the  agreement  executed  by  the  parties  in 
Kentucky,  October  10,  1891.  But  that 
agreement  was  among  the  proofs  submitted 
to  the  court  in  Kentucky,  and  may  well 
have  been  considered  by  that  court,  as  the 
preamble  to  the  agreement  states,  as  sim- 
ply intended  to  provide  for  the  interest  of 
their  child,  recognizing  that  the  parties  had 
ceased  to  live  together  as  husband  and  wife, 
but  "without  in  any  way  acknowledging 
upon  whom  is  the  fault,  or  condoning  the 
conduct  of  the  one  or  the  other  which  has 
led  to  the  existing  state  of  affairs,  or  pre- 
venting any  consequences  which  may  fol- 
low, or  right  which  may  arise  to  either 
party  if  such  status  shall  continue."  The 
agreement  contains  no  mention  of  the  dom- 
icil of  either  husband  or  wife,  but  declares 
that  the  domicil  of  the  child  is  to  be  the 
state  of  Kentucky,  and  is  taken  up  with 
providing  that  its  custody  shall  be  half  of 
each  year  with  the  mother  and  the  other 
half  with  the  paternal  grandmother,  and 
with  providing  for  the  support  and  custody 
of  the  child  in  various  future  contingencies, 
including  the  divorce  and  second  marriage 
of  the  husband  or  of  the  wife. 

We  are  of  opinion  that  the  undisputed 
facts  show  that  such  efforts  were  required 
by  the  statutes  of  Kentucky,  and  were  ac- 
tually made,  to  give  the  wife  actual  notice 
of  the  suit  in  Kentucky,  as  to  make  the  de- 
cree of  the  court  there,  granting  a  divorce  eo 
upon  the  ground  that  she  had  abandoned*; 
her  husband,  'as  binding  on  her  as  if  she* 
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had  been  served  with  notice  in  Kentucky,  or 
had  voluntarily  appeared  in  the  suit.  Bind- 
ing her  to  that  full  extent,  it  established, 
beyond  contradiction,  that  she  had  aban- 
doned her  husband,  and  precludes  her  from 
asserting  that  she  left  him  on  account  of 
his  cruel  treatment. 

To  hold  otherwise  would  moke  it  diffi- 
cult, if  not  impossible,  for  the  husband  to 
obtain  a  divorce  for  the  cause  alleged,  if  it 
actually  existed.  The  wife  not  being  with- 
in the  state  of  Kentucky,  if  constructive  no- 
tice, with  all  the  precautions  prescribed  by 
the  statutes  of  that  state,  were  insufficient 
to  bind  her  by  a  decree  dissolving  the  bond 
of  matrimony,  the  husband  could  only  get 
a  divorce  by  suing  in  the  state  in  which  she 
was  found;  and  by  the  verv  fact  of  suing 
her  there  he  would  admit  that  she  had  ac- 
quired a  separate  domicil  (which  he  de- 
nied), and  would  disprove  his  own  ground 
of  action,  that  she  had  abandoned  him  in 
Kentucky. 

The  result  is  that  the  courts  of  New  York 
have  not  given  to  the  Kentucky  decree  of 
divorce  the  faith  and  credit  which  it  had 
bv  law  in  Kentucky,  and  that  therefore 

Judgments  must  be  reversed,  and  the  case 
remanded  to  the  Supreme  Court  of  New 
York  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Mr.  Justice  Peekham  dissenting: 
I  think  this  case  was  rightly  decided  by 
the  court  of  appeals  of  New  York,  and  I 
therefore  dissent  from  the  judgment  and  the 
opinion  of  the  court  herein. 

I  think  if  the  husband  had,  at  his  domicil 
in  Kentucky,  been  guilty  of  such  miscon- 
duct and  cruelty  towards  his  wife  as  enti- 
tled her  to  a  divorce,  she  had  a  legal  right 
for  that  reason  to  leave  him  and  to  acquire 
a  separate  domicil,  even  in  another  state. 
If,  under  such  circumstances,  she  did  leave 
him,  and  did  acquire  a  separate  domicil  in 
New  York  state,  the  Kentucky  court  did 
not  obtain  jurisdiction  over  her  as  an  ab- 
sent defendant,  by  publication  of  process  or 

«  sending  a  copy  thereof  through  the  mail  to 

h  Iter  address  in  New  York. 

*  'It  has  long  been  held  that  the  wife  upon 
•uch  facts  could  acquire  a  separate  domicil. 
In  Cheever  t.  Wilson,  9  Wall.  108,  123,  124, 
19  L.  ed.  G04,  60S,  it  was  so  decided;  and 
the  case  of  Ditson  v.  Ditson,  4  R.  I.  87,  was 
therein  cited  with  approval  upon  that  prop- 
osition. It  was  said  in  the  Rhode  Island 
ease  that,  "although,  as  a  general  doctrine, 
the  domicil  of  the  husband  is  by  law  that 
of  the  wife,  yet,  when  he  commits  an  of- 
fense, or  is  guilty  of  such  dereliction  of 
duty  in  the  relation  as  entitles  her  to  have 
it  [the  marriage]  either  partially  or  totally 
dissolved,  she  not  only  may,  but  must,  to 
avoid  condonation,  establish  a  separate  dom- 
icil of  her  own.  This  she  may  establish, 
nay,  when  deserted,  or  compelled  to  leave 
her  husband,  necessity  frequently  compels 
her  to  establish,  in  a  different  judicial  or 
state  jurisdiction  than  that  of  her  husband, 
according  to  the  residence  of  her  family  or 


friends.  Under  such  circumstances  she 
gains,  and  is  entitled  to  gain,  for  the  pur- 
poses of  jurisdiction,  a  domicil  of  her  own." 
This  is  also  held  in  Bunt  r.  Bunt,  72  N.  Y. 
217,  28  Am.  Rep.  129,  where  many  of  the 
authorities  are  collected. 

By  the  statute  of  New  York  in  force  at 
the  time  the  parties  were  therein  married, 
the  court  had  jurisdiction  to  grant  a  lim- 
ited divorce  on  the  complaint  of  a  married 
woman,  where  the  marriage  had  been  sol- 
emnized in  the  state,  and  the  wife  was  an 
actual  resident  therein  at  the  time  of  ex- 
hibiting her  complaint.  By  virtue  of  this 
statute  and  of  the  wife's  residence  in  New 
York  at  the  time  of  exhibiting  her  com- 
plaint (if  such  residence  were  legally  ac- 
quired, as  already  stated),  the  court  in  that 
state  had  jurisdiction  of  an  action  for  di- 
vorce against  her  husband,  and  jurisdiction 
over  the  husband  was  complete  when  he  ap- 
peared in  the  suit.  Having  the  right  to 
acquire  a  residence  in  the  state,  it  was  open 
to  her  to  prove  in  the  divorce  case  which 
she  instituted  in  New  York  the  facts  which 
justified  her  leaving  her  husband's  home  in 
Kentucky  and  in  acquiring  a  separate  domi- 
cil in  New  York;  and  the  decision  of  the 
Kentucky  court  that  it  had  jurisdiction 
over  her  in  her  husband's  suit  was  not  con- 
clusive against  her  upon  that  question.  The 
New  York  court  entered  upon  the  inquiry 
and  found  the  fact  that  she  was  justified  by 
her  husband's  acts  in  leaving  his  home  andjO 
in  acquiring  a  new  domicil  for  herself,  and* 
that  the  Kentucky  court'therefore  obtained* 
no  jurisdiction  over  her.  It  also  found  the 
facts  necessary  to  warrant  it  in  granting  to 
her  a  divorce  under  the  laws  of  New  York, 
and  it  granted  one  accordingly.  This  I  think 
the  New  York  court  had  jurisdiction  to  do, 
and  it  did  not  thereby  refuse  the  constitu- 
tional full  faith  to  the  Kentucky  judgment. 

That  a  husband  can  drive  his  wife  from 
his  home  by  conduct  which  entitles  her  to  a 
divorce,  and  thus  force  her  to  find  another 
domicil,  and  then  commence  proceedings  in 
a  court  of  his  own  domicil  for  a  divorce, 
which  court  obtains  jurisdiction  over  her 
only  by  a  service  of  process  in  the  state  of 
her  new  domicil,  through  the  mail,  and  that 
on  such  service  he  can  obtain  a  judgment  of 
divorce  which  shall  be  conclusive  against  her 
in  her  action  in  the  court  of  her  own  domi- 
cil, seems  to  me  to  be  at  war  with  sound 
principle  and  the  adjudged  cases.  The  doc- 
trine of  status,  even  as  announced  in  the 
opinion  of  the  court,  does  not  reach  the  case 
of  a  husband,  by  his  misconduct,  rendering 
it  necessary  for  the  wife  to  leave  him.  I 
therefore  dissent. 

T  am  authorized  to  state  that  the  Chief 
Justice  concurs  in  this  dissent. 
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FREDERICK  A.  BELL,  Plff.  in  Brrn 

v. 

MARY  Q.  BELL. 

Husband  and  wife — divorce — jurisdiction — ■ 
constructive  service — contradiction  of  ju- 
risdictional facts — bona  fide  domicil. 
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1.  No  valid  divorce  cam  be  decreed  on  construc- 
tive service,  by  courts  of  a  state  In  which 
neither  party  la  domiciled. 

3.  The  recital  In  proceedings  for  divorce,  of 
tbe  facts  necessary  to  give  jurisdiction,  may 
be  contradicted  In  a  suit  between  the  same 
parties  In  another  state. 

S.  A  Pennsylvania  court  bas  no  Jurisdiction 
of  a  suit  for  divorce  against  a  resident  of  tbe 
state  of  New  York  by  a  party  who  Is  not  a 
bona  fide  resident  of  Pennsylvania. 

4.  A  Judgment  of  the  United  States  Supreme 
Court  affirming  a  Judgment  of  tbe  court  be- 
low for  a  divorce  and  for  alimony  and  costs, 
rendered  after  appearance  and  answer  of 
the  husband,  may  be  entered  nunc  pro  tuna 
as  of  tbe  date  of  argument,  where  tbe  bus- 
band  has  died  since  the  argument  of  tbe 
cause. 

[No.  39.] 

Argued  April  25,  26,  1900.    Decided  April 
15,  1901. 

IN  ERItOR  to  tbe  Supreme  Court  of  the 
state  of  New  York  to  review  a  judgment 
for  plaintiff  affirmed  by  the  General  Term 
of  the  Supreme  Court  of  New  York  and  by 
the  Court  of  Appeals  of  that  state.  Af- 
firmed. 

See  same  case  in  courts  below,  4  App.  Div. 
627,  40  N.  Y.  Supp.  443,  157  N.  Y.  719,  53 
N.  E.  1123. 

Statement  by  Mr.  Justice  Gray: 

This  was  an  action  brought  December  22, 

1894,  in  the  supreme  court  for  the  county 
of  Erie  and  state  of  New  York,  by  Mary  6. 
Bell  against  Frederick  A.  Bell,  for  a  divorce 
from  the  bond  of  matrimony,  for  his  adultery 

«  at  Buffalo,  in  the  county  of  Erie,  in  April 
£  and  May,  1890,  and  for  alimony. 
*  *  The  defendant  appeared  in  the  case,  and 
pleaded  a  decree  of  divorce  from  the  bond  of 
matrimony,  obtained  by  him  January  8, 

1895,  in  the  court  of  common  pleas  for  Jef- 
ferson county,  in  the  state  of  Pennsylvania, 
for  her  desertion. 

The  plaintiff  replied,  denying  that  the 
court  in  Pennsylvania  had  any  jurisdiction 
to  grant  the  decree,  and  alleging  that  no 
process  in  the  suit  there  was  ever  served  on 
tier,  and  that  neither  she  nor  her  husband 
ever  was  or  became  a  resident  or  citizen  of 
the  state  of  Pennsylvania. 

The  present  action  was  referred  to  a  ref- 
eree, who  found  the  following  facts:  The 
parties  were  married  at  Bloomington,  in  the 
state  of  Illinois,  on  January  24,  1878,  and 
thereafter  lived  together  as  husband  and 
wife  at  Rochester,  and  afterwards  at  Buf- 
falo, in  the  state  of  New  York.  In  August, 
1882,  the  plaintiff  went  to  Bloomington  on 
a  visit  to  her  mother.  In  her  absence,  the 
defendant  packed  up  her  wearing  apparel 
and  other  property  in  trunks,  and  had  them 
put  in  the  stable,  preparatory  to  sending 
them  to  her  at  Bloomington.  In  September, 
1882.  the  plaintiff,  accompanied  by  her 
mother,  returned  to  the  defendant's  house, 
stayed  there  three  or  four  days,  and  then 
left,  with  her  mother,  for  Bloomington;  and 
since  then  the  plaintiff  and  defendant  have 


not  lived  together,  and  she  has  always 
claimed  her  residence  as  being  at  Buffalo. 
On  January  8,  1895,  the  court  of  common 

fleas  of  Jefferson  county,  in  the  state  of 
ennsylvania,  granted  to  the  husband,  on 
his  petition  filed  April  9,  1894,  alleging  that 
he  was  and  had  been  for  a  year  a  citizen  of 
that  state  and  a  resident  of  that  county,  a 
decree  of  divorce  from  the  bond  of  matri- 
mony for  her  desertion,  which,  under  the 
laws  of  Pennsylvania,  was  a  ground  for  dis- 
solving marriage.  The  subpoena  in  that  ac- 
tion was  not  served  upon  the  wife,  but  she 
was  served  by  publication  according  to  the 
laws  of  Pennsylvania,  and  she  received 
through  the  moil  a  copy  of  the  subpoena  and 
of  a  notice  of  the  examiner  that  he  would 
attend  to  the  duties  of  his  appointment  on 
December  14,  1894,  at  his  office  in  Brookville 
in  Jefferson  county.  She  did  not  appear  in 
person  or  by  attorney,  and  judgment  was 
rendered  against  ber  by  default.  w 
At  the  time  of  the  beginning  of  that  action  *■ 
and  of  the*rendering  of  that  decree  the  wife  Z 
was  a  resident  of  the  state  of  New  York,  and 
the  husband  was  not  a  bona  fide  resident  of 
the  state  of  Pennsylvania.  On  January  31, 
1894,  the  husband  and  his  sister  presented 
a  petition,  upon  oath,  to  the  surrogate  of 
Erie  county,  for  the  probate  of  the  will  of 
their  mother,  in  which  he  was  described  as 
residing  at  Buffalo,  in  the  county  of  Erie 
and  state  of  New  York.  No  evidence  was 
offered  to  show  that  he  actually  changed  his 
domicil  from  New  York  to  Pennsylvania. 

The  referee  also  found  the  husband's 
adultery  as  alleged,  and  reported  that  the 
wife  should  have  judgment  for  a  divorce 
from  the  bond  of  matrimony,  and  for  ali- 
mony in  the  sum  of  $3,000  during  her  life, 
from  the  commencement  of  this  action,  pay- 
able quarterly,  and  for  costs.  The  court 
confirmed  his  report,  and  rendered  judgment 
accordingly  for  a  divorce,  alimony,  and 
costs.  That  judgment  was  affirmed  by  the 
general  term  and  by  the  court  of  appeals. 
4  App.  I)iv.  627,  40  N.  Y.  Supp.  443,  157  N. 
Y.  719,  53  N.  E.  1123. 

The  defendant  sued  out  this  writ  of  error 
upon  the  ground  that  the  judgment  below 
did  not  give  full  faith  and  credit  to  the  judg- 
ment in  Pennsylvania,  as  required  by  the 
Constitution  and  laws  of  the  United  States, 
After  the  argument  of  the  case  in  this 
court,  the  defendant  died;  and  the  plaintiff 
moved  that  judgment  be  entered  nunc  pro 
tunc. 

Mr.  Henry  H.  Seymonr  for  plaintiff  in 
error. 

Mr.  Charles  B.  Wheeler  for  defendant 
in  error. 

Mr.  Justice  Gray,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 

The  question  in  this  case  is  of  the  validity 
of  the  divorce  obtained  by  the  husband  in 
Pennsylvania.  No  valid  divorce  from  the 
bond  of  matrimony  can  be  decreed  on  con- 
structive service  by  the  courts  of  a  state  in 
which  neither  party  is  domiciled.  And  by 
the  law  of  Pennsylvania  every  petitioner  for 
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>  a  divorce*must  have  had  a  bona  fide  resi- 
dence within  the  state  for  one  year  next  be- 
fore the  filing  of  the  petition.  Penn.  Stats. 
March  13,  1815,  chap.  100,  J  11;  May '8, 
1864,  chap.  629,  §  2;  Hollister  v.  Hollis- 
ter, 6  Pa.  440.  The  recital  in  the  pro- 
ceedings in  Pennsylvania  of  the  facts  neces- 
sary to  show  jurisdiction  may  be  contra- 
dicted. Thompson  v.  Whitman,  18  Wall. 
467,  21  L.  ed.  897.  The  referee  in  this  case 
has  not  only  found  generally  that  at  the 
time  of  those  proceedings  the  wife  was  a 
resident  of  the  state  of  New  York,  and  the 
husband  was  not  a  bona  fide  resident  of 
Pennsylvania,  but  has  also  found  that  on 
January  31,  1894,  some  ten  weeks  before  he 
filed  his  petition  in  Pennsylvania,  he  de- 
scribed himself,  under  oath,  in  a  petition 
for  the  probate  of  a  will  in  Erie  county,  in 
the  state  of  New  York,  as  a  resident  of  that 
county,  and  that  no  evidence  was  offered 
that  he  actually  changed  his  domicil  from 
New  York  to  Pennsylvania.  Upon  this  rec- 
ord, therefore,  the  court  in  Pennsylvania 
had  no  jurisdiction  of  the  husband's  suit  for 
divorce,  because  neither  party  had  a  domicil 
in  Pennsylvania,  and  the  decree  of  divorce 
was  entitled  to  no  faith  and  credit  in  New 
York  or  in  any  other  state.  Leith  v.  Leith 
(1859)  39  N.  H.  20;  People  v.  Dawell  (1872) 
25  Mich.  247;  Bewail  v.  Betoall  (1877)  122 
Mass.  150,  23  Am.  Rep.  299;  Litowitch  v. 
IAtousitch  (1S78)  19  Kan.  451,  27  Am.  Rep. 
145;  Van  Fossen  v.  State  (1881)  37  Ohio 
St.  317,  41  Am.  Rep.  507;  Gregory  v.  Greg- 
ory (1880)  78  Me.  187,  57  Am.  Rep.  792; 
Dunham  r.  Dunham  (1890)  162  111.  589,  35 
L.  R.  A.  70,  44  N.  E.  841 ;  Thelen  v.  Thelen 
(1899)  75  Minn.  433,  78  N.  W.  108;  Ma- 
gowan  v.  Uagovoan  (1899)  57  N.  J.  Eq.  322, 
42  AO.  330. 

The  death  of  the  husband,  since  this  case 
was  argued,  of  itself  terminates  the  mar- 
riage relation,  and,  if  nothing  more  had  been 
involved  in  the  judgment  below,  would  have 
abated  the  writ  of  error,  because  the  whole 
subject  of  litigation  would  be  at  an  end.  and 
no  power  can  dissolve  a  marriage  which  has 
already  been  dissolved  by  act  of  God.  Stan- 
hope v.  Stanhope  (1886)  L.  R.  11  Prob. 
Div.  103,  111.  But  the  judgment  below, 
rendered  after  appearance  and  answer  of  the 
husband,  is  not  only  for  a  divorce,  but  for 
a  large  sum  of  alimony,  and  for  costs.  The 
wife's  rights  to  such  alimony  and  costs, 
though  depending  on  the  same  grounds  as 
the  divorce,  are  not  impaired  by  the  hus- 
band's death,  should  not  be  affected  by  the 
delay  in  entering  judgment  here'while  this 
court  has  held  the  ease  tinder  advisement, 
and  may  be  preserved  by  entering  judgment 
nunc  pro  tune  as  of  the  day  when  it  was 
argued.  Downer  v.  Howard  (1878)  44 
Wis.  82;  FraneU  v.  Franoie  (1879)  31 
Gratt  283;  Danforth  r.  Danforth  (1884) 
111  I1L  236;  Mitchell  v.  Overman  (1880) 
103  U.  S.  02,  26  L.  ed.  309. 

Judgment  affirmed,  nuno  pro  tunc,  a*  of 
April  t6,  1900. 


65S 

(Mi  u.  s.  in) 

AUGUST  STREITWOLF,  Plff.  in  Brr, 
v. 

ELIZABETH  STREITWOLF. 

Husband    and  wife — divorce — jurisdiction 
— bona  fide  domicil. 

1.  A  husband  had  no  bona  Ada  domicil  (or 
ninety  days  In  North  Dakota,  as  required  by 
the  law  of  that  state  as  a  prerequisite  to  Ju- 
risdiction of  a  salt  for  divorce,  where,  dur- 
ing the  pendency  of  a  similar  suit  Instituted 
by  his  wife  In  the  state  of  their  matrimonial 
domicil,  he  went  to  North  Dakota  without 
Informing  anyone  where  he  was  going  or  that 
he  Intended  to  change  bla  residence,  and 
commenced  his  salt  three  months  after  the 
date  of  his  first  arrival,  his  stay  in  that  state 
being  Interrupted  by  a  trip  to  Yellowstone 
Park  and  a  visit  to  New  York,  in  which  place, 
In  an  Interview  with  his  son,  he  stated  that 
he  was  going  to  Germany  to  secure  a  legacy, 
neither  the  son  nor  any  other  person,  so  far 
as  It  appears,  having  had  any  Idea  that  he 
had  been  away  from  his  home  with  a  view 
to  changing  his  residence. 

2.  Injunction  may  Issue  against  setting  np  a 
pretended  Judgment  fraudulently  obtained  la 
another  state,  In  bar  of  a  divorce  proceeding. 

[No.  109.] 

Argued  and  Submitted  November  H,  15, 
1900.   Decided  April  15,  1901. 

IN  ERROR  to  the  Court  of  Errors  and  Ap- 
peals of  the  state  of  New  Jersey  to  re- 
view a  decision  affirming  a  decree  enjoining 
defendant  from  setting  up  a  judgment  of  di- 
vorce of  a  district  court  of  North  Dakota. 
Affirmed. 

See  same  case  below,  58  N.  J.  Eq.  568.  41 
Atl.  870,  43  Atl.  683. 

Statement  by  Mr.  Justice  Gray: 

August  Streitwolf  and  Elizabeth  Streit- 
wolf  were  married  at  New  Brunswick,  in 
New  Jersey,  on  June  3,  1877,  and  lived  there 
as  husband  and  wife  until  August  3,  1890. 
On  August  17,  1896,  the  wife  filed  against 
the  husband  in  the  court  of  chancery  in  the 
state  of  New  Jersey  a  bill  for  divorce  for 
his  extreme  cruelty,  and  for  alimony ;  a  sub- 
poena returnable  August  29,  1896,  was  served 
upon  the  husband  personally  in  New  Jersey; 
and  in  November,  1896,  after  a  hearing,  an 
order  was  made  for  the  payment  of  alimony 
pendente  lite. 

On  August  9,  1897,  the  husband  filed 
against  the  wife  in  the  district  court  of  the 
sixth  judicial  district  of  the  state  of  North 
Dakota  a  suit  for  a  divorce  from  the  bond  of 
matrimony  for  her  extreme  cruelty  and  ha- 
bitual intemperance,  and  caused  to  be  per- 
sonally served  on  her  in  New  Jersey  on  Au-e 
gust  17,  1897,  a  copy  of  the  summons  and* 
complaint  therein,  directing  her  to* answer  T 
within  thirty  days  after  service  of  tbe  sum- 
mons upon  her,  or  be  defaulted. 

On  August  19,  1897,  the  husband  filed  in 
the  suit  in  New  Jersey  an  answer  denying 
the  allegations  of  the  wife's  bill,  but  saying 
nothing  of  the  suit  in  North  Dakota. 

On  September  7,  1897,  the  wife  filed  in  the 
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suit  in  New  Jersey  a  petition,  supported  by 
affidavits,  for  an  injunction  against  the  suit 
in  North  Dakota,  denying  the  husband's  al- 
legations in  that  suit,  alleging  that  the  dom- 
icu  of  both  parties  was  still  in  New  Jersey, 
and  that  his  pretended  residence  in  North 
Dakota  was  wholly  fictitious  and  fraudulent, 
and  intended  only  to  give  a  colorable  juris- 
diction to  the  court  of  North  Dakota  for 
the  purpose  of  the  suit  therein;  and  further 
alleging  that  the  wife  had  not  in  anywise 
appeared  in  that  suit,  and  that  a  decree 
against  her  in  that  suit  would  be  a  bar  to  her 
suit  in  New  Jersey,  and  that  the  practical 
effect,  and  doubtless  the  object,  of  the  pro- 
ceeding, would  be  to  withdraw  the  adjudi- 
cation and  settlement  of  her  marital  rights 
from  the  court  of  New  Jersey  and  transfer 
the  same  to  the  court  of  North  Dakota.  On 
September  8,  1897,  a  temporary  injunction 
was  issued  accordingly,  to  continue  until  the 
husband  should  have  fully  answered  the  bill 
and  until  the  further  order  of  the  court. 

On  October  7,  1897,  the  husband  submitted 
to  the  judge  of  the  court  in  North  Dakota 
his  own  ew  parte  deposition  and  the  ex  parte 
depositions  of  other  witnesses  taken  in  the 
city  of  New  York  on  October  4,  1897,  and  ob- 
tained from  that  court  a  decree  of  divorce 
from  the  bond  of  matrimony  for  his  wife's 
cruelty  and  habitual  intemperance,  which 
recited  that  "the  plaintiff  now  is  and  for 
more  than  ninety  days  prior  to  the  com- 
mencement of  this  action  has  been  in  good 
faith  a  resident  of  the  state  of  North  Da- 
kota," and  that  "the  court  has  full  power 
and  jurisdiction,  both  of  the  subject-matter 
of  the  action  and  the  parties  plaintiff  and 
defendant  therein." 

On  January  11, 1898,  the  wife  filed  against 
the  husband  in  the  court  of  chancery  of 
New  Jersey  a  supplemental  bill  repeating 
the  allegations  of  her  petition  for  an  in- 
junction and  alleging  the  granting  of  the  in- 
h  junction  and  its  service  upon  the  husband's 
J  counsel  in  New  Jersey  and  in  North  Da- 
•  kota  on  the  13th  and  *15th  of  September, 
1897,  and  that  the  decree  in  North  Dakota 
was  void  for  want  of  jurisdiction  of  the  sub- 
ject-matter and  of  the  wife  as  a  party,  and 
was  procured  by  fraud  and  in  contempt  of 
the  court  of  chancery  of  New  Jersey. 

In  April,  1898,  the  husband  filed  an  an- 
swer to  the  supplemental  bill,  alleging  that 
at  and  for  more  than  ninety  days  preceding 
the  commencement  of  his  suit  in  North  Da- 
kota, he  was  a  resident  and  citizen  and  dom- 
iciled in  good  faith  in  that  state;  setting 
forth  SJ  2737,  2742,  2743,  2755-2757  of  the 
Civil  Code  of  North  Dakota  of  1895;  and  in- 
sisting that  the  decree  in  North  Dakota  was 
a  valid  judgment,  rendered  with  full  juris- 
diction over  the  subject-matter  and  the  par- 
ties, and  was  entitled  to  full  faith  and  cred- 
it under  the  Constitution  and  laws  of  the 
United  States. 

The  wife  Hied  a  general  replication  to  the 
answer.  The  evidence  tended  to  show,  and 
the  court  of  chancery  of  New  Jersey  found, 
the  following  facts: 
In  November,  1896,  the  husband  sold  out 


his  business  in  New  Brunswick,  rented  the 
building  and  furniture  to  the  grantee  of  the 
business,  and  went  to  New  York  and  boarded 
there  for  awhile,  and  then  went  to  Europe 
on  a  pleasure  tour,  and  returned  to  New 
York  in  the  following  March,  and  remained 
there  until  May  S,  1897.  In  April,  1897, 
negotiations  were  going  on  between  him  and 
his  wife  for  a  settlement  of  their  difficulties, 
which  entirely  failed  before  the  1st  of  May. 
About  that  time  he  became  acquainted  with 
a  firm  of  lawyers,  Hoggatt  ft  Caruthers,  who 
had  an  office  in  New  York,  and  were  attor- 
neys engaged  in  the  business  of  procuring 
divorces;  and  he  talked  with  them,  and 
found  that  they  had  an  office  and  a  repre- 
sentative in  Mandan,  North  Dakota.  Streit- 
wolf  had  never  been  in  Mandan,  knew  no- 
body there,  and  had  no  connections,  directly 
or  indirectly,  with  Mandan,  or  with  any- 
body in  North  Dakota.  On  May  6,  1897, 
without  informing  anybody  where  he  was 
going,  or  that  he  intended  to  change  his 
residence,  he  left  New  York  and  went  to 
Mandan;  arrived  there  on  Sunday  morning. 
May  9,  and  in  the  afternoon  of  the  same  day 
was  introduced  by  a  traveling  companion 
to  one  Vbss,  who  represented  Hoggatt  &fl 
Caruthers  in  Mandan.  He  took  board  at  a«c 
boarding-house,  stayed 'there  a  few  weeks,  ? 
and  then  went  to  the  Yellowstone  Park.  He 
wrote  to  nobody  that  he  was  at  Mandan, 
dated  no  letters  there,  and  gave  no  notice  to 
anybody  of  his  residence  there.  But  while 
in  the  Yellowstone  Park  he  wrote  to  his  son 
that  he  was  taking  a  trip  through  that  coun- 
try. In  July  he  came  back  to  New  York, 
and  was  there  a  week  or  more,  and  sought 
and  obtained  an  interview  with  his  son, 
who  was  then  living  with  his  mother  in 
Jersey  City  aud  working  in  New  York  city; 
and  in  that  interview  stated  that  he  was  go- 
ing to  Germany  to  get  a  legacy  that  had  been 
left  to  him,  and  invited  his  son  to  go  with 
him  and  his  son  promised  to  give  him  an  an- 
swer on  the  evening  of  July  30.  The  son 
went  to  the  rendezvous  on  that  evening,  and 
his  father  was  not  there.  About  that  time 
Streitwolf  went  to  Mandan,  and  neither  his 
son  nor  any  other  person,  as  far  as  appears, 
had  the  slightest  idea  that  he  had  been 
away  from  home  with  a  view  of  changing  his 
residence  or  adopting  a  new  home.  He  ar- 
rived at  Mandan  in  August,  and  on  August 
9,  three  days  from  his  arrival,  commenced 
his  suit  against  his  wife  for  divorce,  and 
took  measures  to  have  the  papers  served 
upon  her  in  New  Jersey. 

The  court  held  that  the  huBband  had  no 
bona  ilde  domicil  in  North  Dakota,  that  the 
judgment  there  was  obtained  by  fraud  and 
imposition  on  the  court,  and  that  the  court 
there  had  no  jurisdiction;  and  issued  a  per- 
petual injunction  against  setting  up  that 
judgment. 

The  decree  was  affirmed  by  the  court  of 
errors  and  appeals  of  the  state  of  New  Jer- 
sey. 58  N.  J.  Eq.  663,  41  Atl.  876,  43  AtL 
683.  The  husband  sued  out  this  writ  of  er- 
ror. 
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Meaart.  Willard  P.  Voorhees  and  Rob- 
ert A  drain  submitted  for  plaintiff  in  er- 
ror. 

Mr.  Alan  H.  Strong  for  defendant  in  er- 
ror. 

Mr.  Justice  Gray,  after  stating  the  case 

aa  above,  delivered  the  opinion  of  the  court  : 
This  case  must  follow  Bell  v.  Bell,  lSl  U. 
S.  175,  ante,  561,  21  Sup.  Ct  Rep.  551.  The 
law  of  North  Dakota  requires  a  domicil  in 
good  faith  of  the  libellant  for  ninety  days 
as  a  prerequisite  to  Jurisdiction  of  a  case  of 
divorce.  Smith  v.  Smith,  7  N.  D.  404,  413, 
75  N.  W.  783.  The  facts  in  evidence  war- 
ranted, and  indeed  required,  the  finding  that 
the  husband  had  no  bona  fide  domicil  in  the 
state  of  North  Dakota,  when  he  obtained  a 
divorce  there;  and  it  is  not  pretended  that 
the  wife  had  an  independent  domicil  In 
North  Dakota,  or  was  ever  in  that  state. 
The  court  of  that  state  therefore  had  no 
jurisdiction. 
Judgment  affirmed. 


(181  U.  S.  188) 

CHARLES  W.  LYNDE,  Plff.  in  Jffrr, 
v. 

MARY  W.  LYNDE. 


MARY  W.  LYNDE,  Plff.  in  Err., 
v. 

CHARLES  W.  LYNDE. 

Error  to  ttate  court — judgment  of  other 
elate — decree  for  alimony — Federal  ques- 
tion. 

1.  A  decision  of  a  state  court  In  favor  of  the 
foil  faltb  and  credit  claimed  for  a  decree  by 
a  court  of  another  state  cannot  be  reviewed 
on  writ  of  error  by  the  Supreme  Court  of 
the  United  States. 

3.  There  Is  no  color  for  a  contention  that  a 
man  is  deprived  of  property  without  due 
process  of  law  by  enforcing  against  htm  a 
decree  for  alimony  rendered  In  another  state 
in  a  proceeding  In  which  be  appeared  and 
was  beard. 

S.  A  writ  of  error  to  a  state  court  will  be  dis- 
missed if  there  Is  nothing  to  support  It  ex- 
cept a  contention  of  a  Federal  right  for 
which  there  Is  no  color, — especially  when 
such  contention  was  not  made  In  the  state 
courts. 

4.  A  Judgment  for  alimony  based  on  a  decree 
of  a  court  In  another  state  Is  properly  re- 
stricted to  the  fixed  sum  already  due,  exclud- 
ing provision  for  future  alimony  which  Is 
subject  to  the  discretion  of  the  court  In  the 
other  state,  which  may  at  any  time  alter  It. 

B.  Provisions  for  bond,  sequestration,  receiver, 
and  Injunction  made  In  a  decree  for  alimony, 
being  In  the  nature  of  execution,  and  not  of 
Judgment,  can  have  no  extraterritorial  opera- 
tion, but  the  action  of  the  courts  of  another 
state  In  these  respects  depends  on  the  local 
statutes  and  practice  of  that  state,  and  In- 
volves no  Federal  question. 

[No*.  308  mad  309.] 

Hknitted  November  5, 1900.  Decided  April 

IS,  1901. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  decision 
affirming  a  judgment  for  alimony  based  on 
a  decree  of  a  court  in  another  state.  Af- 
firmed. 

See  same  case  in  courts  below,  41  App. 
Div.  280,  68  N.  Y.  Supp.  567,  102  N.  Y.  405, 
48  L.  R.  A.  070,  66  N.  E.  079. 

Statement  by  Mr.  Justice  Grayt 

This  was  an  action  brought  May  26,  1898, 
in  the  supreme  court  for  the  county  and 
state  of  New  York,  on  a  decree  of  the  court 
of  chancery  of  New  Jersey,  of  December  28, 
1897,  by  which  it  was  ordered  that  the  plain- 
tiff was  entitled  to  recover  of  the  defendant 
the  sum  of  $7,840  for  alimony  at  the  rate 
of  $80  per  week  from  February  11,  1896,  to 
the  date  of  the  decree,  and  the  further  sum 
of  $80  per  week  permanent  alimony  from  the 
date  of  the  decree,  the  said  weekly  payments 
to  be  valid  liens  on  the  defendant's  real  es- 
tate; that  the  defendant  give  bond  to  the* 
plaintiff  in  the  sura  of  $100,000  to  secure  the  J 
payment  of  the  sums  of  money  directed  to* 
be  paid ;  and  to  pay  costs,  taxed  at  $130.07, 
and  a  counsel  fee  of  $1,000;  and  that  on  his 
default  to  pay  any  of  the  "foregoing  sums  of 
money"  or  to  give  bond,  application  might 
be  made  for  the  issue  of  a  writ  of  sequestra- 
tion  against  him,  or  for  an  order  appoint* 
ing  a  receiver  of  his  property,  and  enjoin- 
ing his  transfer  thereof.  The  record  showed 
the  following  material  facta: 

On  November  18,  1892,  the  plaintiff  in  this 
action  filed  her  bill  for  a  divorce  in  the  court 
of  chancery  of  New  Jersey,  setting  forth  her 
marriage  with  the  present  defendant  on 
March  25,  1884,  in  New  Jersey,  where  she 
has  since  resided;  and  praying  for  a  divorce 
from  the  bond  of  matrimony  for  desertion 
for  two  years,  and  for  reasonable  alimony. 
The  defendant  was  not  served  with  process 
other  than  by  publication,  and  did  not  ap- 
pear or  answer  the  bill.  On  August  7,  1893, 
a  decree  of  divorce  was  entered  not  mention* 
ing  alimony. 

On  February  10,  1896,  the  plaintiff,  al- 
leging that  this  decree  was  incomplete 
through  the  neglect  of  her  counsel,  filed  a 
petition  in  that  court,  praying  for  an  open- 
ing and  amendment  of  the  decree  by  allow- 
ing reasonable  alimony.  Upon  this  petition 
a  rule  to  show  cause  was  entered,  ana  it  was 
ordered  that  copies  of  the  petition  and  af- 
fidavits accompanying  it  be  served  on  the 
defendant. 

In  answer  to  the  rule  the  defendant  ap- 
peared generally,  and  filed  an  affidavit  de- 
claring that  he  was  a  resident  of  New  York; 
"that  this  defendant  was  by  the  decree  of 
this  court  divorced  from  said  petitioner" 
on  August  7,  1803,  "and  since  that  time  has 
been  married  again  to  another  woman;" 
"that  the  decree  for  divorce  in  said  cause 
was  purposely  drawn  without  providing  for 
or  reserving  any  alimony;"  and  "that  he  is 
financially  unable  to  pay  alimony." 

On  October  26,  1896,  the  court  of  chan- 
cery of  New  Jersey  amended  the  decree  of 
August  7,  1893,  by  ordering  that  the  peti- 
tioner "have  the  right  to  apply  to  this  court 
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at  any  time  hereafter,  at  the  foot  of  this 
decree,  for  reasonable  alimony,  and  for  such 
other  relief  in  the  premises  touching  ali- 
mony as  may  be  equitable  and  just;  and  this 
to  court  reserves  the  power  to  make  such  order 
2  or  decree  as  may  be  necessary  to  allow  and 
•  compel  the  payment  of  alimony  to  the  peti- 
tioner by  defendant,  or  to  refuse  to  allow 
alimony."   64  N.  J.  Eq.  478,  36  Atl.  641. 
On  appeal  this  order  was  affirmed  by  the 
New  Jersey  court  of  errors  and  appeals.  55 
i      N.  J.  Eq.  581,  39  Atl.  1114.   Thereupon  an 
'      order  of  reference,  based  on  all  prior  pro- 
ceedings and  on  notice  to  the  solicitor  for 
the  defendant,  was  made  by  the  court  of 
chancery  to  a  master  to  find  the  amount  of 
i      alimony,  if  any,  due  to  the  plaintiff.  Neith- 
;      er  the  defendant  nor  his  solicitor  appeared 
at  the  hearing  before  the  master;  and  on 
December  28,  1807,  the  court  of  chancery, 
confirming  the  master's  report,  made  the  de- 
j.     «ree  now  sued  on. 

That  court  on  its  being  made  to  appear 
that  a  certified  copy  of  this  decree  was  per- 
sonally served  on  the  defendant,  and  that 
he  refused  to  comply  with  said  decree,  or- 
dered that  a  receiver  be  appointed  to  take 
possession  of  all  the  defendant's  real  and 
personal  property  in  New  Jersey,  to  apply 
it  to  the  payment  of  the  plaintiff's  claim. 
The  receiver,  however,  was  "unable  to  obtain 

Sossession  of  any  property  or  assets  of  said 
efendant  in  the  state  of  New  Jersey;"  nor 
had  the  defendant  "complied  with  said  de- 
cree in  any  respect." 

The  supreme  court  of  New  York  decreed 
that  the  plaintiff  was  "entitled  to  a  judg- 
ment against  the  defendant,  enforcing 
against  said  defendant  the  decree  of  the 
court  of  chancery  of  New  Jersey,  dated  De- 
cember 28,  1807,"  and  the  order  appointing 
a  receiver,  and  enjoining  the  defendant  from 
transferring  his  property;  also  that  the 
plaintiff  was  entitled  to  judgment  that  the 
defendant  pay  her  $8,076.07,  "being  ali- 
mony, counsel  fee,  and  costs,  due  under  said 
decree,"  and  interest  thereon  from  its  date; 
also  the  "sum  $4,400,  being  the  amount  of 
weekly  alimony  which  has  accrued  since 
said  decree  in  accordance  with  the  terms 
thereof,"  and  interest  thereon;  also  $80  a 
week  from  the  date  of  this  decision,  "as 
and  for  permanent  alimony,"  bearing  in- 
terest until  paid ;  that  he  give  bond  "in  the 
sum  of  $100,000  to  secure  payment  of  the 
several  sums  of  money  aforesaid;"  and  that, 
if  the  defendant  fail  to  comply  with  this  de- 
«  cision,  "a  receiver  be  appointed,  ancillary  to 

*  the  receiver  heretofore  appointed  by  the 

•  court  of  chancery  of  New  Jersey's*  afore- 
said, of  the  real  and  personal  property  of 
the  defendant  within  the  state  of  New 
York." 

On  appeal  by  the  defendant  to  the  appel- 
late division,  the  decree  was  modified  so  as 
to  allow  the  plaintiff  to  recover  only  $8,840 
alimony,  the  amount  declared  by  the  New 
Jersey  court  as  due  and  payable  at  the  date 
of  its  decree.  Thus  modified,  the  judgment 
of  the  supreme  court  was  affirmed.  41  App. 
Dir.  280,  58  N.  Y.  Supp.  567. 

From  the  judgment  of  the  appellate  di- 


vision both  parties  appealed  to  the  court  of 
appeals,  which  affirmed  the  judgment  of  the 
appellate  division.  162  N.  Y.  405,  48  L.  R. 
A.  670,  56  N.  E.  970.  Each  party  sued  out 
a  writ  of  error  from  this  court. 

Mr.  George  S.  Ingraham  for  Charles 
W.  Lynda 

Messrs.  James  Westervelt  and  Mat- 
thew C.  Fleming  for  Mary  W.  Lynde. 

Mr.  Justice  Gray,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 
The  husband,  as  the  record  shows,  having 
appeared  generally  in  answer  to  the  petition 
for  alimony  in  the  court  of  chancery  in  New 
Jersey,  the  decree  of  that  court  for  alimony 
was  binding  upon  him.  Laing  v.  Rigney, 
160  U.  S.  531,  40  L.  ed.  525,  16  Sup.  Ct.  Rep. 
306.  The  court  of  New  York  having  so 
ruled,  thereby  deciding  in  favor  of  the  full 
faith  and  credit  claimed  for  that  decree  un- 
der the  Constitution  and  laws  of  the  United 
States,  its  judgment  on  that  question  cannot 
be  reviewed  by  this  court  on  writ  of  error. 
Gordon  v.  Caldcleugh,  3  Cranch.  268,  2  L. 
ed.  436;  Missouri  v.  Andriano,  138  U.  S.  496, 
34  L.  ed.  1012,  11  Sup.  Ct  Rep.  385.  The 
husband  having  appeared  and  been  heard  in 
the  proceeding  for  alimony,  there  is  no  color 
for  his  present  contention  that  he  was  de- 
prived of  his  property  without  due  process 
of  law.  Nor  does  he  appear  to'  have  made 
any  such  contention  in  the  courts  of  the 
state.  His  writ  of  error  therefore  must  be 
dismissed. 

By  the  Constitution  and  the  act  of  Con-t* 
gress  requiring  the  faith  and  credit  to  be* 
given  to  a  judgment  of  the  court  of 'another* 
state  that  it  has  in  the  state  where  it  was 
rendered,  it  was  long  ago  declared  by  this 
court:  "The  judgment  is  made  a  debt  of 
record,  not  examinable  upon  its  merits;  but 
it  does  not  carry  with  it,  into  another  state, 
the  efficacy  of  a  judgment  upon  property  or 
persons,  to  be  enforced  by  execution.  To 
give  it  the  force  of  a  judgment  in  another 
state,  it  must  be  made  a  judgment  there, 
and  can  only  be  executed  in  the  latter  as  its 
laws  may  permit."  M'Elmoule  v.  Cohen,  13 
Pet.  312,  325.  10  L.  ed.  177;  Thompson  v. 
Whitman,  18  Wall.  457,  463,  21  L.  ed.  897, 
890 ;  Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
265,  202,  32  L.  ed.  230,  244,  8  Sup.  Ct.  Rep. 
1370;  Bullock  v.  Bullock,  51  N.  J.  Eq.  444, 
27  Atl.  435,  and  52  N.  J.  Eq.  561,  27  L.  R. 
A.  213,  30  Atl.  676. 

The  decree  of  the  court  of  chancery  of 
New  Jersey,  on  which  this  suit  is  brought, 
provides,  first,  for  the  payment  of  $7,840  for 
alimony  already  due,  and  $1,000  counsel  fee; 
second,  for  the  payment  of  alimony  since  the 
date  of  the  decree  at  the  rate  of  $80  per  week ; 
and,  third,  for  the  giving  of  a  bond  to  se- 
cure the  payment  of  these  sums,  and,  on  de- 
fault of  payment  or  of  giving  bond,  for  leave 
to  apply  for  a  writ  of  sequestration,  or  a  re- 
ceiver and  injunction. 

The  decree  for  the  payment  of  $8,840  was 
for  a  fixed  sum  already  due,  and  the  judg- 
ment of  the  court  below  was  properly  re- 
stricted to  that.    The  provision  of  the  pay- 
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ment  for  alimony  in  the  future  was  subject 
to  the  discretion  of  the  court  of  chancery  of 
New  Jersey,  which  might  at  any  time  alter 
It,  and  was  not  a  final  judgment  for  a  fixed 
mm,  The  provisions  for  bond,  sequestra- 
tion, receiver,  and  injunction,  being  in  the 
nature  of  execution,  and  not  of  judgment, 
could  have  no  extraterritorial  operation; 
but  the  action  of  the  courts  of  New  York  in 
these  respects  depended  on  the  local  statutes 
and  practice  of  the  state,  and  involved  no 
Federal  question. 

On  the  writ  of  error  of  the  wife,  there- 
fore, 

The  judgment  is  affirmed. 


(181  U.  S.  188) 

L»  J.  BRYAN,  as  Marshal,  for  the  Use  of 
Creditors,  Petitioner, 
v. 

LOUIS  BERNHKTMKR. 

Bankruptcy — assignment    for  creditors— 
— rights  of  purchaser  from  assignee. 

1.  Property  of  a  bankrupt  In  the  hands  of 
third  persons  It  Included  within  the  provi- 
sion of  the  bankrupt  act  of  1898,  I  3,  eL  8, 
giving  the  court  of  bankruptcy  authority  to 
appoint  receivers  or  the  marshals  to  take 
charge  of  the  property  of  bankrupts  after  the 
filing  of  the  petition  and  nnttl  it  la  dismissed 
or  the  trustee  Is  qualified,  when  that  la  ab- 
solutely necessary  for  the  preservation  of  es- 
tates. 

2.  A  purchaser  from  an  assignee  In  Insol- 
vency who  holds  the  property  under  a  gen- 
eral assignment  which  is  Itself  an  act  of 
bankruptcy,  when  the  sale  Is  made  before  any 
trustee  has  been  appointed,  but  after  and 
with  knowledge  of  a  petition  In  bankruptcy, 
has  no  title  superior  to  the  title  of  the  bank- 
rupt's estate;  but  bis  equities  In  respect  to 
the  goods,  or  to  the  money  that  he  has  paid 
for  them,  may  depend  upon  many  circum- 
stances, and  can  be  settled  in  the  district 
court  as  a  court  of  bankruptcy,  which  has 
authority  under  the  bankrupt  act  of  1888,  | 
3,  cl.  6,  to  bring  In  the  assignee  for  creditors 
If  necessary  for  the  complete  determination 
of  the  matter.  - 


[No.  58.] 

Submitted  October  SI,  1900. 

15,  1901. 


Decided  April 


fVN  WRIT  OF  CERTIORARI  to  the  United 
V  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decision  reversing 
•  decree  of  the  District  Court  in  a  bankrupt- 
cy case.  Reversed. 

See  same  case  below,  35  C.  C  A.  502,  93 
Fed.  Rep.  767. 

Statement  by  Mr.  Justice  Gray! 

This  was  a  summary  petition  to  the  dis- 
trict court  of  the  United  States  for  the  mid- 
dle district  of  Alabama,  sitting  in  bankrupt- 

S,  for  an  order  to  Bryan,  the  marshal  of  the 
strict,  to  take  immediate  possession  of 
properly  of  David  Abraham,  a  bankrupt,  in 
the  hands  of  Louis  Bemheimer.   The  mate- 


rial facts,  a*  appearing  by  tha  record,  were 
as  follows: 

On  October  29, 1898,  Abraham  made  a  gen- 
eral assignment  of  all  his  property,  consist- 
ing of  his  stock  of  goods  and  book  accounts, 
in  a  storehouse  numbered  106,  Dexter  ave- 
nue, in  Montgomery,  Alabama,  for  the  equal 
benefit  of  all  his  creditors,  to  one  H.  C.  Da- 
vidson, who  had  the  assignment  recorded,  and  e 
caused  to  be  filed  an  inventory,  and  an  ap- Jg 
praisement  of  thef property  at  the  sum  of  $7,-  • 
900,  in  a  court  of  Alabama,  according  to  the 
laws  of  the  state  (Civil  Code  of  Alabama 
of  1896,  chap.  113),  and  forthwith  took  pos- 
session of  the  property. 

On  November  7,  1898,  certain  creditors  of 
Abraham  filed  in  the  district  court  of  the 
United  States,  sitting  in  bankruptcy,  a  peti- 
tion alleging  that  said  assignment  was  an 
act  of  bankruptcy,  and  praying  that  he 
might  be  adjudged  a  bankrupt. 

On  December  12,  1898,  Abraham,  after  due 
notice  to  him,  was  adjudged  a  bankrupt. 
On  the  same  day  the  petitioning  creditors 
presented  to  the  district  court  a  petition  al- 
leging the  assignment  to  Davidson  and  the 
adjudication  in  bankruptcy,  and  that  upon 
the  filing  of  the  petition  for  that  adjudica- 
tion the  court  obtained  jurisdiction  over 
Abraham's  estate,  and  it  was  the  duty  of 
Davidson,  as  his  assignee,  to  hold  all  his 
property  subject  to  the  orders  of  the  court; 
but  that  Davidson,  disregarding  the  authori- 
ty and  jurisdiction  of  the  court,  had  sold  and 
disposed  of  the  property  at  much  less  than 
the  aforesaid  appraisement,  and  the  purchas- 
ers had  been  in  possession  of  the  property 
for  several  days,  selling  and  disposing  there- 
of at  retail  and  at  bankrupt  prices;  and 
that,  unless  the  court  made  an  order  requir- 
ing the  property  to  be  taken  immediate  pos- 
session of,  the  petitioners  and  all  other  cred- 
itors of  Abraham  would  be  greatly  damaged 
and  their  dividends  out  of  the  estate  greatly 
lessened;  and  praying  for  an  order  to  the 
marshal  of  the  district  to  take  possession  of, 
and  to  hold  until  further  order  of  the  court, 
all  the  property  owned  by  Abraham  at  the 
time  of  his  assignment  to  Davidson,  wher- 
ever the  same  might  be  found,  and  all  prop- 
erty sold  by  Davidson  to  Louis  Bemheimer 
or  to  anyone  else,  and  being  in  the  storehouse 
numbered  106,  Dexter  avenue,  in  Montgom- 
ery, and  to  hold  it  until  the  further  order  of 
the  court.  On  the  filing  of  this  petition,  the 
district  court  made  the  order  therein  prayed 
for,  reciting,  "It  further  appearing  from 
said  petition  that  it  is  necessary  to  the  in- 
terest of  the  creditors  of  the  said  Abraham 
that  this  court  take  possession  of  all  the 
property  and  effects  of  said  Abraham.''  And 
on  the  same  day  the  marshal,  pursuant  to 
that  order,  seized  the  stock  of  goods  in  Bern- 
heimer's  possession.  0 

On  December  13,  1898,  the  district  court,  » 
on  a  petition  of *the  marshal  for  instructions* 
concerning  the  goods  seized  by  him,  ordered 
that  notice  be  given  to  Bernheimer  to  ap- 
pear in  ten  days,  and  to  propound  any  claim 
that  he  had  to  the  goods  so  seized,  or,  on 
failing  to  do  so,  be  decreed  to  have  no  claim 
or  right  to  them;  and  directed  the  marshal 
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to  retain  possession  of  the  goods  until  the 
further  order  of  the  court. 

On  December  17,  1898,  the  petitioning 
creditors  presented  another  petition  to  the 
district  court,  further  alleging  that  on  or 
about  November  17,  1898,  after  the  filing  of 
the  petition  in  bankruptcy  against  Abraham, 
and  in  disregard  of  the  proceedings  thereon 
pending,  Davidson  turned  over  and  delivered 
to  Bernheimer  the  whole  stock  of  goods,  then 
worth  about  $10,000;  and  Bernheimer,  with 
knowledge  of  the  pending  proceedings  in 
bankruptcy,  took  possession  of  the  goods, 
sold  large  quantities  thereof,  and  received 
large  sums  of  money  therefor,  before  the  rest 
was  taken  by  order  of  the  court  into  the 
hands  of  the  marshal;  and  praying  for  an 
order  that  Bernheimer  file  with  the  referee 
in  bankruptcy  an  account  of  the  moneys  so 
received  by  him. 

On  December  22,  1898,  Bernheimer,  in 
obedience  to  the  order  of  December  13,  came 
into  the  district  court  and  propounded  a 
claim  to  the  stock  of  goods.  The  claim  stat- 
ed the  assignment  to  Davidson  and  the  peti- 
tion for  an  adjudication  of  bankruptcy,  and 
that  the  petitioning  creditors  afterwards 
filed  a  petition  in  the  court  of  bankruptcy, 
praying  that  Davidson  be  required  to  appear 
and  show  cause  why  he  should  not  be  re- 
strained from  selling  the  goods  so  assigned 
to  him ;  that,  in  obedience  to  a  rule  issued  on 
that  petition,  Davidson  appeared  and  showed 
cause  satisfactory  to  the  court;  and  that  the 
court,  on  the  ground  that  the  petition  was  not 
•worn  to  nor  any  bond  given,  discharged  the 
rule  against  him,  declined  to  grant  the  re- 
straining order,  and  dismissed  the  petition 
without  prejudice.  The  claim  further  stat- 
ed that  Davidson  thereupon  proceeded  to  sell 
the  goods  by  public  auction,  and  the  claim- 
ant, acting  in  good  faith  and  under  the  ad- 
vice of  counsel,  bought  the  goods  from  Da- 
vidson at  the  sale  by  public  auction  for  the 
sum  of  $3,500,  which  was  a  fair  and  reason- 
h  able  price,  and  paid  the  price  in  cash  to 
2  Davidson,  and  took  and  kept  possession  of 
•  the  goods*until  deprived  thereof  by  the  mar- 
shal; that  the  claimant  never  intended  to 
interfere  in  any  way  with  the  process  of  the 
court,  or  with  any  property  of  the  bankrupt ; 
that  if  he  was  deprived  of  these  goods,  and 
Davidson  was  allowed  to  keep  the  money 
paid  him  by  the  claimant  as  their  price,  the 
claimant's  position  would  be  one  of  great 
hardship  and  loss ;  that  Davidson,  under  the 
terms  of  the  assignment  to  him,  would  be 
compelled  to  pay  that  money  to  Abraham's 
creditors,  and  the  goods  purchased  in  good 
faith  by  the  claimant  would  also  be  held  and 
sold  again  for  the  benefit  of  those  creditors. 
Bernheinier's  claim  concluded  as  follows: 
"Claimant  respectfully  submits  to  the  court 
his  claim  in  this  behalf.  He  asks  the  court's 
protection  in  the  premises,  and  that  it  will 
issue  such  rules  and  orders  in  the  premises 
as  may  be  necessary  to  such  protection.  He 
further  asks  that  the  creditors  of  said  bank- 
rupt estate  be  remitted  to  the  fund  derived 
by  said  Davidson  from  claim  for  the  pur- 
chase price  of  said  goods.  Claimant  prays 
also  that,  in  default  of  such  order,  or  if  he 


is  mistaken  in  the  relief  prayed  for,  your 
honorable  court  will  issue  a  rule  that  the 
said  Davidson  be  ordered  to  pay  into  this 
court  the  full  amount  derived  by  him  from 
claimant,  as  purchase  money  of  said  goods, 
and  that  same  be  paid  over  to  claimant,  who 
thereupon  offers  to  rescind  said  purchase 
and  to  waive  all  further  claim  to  said  goods." 

On  December  24  Bernheimer,  in  answer  to 
the  petition  of  December  17,  filed  an  account 
as  therein  requested,  showing  that  he  had  re- 
ceived from  sales  of  the  goods  sums  amount- 
ing to  $2,708.40;  that  at  the  time  of  his  pur- 
chase from  Davidson  he  also  bought  the  ex- 
emptions allowed  to  the  bankrupt  under  the 
laws  of  Alabama  and  the  bankrupt  act  of 
1898,  amounting  to  the  sum  of  $1,000;  and 
that,  deducting  that  sum  and  necessary  ex- 
penses, he  had  a  net  balance  in  his  hands  of 
$1,434.80. 

On  the  same  24th  of  December  the  peti- 
tioning creditors  demurred  to  the  claim  of 
Bernheimer,  because  it  showed  no  title  in 
Bernheimer  good  as  against  their  rights ;  be- 
cause the  alleged  sale  by  Davidson  to  Bern- 
heimer was  made  with  knowledge  by  both  of 
the  tiling  of  the  petition  in  bankruptcy,  and 
after  the  court  of  bankruptcy  had  acquired 
jurisdiction  of  the  property;  because  then 
deed  of  assignment  to  Davidson  was  an  act® 
of'bankruptcy,  void  as  against  the  petition-* 
ing  creditors;  and  because  Bernheimer  asked 
the  court  to  settle  and  decide  questions  be- 
tween him  and  Davidson  which  it  had  no 
jurisdiction  to  try  and  determine. 

On  the  same  day  the  district  court  sus- 
tained the  demurrer,  and,  Bernheimer  de- 
clining to  plead  further,  adjudged  and  de- 
creed "that  the  said  Louis  Bernheimer  ac- 
quired no  title  to  the  said  goods  or  to  the 
proceeds  of  the  sales  thereof  made  by  him, 
under  the  purchase  of  said  goods  from  H.  C. 
Davidson  as  assignee  of  said  bankrupt,  supe- 
rior to  the  title  of  said  bankrupt  estate;" 
and  that  Bernheimer  pay  over  to  the  mar- 
shal, to  await  the  further  order  of  the  court, 
all  the  proceeds,  to  be  ascertained  by  a  ref- 
eree in  bankruptcy,  of  the  sales  made  by 
him  of  those  goods. 

Bernheimer  appealed  to  the  circuit  court 
of  appeals,  which,  considering  the  case  as  if 
before  it  on  a  petition  for  revision  of  the 
decree  of  the  district  court,  reversed  that  de- 
cree, and  ordered  the  cause  to  be  remanded 
to  that  court,  with  instructions  to  dismiss 
the  petition  against  Bernheimer,  to  vacate 
all  orders  made  thereon,  and  to  restore  to 
him  the  goods  token  from  his  possession; 
and  further  ordered  that  all  costs,  counsel 
fees,  expenses,  and  damages  occasioned  to 
him  by  the  marshal's  seizure  and  detention 
of  the  property  be  fixed  and  allowed  by  the 
court  of  bankruptcy,  and  paid  by  the  peti- 
tioning creditors.  35  C.  C.  A.  592,  93  Fed. 
Kcp.  767. 

The  marshal,  in  behalf  of  the  petitioning 
creditors,  thereupon  obtained  a  writ  of  cer- 
tiorari from  this  court.  175  U.  S.  724,  44 
L.  ed.  338,  20  Sup.  Ct  Rep.  1031. 


Messri.  J.  D.  Bouse,  W: 
O.  F.  Martins  for  petitioner. 


m.  Grant,  and 
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Messrs.  Robert  E.  Stelner,  Gordon 
Maodonald,  and  Thomas  B.  Clark  for  re- 
spondent. 

Mr.  Jostioe  Gray,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 
co    The  general  assignment  made  by  Abraham 
2  to  Davidson  did  not  constitute  Davidson  an 
•  assignee  for  value,  but  simply  made* him  an 
agent  of  Abraham  for  the  distribution  of  the 
proceeds  of  the  property  among  Abraham's 
creditors.    This  general  assignment  was  of 
itself  an  act  of  bankruptcy,  without  regard 
to  the  question  whether  Abraham  was  in- 
solvent. Bankrupt  act  of  July  1,  1898,  chap. 
541,  S  3  [30  Stat,  at  L.  545] ;  George  if. 
We$t  Co.  v.  Lea  Bros.  174  U.  S.  500,  43  L. 
«L  1098,  19  Sup.  Ct.  Rep.  836. 

Nine  days  after  this  assignment  certain 
creditors  of  Abraham  filed  a  petition  in  the 
district  court  of  the  United  States  to  have 
him  adjudged  a  bankrupt,  alleging  this  as- 
signment as  an  act  of  bankruptcy.  After 
the  filing  of  that  petition  Davidson  sold  the 
property  to  Bernheimer,  and  the  district 
court,  after  the  adjudication  of  bankruptcy, 
and  on  petition  of  the  same  creditors  alleg- 
ing that,  unless  the  court  made  an  order  re- 
quiring the  property  to  be  taken  immediate 
possession  of,  the  petitioners  and  all  other 
creditors  of  Abraham  would  be  greatly  dam- 
aged and  their  dividends  out  of  the  estate 
greatly  lessened,  and  praying  for  an  order 
to  the  marshal  to  take  possession  of  the  prop- 
erty, ordered  the  marshal  to  do  so;  and  on 
his  petition  for  instructions  as  to  the  prop- 
erty so  seized,  ordered  notice  to  Bernheimer 
to  appear  in  ten  days,  and  to  propound  any 
claim  that  he  had  to  the  property,  or,  on  fail- 
ing to  do  so,  be  decreed  to  nave  no  right  to 
it.  In  obedience  to  that  order  Bernheimer 
came  into  court,  and  propounded  a  claim  to 
the  property  under  the  sale  by  Davidson  to 
him,  alleging  that  if  he  was  deprived  of  it, 
and  Davidson  was  allowed  also  to  keep  the 
price  paid,  his  position  would  be  one  of 
great  hardship;  submitting  his  claim  to  the 
court,  and  asking  it  to  make  such  orders  as 
might  be  necessary  for  his  protection;  and 
praying  that  the  creditors  be  remitted  to 
their  claim  against  Davidson  for  such  price, 
or,  if  the  claimant  was  mistaken  in  the 
relief  he  prayed  for,  for  an  order  that  such 
price  be  paid  by  Davidson  into  court  and 
paid  over  to  the  claimant,  who  thereupon  of- 
fered to  rescind  the  purchase  and  to  waive 
all  further  claim  to  the  property. 

The  district  court  sustained  a  demurrer  of 
the  petitioning  creditors  to  this  claim,  and 
decreed  that  Bernheimer  had  no  title  supe- 
rior to  the  title  of  the  bankrupt  estate.  On 
his  appeal  from  that  decree,  the  circuit  court 
of  appeals  reversed  it,  and  ordered  the  prop- 
yl erty  to  be  restored  to  him,  with  costs,  coun- 

*  sel  fees,  expenses,  and  damages  occasioned 

•  to  him  by  the  seizure.  *  The  marshal,  in  be- 
half of  the  petitioning  creditors,  thereupon 
obtained  this  writ  of  certiorari. 

The  case,  as  the  opinion  of  the  circuit 
court  of  appeals  states,  presents  this  ques- 
tion: "Did  the  district  court,  as  a  court  of 
bankruptcy,  have  jurisdiction  to  try  the  title 


to  the  goods  involved  in  this  controversy  by 
summary  proceedings,  seizing  the  goods,  and 
requiring  Louis  Bernheimer,  the  purchaser 
at  the  assignee's  sale,  by  a  rule  entered 
against  him,  to  appear  before  that  court 
within  ten  days  and  propound  any  claim  ha 
had  to  the  goods  or  any  part  thereof ;  or, 
failing  therein,  that  he  be  decreed  to  have  no 
claim  or  right  thereto  t" 

The  bankrupt  act  of  1898,  (  2,  invests  the 
courts  of  bankruptcy  "with  such  jurisdic- 
tion, at  law  and  in  equity,  as  will  enable 
them  to  exercise  original  jurisdiction  in 
bankruptcy  proceedings,  in  vacation  in  cham- 
bers, and  during  their  respective  terms;"  to 
make  adjudications  of  bankruptcy;  and, 
among  other  things  "(3),  appoint  receivers 
or  the  marshals,  upon  application  of  parties 
in  interest,  in  case  the  courts  shall  find  it 
absolutely  necessary  for  the  preservation  of 
estates,  to  take  charge  of  the  property  of 
bankrupts  after  the  filing  of  the  petition  and 
until  it  is  dismissed  or  the  trustee  is  quali- 
fied:" "(6)  bring  in  and  substitute  addition- 
al persons  or  parties  in  proceedings  in  bank* 
ruptcy  when  necessary  for  the  complete  de- 
termination of  a  matter  in  controversy;  (7) 
cause  the  estates  of  bankrupts  to  be  collect- 
ed, reduced  to  money,  and  distributed;  and 
determine  controversies  in  relation  thereto, 
except  as  herein  otherwise  provided."  The 
exception  refers  to  the  provisions  of  §  23,  by 
virtue  of  which,  as  adjudged  at  the  last  term 
of  this  court,  the  district  court  can,  by  the 
proposed  defendant's  consent,  bat  not  other- 
wise, entertain  jurisdiction  over  suits 
brought  by  trustees  in  bankruptcy  against 
third  persons  to  recover  property  fraudu- 
lently conveyed  by  the  bankrupt  to  them  be- 
fore the  institution  of  proceedings  in  bank- 
ruptcy. Bardes  v.  First  Nat.  Bank,  178  U. 
S.  524,  44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000; 
Mitchell  v.  McClure,  178  U.  S.  539,  44  L.  ed. 
1182,  20  Sup.  Ct.  Rep.  1000;  Hicks  v.  Knost, 
178  U.  S.  541,  44  L.  ed.  1183,  20  Sup.  Ct. 
Rep.  100(1. 

The  present  case  involves  no  question  of 
jurisdiction  over  a  suit  by  a  trustee  against 
a  person  claiming  an  adverse  interest  in  him-u 
self.  • 
•Nor  is  it  a  petition  under  §  Se  or  §  69  of  • 
the  bankrupt  act  of  1898,  each  of  which  re- 
lates to  applications  to  take  charge  of  and 
hold  property  of  a  bankrupt  after  the  peti- 
tion and  before  the  adjudication  in  bank- 
ruptcy.  The  provisions  of  those  sections  re- 
quiring the  applicants  to  give  bond  for  dam- 
ages have  no  application  to  a  case  where 
there  has  been  an  adjudication  of  bankrupt- 
cy, and  the  property  thereby  brought  within 
the  jurisdiction  of  the  court  of  bankruptcy. 

But  it  is  a  petition  filed  after  an  adjudi- 
cation of  bankruptcy  and  before  the  appoint- 
ment of  a  trustee,  and  must  rest  on  the  au- 
thority given  to  the  court  of  bankruptcy  by 
clause  3  of  {  2,  to  "appoint  receivers  or  the 
marshals,  upon  application  of  parties  in  in- 
terest, in  case  the  courts  shall  find  it  abso- 
lutely necessary  for  the  preservation  of  es- 
tates, to  take  charge  of  the  property  of  bank- 
rupts after  the  tiling  of  the  petition  and  un- 
til it  ib  dismissed  or  the  trustee  is  qualified." 
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Does  this  include  property  of  the  bankrupt 
in  the  hands  of  third  persona  t 

The  bankrupt  act  of  March  2,  1867,  chap. 
170,  {  40,  provided  that  upon  the  filing  of  a 
petition  for  an  adjudication  of  involuntary 
bankruptcy,  if  probable  cause  should  appear 
for  believing  that  the  debtor  was  about  to 
remove  or  conceal,  or  to  make  any  fraudu- 
lent conveyance  of,  his  property,  the  court 
might  issue  a  warrant  to  the  marshal  com- 
manding him  "forthwith  take  possession  pro- 
visionally of  all  the  property  and  effects  of 
the  debtor,  and  safely  keep  the  same  until 
the  further  order  of  the  court."  14  Stat,  at 
L.  530;  Rev.  Stat  §  5024.  It  was  held  by 
the  court  of  appeals  of  New  York  that  this 
did  not  authorize  the  marshal  to  take  pos- 
session of  the  goods  of  the  bankrupt  in  pos- 
session of  third  persons  claiming  title  there- 
to. Doyle  v.  Sluirpe,  74  N.  Y.  154.  But 
that  decision  was  overruled  by  this  court, 
and  Mr.  Justice  Miller  in  delivering  its  opin- 
ion said: 

The  act  of  Congress  was  designed  to  se- 
cure the  possession  of  the  property  of  the 
bankrupt,  so  that  it  might  be  administered 
under  the  proceedings  in  the  bankrupt  court. 
Between  the  first  steps  initiating  proceed- 
ings in  the  bankrupt  court  and  the  appoint- 
ment of  the  assignee  a  considerable  time 
often  passes.  During  that  time  the  property 
eof  the  bankrupt,  especially  in  a  case  oom- 
n  menced  by  creditors,  may  be  surreptitiously 
*  conveyed  beyond  the  reach  of  the  court  or  of 
the  assignee,  to  whose  possession  it  should 
come  when  appointed.  If  the  bankrupt  does 
not  voluntarily  aid  thu  court,  or  is  inclined 
to  defeat  the  proceedings,  he  can,  with  the 
aid  of  friends  or  irresponsible  persons,  sell 
his  movable  property  and  put  the  money  in 
his  pocket,  or  secrete  his  goods,  or  remove 
thein  beyond  the  reach  of  his  assignee  or  the 
process  of  the  court,  and  defy  the  law.  The 
evidence  in  this  case  shows  the  manner  in 
which  this  can  be  done.  It  was  the  purpose 
of  the  act  of  Congress  to  prevent  this  evil. 
It  therefore  provides  that,  as  soon  as  the 
petition  in  bankruptcy  is  filed,  the  court  may 
issue  to  the  marshal  a  provisional  warrant 
directing  him  to  take  possession  of  the  prop- 
erty and  effects  of  the  bankrupt,  and  hold 
them  subject  to  the  further  order  of  the 
court.  To  have  limited  this  right  or  duty 
of  seizure  to  such  property  as  he  might  And 
in  the  actual  possession  of  the  bankrupt 
would  have  manifestly  defeated  in  many  in- 
stances the  purpose  of  the  writ.  There  is 
therefore  no  such  limitation  expressed  or 
implied.  As  in  the  writ  of  attachment  or 
the  ordinary  execution  on  a  judgment  for  the 
recovery  of  money,  the  officer  is  authorized 
to  seize  the  property  of  the  defendant  wher- 
ever found,  so  here  it  is  made  his  duty  to 
take  into  his  possession  the  property  of  the 
bankrupt  wherever  he  may  find  it.  It  is 
made  his  duty  to  collect  and  hold  possession 
until  the  assignee  is  appointed  or  the  prop- 
erty is  released  by  some  order  of  the  court, 
and  he  would  ill  perform  that  duty  if  he 
should  accept  the  statement  of  every  man  in 
whose  custody  he  found  the  property  which 
he  believed  would  belong  to  the  assignee 


when  appointed,  as  a  sufficient  reason  for 
failing  to  take  possession  of  it  Sharpe  r. 
DuyU,  102  U.  S.  686,  089,  690,  26  L.  ed.  277, 
279.  A  like  decision  was  made  in  Feibelman 
v.  Packard,  109  U.  S.  421,  27  L.  ed.  984,  3 
Sup.  Ct  Rep.  289. 

These  consideration  are  equally  applicable 
to  an  application,  after  the  adjudication  in 
bankruptcy  and  before  the  qualification  of  a 
trustee,  for  an  appointment  of  the  marshal, 
under  clause  3  of  §  2  of  the  bankrupt  act  of 
1898,  to  take  charge  of  "the  property"  of 
the  bankrupt  "after  the  filing  or  the  petition 
and  until  it  is  dismissed  or  the  trustee  is 
qualified."  It  is  true  that  under  this  provi- 
sion the  appointment  is  only  to  be  made  "in*, 
case  the  courts  shall  find  it  absolutely  neces-JJ 
sary  for*  the  preservation  of  estates."  But* 
that  condition  of  things  is  shown  in  the 
present  case  by  the  allegation  of  the  applica- 
tion and  the  finding  o?  the  court  of  bank- 
ruptcy, that  it  was  necessary  to  the  interest 
of  the  creditors  of  the  bankrupt  to  take  im- 
mediate possession  of  his  property. 

In  the  opinion  in  Baraes  v.  Fir»t  Nat. 
Bank,  178  U.  S.  524,  538,  44  L.  ed.  1176, 
1182,  20  Sup.  Ot  Rep.  1000,  1006,  it  was  in- 
deed said:  "The  powers  conferred  on  the 
courts  of  bankruptcy  by  clause  3  of  §  2,  and 
by  §  69,  after  the  tiling  of  a  petition  in  bank- 
ruptcy, and  in  case  it  is  necessary  for  the 
preservation  of  property  of  the  bankrupt  to 
authorize  receivers  or  the  marshals  to  take 
charge  of  it  until  a  trustee  is  appointed,  can 
hardly  be  considered  as  authorizing  the  for- 
cible seizure  of  such  property  in  the  posses- 
sion of  an  adverse  claimant,  and  have  no 
bearing  upon  the  question  in  what  courts  the 
trustee  may  sue  him."  But  the  remark, 
"oan  hardly  be  considered  as  authorizing  the 
forcible  seizure  of  such  property  in  the  pos- 
session of  an  adverse  claimant,"  was  an  in- 
advertence, and  upon  a  question  not  arising 
in  the  case  then  before  the  court,  which  re- 
lated exclusively  to  jurisdiction  of  a  suit  by 
the  trustee  after  his  appointment 

Moreover,  the  consent  of  the  proposed  de- 
fendant, Rernheimer,  to  this  mode  of  pro- 
ceeding, is  shown  by  the  terms  of  his  claim, 
in  which,  not  protesting  against  the  juris- 
diction of  the  court  of  bankruptcy,  he  ex- 
pressly submitted  his  claim  to  that  court, 
and  asked  for  such  orders  as  might  be  neces- 
sary for  his  protection. 

Considering  that  the  property  was  not 
held  by  Davidson  under  any  claim  of  right 
in  himself,  but  under  a  general  assignment 
which  was  itself  an  act  of  bankruptcy;  that 
no  trustee  had  been  appointed ;  that  the  sale 
by  Davidson  to  Bernheimer  was  made  after 
and  with  knowledge  of  the  petition  in  bank- 
ruptcy;  and  that  Bernheimer  consented  to 
the  form  of  proceeding, — we  are  of  opinion 
that  Bernheimer  had  no  title  superior  to  the 
title  of  the  bankrupt's  estate;  that  the  dis- 
trict court,  as  a  court  of  bankruptcy,  was 
authorized  so  to  decide  in  this  proceeding; 
and  that  the  decree  of  the  oireuit  court  of 
appeals,  directing  the  goods  to  be  restored* 
to  Bernheimer,  must  be  reversed.  2 
*  The  question  remains,  What  further  or-* 
der  should  be  made?   It  is  manifestly  in- 
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Suitable  that  Bernheimer  should  lose  both 
e  goods  themselves  and  the  price  which  he 
had  paid  to  Davidson  for  them.  His  equi- 
ties in  that  respect,  and  the  rightful  claim 
of  the  bankrupt's  creditors  against  him,  may 
depend  upon  many  circumstances,  and  can  be 
best  settled  in  the  district  court,  which  has 
authority,  under  clause  6  of  5  2  of  the  bank- 
rupt act  of  1898,  to  bring  in  Davidson,  if 
necessary  for  the  complete  determination  of 
the  matter. 

Judgment  of  the  Circuit  Court  of  Appeals 
reversed,  and  case  remanded  to  District 
Court  for  further  proceedings  in  conformity 
with  this  opinion. 


(181  U.  &  92) 

WESTERN   UNION  TELEGRAPH  COM- 
PANY, Plff.  in  Err., 

CALL  PUBLISHING  COMPANY. 

Common  law  —  effect  of  interstate  com- 
merce —  questions  of  fact  on  writ  of  error 
to  state  court. 

1.  The  principles  of  the  common  law  are 
operative  upon  all  Interstate  commercial 
transactions,  except  so  far  as  they  are  modi- 
fied by  congressional  enactments. 

2.  Questions  of  fact  once  settled  In  the  courts 
of  tbe  state  are  not  subject  to  review  In  the 
Supreme  Court  of  tbe  United  States  on  writ 
of  error  to  a  state  court. 

[No.  117.] 

Argued  and  Submitted  December  4,  1900. 
Decided  April  IB,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  decision 
affirming  a  judgment  in  favor  of  plaintiff 
for  illegal  charges  by  a  telegraph  company. 
Affirmed. 

See  same  case  below,  68  Neb.  192,  78  N. 
W.  019. 

Statement  by  Mr.  Justice  Brewer  t 
This  was  an  action  commenced  on  April 
29,  1891,  in  the  district  court  of  Lancaster 
county,  Nebraska,  by  the  Call  Publishing 
Company,  to  recover  sums  alleged  to  have 
been  wrongfully  charged  and  collected  from 
it  by  the  defendant,  now  plaintiff  in  error, 
for  telegraphic  services  rendered.  Accord- 
ing to  the  petition  the  plaintiff  had  been  en- 
gaged in  publishing  a  daily  newspaper  in 
Lincoln,  Nebraska,  called  the  Lincoln  Daily 
Call.  The  Nebraska  State  Journal  was  an- 
§  other  newspaper  published  at  the  same  time 
*  in  the  same  city,  by  the  State  Journal'Com- 
pany.  Each  of  these  papers  received  Asso- 
ciated Press  despatches  over  the  lines  of  de- 
fendant. The  petition  alleged: 

"4th,  That  during  all  of  said  period  the  de- 
fendant wrongfully  and  unjustly  discrimin- 
ated in  favor  of  the  said  State  Journal  Com- 
pany and  against  this  plaintiff,  and  gave  to 
the  State  Journal  Company  an  undue  ad- 
vantage, in  this:  that  while  the  defendant 
demanded,  charged,  and  collected  of  and 
21  S.  C. — SC. 


from  the  plaintiff  for  the  services  aforesaid 
$75  per  month  for  such  despatches,  amount, 
ing  to  1,500  words  or  less  daily,  or  at  the 
rate  of  not  less  than  $5  per  100  words  daily 
per  month,  it  charged  and  collected  from  the 
said  State  Journal  Company  for  the  same, 
like,  and  contemporaneous  services  only  the 
sum  of  $1.50  per  100  words  daily  per  month. 

"Plaintiff  alleges  that  the  sum  so  demand- 
ed, charged,  collected,  and  received  by  the 
said  defendant  for  the  services  so  rendered 
the  plaintiff,  as  aforesaid,  was  excessive  and 
unjust  to  the  extent  of  the  amount  of  the 
excess  over  the  rate  charged  the  said  State 
Journal  Company  for  the  same  services, 
which  excess  was  $3.50  per  100  words  daily 
per  month,  and  to  that  extent  it  was  an  un- 
just and  wrongful  discrimination  against 
the  plaintiff  and  in  favor  of  the  State  Jour- 
nal Company. 

"That  plaintiff  was  at  all  times  and  is 
now  compelled  to  pay  said  excessive  charges 
to  the  defendant  for  said  services,  or  to  do 
without  the  same;  that  plaintiff  could  not 
dispense  with  such  despatches  without  very 
serious  injury  to  its  business." 

The  telegraph  company's  amended  answer 
denied  any  unjust  discrimination,  denied 
that  the  sums  charged  to  the  plaintiff  were 
unjust  or  excessive,  and  alleged  that  such 
sums  were  no  more  than  a  fair  and  reason- 
able charge  and  compensation  therefor,  and 
similar  to  charges  made  upon  other  persons 
and  corporations  at  Lincoln  and  elsewhere 
for  like  services.  The  defendant  further 
claimed  that  it  was  a  corporation  engaged 
in  interstate  commerce ;  that  it  had  accepted 
the  provisions  of  the  act  of  Congress  enti- 
tled "An  Act  to  Aid  in  the  Construction  of 
Telegraph  Lines  and  to  Secure  to  the  Gov- 
ernment the  Use  of  the  Same  for  Postal, 
Military,  and  other  Purposes,"  approved 
July  24,  1866  [14  Stat,  at  L.  221,  chap. 
230] ;  that  it  had  constructed  its  lines  under  2 
the 'authority  of  its  charter  and  that  act;* 
and  denied  the  jurisdiction  of  the  courts  of 
Nebraska  over  this  controversy.  A  trial 
was  had  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiff,  which  judgment  was 
reversed  by  the  supreme  court  of  the  state. 
44  Neb.  326,  27  L.  R.  A.  622,  62  N.  W.  506. 
A  second  trial  in  the  district  court  resulted 
in  a  verdict  and  judgment  for  the  plaintiff, 
which  was  affirmed  by  the  supreme  court  of 
the  state  (58  Neb.  192.  78  N.  W.  519),  and 
thereupon  the  telegraph  company  sued  out 
this  writ  of  error. 

Messrs.  Rush  Taggart  and  John  F.  Dil- 
lon for  plaintiff  in  error. 

Mr.  Franklin,  W.  Collins  submitted  the 
case  for  defendant  in  error,  and  Mr.  John 
M.  Stewart  was  with  him  on  the  brief. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  contention  of  the  telegraph  company 
is  substantially  that  the  services  which  it 
rendered  to  the  publishing  company  were  a 
matter  of  interstate  commerce;  that  Con- 
gress has  sole  jurisdiction  over  such  mat- 
ters, and  can  alone  prescribe  rules  and  regu- 
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lations  therefor;  that  it  had  not  at  the  time 
these  services  were  rendered  prescribed  any 
regulations  concerning  them;  that  there  is 
no  national  common  law,  and  that  whatever 
may  be  the  statute  or  common  law  of  Ne- 
braska is  wholly  immaterial ;  and  that  there- 
fore, there  being  no  controlling  statute  or 
common  law,  the  state  court  erred  in  hold- 
ing the  telegraph  company  liable  for  any 
discrimination  in  its  charges  between  the 
plaintiff  and  the  Journal  Company.  In  the 
brief  of  counsel  it  is  said :  "The  contention 
was  consistently  and  continuously  made  up- 
on the  trial  by  the  telegraph  company,  that 
as  to  the  state  law  it  could  not  apply  for  the 
reasons  already  given,  and  that,  in  the  ab- 
sence of  a  statute  by  Congress  declaring  a 
rule  as  to  interstate  traffic  by  the  telegraph 
company,  such  as  was  appealed  to  by  the 
B  publishing  company,  there  was  no  law  upon 
a  the  subject."  The  logical  result  of  this  con- 
*  tention  is  that  persons  dealing  with* common 
carriers  engaged  in  interstate  commerce 
and  in  respect  to  such  commerce  are 
absolutely  at  the  mercy  of  the  car- 
riers. It  is  true,  counsel  do  not  insist 
that  the  telegraph  company  or  any  other 
company  engaged  in  interstate  commerce 
may  charge  or  contract  for  unreasonable 
rates,  but  they  do  not  say  that  they  may  not ; 
and  if  there  be  neither  statute  nor  common 
law  controlling  the  action  of  interstate  car- 
riers, there  is  nothing  to  limit  their  obliga- 
tion in  respect  to  the  matter  of  reasonable- 
ness. We  should  be  very  loth  to  hold  that 
in  the  absence  of  congressional  action  there 
are  no  restrictions  on  the  power  of  inter- 
state carriers  to  charge  for  their  services; 
and,  if  there  be  no  law  to  restrain,  the  neces- 
sary result  is  that  there  is  no  limit  to  the 
charges  they  may  make  and  enforce. 

It  may  be  well  at  this  time  to  notice  what 
the  exact  ratings  of  the  state  court  were: 
The  charge  to  the  plaintiff  was  $5  per  100 
words,  and  to  the  State  Journal  Company 
$1.50  per  100  words.  When  the  case  came 
to  the  supreme  court  for  examination  of  the 
proceedings  in  the  first  trial  it  appeared 
that  no  proper  exceptions  to  the  instructions 
had  been  preserved,  and  the  only  question, 
therefore,  for  consideration,  was  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict; 
and  the  court  held  that  the  mere  fact  of  a 
difference  in  charge  was  not  sufficient  to 
invalidate  the  contract  made  with  the  plain- 
tiff, and  that  there  was  no  satisfactory  evi- 
dence that  the  difference  in  the  charge  was 
unreasonable.  In  the  course  of  its  opinion 
the  court  said: 

"There  was  no  evidence  tending  to  show 
that  the  charge  to  the  Call  Company  was  in 
Itself  unreasonably  high,  that  the  charge  to 
the  Journal  Company  was  unreasonably  low, 
or  that  the  charge  to  either  was  greater  or 
less  than  the  ordinary  or  reasonable  charge 
to  others  for  similar  services.  It  follows, 
therefore,  that  the  verdict  was  sustained  by 
the  evidence  if,  as  a  matter  of  law,  it  was 
sufficient  to  show,  either  that  another  person 
was  obtaining  despatches  for  a  less  sum 
than  the  plaintiff,  without  regard  to  differ- 
ences in  conditions,  or  if  it  was  sufficient  to 


show  a  difference  in  rate  accompanied  by  a 
difference  in  conditions,  leaving  to  the  jury, 
without  other  evidence,  the  duty  of  compar- 
ing the  difference  in  rates  with  the  difference* 
•in  conditions,  and  determining  without  other* 
aid  whether  or  not  the  difference  in  rates 
was  disproportionate  to  the  difference  in 
conditions.  But  the  verdict  was  not  sus- 
tained by  the  evidence  if  a  mere  difference  in 
rates  without  regard  to  conditions  was  in- 
sufficient to  ground  a  right  of  action,  or,  a 
difference  both  in  rates  and  conditions  being 
shown,  it  was  also  necessary  to  establish  by 
evidence  that  these  differences  were  dispro- 
portionate. ...  As  we  have  already 
stated,  a  considerable  difference  in  the  ab- 
solute rate  charged  the  Call  Company  and 
the  Journal  Company  was  shown,  out  then 
was  also  shown  a  difference  in  conditions  af- 
fecting the  expense  and  difficulty  of  render- 
ing the  services,  which  at  common  law  would 
justify  some  difference  in  rates,  and  this 
difference  was  one  which  the  proviso  quoted 
from  the  7th  section  of  our  statute  express- 
ly recognizes  as  justifying  a  discrimination 
in  this  state.  There  was  no  evidence  to 
show  that  the  rate  charged  the  Call  Com- 
pany was  unreasonably  high.  There  was 
no  evidence  to  show  that  the  rate  charged 
the  Journal  Company  was  unreasonably  low. 
There  was  no  evidence  to  show  what  differ- 
ence in  rates  was  demanded  or  justified  by 
the  exigencies  of  the  differences  in  conditions 
of  service.  We  do  not  think  that  the  en- 
forcement of  contracts  deliberately  entered 
into  should  be  put  to  the  hazard  of  a  mere 
conjecture  by  a  jury  without  evidence  upon 
which  to  base  its  verdict.  How  can  it  be 
said  that  a  jury  acts  upon  the  evidence  and 
reaches  a  verdict  solely  upon  consideration 
thereof,  when,  having  established  a  differ- 
ence in  rates  and  a  difference  in  conditions, 
without  anything  to  show  how  one  differ- 
ence affects  the  other,  or  to  what  extent,  it  is 
permitted  to  measure  one  against  the  other, 
and  to  say  that  to  the  extent  of  $1  or  to 
the  extent  of  $1,000  the  difference  in  rates 
was  disproportionate  to  the  difference  in 
conditions  t  It  may  be  said  that  it  would  be 
difficult  to  produce  evidence  to  show  to  what 
extent  such  differences  in  conditions  reason- 
ably affect  rates.  This  may  be  true,  but  the 
answer  is  that  whatever  may  be  the  difficul- 
ties of  the  proof,  a  verdict  must  be  based 
upon  the  proof,  and  a  verdict  must  be  found- 
ed upon  evidence,  and  not  upon  the  conject-g 
ure  of  the  jury  or  its*general  judgment  as* 
to  what  is  fair,  without  evidence  whereon  to 
found  such  judgment." 

Under  this  construction  of  the  law  the 
first  judgment  was  reversed,  and  the  second 
trial  proceeded  upon  the  lines  thus  laid 
down  by  the  supreme  court.  On  that  trial 
the  court  charged: 

"You  are  instructed  that  not  every  dis- 
crimination in  rates  charged  by  a  telegraph 
company  is  unjust.  In  order  to  constitute 
an  unjust  discrimination,  there  must  be  a 
difference  in  rates  under  substantially  sim- 
ilar conditions  as  to  service;  the  rate 
charged  must  be  a  reasonable  rate;  under 
like  conditions  it  must  render  its 
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to  all  patrons  an  equal  terms;  it  must  not 
so  discriminate  in  its  rates  to  different  pa- 
trons as  to  give  one  an  undue  preference 
over  another. 

"It  is  not  an  undue  preference  to  make 
one  patron  a  less  rate  than  another  where 
exist  differences  in  conditions  affecting  the 
expense  or  difficulty  in  performing  the  serv- 
ices which  fairly  justify  the  difference  in 
rates;  and  where  it  is  shown  that  a  differ- 
ence in  rate  exists,  but  there  is  also  a  sub- 
stantial difference  in  conditions  affecting 
the  difficulty  or  expense  of  performing  the 
service,  no  cause  of  action  arises  without 
evidence  to  show  that  the  difference  in  rates 
is  disproportionate  to  the  difference  in  eon 
ditions. 

"In  this  action  there  is  shown  to  exist, 
not  only,  on  the  one  hand,  a  difference  in  the 
rates  charged  to  the  patrons  of  the  telegraph 
company,  the  Call  Publishing  Company,  and 
the  State  Journal  Company,  but,  on  the 
other  hand,  also  a  difference  in  the  condi- 
tions under  which  the  telegraph  services 
were  rendered  to  the  two  companies;  and 
the  question  that  you  have  particularly  to 
direct  your  attention  to  is  how  far  this  dif- 
ference in  condition  justified  the  difference 
in  rates  charged;  to  what  extent,  if  any,  the 
difference  in  rates  charged  the  rival  compa- 
nies was  disproportioned  to  the  difference 
In  conditions  under  which  the  services  were 
rendered.  If  you  find  such  disproportions 
to  have  existed,  and  that  by  reason  thereof 
the  amount  charged  the  plaintiff  was  in  ex- 
cess of  what  a  reasonable  rate  would  be  un- 
der the  circumstances,  then  you  are  to  find, 
« if  facts  have  been  presented  to  you  by  which 
fyou  can  find,*the  amount  of  such  excess  as 
the  amount  which  the  plaintiff  would  be  en- 
titled to  recover. 

"The  burden  of  proof  is  upon  the  plaintiff 
to  show  by  a  preponderance  of  the  evidence 
the  existence  of  the  discrimination  claimed 
by  it ;  also  that  the  differences  in  conditions 
shown  are  disproportionate  to  the  difference 
in  charges  made,  as  well  as  all  the  other 
material  allegations  of  its  petition. 

"You  should  approach  this  case,  not  in  an 
attitude  as  If  you  were  charged  with  the 
duty  of  determining  rates  for  the  telegraph 
company.  Its  stock  is  the  property  of  pri- 
vate individuals,  who  have  elected  officials 
for  that  purpose.  They  are  there  to  man- 
age the  affairs  of  their  corporation  in  their 
own  way,  so  long  as  what  they  do  is  within 
reason.  Courts  of  law  are  maintained  to 
correct  abuses,  and  it  is  only  after  the  plain- 
tiff has  convinced  you  that  the  telegraph 
company  has  abused  its  privileges  that  the 
court  will  interfere.  The  telegraph  com- 
pany is  a  common  carrier,  and  is  said  to 
exercise  quasi-public  functions.  On  the 
other  hand,  the  Call  Publishing  Company 
has  certain  legal  rights.  It  embarks  in  an 
enterprise  in  the  city  of  Lincoln.  It  has  for 
a  competitor  the  State  Journal  Company, 
and  perhaps  others.  In  its  race  for  success 
it  ought  not  to  be  unfairly  handicapped. 
Tor  the  purpose  of  getting  the  news  both  it 
and  the  Journal  use  the  Associated  Press  de- 


spatches.  In  fixing  its  charges  to  tnese  two 
competing  companies  for  these  despatches  it 
is  the  duty  of  the  telegraph  company  not 
to  unjustly  discriminate  in  favor  of  either, 
as  explained  to  you  in  these  instructions; 
and,  as  before  stated  to  you,  if  the  plaintiff 
has  been  able  to  convince  you  that  the  de- 
fendant has  so  discriminated,  then  the  tele- 
graph company  would  be  required  to  answer 
to  the  plaintiff  in  whatever  damages  the 
plaintiff  has  satisfied  you  he  has  suffered. 

"In  arriving  at  your  verdict  you  should 
consider  whatever  evidence  there  is  going  to 
show  charges  made  by  the  telegraph  com- 
pany to  other  persons  or  in  other  places  for 
like  services  under  like  conditions;  the  in- 
creased cost  of  operating  plant  occasioned  by 
increased  work,  if  any ;  the  difference  of  vol- 
ume of  business  between  the  telegraph  com- 
pany's day  and  night  work,  as  it  would  be* 
a  reasonable  discrimination  for  the*  com-* 
pany  to  make  this  difference  the  basis  for 
a  difference  in  charges;  the  difference  in 
charges  between  day  and  night  services  gen- 
erally, as  shown  by  the  evidence;  also  the 
difference  in  the  character  of  the  night  and 
day  work;  the  time  required  to  perform  it, 
as  shown  by  the  evidence ;  the  charges  made 
by  the  company  for  other  services  unless 
made  under  circumstances  and  conditions 
different  from  those  under  consideration,  so 
as  not  to  furnish  a  fair  criterion  as  to 
charges;  the  general  operating  expenses  of 
the  company  as  affected  by  rates  charged; 
as  well  as  all  other  facts  before  you  which 
may  aid  you  in  arriving  at  a  conclusion. 
However,  this  is  to  be  understood:  That 
for  the  plaintiff  to  recover  it  must  show  the 
discrimination;  that  the  discrimination  was 
unjust,  as  explained  in  these  instructions; 
and,  further,  you  must  be  able  from  the  evi- 
dence furnished  you  to  measure  the  dam- 
ages, if  any,  sustained  by  the  plaintiff.  Yon 
are  not  to  fix  the  damages  in  any  haphazard 
manner,  nor  by  mere  speculation,  but  by 
reasons  sustained  by  the  evidence  and  show- 
ing in  a  reasonable  way  the  amount  thereof. 

"The  jury  are  instructed  that  the  defend- 
ant telegraph  company  is  not  presumed  to 
have  unjustly  discriminated  against  any  of 
its  patrons  and  in  favor  of  certain  other  of 
its  patrons,  but,  on  the  contrary,  it  is  pre- 
sumed to  have  properly  and  justly  estab- 
lished its  rates  according  to  the  various 
kinds  of  service  it  may  be  called  upon  to 
render,  considering  its  duty  to  the  publie 
and  to  its  stockholders." 

And  it  was  under  these  instructions  that 
the  jury  returned  a  verdict  for  the  plaintiff. 
The  case,  therefore,  was  not  submitted  to 
the  jury  upon  the  alleged  efficacy  of  the  Ne- 
braska statute  in  respect  to  discriminations, 
but  upon  the  propositions,  distinctly  stated, 
that,  where  there  is  dissimilarity  in  the 
services  rendered,  a  difference  in  charges  is 
proper,  and  that  no  recovery  can  be  had  un- 
less it  is  shown,  not  merely  that  there  is  a 
difference  in  the  charges,  but  that  that  dif- 
ference is  so  great  as,  under  dissimilar  con- 
ditions of  service,  to  show  an  unjust  dis- 
crimination ;  and  that  the  recovery  must  he 
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limited  to  the  amount  of  the  unreasonable 

discrimination, 
e    No  one  can  doubt  the  inherent  justice  of 
®the  rules  thus  laid  down.    Common  carriers, 

*  whether  engaged  in  interstate*commerce  or 
in  that  wholly  within  the  state,  are  perform- 
ing a  public  service.  They  are  endowed  by 
the  state  with  some  of  its  sovereign  powers, 
such  as  the  right  of  eminent  domain,  and  so 
endowed  by  reason  of  the  public  service  they 
render.  As  a  consequence  of  this,  all  indi- 
viduals have  equal  rights  both  in  respect  to 
service  and  charges.  Of  course,  such  equal- 
ity of  right  does  not  prevent  differences  in 
the  modes  and  kinds  of  service  and  differ- 
ent charges  based  thereon.  There  is  no  oust 
iron  line  of  uniformity  which  prevents  a 
charge  from  being  above  or  below  a  particu- 
lar sum,  or  requires  that  the  service  shall  be 
exactly  along  the  same  lines.  But  that 
principle  of  equality  does  forbid  any  differ- 
ence in  charge  which  is  not  based  upon  dif- 
ference in  service,  and,  even  when  based  up- 
on difference  of  service,  must  have  some  rea- 
sonable relation  to  the  amount  of  difference, 
and  cannot  be  so  great  as  to  produce  an  un- 
just discrimination.  To  affirm  that  a  condi- 
tion of  things  exists  under  which  common 
carriers  anywhere  in  the  country,  engaged 
in  any  form  of  transportation,  are  relieved 
from  the  burdens  of  these  obligations,  is  a 
proposition  which,  to  say  the  least,  is  start- 
ling. And  yet,  as  we  have  seen,  that  is  pre- 
cisely the  contention  of  the  telegraph  com- 
pany. It  contends  that  there  is  no  Federal 
common  law,  and  that  such  has  been  the 
ruling  of  this  court;  there  was  no  federal 
statute  law  at  the  time  applicable  to  this 
case,  and,  as  the  matter  is  interstate  com- 
merce, wholly  removed  from  state  jurisdic- 
tion, the  conclusion  is  reached  that  there  is 
no  controlling  law,  and  the  question  of  rates 
is  left  entirely  to  the  judgment  or  whim  of 
the  telegraph  company. 

This  court  has  often  held  that  the  full 
control  over  interstate  commerce  is  vested 
in  Congress,  and  that  it  cannot  be  regulated 
by  the  states.  It  has  also  held  that  the  in- 
action of  Congress  is  indicative  of  its  inten- 
tion that  such  interstate  commerce  shall  be 
free;  and  many  cases  are  cited  bv  counsel 
for  the  telegraph  company  in  which  these 
propositions  have  been  announced.  Refer- 
ence is  also  made  to  opinions  in  which  it 
has  been  stated  that  there  is  no  Federal 
common  law  different  and  distinct  from  the 
common  law  existing  in  the  several  states. 
Thus,  in  Smith  v.  Alabama,  124  U.  S.  465, 
31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
,4  Sup.  Ct.  Rep.  564,  it  was  said  by  Mr.  Jus- 
*tice  Matthews,  speaking  for  the  court: 

•  •  "There  is  no  common  law  of  the  United 
States  in  the  sense  of  a  national  customary 
law  distinct  from  the  common  law  of  Eng- 
land as  adopted  by  the  several  states,  each 
for  itself,  applied  as  its  local  law,  and  sub- 
ject to  such  alteration  as  may  be  provided 
by  its  own  statutes.  Wheaton  v.  Petert,  8 
Pet.  591,  8  L.  ed.  1055.  A  determination 
in  a  given  case  of  what  that  law  is  may  be 
different  in  a  court  of  the  United  States 
from  that  which  prevails  in  the  judicial  tri- 


bunals of  a  particular  state.  This  arises 
from  the  circumstance  that  the  courts  of  the 
United  States,  in  cases  within  their  juris- 
diction where  they  are  called  upon  to  ad- 
minister the  law  of  the  state  in  which  they 
sit,  or  by  which  the  transaction  is  governed, 
exercise  an  independent,  though  concurrent, 
jurisdiction,  and  are  required  to  ascertain 
and  declare  the  law  according  to  their  own 
judgment.  This  is  illustrated  by  the  case 
of  New  York  C.  B.  Co.  v.  Lookvaood,  17 
Wall.  357,  21  L.  ed.  627,  where  the  common 
law  prevailing  in  the  state  of  New  York  in 
reference  to  the  liability  of  common  car- 
riers for  negligence  received  a  different  in- 
terpretation from  that  placed  upon  it  by 
the  judicial  tribunals  of  the  state;  but  the 
law  as  applied  is  none  the  less  the  law  of 
that  state."  P.  478,  L.  ed.  512,  Inters.  Com. 
Rep.  808,  Sup.  Ct  Rep.  560. 

Properly  understood,  no  exceptions  can  be 
taken  to  declarations  of  this  kind.  There  is 
no  body  of  Federal  common  law  separate 
and  distinct  from  the  common  law  existing 
in  the  several  states,  in  the  sense  that  there 
is  a  body  of  statute  law  enacted  by  Congress 
separate  and  distinct  from  the  body  of  stat- 
ute law  enacted  by  the  several  states.  But 
it  is  an  entirely  different  thing  to  hold  that 
there  is  no  common  law  in  force  generally 
throughout  the  United  States,  and  that  the 
countless  multitude  of  interstate  commercial 
transactions  are  subject  to  no  rules  and  bur- 
dened by  no  restrictions  other  than  those 
expressed  in  the  statutes  of  Congress. 

What  is  the  common  law?  According  to 
Kent:  "The  common  law  includes  those 
principles,  usages,  and  rules  of  action  ap- 
plicable to  the  government  and  security  of 
person  and  property,  which  do  not  rest  for 
their  authority  upon  any  express  and  posi- 
tive declaration  of  the  will  of  the  legisla- 
ture." 1  Kent,  Com.  471.  As  Blackstone 
says:  "Whence  it  is  that  in  our  law  the 5, 
goodness  of  a  custom  depends  upon  its  hav-® 
lng  been  used  time'out  of  mind;  or,  in  the* 
solemnity  of  our  legal  phrase,  time  whereof 
the  memory  of  man  runneth  not  to  the  con- 
trary. This  it  is  that  gives  it  its  weight 
and  authority;  and  of  this  nature  are  the 
maxims  and  customs  which  compoae  the 
common  law,  or  lea  turn  soripta,  of  this 
Kingdom.  This  unwritten,  or  common,  law 
is  properly  distinguishable  into  three  kinds: 
1.  General  customs;  which  are  the  univer- 
sal rule  of  the  whole  Kingdom,  and  form 
the  common  law,  in  its  stricter  and 
more  usual  signification."  1  Bl.  Com.  67. 
In  Black's  Law  Dictionary,  page  232,  it  in 
thus  defined:  "As  distinguished  from  law 
created  by  the  enactment  of  legislatures, 
the  common  law  comprises  the  body  of  those 
principles  and  rules  of  action  relating  to 
the  government  and  security  of  persons  and 
property,  which  derive  their  authority  sole 
ly  from  usages  and  customs  of  immemorial 
antiquity,  or  from  the  judgments  and  de- 
crees of  the  courts  recognizing,  affirming, 
and  enforcing  such  usages  and  customs; 
and,  in  this  sense,  particularly  the  ancient 
unwritten  law  of  England." 

Can  it  be  that  the  great  multitude  of  In- 
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terstate  commercial  transactions  are  freed 
from  the  burdens  created  by  the  common 
law,  as  so  defined,  and  are  subject  to  no 
rule  except  that  to  be  found  in  the  statutes 
of  Congress  T  We  are  clearly  of  opinion 
that  this  cannot  be  so,  and  that  the  princi- 
ples of  the  common  law  are  operative  upon 
all  interstate  commercial  transactions,  ex- 
cept so  far  as  they  are  modified  by  congres- 
sional enactment. 

But  this  question  is  not  a  new  one  in  this 
court.  In  Interstate  Commerce  Commis- 
sion v.  Baltimore  <t  0.  R.  Co.  145  U.  S.  203. 
275,  36  L.  ed.  699,  704,  4  Inters.  Com.  Rep. 
92,  96,  12  Sup.  Ct.  Rep.  844,  847,  a  case 
which  involved  interstate  commerce,  it  was 
said  by  Mr.  Justice  Brown,  speaking  for 
the  court: 

"Prior  to  the  enactment  of  the  act  of  Feb- 
ruary 4,  1887,  to  regulate  commerce,  com- 
monly known  as  the  Interstate  Commerce 
Act  (24  Stat,  at  L.  379,  chap.  104),  railway 
traffic  in  this  country  was  regulated  by  the 
principles  of  the  common  law  applicable  to 
common  carriers." 

In  Bank  of  Kentucky  v.  Adam*  Eap.  Co. 
and  Planters'  Nat.  Bank  v.  Adams  Bap.  Co. 
93  U.  S.  174,  177,  23  L.  ed.  872,  874,  the 
express  companies  received  at  New  Orleans 
« certain  packages  for  delivery  at  Louisville. 
h  These  were  interstate  shipments.  In  the 
•  course  of  *  transit  the  packages  were  de- 
stroyed by  fire,  and  actions  were  brought 
to  recover  the  value  thereof.  The  compa- 
nies defended  on  the  ground  of  an  exemp- 
tion from  liability  created  by  the  contracts 
under  which  they  transported  the  packages. 
Mr.  Justice  Strong,  delivering  the  opinion 
of  the  court,  after  describing  the  business 
in  which  the  companies  were  engaged,  said : 

"Such  being  the  business  and  occupation 
of  the  defendants,  they  are  to  be  regarded  as 
common  carriers,  and,  in  the  absence  of 
stipulations  to  the  contrary,  subject  to  all 
the  legal  responsibilities  of  such  carrier*." 

And  then  proceeded  to  show  that  they 
could  not  avail  themselves  of  the  exemption 
claimed  by  virtue  of  the  clauses  in  the  con- 
tract. The  whole  argument  of  the  opinion 
proceeds  upon  the  assumption  that  the  com- 
mon-law rule  in  respect  to  common  carriers 
controlled. 

Reference  may  also  be  made  to  the  elabo- 
rate opinion  of  District  Judge  Shiras,  hold- 
ing the  circuit  court  in  the  northern  district 
of  Iowa,  in  Murray  v.  Chicago  <£  N.  W.  R. 
Co.  62  Fed.  Rep.  24,  in  which  is  collated  a 
number  of  extracts  from  opinions  of  thin 
court,  all  tending  to  show  the  recognition 
of  a  general  common  law  existing  through- 
out the  United  States,  not,  it  is  true,  as  a 
body  of  law  distinct  from  the  common  law 
enforced  in  the  states,  but  as  containing  the 
general  rules  and  principles  by  which  all 
transactions  are  controlled,  except  bo  far  as 
those  rules  and  principles  are  set  aside  by 
express  statute.  It  would  serve  no  eood 
purpose  to  here  repeat  those  quotations ;  it 
is  enough  to  refer  to  the  opinion  in  which 
they  are  collated. 

It  is  further  insisted  that,  even  if  there 
he  a  law  which  controls,  there  is  no  evidence 


of  discrimination  such  as  would  entitle  the 
plantiff  to  the  verdict  which  it  obtained. 
But  there  was  testimony  tending  to  show  the 
conditions  under  which  the  services  were 
rendered  to  the  two  publishing  companies, 
and  it  was  a  question  of  fact  whether,  upon 
the  differences  thus  shown,  there  was  an  un- 
just discrimination.  And  questions  of  fact, 
as  has  been  repeatedly  held,  when  once  set- 
tled in  the  courts  of  a  state,  are  not  subject 
to  review  in  this  court.  Dower  v.  Richards, 
151  U.  S.  658,  38  L.  ed.  305,  14  Sup.  Ct. 
Rep.  452;  Egan  v.  Bart,  165  U.  S.  188,  41 
L.  ed.  680,  17  Sup.  Ct.  Rep.  300;  Chicago, 
B.  A  Q.  R.  Co.  v.  Chicago,  166  U.  S.  220-* 
242,  41  L.  ed.  979-986,  17  Sup.  Ct.  Rep* 
5S\ ;*  Hedriok  v.  Atchison,  T.  &  8.  F.  lis 
Co.  167  U.  S.  673,  677,  42  L.  ed.  320,  321, 
17  Sup.  Ct.  Rep.  922;  Gardner  v.  Bonestell, 
180  U.  S.  362,  45  L.  ed.  — ,  21  Sup.  Ct.  Rep. 
399. 

These  are  the  only  questions  of  a  Federal 
nature  which  are  presented  by  the  record, 
and,  finding  no  error  in  them,  the  judgment 
of  the  Supreme  Court  of  Nebraska  is  af- 
firmed. 

(181  U.  S.  104) 

JOEL  PARKER  WHITNEY  et  al„  Appts., 
v. 

UNITED  STATES,  Eloisa  Bergere,  et  aL 

Private  land  claims — Mexican  grants — pow- 
er of  governor — presumptions. 

1.  A  title  under  a  Mexican  grant  of  land  In 
New  Mexico,  made  In  1845  by  the  governor. 
Is  Incomplete  and  does  not  make  a  case  for 
confirmation  under  the  Mexican  colonization 
law  of  August,  1824,  and  the  regulations  of 
1828,  where  there  Is  no  evidence  of  the  ap- 
proval of  the  grant  by  the  assembly,  and  no 
record  of  further  proceedings  to  obtain  the 
approval  of  the  supreme  government,  and 
there  Is  no  record  of  its  existence  In  the 
archives  of  New  Mexico. 

2.  No  presumption  tbat  the  supreme  Executive 
of  the  Mexican  nation  bad  delegated  bis  pow- 
er to  the  governor  or  political  chief  of  a  prov- 
ince or  state  can  be  indnlged  for  the  purpose 
of  upholding  a  grant  of  land  made  by  the 
governor  In  violation  of  the  Constitution  or 
laws  which  had  theretofore  been  adopted  or 
passed,  where  there  Is  nothing  In  the  laws  of 
the  nstion  providing  in  terms  or  by  Inference 
for  the  general  delegation  of  power  by  the 
supreme  Executive  to  make  uuch  grants,  even 
if  he  himself  had  such  power. 

[No.  133.] 

Argued  March  1,  1901.    Decided  April  16, 
lOOt. 

APPEAL  from  the  Court  of  Private  Land 
Claims  to  review  a  decision  rejecting  a 
claim  under  an  alleged  grant  of  land  in  New 
Mexico.  Affirmed. 

Statement  by  Mr.  Justice  Feokhaxai 
The  appellants  in  this  case  come  here  on 
appeal  from  a  judgment  of  the  court  of  pri- 
vate land  claims  rejecting  their  claim,  which 
arose  under  a  grant  of  land  in  New  Mexico 
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called  La  Estaneia  grant,  consisting  of  same 
415,000  acres,  made  in  1845,  by  Governor 
Armijo,  to  one  Antonio  Sandoval,  under 
whom  they  claim.  Upon  the  trial  it  ap- 
peared that  Sandoval  in  1845  was  a  Mexican 
citizen  of  high  distinction  residing  in  the 
territory  of  New  Mexico.  By  petition  dated 
December  5,  1845,  and  presented  on  the  7th 
of  that  month,  Sandoval  petitioned  the  gov- 
ernor of  New  Mexico  for  a  grant  of  land  in 
the  name  of  the  supreme  authority  of  the 
|  Mexican  nation,  the  land  being  described  in 
1  the  petition,  and  the  petitioner  stating  that 
'  it  was 'vacant  land  in  a  condition  of  mort- 
main, and  might  be  granted  without  preju- 
dice to  any  third  party.  He  stated  in  his 
petition  that  he  had  for  the  last  thirty  years 
and  more  been  rendering  services  to  the 
country,  both  by  personal  service  and  prop- 
erty, and  without  ever  having  been  paid 
anything  in  the  way  of  compensation  for 
such  services,  and  in  consideration  of  all  of 
which  he  asked  and  prayed  the  governor  for 
the  sake  of  justice  to  accede  to  his  prayer. 
On  December  7,  1845,  Governor  Armijo 
granted  the  petition,  and  placed  the  follow- 
ing memorandum  thereon : 

This  government  being  convinced  of  the 
valuable  services  Don  Antonio  Sandoval  has 
rendered  and  is  now  rendering  the  country, 
as  well  during  the  time  to  which  he  refers 
as  also  during  the  six  years  he  served  admin- 
istering the  prefecture  of  the  second  district, 
with  the  salary  of  $1,500,  of  which  not  even 
a  half  real  has  been  paid  to  him,  the  sum  due 
him  amounting  to  $9,000,  and  the  state- 
ments in  this  petition  being  true,  I  do,  in 
the  exercise  of  the  power  in  me  vested  by 
the  laws,  and  also  in  consideration  of  all 
the  premises  and  as  a  just  title  acquired, 
make  to  him  the  grant  for  the  land  he  so- 
licits, with  all  the  dimensions  and  pasture 
land  he  asks,  that  he  may  enjoy  the  same 
in  the  name  of  the  supreme  government  of 
the  Mexican  nation  and  under  my  conces- 
sion, free  and  exempt  from  all  tax  or  tribute. 

Manuel  Armijo. 

Following  the  memorandum  is  a  written 
certificate  signed  by  the  comptroller  of  the 
departmental  treasury  of  New  Mexico  and 
acting  treasurer  of  the  same,  certifying  that 
Antonio  Sandoval,  during  the  period  of  forty 
years,  as  appears  from  the  record  of  the 
books  of  the  treasury,  has  been  serving  the 
nation  as  a  military  and  civil  officer,  and  has 
loaned  during  that  time  numerous  sums  of 
money  to  the  nation  without  receiving  one- 
half  real  interest,  and  that  there  are  now  due 
him  large  sums,  as  appears  from  the  inter- 
est entries  in  the  office  and  the  evidences  in 
possession  of  the  parties  interested  on  ac- 
count of  salaries  and  loans.  Then  follows 
the  written  certificate  of  Jos*  Baca  y  Ortiz, 
dated  at  La  Estaneia,  December  16,  1845,  in 
which*he  certifies  that  on  that  day  he,  ac- 
companied by  witnesses,  placed  Antonio 
Sandoval,  through  hit  agent,  Juan  Antonio 
Aragon,  in  juridical  possession  of  the 
granted  lands. 

On  July  8,  1848,  Sandoval  conveyed,  by  a 


deed  of  gift,  the  above-described  land  to  bis 
nephew,  Qervacio  Nolan.  This  conveyance 
was  acknowledged  before  the  clerk  of  the 
county  of  Bernalillo,  territory  of  New  Mex- 
ico, on  July  8,  1848. 

After  the  passage  of  the  act  of  Congress, 
July  22,  1854,  establishing  the  office  of  sur- 
veyor general  in  New  Mexico,  and  on  July 
12,  1855,  Nolan,  the  grantee  of  Sandoval, 
filed  in  the  office  of  the  surveyor  general  the 
papers  above  described,  upon  which  he  asked 
for  the  approval  of  that  officer,  and  that  he 
would  recommend  the  grant  for  confirma- 
tion by  Congress.  Nolan  died  in  1858,  be- 
fore anything  was  done  in  regard  to  his  peti- 
tion. After  his  death  his  widow  and  chil- 
dren, by  guardian,  applied  to  the  surveyor 
general,  stating  the  fact  of  his  death,  and 
asked  that  the  grant  of  the  land  should  be 
confirmed  to  them  as  the  present  owners, 
and  that  a  patent  should  be  issued  in  their 
favor.  Testimony  was  taken  in  1801  relat- 
ing to  the  petition,  before  the  then  surveyor 
general,  but  no  final  action  was  had  in  the 
case  until  it  was  submitted  to  Surveyor  Gen- 
eral Proudflt,  who,  on  January  4,  1873,  re- 
ported that  in  his  opinion  the  title  was  per- 
fect in  the  legal  representatives  of  Nolan, 
deceased,  and  recommended  that  it  be  con- 
firmed by  Congress.  Congress  did  not,  how- 
ever, confirm  the  grant,  and  under  instruc- 
tions from  the  Commissioner  of  the  General 
Land  Office  the  case  was  re-examined  by  Sur- 
veyor General  Julian,  who,  in  a  report  to  the 
Commissioner,  dated  July  21,  1886,  recom- 
mended the  rejection  of  the  claim  by  Con- 
gress for  the  reasons  therein  stated  by  him. 
This  report  was  concurred  in  by  the  Commis- 
sioner, and  by  him  transmitted  on  December 
17,  1880,  to  Mr.  Lamar,  Secretary  of  the  In- 
terior. No  further  action  seems  to  have  been 
taken.  The  appellants  herein  take  title 
from  the  widow  and  children  of  Nolan  by 
conveyance  dated  September  23,  1880. 

Messrs.  John  H.  Knaebel  and  Ernesto 
Knaebel  for  appellants.  ® 
'Messrs.  Matthew  G.  Reynolds  and  So-* 
lioitor  General  John  K.  Richards  for  appel- 
lees. 

Mr.  Justice  PeoVham,  after  making  the 
above  statement  of  facta,  delivered  the  opin- 
ion of  the  court: 

The  judges  of  the  court  below,  while  re- 
jecting the  claim  of  appellants,  differed 
widely  in  regard  to  the  grounds  upon  which 
such  rejection  should  be  placed.  Mr.  Jus- 
tice Sluss,  in  an  opinion  that  was  concurred 
in  by  Mr.  Justice  Fuller,  said  that  the  case 
was  to  be  decided  under  the  Mexican  coloni- 
zation law  of  August  18,  1824,  and  the  regu- 
lations of  November  21,  1828,  which  in  his 
judgment  had  not  been  totally  repealed  by 
the  law  of  April  4,  1837,  and  the  grant,  be- 
ing subject  to  the  first-named  law  and  to  the 
regulations  above  mentioned,  could  not  be 
valid  for  a  greater  quantity  than  11  square 
leagues,  nor  become  a  perfect  title  until  the  - 
grant  had  been  approved  by  the  depart- 
mental assembly. 
It  appears  that  11  square  leagues  would  v 
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embrace  about  60,000  acres  of  land,  and 
hence  a  grant  of  415,000  acres  would,  under 
the  law  and  regulations,  be  far  beyond  the 
power  of  the  officials  to  make  to  any  one 
person. 

Mr.  Justice  Murray,  while  concurring  in 
the  conclusion  to  reject  the  claim,  was  of 
opinion  that  the  law  of  1824  and  the  regula- 
tions of  1828  had  been  entirely  repealed  by 
the  law  of  April  4,  1837,  but  he  did  not 
think  that  the  governor  had  the  power 
merely  as  representative  of  the  supreme  Ex- 
ecutive to  make  the  grant,  and  there  was  no 
evidence  of  any  special  power  having  been 
delegated  to  him. 

Mr.  Chief  Justice  Reed  also  concurred  in 
the  conclusion  to  reject  the  claim,  but  did 
not  agree  with  all  that  was  said  in  the  opin- 
ion of  Mr.  Justice  Slugs,  being  himself  of 
opinion  that,  while  the  law  of  1824  was  re- 
pealed by  that  of  1837,  the  regulations  of 
1828  were  not  thereby  wholly  repealed.  He 
thought  that  the  grant  in  this  case  was 
made,  not  under  the  law  of  1824,  but  under 
the  regulations  of  1828;  that  the  law  regu- 
lated the  matter  of  the  disposition  of  the 
«  public  lands  within  the  states,  and  conferred 
5  upon  the  Executive  the  power  to  make  all 
•  necessary 'regulations  for  the  disposition  of 
such  lands  within  the  territories,  of  which 
New  Mexico  was  one,  and  the  question  in  his 
judgment  was,  not  whether  the  law  remained 
in  force,  but  whether  the  regulations  contin- 
ued operative  when  the  grant  was  made; 
that  it  was  manifest  the  law  which  governed 
the  matter  within  the  states  might  be  re- 
pealed without  at  all  affecting  the  regula- 
tions established  by  the  Executive  govern- 
ing the  same  subject  within  the  territories. 
Being  subject  to  those  regulations,  we  sup- 
pose the  quantity  of  the  grant  was  an  insu- 
perable bar  to  its  validity,  in  the  view  of  the 
Chief  Justice. 

Mr.  Justice  Stone  dissented  from  the  de- 
cree rejecting  the  claim,  and  was  of  opinion 
that  the  making  of  the  grant  in  question  was 
within  the  competency  of  the  supreme  Ex- 
ecutive, and  that  Governor  Armijo  was  his 
appropriate  ministerial  agent  in  its  execu- 
tion. 

In  reviewing  questions  arising  out  of  Mex- 
ican laws  relating  to  land  titles  we  recognize 
what  an  exceedingly  difficult  matter  it  is  to 
determine  with  anything  like  certainty 
what  laws  were  in  force  in  Mexico  at  any 
particular  time  prior  to  the  occupation  of 
the  country  by  the  American  forces  in  1846- 
1848.  This  difficulty  exists  because  of  the 
frequent  political  changes  which  took  place 
in  that  country  from  the  time  the  Spanish 
rule  fas  first  thrown  off  down  to  the  Ameri- 
can occupation.  Revolutions  and  counter- 
revolutions, empires  and  republics,  followed 
each  other  with  great  rapidity  and  in  bewil- 
dering confusion,  and  emperors,  presidents, 
generals,  and  dictators,  each  for  a  short  pe- 
riod, played  the  foremost  part  in  a  country 
where  revolution  seems  during  that  time  to 
have  been  the  natural  order  of  things. 
Among  the  first  acts  of  each  government  was 
.generally  one  repealing  and  nullifying  all 
those  of  its  predecessors. 


If,  however,  the  validity  of  this  grant  were 
to  be  decided  under  the  provisions  of  the 
colonization  law  of  1824  and  the  regulations 
passed  in  1828,  it  seems  to  us  there  would 
be  little  difficulty  in  determining  that  the 
appellants  had  failed  to  make  out  their  case. 
The  provisions  of  the  act  of  1824  wereplainly 
violated  in  this  grant,  because  it  contained* 
more  than  11  square  leagues.   This  wasj 
prohibited  by  that  law.  Reynolds'*Compila-» 
tion  of  Spanish  &  Mexican  Land  Laws,  pp. 
121,  122,  S  12;  Hall's  Mexican  Law,  p.  140, 
i  498. 

And  also,  before  the  grant  in  question  was 
made,  there  had  been  a  previous  one,  dated 
November  28,  1845,  conveying  to  Sandoval 
the  land  embraced  in  what  was  called  the 
Bosque  del  Apache  grant,  which  also  ex- 
ceeded 11  square  leagues  in  extent,  the  grant 
being  made  by  the  same  governor  (Armijo), 
although  juridical  possession  was  not  deliv- 
ered until  March  7,  1846.  Having  obtained 
a  grant  of  more  than  11  square  leagues  be- 
fore he  made  his  petition  for  the  grant  now 
in  issue,  he  had  acquired  all  that  the  law  of 
1824  permitted  him  to  take,  and  the  subse- 
quent grant  was  not  valid.  United  States 
v.  UartneU,  22  How.  286,  16  L.  ed.  340. 

Another  objection  to  the  title  is  that  there 
is  no  record  of  its  existence  in  the  archives 
of  New  Mexioo.  Although  no  question  is 
made  as  to  the  genuineness  of  the  papers  set 
forth  in  the  foregoing  statement  of  fact, 
namely,  the  petition  of  Sandoval,  its  allow- 
ance by  Governor  Armijo,  the  certificate  of 
the  comptroller  and  acting  treasurer,  and 
the  certificate  of  the  delivery  of  juridical 
possession  by  the  justice  of  the  peace,  yet 
none  of  these  came  from  the  archives  of  the 
country,  and  there  is  no  record  that  the  de- 
partmental assembly  ever  concurred  in  the 
grant,  as  is  necessary  under  the  law  of  1824. 
Reynolds,  p.  142,  §  5.  If  the  approval  of 
that  body  could  not  be  obtained,  the  gov- 
ernor was  to  report  to  the  supreme  govern- 
ment, forwarding  the  proceedings  in  the 
matter  for  its  consideration,  g  6.  Nothing 
of  this  kind  appears  in  the  archives  or  in  the 
records  of  the  assembly.  Nor  has  there  been 
produced,  even  from  the  hands  of  the  claim- 
ants, any  approval  of  the  grant  by  the  as- 
sembly. No  matter  how  formal  and  com- 
plete the  written  documentary  evidence  of 
title  may  be,  yet,  when  coming  from  private 
hands,  it  is  insufficient  to  establish  a  Mexi- 
can grant  if  there  is  nothing  in  the  public 
records  to  show  that  it  ever  existed.  Per- 
alia  v.  United  States,  3  Wall.  434,  440,  18 
L.  ed.  221,  223.  Mr.  Justice  Davis,  in  deliv- 
ering the  opinion  of  the  court  in  that  case, 
said: 

"The  Mexican  nation  attached  a  great  deal 
of  form  to  the  disposition  of  its  lands,  and 
required  many  things  to  be  done  before  the  • 
proceedings  could  ripen  into  a  grant.   But  5 
the 'important  fact  to  be  noticed  is  that  a® 
record  was  required  to  be  kept  of  whatever 
was  done.   This  record  was  a  guard  against 
fraud  and  imposition,  and  enabled  the  gov- 
ernment to  ascertain  with  accuracy  what 
portions  of  the  publie  lands  had  been  alien* 
a  ted.    The  record  was  the  grant,  and  with- 
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out  it  the  title  mi  not  devested.  The  gov- 
ernor was  required  to  give  a  document  to  the 
party  interested,  which  was  evidence  of  title, 
and  enabled  him  to  get  possession;  but  this 
'titulo'  did  not  devest  the  title  unless  record 
was  made  in  conformity  with  law." 

The  title  here  is  incomplete  because  there 
is  no  evidence  whatever  of  approval  by  the 
assembly,  or,  failing  in  that,  any  record  of 
further  proceedings  to  obtain  the  approval 
of  the  supreme  government. 

In  Untted  States  v.  Tesehmaker,  22  How. 
392,  16  L.  ed.  353,  Mr.  Justice  Nelson  said, 
at  page  405,  L.  ed.  357:  "We  do  not  say 
that  the  absence  of  the  record  evidence  is  of 
itself  necessarily  fatal  to  the  proof  of  the 
title;  but  it  should  be  produced,  or  its  ab- 
sence accounted  for  to  the  satisfaction  of  the 
court." 

In  Berrevesa  v.  United  States,  154  U.  S. 
623,  and  23*  L.  ed.  013, 14  Sup.  Ct  Rep.  1170, 
the  court  held  that  the  case  came  within  the 
principle  of  those  cases  in  which  it  had  de- 
cided adversely  to  claims  made  under  alleged 
Mexican  grants,  all  because  it  did  not  ap- 
pear that  a  grant  from  the  Mexican  govern- 
ment had  been  "deposited  and  recorded  in 
the  proper  public  office  among  the  public  ar- 
chives of  the  republic."  See  also  United 
Stales  v.  Ortiz,  176  U.  S.  422,  44  L.  ed.  529, 
20  Sup.  Ct  Rep.  466;  United  States  v.  El- 
der, 177  U.  S.  104,  44  L.  ed.  690,  20  Sup.  Ct 
liep.  637. 

In  this  case,  as  we  have  said,  there  is  no 
record  or  mention  of  the  case  in  the  archives 
in  New  Mexico.  The  papers  came  from  pri- 
vate hands,  the  claimant  Nolan  presenting 
them  to  the  surveyor  general  in  1855,  when 
he  applied  to  that  officer  for  his  recommen- 
dation to  Congress  for  a  confirmation  of  the 
grant.  That  they  have  remained  in  the  sur- 
veyor general's  office  since  that  time  does 
not  make  them  a  record  or  an  archive  of  the 
government  within  the  meaning  of  those 
cases  above  cited. 

The  certificate  of  Baca,  the  justice  of  the 
peace,  certifying  to  his  delivery  of  juridical 
possession  to  Sandoval  on  December  15, 
r-1845,  bears  the  indorsement  that  it  was  re- 
5  corded  in  book  letter  6,  pages  166,  167,  and 
*  is  certified  to  by  the  recorder,  •Donaci  a  no 
Vigil,  at  Santo  F6,  November  17,  1849.  This 
book  haa  been  lost,  but  it  was  kept  in  obe- 
dience to  a  provision  contained  in  what  is 
called  the  "Kearney  Code,"  providing  for  the 
recording  of  papers  brought  to  the  recorder 
by  parties,  which  affected  or  constituted 
their  title  to  lands  they  claimed  to  own. 
The  book  was  not  an  original  archive  of  the 
country.  The  certificate  of  record  indorsed 
upon  the  paper  shows  that  it  was  produced 
from  private  hands,  and  no  presumption 
that  any  papers  relating  to  this  grant  were 
recorded  in  or  placed  among  the  archives  of 
the  government  of  New  Mexico  arises  from 
the  fact  that  a  record  of  this  paper  was 
made  pursuant  to  the  provisions  of  the  Kear- 
ney Code.  There  is  no  proof  that  this  paper 
or  any  document  connected  with  the  grant 
under  discussion  hod  ever  been  delivered  to 
the  recorder  for  record  and  retained  by  him 
in  his  official  custody  from  1849  until  it  had 


been  turned  over  to  the  custody  of  the  sur- 
veyor general  upon  the  creation  of  that  office 
in  1864.  The  language  contained  in  the  re- 
port of  Surveyor  General  Proudfit  would 
negative  any  such  presumption,  because  he 
says  that  the  papers  were  filed  in  his  oflica 
July  12,  1855,  by  Oervado  Nolan,  the  claim- 
ant himself.  The  fact  however,  would  have 
been  immaterial  in  any  event.  The  paper 
would  not  have  been  a  document  found  in  the 
records  or  archives  of  New  Mexico,  because 
it  came  from  private  hands,  and  was  by  the 
claimant  delivered  to  the  recorder,  and  his 
keeping  it  thereafter  and  turning  it  over  to 
the  surveyor  general  would  not  have  consti- 
tuted it  a  record  or  a  paper  found  among 
the  archives  and  turned  over  to  that  officer. 

It  does  appear  from  the  evidence  that 
there  may  have  been  some  loss  or  destruc- 
tion of  papers  which  constituted  a  part  of 
the  records  or  archives  of  New  Mexico  in  the 
possession  of  the  territorial  librarian  in  the 
year  1869  or  1870.  The  history  of  the  trans- 
action is  stated  by  the  witness  Bond,  and  it 
would  seem  from  his  account  that  it  was 
extremely  doubtful  whether  any  really  im- 
portant papers  relating  to  grants  of  land 
had  in  fact  been  destroyed,  although  some 
of  them  may  have  been.  Unless  we  should 
regard  this  possibility  as  a  sufficient  excuse 
in  every  case  of  a  land  grant  in  New  Mexico., 
for  the  failure  to  show  any  archive  title  or~ 
record  of  title  of  such*grant  it  cannot  be  ad-r 
niitted  in  this  particular  case.  That  it  is 
not  a  sufficient  excuse  has  been  decided  by 
this  court.  United  States  v.  Castro,  24 
How.  346.  16  L.  ed.  659.  The  appellants  did 
prove  by  the  witness  Tipton,  whose  great 
experience  in  connection  with  the  surveyor 
general '8  office  in  New  Mexico  is  well  known, 
that  he  had  not  seen  in  the  archives  of  the 
government  any  record  of  grants  made  by 
Armijo  or  signed  by  him,  although  the  wit- 
ness knew  nothing  about  the  condition  of  the 
archives  prior  to  the  spring  of  1876.  We 
think  this  is  insufficient  to  show  the  destruc- 
tion of  all  archives  pertaining  to  grants 
made  by  Armijo  about  this  time  (1845). 

Taking  all  these  objections  to  the  title 
into  consideration,  we  think  it  clear  that  no 
case  for  confirmation  under  the  colonization 
law  of  August  1S24,  and  the  regulations  of 
1828,  was  made  out 

In  the  early  history  of  these  Mexican  land 
titles  it  had  been  supposed  that  the  coloni- 
zation law  and  the  regulations  above  men- 
tioned were  all  that  were  in  force  in  Mexico 
after  their  dates.  United  States  v.  Cam- 
button,  20  How.  59,  63,  15  L.  ed.  828,  830; 
United  States  ▼.  Vallejo,  1  Black,  541,  552. 
17  L.  ed.  232.  234;  United  States  v.  Vigil,  13 
Wall.  449,  450,  20  L.  ed.  602,  605. 

Subsequently,  the  claim  was  urged  that 
that  law  and  the  regulations  had  been  re- 
pealed by  virtue  of  the  law  of  April  4,  1837. 
Reynolds,  p.  222;  see  also  law  of  April  17, 
1837,  p.  224  of  Reynolds'  Compilation. 

The  claim  was  urged  by  way  of  argument 
by  counsel,  and  referred  to  by  Mr.  Justice 
Lamar  in  his  opinion  in  Interstate  Land  Co. 
v.  Mamcell  Land  (/rant  Co.  139  U.  S.  56!>, 
578,  35  L.  ed.  278,  282,  11  Sup.  Ct  Rep.  656. 
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Again,  in  United  State*  v.  Ooe,  170  XJ.  S. 
681,  696,  48  L.  ed.  1195,  1201,  18  Sup.  Ct 
Rep.  745,  Mr.  Justice  HcKenna,  in  speaking 
of  the  colonization  law  of  August  18,  1824, 
said  that  "by  a  law  passed  April  4,  1837,  all 
colonization  laws  were  certainly  modified, 
and  may  be  repealed." 

The  weight  of  the  argument  of  counsel  for 
appellants  rests  upon  the  assumption  and 
assertion  that  this  grant  was  not  made  un- 
der the  law  of  1824  or  the  regulations  of 

1823,  nor  under  the  law  of  1837  above  men- 
tioned, but  that  it  was  made  by  the  supreme 

e<  Executive  of  Mexico  through  his  trusted 
£  minister  and  agent,  Governor  and  Comman- 
•  dant  General  Manuel  Armijo'who  in  making 
such  giant  was  not  restricted  by  any  pre- 
scribed rules  or  limitations.  This  broad 
proposition  counsel  has  sought  to  maintain 
by  reference  to  the  various  acts  of  Mexico 
subsequent  to  1828,  and  up  to  the  making  of 
this  grant. 

Treating  Annijo  as  the  alter  ego  in  New 
Mexico  of  the  supreme  Executive  of  Mexico, 
and  claiming  for  the  latter  full  and  absolute 
power  to  dispose  of  the  public  lands  in  ac- 
cordance with  the  views  held  by  that  officer, 
counsel  ask  that  the  same  presumption  of 
the  validity  of  grants  made  by  Governor 
Armijo  should  be  indulged  which  was  ac- 
corded to  the  grants  of  certain  officials  in 
the  Louisiana  and  Florida  cases,  herein  re- 
ferred to.  We  think  no  such  presumption 
ought  to  obtain  in  this  case. 

In  United  Staten  v.  Cambuston,  20  How. 
69,  03,  15  L.  ed.  828,  830,  Mr.  Justice  Nel- 
son, in  speaking  of  the  difference  between 
the  cases  involving  Spanish  titles  in  the  ter- 
ritories of  Louisiana  and  Florida,  such  as 
United  States  v.  Arredondo,  6  Pet.  691,  729, 

8  L.  ed.  547,  5G1 ;  Delassus  v.  United  States, 

9  Pet  117,  134,  9  L.  ed.  71,  78;  United 
Stales  v.  Peralla,  19  How.  343,  347,  15  L. 
ed.  078,  G80,  and  those  which  involved  Mexi- 
can titles,  said : 

"But  no  such  presumptions  are  necessaiy 
or  admissible  in  respect  to  Mexican  titles 
granted  since  the  act  of  the  18th  of  August, 

1824,  and  the  regulations  of  the  21st  of  No- 
vember, 1828.  Authority  to  make  the 
grants  is  there  expressly  conferred  on  the 
governors,  as  well  as  the  terms  and  condi- 
tions prescribed  upon  which  they  shall  be 
made.  The  court  must  look  to  these  laws 
for  both  the  power  to  make  the  grant  and 
for  the  mode  and  manner  of  its  exercise,  and 
they  are  to  be  substantially  complied  with, 
except  so  far  as  modified  by  the  usages  and 
customs  of  the  government  under  which  the 
titles  are  derived,  the  principles  of  equity, 
and  the  decisions  of  this  court.  17  How. 
642,  15  L.  ed.  241." 

The  case  was  decided  under  the  act  of  Con- 
gress of  the  3d  of  March,  1851,  to  adjudi- 
cate private  land  claims  arising  under  our 
treaty  with  Mexico,  and  the  decision,  as  is 
seen  from  the  above  extract,  proceeds  upon 
the  assumption  that  the  law  of  1824  and  the 
regulations  of  1828  furnished  the  rule  of  de- 
cision. Their  existence  is  denied  by  counsel 
for  the  appellants,  and  it  is  upon  the  as- 
sumption of  their  nonexistence  that  his  ar- 


gument rests.  Assuming,  however,  that  thejj 
law  and  regulations  were'not  in  force,  we* 
still  cannot  base  a  presumption  that  the  gov- 
ernor was  authorized  by  the  supreme  Execu- 
tive to  make  the  grant  simply  because  the 
governor  exercised  the  power.  The  differ- 
ence between  the  act  relating  to  Spanish 
titles  to  lands  above  referred  to  and  the  act 
of  1891  under  which  Mexican  titles  to  lands 
have  been  examined  by  the  court  of  private 
land  claims  and  by  this  court  is  clearly  rec- 
ognized and  enforced  in  United  States  v.  Or- 
tts,  176  U.  S.  422,  44  L.  ed.  529,  20  Sup.  Ct 
Rep.  460.  In  that  case  it  was  held  that  un- 
der the  provisions  of  the  act  establishing  the 
court  of  private  land  claims  (8  13,  act  of 
March  3,  1891,  chap.  539;  26  Stat  at  L. 
854),  the  burden  of  showing  the  existence  of 
the  grant  was  upon  the  person  claiming  un- 
der it,  and  that  no  presumption  of  authority 
on  the  part  of  the  granting  officer  existed,  as 
in  the  case  of  the  above-mentioned  territo- 
ries. This  last  case  was  approved  in  the  El- 
der Case,  177  U.  S.  104,  44  L.  ed.  690,  20 
Sup.  Ct.  Rep.  537,  where  it  was  again  held 
that  the  claimant  must  prove  his  title  by  a 
preponderance  of  evidence,  and  no  presump- 
tion of  authority  existed. 

And  in  Hayes  v.  United  States,  170  U.  S. 
637,  647,  648,  42  L.  ed.  1174,  1179,  18  Sup. 
Ct.  Rep.  735,  739,  740,  this  difference  is  also 
pointed  out  by  Mr.  Justice  White.  Speak- 
ing of  the  act  of  1891,  he  said : 

"But  in  the  act  of  1891  the  court  is  re- 
quired to  be  satisfied  not  simply  as  to  the 
regularity  in  form,  but  it  is  made  essential 
before  a  grant  can  be  held  legally  valid  that 
it  must  appear  that  the  title  was  'lawfully 
and  regularly  derived,'  which  imports  that 
the  court  must  be  satisfied,  from  all  the  evi- 
dence, that  the  official  body  or  person  assum- 
ing to  grant  was  vested  with  authority,  or 
that  the  exercise  of  power,  if  unwarranted, 
was  subsequently  lawfully  ratified."  P.  648, 
L.  ed.  1179,  Sup.  Ct  Rep.  740. 

We  are  not  satisfied  that  there  was  a  gen- 
eral power  on  the  part  of  the  governor  of  a 
territory  at  any  time  to  make  a  valid  grant 
of  lands  in  all  cases  and  simply  as  the  agent 
of  the  supreme  Executive,  such  as  is  con- 
tended for  by  counsel  for  the  appellants.  No 
evidence  that  the  governors  legally  had  that 
power  has  been  given,  other  than  the  fact 
that  they  sometimes  exercised  it  It  ap- 
pears, however,  that  for  some  years  prior  to 
1345  grants  of  land  were  made  not  only  by 
governors,  but  even  by  alcaldes,  prefects, 
justices  of  the  peace,  and  by  judges  of  firsts 
instance,  so  that,  in  the  language  of  one  of* 
the  judges  of  the*eourt  below,  "it  was  a  poor* 
officer,  indeed,  who  did  not  assume  to  be 
able  to  dispose  of  the  public  domain  belong- 
ing to  the  nation."  Hence  the  reluctance  to 
presume  the  validity  of  a  power  because  of 
its  exercise.  It  may  be  that  in  some  partic- 
ular period  of  those  disturbed  times,  and  up 
to  1846,  the  supreme  Executive  of  the  Mexi- 
can nation  exercised  arbitrary  and  irrespon- 
sible power,  and  granted  the  public  lands  ac- 
cording to  his  own  views  of  what  was  proper 
and  needful  for  the  nation,  and  upon  occa- 
sion delegated  such  power  to  a  governor; 
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but  the  exercise  of  that  kind  of  power  wag 
in  violation  of  the  ordinary  and  general  laws 
which  had  been  adopted  by  the  nation;  and 
no  presumption  that  the  supreme  Executive 
had  delegated  his  power  to  a  governor  or  po- 
litical chief  of  a  province  or  state  can  be  in- 
dulged for  the  purpose  of  upholding  a  grant 
of  land  made  by  the  governor  in  violation  of 
the  Constitution  or  laws  which  had  thereto- 
fore been  adopted  or  passed. 

Counsel  also  urges  that  such  power  is  to 
be  found  in  the  "Bases  of  1835,"  the  "Consti- 
tution of  1830/'  and  the  "Bases  of  1843," 
not  to  speak  of  the  "Plan  of  Tacubaya"  and 
the  attending  laws  or  decrees,  in  which  it  is 
contended  there  are  specific  provisions  plainly 
expressive  of  the  intimate  representative 
and  ministerial  relations  which  the  governor 
and  commandant  general  bore  the  supreme 
Executive.  It  might  be  assumed  that  the 
relations  between  the  supreme  Executive 
or  Dictator  and  his  governors  and 
commandants  general  were  intimate  and 
confidential,  but  such  relations  of  intimacy 
and  confidence  do  not  take  the  place  of  an 
actual  delegation  of  power  to  the  governors 
to  make  grants  of  this  description;  nor  do 
we  find  any  such  delegation  in  the  various 
provisions  contained  in  the  Bases  of  1835  or 
of  1843  and  the  Constitution  above  referred 
to.  The  governor  does  not  assume  to  make 
the  grant  by  virtue  of  any  special  or  general 
delegation  of  authority  to  him  by  the  su- 
preme Executive,  but  he  asserts  in  his  grant 
above  quoted  that  he  makes  it  "in  virtue  of 
the  power  in  me  vested  by  the  laws,"  etc. 

Section  10  of  the  "Bases  for  the  New  Con- 
stitution," law  of  October  23,  1835  (Rey- 
e  nolds,  p.  201 ) ,  simply  provides  that  the  ex- 
jjecutive  power  of  the  departments  shall  re- 
•  side  in  the*governoTs  in  subordination  to  the 
supreme  Executive  of  the  nation.  The  same 
law  divides  the  national  territory  into  de- 
partments on  the  basis  of  population,  etc., 
and  provides  that  there  shall  be  governors 
and  departmental  boards  for  the  government 
of  these  departments.  This  obviously  gives 
no  authority  to  the  governor  to  make  a 
grant  of  the  public  lands  within  his  terri- 
tory according  to  his  own  unrestrained 
views  of  propriety.  It  does  not  assume  to 
alter  the  general  laws  in  relation  to  the  dis- 
position of  the  public  lands  or  of  the  manner 
in  which  they  shall  be  disposed  of.  The 
same  may  be  said  regarding  the  Constitution 
of  1836,  which  intrusts  the  interior  depart- 
ments to  the  governors  in  subordination  to 
the  general  government.  Reynolds,  pp.  203, 
204.  The  law  of  March  20,  1837  (Reynolds, 
p.  211,  subd.  17,  p.  215),  provides  that  the 
governors  shall  be  the  usual  channels  of 
communication  between  the  supreme  powers 
of  the  nation  and  the  departmental  counsels 
(juntas),  and  between  the  latter  and  the 
officials  of  the  department.  This  provision 
does  not  tend  to  show  the  power  contended 
for. 

In  fine,  looking  through  the  provisions  to 
which  our  attention  has  been  called  by  coun- 
sel, and  without  specific  reference  to  each 
one  of  them,  we  may  say  in  regard  to  all  of 
them  that  we  find  therein  nothing  providing 


in  terms  or  by  inference  for  the  general  dele- 
gation of  power  by  the  supreme  Executive 
(assuming  that  he  himself  had  it)  to  the 
various  governors  to  make  a  grant  like  this. 
The  appellants  are  therefore  compelled  to 
show  some  specific  delegation  of  authority 
from  the  supreme  Executive  for  making  such 
a  grant  If  that  were  shown,  we  might  say, 
following  the  case  of  United  States  v.  Cat- 
tillero,  23  How.  404,  16  L.  ed.  408,  the  other 
conditions  therein  mentioned  being  fulfilled, 
that  the  grant  was  a  valid  one,  and  ought  to 
have  been  confirmed  by  the  court  below;  and 
within  the  case  of  United  States  v.  Osio,  23 
How.  273,  10  L.  ed.  457,  if  there  had  been  a 
special  delegation  of  power,  it  would  follow 
that  the  conditions  contained  in  such  special 
delegation  must  be  fulfilled  before  title 
passed.  The  necessity  for  showing  what  the 
special  power  was  becomes  evident  front 
these  cases.  £ 
What  we  have  already  said  as  to  the  ab-S 
sence  of  all  record  in*the  archives,  relating* 
to  the  grant,  applies  to  the  case  as  here  con- 
sidered. 

Looked  at  from  any  point  of  view  we  do 
not  think  the  appellants  have  borne  the  bur- 
den of  showing  the  validity  of  their  grant, 
either  directly  or  by  facts  from  which  its  va- 
lidity could  be  properly  inferred  within  the 
cases  already  decided  by  this  court.  The 
judgment  of  the  court  below  must  therefor* 
be  affirmed. 


(181  U.  S.  ill) 

FRANK  X.  WERLINO  et  aJ,  Plffs.  in  frr, 

EMILY  E.  ENGERSOLL  et  al. 

Public  lands — grant  for  canal  purposes — act 
superseded  by  later  act. 

The  act  of  Congress  of  March  80,  1822,  reserv- 
ing from  sale  and  giving  the  use  forever  for 
canal  purposes  only,  of  00  feet  of  land  each 
side  of  the  proposed  canal,  reserving  to  the 
United  States  the  right  to  resume  It  If  survey 
and  map  should  not  be  made  within  three 
years,  or  If  the  canal  should  not  be  completed 
Id  twelve  years,  or  If  the  land  should  ever 
cease  to  be  used  for  canal  purposes,  did  not 
constitute  a  grant  of  the  title  of  such  land 
to  the  state  of  Illinois ;  and  before  the  condi- 
tions of  this  act  were  complied  with  by  adopt- 
ing a  route  and  filing  a  map  the  act  was 
superseded  by  the  act  of  March  2,  1827,  mak- 
ing a  grant  to  the  state  of  one  half  of  five 
sections  In  width  on  each  side  of  said  canal, 
reserving  each  alternate  section  to  the  Unit- 
ed States. 

[No.  108.] 

Argued  and  Submitted  March  e,  1901.  De- 
cided April  IS,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decision  af- 
firming a  judgment  in  favor  of  plaintiffs  in 
an  action  of  trespass  involving  title  to  land. 
Affirmed. 

See  same  case  below,  182  I1L  25,  54  N.  E. 

1008. 
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Statement  by  Mr.  Justice  Peekkamt 
The  plaintiffs  in  error  have  brought  this 
ease  here  to  review  the  final  judgment  of 
the  supreme  court  of  the  state  of  Illinois 
affirming  the  judgment  of  the  circuit  court 
of  La  Salle  county  in  favor  of  the  defend- 
ants in  error  (plaintiffs  below)  in  an  ac- 
tion of  trespass  involving  the  title  to  lands 
in  that  county  on  the  south  side  of  the  Il- 
linois and  Michigan  canal.  The  action  was 
brought  for  the  purpose  of  testing  the  title, 
and  was  tried  by  the  court  upon  an  agreed 
statement  of  facts,  a  jury  being  waived.  It 
appears  from  this  statement  that  the  plain- 
tiffs in  error  are  the  agents  of  the  state  of 
Illinois,  and  acted  as  such  in  taking  down 
and  removing  the  fence  hereinafter  spoken 
of.  The  Illinois  and  Michigan  canal  is 
owned  by  the  state  of  Illinois,  and  runs  in 
a  direction  northeast  and  southwest  through 
section  10,  township  33  north,  range  3  east, 
in  La  Salle  county,  Illinois.  The  lands  in 
question  are  in  this  section,  which  was  one 
of  the  sections  of  land  reserved  to  the  Unit- 
ed States  under  the  act  of  Congress  ap- 
proved March  2,  1827,  hereinafter  men- 
tioned. 

n  The  plaintiffs  in  error  claim  that  the  state 
«of  Illinois  owns  a  strip  of  land  through  that 
•  section  on  the  south  side  of  the  canal,*  90 
feet  in  width,  contiguous  to  such  south  side. 
The  defendants  in  error  claim  that  the  land 
which  is  owned  by  the  state  south  of  the 
canal  is  bounded  on  the  south  by  a  line  17 
instead  of  90  feet  south  of  the  canal  line; 
or,  in  other  words,  they  claim  that  the  north 
line  of  their  land  runs  up  to  within  17  feet 
of  the  south  side  of  the  canal.  The  owner- 
ship of  the  land  between  these  points  from 
17  to  90  feet  south  of  the  canal  is  disputed, 
the  plaintiffs  in  error  claiming  it  for  the 
state,  and  the  defendants  in  error  claiming 
it  for  Mrs.  Ingersoll,  one  of  the  defendants 
in  error,  who  has  had  possession  of  the  land 
for  more  than  twenty  years  prior  to  No- 
vember, 1897,  and  had  prior  to  that  time 
erected  a  fence  on  the  line  she  claimed  as 
ber  north  line.  This  17-feet  strip  it  would 
seem  has  been  occupied  by  the  towpath. 

In  order  to  test  the  question  of  title,  the 
plaintiffs  in  error,  acting  for  the  state,  re- 
moved this  fence,  and  thereupon  the  de- 
fendants in  error,  acting  for  the  state,  re- 
claiming the  fence  was  on  their  line  and  was 
their  property.  The  question  depends  upon 
the  construction  of  two  acts  of  Congress  in 
connection  with  the  action  of  the  state  au- 
thorities in  relation  thereto.  They  are  (1) 
the  act  of  March  30,  1822,  chap.  14;  and 
(2)  the  act  of  March  2,  1827,  chap.  51.  They 
are,  so  far  as  material,  set  forth  in  the 
margin.f 


'The  plaintiffs  in  error  claim  that  the* 
title  to  the  strip  of  land  90  feet  wide 
through  section  10  passed  to  the  state  by 
virtue  of  the  act  of  1822,  while  the  defend- 
ants in  error  claim  that  the  act  of  1827 
takes  the  place  of  the  act  of  1822,  as  to  the 
grant  of  lands,  and  that  under  the  act  of 
1827  every  alternate  section  of  the  land 
along  the  line  of  the  canal  was  reserved  to 
the  United  States,  and  it  is  agreed  that  see-* 
tion  10  was  among  the  sections  so  reserved.^ 
'After  the  passage  of  the  act  of  Congress* 
of  1822  the  general  assembly  of  the  state  of 
Illinois  on  February  14,  1823,  passed  an  act 
in  which  provision  was  made  for  the  ap- 
pointment of  a  board  of  commissioners  to 
consider,  devise,  and  adopt  such  measures 
as  might  be  requisite  to  effect  a  connection 
by  a  canal  and  locks  between  the  navigable 
waters  of  Illinois  river  and  Lake  Michigan. 
It  was  made  the  duty  of  these  commission- 
ers to  cause  that  part  of  the  territory  of  the 
state  which  may  lie  open  or  contiguous  to 
the  probable  courses  and  ranges  of  the  canal 
to  be  explored  and  examined  for  the  pur- 
pose of  fixing  and  determining  the  moat 
proper  and  eligible  route  for  the  same,  and 
to  cause  all  necessary  surveys,  etc.,  to  be 
made,  and  to  make  calculations  and  esti- 
mates of  the  cost,  and  to  make  a  plain  and 
comprehensive  report  of  all  their  proceed- 
ings under  the  act  to  the  general  assembly 
of  the  state  at  the  commencement  of  the 
next  session. 

On  January  13,  1825,  the  general  assem- 
bly of  the  state  amended  a  prior  act,  and 
appropriated  about  $2,000  for  the  payment 
of  the  actual  expenditures  made  and  liabil- 
ities incurred  by  the  canal  commissioners 
appointed  under  the  act  of  1823.  On  Janu- 
ary 17,  1825,  the  general  assembly  incorpo- 
rated the  Illinois  and  Michigan  Canal  Com- 
pany, and  provided  that  the  officers  should 
obtain  subscriptions  to  the  stock,  which 
should  amount  to  $1,000,000,  and  in  a  con- 
venient time  thereafter,  and  after  10  per 
centum  of  the  capital  stock  should  hare  been 
paid  in,  the  commissioners  should  proceed 
to  construct  a  canal  to  connect  the  waters 
of  the  Illinois  river  and  Lake  Michigan; 
and  the  corporation  was  directed  to  proceed 
as  rapidly  to  the  completion  of  that  object 
as  might  be  deemed  practicable  and  expedi- 
ent, having  in  view  the  ultimate  permanency 
of  the  work  and  the  facility  and  safety  of 
the  communications.  The  size  of  the  canal 
which  the  state  had  in  contemplation  is 
shown  by  reference  to  §  5  of  the  act, 
wherein  it  is  provided  that  the  canal  shall 
be  of  a  width  of  40  feet  at  the  summit,  28 
at  the  bottom,  and  of  sufficient  depth  to  con- 
tain water  at  least  4  feet  deep.    There  is 


♦Act  of  March  30,  1822.    Chap.  14,  3  Stat,  at 

L.  059. 

An  Act  to  Authorize  the  State  of  Illinois  to 
Open  a  Canal  Through  the  Public  Lands,  to 
Connect  the  Illinois  IUver  with  Lake  Michi- 
gan. 

Be  it  enacted  by  the  Senate  and  Boute  of 
Representative*  of  the  United  State*  of  Amer- 
ica, in  Oongreet  aetembled,  That  the  state  of 
Illinois  be,  and  Is  hereby,  authorised  to  surrey 
and  mark,  through  the  public  lands  of  the  Unit- 


ed States,  the  route  of  the  canal  connecting  the 
Illinois  river  with  the  southern  bend  of  Lake 
Michigan;  and  90  feet  of  land  on  each  side  of 
said  canal  shall  be  forever  reserved  from  any 
sale  to  be  made  by  the  United  States,  except  In 
the  cases  hereinafter  provided  for,  and  the  use 
thereof  forever  shall  be,  and  the  same  Is  hereby, 
vested  In  the  said  state  for  a  canal,  and  for  no 
other  purpose  whatever;  on  condition,  however, 
that  if  the  said  state  does  not  survey  and  direct 
by  law  said  canal  to  be  opened,  and  return  a 
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*  nothing  in  the  record  to  show  that  these 

•  dimensions*were  ever  altered,  although  the 
act  was  repealed  the  next  rear,  January  20, 
1826. 

In  the  preamble  of  the  repealing  act  it 
was  stated  that  the  corporation  had  not  per- 
formed any  act  by  which  the  right  of  the 
general  assembly  to  repeal  its  charter  could 
be  taken  away,  and  it  was  stated  that  it 
was  believed  that  the  highly  important  ob- 
ject of  the  act  referred  to  could  be  promot- 
ed with  greater  advantage  to  the  public  by 
having  the  contemplated  canal  constructed 
under  the  direction  of  the  state,  and  there- 
fore the  act  of  incorporation  was  repealed. 

The  governor  of  the  state  was  directed  by 
$  2  of  the  repealing  act  to  endeavor 
to  ascertain  the  best  terms  on  which  loans 
could  be  obtained  on  behalf  of  the  state  for 
the  purpose  of  constructing  the  canal  and 
to  report  the  same  to  the  general  assembly 
at  its  next  session. 

Pursuant  to  such  direction,  and  on  De- 
cember 5,  1828,  the  governor  reported  that 
capitalists  were  reluctant  to  commit  them- 
selves to  any  specific  terms  on  which  they 
would  be  willing  to  make  a  loan,  but  from 
the  best  information  which  he  had  received 
it  was  confidently  believed  that  if  Congress 
would  make  a  liberal  grant  of  land,  there 
would  be  no  difficulty  on  the  part  of  the 
state  in  obtaining  a  loan  at  6  per  centum; 
and  the  governor  suggested  the  propriety  of 
adopting  measures  at  that  session  to  com- 
mence the  work,  predicated  upon  a  liberal 
grant  of  land  by  Congress,  which  it  was  ex- 
pected that  body  would  make.  The  general 
assembly  at  the  same  session  adopted  a 
memorial  to  Congress,  in  which  it  asked  for 
a  grant  of  land  belonging  to  the  United 
States  for  the  purpose  of  aiding  the  con- 
struction of  the  canal,  and  in  this  memorial 
the  following  language  was  used: 

"Your  memorialists  have  caused  the  route 


to  be  explored  and  estimates  to  be  made  of 

the  probable  expense  of  the  work;  from 
which  it  appears  that  the  cost  of  construct- 
ing the  canal  will  not  be  less  than  $800,000, 
and  may  possibly  amount  to  $700,000.  To 
the  end,  therefore,  that  your  memorialists 
may  be  enabled  to  commence  and  complete 
this  great  and  useful  work,  we  pray  your 
honorable  body  to  grant  to  this  state  the© 
respective  townships  of  land  through  which* 
the  contemplated'canal  may  pass,  the  avails* 
of  which  to  be  appropriated  exclusively  to 
the  construction  of  said  canal  upon  such 
terms  and  conditions  as  to  your  honorable 
body  may  seem  proper." 

Congress  on  March  2,  1827,  passed  the  act 
already  set  forth.  On  January  22,  1829,  the 
general  assembly  passed  an  act  providing 
for  the  construction  of  the  Illinois  and 
Michigan  canal,  and  for  the  appointment  of 
commissioners  to  effect  that  object.  By 
§  5  the  canal  commissioners  were  directed 
to  cause  "those  parts  of  the  territory  of 
this  state  which  is  upon  or  contiguous  to 
the  probable  course  or  range  of  said  canal 
to  be  explored  and  examined  for  the  pur- 
pose of  fixing  and  determining  the  most 
proper  and  eligible  route  for  the  same; 
.  .  .  and,  as  soon  thereafter  as  they  may 
be  able  to  command  sufficient  funds  and 
deem  it  expedient,  shall  commence  the  work 
of  opening  a  canal,  and  constructing  locks, 
aqueducts,  and  dams,  and  embankments,  to 
effect  a  navigable  communication  between 
I*ke  Michigan  and  the  Illinois  river." 

By  the  6th  section  the  canal  commissioners 
were  directed,  as  soon  as  practicable  and  in 
conjunction  with  the  authorities  of  tho  iff  ••- 
ernment,  to  select  alternate  sections  of  'tu.L 
granted  to  the  state  by  the  act  of  Congiej< 
of  1827,  and  when  the  selection  wad  maat, 
it  was  provided  by  {  7  that  the  commission- 
ers should  proceed  to  sell  the  lands  thus  se- 
lected and  to  make  returns  of  the  proceeds 


complete  map  thereof  to  the  Treasury  Depart- 
ment, within  three  years  from  and  after  the 
passing  of  this  act :  or  If  the  said  canal  be  not 
completed,  suitable  (or  navigation,  within 
twelve  rears  thereafter :  or  If  said  ground  shall 
ever  cease  to  be  occupied  by,  and  used  for,  a 
canal,  suitable  for  navigation ;  the  reservation 
and  grant  hereby  made  shall  be  void  and  of 
none  effect.   .  . 

Sec.  2.  And  be  it  further  enacted,  That  every 
section  of  land  through  which  said  canal  route 
may  pass  shall  be,  and  the  same  Is  hereby,  re- 
served from  future  sale,  until  hereafter  specially 
directed  by  law;  and  the  said  state  Is  hereby 
authorised,  and  permitted,  without  waste,  to 
use  any  materials  on  the  public  lands  adjacent 
to  said  canal,  that  may  be  necessary  for  Its  con- 
struction. 

Act  of  March  2,  1827.    Chap.  51.  4  Stat,  at  L. 
234. 

An  Act  to  Grant  a  Quantity  of  Land  to  tbe 
State  of  Illinois,  for  the  Furpose  of  Aiding 
In  Opening  a  Canal  to  Connect  the  Waters  of 
tbe  Illinois  River  With  Those  of  Lake  Michi- 
gan. 

He  it  enacted  by  the  Senate  and  Route  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Concrete  assembled.  That  there  be.  and 
hereby  la  granted  to  the  state  of  Illinois,  for 
tbe  purpose  of  aiding  the  said  state  In  opening 
a  canal  to  unite  the  waters  of  the  Illinois  river 


with  those  of  Lake  Michigan,  a  quantity  of  land 
equal  to  one-half  of  Ave  sections  In  width,  on 
each  side  of  aald  canal,  and  reserving  each 
alternate  section  to  the  United  States,  to  be  se- 
lected by  the  Commissioner  of  tbe  Land  Office, 
under  the  direction  of  the  President  of  tbe 
United  States,  from  one  end  of  the  said  canal 
to  the  other ;  and  the  said  lands  shall  be  sub- 
ject to  the  disposal  of  the  legislature  of  the 
said  state,  for  the  purpose  aforesaid,  and  no 
other.    .    .  . 

Sec.  2.  And  be  It  further  enacted,  That,  so 
soon  as  the  route  of  the  said  canal  shall  be 
located  and  agreed  on  by  the  said  state.  It  shall 
be  the  duty  of  the  governor  thereof,  or  sucb 
other  person  or  persons  as  may  have  been,  or 
shall  hereafter  be,  authorized  to  superintend 
the  construction  of  said  canal,  to  examine  and 
ascertain  the  particular  sections  to  which  the 
said  state  will  be  entitled  under  the  provisions 
of  this  act,  and  report  the  same  to  the  Secre- 
tary of  the  Treasury  of  the  United  States. 

Sec.  3.  And  be  it  further  enacted,  That  tbe 
said  state  under  the  authority  of  the  legisla- 
ture thereof,  after  the  selection  shall  bave  been 
so  made,  shall  have  power  to  sell  and  convey 
the  whole  or  any  part  of  the  said  land,  and  to 
give  a  title  In  fee  simple  therefor  to  whomso- 
ever shall  purchase  the  whole  or  any  part  there- 
of. 
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of  such  sale  to  the  auditor  of  public  ac- 
counts. 

On  September  23,  1820,  the  canal  commis- 
sioners obtained  from  the  secretary  of  state 
of  the  state  of  Illinois  a  map  of  the  pro- 
posed route  of  the  canal  which  had  been 
made  by  J.  Post  and  R.  Paul,  in  the  years 
1823  and  1824,  when  proceeding  under  the 
act  of  Congress  of  1822  and  the  state  stat- 
ute of  1823.  This  map  was  obtained  for  the 
purpose  of  using  the  same  in  aid  of  their 
work  of  examining  and  locating  the  canal 
route  from  Lake  Michigan  to  the  Illinois 
river,  but  the  duty  of  determining  and 
adopting  a  route  rested  with  the  commis- 
sioners appointed  under  this  state  act  of 
1829,  no  route  having  up  to  that  time  been 
adopted. 

During  the  years  1823  and  1824  the  state, 
through  its  above-named  engineers,  Post 
t»  and  Paul,  had  surveyed  and  marked  through 
2  the  public  lands  of  the  United  States  the 
*  route  of  the'canal  "connecting  the  Illinois 
river  with  the  southern  bend  of  Lake  Miohi- 
gan,"  though  it  did  not  return  a  map  there- 
of to  the  Treasury  Department  within  three 
years  from  March  30,  1822;  but  some  time 
between  December  25  and  the  end  of  the  year 
1820  the  state  did  return  to  the  Treasury 
Department  of  the  United  States  "a  com- 
plete map  of  the  route  of  the  canal  connect- 
ing the  Illinois  river  with  Lake  Michigan." 
The  map  filed  in  1829  is  known  as  the 
Thompson  map,  and  is  the  first  and  only 
one,  so  far  as  the  record  shows,  ever  filed 
with  the  Treasury  Department.  It  was 
filed  in  December,  1829,  under  the  provi- 
sions of  the  act  of  1827.  This  fact  appears 
from  the  certificate  of  the  Commissioner  of 
the  General  Land  Office,  and  also  from  that 
of  the  secretary  of  the  canal  commissioners 
of  the  state.  Both  officials  assert  that  the 
map  was  filed  "under  the  provisions  of  the 
act  of  Congress  approved  March  2,  1827." 
The  general  route  is  said  to  agree  in  sub- 
stance with  that  laid  down  on  the  map 
made  by  Messrs.  Paul  and  Post. 

The  state  commenced  the  construction  of 
the  canal  in  the  year  1837,  and  completed 
it  in  1847,  upon  the  route  as  shown  by  the 
Thompson  map  filed  in  the  Treasury  De- 
partment. 

Ur.  Howard  M.  Snapp  for  plaintiffs  in 
error. 

Ur.  William  M.  Springer  submitted 
the  case  for  defendants  in  error. 

Mr.  Justice  PecUiam,  after  making  the 
above  statement  of  fact,  delivered  the  opin- 
ion of  the  court: 

The  plaintiffs  in  error  claim  that  upon 
the  passage  of  the  above-mentioned  act  of 
Congress  of  1822  the  state  of  Illinois  im- 
mediately became  vested  with  the  title  to 
a  strip  of  land  90  feet  wide  on  each  side  of 
the  route  of  the  canal  through  the  public 
lands  of  the  United  States  from  Lake  Michi- 
gan to  the  Illinois  river,  and  that  the  act 
of  Congress  of  March  2,  1827,  did  not  alter 
or  in  any  way  affect  the  provisions  of  the 
act  of  1822,  or  take  away  the  title  which 


they  claim  bad  already  vested  in  the  state* 
upon  the  passage  of  that  act;  thai  although^ 
the  title'to  any  specific  portion  of  land  un-* 
der  the  act  of  1822  was  in  the  nature  of  a 
float  until  the  route  of  the  canal  was  sur- 
veyed and  adopted  and  a  map  thereof  made 
and  filed  in  the  Treasury  Department,  yet, 
when  that  was  done,  the  title  to  the  90  feet 
on  each  side  of  the  canal  was  vested  in  the 
state  as  of  the  date  of  the  passage  of  the 
act. 

The  various  land  grants  made  by  Congress 
to  railroads  are  cited  for  the  purpose  of 
showing  that  the  act  of  1822  constituted  a 
grant  of  lands  in  prcesenti  and  absolute  in 
character,  although  to  be  thereafter  identi- 
fied by  future  action.  Schulenberg  v.  Bar- 
riman,  21  Wall.  44,  22  L.  ed.  651 ;  Leaven- 
worth,  L.  <£  O.  R.  Co.  v.  United  States,  92 
U.  S.  733,  741,  23  L  ed.  634,  037;  St.  Jo- 
seph d  D.  City  R.  Co.  v.  Baldwin,  103  U.  S. 
426,  26  L.  ed.  578 ;  United  States  v.  South- 
em  P.  R.  Co.  146  U.  S.  570,  36  L.  ed.  1091, 
13  Sup.  Ct  Rep.  152;  Id.  168  U.  S.  1,  42 
L.  ed.  355,  18  Sup.  Ct.  Rep.  18. 

The  language  of  the  act  of  1822,  it  will 
be  observed,  is  somewhat  peculiar,  and  dif- 
fers from  that  generally  used  in  the  land 
grants  to  railroads,  which  usually  contain 
the  expression  that  "there  be  and  is  hereby 
granted"  to  the  railroad  companies  the  lands 
mentioned,  or  words  of  similar  import.  In 
this  act  it  is  provided  that  "90  feet  of  land 
on  each  side  of  said  canal  shall  be  forever 
reserved  from  any  sale  to  be  made  by  the 
United  States,  except  in  cases  hereinafter 
provided  for,  and  the  use  thereof  forever 
shall  be  and  the  same  is  hereby  vested  in 
the  said  state  for  a  canal,  and  for  no  other 
purpose  whatever;  on  condition,  ...  if 
said  ground  shall  ever  cease  to  be  occupied 
by  and  used  for  a  canal  suitable  for  naviga- 
tion, the  reservation  and  grant  hereby  made 
shall  be  void  and  of  none  effect.   .   .  ." 

By  this  language  the  strict  technical  title 
is  not  conveyed  to  or  vested  in  the  state.  It 
is  simply  a  provision  withdrawing  from  sale 
this  strip  of  land  and  vesting  the  use  of  it 
for  a  canal,  and  for  no  other  purpose  what- 
ever, in  the  state,  with  a  condition  that  if 
not  so  used  the  reservation  and  grant  are 
to  be  void.  If  proceedings  had  in  fact  been 
taken  under  this  act,  the  route  surveyed  and 
a  map  thereof  made  and  filed  in  the  Treas- 
ury Department  in  compliance  with  the  pro- 
visions of  the  act,  then  the  use  of  the  land 
designated  on  the  map  so  filed,  for  the  pur- 
pose mentioned  in  the  act  of  1822,  would 
very  likely  have  vested  in  the  state  as  of« 
the  date  of  such  act.  The  action  of  the  au-JJ 
thorities'on  the  part  of  the  state,  after  the* 
passage  of  the  act  of  1827  and  up  to  the  fil- 
ing of  the  map  in  1829,  shows,  however, 
that  it  was  the  act  of  1827,  and  not  that  of 
1822,  which  was  in  their  contemplation 
when  the  map  was  filed  in  the  Treasury  De- 
partment. 

During  1823  and  1824  a  route  was  sur- 
veyed and  marked  through  the  public  lands 
of  the  United  States  for  a  canal  connecting 
the  Illinois  river  "with  the  southern  bend 
of  Lake  Michigan,"  but  it  does  not  appear 
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that  the  route  was  ever  adopted,  or  that  a 
map  of  such  route  was  ever  filed.  The  map 
which  wag  filed  in  1829  purported  to  show 
the  route  of  a  canal  connecting  the  Illinois 
river  witii  Lake  Michigan,  omitting  the  ex- 

Sression  "with  the  touthem  bend  of  Lake 
lichigan,"  which  latter  description,  it  is 
said,  would,  if  closely  and  technically  fol- 
lowed, have  taken  the  canal  into  the  state 
of  Indiana.  The  route  of  the  canal  laid 
out  on  the  map  filed  did  connect  the  canal 
with  the  waters  of  Lake  Michigan  in  the 
state  of  Illinois,  but  not  in  terms  with  the 
touthem  bend  of  that  lake.  It  is  claimed, 
however,  that  the  two  descriptions,  "the 
southern  bend  of  Lake  Michigan"  and  "the 
waters  of  Lake  Michigan,"  are  substantially 
identical,  and  that  the  route  of  the  canal 
as  marked  on  the  map  of  1829  is  in  all  ma- 
terial matters  the  same  as  that  surveyed 
under  the  act  of  1822.  However  this  may 
be,  it  cannot  be  denied  that  between  1822 
and  the  passage  of  the  act  of  Congress  in 
1827  no  route  had  been  adopted  for  the 
canal  and  no  work  of  construction  had  been 
commenced  thereon,  although,  as  already 
stated,  a  route  had  been  surveyed  and 
marked;  yet  none  had  been  adopted,  and 
none  was  adopted  until  after  the  passage  of 
tho  state  act  of  January  22,  1820.  This  ap- 
pears by  S  5  of  that  act,  in  which  the  canal 
commissioners  were  authorized  to  explore, 
examine,  and  determine,  and  fix  upon  the 
most  proper  and  eligible  route  for  a  canal, 
and  to  cause  maps,  surveys,  profiles,  etc.,  to 
be  made,  and  thereafter,  when  they  deemed 
it  expedient  and  funds  could  be  secured,  they 
were  authorized  to  commence  the  work  of  con- 
structing the  canal.  The  6th  section  of  the 
same  act  had  special  reference  to  the  selec- 
tion of  the  land  granted  by  the  congression- 
©  al  act  of  1827. 

J  The  filing  of  a  map  with  reference  only 
•  to  the  act  of  1827, "specifying  both  the  sec- 
tions reserved  to  the  United  States  and 
those  granted  to  the  state  under  that  act, 
would  not  thereby  fix  and  identify  lands 
which  had  been  mentioned,  but  not  identi- 
fied, in  a  different  and  prior  act,  and  which 
were  not  referred  to  in  any  way  in  the  map 
filed  under  the  act  of  1827.  No  lines  show- 
ing the  boundary  of  a  strip  90  feet  wide  on 
each  side  of  the  canal  were  ever  placed  on 
the  map  which  was  filed  in  the  Treasury 
Department  in  1820, — the  only  map  which 
was  ever  filed  there.  That  map  showed  the 
proposed  route  and  also  the  sections  granted 
to  the  state  and  those  reserved  to  the  Unit- 
ed States;  and  the  right  of  way  along  the 
route  would  be  taken  to  be  for  a  canal  of 
the  proposed  width  as  stated  in  the  acts  of 
the  general  assembly,  and  which  width  was 
accepted  and  acquiesced  in  by  Congress  and 
the  government. 

It  was  not  until  1848, — eleven  years  aft- 
er the  work  of  construction  was  commenced 
and  a  year  after  the  completion  of  the  canal, 
as  is  stated  by  counsel  for  plaintiffs  in  er- 
ror in  his  brief, — that  a  survey  was  made  of 
the  90-feet  strip  on  each  side  of  the  canal 
from  one  end  to  the  other,  and  the  lines  of 
that  survey  marked  on  maps  under  the  di- 


rections of  the  canal  commissioners,  and  the 
maps  and  profiles  of  the  survey  filed  in  tho 
office  of  the  state  canal  commissioners,  but 
not  with  the  Commissioner  of  the  General 
Land  Office  or  in  the  Treasury  Department 
at  Washington.  This  action  of  the  canal 
commissioners  was  a  mere  ex  parte  asser- 
tion made  by  state  officials  upon  their  own 
maps,  nearly  twenty  years  after  the  filing  of 
the  map  in  the  Treasury  Department,  indi- 
cating a  possible  claim  of  right  on  behalf 
of  the  state,  but  never  laid  down  on  any 
map  filed  in  Washington. 

The  differences  between  the  two  acts  in 
question  and  their  inconsistent  provisions 
are  noticeable.  That  of  1822  provides  for 
the  use  of  land  through  the  whole  of  the 
public  domain  90  feet  wide  on  each  side 
of  the  canal.  That  of  the  act  of  1827  grants 
a  quantity  of  land  equal  to  one  half  of  five 
sections  in  width  on  each  side  of  such  canal, 
and  reserves  each  alternate  section  to  the 
United  States,  etc.  In  the  sections  reserved, H 
therefore,  no  title  to  or  use  of  the  90  feet  onj 
each  side  ofthe  canal  is  given,  while  in  the* 
alternate  sections  not  reserved  to  the  Unit- 
ed States  the  whole  title  is  granted  to  the 
state.  The  3d  section  of  the  act  of  1827  gives 
power  to  sell  and  give  title  in  fee  to  the 
land  granted,  while  the  act  of  1822  grants 
no  title,  and  provides  for  resuming  posses- 
sion of  the  land  if  at  any  time  the  same  is 
not  used  for  a  canal.  The  filing  of  a  map 
under  the  act  of  1827  would  clearly  not  M 
a  fulfilment  of  the  provisions  as  to  the  filing 
made  in  the  act  of  1822. 

The  congressional  act  of  1827,  neverthe- 
less, implies  by  its  language  and  subject- 
matter  the  consent  of  Congress  to  a  right  of 
way  through  the  public  lands,  and  the  sub- 
sequent state  act  of  1820,  in  the  11th  section, 
showed  the  width  of  the  canal  contemplated, 
which  was  the  same  as  the  prior  and  re- 
pealed act  of  1825  provides  for.  Of  course 
a  towpath  would  be  added.  These  two  acts 
show  the  intention  of  the  parties  to  proceed 
thereafter  with  reference  to  the  act  of  1827, 
and  not  under  that  of  1822.  Work  was  not 
in  fact  commenced  until  in  1837. 

When  Congress  under  the  act  of  1827 
granted  the  alternate  sections  to  the  state 
throughout  the  whole  length  of  the  public 
domain,  in  aid  of  the  construction  of  the 
canal,  it  also  granted  by  a  plain  implication 
the  right  of  way  through  the  reserved  sec- 
tions, for  it  cannot  be  presumed  the  govern- 
ment was  granting  all  these  alternate  sec- 
tions to  the  state  for  the  purpose  avowed, 
and  yet  meant  to  withhold  the  right  to  pass 
through  the  sections  reserved  to  the  United 
States  along  the  route  of  the  proposed  canal. 
But  the  implication  would  not  extend  to 
the  90  feet  on  each  side.  It  would  extend 
to  the  land  necessary  to  be  used  for  the 
canal  of  the  width  contemplated,  and  that 
had  been  asserted  in  an  act  of  the  general 
assembly  in  1825,  and  was  subsequently  re- 
iterated in  another  act  of  that  body  (1829). 

Upon  all  the  facts  in  the  case  it  is  plain 
that  the  act  of  1822  was  mutually  aban- 
doned by  the  parties  so  far  aa  concerned  the 
land  grant  after  the  passage  of  the  act  of 
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1827,  and  that  the  right  of  way  through  the 
reserved  sections  was  treated  and  regarded 
as  impliedly  granted  by  the  latter  act,  un- 
der which  the  larger  grant  was  made,  and 
a  that  the  map  was  filed  under  that  act,  and 
2  none  was  ever  filed  under  the  act  of  1822. 
*  The  state*never  took  title  to  the  strip  of 
land  00  feet  wide  on  each  side  of  the  route 
of  the  canal  through  the  public  lands,  so 
far  as  related  to  the  sections  reserved  to 
the  United  States  by  the  act  of  1827,  of 
which  section  10  herein  involved  was  one. 

It  is  not  a  question  of  forfeiture  of  the 
grant  under  the  act  of  1822.  There  was  no 
forfeiture;  it  was  a  mutual  abandonment  of 
that  act  for  the  act  of  1827.  Taking  all 
the  facts  into  consideration,  the  state  never 
acquired  an  absolute  title  to  the  90-feet 
strip,  as  by  the  language  of  the  act  of  1822 
the  use  only  was  granted,  and  it  required  a 
subsequent  filing  of  a  map  as  provided  for 
in  that  act  before  the  right  to  the  use  was 
acquired  and  made  definite  and  fixed  as  to 
any  particular  land;  and  before  that  time 
arrived  the  act  of  1827  was  passed,  which 
was  to  a  certain  extent  inconsistent  with 
the  former  act,  and  the  state  in  fact  thence- 
forth proceeded  under  the  later  act,  and  filed 
its  map  thereunder  and  constructed  the 
canal  with  reference  thereto. 

We  think  the  judgment  of  the  Supreme 
Court  of  Illinois  was  right,  and  it  is  there- 
fore affirmed. 


(181  U.  8.  142) 

ST.  PAUL  GASLIGHT  COMPANY,  Plff.  in 
Err., 
v. 

CITY  OP  ST.  PAUL. 

Contracts — impairment  of  obligation— ordi- 
nance denying  liability-— dismissal  of  writ 
of  error. 

L  An  ordinance  commanding  the  removal  of 
gas  street-lamp  posts  which  are  no  longer  In 
use  because  tee  streets  are  lighted  by  elec- 
tricity Instead  of  gas,  and  declaring  that  no 
Interest  will  thereafter  be  paid  to  the  gas 
company  on  account  of  such  posts,  does  not 
Impair  the  obligation  of  a  contract  under 
which  the  gas  company  erected  such  posts 
and  the  city  agreed  to  pay  Interest  on  their 
cost,  since,  If  the  city  is  still  liable  under 
the  contract  after  the  substitution  of  elec- 
tricity for  gaslights,  that  obligation  will  not 
be  affected  by  this  ordinance,  and  the  decla- 
ration that  payment  will  not  be  made  will  be 
Ineffectual. 

3.  The  fact  that  a  comptroller  is  precluded 
from  auditing  the  claims  of  a  gas  company  as 
a  prerequisite  to  the  appropriation  of  money 
to  pay  them,  by  the  passage  of  an  ordinance 
declaring  that  no  money  will  be  paid  on  ac- 
count of  them,  does  not  impair  the  obligation 
of  a  contract  under  which  the  claims  arose, 
where  the  auditing  by  the  comptroller  would 
be,  at  the  most,  merely  advisory,  and  would 
not  authorize  payment  without  the  passage 
of  an  appropriation  by  the  city  council. 

t.  A  claim  that  the  obligation  of  a  contract 
Is  Impaired  by  an  ordinance  the  enforcement 
of  which  could  not  constitute  such  an  Im- 
pairment, although  It  denies  liability  on  the 
contract,  does  not  present  a  Federal  question 


for  review  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court. 

[No.  183.] 

Argued  March  XI,  1901.    Decided  April  IS, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  decision 
reversing  a  judgment  in  favor  of  a  gas  com- 
pany against  a  city.  Dismissed. 

See  same  case  below,  78  Minn.  30,  80  N. 
W.  774,  877. 

3 

Statement  by  Mr.  Justice  White  t  * 
*  The  charter  of  the  St  Paul  Gaslight  Com-* 
pany  was  granted  in  1856,  and  it  expires  in 
1007.  The  corporation  was  empowered  to 
construct  a  plant  to  supply  the  city  of  St 
Paul  and  its  inhabitants  with  illuminating 
gas.  It  may  be  assumed,  for  the  purposes 
of  the  question  arising  on  this  record,  that 
the  corporation  discharged  its  duties  prop- 
erly under  its  charter,  and  that  from  the 
time  the  charter  became  operative  the  com- 
pany has  lighted  the  city  in  accordance  with 
the  contracts  made  for  that  purpose  from 
time  to  time  with  the  municipal  authorities. 
The  charter  did  not  purport  to  engage  per- 
manently with  the  company  for  lighting  the 
city,  but  provided  for  agreements  to  be  en- 
tered into  on  that  subject  with  the  city  for 
successive  periods,  and  from  the  beginning: 
of  the  charter  the  parties  did  so  stipulate  for 
a  specified  time,  a  new  contract  supervening 
upon  the  termination  of  an  expired  one.  It 
may  also  be  assumed  for  the  purposes  of  this 
case  that  the  rights  which  the  corporation 
asserts  on  this  record  were  not  foreclosed  by 
any  of  the  contracts  which  it  made,  at  dif- 
ferent periods,  with  the  city.  The  question 
which  here  arises  concerns  only  8  0  of  the 
charter,  which  is  as  follows: 

"Sec.  0.  That  it  shall  be  the  duty  of  the 
St  Paul  Gaslight  Company  to  prosecute  the 
works  necessary  to  the  lighting  the  whole 
city  and  suburbs  with  gas,  and  to  lay  their 
pipes  in  every  and  all  directions,  whenever 
the  board  of  directors  shall  be  satisfied  that 
the  expenses  thereon  shall  be  counterbal- 
anced by  the  income  accruing  from  the  sales 
of  gas.  It  shall  also  be  their  duty  to  put 
the  gas  works  into  successful  operation  as 
soon  as  practicable:  Provided,  That  when- 
ever the  corporation  of  the  city  of  St.  Paul 
shall,  by  resolution  of  the  board  of  aldermen, 
direct  lamps  to  be  erected  and  lighted  in  the 
streets  of  the  city,  the  company  shall  make 
contract  therefor,  and  furnish  and  provide, 
lay,  set  up,  and  keep  in  good  repair,  at  their 
own  proper  expense  and  charge,  the  street 
posts  and  lamps,  and  their  pipes  and  meters, 
all  to  be  of  the  best  quality  of  work  and  ma- 
terial now  in  use.  In  consideration  where- 
of, the  said  corporation  of  the  city  shall  pay 
quarterly  to  the  St  Paul  Gas  Light  Com- 
pany an  interest  of  8  per  cent  per  annum  on* 
the  amount  of  the  sum  of  the  original  cost  j 
of  said  street'lamps  and  lamp  posts,  gas  me** 
ters  and  gas  pipes,  and  the  cost  of  laying 
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and  erecting  the  same.  But  said  company 
■hall  not  be  bound  to  lay  every  pipe  in  such 
places  where  the  proceeds  from  the  sale  of 
gaslight  would  not  be  sufficient  to  defray  the 
expenses  of  furnishing  the  same." 

Under  the  foregoing  section  the  gas  com- 
pany, by  direction  of  the  city,  constructed 
street  lamps,  and  up  to  January  1,  1897, 
they  numbered  3,362.  The  interest  on  the 
cost  of  these  lamps,  at  the  rate  fixed  by  $  9, 
was  regularly  paid  by  the  city  up  to  Janu- 
ary 1,  1897.  About  or  shortly  after  that 
date,  in  certain  portions  of  the  city,  the  use 
of  electricity  for  lighting  the  streets  was  by 
direction  of  the  municipality  substituted  for 
gas,  and  hence  the  street  gas  lamps  in  those 
portions  of  the  city  which  were  lighted  by 
electricity  were  no  longer  used.  It  is  fairly 
to  be  deduced  from  the  record  that  either  by 
its  original  charter  or  by  amendments  there- 
to the  gas  company  was  empowered  to  sup- 
ply electricity  as  well  as  gas,  and  in  virtue 
of  this  power,  it  constructed  an  electrical 
plant  and  contracted  with  the  city  to  supply 
the  electric  lights  in  those  portions  of  the 
city  where  the  use  of  gas  had  been  dispensed 
with.  The  gas  company  asserted  its  right  to 
recover  from  the  city  the  interest  on  the  cost 
of  placing  in  position  the  lamps,  the  use  of 
which  bad  been  discontinued  under  the  cir- 
cumstances just  above  stated.  The  city  de- 
nied its  obligation  to  pay  interest  on  account 
of  the  cost  of  these  lamps.  As  the  result 
of  this  disagreement  the  city,  in  1807,  passed 
the  following  ordinance: 

"Resolved,  That  the  St.  Paul  Gaslight 
Company  be  and  it  is  hereby  required  forth- 
with to  remove  the  gas  street-lamp  posts  in 
that  portion  of  the  city  now  lighted  by  elec- 
tric light  under  contract  with  said  company, 
and  which  said  lamps  have  been  discontinued 
by  order  of  the  board  of  public  works. 

"Resolved,  further,  That  the  board  of  pub- 
lic works  is  hereby  required  to  transmit  to 
the  city  comptroller  a  statement  showing  the 
number  and  location  of  said  gas  street-Tamp 
posts  not  now  in  service  in  said  electric-light 
district  above  referred  to,  and  that  from  and 
■e  after  the  passage  of  this  resolution  no  inter- 
h  est  be  paid  by  the  city  of  St.  Paul  to  said  St. 
•  Paul  Gas  Light'Company  on  account  of  the 
cost  of  the  purchase  and  equipment  of  said 
gas  street-lamp  posts." 

Thereupon  the  gas  company  commenced 
this  suit  to  recover  the  interest  on  the  cost 
of  the  construction  of  the  lamps  referred  to 
in  the  ordinance.  Without  going  into  un- 
necessary detail  it  is  adequate  to  say  that 
the  complaint  alleged  that  the  city  was 
obliged  by  §  9  of  the  charter  of  the  company 
to  pay  the  interest  on  the  cost  of  the  lamps, 
although  they  were  no  longer  in  use  for 
lighting  purposes.  The  ordinance  of  the 
city  which  we  have  reproduced  was  express- 
ly referred  to  in  the  complaint,  and  it  was 
therein  alleged  that  the  ordinance  in  legal 
purview  amounted  to  action  by  the  state  im- 
pairing the  obligations  of  the  contract  em- 
bodied in  §  9  of  the  charter,  and  was  hence 
void  because  repugnant  to  the  Constitution 
of  the  United  States.  After  answer  and  due 
proceedings  the  case  was  decided  by  the  trial 


court  in  favor  of  the  gas  company.  On  ap- 
peal the  judgment  of  the  trial  court  was  re- 
versed by  the  supreme  court  of  Minnesota, 
and  a  final  judgment  was  ordered  against 
the  gas  company.  78  Minn.  39,  80  N.  W. 
774,  877.  To  this  judgment  of  the  supreme 
court  of  the  state  this  writ  of  error  is  prose- 
cuted. 

Messr$.  P.  W.  M.  Cutcheon  and  Cheorga 
0.  Squire*  for  plaintiff  in  error. 

Air.  James  E.  Harkham  for  defendant 
in  error. 

Mr.  Justice  White,  after  stating  the  case, 
delivered  the  opinion  of  the  court: 

The  supreme  court  of  Minnesota  held  that 
the  charter  of  the  gas  company  did  not  im- 
pose on  the  city  the  obligation  to  pay  the  in- 
terest on  the  cost  of  constructing  the  lamps 
not  used.  Construing  the  whole  charter,  the 
court  decided  that  as  it  provided  for  con- 
tracts between  the  parties  from  time  to  time 
for  the  supply  of  lights,  the  sole  obligation 
imposed  was  that  the  interest  on  the  cost  of 
the  construction  of  the  lamps  should  be  paid 
by  the  city  only  during  the  time  it  was® 
agreed  that  the  lamps  should  be  used,  and- 
not  during  the  life  of  the  charter.  We*ex  * 
cerpt  in  the  margin  an  extract  from  the 
opinion  of  the  supreme  court  of  Minnesota 
which  more  fully  expresses  the  reasoning  by 
which  the  court  sustained  the  construction** 
of  the  contract  which  was  expounded.!  * 
*  Because  the  supreme  court  of  Minnesota* 
decided  the  controversy  solely  upon  its  ap- 
preciation of  the  meaning  of  the  original 
contract,  it  does  not  necessarily  follow  that 
no  Federal  question  is  presented  for  decision. 
Where  subsequent  state  legislation  is  as- 
serted to  be  repugnant  to  the  Constitution  of 
the  United  States  because  such  legislation 
impairs  the  obligation  of  a  contract,  the 
power  to  determine  whether  there  be  such 
impairment  imposes  also  on  this  court  the 
duty,  when  necessary,  to  ascertain  whether 
there  was  a  contract  and  its  import.  And 
this,  though  it  be  in  a  given  case  the  state 
court  has  decided  that  there  was  no  impair- 


fit  seems  to  us  that  It  would  be  unreason- 
able to  hold  that  If,  at  the  Inception  of  the  flfty 
years  which  this  charter  was  to  run,  the  city 
had  ordered  such  street  lamps  to  be  erected,  had 
used  them  ten  years  under  a  contract  for  light- 
ing the  streets  which  expired  at  the  end  of  that 
time,  and  then,  on  account  of  soma  such  con- 
tingency, had  ceased  to  light  the  streets  with 
gas,  the  city  would  be  bound  to  pay  such  com- 
pensation for  maintaining  and  keeping  In  repair 
the  street  lamps,  lamp  posts,  connecting  pipes 
and  meters  for  forty  years  more,  and  to  per- 
mit them  to  encumber  the  streets  for  that  length 
of  time,  although  the  city  had  not  a  particle  of 
use  for  such  street  lamps  during  all  of  that 
time.  Again,  It  would  be  unreasonable  to  hold 
that  the  city  council  might,  under  |  9,  compel 
the  gas  company  to  erect  street  lamps,  and  then, 
after  using  them  a  month  or  a  year,  abandon 
the  use  of  gas  for  street-lighting  purposes,  and 
thereby  avoid  all  liability  to  pay  any  other  com- 
pensation for  the  erection  and  use  of  the  street 
lamps  than  8  per  cent  per  annum,  during  such 
use,  on  the  cost  of  erecting  the  same. 

"But  we  are  of  the  opinion  that  I  •  does  not 
give  the  council  the  right  In  Its  discretion  te 
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ment  either  because  the  contract  had  never 
existed,  or  because  from  an  interpretation  of 
its  provisions  it  was  found  that  the  obliga- 
tions which  it  is  asserted  were  impaired 
never  arose.  Houston  A  T.  C.  R.  Co.  v. 
Texas,  177  U.  S.  60,  77,  44  L.  ed.  673,  680, 
20  Sup.  Ct.  Rep.  645,  and  cases  cited.  In 
cases  of  this  nature,  therefore,  the  questions 
to  be  considered  are  these:  Was  there  a 
contract,  and  if  yes,  what  obligations  arose 
from  it?  and,  Has  there  been  state  legisla- 
tion impairing  the  contract  obligations? 
Abstractly  speaking,  the  duty  would  be  first 
in  order  to  determine  whether  the  contract 
existed  and  its  true  meaning,  before  ascer- 
taining whether  any  obligations  of  the  con- 
tract had  been  impaired  by  subsequent  legis- 
lation. As,  however,  the  authority  to  review 
the  judgment  of  the  supreme  court  of  Min- 
nesota in  this  case,  and  in  doing  so  to  inter- 
pret the  contract  and  enforce  ite  obligations, 
arises  solely  because  of  the  assertion  that 
the  obligations  of  the  contract  have  been  im- 
paired by  subsequent  legislation,  we  will 
first  consider  whether,  under  any  view  which 
may  be  taken  of  the  contract,  there  is  shown 
on  this  record  any  act  of  state  legislation 
which  can  be  properly  said  to  have  impaired 
the  obligations  of  the  contract  in  the  consti- 
tutional import  of  these  words.  That  is  to 
say,  we  propose  first  to  consider,  even  al- 
though it  be  conceded  arguendo  that  the  su- 
preme court  of  the  state  of  Minnesota  er- 
roneously decided  that  the  contract  relied 
upon  did  not  impose  the  duty  on  the  city  to 
pay  interest  on  the  cost  of  construction  of 
the  unused  gas  lamps,  whether  there  has 
been  any  state  legislation  impairing  the  ob- 
ligation of  such  contract.  While  it  is  not 
x  pretended  that  there  is  any  law  of  the  state 
Jof  Minnesota  by  which  the  obligation  of  the 
*  contract  was 'impaired,  it  is  asserted  that 
such  consequence  results  from  the  ordinance 
adopted  by  the  municipal  council  of  the  city 
of  St.  Paul,  the  text  of  which  ordinance  has 
been  reproduced  in  the  statement  of  the  case. 

It  is  no  longer  open  to  question  that  "a 
by-law  or  ordinance  of  a  municipal  corpora- 
tion may  be  such  an  exercise  of  legislative 
power  delegated  by  the  legislature  to  the  cor- 
poration as  a  political  subdivision  of  the 
state,  having  all  the  force  of  law  within  the 
limits  of  the  municipality,  that  it  may  prop- 
erly be  considered  as  a  law,  within  the  mean- 
ing of  this  article  of  the  Constitution  of  the 


United  States."  Neto  Orleans  Waterworks 
v.  Louisiana  bugar  Ref.  Co.  125  U.  S.  18,  31, 
31  L.  ed.  607,  612,  8  Sup.  Ct.  Rep.  741,  748; 
Hamilton  Gaslight  &  Coke  Co.  v.  Hamilton 
City,  146  U.  S.  258,  30  L.  ed.  963, 13  Sup.  Ct 
Rep.  90;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct. 
Rep.  77. 

Referring  to  the  ordinance  in  question, 
from  the  provisions  of  which  it  is  alone  con- 
tended the  impairment  of  the  contract  arose, 
it  will  be  seen  that  only  two  subjects  are 
therein  referred  to:  the  first,  a  command  by 
the  city  to  the  gas  company  to  "forthwith 
remove  the  gas  street-lamp  posts  in  that  por- 
tion of  the  city  now  lighted  by  electric  light 
under  contract  with  the  said  company,  which 
said  lamps  have  been  discontinued  by  order 
of  the  board  of  public  works;"  and,  second, 
a  declaration  on  the  part  of  the  municipal 
council  of  St.  Paul  of  its  intention  not  there- 
after to  pay  the  gas  company  interest  on  the 
cost  of  construction  of  the  lamps  so  directed 
to  be  removed.  If,  then,  there  be  any  subse- 
quent legislation  impairing  the  obligation  of 
the  contract,  it  must  arise  from  one  or  both 
of  the  provisions  just  referred  to.  Now,  it 
is  apparent  that  the  command  given  by  the 
city  to  the  gas  company  to  remove  the  un- 
used gas-lamp  posts  from  the  streets  in  no 
way  even  tended  to  impair  the  obligation,  if 
any,  resting  on  the  city  to  pay  interest  on 
the  cost  of  the  construction  of  the  lamp 
posts  which  were  ordered  to  be  removed, 
since  in  any  event,  if  the  contract  imposed 
the  obligation  to  make  such  payment,  the 
duty  of  the  city  to  do  so  was  left  absolutely 
unaffected  by  the  order  to  remove.  That  is 
to  say,  if  the  duty  to  pay  was  created  by  the 
contract,  such  obligation  remained  wholly 
untouched  by  the  order  of  removal.  This  be-a 
ing  true,  it  results  that  the  order  to  remove* 
the  unused  lamp  posts'cannot  be  treated  as* 
an  impairment  of  the  obligations  of  the  con- 
tract without  saying  that  such  obligations 
were  destroyed,  although  they  were  abso- 
lutely unaffected  by  the  act  which  it  is  as- 
serted brought  about  the  impairment.  And 
it  will  become  at  once  manifest  from  a  con- 
sideration of  the  remaining  provision  of  the 
ordinance  that  the  same  result  must  follow. 
The  other  provision  in  question  created  no 
new  right  or  imposed  no  new  duty 
substantially  antagonistic  to  the  obli- 
gations of  the  contract,  but  simply  ex- 


compel  the  erection  of  street  lamps  regardless 
of  bow  long  the  city  may  use  them,  and  with- 
out protecting  the  gas  company  by  stipulating 
a  length  of  time  during  which  the  city  shall  use 
them. 

"Section  9  provides  that  whenever  the  city 
shall  'by  resolution  of  the  board  of  aldermen 
direct  lamps  to  be  erected  and  lighted  In  the 
streets  of  the  city,'  the  gas  company  shall  erect 
the  same  and  keep  them  In  repair.  But,  as 
we  have  seen,  the  city  has  no  power  nnder  the 
charter  to  compel  the  streets  to  be  lighted  ex- 
cept by  making  for  that  purpose  a  contract  vol- 
untary as  to  both  parties.  When  making  such 
a  contract  the  gas  company  can  refuse  to  con- 
tract for  lighting  any  street  lamps  except  those 
already  erected ;  and  before  the  city  can  compel 
the  erection  of  more  lamps  It  must  first  make  a 
21  S.  0-37. 


contract  for  lighting  them.  In  making  such 
a  contract,  the  gas  company  can  protect  Itself 
by  Insisting  that  such  contract  for  lighting 
such  new  lamps  shall  cover  a  period  of  time  of 
sufficient  length  that  the  8  per  cent  per  annum 
to  be  paid  during  that  time  will  remunerate 
the  gas  company  for  erecting  the  lamps.  We 
are  of  the  opinion  that  nnder  these  circum- 
stances the  charter  does  not  require  the  city  to 
pay  such  compensation  for  street  lamps  which 
it  Is  not  under  any  contract  to  use. 

"This,  in  our  opinion,  is  the  more  reasonable 
and  proper  construction  of  the  provision  of  tbe 
charter,  and  the  one  which  should  be  adopted. 
We  therefore  hold  that  the  city  Is  not  liable  for 
such  compensation  for  street  lamps  after  It  ha* 
ceased  the  use  of  the  same  and  abandoned  the 
use  of  gas  In  lighting  Its  streets." 
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pressed  the  purpose  of  the  city  not  in  the 
future  to  pay  the  interest  on  the  cost  of  con- 
struction of  the  lamp  posts  which  were  or- 
dered to  be  removed.  That  is  to  say,  it  was 
but  a  denial  by  the  city  of  its  obligation  to 
pay,  and  a  notice  of  its  purpose  to  challenge 
in  the  future  the  existence  of  the  duty  to 
make  such  payment.  This  denial,  while  em- 
bodied in  an  ordinance,  was  no  more  effica- 
cious than  if  it  had  been  expressed  in  any 
other  form,  such  as  by  way  of  answer  filed 
on  behalf  of  the  city  in  a  suit  brought  by  the 
company  against  the  city  to  enforce  what  it 
conceived  to  be  its  rights  under  the  contract. 
When  the  substantial  scope  of  this  provision 
of  the  ordinance  is  thus  clearly  understood, 
it  is  seen  that  the  contention  here  advanced 
of  impairment  of  the  obligations  of  the  con- 
tract arising  from  this  provision  of  the  ordi- 
nance reduces  itself  at  once  to  the  proposi- 
tion that  wherever  it  is  asserted  on  the  one 
hand  that  a  municipality  is  bound  by  a  con- 
tract to  perform  a  particular  act  and  the 
municipality  denies  that  it  is  liable  under 
the  contract  to  do  so,  thereby  an  impairment 
of  tho  obligations  of  the  contract  arises  in 
violation  of  the  Constitution  of  the  United 
States.  But  this  amounts  only  to  the  con- 
tention that  every  case  involving  a  contro- 
versy concerning  a  municipal  contract  is  one 
of  Federal  cognizance,  determinable  ulti- 
mately in  this  court.  Thus,  to  reduce  the 
proposition  to  its  ultimate  conception  is  to 
demonstrate  its  error. 

It  is  argued,  however,  that  as  under  the 
charter  of  the  city  of  St.  Paul  the  comptrol- 
ler of  the  city  was  empowered  to  audit  the 
claims  of  the  gas  company  as  a  prerequisite 
to  the  appropriation  by  the  city  council  of 
the  necessary  money  to  pay  such  claims, 
g  therefore  the  ordinance,  to  the  extent  that 
is  it  deprived  the  comptroller  of  the  power  to 
*  audit,  devested  him*pf  an  attribute  which  he 
could  otherwise  have  exercised  on  behalf  of 
the  claim  if  he  favored  its  payment,  and 
hence  the  ordinance  impaired  the  contract 
obligations.  But  it  is  not  pretended  that 
the  effect  of  the  auditing  by  the  comptroller 
would  have  been  to  authorize  the  payment  of 
the  claim,  or  indeed  that  it  was  anything 
but  advisory;  since  even  after  he  had  audited, 
the  payment  could  not  have  been  procured 
without  the  passage  of  an  appropriation  by 
the  council  for  that  purpose.  A  large  num- 
ber of  cases  were  cited  in  the  argument  at 
bar,  under  the  assumption  that  they  sustain 
the  proposition  that  wherever  a  mere  denial 
of  contract  liability  is  made  by  a  municipal- 
ity such  denial  is  an  impairment  of  the  obli- 
gations of  the  contract,  since  it  is  a  refusal 
to  comply  with,  the  contract  and  hence  is  a 
disregard  of  the  obligations  which  the  con- 
tract created.  We  do  not  stop  to  refer  to  all 
these  cases  thus  relied  upon,  because  we 
think  it  results  from  the  statement  of  the 
proposition  that  it  is  without  foundation. 
However,  we  briefly  advert  to  a  few  of  the 
cases  to  show  how  inapposite  they  are  to 
the  proposition  which  they  are  cited  to 
maintain.  Thus,  in  Murray  v.  Charleston, 
90  U.  S.  432,  24  L.  ed.  760,  the  decision 
which  was  under  review  had  given  effect  to 


an  ordinance  of  the  city  of  Charleston  de- 
ducting a  sum  of  taxation  from  the  bonds 
held  by  the  complainant  In  Walla  Walla 
v.  Walla  Walla  Water  Co.  172  U.  S.  1,  43  L. 
ed.  341,  19  Sup.  Ct.  Rep.  77,  the  decision  of 
the  state  court  gave  effect  to  a  municipal  or- 
dinance which  provided  for  the  construction 
by  the  city  of  a  new  waterworks  plant  which 
was  to  become  a  competitor  with  the  con- 
tracting company.  In  MoCullough  v.  7ir- 
ginia,  172  U.  S.  102,  43  L.  ed.  382,  19  Sup. 
Ct.  Rep.  134,  it  was  expressly  held,  although 
the  state  court  had  rested  its  decision  on  the 
ground  that  there  was  no  contract,  in  view 
of  the  previous  decisions  of  this  court  and 
of  the  state  court,  relating  to  the  contract 
which  was  under  consideration,  that  the  nec- 
essary effect  of  the  ruling  was  in  substance 
to  give  effect  to  an  act  of  the  legislature  of 
Virginia,  passed  subsequent  to  the  contract, 
and  which  impaired  its  obligations.  In 
Houston  <&  T.  C.  R.  Co.  v.  Texas,  177  U.  8. 
74,  44  L.  ed.  670,  20  Sup.  Ot  Rep.  548,  this 
court,  after  noticing  the  fact  that  the  state 
court  had  decided  the  case  "without  refer- 
ence to  the  act  of  1870  which  the  plaintiff  ing 
error  (the  railroad  company)  alleges  to  bey 
an  impairment  of  the  contract  set*  up  by  it 
in  the  pleadings,"  said:  "We  think  the 
judgment  of  the  court  did  give  effect  to  that 
act.  And  the  soundness  of  this  conclusion 
the  opinion  then  proceeded  to  demonstrate, 
it  being  apparent  that  the  legislative  act  of 
impairment  which  the  court  found  had  been 
given  effect  to  by  the  state  decision  was  not 
a  mere  denial  of  liability,  but  amounted  to 
an  impairment  of  the  substantial  rights  con- 
ferred by  the  contract. 

As  it  is  apparent  from  the  foregoing  con- 
siderations that,  even  conceding  the  contract 
to  be  as  contended  for,  no  legislative  act  is 
shown  to  exist,  from  the  enforcement  of 
which  an  impairment  of  the  obligations  of 
the  contract— within  the  purview  of  the  Con- 
stitution—did or  could  result,  it  follows 
that  the  record  involves  solely  an  interpreta- 
tion of  the  contract,  and  therefore  presents 
no  controversy  within  the  jurisdiction  of 
this  court. 

Dismissed  for  want  of  jurisdiction. 


(181  U.  S.  UT) 
HENRY  M.  BAKER,  Petitioner, 
v. 

HORACE  S.  CUMMINQS. 

Judgment — dismissal  of  suit  in  equity — tar 
to  subsequent  set-off  at  law. 

A  general  dismissal  on  the  merits,  of  a  bill  In 
equity,  not  made  conditionally  or  without 
prejudice  or  with  any  saving  of  the  right  of 
action,  will  constitute  a  bar  to  the  use  of  the 
cause  of  action  there  Involved  as  a  set-off  la 
a  subsequent  action  at  law  between  the  same 
parties. 
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N  WRIT  OF  CERTIORARI  to  the  Court 
J  of  Appeals  of  the  District  of  Columbia 
to  review  a  decision  reversing  a  judgment  for 
plaintiff  in  an  action  for  money  on  an  ac- 
count stated.  Reversed. 
See  same  case  below,  16  App.  D.  C.  1. 

Statement  by  Mr.  Justice  Peokluuni 

The  petitioner  (plaintiff  below)  com- 
menced this  action  at  law  in  the  supreme 
court  of  the  District  of  Columbia  on  Decem- 
ber 19,  1889,  to  recover  from  the  defendant 
the  sum  of  $2,712.81  with  interest  at  6  per 
centum  from  July  31,  1889,  and  annexed  to 
his  declaration  a  bill  of  particulars  of  his 
demand.  Plaintiff  claimed  in  his  declara- 
tion that  the  money  was  due,  among  other 
things,  on  an  account  stated  between  the  par- 
ties. The  plaintiff  obtained  judgment  in  the 
trial  court  for  the  amount  of  his  claim, 
which  was  reversed  by  the  court  of  appeals 
of  the  District. 

A  case  between  the  same  parties  and  grow- 
ing out  of  the  same  transaction  has  already 
been  before  this  court  and  decided.  169  U. 
8.  189,  42  L.  ed.  711,  18  Sup.  Ct  Rep.  367. 
3  The  question  in  this  case  involves  the  con- 
Jstruction'and  effect  of  that  decision,  and 
therefore  a  writ  of  certiorari  was  applied  for 
and  granted,  and  the  case  brought  here. 

Soon  after  the  commencement  of  this  ac- 
tion, and  before  pleading  to  the  declaration 
filed  therein,  Cummings,  the  defendant,  com- 
menced a  suit  on  the  equity  side  of  the  su- 
preme court  of  the  District  against  Baker, 
for  the  purpose  of  enjoining  him  from  the 
further  prosecution  of  this  action,  and  to  ob- 
tain a  full  and  complete  accounting  under 
the  order  and  direction  of  the  court  between 
complainant  and  Baker  in  respect  to  the 
partnership  dealings  alleged  and  set  up  in 
the  bill;  and  he  prayed  that  the  defendant 
•hould  be  decreed  to  pay  to  him  the  amount 
which  should  be  found  due  him  and  for  oth- 
er relief.  In  his  bill  the  complainant  al- 
leged the  formation  of  a  copartnership  on 
January  1,  1876,  between  the  parties,  to 
prosecute  the  practice  of  the  law  in  the  city 
of  Washington,  terminable  by  mutual  con- 
sent, each  to  share  equally  in  all  the  profits 
and  losses  of  the  business;  and  it  was 
averred  that  the  partnership  continued  un- 
til September  1,  1889,  when  it  was  dis- 
solved. It  was  then  alleged  that  the  terms 
of  the  dissolution  were  agreed  upon  through 
false  and  fraudulent  representations  of 
Baker  as  to  the  condition  of  the  partnership 
affairs  in  relation  to  what  were  called  "the 
inspector  cases,"  made  to  the  complainant, 
with  the  facts  in  regard  to  which  the  de- 
fendant was,  as  the  complainant  alleged, 
much  more  familiar  than  the  complainant, 
and  that,  based  upon  the  misrepresentations, 
terms  of  agreement  for  dissolution  were  ar- 
rived at,  and  in  carrying  out  the  same  the 
complainant  assigned  by  a  written  assign- 
ment his  claims  under  the  partnership  to  all 
moneys  then  due  or  that  might  thereafter 
become  due  arising  from  those  cases,  and  as 
consideration  therefor  the  complainant  re- 
ceived from  the  defendant  the  sum  of  $15,- 
000;  that,  instead  of  the  amount  stated  by 


the  defendant  to  be  due  the  partnership  ia 
relation  to  the  eases  mentioned,  a  very  much 
larger  amount  was  due,  and  instead  of  there 
being  only  a  certain  named  amount  of 
claims  in  cases  where  no  congressional  ap- 

Sropriation  had  been  made,  as  stated  by  the 
efendant,  a  very  much  larger  amount  ex- 
isted to  his  knowledge,  of  which  the  com- 
plainant was  ignorant,  and  upon  the  faitha 
of  these  untrue  and  fraudulent  statements* 
the*  complainant  assigned  by  a  written  as-* 
signment  all  his  interest  in  the  cases  for 
a  sum  largely  below  the  amount  actually  be- 
longing to  him  under  the  terms  of  the  part- 
nership. 

The  complainant  then  alleged  the  com- 
mencement of  an  action  at  Taw  by  Baker 
against  him  to  recover  $2,712.81,  and  stated 
that  appended  to  the  declaration  in  that  ac- 
tion was  a  bill  of  particulars  of  Baker's 
claim,  and  that  all  of  the  item*  in  that  bill 
of  particulars  originated  in  and  grew  out 
of  the  partnership  dealings  of  the  parties, 
and  not  otherwise,  and  that  only  by  a  full, 
proper,  and  complete  accounting  and  discov- 
ery, under  the  order  and  direction  of  a 
court  of  equity,  could  a  proper  adjustment 
be  had  of  the  rights  of  the  complainant  and 
defendant  growing  out  of  their  partnership 
dealings. 

Complainant  further  alleged  that  the  ac- 
tion at  law  was  not  yet  at  issue,  but  that 
the  time  for  pleading  thereto  had  nearly  ap- 
proached, and  that  the  complainant  could 
not,  under  the  rules  at  law,  incorporate  in 
his  plea  the  equitable  defenses  herein  set 
forth,  and  which  in  a  court  of  equity  would 
avail  against  Baker's  demand ;  and  especial- 
ly that  the  equitable  right  of  the  complain- 
ant to  have  discovery  in  the  premises  and  to 
have  the  said  assignment  canceled  and  held 
for  naught  was  not  cognizable  by  a  court 
of  law;  and  that  if  the  defendant  (Baker) 
were  therefore  permitted  to  prosecute  his  ac- 
tion at  law  against  the  complainant,  the 
latter  would  be  deprived  of  his  defenses  to 
that  suit  which  were  set  up  in  the  bill;  and 
the  complainant  therefore  alleged  that  he 
was  entitled  to  have  the  defendant  enjoined 
from  prosecuting  his  action  at  law,  and  to 
have  the  court  order  and  direct  a  full  and 
complete  accounting  between  the  complain- 
ant and  defendant  in  respect  to  their  part- 
nership dealings.  An  order  was  thereupon 
issued  restraining  the  further  prosecution  of 
this  action,  which  order  was  subsequently 
and  about  February  1,  1892,  dissolved. 

To  this  bill  the  defendant  Baker  filed  an 
answer  February  10,  1890,  denying  all  alle- 
gations of  fraud  in  the  settlement  between 
the  parties  or  in  the  procuring  of  the  as- 
signment, and  also  alleging  that  he  furnished 
the  complainant  with  all  needed  data,  and 
all  the  data  and  information  which  existed© 
in  connection  with  the  facts  within  his  con-JJ 
trol,  and  that  the  settlement  was*made  with* 
full  knowledge  of  all  the  facts  on  the  part 
of  the  complainant,  and  that  after  such  set- 
tlement was  made  he  left  in  the  possession 
of  the  complainant  papers  and  account* 
plainly  showing  the  whole  transaction  and 
all  the  facta  in  regard  to  the  case,  an  ex- 
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amination  of  which  would  give  all  necessary 
information  about  the  partnership  affairs. 
He  also  alleged  that  the  complainant  was 
endeavoring,  after  a  lapse  of  more  than 
three  years  and  with  a  full  knowledge  of  all 
the  facts,  to  attack  this  settlement  as  void, 
and  he  alleged  that  the  claim  made  by  the 
complainant  was  old  and  stale,  and  he 

{>leaded  the  statute  of  limitations  in  his  be- 
lalf,  and  alleged  that  the  claim  did  not  ac- 
crue, nor  was  any  demand  made  to  show 
whether  error  or  otherwise  were  made  with- 
in the  period  of  three  years. 

After  the  injunction  restraining  the  furth- 
er prosecution  of  this  action  had  been  dis- 
solved, and  on  February  10,  1892,  the  de- 
fendant filed  a  plea  to  the  declaration  here- 
in, in  which  he  denied  (1)  that  he  was  in- 
debted to  the  plaintiff;  (2)  he  alleged  that 
he  never  promised  as  set  up  in  the  declara- 
tion; (3)  that  the  plaintiff  s  cause  of  action 
did  not  accrue  within  three  years;  (4  and 
5)  a  set-off  of  $35,873.35.  This  set-off  was 
alleged  to  have  arisen  out  of  the  dealings  be- 
tween the  parties  in  the  partnership  al- 
ready mentioned. 

The  plaintiff  Baker  joined  issue  upon  the 
plea  on  August  24,  1892.  Further  proceed- 
ings in  this  action  were  delayed  by  mutual 
consent  until  the  trial  of  the  suit  in  equity. 
Upon  that  trial  the  complainant  obtained  a 
decree  for  thirty-odd  thousand  dollars,  after 
deducting  the  amount  claimed  to  be  due  the 
plaintiff  in  this  action.  That  decree  was  af- 
firmed by  the  court  of  appeals  of  the  Dis- 
trict, and  the  case  was  taken  by  appeal  to 
this  court,  where  the  decrees  of  the  courts 
below  were  reversed  and  the  case  remanded 
with  instructions  to  the  supreme  court  to 
dismiss  the  bill.  The  dismissal  was  general, 
and  not  "without  prejudice"  or  any  similar 
expression.  169  U.  S.  189,  42  L.  ed.  711, 
18  Sup.  Ct.  Rep.  367.  After  the  entry  of 
the  decree  dismissing  the  bill  on  the  man- 
date of  this  court  in  the  equity  suit,  Baker, 
the  plaintiff  herein,  by  leave  of  the  court 
filed  in  this  action  a  replication  to  the  plea 
of  set-on",  setting  up  the  commencement  of 
..the  equity  fcuit,  and  stating  the  issues  in- 
JJ  volved  therein  and  the  decree  made  upon  the 
•  decision  of  this  court  dismissing  the  bill, 
and  claimed  that  judgment  as  res  judicata 
of  the  matters  of  set-off  contained  in  the 
4th  and  5th  counts  of  the  defendant's  plea. 
Then  by  a  series  of  pleadings,  too  long  and 
too  technical  for  repetition,  the  final  ques- 
tion was  raised  by  demurrer  as  to  whether 
the  plaintiff's  replication  of  res  judicata  to 
the  defendant's  pica  of  set-off  was  good  or 
not.  Upon  the  argument  of  the  demurrer 
the  supreme  court  held  that  the  replication 
was  good ;  that  the  merits  of  the  whole  case 
had  been  decided  in  the  equity  suit,  and  that 
the  judgment  in  that  suit  was  a  bar  to  all 
claims  of  set-off  on  the  part  of  the  defend- 
ant Cummings  in  the  action  at  law.  The 
parties  came  to  trial  after  the  argument 
and  decision  upon  the  demurrer,  and  having 
waived  a  jury  the  following  stipulation  was 
filed: 

"It  is  hereby  stipulated  and  agreed  by 
and  between  the  parties  to  this  cause,  by 


their  respective  attorneys,  that  this 
may  be  tried  by  the  court  without  a  jury,  the 
parties  hereby  expressly  waiving  the  same, 
upon  the  following  agreed  statement  of 
facts,  subject  to  the  limitations  herein  con- 
tained : 

"That  on  the  31st  day  of  July,  a.  d.  1889, 
and  for  a  long  time  prior  thereto,  the  plain- 
tiff and  the  defendant  were  copartners  en- 
gaged as  attorneys  in  the  prosecution  of 
claims  against  the  United  States,  the  net  few 
derived  therefrom  being  under  the  contract 
of  partnership  equally  to  be  divided  between 
them,  the  said  partners;  that  on  the  19th 
day  of  December,  a.  d.  1889,  the  plaintiff  in- 
stituted this  action  to  recover  the  sum  of 
$2,712.81,  with  interest  from  the  31st  day 
of  July,  a.  d.  1889 ;  that  the  said  sum  is  the 
identical  sum  referred  to  on  pages  227  and 
248  of  the  record  on  appeal  to  the  Supreme 
Court  of  the  United  States  in  the  equity 
cause  hereinafter  referred  to ;  that  after  the 
institution  of  this  suit  the  defendant  herein 
instituted  a  certain  equity  proceeding 
against  the  plaintiff  herein  in  the  supreme 
court  of  the  District  of  Columbia,  the  same 
being  known  and  numbered  on  the  dockets 
of  said  court  as  equity  cause  No.  12,263; 
the  record,  decrees,  and  opinions  of  the  re- 
spective courts  therein,  both  in  this  and  the 
appellate  courts,  are  hereby  referred  to  and 
made  part  hereof ;  that  the  several  items  of  a 
account  set  forth  in  the  pleas  of  set-off  here- 2 
in  are* respectively  the  identical  items  set* 
up,  referred  to,  and  claimed  in  said  equity 
cause. 

"If  the  court,  on  inspection  of  said  record 
and  proceedings  in  said  equity  cause  and  of 
the  record  and  proceedings  of  this  cause, 
shall  be  of  opinion  that  the  defendant  here- 
in may  not  set  up  in  bar  of  the  plaintiff's 
action  any  of  said  items  of  Bet-off  and  coun- 
terclaim as  pleaded  in  this  action,  but  is 
concluded  by  the  proceedings  and  decree  in 
said  equity  cause,  then  this  court  may  enter 
judgment  for  the  plaintiff  in  this  action  for 
the  sum  of  $2,712.81,  with  interest  thereon 
from  the  31st  day  of  July,  a.  d.  1889,  as 
claimed  in  his  declaration  herein ;  but  if  the 
court  shall  be  of  opinion  that  any  of  said 
items  of  set-off  and  counterclaim  may  be  set 
up  in  bar  of  the  plaintiff's  action  herein, 
then  this  cause  shall  be  remanded  to  the 
docket  for  trial  by  jury.  Both  parties  here- 
to reserve  the  right  of  appeal  or  by  writ  of 
error  from  the  judgment  of  this  court  or  of 
any  court  of  review  passing  hereon,  and  also 
any  other  remedy  which  they  may  by  law  be 
entitled  to." 

Upon  this  stipulation  in  connection  with 
the  record  in  the  equity  suit,  the  supreme 
court  held  that  the  defendant  Cummings 
could  not  in  this  action  set  up  in  bar  to 
plaintiff's  action  any  of  the  items  of  set-off 
attached  to  his  plea,  and  therefore  judg- 
ment was  rendered  for  the  plaintiff  for  the 
amount  claimed  by  him.  On  appeal  to  the 
court  of  appeals  the  judgment  was  reversed, 
and  a  new  trial  granted,  Mr.  Chief  Justioa 
Alvey  dissenting. 
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Mr.  Qhwn  A.  Brandenburg  for  pe- 
titioner. 

Messrs.  Holmes  Conrad  and  Franklin  B. 
Hockey  for  respondent. 


Mr.  Justice  Peefcham,  after  making  the 
above  statement  of  facts,  delivered  the  opin- 
ion of  the  court: 

A  perusal  of  the  record  in  this  case  dem- 
onstrates at  least  how  conservative  Congress 
eg  has  heretofore  been  in  relation  to  the  adop- 
tion of  any  amendment  of  the  law  relating 

•  to  pleading*  and  procedure  in  the  District 
of  Columbia.  The  last  of  the  series  of 
pleadings  herein  by  which  the  question  of 
the  validity  of  the  defense  of  res  judicata 
was  finally  brought  before  the  court  is  de- 
nominated "defendant's  joinder  of  issue  on 
plaintiff's  second  surrejoinder  to  defend- 
ant's fourth  rejoinder  to  plaintiff's  third 
replication."  Replications,  rejoinders,  sur- 
rejoinders, rebutters,  surrebutters,  and  de- 
murrers abound;  and  they  all  seem  to  have 
been  regarded  as  properly  filed  for  the  pur- 
pose of  presenting  the  question  whether  the 
decree  in  the  equity  case  was  res  judicata 
or  not.  In  reading  these  pleadings  we  seem 
to  be  transported  back  to  the  days  when  the 
practice  of  the  special  pleader  had  become  a 
science  by  itself.  In  spite  of  the  pleadings, 
however,  the  question  before  us  is  a  simple 
one. 

The  plaintiff  brought  this  action  to  recov- 
er from  the  defendant  a  certain  amount  of 
money  alleged  to  be  due  on  an  account  stated 
between  the  parties.  The  defendant,  before 
pleading  in  the  action,  commenced  a  suit  in 
equity  for  an  accounting  between  himself  as 
complainant  and  the  defendant  in  the  equity 
suit  in  relation  to  all  partnership  matters, 
and,  as  a  part  of  the  relief,  prayed  the  can- 
celation of  a  written  assignment  made  by 
complainant  of  his  interest  in  the  inspector 
cases  of  the  partnership  to  the  defendant, 
procured,  as  complainant  alleged,  by  fraud. 
It  was  alleged  that  the  items  of  the  claim  of 
Baker,  the  plaintiff  in  this  action,  arose  out 
of  the  partnership  transactions,  and  they 
were  included  in  the  issue  made  in  the  equi- 
ty suit.  There  was  a  full  hearing  in  that 
suit  in  regard  to  all  the  matters  between 
the  parties,  including  those  arising  in  this 
action.  At  the  end  of  the  hearing  the  trial 
court  entered  a  decree  in  favor  of  the  com- 
plainant for  over  $30,000,  after  deducting 
the  amount  claimed  against  him  by  the 
plaintiff  herein.  That  decree  was  affirmed 
by  the  court  of  appeals,  but  upon  appeal 
here  both  decrees  were  reversed  and  the 
cause  remanded  to  the  lower  court  with  in- 
structions to  dismiss  the  bill.  The  court, 
upon  the  receipt  of  the  mandate,  did  dismiss 
the  bill  with  costs.  The  plaintiff  in  this  ac- 
tion then  proceeded  with  his  case,  and  set 
up,  by  leave  of  the  court,  the  decree  in  the 
equity  suit  as  an  adjudication  of  all  the 
t  matters  relating  to  the  validity  of  the  de- 
fendant's set-off  to  his  demand,  and  the 

•  question  is,  Shallthe  adjudication  be  treated 
as  conclusive  upon  those  matters,  or  shall 
the  inquiry  be  again  entered  upon  aa  to  the 
facts  upon  which  the  set-off  rests! 


Stated  generally  and  without  detail,  the 
theory  of  the  law  is  that  matters  which  have 
once  been  fully  investigated  between  the  par- 
ties and  determined  by  the  court  Bhall  not 
be  again  contested,  and  that  the  judgment  of 
the  court  upon  matters  thus  determined 
shall  be  conclusive  on  the  parties,  and  never 
subject  to  further  inquiry.  The  whole  doe- 
trine  has  been  lately  gone  over  in  this  court 
in  Southern  P.  It.  Co.  v.  United  States,  168 
U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct.  Ren.  18; 
and  the  law  in  regard  to  it  is  so  well  set- 
tled that  other  citations  are  not  required. 
The  question  is  not  what  the  doctrine  is, 
but,  Does  it  apply  to  the  particular  caseT 

We  have  to  inquire,  therefore,  whether  the 
decree  in  the  equity  suit  did  cover  and  con- 
clude the  matters  in  difference,  regarding  the 
defendant's  set-off  in  this  action.  If  it  did, 
that  decree  must  be  treated  as  conclusive, 
and  the  judgment  of  the  court  below  refus- 
ing to  give  that  character  to  it  must  be  re- 
versed. 

It  appears  by  the  stipulation  between  the 
parties  that  the  several  items  of  account  set 
forth  in  the  defendant's  plea  of  set-off  in 
this  action  are  respectively  the  identical 
items  set  up,  referred  to,  and  claimed  by 
complainant  in  the  equity  cause.  The  rec- 
ord in  the  equity  cause  is  made  a  part  of  the 
record  herein,  and  the  facts  upon  which  the 
complainant  proceeded  are  set  forth  in  the 
report  of  that  case  in  this  court  already  re- 
ferred to.  The  mandate  from  this  court  in 
that  case,  which  by  stipulation  of  counsel 
has  been  included  in  the  record  herein,  sets 
forth  our  decree,  which  reversed  the  decree 
of  the  court  of  appeals  with  costs,  and  or- 
dered that  the  cause  bo  remanded  to  that 
court  with  directions  to  set  aside  the  decree 
of  the  supreme  court  of  the  District  of 
Columbia,  and  to  remand  the  cause  to  that 
court  with  instructions  to  dismiss  the  bill. 
There  was  added  the  usual  formula  directing 
that  such  further  proceedings  be  had  in  the 
cause  in  conformity  with  the  opinion  and 
decree  of  this  court  as  ought  to  be  had,  etc. 
The  proceedings,  however,  which  were  thus 
directed  to  be  taken,  were  simply  to  reverse* 
the  judgment  of  the  lower  court  and  to  dis-2 
miss  the  "bill.  It  was  not  a  conditional  dis-* 
missal,  without  prejudice,  or  words  to  that 
effect,  but  a  general  one.  A  dismissal  of 
the  bill  under  such  directions  is  presumed 
to  be  upon  the  merits,  unless  it  be  other- 
wise stated  in  the  decree  of  dismissal.  Wai- 
den  v.  Bodley,  14  Pet.  156,  161,  10  L.  ed. 
308,  400;  Hughes  v.  United  States,  4  Wall. 
232,  237,  18  L.  ed.  303,  305;  Durant  v.  Esse* 
Co.  7  Wall.  107,  19  L.  ed.  154;  Bigelow  v. 
Winsor,  1  Gray,  299,  301;  Foots  v.  Qibbs, 
1  Gray,  413;  Coop.  Eq.  PI.  270;  1  Herman 
on  Estoppel,  li  151,  152. 

It  cannot  be  disputed  that  if  the  bill  had 
been  dismissed  upon  the  merits  it  would  be 
conclusive  against  the  right  of  the  defendant 
in  this  action  to  set  up  in  bar  of  plaintiff's 
recovery  any  of  the  items  of  set-off  and 
counterclaim  pleaded  by  defendant.  He  con- 
tends, however,  that  for  the  purpose  of  de- 
termining the  ground  upon  which  the  bill 
was  dismissed  it  is  proper  to  resort  to  the 


Digitized  by 


Google 


683 


21    SUPREME  COURT  REPORTER. 


Oct  Tebx, 


opinion  of  the  court,  even  though  the  record 
■now  an  absolute  dismissal,  and  that  the 
opinion  in  ihis  case  shows  the  bill  was  not 
dismissed  upon  the  merits,  but  only  because 
of  his  (complainant's)  laches  in  seeking  the 
aid  of  a  court  of  equity  to  set  aside  and 
cancel  the  written  assignment  made  by  the 
defendant  herein  to  the  plaintiff,  and  which, 
as  the  defendant  alleges,  was  procured  by 
fraud;  that  when  relief  was  denied  on  the 
ground  of  such  laches,  the  only  effect  of  the 
denial  and  the  consequent  dismissal  of  the 
bill  was  to  leave  the  complainant  at  full 
liberty  to  fight  out  the  issue  of  fraud  in  this 
action. 

We  do  not  think  this  is  a  correct  state- 
ment of  the  case.  Assuming  that  defendant 
is  right  in  his  contention  that  he  can  look 
at  the  opinion  for  the  ground  of  dismissal, 
we  think  it  appears  therefrom  that  the  bill 
was  in  truth  dismissed  upon  its  merits.  The 
court  really  went  into  an  elaborate  exami- 
nation of  the  status  of  the  complainant  in 
the  equity  case,  with  reference  to  his  claim 
of  right  to  avail  himself  of  the  alleged  fraud, 
not  only  in  respect  to  his  laches  technically 
so  called,  but  also  with  regard  to  his  af- 
firmative treatment  of  the  defendant  after 
he  had,  as  this  court  decided,  acquired  full 
knowledge  of  all  the  facts  which  constituted 
what  he  claimed  to  be  the  fraud  in  the  case. 
e  After  he  hod  acquired  such  knowledge,  the 
«  complainant  deliberately  decided  to,  and  did, 
•  procure  the  defendant's  check'for  $15,000  or 
substitutes  therefor  which  he  had  himself 
taken  (the  consideration  given  complainant 
for  the  sale)  to  be  cashed,  and  complainant 
used  the  money  for  his  own  purposes.  Not 
only  laches  on  the  part  of  the  complainant 
formed  the  bar  to  the  maintenance  of  the 
equity  suit,  but,  as  the  court  held,  it  was 
his  whole  conduct  relative  to  the  transac- 
tion after  it  had  been  completed,  and  his  af- 
firmance of  the  contract,  that  precluded  any 
right  on  his  part  to  recover  for  any  alleged 
fraud.  His  right  to  recover  at  all,  upon  the 
facts  as  found  by  the  court  from  the  evi- 
dence, was  passed  upon  and  decided. 

Some  expressions  may  be  found  in  the 
opinion  tending  to  show  that  the  court  was 
proceeding  upon  the  ground  merely  of  the 
complainant's  laches  in  failing  to  resort 
early  enough  to  the  court  for  relief.  But 
an  examination  of  the  whole  of  the  opinion 
will  show  that  the  court  was  not  confining 
itself  to  any  such  narrow  ground,  and  on  the 
contrary  was  examining  the  whole  conduct 
of  complainant,  both  his  omissions  and  his 
affirmative  and  positive  acts,  for  the  pur- 
pose of  determining  whether  the  complainant 
had  any  cause  of  action  against  the  defend- 
ant. For  the  purpose  of  such  examination 
we  make  copious  extracts  from  that  opinion. 
After  a  full  statement  of  the  case  the  opin- 
ion, as  reported  in  169  U.  S.  at  p.  196,  42 
L.  ed.  715,  18  Sup.  Ct.  Rep.  369,  proceeds  as 
follows: 

"The  controverted  issue  arising  from  the 
foregoing  unquestioned  facts  is  this: 

"Cummings  claims  that  he  did  not  derive 
knowledge  of  the  fraud  he  complains  of  from 
the  matters  just  stated;  while  Baker  as- 


serts that  if  the  fraud  in  the  purchai 
plained  of  by  Cummings  had  existed,  full 
knowledge  thereof  was  conveyed  to  Cum- 
mings by  the  facts  above  stated,  and  that 
the  silence  of  the  latter  and  his  inaction  for 
years,  and  until  Baker  had  made  claim  for 
money  and  stated  his  intention  to  dissolve 
partnership,  not  only  establishes  the  want 
of  foundation  for  Cummings's  assertion  that 
there  was  misrepresentation  and  fraud  in 
the  sale,  but  also  makes  clear  the  fact  that 
the  right  to  make  such  claim  was  barred, 
both  by  limitations  and  laches,  when  the  det. 
mand  of  Cummings  was  actually  preferred.* 
"It  results  from  the  foregoing  that  •the* 
facts  as  to  the  controverted  matters  are  em- 
braced in  a  narrow  compass,  and  that  the 
whole  case  really  resolves  itself  into  two 
issues:  1st.  Does  the  proof  establish  that 
the  purchase  and  sale  in  question  was  aa 
claimed  by  Cummings,  or  as  asserted  by 
Baker?  In  that  question  is  necessarily  em- 
braced the  further  one  of  whether  Cummings 
at  the  time  of  the  sale  had  actual  knowl- 
edge of  the  fraudulent  representations 
claimed  to  have  been  made  by  Baker.  This 
is  in  terms  included,  because  it  would  be  im- 
possible in  reason  to  declare  that  one  had 
been  deluded  or  deceived  by  misrepresenta- 
tions into  entering  into  a  contract  if  he  had 
actual  knowledge  when  the  contract  was  made 
that  the  alleged  inducing  representations 
were  false.  2d.  Conceding  that  Cummings 
was  misled  by  the  fraudulent  representations 
of  Baker  as  alleged,  did  he,  immediately 
after  the  sale,  and  before  the  collection  by 
him  of  the  cash  consideration  of  the  sale, 
discover  that  the  representations  were  un- 
true, and  thereby  become  aware  that  he  had 
been  grossly  deceived  and  defrauded,  and  did 
he,  with  such  knowledge,  say  nothing  about 
the  matter,  collect  the  cash  consideration, 
remain  silent,  and  continue  in  partnership 
with  Baker,  occupying  the  same  office  for 
years,  and  only  assert  that  he  had  been  de- 
ceived when  a  dissolution  of  the  partner- 
ship was  threatened,  and  he  was  pressed  to 
pay  a  sum  which  Baker  claimed  Cummings 
owed  him*  This  latter  inquiry  assumes  a 
twofold  aspect,  for  although  in  the  bill,  in 
the  opinions  below,  and  in  the  argument  at 
bar,  the  efficient  misrepresentation,  which 
it  is  asserted  rendered  the  assignment  void, 
was  the  fraudulent  statement  as  to  the  sum 
of  the  fees  on  the  claims  then  allowed  and 
appropriated  for,  nevertheless  it  is  also, 
as  we  nave  seen,  asserted  in  the  bill  and  con- 
tended in  argument  that  there  was  a  mis- 
representation as  to  the  pending  claims  not 
yet  acted  upon  by  the  department,  and  which 
were  then  unappropriated  for  by  Congress. 

"We  will  defer  an  examination  of  the  tes- 
timony as  to  the  existence  of  the  fraud  and 
misrepresentation  complained  of  until  we 
have  passed  on  the  charge  that  if  there  was 
fraud  and  misrepresentation,  Cummings 
had  full  knowledge  thereof  immediately  aft- 
er the  sale.  We  adopt  this  order  of  consid- 
eration because  if  it  be  found  that  such  was 
the  case,  the  question  whether  the  frauds 
originally  existed  will  become  immaterial,!! 
•in  view  of  the  defenses  of  limitation  and* 
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laches.  Moreover,  in  reviewing  the  question 
of  knowledge,  we  will  do  so  in  the  order 
stated ;  that  is,  first,  discovery  of  the  alleged 
fraud  and  misrepresentation  as  to  the 
amount  of  fees  collected  and  in  process  of 
collection  from  claims  appropriated  for  at 
the  time  of  the  sale;  and,  second,  discovery 
of  the  misrepresentation  as  to  the  amount 
of  pending  claims  from  which  further  fees 
were  expected.  Here  also  it  is  to  be  pre- 
mised that  if  the  first  proposition  be  found 
to  be  well  taken,  an  examination  of  the  sec- 
ond will  be  wholly  unnecessary.  This,  ob- 
viously, is  the  case,  for  as  the  statute  of 
limitations  began  to  run  from  the  time  when 
suit  might  have  been  brought  to  annul  the 
sale,  it  results  that  the  discovery  of  the 
falsity  of  any  material  and  fraudulent  rep- 
resentation by  which  the  sale  had  been  in- 
duced gave  rise  to  the  right  to  commence  an 
action  to  rescind,  and  therefore  fixed  the 
period  when  the  statute  of  limitations  com- 
menced its  course." 

And  again  on  p.  296,  L.  ed.  718,  Sup.  Ct. 
Eep.  373: 

Our  conclusion  is  that  the  evidence  not 
only  clearly,  but  beyond  all  question  or  dis- 
pute, overwhelmingly  shows  that  if  the  false 
representations  as  to  the  earned  fees  were 
made  as  alleged,  there  was  entire  knowledge 
thereof  by  Cummings.  And,  for  reasons 
heretofore  stated,  this  conclusion  renders 
unnecessary  any  inquiry  into  the  question 
of  when  Cummings  discovered  the  falsity  of 
the  alleged  representations  as  to  the  amount 
of  pending  claims.  .  .  .  That  Cum- 
mings might  at  his  election  have  pursued 
a  remedy  for  the  alleged  fraud  in  a  court 
of  law  is  obvious.  And  it  is  equally  clear 
that  such  remedy  at  law,  by  action  on  the 
case  predicated  on  the  facts  as  to  deceit 
and  fraud,  which  are  alleged  in  the  bill  now 
before  us,  would  have  been  barred  in  three 
years  from  the  discovery  of  the  fraud  un- 
der the  statute  of  limitations  of  Maryland 
of  1716,  chap.  23,  S  2,  in  force  in  the  Dis- 
trict of  Columbia.  1  Kilty's  Statutes,  111; 
Comp.  Laws  D.  C.  chap.  42,  g  6,  p.  360.  It 
hence  follows,  irrespective  of  the  equitable 
doctrine  of  laches,  that  the  relief  which  the 
bill  seeks  to  obtain  ought  not  to  be  allowed 
a  by  a  court  of  equity. 
2  "Apart  however  from  the  bar  of  the  stat- 
*  ate  of  limitations,  ^the  facts  as  to  the  full 
knowledge  of  the  fraud,  if  any  existed,  by 
Cummings,  more  than  three  years  before  the 
filing  of  his  bill,  and  his  conduct  after  he 
obtained  it,  his  permitting  Baker  to  go  on 
and  prosecute  the  claims  as  if  they  were  his 
own,  debars  Cummings  from  invoking  a 
court  of  conscience  to  put  him  in  a  much 
better  position  than  he  could  possibly  have 
occupied  if  he  had  spoken  and  asserted  his 
rights  in  due  season. 

"There  cannot  be  a  doubt  that  the  right 
existed  in  Baker  to  have  dissolved  the  part- 
nership at  any  time.  If  this  right  on  his 
part  had  been  exercised,  Cummings  would 
not  have  been  in  a  position  to  have 
availed  himself  of  the  labors  of  Baker 
in  prosecuting  the  future  claims  to  a  suc- 
cessful culmination,  and  would  not  therefore 


have  been  a  participant  in  the  profits  aris- 
ing therefrom.  If  with  a  full  knowledge  of 
the  fraud  Cummings  chose  to  remain  silent, 
to  permit  Baker  to  go  on  with  the  prosecu- 
tion of  the  claims,  to  incur  the  expenditure 
of  time  and  labor,  not  only  in  the  cases  in 
which  he  was  successful,  but  in  the  cases 
in  which  he  failed,  Cummings  cannot  in  con- 
science be  allowed  to  reap  the  rewards  which 
he  could  not  possibly  have  obtained  bad  he 
spoken  with  reasonable  promptness,  when 
the  knowledge  of  the  fraud,  if  it  existed, 
was  brought  home  to  him  in  the  most 
pointed  and  unequivocal  way." 

And  the  court  winds  up  the  opinion  with 
the  following  remark: 

"Because  we  rest  our  conclusions  upon 
the  application  of  the  bar  of  the  statute  and 
the  laches  of  Cummings,  we  must  not  be 
considered  as  intimating  that  we  conclude 
that  there  was  either  clear  and  convincing 
proof,  or  even  a  preponderance  of  proof,  that 
the  sale  was  as  claimed  by  Cummings." 

From  this  last  extract  it  seems  to  be  clear 
that  the  court  had  in  fact  examined  the  evi- 
dence as  to  the  alleged  fraud,  and  had  con- 
cluded it  was  not  proved.  The  result  of 
the  whole  opinion  is  to  say  in  substance 
that  while  we  have  read  the  evidence  in  the 
case,  and  do  not  think  there  is  even  a  pre- 
ponderance of  it  in  favor  of  a  finding  of 
fraud,  yet  notwithstanding  that  fact  we  will 
place  our  judgment  upon  the  ground  that 
the  evidence  shows  tne  complainant  has 
himself  so  acted  in  the  case,  both  by  his© 
neglect  and,  among  other  things,  by  his* 
drawing  the  money*on  the  check,  that  he  has* 
affirmed  the  contract  after  he  knew  all  the 
facts  upon  which  he  now  founds  his  allega- 
tion of  fraud;  that  he  has  waived  the  fraud 
and  all  benefit  that  he  might  otherwise  have 
urged  by  reason  of  it.  A  waiver  of  all 
right  to  question  the  validity  of  a  contract 
may  be  founded  upon  the  claiming  and  ac- 
ceptance of  a  benefit  under  it  after  full 
knowledge  of  all  the  facts.  2  Pom.  Eq. 
Juris.  2d  ed.  5  897,  and  cases  cited  in  note 
1.  From  all  this  we  think  no  other  con- 
clusion is  accurate  than  to  say  the  decision 
of  this  court  was  based  upon  the  merits  of 
the  case  within  the  meaning  of  that  ex- 
pression when  used  to  distinguish  a  decision 
of  the  court  upon  the  merits  from  a  decision 
based  upon  a  lack  of  jurisdiction  or  defect 
of  parties  or  anything  of  that  nature.  Here 
there  was  no  lack  of  jurisdiction,  the  par- 
ties were  before  the  court,  and  full  power 
to  grant  relief  entirely  commensurate  with 
the  plaintiff's  rights  existed  in  the  court. 
Tt  is  therefore  incorrect  to  say  that  by  the 
dismissal  of  the  complainant's  bill  he  has 
simply  been  remitted  to  his  less  effective 
remedy  at  law.  This  is  to  ignore  the  weight 
and  effect  of  the  opinion  upon  the  matters 
just  discussed  and  to  open  for  another  con- 
tention a  subject  which  we  think  the  decree 
in  the  equity  case  has  closed  for  all  time. 
It  cannot  be  that  after  the  determination  of 
an  investigation  such  as  has  been  had  in  the 
equity  case,  and  the  entry  of  a  decree  there- 
on dismissing  the  bill,  that  the  matter  can 
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again  b«  opened  for  contest  in  this  action 
at  law. 

For  these  reasons  we  think  the  judgment 
of  the  Court  of  Appeals  of  the  District  of 
Columbia  should  be  reversed  and  the  case 
remanded  to  that  court  with  instructions  to 
reinstate  the  judgment  of  the  Supreme 
Court  of  the  District  in  favor  of  the  plain- 
tiff. 

So  ordered. 

Mr.  Justice  Brewer  did  not  hear  the  ar- 
gument, and  took  no  part  in  the  decision 
of  this  case. 


(181  U.  S.  161) 

JOHN  E.  CODLIN,  Chairman,  and  Manuel 
M.  Salazar,  Clerk,  of  the  Board  of  County 
Commissioners  of  Colfax  County,  Appts., 
v. 

CHARLES  B.  KOHLHAUSEN,  Christopher 
N.  Bluckwell,  Alfred  C.  Price,  and  Timo- 
thy F.  McAuliffe 

Appeal — dismissal — command  of  writ  fully 
performed. 

An  appeal  from  a  Judgment  awarding  a  manda- 
mus commanding  officers  to  sign  and  execute 
bonds  and  deliver  them  for  sale  will  be  dis- 
missed where.  In  obedience  to  the  writ,  tbe 
bonds  have  been  executed  and  sold,  and  tbe 
proceeds  applied  to  the  intended  use,  and  tbe 
defendants  have  gone  out  of  office. 

[No.  234.] 

Argued  and  Submitted  April  11,  1901.  De- 
cided April  15,  1901. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a  de- 
cision affirming  a  judgment  awarding  a  man- 
damus. Dismissed. 

See  same  case  below,  9  N.  M.  565,  58  Pac. 
499. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  E.  Twitehell  submitted  the  case 
for  appellants, 
ei    Mr.  Andriens  A.  Jones  for  appellees, 
n 

*  The  Chief  Justice:  This  was  a  petition 
filed  by  appellees  in  the  district  court 
for  Colfax  county,  New  Mexico,  praying  for 
a  writ  of  mandamus  directed  to  Codlin,  chair- 
man, and  Salazar,  clerk,  of  the  board  of 
county  commissioners  of  the  county  of  Col- 
fax, commanding  them  to  officially  sign  and 
execute  certain  bonds  and  deliver  them  to  the 
designated  agent  of  the  county  for  sale,  for 
the  construction  of  a  courthouse  and  jail. 

The  alternative  writ  of  mandamus  was  is- 
sued and  due  return  made,  whereupon,  and 
after  hearing,  the  district  court  ordered  the 
peremptory  writ  to  issue,  which  was  done, 
and  the  writ  served,  October  23,  1897. 

The  case  was  carried  on  error  to  the  su- 
preme court  of  the  territory  in  June,  1898, 
and  it  appears  from  an  affidavit  in  that 
eourt  that  the  mandate  of  the  district  court 
was  obeyed  and  the  bonds  issued  and  sold; 
*nd  from  an  affidavit  in  this  court,  that  the 
proceeds  were  used  in  the  construction  of 


the  courthouse  and  jail,  which  were  com- 
pleted on  or  about  January  1,  1899.  That 
affidavit  also  states  that  Codlin  ceased  to  be 
chairman  or  a  member  of  the  board  of  coun- 
ty commissioners  in  January,  1899,  and  that 
Salazar  ceased  to  be  clerk  during  or  prior 
to  March,  1899. 

The  territorial  supreme  court  affirmed  the 
judgment  of  the  district  court  August  28, 
1899.  9  N.  M.  505,  58  Pac.  499.  An  appeal 
from  the  judgment  of  affirmance  to  this 
court  was  allowed  January  2,  1900,  and  the 
record  filed  here  March  28. 

We  think  the  cause  comes  within  the  rule 
applied  in  Mills  v.  Green,  159  U.  S.  653,  40 
L.  ed.  293,  16  Sup.  Ct.  Rep.  132,  and  cases 
cited,  and  the  order  must  be — 

Appeal  dismissed  without  costs  to  either 
party. 

"  (181  U.  S.  153) 

CITY  OF  NEW  ORLEANS,  App»., 
v. 

ALPHONSE  EMSHEIMER. 

Appeal — of  defendant  from  decree  dismiss- 
ing bill. 

An  appeal  from  a  circuit  court  of  the  United 
States  to  the  Supreme  Court,  solely  for  a  re- 
view of  a  decision  sustaining  the  Jurisdic- 
tion of  the  circuit  court,  will  be  dismissed 
when  tbat  court  bas  rendered  a  decree  for 
tbe  defendant  sustaining  a  demurrer  to  the 
bill  "for  want  of  equity,  with  full  reservation 
of  complainant's  right  to  sue  and  proceed  at 
law,"  since  this  decree  does  not  Injure  tbe  de- 
fendant, but  sustains  Its  contention,  and  can- 
not be  reversed  at  defendant's  Instance  be- 
cause put  upon  one,  rather  than  another,  of 
the  grounds  which  defendant  alleged. 

[No.  337.] 

Submitted   December    10,    1900.  Decided 
April  15,  1901. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  decree  dismissing 
a  bill  on  demurrer,  but  sustaining  the  juris- 
diction of  the  court.  Dismissed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Samuel  L.  Gilmore,  Frank  B. 
Thomas,  and  Branch  K.  Miller  for  ap- 
pellant. 

Messrs.  J.  B.  Rouse  and  Wm.  Grant 

for  appellee. 

The  Chief  Justice:  Emsheimer  filed 
his  bill  against  the  city  of  New  Orleans, 
on  behalf  of  himself  and  others  similarly 
situated,  in  the  circuit  court  for  the  eastern 
district  of  Louisiana,  seeking  to  collect  cer- 
tain certificates  of  indebtedness  issued  by  the 
board  of  metropolitan  police  of  New  Or- 
leans through  an  accounting;  to  which  the 
city  demurred  on  the  grounds  that  the  cir- 
cuit court  had  no  jurisdiction  as  such  for 
want  of  proper  averments  of  diverse  citizen- 
ship; that  necessary  parties  were  lacking; 
and  that  the  remedy  was  at  law,  and  not 
in  equity. 

The  circuit  court  held  that  the  averments 
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5  In  respect  of  citizenship  were  sufficient,  but 
•  sustained  the  demurrer  on*  the  ground  that 
there  was  no  equity  in  the  bill,  and  dismissed 
the  bill  "for  want  of  equity  with  full  res- 
ervation of  complainant  s  right  to  sue  and 
proceed  at  law." 

Subsequently  an  appeal  was  granted  to 
this  court,  on  application  of  the  city,  "for 
the  sole  and  exclusive  purpose  of  having  a 
review  of  the  finding,  decision,  and  decree  of 
the  court  overruling  the  said  first  ground  of 
the  said  demurrer,  by  which  the  jurisdiction 
of  this  court  and  the  sufficiency  of  the  aver- 
ments of  the  bill  purporting  to  show  the 
same  are  put  at  issue. 

Defendant  below  sought  no  affirmative  re- 
lief but  simply  to  defeat  the  suit.  In  this 
it  succeeded,  and  the  decree  is  a  bar  to  an- 
other suit  in  equity  on  this  cause  of  action 
so  long  as  it  stands  unreversed. 

The  decree  did  not  injure  defendant  but 
sustained  its  contention,  and  defendant  is  in 
no  position  to  complain  that  it  is  aggrieved 
by  its  own  success.  The  decree  cannot  be 
reversed  at  its  instance  because  put  on  one 
of  the  grounds  it  urged  rather  than  another. 

If  complainant  brings  an  action  at  law, 
and  the  question  of  Federal  jurisdiction  is 
in  issue,  or  if  this  decree  should  be  hereafter 
reversed  and  Federal  and  equity  jurisdiction 
sustained,  it  will  be  time  enough  if  final 
judgment  or  decree  passes  against  defend- 
ant in  the  circuit  court  for  the  question  of 
jurisdiction  to  be  certified.  United  States 
v.  Jahn,  155  U.  S.  109,  39  L.  ed.  87,  15  Sup. 
Ct.  Rep.  39;  Smith  v.  McKay,  161  U.  S.  355, 
40  L.  ed.  731,  16  Sup.  Ct.  Rep.  490. 

Appeal  dismissed. 


(181  U.  S.  202) 

GEORGE  H.  SCOTT,  Plff.  in  Err., 
v. 

PARRY  L.  DEWEESE  (substituted  for  W. 
A.  Latimer),  Receiver  of  the  First  Nation- 
al Bank  of  Sedalia,  Missouri. 

Rational  banks — liability  of  shareholder — 
fraud  of  officers  of  bank  or  of  government. 

A  holder  of  certificates  of  stock  In  a  national 
banking  association  cannot  escape  liability 
as  a  stockholder  to  creditors  under  D.  S.  Rev. 
Stat.  |  5151,  on  the  ground  that  the  share* 
of  stock  which  he  holds  are  part  of  an  In- 
crease which  was  made  without  compliance 
with  the  conditions  of  the  act  of  Hay  1,  1886 
(24  Stat,  at  L.  18,  chap.  73),  which  prohibits 
the  increase  of  capital  until  the  whole  amount 
of  such  Increase  is  paid  In  and  the  Comp- 
troller has  certified  to  that  fact,  even  It  he 
has  been  Induced  to  take  such  shares  by  fraud 
of  the  officers  of  the  bank  and  of  the  Comp- 
troller. 

[No.  148.] 

Argued  January  84,  25,  1901.  Decided 
April  15, 1901. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decision  affirming  a  judgment 
establishing  the  liability  of  a  shareholder  in 
a  national  Dank.  Affirmed. 


See  same  case  below,  S3  C.  C.  A.  1, 14,  00 
U.  8.  App.  720,  743,  89  Fed.  Rep.  843,  856.  g 

The  facts  are  stated  in  the  opinion.  « 
*  Mr.  Hiram  F.  Stevens  for  plaintiff  la* 

error. 

Mr.  William  8.  Shirk  for  defendant  in 
error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  went  off  in  the  circuit  court  up- 
on a  motion  for  a  judgment  in  favor  of  the 
plaintiff  upon  the  pleadings.  The  motion 
was  sustained  and  judgment  was  entered  in 
accordance  with  the  prayer  of  the  petition. 
That  judgment  was  affirmed  in  the  circuit 
court  of  appeals,  Judge  Sanborn  dissenting. 
33  C.  C.  A.  1,  14,  60  U.  S.  App.  720,  743,  89 
Fed.  Rep.  843,  856.  The  case  is  here  upon 
writ  of  error  sued  out  by  the  defendant 
Scott 

The  case  made  by  the  petition  is  substan- 
tially as  follows: 

The  First  National  Bank  of  Sedalia,  Mis- 
souri, was  organized  on  the  30th  of  October, 
18G5,  with  a  capital  stock  of  $100,000  and 
thereafter,  until  the  24th  day  of  October, 
18S5,  continued  to  do  a  banking  business.  j 

On  the  day  last  named  the  bank,  pursuant^ 
to  the  provisions  of'the  act  of  Congress  ap-* 
proved  July  12th,  1882  (  22  Stat,  at  L.  102, 
chap.  290),  extended  the  period  of  its  suc- 
cession for  a  term  of  twenty  years  from  ami 
after  the  30th  of  October,  1885;  and  on  the 
24th  of  October,  1885,  the  Comptroller  of  the 
Currency  issued  his  certificate  stating  that 
the  bank  had  complied  with  the  provisions 
of  the  act  of  Congress  in  thus  extending  the 
period  of  its  existence,  and  was  authorized 
to  have  succession  until  the  close  of  business 
on  the  30th  of  October,  1905. 

On  the  Gth  of  September,  1890,  the  bank 
increased  its  capital  stock  in  the  sum  of 
$150,000;  and  on  the  17th  of  January,  1891, 
the  Comptroller  of  the  Currency  certified 
that  it  had  increased  its  stock  to  the  above 
extent  in  accordance  with  the  provisions  of 
the  act  of  May  1st,  1886  (24  Stat,  at  L.  18, 
chap.  73),  and  that  such  increase  was  ap- 
proved ;  also,  that  the  increase  had  been  duly 
paid  in  as  part  of  the  capital  stock  of  the 
company. 

The  bank  continued  to  do  a  banking  busi- 
ness upon  the  basis  of  a  capital  stock  of 
$250,000  until  the  4th  day  of  May,  1894,  on 
which  day  it  became  insolvent,  closed  its 
doors,  and  ceased  to  do  business. 

On  the  10th  of  May,  1894,  the  original 
plaintiff,  W.  A.  Latimer,  was  duly  appointed 
receiver  of  the  bank  by  the  Comptroller  of 
the  Currency  under  the  laws  relating  to  na- 
tional banking  associations.  The  defendant 
in  error,  Deweese,  was  after  that  date  sub- 
stituted in  his  place  as  receiver. 

In  winding  up  and  settling  the  affairs  of 
the  bank  the  Comptroller  of  the  Currency 
determined  that  it  was  necessary  to  enforce 
the  individual  liability  of  stockholders  and 
to  collect  from  them  an  amount  equal  to  75 
per  cent  of  their  stock  at  par  value;  and  on 
the  13th  day  of  April,  1895,  that  officer  mad* 
an  assessment  and  requisition  upon  share- 
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holders  for  the  sum  of  $187,500,  to  be  paid 
by  them  ratably  on  or  before  the  16th  day  of 
May,  1895,  and  made  demand  upon  the  de- 
fendant Scott  for  $75  upon  every  share  of 
the  capital  stock  of  une  bank  held  or  owned 
by  him  at  the  time  of  the  failure  of  the  bank 
as  above  stated,  payable  on  or  before  the 
15th  day  of  May,  1895.  The  receiver  was 
directed  to  enforce  against  shareholders  the 
payment  of  the  amounts  assessed  against 
them. 

At  the  time  of  the  failure  and  suspension 
of  the  bank  the*  defendant  Scott  was  the 
owner  and  holder  of  fifty  shares  of  its  capi- 
tal stock  of  the  par  value  of  $100  each.  The 
amount  ratably  due  by  him  as  such  share- 
holder under  the  above  assessment  was  $3,- 
750. 

On  the  17th  day  of  April,  1895,  the  receiv- 
er of  the  bank  notified  the  defendant  of  the 
assessment  and  requisition  and  demanded 
payment  of  the  same;  but  he  did  not  pay 
that  sum  or  any  part  thereof.  Hence  this 
action. 

Judgment  was  asked  for  the  sum  of  $3,- 
750,  with  interest  from  May  15th,  1895,  as 
well  as  for  costs  of  suit. 

The  defendant  in  his  answer  admitted  the 
organization  of  the  bank  and  the  extension 
of  the  period  of  its  incorporation  as  al- 
leged ;  also  that  the  bank  continued  to  do  a 
banking  business  as  set  out  in  the  petition, 
and  that  it  had  become  insolvent  and  closed 
its  doors.  He  also  admitted  the  appoint- 
ment and  qualification  of  the  receiver  and 
the  allegations  of  the  petition  as  to  the  or- 
der of  une  Comptroller  of  the  Currency. 

Further  answering,  he  alleged,  that  on 
September  6th,  1890,  the  bank,  by  a  vote  of 
the  owners  of  two  thirds  of  its  capital 
stock,  voted  to  increase  that  stock  in  the  sum 
of  $150,000;  that  it  notified  the  Comptrol- 
ler that  the  whole  amount  of  such  increase 
had  been  paid  in;  that  on  January  17th, 
1891,  that  officer — then  knowing  that  more 
than  the  entire  capital  of  the  bank  was 
loaned,  directly  and  indirectly,  to  its  presi- 
dent, and  that  the  amount  so  loaned  had 
been  steadily  increased  for  several  years  up 
to  the  date  just  named  by  adding  the  interest 
which  was  not  paid  to  the  notes  evidencing 
the  loans  or  the  renewals  thereof,  and  who 
based  his  action  wholly  upon  the  notification 
from  the  bank — issued  a  certificate  stating 
that  the  amount  of  the  increase  of  capital 
was  $150,000,  that  the  same  was  paid  in,  and 
that  such  increase  was  approved;  that  there- 
after, until  May  24th,  1894,  the  bank  contin- 
ued to  do  business  with  a  pretended  capital 
of  $250,000. 

That  "in  September,  1890,  the  officers  of 
said  bank  informed  and  represented  to  de- 
fendant as  follows:  That  said  bank  con- 
templated increasing  its  capital  stock  from 
$100,000  to  $260,000;  that  said  intended  in- 
crease of  capital  was  made  desirable  on  ac- 
count *of  the  increasing  business  of  said 
bank;  that  said  bank  was  in  a  flourishing 
condition  and  earning  large  dividends  upon 
its  capital  stock,  and  then  had  a  surplus  of 
$50,000  over  and  above  its  capital  stock  and 
all  liabilities;  that  from  said  surplus  such 


dividends  would  be  declared  as  would  make 
each  of  the  2,600  shares  of  stock  worth  the 
sum  of  $108." 

That  relying  upon  such  representations 
the  defendant—never  having  held  or  owned 
any  stock  in  the  bank — subscribed  for  fifty 
shares  of  the  proposed  increase  of  $150,000, 
and  in  October,  1890,  deposited  in  the  bank 
the  sum  of  $5,400. 

That  it  was  the  understanding  between 
the  defendant  and  the  bank  that  that  sum 
was  to  be  held  by  it  and  applied  in  payment 
of  defendant's  subscription  for  fifty  shares, 
when  all  of  the  proposed  increase  was  sub- 
scribed and  the  money  therefor  paid  into  the 
bank,  "and  the  issues  of  the  shares  of  said 
increase  could  be  legally  made." 

That  the  bank  gave  to  the  defendant  a  re- 
ceipt for  said  sum  of  $5,400,  and  about  Octo- 
ber 25th,  1890,  delivered  to  him  a  certificate 
for  fifty  shares  of  "its  said  pretended  in- 
crease of  capital;"  and — 

That  the  "bank  then,  falsely  and  fraudu- 
lently and  with  intent  to  deceive  defendant, 
represented  to  defendant  that  the  said  in- 
crease of  capital  had  been  lawfully  made, 
and  that  the  full  amount  thereof  had  been 
subscribed  for  and  paid  in  in  full,  and  de- 
fendant, deceived  by  said  representations, 
and  relying  thereon,  accepted  and  retained 
said  certificate,  and  that  defendant  held  and 
claimed  as  owner  said  certificate  thereafter 
and  until  the  closing  of  said  bank,  and  in  the 
years  1891  and  1892  received  and  retained 
alleged  dividends  aggregating  18  per  cent 
of  the  par  value  of  said  certificate;  that  said 
alleged  dividends  were  paid  out  of  the  mon- 
ey paid  as  aforesaid  by  defendant  to  said 
bank." 

The  defendant  further  alleged  that  in  Sep- 
tember, 1890,  and  for  many  months  prior 
thereto  and  afterwards,  the  bank  was  in  fact 
wholly  insolvent,  had  no  surplus  whatever, 
and  at  the  time  of  the  increase  of  the  stock 
all  of  its  capital  had  been  lost, — its  liabili-*- 
ties  irrespective  of  its  capital  stock  and  al-§ 
leged*  surplus  exceeding  its  assets, — and  it* 
was  earning  no  dividends  upon  its  capital; 

That  said  pretended  increase  of  stock  was 
never  of  any  value  or  validity  whatever; 
that  only  about  two  thirds  of  the  increased 
stock  too*  ever  paid;  that  the  officers  of  the 
bank  made  false  entries  in  its  books  and 
records  for  the  purpose  of  showing  an  ap- 
parent surplus,  and  declaring  a  dividend  to 
themselves  therefrom,  turning  the  dividends 
into  the  bank  in  pretended  payment  for  a 
large  part  of  the  increased  stock ; 

That  the  whole  transaction  was  a  sham 
for  the  purpose  of  bolstering  up  an  insolvent 
institution  oy  obtaining  large  sums  of  money 
from  the  subscribers  for  the  increased  stock, 
and  for  the  further  purpose  of  "watering" 
its  capital  stock  and  permitting  its  officers 
to  appropriate  to  themselves,  without  pay- 
ing anything  therefor,  a  large  part  of  such 
pretended  increase,  of  all  of  which  defend- 
ant had  no  knowledge  whatever  until  long 
after  the  bank  had  closed  its  doors  on  May 
4th,  1894,  nor  had  defendant  any  informa- 
tion whatever  that  could  in  any  way  have 
created  a  suspicion  thereof; 
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That  the  book*  and  records  of  the  bank 
daring  all  the  time  after  October  25th,  1800, 
had  shown,  and  it  had  been  made  by  them  to 
appear,  that  all  of  the  pretended  increase  of 
capital  was  paid  in;  and  that  from  a  time 
prior  to  the  last-named  date  until  the  bank 
closed  its  books  and  records  were  systemati- 
cally, skilfully,  and  cunningly  falsified  by 
its  officers,  and  so  kept  that  the  defendant 
could  not  by  the  utmost  diligence  have  as- 
certained the  true  condition  of  the  bank; 
and, 

That  as  soon  as  he  discovered  that  the  in- 
creased stock  was  not  fully  paid  in,  defend- 
ant disclaimed  and  denied  that  he  was  or 
ever  had  been  a  stockholder  of  the  bank. 

Such  being  the  case  made  by  the  plead- 
ings, we  are  to  inquire  whether  there  was  er- 
ror in  giving  judgment  against  the  defend- 
ant. 

By  i  6151  of  the  Revised  Statutes,  "the 
shareholders  of  every  national  banking  as- 
sociation shall  be  held  individually  responsi- 
ble, equally  and  ratably,  and  not  one  for  an- 
e  other,  for 'all  contracts,  debts,  and  engage- 
*  meats  of  such  association,  to  the*  extent  of 
the  amount  of  their  stock  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount  in- 
vested in  such  shares." 

Within  the  meaning  of  that  section,  was 
the  defendant,  in  view  of  the  facts  stated  in 
the  pleadings,  to  be  deemed  a  shareholder  of 
the  bank  when  it  suspended  and  was  put  in- 
to the  hands  of  a  receiver! 

The  defendant  admits  in  his  answer  that 
he  held,  and  for  three  years  and  more  pre- 
vious to  that  date  had  held,  a  certificate  for 
fifty  shares  of  the  bank's  stock,  and  exer- 
cised the  rights  of  a  shareholder  by  receiv- 
ing dividends  for  the  years  1891  and  1802, 
aggregating  18  per  cent  of  the  par  value  of 
the  stock  standing  in  his  name  on  the  book 
of  the  association.  He  thus  enjoyed  the 
privileges  of  a  shareholder. 

The  defendant,  however,  contends  that  al- 
though he  may  have  exercised  the  rights  of 
a  shareholder  in  holding  a  certificate  of 
shares  and  in  receiving  and  retaining  divi- 
dends, he  was  not  a  shareholder  within  the 
meaning  of  §  6161  so  as  to  become  individu- 
ally liable,  to  the  extent  prescribed  by  that 
section,  for  the  contracts,  debts,  and  engage- 
ments of  the  bank. 

That  position  is  supposed  to  be  justified 
by  $  5142  of  the  Revised  Statutes  declaring 
that  "any  association  formed  under  this 
Title  may,  by  its  articles  of  association,  pro- 
Tide  for  an  increase  of  its  capital  from  time 
to  time,  as  may  be  deemed  expedient,  subject 
to  the  limitations  of  this  Title.  But  the 
maximum  of  such  increase  to  be  provided  in 
the  articles  of  association  shall  be  deter- 
mined by  the  Comptroller  of  the  Currency; 
and  no  increase  of  capital  shall  be  valid  un- 
til the  whole  amount  of  such  increase  is  paid 
in,  and  notice  thereof  has  been  transmitted 
to  the  Comptroller  of  the  Currency,  and  his 
certificate  obtained  specifying  the  amount  of 
such  increase  of  capital  stock,  with  his  ap- 
proval thereof,  and  that  it  has  been  duly 
paid  in  as  part  of  the  capital  of  such  asso- 
ciation." That  section  was  modified,  in 


some  respects,  by  the  act  of  May  1st,  1886, 
chap.  78,  which  provided  'that  any  national 
banking  association  may,  with  the  approval 
of  the  Comptroller  of  the  Currency,  by  the 
vote  of  shareholders  owning  two  thirds  of  the 
stock  of  such  association,  increase  its  capital 
stock,  in  accordance  with  existing  laws,  tog 
any  sum  approved  by  the  said  Comptroller^ 
•notwithstanding  the  limit  fixed  in  its  origi-* 
nal  articles  of  association  and  determined  by 
said  Comptroller;  and  no  increase  of  the 
capital  stock  of  any  national  banking  asso- 
ciation either  within  or  beyond  the  limit 
fixed  in  its  original  articles  of  association 
shall  be  made  except  in  the  manner  herein 
provided."  Under  this  last  statute  the  bank 
proceeded  when  by  the  vote  of  two  thirds  of 
its  shareholders  it  determined  to  increase  its 
stock  by  $150,000.   24  Stat,  at  L.  18,  9  1. 

The  defendant  lays  great  stress  on  the 
words  in  i  5142,  "no  increase  of  capital  shall 
be  valid  until  the  whole  amount  of  such  in- 
crease is  paid  in,"  and  until  the  Comptroller 
shall  certify  that  the  amount  of  the  pro- 
posed increase  "has  been  duly  paid  in  as 
part  of  the  capital  of  such  association."  But 
does  it  follow  that  one  who  claimed  to  be  a 
shareholder  in  respect  of  an  increase  of  the 
bank's  capital,  and  who  was  recognised  as 
such  by  the  bank,  particularly  if  he  held  a 
formal  certificate  stating  that  he  was  a 
shareholder,  can  escape  liability,  under  g 
5151,  by  simply  proving,  after  the  bank  has 
suspended  and  has  been  placed  into  the 
hands  of  a  receiver,  that  the  whole  amount 
of  the  proposed  increase  was  not  in  fact 
"paid  in"  as  required  by  {  6142,  although 
the  contrary  was  certified  by  the  Comptrol- 
ler upon  the  bank's  report  to  that  officer! 
We  think  not. 

The  literal  construction  insisted  upon  by 
the  defendant  might  produce  results  which 
we  cannot  suppose  were  ever  contemplated 
by  Congress.  Referring  to  that  construc- 
tion the  court  below  well  said:  "If  this 
contention  is  well  founded,  then,  as  already 
said,  it  follows  that  if  all  the  shares  but  one 
hail  been  subscribed  and  paid  for,  neverthe- 
less the  holders  of  the  certificates  for  the 
full-paid  shares  could  not  be  heard  to  assert 
that  they  were  the  owners  of  valid  shares, 
which  would  be  a  most  unjust  result.  If 
this  is  the  true  meaning  of  tie  statute,  it  is 
made  possible  for  parties  in  control  of  a  na- 
tional bank,  with  the  approval  of  the  Comp- 
troller, to  authorise  the  increase  of  the  capi- 
tal stock,  to  obtain  subscription  and  pay- 
ment in  full  for  all  the  shares  but  one  or  two 
and  then,  if  that  be  desirable,  to  deny  to  the 
holders  of  these  full-paid  certificates  anyc 
participation  in  the  control  of  the  bank,  or,  {j 
in  case  the  bank  becomes  insolvent,*to  shield  * 
these  holders  of  certificates  from  liability  to 
creditors.  Certainly  a  construction  of  the 
statute  having  such  results  should  not  be 
adopted  unless  the  statute  as  a  whole  imper- 
atively demands  it." 

The  primary  object  of  the  provision  that 
"no  increase  of  capital  shall  be  valid  until 
the  whole  amount  of  such  increase  is  paid 
in"  was  to  prevent  the  "watering"  of  stock, 
that  is,  prevent  hanking  business  being  don* 
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upon  the  basis  of  an  increased  capital  which 
did  not  in  fact  exist.  If  this  prohibition  be 
disregarded  by  a  national  bank,  the  conduct 
of  its  business  could  no  doubt  be  controlled 
by  the  representatives  of  the  government  so 
;  far  as  might  be  necessary  to  compel  obedi- 
ence to  the  law.  Rev.  Stat.  S  5205.  But 
the  statute  does  not,  in  terms,  make  void  a 
subscription  or  certificate  of  stock  based  up- 
on increased  capital  stock  actually  paid  in, 
.-  simply  because  the  whole  amount  of  any  pro- 
posed or  authorized  increase  has  not  in  fact 
been  paid  into  the  bank.  Certainly,  the  stat- 
ute should  not  be  so  applied  in  behalf  of  a 

Serson  sought  to  be  made  liable  as  a  share- 
older,  when,  as,  in  the  present  case,  he  held, 
*t  the  time  the  bank  suspended  and  was  put 
into  the  hands  of  a  receiver,  a  certificate  of 
the  shares  subscribed  for  by  him;  enjoyed, 
by  receiving  and  retaining  dividends,  the 
rights  of  a  shareholder;  and  appeared  as  a 
shareholder  upon  the  books  of  the  bank 
which  were  open  to  inspection,  as  of  right, 
by  creditors.  Rev.  Stat  §  6210.  As  be- 
tween the  bank  and  the  defendant,  the  latter 
having  paid  the  amount  of  bis  subscription 
for  shares  in  the  proposed  increase  of  capi- 
tal was  entitled  to  all  the  rights  of  a  share- 
holder, and  therefore,  as  between  himself 
and  creditors  of  the  bank,  became  a  share- 
holder to  the  extent  of  the  stock  subscribed 
and  paid  for  by  him.  That  the  bank,  after 
obtaining  authority  to  increase  its  capital, 
issued  certificates  of  stock  without  the 
knowledge  or  approval  of  the  Comptroller 
and  proceeded  to  do  business  upon  the  basis 
of  such  increase  before  the  whole  amount  of 
the  proposed  increase  of  capital  had  been 
paid  in,  was  a  matter  between  it  and  the  gov- 
ernment under  whose  laws  it  was  organized, 
^and  did  not  render  void  subscriptions  or  cer- 
jjtiflcates  of  stock  based  upon  capital  actually 
•  paid  in,  nor  have  the  effect  to  relieve**  share- 
holder, who  became  such  by  paying  into  the 
bank  the  amount  subscribed  by  him,  from 
the  individual  liability  imposed  by  J  5151. 

In  Union  Nat.  Bank  v.  Matthews,  98  U.  8. 
621,  029,  25  L.  ed.  188,  190,  it  appeared  that 
«  national  bank  had  made  a  loan  of  money, 
the  repayment  of  which  by  the  borrower  was 
in  part  secured  by  a  deed  of  trust  on  real  es- 
tate. The  borrower  insisted  that  the  taking 
of  the  deed  of  trust  as  security  was  in  viola- 
tion of  the  act  of  Congress.  This  court  con- 
ceded that  the  statute  by  clear  implication 
forbade  a  national  bank  from  making  a  loan 
on  real-estate  security,  but  held  that  the  vio- 
lation of  the  statute  by  the  bank  was  a  mat- 
ter of  which  the  borrower  could  not  coin- 
plain,  saying:  "We  cannot  believe  it  was 
meant  that  stockholders,  and  perhaps  depos- 
itors and  other  creditors,  should  be  punished 
and  the  borrower  rewarded,  by  giving  suc- 
cess to  this  defense  whenever  the  offensive 
ifact  shall  occur.  The  impending  danger  of 
a  judgment  of  ouster  and  dissolution  was, 
we  think,  the  check,  and  none  other,  contem- 
plated by  Congress.  That  has  been  always 
the  punishment  prescribed  for  the  wanton 
violation  of  a  charter,  and  it  may  be  made  to 
follow  whenever  the  proper  public  authority 
shall  see  fit  to  invoke  its  application.  A 


private  person  cannot,  directly  or  indirectly, 
usurp  this  function  of  the  government."  The 
doctrine  of  the  Matthew*  Caae  has  been  often 
reaffirmed.  Whitney  y.  Wymon,  101  U.  S. 
392,  397,  25  L.  ed.  1050,  1052;  Jones  v.  New 
York  Guaranty  <£  Indemnity  Co.  101  U.  S. 
022,628,25  L.  ed.  1030,1035;  FritU  v.  Palm- 
er, 132  U.  8.  282,  291,  33  L.  ed.  317,  320, 
10  Sup.  Ct  Rep.  93 ;  Logan  County  Nat. 
Bank  v.  Townsend,  139  U.  &  67,  76,  85  L. 
ed.  107,  111,  11  Sup.  Ct.  Rep.  496;  Thomp- 
son  v.  8t.  Nicholas  Nat.  Bank,  146  U.  S. 
240,  251,  36  L.  ed.  956,  961,  13  Sup.  Ct  Rep. 
66. 

By  |  5201  of  the  Revised  Statutes  it  is 
provided  that  "no  association  shall  make 
any  loan  or  discount  on  the  security  of  the 
shares  of  its  own  capital  stock,  nor  be  the 
purchaser  or  holder  of  any  such  shares,  un- 
less such  security  or  purchase  shall  be  neces- 
sary to  prevent  loss  upon  a  debt  previously 
contracted  in  good  faith;  and  stock  so  pur- 
chased or  acquired  shall,  within  six  months 
from  the  time  of  its  purchase,  be  sold  or  dis- 
posed of  at  public  or  private  sale;  or,  in  de- 
fault thereof,  a  receiver  may  be  appointed  to 
close  up  the  business  of  the  association.''^ 
"While  this  section,"  this  court  said  in  Firstei 
NatSBank  v.  Stewart,  107  U.  S.  676,  677,  27* 
L.  ed.  592,  2  Sup.  Ct  Rep.  778,  779,  "in 
terms  prohibits  a  banking  association  from 
making  a  loan  upon  the  security  of  shares  of 
its  own  stock,  it  imposes  no  penalty,  either 
upon  the  bank  or  borrower,  if  a  loan  upon 
such  security  be  made.  If,  therefore,  the 
prohibition  can  be  urged  against  the  validi- 
ty of  the  transaction  by  anyone  except  the 
government,  it  can  only  be  done  before  the 
contract  is  executed,  while  the  security  is 
still  subsisting  in  the  hands  of  the  bank.  It 
can,  then,  if  at  all,  be  invoked  to  restrain  or 
defeat  the  enforcement  of  the  security. 
When  the  contract  has  been  executed,  the  se- 
curity sold,  and  the  proceeds  applied  to  the 
payment  of  the  debt  the  courts  will  not  in- 
terfere with  the  matter.  Both  bank  and 
borrower  are  in  such  case  equally  the  sub- 
jects of  legal  censure,  and  they  will  be  left 
by  the  courts  where  they  have  placed  them- 
selves." 

These  principles  are,  in  our  judgment  ap- 
plicable to  the  case  before  us. 

The  defendant  alleged  that  he  subscribed 
for  the  fifty  shares  of  the  proposed  increase 
of  the  bank's  capital  and  deposited  in  the 
bank  the  amount  necessary  to  pay  for  the 
stock,  upon  an  understanding  with  the  bank 
that  the  amount  to  deposited  should  be  ap- 
plied in  payment  of  his  subscription  when 
all  of  the  proposed  increase  of  capital  had 
been  subscribed  for  and  paid  in,  so  that 
shares  based  upon  such  increase  could  be  le- 
gally issued.  But  this  does  not  present  the 
whole  case.  The  defendant,  having  paid  in 
the  amount  subscribed,  subsequently  accept- 
ed a  certificate  for  the  shares  subscribed  for 
by  him,  knowing,  as  he  must  be  conclusively 
presumed  to  have  known,  that  the  money 
paid  in  by  him  was  the  basis  of  such  certifi- 
cate. He  assumed  the  position,  and  claimed 
and  exercised  the  rights,  of  a  shareholder. 
He  drew  money  from  the  bank  as  dividend*  1 
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upon  his  itock.  No  understanding  which 
the  defendant  may  have  had  with  the  offi- 
cers of  the  bank  prior  to  his  completed  sub- 
scription of  stock  could,  under  the  circum- 
stances disclosed,  relieve  him  from  the  lia- 
bility attaching  to  him  as  a  shareholder,  aft- 
er he  had,  in  the  moat  unequivocal  manner, 
claimed  and  was  accorded  by  the  bank  the 
te  rights  of  a  shareholder.  It  may  be — al- 
though upon  this  question  we  express  no 

*  opinion — that  the*defendant,  by  proper  pro- 
ceedings instituted  in  good  faith  and  in  due 
time  before  the  suspension  of  the  bank,  could 
have  had  his  subscription  canceled  upon  the 
ground  that  the  whole  amount  of  the  pro- 
posed increase  of  capital  had  not  in  fact  been 
paid  in,  although  according  to  the  pleadings 
the  contrary  was  certified  by  the  Comptrol- 
ler. But  immediately  upon  the  failure  of 
the  bank  the  rights  of  creditors  attached  un- 
der i  5151,  and  a  shareholder  who  was  such 
when  the  failure  occurred  oould  not  escape 
the  individual  liability  prescribed  by  that 
section  upon  the  ground  that  the  bank  had 
issued  to  him  a  certificate  of  stock  before, 
strictly  speaking,  it  had  authority  to  do  so. 
We  concur  with  the  circuit  court  of  appeals 
in  holding  that  under  f  6142,  as  modified  by 
the  act  of  May  1st,  1886,  each  subscription 
for  portions  of  increased  capital  "when  paid 
up  in  full  becomes  valid  and  binding  until 
the  maximum  is  reached,  and  the  statute 
does  not  incorporate  into  such  subscriptions 
a  condition  that  the  subscriber  paying  his 
subscription  in  full  cannot  become  a  holder 
of  valid  stock  unless  the  maximum  amount 
of  the  proposed  increase  is  subscribed  and 
paid  for."  If  this  be  a  sound  view,  as  we 
think  it  is,  it  follows  that  one  holding  stock 
in  a  national  bank  which  is  so  far  valid  as 
to  entitle  him  to  enjoy,  and  who  is  accorded 
the  right  to  enjoy,  the  privileges  of  a  share- 
holder, as  against  the  bank,  is  a  shareholder 
upon  whom  assessments  may  be  made  in  con- 
formity with  {  5151. 

The  present  suit  is  primarily  in  the  inter- 
eat  of  creditors  of  the  bank.  It  is  based  up- 
on a  statute  designed  not  only  for  their  pro- 
tection, but  to  give  confidence  to  all  dealing 
with  national  banks  in  respect  of  their  con- 
tracts, debts,  and  engagements,  as  well  as  to 
stockholders  generally.  If  the  subscriber  be- 
came a  shareholder  in  consequence  of  frauds 
practised  upon  him  by  others,  whether  they 
be  officers  of  the  bank  or  officers  of  the  gov- 
ernment, he  must  look  to  them  for  such  re- 
dress as  the  law  authorizes,  and  is  estopped, 
as  against  creditors,  to  deny  that  he  is  a 
shareholder,  within  the  meaning  of  8  5151, 
if,  at  the  time  the  rights  of  creditors  ac- 
crued, he  occupied  and  was  accorded  the 
rights  appertaining  to  that  position. 
2    Although  this  question  has  not  arisen  in 

•  any  former  case  in^the  precise  form  in  which 
it  is  here  presented,  the  views  we  have  ex- 
pressed are  in  line  with  former  adjudica- 
tions. 

In  AapimcaU  v.  Butler,  133  U.  S.  595,  607, 
609,  33  L.  ed.  779,  783,  10  Sup.  Ct  Rep.  417, 
421,  422,  the  principal  question  was  as  to 
the  liability  under  $  5151  of  one  who  had 
subscribed  and  paid  for  a  part  of  an  author- 


ized increase  of  the  stock  of  a  national  bank, 
the  whole  amount  of  such  increase  not  hav- 
ing been  taken  up  by  subscriptions.  Refer- 
ring to  a  by-law  of  the  association  relating 
to  the  power  of  the  directors  when  there  was 
a  deficiency  in  subscriptions  arising  from  the 
failure  of  some  to  take  stock  who  had  the 
privilege  of  doing  so,  the  court,  speaking  by 
Mr.  Justice  Bradley,  said:  "There  was  no 
express  condition  that  the  individual  sub- 
scriptions should  be  void  if  the  whole  $500,- 
000  was  not  subscribed;  and,  in  our  judg- 
ment, there  was  no  implied  condition  in  law 
to  that  effect.  Each  subscriber,  by  paying 
the  amount  of  bis  subscription,  thereby  indi- 
cated that  it  was  not  made  on  any  such  con- 
dition. It  is  not  like  the  case  of  creditors 
signing  a  composition  deed  to  take  a  certain 
proportion  of  their  claims  in  discharge  of 
their  debtor.  The  fixed  amount  of  capital 
stock  in  business  corporations  often  remains 
unfilled,  both  as  to  the  number  of  shares  sub- 
scribed, and  as  to  payment  of  instalments ; 
and  the  unsubscribed  stock  is  issued  from 
time  to  time  as  the  exigencies  of  the  com- 
pany may  require.  The  fact  that  some  of 
the  stock  remains  unsubscribed  is  not  suffi- 
cient ground  for  a  particular  stockholder  to 
withdraw  his  capital.  There  may  be  cases 
in  which  equity  would  interfere  to  protect 
subscribers  to  stock  where  a  large  and  mate- 
rial deficiency  in  the  amount  of  capital  con- 
templated has  occurred.  But  such  cases 
would  stand  on  their  own  circumstances.  It 
could  hardly  be  contended  that  the  present 
oase,  in  which  more  than  92  per  cent  of  the 
contemplated  increase  of  capital  was  actual- 
ly subscribed  and  paid  in,  would  belong  to 
that  category.  In  Minor  v.  Mechanics' 
Sauk,  1  Pet.  46,  7  L.  ed.  47,  only  $320,000 
out  of  $500,000  of  capital  authorized  by  the 
charter  was  subscribed  in  good  faith,  but  the 
court  did  not  regard  this  deficiency  in  the 
subscriptions  as  at  all  affecting  the  status 
of  the  corporation,  or  the  validity  of  its 
operations.  Some  reliance  is  placed  on  then 
words  of  the  act  of  Congress  whicr  author-^ 
izes  an  increase  of  capital  within 'the  maxi-* 
mum  prescribed  in  the  articles  of  associa- 
tion. They  are  found  in  §  5142  of  the  Re- 
vised Statutes,  which  declares  that  any  bank- 
ing association  may,  by  its  articles,  provide 
for  an  increase  of  its  capital  from  time  to 
time,  but  adds,  'no  increase  of  capital  shall 
be  valid  until  the  whole  amount  of  such  in- 
crease is  paid  in,  and  notice  thereof  has  been 
transmitted  to  the  Comptroller  of  the  Cur- 
rency, and  his  certificate  obtained  specifying 
the  amount,'  etc  This  clause  would  have 
been  violated  by  an  issue  of  $500,000  of  new 
stock,  when  only  $461,300  was  paid  in;  but 
not  by  an  issue  of  the  exact  amount  that  was 
paid  in.  The  clause  in  question  was  intend- 
ed to  secure  the  actual  payment  of  the  stock 
subscribed,  and  so  as  to  prevent  what  is 
called  watering  of  stock.  In  the  present 
case  the  statute  was  strictly  and  honestly 
complied  with.  The  argument  of  the  defend- 
ant asks  too  much.  It  would  apply  to  the 
original  capital  of  a  company  as  well  as  to 
an  increase  of  capital.  And  will  it  do  to 
say,  after  a  company  has  been  organized  and 
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gone  into  business,  and  dealt  with  the  pub- 
lic, that  its  stockholders  may  withdraw  their 
capital  and  be  exempt  from  statutory  liabili- 
ty to  creditors,  if  they  can  show  that  the 
capital  stock  of  the  company  was  not  all  sub- 
scribed?" Again:  "The  stock  was  lawful- 
ly created,  the  defendant  subscribed  for  the 
shares  in  question  and  paid  for  them,  and  re- 
ceived his  certificate ;  and  nothing  was  after- 
wards done  by  the  directors,  the  Comptroller 
of  the  Currency,  or  the  stockholders  in  meet- 
ing assembled,  which  they  had  not  a  perfect 
right  to  do.  The  defendant  became  a  stock- 
holder ;  he  held  the  shares  in  question  when 
the  bank  finally  went  into  liquidation;  and, 
of  course,  became  liable  under  §  SI 61  of  the 
Revised  Statutes  to  pay  an  amount  equal  to 
the  stock  by  him  so  held." 

In  Paeific  Nat.  Bank  v.  Eaton,  141  U.  S. 
227,  233,  234,  35  L.  ed.  702,  704,  11  Sup.  Ct 
Rep.  984,  985,  the  court,  again  speaking  by 
Mr.  Justice  Bradley,  said:  "The  defendant 
in  error  was  just  as  much  bound  by  her  sub- 
scription to  the  new  stock  as  if  the  whole 
$500,000  had  been  subscribed  and  paid  in. 
The  only  question  to  be  considered,  there- 
fore, is  whether  the  fact  that  the  defendant 
in  error  did  not  call  for  and  take  her  oertifi- 
coate  of  stock  made  any  difference  as  to  her 
y  status  as  a  stockholder.  We  cannot  see  how 
•  it  could  make  tihe*slightest  difference.  Her 
actually  going  or  sending  to  the  bank,  and 
electing  to  take  lier  share  of  the  new  stock, 
and  paying  for  it  in  cash,  and  receiving  a 
receipt  for  the  same  in  the  form  above  set 
forth,  are  acts  which  are  fully  equivalent  to 
a  subscription  to  the  stock  in  writing,  and 
the  payment  of  the  money  therefor.  She 
then  became  a  stockholder.  She  was  proper- 
ly entered  as  such  on  the  stock  book  of  the 
company,  and  her  certificate  of  stock  was 
made  out  ready  for  her  when  she  should  call 
for  it.  It  was  her  certificate.  She  could  have 
compelled  its  delivery  had  it  been  refused. 
Whether  she  called  for  it  or  not  was  a  mat- 
ter of  no  consequence  whatever  in  reference 
to  her  rights  and  duties.  The  case  is  not  like 
that  of  a  deed  for  lands,  which  has  no  force, 
and  is  not  a  deed,  and  passes  no  estate,  until 
it  is  delivered.  In  that  case  everything  de- 
pends on  the  delivery.  But  with  capital 
stock  it  is  different.  Without  express  regu- 
lation to  the  contrary,  a  person  becomes  a 
stockholder  by  subscribing  for  stock,  paying 
the  amount  to  the  company  or  its  proper  of- 
ficer, and  being  entered  on  the  stock  book  as 
a  stockholder.  He  may  take  out  a  certifi- 
cate or  not,  as  he  sees  fit.  Millions  of  dol- 
lars of  capital  stock  are  held  without  any 
certificate;  or,  if  certificates  are  made  out, 
without  their  ever  being  delivered.  A  cer- 
tificate is  authentic  evidence  of  title  to 
stock ;  but  it  is  not  the  stock  itself,  nor  is  it 
necessary  to  the  existence  of  the  stock.  It 
certifies  to  a  fact  which  exists  independently 
of  itself,  and  an  actual  subscription  is  not 
necessary.  There  may  be  a  virtual  subscrip- 
tion, deducible  from  the  acts  and  oonduct  of 
the  party."  To  the  same  effect  was  Thayer 
v.  Butler,  141  U.  S.  234,  35  L.  ed.  711,  11 
Sup.  Ot  Rep.  987. 
It  is  supposed  that  Firtt  Vat.  Bank  v. 


Hawkins,  174  U.  S.  384,  372,  43  L.  ed.  1007, 
1011,  19  Sup.  Ct  Rep.  739,  742,  is  in  oppo- 
sition to  the  views  herein  expressed.  We  do 
not  think  so.  In  the  case  referred  to  it  ap- 
peared that  the  bank,  located  at  Concord, 
New  Hampshire,  purchased,  for  purposes  of 
investment,  100  shares  of  the  stock  of  the 
Indianapolis  National  Bank,  doing  business 
at  Indianapolis,  Indiana,  and  after  such  pur- 
chase appeared  upon  the  books  of  the  latter 
bank  as  the  owner  and  holder  of  the  Bhares 
so  purchased.  The  bank  at  Indianapolis 
suspended  and  was  put  into  the  hands  of  a*, 
receiver.  The  question  presented  was  wheth-jj 
er,*in  respect  of  the  stock  standing  in  its* 
name,  the  bank  in  New  Hampshire  could  be 
held  as  a  shareholder  in  the  other  bank  un- 
der }  5151.  This  court,  following  the  deci- 
sions in  prior  cases,  including  California 
Nat.  Bank  v.  Kennedy,  167  U.  S.  3G2,  3G7, 
42  L.  ed.  198,  200,  17  Sup.  Ct.  Rep.  831,  held 
that  a  national  bank  had  no  power  or  au- 
thority to  invest  its  surplus  funds  in  the 
stock  of  another  national  bank.  It  was  also 
adjudged  that  in  the  case  of  such  a  purchase 
the  purchasing  bank  could  plead  its  want  of 
power,  and  thereby  protect  itself  against  the 
liability  imposed  upon  shareholders  by  f 
5151.  The  court  said:  "If  the  previous 
reasoning  be  sound,  whereby  the  conclusion 
was  reached  that,  by  reason  of  the  limita- 
tions and  provisions  of  the  national  banking 
statutes,  it  is  not  competent  for  an  associa- 
tion organized  thereunder  to  take  upon  it- 
self, for  investment,  ownership  of  such  stock, 
no  intention  can  be  reasonably  imputed  to 
Congress  to  subject  the  stockholders  and 
creditors  thereof,  for  whose  protection  those 
limitations  and  provisions  were  designed,  to 
the  same  liability  by  reason  of  a  void  act  on 
the  part  of  the  officers  of  the  bank,  as  would 
have  resulted  from  a  lawful  act.  It  is  ar- 
gued, on  behalf  of  the  reoeiver,  that  the  ob- 
ject of  the  statute  was  to  afford  a  speedy 
and  effective  remedy  to  the  creditors  of  a 
failed  bank,  and  that  this  object  would  be 
defeated  in  a  great  many  cases  if  the  Comp- 
troller were  obliged  to  inquire  into  the  valid- 
ity of  all  the  contracts  by  which  the  regis- 
tered shareholders  acquired  their  respective 
shares.  The  force  of  this  objection  is  not 
apparent.  It  is  doubtless  within  the  scope 
of  the  Comptroller's  duty,  when  informed  by 
the  reports  of  the  bank  that  such  an  invest- 
ment has  been  made,  to  direct  that  it  be  at 
once  disposed  of,  but  the  Comptroller's  act  in 
ordering  an  assessment,  while  conclusive  as 
to  the  necessity  for  making  it,  involves  no 
judgment  by  him  as  to  the  judicial  righto  of 
parties  to  be  affected.  While  he,  of  course, 
assumes  that  there  are  stockholders  to  re- 
spond to  his  order,  it  is  not  his  function  to 
inquire  or  determine  what,  if  any,  stockhold- 
ers are  exempted.*' 

The  difference  between  that  case  and  the 
present  one  is  apparent.   In  the  case  before 
us  there  was  no  want  of  power  in  the  defend-^ 
ant  to  subscribe  for  stock  in  the  bank  at  Se-jJ 
dalia*and  to  assume  the  position  of  a  share-* 
holder.  An  individual  may  become  a  share- 
holder in  a  national  bank  by  his  own  volun- 
tary act.   He  can,  if  he  choose,  so  aet  as  to 
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be  estopped  from  earing  that  he  is  not  a 
shareholder  and  liable  a*  such  for  the  con- 
tracts, debts,  and  engagements  of  the  bank. 
But  a  national  bank  is  without  authority  to 
use  its  funds  for  the  purchase  of  the  stock  of 
another  national  bank  merely  for  purposes 
of  investment,  and  therefore,  as  held  in  the 
Hawkins  Case,  it  could  not  under  such  cir- 
cumstances become  a  shareholder  within  the 
meaning  of  f  5161.  Of  the  powers  of  a  na- 
tional bank  under  the  statutes  providing  for 
their  creation  everyone  must  take  notice. 
Whether  a  national  bank  may  not  be  deemed 
a  shareholder,  within  the  meaning  of  }  5161, 
if  it  holds  shares  of  another  bank  as  security 
for  previous  indebtedness,  is  a  question  sug- 
gested in  former  canes,  but  not  decided,  ana 
upon  which,  in  this  case,  no  opinion  need  be 
expressed. 
The  judgment  it  affirmed. 


(181  U.  8.  218) 

INTERNATIONAL    NAVIGATION  COM- 
PANY, Petitioner, 

FARR  ft   BAILEY  *  MANUFACTURING 
COMPANY. 

Admiralty — finding  of  unseaworthiness — 
Barter  act — liability  for  failure  to  olose 
portholes. 

L  The  concurrent  decisions  of  the  two  lower 
courts  that  a  ship  was  unaeaworthy  at  the 
commencement  of  a  voyage  will  be  accepted 
by  the  Supreme  Court  of  the  United  States,  If 


there  !■  no  adequate  ground  to  conclude  that 
the  finding  was  erroneous. 
2.    Negligence  In  falling  to  have  the  portholes**01*  on  the  starboard  side  was  admitting 

-  — *_   »t  1  _.«...    Both  cov- 


balea  of  burlaps  which  were  delivered  to  the 
navigation  company  at  Liverpool,  England, 
on  board  that  steamship,  in  good  order  and 
condition,  for  carriage  to  the  manufacturing 
company  at  Philadelphia,  Upon  the  arriv- 
al of  the  steamship  at  Philadelphia  the  bur- 
laps were  found  to  have  been  damaged  by  sea, 
water.  Hie  case  was  heard  in  the  district 
court,  and  the  libel  sustained,  and  the  cause 
referred  to  a  commissioner  to  determine  the 
extent  of  the  loss.  94  Fed.  Rep.  676.  The 
navigation  company  applied  for  a  reargu- 
meiit,  which  was  had,  and  thereupon  the  li- 
bel was  dismissed.  94  Fed.  Rep.  978.  From 
this  decree  the  manufacturing  company  ap- 
pealed to  the  circuit  court  of  appeals  for  the 
third  circuit,  and  that  court,  one  of  its  mem- 
bers dissenting,  reversed  the  decree  of  the 
district  court,  and  held  the  navigation  com- 
pany liable.  39  C.  C.  A.  197,  98  Fed.  Rep. 
630.  The  case  was  then  brought  to  this 
court  on  certiorari. 

In  the  first  opinion  of  the  district  court  it 
was  stated  that — 

"In  May,  189S,  twenty  bales  of  burlaps  in 

food  condition  were  received  by  the  vessel  in 
liverpool,  consigned  to  the  libellant,  in  Phil- 
adelphia, and  a  bill  of  lading  was  given 
therefor.  The  bales  were  stowed  with  some 
other  goods  in  compartment  No.  3  of  the 
lower  steerage  deck;  but  the  compartment 
was  not  full,  only  one  tier  of  cargo,  2  or  3 
feet  high,  covering  the  floor,  so  that  access 
to  the  ports  was  very  easy  and  unobstructed. 
Four  or  five  days  after  the  vessel  left  Liver- 
pool water  was  discovered  in  the  compart- 
ment; and  when  the  hatches  were  opened,  as 
day  or  two  later,  it  was  found  that  the  after  % 


In  a  compartment  of  a  vessel  closed  when  the 
voyage  begins,  whereby  the  vessel  Is  rendered 
unaeaworthy  and  In  consequence  Injury  Is 
sustained  to  cargo  by  water  coming  through 
such  portholes  during  the  voyage,  renders 
the  shipowner  liable  under  the  Harter  act  of 
February  13,  1803  (27  Stat,  at  L.  445,  chap. 
105),  since  the  negligence  Is  not  a  mere  fault 
or  error  In  navigation  or  In  the  management 
of  the  vessel,  but  amounts  to  a  failure  to  ex- 
ercise due  diligence  to  make  the  vessel  sea- 
worthy. 


[No.  193.] 

Argued  March  It,  IS,  1901. 

22,  1901. 


Decided  April 


ON  WRIT  OF  CERTIORARI  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  to  review  a  decision 
reversing  a  decree  dismissing  a  libel  in  ad- 
miralty. Affirmed. 

See  same  case  below,  39  C.  C.  A.  197,  98 
Fed.  Rep.  630. 

Statement  by  Mr.  Chief  Justice  Fullers 
' '  This  was  an  action  brought  by  the  Farr  ft 
Bailey  Manufacturing  Company  against  the 
International  Navigation  Company,  owner  of 
the  steamship  Indiana,  in  the  district  court 
of  the  United  States  for  the  eastern  district 
of  Pennsylvania,  in  admiralty,  to  recover 
the  sum  of  $2,084.16,  for  damages  to  twenty 


water  freely  as  the  vessel  rolled, 
ers  of  the  port  were  unfastened  and  open, 
but  there  was  no  sign  of  injury  to  either  or 
to  the  surroundings  of  the  port.  No  severe 
weather  had  been  encountered,  and  no  acci- 
dent was  known  to  have  happened  to  the  ves- 
sel. The  ports  in  the  compartment  were  in- 
spected the  day  before  the  vessel  sailed,  and 
were  believed  to  be  closed ;  but  several  hours 
elapsed  between  the  time  of  inspection  and 
the  time  of  sailing.  The  libellant's  burlaps 
were  injured  by  the  water  thus  taken  into 
the  ship,  and  the  present  suit  has  been 
brought  to  determine  the  respondent's  liabil- 
ity." 

"We  have  little  difficulty  in  coming  to  the 
conclusion  that  the  vessel  was  a  staunch 
boat,  properly  manned,  equipped,  and  sup- 
plied, and  that  she  was  in  all  respects  fit  for 
the  voyage,  except  in  the  one  respect  of 
which  the  libellant  complains, — the  condi- 
tion of  the  after  port  on  the  starboard  side 
in  compartment  No.  3." 

And  it  was  found  "as  a  fact,  that  the  port 
in  question  was  either  not  fastened  at  all, 
or  was  insecurely  fastened,  when  the  vessel 
left  Liverpool." 

In  the  second  opinion  it  was  said: 

"It  seems  to  me  that,  although  the  owners 
of  the  vessel  provided  the  proper  equipment 
for  the  porthole  under  consideration,  and  al- 
though the  failure  to  close  it  properly  was 
due  to  negligence  in  the  use  of  such  equip- 
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ment,  nevertheless  the  result  was  unseawor- 
thiness, because  the  vessel  set  sail  with  a 
hole  in  her  side  that  was  not  only  unknown 
to  her  officers,  but  was  believed  not  to  exist. 
She  was  therefore  not  in  a  condition  to  af- 
ford due  protection  to  the  cargo  in  this  par- 
ticular compartment.  If  the  bole  had  been 
caused  by  collision  while  she  lay  at  her 
berth,  and  she  had  been  sent  upon  her  voyage 
without  repair,  it  could  not  be  successfully 
asserted  that  she  was  seaworthy,  although 
the  proper  tools  and  materials  might  have 
been  among  the  ship's  stores,  and  the  failure 
to  repair  might  be  properly  said  to  have  been 
due  to  negligence  in  failing  to  use  the  equip- 
ment at  hand." 
h  The  circuit  court  of  appeals  said  that — 
J]  "These  goods  were  stowed  in  a  oompart- 
•  ment  on  the  lower*  steerage  deck  in  suoh 
manner  as  to  admit  of  free  access  being  had 
to  the  port  through  which  the  water  subse- 
quently entered.  This  port,  and  others  sim- 
ilarly situated,  were  inspected  on  the  day 
before  the  vessel  sailed,  and  they  were  be- 
lieved to  be  closed  and  properly  fastened; 
but.after  the  Indiana  haa  proceeded  for  four 
or  five  days  upon  her  voyage,  water  made  its 
appearance  in  the  compartment,  and  a  day 
or  two  later  investigation  disclosed  that  both 
the  glass  cover  and  the  iron  dummy  of  the 
port  in  question  were  open,  and  that  through 
this  opening  the  water  was  admitted.  There 
had  been  no  severe  weather,  no  accident  was 
known  to  have  happened,  and  the  port,  its 
covers,  fastenings,  and  surroundings,  did  not 
appear  to  have  been  in  any  way  broken  or 
impaired." 
And  found  as  to  the  port: 
"The  impression  made  upon  us  by  the  evi- 
dence is  that  it  was  probably  closed,  but,  be 
this  as  it  may,  certain  it  is  that  it  was  not 
securely  fastened;  and  we  are  of  opinion 
that,  by  reason  of  this  fact,  the  vessel  was 
unsea  worthy." 

Uessra.  J.  Rodnu  Paul  and  Biddle  & 
Word  for  petitioner. 

Messrs.  John  F.  Lewis  and  Horace  L. 
Cheyney  for  respondent. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Counsel  for    petitioner  states  that  the 

?uestion  raised  on  this  record  is:  "Was  the 
ndiana  unseaworthy  at  the  time  of  begin- 
ning her  voyage  from  Liverpool  to  Philadel- 
phia, or  was  the  failure  to  securely  fasten 
the  port  covers  and  keep  them  fastened  a 
fault  or  error  in  the  management  of  the  ves- 
sel under  the  exemption  of  the  'Harter 
»ctt"'t 


*  The  courts  below  concurred  in  the  conclu-* 
sion  that  the  Indiana  was  unseaworthy  when 
she  sailed  because  of  the  condition  of  the 
porthole,  but  the  district  judge  on  the  rear- 
gument  felt  constrained  to  yield  his  individ- 
ual convictions  to  the  rule  he  understood  to 
have  been  laid  down  in  The  Silvia,  171  U. 
8.  402,  43  L.  ed.  241,  19  Sup.  Ct  Rep.  7. 

The  Silvia  was  decided,  as  all  these  cases 
must  be,  upon  its  particular  facts  and  cir- 
cumstances. The  case  is  thus  stated  by  Mr. 
Justice  Gray,  who  delivered  the  opinion  of 
the  court:  g 

"The  Silvia,  with  the  sugar  in  her  lower* 
hold,  sailed  from*Matanzas  for  Philadelphia* 
on  the  morning  of  February  16,  1894.  The 
compartment  between  decks  next  the  fore- 
castle had  been  fitted  up  to  carry  steerage 
passengers,  but  on  this  voyage  contained 
only  spare  sails  and  ropes  and  a  small  quan- 
tity of  stores.  This  compartment  had  four 
round  ports  on  each  side,  which  were  about 
8  or  9  feet  above  the  water  line  when  the  ves- 
sel was  deep-laden.  Each  port  was  8  inches 
in  diameter,  furnished  with  a  cover  of  glass 
%  of  an  inch  thick,  set  in  a  brass  frame,  as 
well  as  with  an  inner  cover  or  dummy  of 
iron.  When  the  ship  sailed  the  weather  was 
fair,  and  the  glass  covers  were  tightly  closed, 
but  the  iron  covers  were  left  open  in  order 
to  light  the  compartment  should  it  be- 
come necessary  to  get  anything  from  it, 
and  the  hatches  were  battened  down,  but 
could  have  been  opened  in  two  minutes  by 
knocking  out  the  wedges.  In  the  afternoon 
of  the  day  of  sailing,  the  ship  encountered 
rough  weather,  and  the  glass  cover  of  one 
of  the  ports  was  broken, — whether  by  the 
force  of  the  seas  or  by  floating  timber  or 
wreckage  was  wholly  a  matter  of  conjecture, 
— and  the  water  came  in  through  the  port, 
and  damaged  the  sugar." 

And  again: 

"Hut  the  contention  that  the  Silvia  was 
unseaworthy  when  she  sailed  from  Matan- 
zas  is  unsupported  by  the  facts.  The  test  of 
seaworthiness  is  whether  the  vessel  is  rea- 
sonably Gt  to  carry  the  cargo  which  she  has 
undertaken  to  transport  The  portholes  of 
the  compartment  in  question  were  furnished 
both  with  the  usual  glass  covers  and  with 
the  usual  iron  shutters  or  dead  lights;  and 
there  is  nothing  in  the  case  to  justify  an  in- 
ference that  there  was  any  defect  in  the  con- 
struction of  either.  When  she  began  her 
voyage,  the  weather  being  fair,  the  glass  cov- 
ers only  were  shut,  and  the  iron  ones  were 
left  open  for  the  purpose  of  lighting  the 
compartment  Although  the  hatches  were 
battened  down  they  could  have  been  taken 
off  in  two  minutes,  and  no  cargo  was  stowed 


tAct  of  February  13,  1893  (27  Stat,  at  L. 
445,  cbap.  105),  entitled  "Ad  Act  Relating  to 
Navigation  of  Vessels,  Bills  of  Lading,  and  to 
Certain  Obligations,  Duties,  and  Rights  In  Con- 
nection wltb  the  Carriage  of  Property."  The 
1st,  2d,  and  Sd  sections  read: 

"Be  It  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Ameri- 
ca In  Congress  assembled.  That  It  shall  not  be 
lawful  for  the  manager,  agent,  master,  or  owner 
•f  any  vessel  transporting  merchandise  or  prop- 
erty from  or  between  ports  of  the  United  States 


and  foreign  ports  to  Insert  in  any  bill  of  lading 
or  shipping  document  any  clause,  covenant,  or 
agreement  whereby  it,  he,  or  they  shall  be  re- 
lieved from  liability  for  loss  or  damage  arising 
from  negligence,  fault,  or  failure  In  proper  load- 
ing, stowage,  custody,  care,  or  proper  delivery 
of  any  and  all  lawful  merchandise  or  property 
committed  to  Its  or  their  charge.  Any  and  all 
words  or  clauses  of  such  Import  Inserted  In  bills 
of  lading  or  shipping  receipts  shall  be  null  and 
void  and  of  no  effect 

"Sec.  2.  That  It  shall  not  be  lawful  for  any 
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against  the  porta  ao  as  to  prevent  or  embar- 
rass access  to  them  in  ease  a  change  of 
weather  should  make  it  necessary  or  proper 
to  close  the  iron  shutters.  Had  the  cargo 
J  been  so  stowed  as  to  require  much  time  and 
3  labor  to  shift  or  remove  it  in  order  to  get 
*  at  the  ports,  the  fact'that  the  iron  shutters 
were  left  open  at  the  beginning  of  the  voy- 
age might  have  rendered  the  ship  unsea- 
worthy.  But  as  no  cargo  was  so  stowed,  and 
the  ports  were  in  a  place  where  these  shut- 
ters  would  usually  be  left  open  for  the  ad- 
mission of  light,  and  could  be  speedily  got 
at  and  closed  if  occasion  should  require, 
there  is  no  ground  for  holding  that  the  ship 
was  unseaworthy  at  the  time  of  sailing." 

In  the  present  case  the  compartment  in 
which  the  burlaps  were  stowed  was  used  ex- 
clusively as  a  cargo  hold;  the  glass  and  iron 
covers  were  intended  to  be  securely  closed 
before  any  cargo  was  received;  the  persons 
whose  duty  it  was  to  close  them  or  see  that 
they  were  closed  supposed  that  that  had  been 
properly  done;  and  the  hatches  were  bat- 
tened down  with  no  expectation  that  any 
more  attention  would  be  given  to  the  port 
covers  during  the  voyage ;  but  in  fact  the 
port  was  not  securely  covered,  and  there  was 
apparently  nothing  to  prevent  the  influx  of 
water,  even  under  conditions  not  at  all  ex- 
traordinary, the  port  being  only  2  or  3  feet 
above  the  water  line. 

We  are  of  opinion  that  the  difference  in 
the  facts  between  the  two  cases  was  such 
that  the  court  of  appeals  was  at  liberty  to 
reach  a  different  result  in  this  case  from 
that  arrived  at  in  The  Silvia.  The  latter  de- 
cision simply  demonstrated  the  justness  of 
Lord  Blackburn's  observation  in  Steel  v. 
State  Line  S.  S.  Co.  L.  R.  3  App.  Cas.  72, 
that  the  question  whether  a  ship  is  reason- 
ably fit  to  carry  her  cargo  must  be  "deter- 
mined upon  the  whole  circumstances  and  the 
whole  evidence." 

On  the  question  of  fact  in  this  case,  we 
have  the  concurrent  decisions  of  the  two 
courts  that  the  Indiana  was  unseaworthy  at 
the  commencement  of  the  voyage,  and  as  we 
find  no  adequate  ground  to  conclude  that  the 
finding  was  erroneous,  the  settled  doctrine 
that  tt  should  be  accepted  is  applicable. 
The  Carib  Prince,  170  U.  S.  655,  sub  nom. 
Wuppermann  v.  The  Carib  Prince,  42  L.  ed. 
1181,  18  Sup.  Ct.  Rep.  753. 
But  it  is  contended  that  in  spite  of  the 


fact  that  the  condition  of  the  porthole 
dered  the  ship  unseaworthy  when  she  sailed, 
the  omission  to  securely  cover  it  was  a  fault 
or  error  in  management  and  within  the  ex- 
emption of  the  3d  section  of  the  Harter  act. 
The  proposition  is  that  if  the  owner  pro-g 
vides  a  vessel  properly  constructed  ande* 
equipped,  he  is  exempted  from*liability,  no* 
matter  how  unseaworthy  the  vessel  may  ac- 
tually be,  at  the  commencement  of  the  voy- 
age, through  negligent  omission  or  commis- 
sion in  the  use  of  the  equipment  by  the  own- 
er's servants.  Or,  to  put  it  in  another  way, 
if  the  unseaworthiness  is  not  the  result  of 
error  or  fault  in  management,  the  3d  section 
does  not  apply,  and  even  if  it  were,  the  ex- 
emption still  cannot  obtain  unless  it  appears 
that  the  owner  used  due  diligence  to  make 
the  vessel  seaworthy.  And  it  is  said  that 
the  owner  does  exercise  such  diligence  by 
providing  a  vessel  properly  constructed  and 
equipped,  and  that  while  he  is  responsible 
for  the  misuse  or  nonuse  of  the  structure  or 
equipment  by  his  "shore"  agents,  he  exer- 
cises due  diligence  by  the  selection  of  com- 
petent ''sea"  agents,  and  that  he  is  not  re- 
sponsible for  the  acts  of  the  latter,  although 
they  produce  unseaworthiness  before  tie 
commencement  of  the  voyage. 

We  cannot  accede  to  a  view  which  so  com- 
pletely destroys  the  general  rule  that  sea- 
worthiness at  the  commencement  of  the  voy- 
age is  a  condition  precedent,  and  that  fault 
in  management  is  no  defense  when  there  is 
lack  of  due  diligence  before  the  vessel  breaks 
ground. 

We  do  not  think  that  a  shipowner  exer- 
cises due  diligence  within  the  meaning  of  the 
act  by  merely  furnishing  proper  structure 
and  equipment,  for  the  diligence  required  is 
diligence  to  make  the  ship  in  all  respects 
seaworthy;  and  that,  in  our  judgment, 
means  due  diligence  on  the  part  of  all  the 
owner's  servants  in  the  use  of  the  equipment, 
before  the  commencement  of  the  voyage  and 
until  it  is  actually  commenced. 

The  ruling  in  Dobell  v.  Steamship  Ross- 
more  Co.  [1805]  2  Q.  B.  408,  is  in  point 
The  Rossmore  left  Baltimore  with  a  port  im- 
properly caulked,  which  rendered  the  vessel 
unseaworthy,  through  the  negligence  of  the 
ship's  carpenter,  who  was  a  competent  per- 
son. Sea  water  entered  through  this  port 
and  damaged  the  cargo.  The  bill  of  lading 
incorporated  the  Harter  act  by  reference, 


vessel  transporting  merchandise  or  property 
from  or  between  ports  of  the  United  States  of 
America  and  foreign  ports,  her  owner,  master, 
agent,  or  manager,  to  Insert  in  any  bill  of  lad- 
ing or  shipping  document  any  covenant  or 
agreement  whereby  the  obligations  of  the  owner 
or  owners  of  said  vessel  to  exercise  doe  dili- 
gence, properly  equip,  man.  provision,  and  out- 
fit said  vessel,  and  to  make  said  vessel  sea- 
worthy and  capable  of  performing  her  Intended 
voyage,  or  whereby  the  obligations  of  the  mas- 
ter, officers,  agents,  or  servants  to  carefully 
handle  and  stow  her  cargo  and  to  can  for  and 
properly  deliver  same,  shall  In  anywise  be  less- 
ened, weakened,  or  avoided. 

"Sec.  8.  That  If  the  owner  of  any  vessel 
transporting  merchandise  or  property  to  or 
from  any  port  In  the  United  States  of  America 
shall  exercise  due  diligence  to  make  the  said 
81  8.  C— 38. 


vessel  In  all  respects  seaworthy  and  properly 
manned,  equipped,  and  supplied,  neither  the  ves- 
sel, her  owner  or  owners,  agent,  or  charterers 
shall  become  or  be  held  responsible  for  damage 
or  loss  resulting  from  faults  or  errors  In  navi- 
gation or  in  the  management  of  said  vessel, 
nor  shall  the  vessel,  her  owner  or  owners,  char- 
terers, agent,  or  master  be  held  liable  for  losses 
arising  from  dangers  of  the  sea  or  other  navi- 
gable waters,  acts  of  God,  or  public  enemies,  or 
the  Inherent  defect,  quality,  or  vice  of  the  thing 
carried,  or  from  Insufficiency  of  package  or  sels- 
ure  under  legal  process,  or  for  loss  resulting 
from  any  act  or  omission  of  the  shipper  or 
owner  of  the  goods,  his  agtnt  or  representative, 
or  from  saving  or  attempting  to  save  life  or 
property  at  sea,  or  from  any  deviation  In  ren- 
dering such  service." 
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and  it  wag  held,  as  correctly  stated  in  the 
syllabus,  that  "to  exempt  the  shipowner 
from  liability  it  was  not  sufficient  merely  to 
show  that  he  had  personally  exercised  due 
•diligence  to  make  the  vessel  seaworthy,  but 
fj  that  it  must  be  shown  that  those  persons 

•  whom  he  employed  to  act  for  him  m'this 
respect  had  exercised  due  diligence ;  and  that 
therefore  the  negligence  of  the  ship's  car- 
penter prevented  the  exemption  from  apply- 
ing, and  the  shipowner  was  liable." 

The  obligation  of  the  owner  is,  in  the  lan- 
guage of  f  2  of  the  act,  "to  exercise  due  dili- 
gence, to  properly  equip,  man,  provision,  and 
outfit  said  vessel,  and  to  make  said  vessel 
seaworthy  and  capable  of  performing  her  in- 
tended voyage;"  and  that  obligation  was  not 
discharged  when  this  vessel  sailed  with  a 
hole  in  her  side,  under  the  circumstances  dis- 
closed, whether  the  duty  of  seeing  that  it 
was  closed  devolved  on  officers  of  the  ship, 
or  the  foreman  of  the  stevedores,  or  on  all  of 
them.  The  obligation  was  to  use  due  diligence 
to  make  her  seaworthy  before  she  started  on 
her  voyage,  and  the  law  recognizes  no  dis- 
tinction founded  on  the  character  of  the  serv- 
ants employed  to  accomplish  that  result. 

We  repeat  that,  even  if  the  loss  occur 
through  fault  or  error  in  management,  the 
exemption  cannot  be  availed  of  unless  the 
vessel  was  seaworthy  when  she  sailed,  or  due 
diligence  to  make  her  so  had  been  exercised; 
and  it  is  for  the  owner  to  establish  the  ex- 
istence of  one  or  the  other  of  these  condi- 
tions. The  word  "management"  is  not  used 
without  limitation,  and  is  not,  therefore,  ap- 
plicable in  a  general  sense  as  well  before  as 
after  sailing. 

It  is,  of  course,  not  to  be  understood  as  in- 
timated that  failure  to  close  portholes  nec- 
essarily creates  unseaworthiness.  That  de- 
pends on  circumstances,  and  we  accept  the 
finding  of  the  district  court  and  of  the  court 
of  appeals,  that  it  did  so  under  the  circum- 
stances of  this  case. 

Nor  do  we  say  that  the  liability  rests  alone 
on  the  ignorance  of  the  officers  that  the  port 
covers  were  not  securely  fastened.  This  is 
not  a  case  where  it  appears  that  the  port 
would  ordinarily  have  been  left  open,  to  be 
closed  as  the  exigency  might  require,  and 
where  failure  to  close  it  during  the  voyage 
might  be  an  error  or  fault  in  management. 
The  importance  of  this  point  is  well  illus- 
trated by  Dallas,  J.,  in  the  court  of  appeals, 
thus:  "But  in  the  present  case  the  port  in 
question  was  not  designedly  left  open,  and 
i*  its  shutters  ought  not  to  have  been  left  un- 
g  fastened.    They  would  not  'usually  be  left 

*  open  for  the'admission  of  light,'  or  for  any 
purpose.  They  were  believed  by  all  con- 
cerned to  have  been  securely  closed,  and  that 
they  would  remain  so  throughout  the  voyage. 
It  was  neither  intended  nor  expected  that 
they  would  require  or  receive  any  attention 
at  sea.  It  was  not  supposed  that  any  con- 
trol of  them  in  the  course  of  navigation  and 
management  would  be  necessary,  and  no 
duty  to  exercise  control  existed,  simply  be- 
cause no  need  nor  occasion  for  it  could  have 
been  foreseen  or  perceived." 

Decree  affirmed. 


(181  U.  B.  198) 

R.  RASMUSSEN,  Plff .  in  Err* 
v. 

STATE  OF  IDAHO. 

Error  to  state  court — question  under  state 
Constitution — sheep  quarantine  law — ef- 
fect on  interstate  commerce. 

1.  A  decision  of  the  supreme  court  of  a  state 
declaring  that  there  Is  no  conflict  between  a 
statute  and  the  Constitution  of  the  state  Is 
conclusive  of  that  fact  In  the  Supreme  Court 
of  the  United  States. 

2.  The  Idaho  sheep  quarantine  act  of  March 
18,  1809,  authorising  the  governor,  when  he 
has  reason  to  believe  that  there  Is  an  epidem- 
ic infectious  disease  of  sheep  in  localities 
outside  the  state,  to  Investigate  the  matter, 
and.  If  he  finds  that  the  disease  exists,  to 
make  a  proclamation  declaring  such  localities 
infected  and  prohibiting  the  introduction 
therefrom  of  sheep  into  the  state,  except  un- 
der such  restrictions  as,  after  consultation 
with  the  state  sheep  Inspector,  he  may  deem 
proper, — is  within  the  police  power  of  the 
state,  and  Is  not  In  violation  of  the  Federal 
Constitution  as  a  regulation  of  Interstate 
commerce. 

[No.  215.] 

Submitted  March  IS,  1901.   Decided  April 

te,  looi. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  decision  affirm- 
ing a  conviction  for  unlawfully  bringing 
sheep  into  the  state  from  an  infected  dis- 
trict.  A  (firmed. 

See  same  case  below,  59  Pac  933. 

Statement  by  Mr.  Justice  Brewen 

On  March  13,  1809,  the  legislature  of  Ida- 
ho passed  an  act  the  1st  section  of  which  con- 
tains the  following: 

"Whenever  the  governor  of  the  state  of 
Idaho  has  reason  to  believe  that  scab  or  any 
other  infectious  disease  of  sheep  has  become 
epidemic  in  certain  localities  in  any  other 
state  or  territory,  or  that  conditions  exist 
that  render  sheep  likely  to  convey  disease,  he 
must  thereupon,  by  proclamation,  designate 
such  localities,  and  prohibit  the  importations 
from  them  of  any  sheep  into  the  state,  except* 
under  such  restrictions  as,  after  Consultation* 
with  the  state  sheep  inspector,  he  may  deem 
proper."    Session  Laws  Idaho,  1899,  p.  452. 

Subsequent  provisions  of  the  statute  pre- 
scribed penalties  for  its  violation.  On  April 
12,  1S99,  the  governor  of  Idaho  issued  the 
following  proclamation: 

Proclamation. 
Scheduling  Certain  Localities  on  Account  of 
Scab  or  Scabbies. 
State  of  Idaho,  Executive  Office. 
Whereas,  I  have  received  statements  from 
reliable  wool  growers  and  stock  raisers  of 
the  state  of  Idaho,  said  statements  being 
supplemented  by  affidavits  of  reputable  per- 
sons, all  to  the  effect  that  the  disease  known 
as  scab  or  scabbies  is  epidemic  among  sheep 
in  certain  localities  or  districts,  viz.,  in  the 
county  of  Cache,  state  of  Utah,  the  county 
of  Box  Elder,  in  the  state  of  Utah,  and  the 
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county  of  Elko,  in  the  state  of  Nevada;  and, 
Whereas,  it  is  known  that  sheep  from  said 
districts  are  annually  moved,  driven,  or  im- 
ported into  the  state  of  Idaho,  and  if  so 
moved  would  thereby  spread  infection  and 
disease  on  the  ranges  and  among  the  sheep 
of  this  state,  which  act  would  result  in  great 
disaster: 

Now,  therefore,  I,  Frank  Steunenberg,  gov- 
ernor of  the  state  of  Idaho,  by  virtue  of  au- 
thority in  me  vested,  and  after  due  consulta- 
tion with  the  state  sheep  inspector,  do  here- 
by prohibit  the  importation,  driving,  or 
moving  into  the  state  of  Idaho  of  all  sheep 
now  being  held,  herded,  or  ranged  within 
•aid  infected  districts,  viz.,  the  county  of 
Cache,  in  the  state  of  Utah,  the  county  of 
Box  Elder,  in  the  state  of  Utah,  and  the  coun- 
ty of  Elko,  in  the  state  of  Nevada,  or  which 
may  hereafter  be  held,  herded,  or  ranged 
within  said  infected  districts,  for  a  period  of 
sixty  days  from  and  after  the  date  of  this 
proclamation;  after  the  termination  of  said 
sixty  days  sheep  can  be  moved  into  this  state 
only  upon  compliance  with  the  laws  of  the 
state  of  Idaho  regarding  the  inspection  and 
dipping  of  sheep. 

Under  this  statute  and  the  accompanying 
proclamation  the  plaintiff  in  error  was  ar- 
e  rested,  tried,  and  convicted  in  the  district 
§  court  of  the  fifth  judicial  district  sitting  in 
•  and  for  the«w>unty  of  Oneida,  state  of  Idaho. 
His  conviction  was  sustained  by  the  supreme 
court  of  the  state  (59  Pac  933),  and  to  re- 
verse such  judgment  of  conviction  this  writ 
of  error  was  sued  out. 

Messrs.  Arthur  Brown  and  Henry  P. 
Henderson  for  plaintiff  in  error. 

Messrs.  Samuel  H.  Hays  and  Frank 
Martin,  Attorney  General  of  Idaho,  for  de- 
fendant in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  judgment  of  the  supreme  court  of 
Idaho  establishes  that  there  is  no  conflict  be- 
tween this  legislation  and  the  Constitution 
of  the  state,  and  it  is  not  within  the  prov- 
ince of  this  court  to  review  that  question. 
Merchants'  <t  Mfrs.  Bank  v.  Pennsylvania, 
107  U.  S.  461,  42  Ik  ed.  236,  17  Sup.  Ct  Rep. 
829,  and  cases  cited  in  the  opinion. 

The  single  question,  therefore,  for  our  con- 
sideration, is  whether  this  legislation  con- 
flicts with  the  Federal  Constitution.  Plain- 
tiff in  error  relies  largely  on  Hannibal  A  St. 
J.  R.  Co.  v.  Busen,  95  U.  S.  465,  24  L.  ed. 
627.  In  that  case  the  validity  of  an  act  of 
the  state  of  Missouri  was  presented.  The  act 
provided  that  "no  Texas,  Mexican,  or  Indian 
cattle  shall  be  driven  or  otherwise  conveyed 
into  or  remain  in  any  county  in  this  state 
between  the  1st  day  of  March  and  the  1st 
day  of  November  in  each  year  by  any  per- 
son or  persons  whatsoever."  It  was  held  to 
be  in  conflict  with  the  constitutional  grant 
of  power  to  Congress  to  regulate  commerce 
between  the  states.  In  the  opinion  the  po- 
lice power  of  the  state,  the  power  by  which 
the  state  prevents  the  introduction  into  its 


midst  of  noxious  articles,  was  fully  recog- 
nised, but  attention  was  called  to  the  fact 
that  there  was  an  absolute  prohibition  of  the 
bringing  in  of  Texas,  Mexican,  or  Indian  cat. 
tie  during  eight  months  of  the  year,  without 
reference  to  the  actual  condition  of  the  cat- 
tle; and  it  was  said: 

"Tried  by  this  rule,  the  statute  of  Mis- 
souri is  a  plain  intrusion  upon  the  exclusive 
domain  of  Congress.  It  is  not  a  quarantine* 
law.  It  is  not  an  inspection  law.  It  says* 
to  all  natural'persons  and  to  all  transport*-* 
tion  companies,  *You  shall  not  bring  into  the 
state  any  Texas  cattle  or  any  Mexican  cattle 
or  Indian  cattle,  between  March  1  and  De- 
cember [November]  1  in  any  year,  no  matter 
whether  they  are  free  from  disease  or  not; 
no  matter  whether  they  may  do  an  injury  to 
the  inhabitants  of  the  state  or  not.  .  .  . 
Suoh  a  statute,  we  do  not  doubt,  it  is  beyond 
the  power  of  a  state  to  enact.  To  hold  oth- 
erwise would  be  to  ignore  one  of  the  leading 
objects  which  the  Constitution  of  the  United 
States  was  designed  to  secure."  p.  473,  L. 
ed.  531. 

It  will  be  perceived  that  the  act  was  an 
absolute  prohibition  operative  during  eight 
months  of  each  year.  It  was  an  act  contin- 
uous in  its  force;  provided  for  no  inspection; 
and  was  predicated  on  the  assumption  that 
the  state  had  the  right  to  exclude  for  two 
thirds  of  each  year  the  introduction  of  all 
those  kinds  of  cattle,  sick  or  well,  and  wheth- 
er likely  to  distribute  disease  or  not. 

In  the  case  before  us  the  statute  makes  no 
absolute  prohibition  of  the  introduction  of 
sheep,  but  authorizes  the  governor  to  inves- 
tigate the  condition  of  sheep  in  any  locality, 
and,  if  found  to  be  subject  to  the  scab  or 
any  epidemic  disease  liable  to  be  communi- 
cated to  other  sheep,  to  make  such  restric- 
tion on  their  introduction  into  the  state  as 
shall  seem  to  him,  after  conference  with  the 
state  sheep  inspector,  to  be  necessary.  The 
Executive  acted  on  the  authority  thus  con- 
ferred, and.  after  consultation  with  the  state 
sheep  inspector  and  examination  of  the  mat- 
ter, found  that  the  scab  was  epidemic  in  cer- 
tain localities  in  Utah  and  Nevada,  and  that 
if  sheep  from  those  localities  were  moved 
therefrom  into  Idaho  they  would  spread  in- 
fection and  disease  among  the  sheep  of  the 
state,  and  thereupon  forbade  the  introduc- 
tion of  sheep  from  such  localities  for  the 
space  of  sixty  days.  It  will  be  perceived 
that  this  is  not  a  continuous  act,  operating 
year  after  year  irrespective  of  any  examina- 
tion as  to  the  actual  facte,  but  is  one  con- 
templating in  every  case  investigation  by  the  . 
chief  executive  of  the  state  before  any  order 
of  restraint  is  issued.  Whether  such  re- 
straint shall  be  total  or  limited,  and  for 
what  length  of  time,  are  matters  to  be  deter- 
mined by  him  upon  full  consideration  of  the 
condition  of  the  sheep  in  the  localities  sup-g 
posed  to  be  affected.  The  statute  was  an® 
aot*of  the  state  of  Idaho,  contemplating  sole-* 
ly  the  protection  of  its  own  sheep  from  the 
introduction  among  them  of  an  infectious 
disease,  and  providing  for  only  such  re- 
straints upon  the  introduction  of  sheep  from 
other  states  as  in  the  judgment  of  the  stats 
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wm  absolutely  necessary  to  prevent  the 
spread  of  disease.  The  act  therefore  is  very 
different  from  the  one  presented  in  Hannibal 
A  St.  J.  R.  Co.  v.  Uuven,  95  U.  8.  465,  24  L. 
•4.  587,  and  U  fairly  to  be  considered  a  pure- 


ly quarantine  act,  and  containing  within  its 
provisions  nothing  which  is  not  reasonably 
appropriate  therefor.  There  being  no  other 
Federal  question  in  the  case,  the  judgment 
of  tk»  Supreme  Court  of  Idaho  it  affirmed. 
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<181  U.  8.  227) 

H.  L.  BEDFORD  and  Lou  If.  Bedford,  Hii 

Wife,  Petitioner*, 
v. 

EASTERN  BUILDING  ft  LOAN  ASSO- 
CIATION OF  SYRACUSE,  New  York. 

Building  and  loan  association* — doing  busi- 
ness in  other  states — impairing  obligation 
of  contract  of — usury. 

I.  The  Issuance  of  a  certificate  of  etoek  to  • 
member  of  a  foreign  lean  association,  and 
his  application  for  a  loan,  made  before  the 
passage  of  a  statute  restricting  the  right  of 
the  association  to  do  business  In  the  state, 
constitute  a  contract,  the  obligation  of  which 
cannot  be  Impaired  by  such  statute ;  and 
therefore  a  loan  made  on  that  application 
after  the  statute  was  passed  and  to  which 
bis  contract  gave  him  a  right.  Is  valid,  not- 
withstanding the  statute. 

2.  A  contract  of  a  foreign  loan  association, 
which  la  not  usurious  under  the  laws  of  the 
state  where  the  association  Is  domiciled  and 
where  the  obligations  are  payable,  cannot  be 
attacked  for  usury  In  the  state  where  the 
land  mortgaged  la  situated. 

[No.  168.] 

Argued   January   SO,   SI,   1S01.  Decided 
April  OS,  1901. 
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N  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decision  of  a  Cir- 
cuit Court  foreclosing  a  mortgage  to  a  build- 
ing and  loan  association.  Modified  and  af- 
firmed. 

a 

U  Statement  by  Mr.  Justice  MeKenMt 
*  *  This  suit  was  brought  in  the  circuit  court 
of  the  United  States  for  the  western  district 
of  Tennessee  by  respondent  to  foreclose  a 
mortgage  executed  by  petitioners.  A  decree 
was  entered  in  favor  of  the  respondent.  88 
Fed.  Rep.  7.  There  was  an  appeal  taken  to 
the  United  States  circuit  court  of  appeals 
for  the  sixth  circuit.  From  that  court  the 
case  came  here  on  certificate.  Subsequently 
a  writ  of  certiorari  was  issued. 

The  following  are  some  of  the  material 
facts  contained  in  the  statement  of  the  cir- 
cuit court  of  appeals.  Other  facts  will  be 
stated  in  the  opinion: 

"The  Eastern  Building  &  Loan  Association 
of  Syracuse,  New  York,  is  a  corporation  or- 

? raized  under  the  laws  of  the  state  of  New 
ork  for  the  purpose  and  with  the  power  of 
conducting  a  general  building  association 
business  in  New  York  and  other  states.  Its 
plan  of  organization  is  similar  to  that  gen- 
erally adopted  by  such  associations.  Sub- 
scribers to  its  stock  pay  $1  initiation  fee  for 
each  share  of  $100,  and  76  cents  per  month 
as  dues  on  each  share,  and  certain  fines  on 
default;  and  when  the  whole  amount  of  dues 
and  dividends  paid  in  amounts  to  $100  the 
holder  is  entitled  to  withdraw  the  same. 
Borrowing  members  receive  par  value  of 
their  share*  in  advance,  and  secure  their 
compliance  with  requirements  as  to  dues, 
fines,  and  interest  by  mortgage  or  otherwise. 
Prior  to  March  26, 1891,  the  association  had 


a  soliciting  agent  in  Memphis,  Tennessee, 
whose  duty  it  was  to  solicit  persons  to  become  a 
members  of  the  association  and  to  subscribe 
to  its  stock.  The  agent  had  say* authority  to* 
accept  applications  for  membership  or  sub- 
scriptions for  stock,  but  only  the  authority 
to  transmit  them  by  mail  to  the  office  of  the 
company  in  Syracuse,  New  York,  where  they 
were  accepted  or  rejected  by  the  board  of  di- 
rectors of  the  association.  Three  months 
after  a  person  had  subscribed  for  stock,  and 
the  stock  had  been  issued  to  him,  he  was,  by 
the  by-laws  of  the  association,  permitted  to 
apply  for  an  advance  of  the  nominal  par  val- 
ue of  his  shares,  or,  in  effect,  a  loan.  This 
application  was  forwarded  through  the  so- 
liciting agent  to  the  company  at  Syracuse, 
together  with  the  certificate  of  stock,  already 
issued,  as  a  pledge  and  a  statement  of  the 
value  of  the  property  which  it  wasproposed 
to  mortgage  to  secure  the  loan.  The  appli- 
cation was  accompanied  by  a  recommenda- 
tion of  what  was  called  'the  local  board'  in 
regard  to  the  wisdom  of  the  loan.  The  local 
board  consisted  of  certain  stockholders  of  the 
association  living  at  the  applicant's  place  of 
residence,  who  had  been  elected  by  all  the 
resident  stockholders,  and  whose  duty  it  was 
to  advise  the  association  at  Syracuse  con- 
cerning the  value  of  the  property  offered  and 
the  character  of  the  applicant.  The  local 
board  had  officers,  one  of  whom  was  a  treas- 
urer, through  whom  members  might,  if  they 
desired,  forward  payments  due  to  the  asso- 
ciation at  Syracuse;  but  the  by-laws  stated 
that  in  so  doing  the  local  treasurer  was  act- 
ing aa  agent  for  the  stockholders,  and  not  for 
the  association.  Another  by-law  provided 
that  all  payments  should  be  made  to  the  sec- 
retary of  the  association  at  the  home  office, 
in  registered  letter,  express  or  money  order, 
or  drafts." 

On  the  2d  day  of  January,  1891,  H.  I.. 
Bedford,  one  of  the  petitioners,  then  being  a 
resident  of  Shelby  county,  Tennessee,  made 
application  in  due  form,  and  under  seal,  to 
become  a  member  of  the  association,  and  sub- 
scribed for  forty-six  shares  of  instalment 
stock.  He  delivered  the  application  to  the 
soliciting  agent  of  the  association  at  Mem- 
phis, to  be  forwarded  to  Syracuse.  He 
agreed  in  the  application  "to  abide  by  all 
the  terms,  conditions,  and  by-laws  contained 
or  referred  to  in  the  certificate  of  shares," 
and  to  comply  with  the  rules  and  regulations 
of  the  association ;  and  he  appointed  the  sec- 
retary of  the  association  as  proxy  to  appear o 
and  vote  on  his  shares.  * 
*  On  the  2d  of  February,  1891,  the  certificate* 
of  stock  was  issued  by  the  association  and 
sent  to  its  soliciting  agent  at  Memphis,  who, 
a  few  days  later,  handed  it  to  Bedford.  The 
certificate  was  numbered  4,773,  and  stated 
the  number  of  shares  to  be  forty-six,  and  the 
amount  $4,600 ;  date  of  maturity,  August  1, 
1897.  It  certified  that  Bedford  was  thereby 
constituted  a  member  of  the  association  and 
holder  of  forty-six  shares  therein  of  $100 
each.  "The  terms,  conditions,  and  by-laws 
printed  on  the  front  and  back"  of  the  certifi- 
cate were  made  part  of  the  contract,  and  it 
was  stated  "that  this  certificate  of  shares  is 


Digitized  by 


Google 


098 


21  SUPREME  COURT  REPORTER. 


Oct.  Ton, 


issued  to  and  accepted  by  the  holder  thereof 
opon  the  following  express  terms  and  condi- 

These  conditions  were  substantially  as  fol- 
lows: 

The  payments  of  a  monthly  instalment  of 
75  cents  on  each  share  until  it  matures  or  is 
withdrawn;  a  fine  of  10  cents  per  share  per 
month  for  each  month  if  the  payment  of  the 
instalment  shall  be  in  arrears;  declaring  the 
stock  nonforfeitable;  providing  for  its  sale 
at  auction  if  the  monthly  instalments  due 
thereon  be  in  arrears  for  six  months  or  more, 
and  providing  for  the  application  of  the  pro- 
ceeds of  the  sale  to  the  payment  of  such  in- 
stalments and  accrued  fines;  the  balance  re- 
maining, if  any,  to  be  paid  to  the  member  in 
whose  name  the  stock  stands  at  the  time  of 
sale.  "If  the  stock  brings  no  more  than 
enough  to  pay  the  accrued  fines  and  monthly 
payments,  it  shall  be  bid  in  by  the  associa- 
tion and  canceled,  and  the  amount  standing 
to  the  credit  thereof  in  the  loan  fund  shall 
be  divided  among  the  other  shares  as  profits." 

Further  conditions  of  the  stock  were  "(4) 
that  members  could  withdraw  their  monthly 
instalments  at  any  time  by  giving  thirty 
days'  notice,  and  to  receive  six  per  cent  an- 
nual interest  on  all  shares  of  six  months' 
standing  and  up  to  two  years;  the  third 
year,  7  per  cent;  any  time  after  the  third 
year  and  before  maturity,  8  per  cent;  (S) 
if  a  shareholder  died,  his  personal  represen- 
tative could  continue  or  withdraw  his  share; 
(6)  at  stated  periods  the  profits  arising  from 
interest,  premiums,  fines,  and  other  sources 
shall  be  apportioned  among  the  shares  in 
Hgood  standing;  (7)  all  payments  were  re- 
quired to  be  paid  to  an  authorized  agent,  or 
•  sent  to  the  secretary  at  the  home*effioe;  (8) 
reservation  of  a  right  in  the  association  to 
make  investigation  prior  to  approval  of 
claims;  '(9)  the  by-laws  of  this  association, 
which  are  attached  to  and  indorsed  hereon, 
are  a  part  of  this  contract,  and  such  by-laws 
and  this  certificate  ere  to  be  construed  to- 
gether as  part  of  the  contract  between  the 
association  and  the  shareholder;'  (12)  no 
shareholder  to  have  an  interest  in  the  af- 
fairs, assets,  or  funds  of  the  association,  ex- 
cept as  above  stated,  or  to  assume  liability, 
except  as  hereafter  described;  (13)  upon  the 
cessation  or  determination  of  the  contract, 
all  payments  made  thereon  shall  become  for- 
feited to  the  association;  (14)  actions  to  be 
brought  within  six  months  after  filing  proofs 
in  the  county  of  Onondaga,  in  the  state  of 
New  York;  (15)  'no  agent  has  authority  to 
change  this  contract,  and  the  association  as- 
sumes no  liability  for  any  statements  not 
contained  in  its  printed  literature.'  " 
The  certificate  concluded  as  follows: 

Given  under  the  seal  of  said  association 
at  Syracuse,  New  York,  the  second  day  of 
Feby.,  A.  d.  1891. 

H.  H.  Loomis,  President. 
[l.  ■.]  Jno.  W.  Reynolds, 

Secretary  and  Qenl  Manager. 

On  the  20th  of  March,  1891,  Bedford  made 
an  application  for  a  preference  for  an  ad- 


vance, which  was  forwarded  through  the 
same  soliciting  agent  to  Syracuse.  Bedford 
described  in  detail  the  real  estate  upon 
which  he  proposed  to  give  the  association  * 
mortgage.  This  application  was  approved 
May  18,  1891,  by  the  board  of  directors  at 
Syracuse.  Bedford  then  applied  on  June  20 
for  the  loan  in  the  letter  following: 

Application  for  an  Advance. 
To  the  Board  of  Directors  of  the  Eastern 
Building  &  Loan  Association  of  Syra- 
cuse, N.  Y. 
Gentlemen: — 

At   a  regular  meeting  of   your  board, 
held  May  18,  1891,  having  obtained  the  pref- 
erence for  an  advance  on  forty-six  shares  of 
No.  4,773  of  your  association,  at  a  premium 
of  10  per  cent,  I  now  respectfully  request  thew 
advance  be  granted.   I  hereby  agree  to  oom-Jj 
ply  with  the  charter  and*by-laws  of  your  **-• 
sedation  and  all  requirements  denned  by 
your  committee  of  the  board  of  directors. 

H.  L.  Bedford,  Applicant 
Witness:  J.  H.  T.  Martin. 

This  letter  was  accompanied  by  a  mort- 
gage to  the  association,  duly  executed  and 
acknowledged  by  Bedford  and  wife  before  a 
notary  in  Shelby  county,  Tennessee,  of  the 
land  in  that  county  previously  tendered  as 
security.  The  mortgage  had  been  duly  re- 
corded in  Shelby  county. 

The  defeasance  clause  of  the  mortgage  re- 
cited among  other  things  that  the — 
"grant  is  intended  as  security  for  the  pay- 
ment of  the  sum  of  fifty-six  hundred  eighty- 
three  and  8/100  dollars,  the  same  being  the 
principal,  interest,  and  premium  of  a  loan 
from  said  association,  which  said  loan  was 
made  pursuant  to  and  accepted  under  the 
provisions  of  the  by-laws  of  said  association, 
and  which  said  by-laws  have  been  read  by 
the  mortgagor,  H.  L.  Bedford,  and  are  made 
a  part  of  this  contract,  which  said  loan  is 
evidenced  and  secured  to  be  paid  by  seventy- 
eight  (78)  certain  promissory  notes  of  even 
date  herewith,  executed  by  the  said  H.  L.  Bed- 
ford, payable  to  the  said  association  at  its 
office  in  Syracuse  as  follows:  One  of  each 
of  said  notes  to  be  paid  on  or  before  the  last 
Saturday  of  each  and  every  month  until  all 
of  said  seventy-eight  notes  are  fully  paid,  to- 
gether with  the  interest,  and  each  of  said 
notes  after  maturity  at  the  rate  of  six  (6) 
per  cent  per  annum,  payable  semiannually, 
until  said  notes  are  fully  paid.  And  the  said 
mortgagor,  H.  L.  Bedford,  for  himself  and 
his  heirs,  executors,  administrators,  and  as- 
signs, hereby  covenants  and  agrees  with  the 
party  of  the  second  part,  its  successors  and 
assigns,  to  pay  said  principal,  interest,  and 
premiums  at  maturity  and  the  interest  ac- 
cruing on  said  notes  after  maturity,  and  all 
fines  and  penalties  that  may  be  imposed  pur- 
suant to  the  provisions  of  the  constitution 
and  by-laws  of  said  association,  and  also  to 
keep  and  perform  all  promises  and  engage- 
ments mads  and  entered  into  with  said  asso- 
ciation according  to  the  true  intent  sad  - 
meaning  of  its  by-laws  and  articles  of  aaso- 
edatias.   .   .  ... 
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t  *  The  seventy-eight  notes  were  all  of  the 
same  tenor,  mutatis  mutamdU,  as  the  follow- 
ing: 

On  or  before  the  last  Saturday  of  June, 
1893,  I  promise  to  pay  seventy-two  and  86- 
100  dollars  ($72  86/100)  to  the  order  of  the 
Eastern  Building  &  Loan  Association  at  its 
office  in  Syracuse,  N.  Y.   Value  received. 

EL  L.  Bedford. 

Bailey,  Tenn.,  May  1, 1891. 

The  business  of  the  association  in  Tennes- 
see had  been  lawful  down  to  March  26,  1891, 
when  the  following  act  passed  by  the  legis- 
lature of  Tennessee  went  into  effect: 

Chapter  122. 
An  Act  to  Amend  Chapter  31  of  the  Acts  of 
1877,  Declaring  the  Terms  on  Which  For- 
eign Corporations  Organised  for  Mining 
or  Manufacturing  Purposes  May  Carry 
on  their  Business  and  Purchase,  Hold,  and 
Convey  Real  and  Personal  Property  in 
this  State,  So  as  to  Make  the  Provisions 
of  Said  Act  Apply  to  all  Foreign  Corpora- 
tions that  May  Desire  to  Own  Property  or 
to  Do  Business  in  this  State. 
Sec.  1.  Be  it  enacted  by  the  general  assem- 
■bly  of  the  state  of  Tennessee,  That  chapter 
.11  of  the  Acts  of  1877  be  so  amended  ana  en- 
larged as  that  the  provisions  of  said  act  shall 
Apply  to  all  corporations  chartered  or  organ- 
ized under  the  laws  of  other  states  or  coun- 
tries for  any  purpose  whatsoever,  which  may 
desire  to  do  any  kind  of  business  in  this 


Sec.  2.  Be  it  further  enacted,  That  each 
and  every  corporation  created  or  organized 
under  or  by  virtue  of  any  government  other 
than  that  of  this  state,  for  any  purpose 
whatever,  desiring  to  own  property  or  carry 
on  business  in  this  state,  of  any  kind  or  char- 
acter, shall  first  file  in  the  office  of  the  sec- 
retary of  the  state  a  copy  of  its  charter,  and 
cause  an  abstract  of  same  to  be  recorded  in 
the  office  of  the  register  in  each  county  in 
which  such  corporation  desires  or  proposes 
to  carry  on  its  business  or  to  acquire  or  own 
property,  as  now  required  by  {  2  of  chapter 
31  of  Acts  of  1877. 
^  Sec.  3.  Be  it  further  enacted,  That  it  shall 
(J  be  unlawful  for  any  foreign  corporation  to  do 
?or  attempt  to  do  any  business,  or* to  own  or 
acquire  any  property  in  this  state,  without 
having  first  complied  with  the  provisions  of 
this  act;  and  a  violation  of  this  statute  shall 
subject  the  offender  to  a  fine  of  not  less  than 
$100  nor  more  than  $500,  at  the  discretion 


of  the  jury  trying  the 
Sec.  4.  Be  it  fu 


further  enacted,  That  when 
a  corporation  complies  with  the  provisions  of 
this  act  it  shall  then  be,  to  all  intents  and 
purposes,  a  domestic  corporation,  and  may 
sue  and  be  sued  in  the  courts  of  this  state, 
and  subject  to  the  jurisdiction  of  the  courts 
of  this  state,  just  as  though  it  were  created 
under  the  laws  of  this  state. 

Sec.  6.  Be  it  further  enacted,  That  when 
such  corporation  has  no  agent  in  this  state 
npon  whom  process  may  be  served  by  any 
(person  bringing  suit  against  such  corpora- 


tion, then  it  may  be  proceeded  against  by 
an  attachment  to  be  levied  upon  any  proper- 
ty owned  by  the  corporation,  and  publica- 
tion, as  in  other  attachment  cases.  But  for 
the  plaintiff  to  obtain  an  attachment  he,  his 
agent,  or  attorney,  need  only  make  oath  of 
the  justness  of  his  claim,  that  the  defendant 
is  a  corporation  organized  under  this  act, 
and  that  it  has  no  agent  in  the  county  where 
the  property  sought  to  be  attached  is  situ- 
ated upon  whom  process  can  be  served. 

Sec  0.  Be  it  further  enacted,  That  said 
chapter  31  of  the  Acts  of  1877,  except  in  so 
far  as  the  same  is  amended,  enlarged,  and 
extended  by  this  act,  be  and  the  same  is  de- 
clared to  be  in  full  force. 

Sec.  7.  Be  it  further  enacted,  That  this 
act  take  effect  from  and  after  its  passage, 
the  public  welfare  requiring  it. 

Passed  March  21,  1891. 

Upon  the  same  date  an  act  was  passed  con- 
cerning building  associations.  The  part 
thereof  relating  to  foreign  building  associa- 
tions was  as  follows  (chapter  2  of  the  Acts 
of  1891): 

See.  3.  Be  it  further  enacted,  That  no 
building  and  loan  association  organized  un- 
der the  laws  of  any  other  state,  territory,  or 
foreign  government  shall  do  business  in  this 
state  unless  said  association  shall  (deposit 
and  continually  thereafter)  keep  deposited 
in  trust  for  all  of  its  members  and  creditors^ 
with  some  responsible  trust  company,  or" 
with  some  state  officer  of  ^this  or  some  other* 
state  of  the  United  States,  mortgages  (or 
other  securities)  received  by  it  in  the  usual 
course  of  its  business  amounting  to  not  less 
than  twenty-five  thousand  ($25,000)  dollars 
nor  more  than  fifty  thousand  ($50,000)  dol- 
lars, at  the  discretion  of  the  state  treasurer. 
All  of  the  personal  obligations  of  its  mem- 
bers taken  in  the  ordinary  course  of  busi- 
ness of  such  association  and  secured  on  first 
mortgage  on  real  estate,  all  dividends  and  in- 
terest which  may  accrue  on  securities  held  in 
trust,  as  aforesaid,  by  the  trust  company  or 
the  state,  as  provided  herein,  and  all  dues  or 
monthly  payments  which  may  become  paya- 
ble on  stock  pledged  as  security  for  loans, 
the  mortgages  for  which  are  on  deposit  in 
accordance  with  the  provisions  of  this  act, 
may  be  collected  and  retained  by  the  associa- 
tion depositing  such  securities  or  mortgages 
so  long  as  such  association  remains  solvent 
and  faithfully  performs  all  contracts  with 
its  members.  Any  securities  on  deposit,  as 
provided  herein,  may  from  time  to  time  be 
withdrawn,  if  others  of  equal  value  are  sub- 
stituted therefor.  Every  building  and  loan 
association  organized  under  the  laws  of  any 
state,  territory,  or  foreign  government  shall, 
before  commencing  to  do  business  in  this 
state — 

First.  File  with  the  treasurer  of  this 
state  a  duly  authenticated  copy  of  its  char- 
ter or  articles  of  corporation. 

Second.  File  with  the  treasurer  of  this 
state  the  certificate  of  the  proper  state  offi- 
cer of  another  state  or  the  president  and 
treasurer  of  some  responsible  trust  company. 
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certifying  that  it  has  on  deposit  securities, 
not  less  than  $25,000,  taken  in  the  regular 
course  of  business  as  mentioned  in  this  act, 
in  trust  for  all  the  members  and  creditors  of 
such  building  and  loan  association. 

Third.  File  with  the  state  treasurer  a  duly 
authenticated  copy  of  a  resolution  adopted 
by  the  board  of  directors  of  suoh  association 
stipulating  and  agreeing  that  if  any  legal 
process  affecting  such  association  be  served 
on  said  state  treasurer,  and  a  copy  thereof  be 
mailed,  postage  prepaid,  by  the  party  pro- 
curing the  issuing  of  the  same,  or  his  attor- 
ney, to  said  association,  addressed  to  its 
home  office,  then  such  service  and  mailing  of 
suoh  process  shall  have  the  same  effect  as 

e  personal  service  on  said  association  of  this 

S  state. 

•  •  Fourth.  Pay  the  state  treasurer  twenty- 
five  ((25)  dollars  as  fees  for  filing  the  pa- 
pers mentioned  in  this  section. 

Sec.  7.  Be  it  further  enacted,  No  officer, 
director,  or  agent  of  any  foreign  building 
and  loan  association  shall,  in  this  state,  so- 
licit subscriptions  to  the  stock  of  such  asso- 
ciation, or  sell,  or  knowingly  cause  to  be  sold 
or  issued,  to  a  resident  of  this  state,  any 
stock  of  an  association  while  said  associa- 
tion has  not  on  deposit  securities  as  required 
by  §  3  of  this  act,  or  before  said  association 
has  complied  with  all  the  provisions  of  this 
act.  License  to  agents  of  such  companies  or 
associations  shall  be  issued  by  the  treasurer 
annually,  on  the  1st  of  January,  and  said 
treasurer  is  authorized  to  collect  from  each 
agent  for  said  license  $2  fee.  Any  violation 
hereof  shall  be  deemed  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine 
of  not  less  than  ten  dollars  or  more  than 
fifty  dollars. 

The  association  filed  its  charter  with  the 
secretary  of  state  of  Tennessee  on  the  11th 
day  of  August,  1893,  and  filed  an  abstract  of 
the  same  in  the  office  of  the  register  of  Shel- 
by county  on  August  15,  1893.  The  associa- 
tion did  not  comply  with  the  building  asso- 
ciation laws  quoted  above  in  any  respect. 

There  is  no  evidence  that  the  association 
solicited  stock  subscriptions  after  March  20, 
1891,  but  it  does  appear  that  it  made  several 
loans  of  the  same  kind  as  the  Bedford  loan 
upon  stock  already  subscribed  for,  after  that 
date. 

The  supreme  court  of  Tennessee  has  de- 
cided that  notes  and  a  mortgage  executed 
under  similar  circumstances  and  made  pay- 
able in  Minnesota  are  Minnesota  contracts, 
but  that  they  are  nevertheless  void  in  Ten- 
nessee, and  cannot  be  enforced  in  the  courts 
of  Tennessee.  United  State*  Bav.  A  L.  Co. 
v.  Miller  (Tenn.  Ch.)  47  S.  W.  17,  Affirmed 
on  appeal  by  the  supreme  court  of  Tennes- 
see, December  18,  1897,  without  written 
opinion. 

Bedford  defaulted  in  his  payments  on  the 
notes,  and  the  association  filed  a  bill  in 
equity  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Tennessee 
to  foreclose  the  mortgage  and  collect  the 
amount  due  under  his  contract.  The  de- 
fendant Bedford  answered,  averring  that  the 
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notes  and'mortgage  were  in  violation  of  the* 
above-quoted  laws  of  Tennessee,  and  were 
void,  and  could  not  be  enforced. 

Messrs.  R.  M.  Heath,  W.  O.  McLean,  and 
Bcber  J.  May  for  petitioner. 

Messrs.  Win.  Hepburn  Russell,  D.  A. 

Pierce,  TFw.  B.  Winsloxc,  J.  W.  Buchanan, 
and  H.  Dent  Minor  for  respondent. 

Mr.  Justice  MoKenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 

court: 

The  assignments  of  error,  except  one, 
present  the  question  of  the  enforceability  of 
the  notes  and  mortgage  under  the  Tennes- 
see law,  or,  as  the  question  may  be  put, 
whether  there  was  a  contract  between  the 
parties, — a  right  in  one  and  an  obligation 
in  the  other  arising  from  a  consideration 
given  and  received;  mutual  covenants  by 
which  each  party  acquired  the  right  to  that 
which  the  other  promised  or  engaged  to  do, 
and  whether  the  laws  of  Tennessee,  as  in- 
terpreted by  its  courts,  impaired  that  right. 

( 1 )  A  recapitulation  of  the  facts  in  this 
connection  will  be  useful.  The  Eastern 
Building  &  Loan  Association  was  organized 
under  the  laws  of  New  York,  and  one  of  its 
purposes  was  to  make  "advances"  to  mem- 
bers. It  had  a  capital  stock  of  $50,000,  di- 
vided into  shares  of  (100  each.  The  funds 
of  the  association  were  divided  into  two 
classes, — a  loan  fund  and  an  expense  fund. 
The  articles  of  incorporation  provided  that 
"the  loan  fund  shall  consist  of  all  receipts 
which  do  not  go  into  the  expense  fund,  as 
hereinbefore  provided,  together  with  all  in- 
terests and  accumulations  from  whatever 
source.  No  money  can  be  drawn  from  the 
loan  fund  for  any  other  purpose  than  the 
making  of  loans  on  security,  as  provided 
by  the  by-laws,  and  to  pay  amounts  due 
withdrawing  shareholders.  The  funds  of 
the  association  not  required  for  advances  on 
shares  may  be  invested  by  the  board  of  di- 
rectors in  such  securities  as  the  savings* 
banks  of  the  state  of  New  York  are  per-JJ 
mitted  to  take,  or 'deposited  at  interest  in* 
the  savings  banks,  trust  companies,  or  duly 
incorporated  banks  of  said  state,  and  which 
are  in  good  standing." 

The  articles  of  incorporation  and  the  by- 
laws also  provided  the  manner  of  becoming 
a  member  of  the  association,  the  rights  of 
a  member,  and  the  obligations  of  the  asso- 
ciation. The  entrance  fee  of  new  members 
and  new  shares  were  to  be  $1  per  share, 
monthly  dues  75  cents,  fines  for  nonpayment 
of  dues  on  unpledged  stock  20  cents.  And 
it  was  provided  by  {{  1  and  2,  article  19, 
under  the  heading  Contract  of  Members,  aa 
follows: 

Sec  1.  The  terms  and  conditions  ex- 
pressed in  the  certificate  of  stock,  in  con- 
nection with  the  application  for  member- 
ship and  the  by-laws  of  the  association,  form 
the  contract  between  the  association  and 
each  shareholder  therein. 

Sec  2.  All  persons  desiring  to  become 
shareholder*  of  this  association  must  fill 
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out,  sign,  and  deliver  to  the  secretary  an  ap- 

Slication  according  to  the  form  adopted  by 
tie  association,  which  said  application  shall 
be  a  part  of  said  application  with  this  asso- 
ciation. Such  applicant  shall  also  pay  a 
membership  fee  of  $1  per  share  for  each  and 
every  share  held  by  him. 

Sec.  10.  All  remittances  for  advance,  in- 
stalments, premiums,  monthly  instalments, 
fines  and  penalties,  interest  and  premiums, 
and  all  other  payments  shall  be  made  to  the 
secretary  of  the  association  at  the  home  of- 
fice, and  in  registered  letter,  express  or 
money  order,  or  drafts.  Individual  checks 
shall  not  be  received. 

The  other  sections  of  the  article  provide 
for  the  manner  in  which  the  loan  shall  be 
made,  upon  what  security,   interest  and 
premium,  and  covenants,  the  manner  of  pay- 
ment and  prepayment,  and  the  enforcement 
of  payment,  and  when  shares  may  be  can- 
celed and  forfeited.  "Punctuality  and  strict 
performance  on  the  part  of  all  members, 
borrowers,  and  shareholders,  in  payment  of 
fines,  dues,  interest,  loans,  and  premiums, 
care  made  the  essence  of  the  contract." 
Jj    The  articles  also  provide  with  what  the 
*  stock  shall  be  charged  "tad  to  what  it  shall 
be  subject,  the  amount  of  monthly  instal- 
ments to  be  paid,  and  when  paid,  and  when 
anu  to  what  extent  and  upon  what  terms 
shares  may  be  withdrawn,  ani  for  the  is- 
sue of  paid-up  stock. 
Article  IS  of  the  by-laws  is  as  follows: 

Loans. 

Sec  1.  Each  shareholder,  for  each  share 
named  in  their  certificate,  shall  be  entitled 
to  a  loan  of  one  hundred  dollars  from  the 
association,  provided  they  shall  first  make 
application  for  such  a  loan  upon  a  blank 
furnished  by  the  association  for  that  pur- 
pose, if  the  condition  of  the  loan  fund  in 
the  treasury  shall  warrant  it.  All  applica- 
tions for  loans  shall  be  filed  and  numbered 
consecutively  as  received,  and  be  examined 
and  approved,  or  rejected,  by  the  board  in 
their  regular  order. 

Sec.  2.  All  shares  must  be  in  force  three 
months  before  said  shareholder  shall  be  en- 
titled to  a  loan.  All  applications  for  loans 
are  part  of  the  contract  of  the  shareholders 
with  this  association.  Nothing  herein  con- 
tained shall  prevent  the  board  of  directors 
from  loaning  funds  of  the  association  to  any 
member  in  greater  sums  than  the  above  pro- 
vided, upon  approved  securities. 

On  the  2d  of  January,  1891,  Bedford  ap- 
plied to  become  a  shareholder  of  the  asso- 
ciation, and  subscribed  for  forty-six  shares 
of  instalment  stock.  The  application  was 
accepted,  and  a  certificate  of  stock  was  is- 
sued to  him  on  the  2d  of  February,  1891, 
and  on  the  20th  of  March,  1891,  he  presented 
a  written  application  for  a  loan  as  follows: 

"  do  hereby  make  application 

for  a  loan  of  forty-six  hundred  ($4,600.00) 
dollars,  for  six  and  a  half  years,  to  bear  in- 
terest at  the  rate  of  5  per  cent  per  annum. 


and  a  premium  of  S  per  cent  per  annum 
payable  on  or  before  the  last  Saturday  of 
each  month;"  and  to  secure  the  sum,  agreed 
to  give  a  mortgage  on  the  real  estate  set 
forth  in  certain  questions  and  answers 
which  accompanied  the  application,  which 
described  with  particularity  the  real  estate 
and  the  improvements  thereon,  and  stated 
that  the  loan  was  "for  investment  to  relieve 
adjoining  property."  The  property  was» 
stated  to  be  of  the  value  of  $6,000,  and  all^j 
of  his*  property  easily  to  be  worth  $40,000.* 
The  application  was  sworn  to  and  accom- 
panied by  the  affidavit  of  three  other  per- 
sons that  they  regarded  Bedford  "as  a 
prompt,  upright,  reliable  person,  pecuniarily 
responsible  for  his  contracts." 

The  application  and  report  of  the  local 
board  of  appraisers  was  received  by  the  as- 
sociation on  the  12th  of  May,  1891,  by  mail 
from  H.  B.  Martin,  the  soliciting  agent  of 
the  association.  It  was  accepted  and  a  loan 
granted  on  the  18th  of  May,  and  to  secure 
the  sanie  the  notes  and  mortgage  in  suit 
were  subsequently  executed. 

The  statutes  of  Tennessee  relied  on  as  a 
defense  were  passed  March  20,  1891;  and, 
to  repeat,  the  question  is,  Did  tbe  subscrip- 
tion to  the  stock  of  the  association,  its  is- 
suance, and  the  application  for  a  loan  in 
pursuance  of  it,  constitute  a  contract  which 
was  inviolable  by  the  state  legislature  T  We 
think  the  answer  should  be  in  the  affirma- 
tive. By  his  subscription  to  stock  of  the 
association  Bedford  became  a  member  of 
the  association,  bound  to  the  performance 
of  what  its  by-laws  and  charter  required  of 
him,  and  entitled  to  exact  the  performance 
of  what  the  by-laws  and  charter  required  of 
tbe  association.  Each  acquired  a  right  to 
what  the  other  promised,  and  there  were  all 
the  elements  of  a  contract.  We  are  com- 
pelled, therefore,  to  disagree  with  the  views 
expressed  by  the  supreme  court  of  Tennes- 
see, in  Jietc  York  Nat.  Bldg.  A  L.  Asso.  v. 
Cannon,  99  Tenn.  344,  41  S.  W.  1054,  not- 
withstanding our  high  respect  for  that 
learned  tribunal.  It  was  there  contended 
that  "Cannon,  having  become  a  stockholder 
in  the  association  before  the  acts  were 
passed,  with  a  view  to  becoming  a  borrower, 
and  for  that  purpose,  and  having  made  his 
application  for  a  loan  likewise  before  the 
acts  passed,  acquired  a  vested  right  to  the 
consummation  of  the  loan,  and  the  associa- 
tion became  legally  obligated  to  complete  it, 
and  it  was  also  unfinished  business,  which 
the  association  had  a  right,  and  which  was 
its  duty,  to  finish,  notwithstanding  the  acts 
of  the  legislature."  To  this  contention  the 
court  replied:  "If  we  were  to  grant  that 
the  borrower  had  a  vested  right  to  the  loan, 
and  the  association  had  a  legal  obligation 
to  consummate  it,  still,  it  must  follow  thatn 
the  contract  could  be  entered  into,  and  theJJ 
loan  and*mortgage  made,  only  in  compliance* 
with  tho  law.  There  was  nothing  to  pre- 
vent the  association  from  complying  with 
the  statutes  and  thus  placing  itself  in  the 
attitude  where  it  could  legally  make  the 
loaa  and  take  the  mortgage,  if  it  were  under 
obligation  to  do  so,  as  it  claims." 
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And  the  court  observed  that  it  could  not 
be  considered  that  the  association  and  Can- 
non were  winding  up  an  old  transaction  and 
unfinished  business,  but  were  doing  business 
in  the  sense  of  the  statute  and  in  defiance  of 
its  prohibition,  and  refused  to  enforce  the 
mortgage  of  the  association.  We  cannot  as- 
sent to  the  view  that  there  is  nothing  to  pre- 
vent the  association  from  complying  with 
the  statutes.  The  mere  filing  of  its  char- 
ter in  a  particular  office — the  secretary  of 
state's  or  some  other  office — might  be  easily 
complied  with,  but  the  deposit,  with  some 
responsible  trust  company  or  state  officer  of 
the  state  or  some  other  state,  of  mortgages 
or  securities  of  from  925,000  to  $50,000  in 
amount,  at  the  discretion  of  the  state  treas- 
urer, might  be  impossible  to  comply  with. 
At  any  rate,  the  requirement  is  so  very 
onerous  that  the  association  could  justly  de- 
stine to  do  business  in  the  state  on  that  con- 
dition. It  might  indeed  have  the  right  to 
decline  any  condition  and  retire  from  the 
state,  and  from  all  it  had  the  option  to  re- 
tire from.  But  it  could  not  retire  from  the 
execution  of  its  contracts.  It  contracted 
with  Bedford  to  make  him  a  loan  if  it  had 
the  means  in  its  treasury  and  his  security 
was  good.  The  state  could  not  affect  that 
obligation  nor  impair  it.  "The  obligation 
of  a  contract  'is  the  law  which  binds  the 
parties  to  perform  their  agreement.' "  4 
Wall.  453.  The  building  association  was  in- 
corporated under  the  laws  of  New  York  to 
make  loans  to  its  members,  and  rights  to  a 
loan  accrued  to  membership.  The  condition 
of  a  loan  existing,— means  in  the  treasury, 
•  tender  of  good  security, — the  contingent 
right  became  a  vested  one,  a  contract  was 
formed;  and  can  there  be  a  doubt  that  it 
was  enforceable  against  the  association  T  If 
it  could  have  been  enforced  by  suit,  it  was 
properly  yielded  to  without  suit,  and  pos- 
sessed all  legal  sanctions, 
_  We  recognize  the  power  of  the  state  to 
■»  Impose  conditions  upon  foreign  corporations 
?  doing  business  in  the  state.  We  •hare  af- 
firmed the  existence  of  that  power  many 
times;  but  manifestly  it  cannot  be  exercised 
to  discharge  the  citizens  of  the  state  from 
their  contract  obligations. 

It  is  claimed,  however,  that  if  the  trans- 
actions between  Bedford  and  the  association 
were  otherwise  legal  they  were  affected  with 
usury,  and  to  the  extent  that  they  were 
usurious  they  were  unenforceable.  The  con- 
tention is  that  in  making  the  loan  of  $4,600 
Bedford  was  required  to  pay  a  fixed  pre- 
mium of  $460,  and  received  only  $4,140,  and 
that  this  constituted  usury  in  Tennessee. 
This  is  made  out  because,  it  is  said,  Bed- 
ford was  required  to  withdraw  his  stock  and 
receipt  in  full,  and  could  therefore  get  no 
benefit  from  future  profits  of  the  associa- 
tion, and,  it  is  asserted,  that  thereby  the 
loan  became  "fixed  and  certain,  and  no  ele- 
ment of  contingency"  remained,  and  the 
transactions  are  withdrawn  from  the  prin- 
ciple expressed  in  Spain  v.  Hamilton,  1 
Wall.  604,  17  L.  ed.  619,  that  "where  the 

Jromise  to  pay  a  sum  above  legal  interest 
spends  upon  a  contingency,  and  not  upon 


the  happening  of  a  certain  event,  the  loan 
is  not  usurious."   But  the  fact  was  not  as 

asserted. 

The  stock  was  pledged  as  security  for  the 
advance;  and  the  pledge  was  no  more  a 
withdrawal  of  the  stock,  terminating  Bed- 
ford's ownership  of  it,  than  his  mortgage 
was  an  absolute  conveyance  of  his  land.  It 
is  provided  in  S  3,  article  10,  that  in  ad- 
dition to  real-estate  security  for  a  loan  a 
shareholder  shall  "transfer  in  pledge  to  the 
association  one  share  of  the  stock  held  by 
said  shareholder,  as  collateral  security,  on 
all  loans  made  by  the  association"  to  him. 
Besides,  the  transactions  were  not  usurious 
under  the  laws  of  New  York,  where  the 
notes  were  payable.  Concordia  Sav.  &  Aid 
A  mo.  v.  Read,  93  N.  Y.  474.  Therefore  the 
principle  expressed  in  Miller  v.  Tiffany,  1 
Wall.  298,  17  L.  ed.  540,  applies.  It  was  said 
in  that  case:  "The  general  principle  in  re- 
lation to  contracts  made  in  one  place  to 
be  performed  in  another  is  well  settled. 
They  are  to  be  governed  by  the  law  of  the 
place  of  performance,  and  if  the  interest  al- 
lowed by  the  law  of  the  place  of  performance 
is  higher  than  that  permitted  at  the  place 
of  contract,  the  parties  may  stipulate  for 
the  higher  interest  without  incurring  theM 
penalties  of  usury.  The  converse  of  this«| 
proposition  is  also  "well  settled.  If  the  rate* 
of  interest  be  higher  at  the  place  of  the  con- 
tract than  at  the  place  of  performance,  the 
parties  may  lawfully  contract  in  that  case 
also  for  the  higher  rate."  See  also  An- 
drews v.  Pond,  13  Pet.  78,  10  L.  ed.  67; 
Junction  It.  Co.  v.  Bank  of  Ashland,  12 
Wall.  226,  20  L.  ed.  385;  Scotland  County 
v.  Hill,  132  U.  8.  107,  33  L.  ed.  261,  10  Sup. 
Ct.  Rep.  26;  Cromwell  v.  Sao  County,  96  U. 
S.  57,  24  L.  ed.  686;  Cockle  v.  Flack,  93  U. 
S.  344,  23  L.  ed.  949. 

In  Pioneer  Sav.  A  L.  Co.  v.  Cannon,  96 
Tenn.  599,  33  L.  R.  A.  112,  86  S.  W.  386,  e 
note  secured  by  mortgage  was  given  to  a 
building  association  and  made  payable  at 
Minneapolis.  It  provided  for  the  payment 
of  6  per  cent  interest  per  annum,  a  5  per 
cent  premium  per  annum,  monthly,  on  or 
before  the  last  Saturday  of  each  month, 
and  stipulated,  further,  that  "any  failure  to 
pay  interest  or  premium,  when  due,  shall, 
at  the  election  of  the  payee,  make  the  prin- 
cipal, interest,  and  premium  at  once  due.'* 
Of  the  note  and  mortgage  the  court  said: 
"The  second  assignment  of  error  is  that  the 
note  and  mortgage  were  both  usurious  on 
their  faces,  and  nonenforceable.  As  already 
stated,  the  note  stipulates  on  its  face  to  pay 
5  per  cent  interest  per  annum,  and  5  per 
cent  premium  per  annum,  at  the  office  of  the 
company  at  Minneapolis,  Minnesota.  This 
contract  is  a  Minnesota  contract,  and  is  ex- 
pressly authorized  by  the  charter  of  the 
company  and  the  laws  of  that  state,  which 
have  been  distinctly  proved,  and  appear  on 
the  record."  The  assignment  of  error  was 
held  not  well  taken. 

The  circuit  court  adjudged  Mrs.  Bedford 
personally  liable  for  the  indebtedness  to  the 
association.  This  is  conceded  to  be  error, 
and  it  has  been  stipulated  "that  an  order 
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or  decree  may  be  entered  in  this  cause  re- 
leasing her  from  said  liability  upon  such 
terms  and  conditions  as  to  this  court  may 
seem  just." 

The  judgment  of  the  Cirouit  Court  will 
ke  modified  in  accordance  with  the  stipula- 
tion, and,  at  modified,  affirmed.  Costs  are 
•warded  to  Mrs.  Bedford  on  her  appeal  to 
and  in  the  Circuit  Court  of  Appeals  and  in 
this  court. 


<181  U.  8.  Ms) 

W.  P.  SMITH,  Flff.  in  Brrn 

v. 

ST.  LOUIS  &  SOUTHWESTERN  RAIL- 
WAY COMPANY  OF  TEXAS. 

Quarantine — evolution  of  animate  from  other 
•fate — presumption* — regulation  of  oom- 


i.  Quarantine  regulations  established  by  the 
governor  of  the  state  on  recommendation  of 
«  live-stock  sanitary  commission  In  pursuance 
of  Tex.  Rev.  Stat,  1808,  art.  604So,  whereby 
the  Importation  of  all  cattle  from  the  state  of 
Louisiana  until  the  15th  day  of  the  following 
November  la  prohibited,  because  the  live- 
stock commission  had  reason  to  believe  that 
anthrax  had  or  was  liable  to  break  ont  in  that 
state, — are  a  proper  exercise  of  the  police 
power  of  the  state. 

3.  The  presumption  which  the  law  attaches  to 
the  acts  of  public  officers  exists  In  favor  of 
quarantine  regulations  established  by  the  gov- 
ernor on  the  recommendation  of  a  live-stock 
sanitary  commission,  with  respect  to  the  suf- 
ficiency of  the  Information  on  which  the 
regulations  were  adopted. 

t.  Proper  quarantine  regulations  restricting 
the  Importation  of  cattle  from  another  state 
on  account  of  the  danger  of  disease  do  not 
make  unconstitutional  regulations  of  com- 
merce. 

[No.  165.] 


Submitted  January  31,  1901. 

£t,  1901. 


Decided  April 


IN  ERROR  to  the  Court  of  Civil  Appeals 
of  the  Second  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  decision 
reversing  a  decree  declaring  quarantine  regu- 
lations unconstitutional.  Affirmed. 

See  same  case  below,  20  Tex.  Civ.  App.  461, 
49  S.  W.  627. 

0> 

J  Statement  by  Mr.  Justice  McKenna: 
•  *  This  case  involves  the  constitutionality  of 
certain  quarantine  regulations  of  the  state 
of  Texas.  The  laws  of  Texas  provide  for 
the  creation  of  a  live-stock  sanitary  commis- 
sion, consisting  of  three  members  appointed 
by  the  governor,  and  prescribe  their  duty. 
The  particular  provisions  Which  are  material 
to  the  case  are  inserted  in  the  margin.f 


The  governor  of  the  state  issued  the  fol- 
lowing proclamation; 

Whereas,  the  live-stock  sanitary  commis-* 
sion  of  Texaa'has  this  day  recommended  the* 
adoption  of  the  following  regulations: 

The  live-stock  sanitary  commission  of  the 
state  of  Texas  have  been  reliably  informed 
that  the  cattle,  mules,  and  horses  in  the 
southern  portion  of  Jefferson  county,  state 
of  Texas,  are  affected  with  disease,  known 
as  charbon  or  anthrax,  and  are  liable  to  im- 
part such  disease  to  cattle,  mules,  and  horses 
ranging  in  upper  portion  of  Jefferson  and 
other  counties,  from  this  time  forth  to  the 
15th  day  of  November,  1897,  no  cattle,  mules, 
or  horses  are  to  be  transported  or  driven 
north  or  west  of  Taylor  and  Salt  bayous, 
said  bayous  running  across  the  southern  por- 
tion of  Jefferson  county,  state  of  Texas. 
This  order  is  given  for  the  purpose  of  quar- 
antining all  cattle,  mules,  and  horses  south 
and  east  of  said  Taylor  and  Salt  bayous. 
The  Texas  live-stock  commission  has  reason 
to  believe  that  charbon  or  anthrax  has  or 
is  liable  to  break  out  in  the  state  of  Louis- 
iana, from  this  time  forth  until  the  15th 
day  of  November,  1897,  no  cattle,  mules,  or 
horses  are  to  be  transported  or  driven  into 
the  state  of  Texas  from  the  state  of  Louisi- 
ana. The  live-stock  sanitary  commission  of 
the  state  of  Texas  hereby  order  that  any  vio- 
lation of  any  of  the  aforesaid  rules  and  regu- 
lations by  moving  of  any  cattle,  mules,  or 
horses  north  of  caid  bayous,  or  out  of  Louis- 
iana into  the  state  of  Texas,  is  contrary  to 
said  rules  and  regulations,  and  shall  be  an 
offense,  and  punishable  as  provided  by  the 
laws  of  the  state  of  Texas. 

Now,  therefore,  I,  C.  A.  Culberson,  gover- 
nor of  Texas,  in  conformity  with  the  pro- 
visions of  chapter  7,  title  102,  of  the  Revised 
Statutes  of  Texas  of  1895,  do  hereby  declare 
that  the  quarantine  lines,  rules,  and  regula- 
tions set  forth  in  the  above-recited  order  of 
the  live-stock  sanitary  commission  of  Texas 
shall  be  in  full  force  and  effect  from  and 
after  this  date. 

In  witness  whereof,  I  have  hereunto  set 
my  hand,  and  caused  the  seal  of  the  state  to 
be  affixed,  at  Austin,  this  5th  day  of  June, 
A.  D.  1897.  C.  A.  Culberson, 

Governor  of  Texas. 

In  consequence  of  this  proclamation  thejg 
railway  company* refused  to  deliver  certain* 
cattle  to  their  owners,  of  whom  the  plaintiff 
in  error  was  one,  which  it  had  received  as 
freight  from  a  connecting  carrier,  and  which 
had  been  delivered  to  the  latter  in  the  state 
of  Louisiana.  The  facts,  or  as  many  of  them 
as  is  necessary  to  state,  are  as  follows: 

The  shipment  of  cattle  was  made  upon  a 
through  bill  of  lading  issued  by  the  St. 


tArtlele  S043e  of  the  Revised  Statutes,  1895, 
provides :  "It  shall  be  the  doty  of  the  commis- 
sion provided  for  In  article  5043a  to  protect  the 
domestic  animals  of  this  state  from  all  con- 
tagious or  Infectious  diseases  of  a  malignant 
character,  whether  said  diseases  exist  In  Texas 
or  elsewhere:  and  for  this  purpose  they  an 
hereby  authorised  and  empowered  to  establish, 
maintain,  and  enforce  such  quarantine  lines 


and  sanitary  roles  and  regulations  as  they  may 
deem  necessary.  It  shall  also  be  the  duty  of 
said  commission  to  co-operate  with  live-stock 
quarantine  commissioners  and  officers  of  other 
states  snd  territories,  and  with  the  United 
States  Secretary  of  Agriculture,  in  establishing 
such  interstate  quarantine  lines,  rules,  and  regu- 
lations as  shall  best  protect  the  live-stock  in- 
dustry of  this  state  against  Texas  or  splenetic 
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Louis  ft  Southwestern  Railway  Company,  at 
Plain  Dealing,  La.,  for  Fort  Worth,  Tarrant 
county,  Texas,  and  was  a  through  and  con- 
tinuous shipment.  The  cattle  arrived  at 
Forth  Worth  on  the  28th  of  August,  1897. 
The  owners  were  ready  to  receive  them,  and 
tendered  the  amount  of  freight  due  there- 
on. The  tender  was  rejected,  and  the  de- 
livery of  the  cattle  refused.  The  cattle  re- 
mained in  the  pens  of  the  plaintiff  in  error, 
the  stock  yards  at  Fort  Worth  refusing  to 
receive  them  on  account  of  the  proclamation 
of  the  governor,  and  permission,  which  was 
asked  by  tile  railway  company  of  the  live- 
stock sanitary  commission,  to  deliver  them 
to  their  owners,  was  also  refused  on  account 
of  the  governor's  proclamation.  Thereafter 
the  railway  company  shipped  the  cattle  bade 
to  Texarkana,  to  the  line  of  railway  from 
which  they  were  received,  by  which  line  they 
were  returned  to  Plain  Dealing,  and  there 
tendered  to  the  shippers,  who  refused  to  re- 
oeive  them.  Thereupon  they  were  sold,  after 
proper  advertising,  and  the  proceeds  of  the 
sale,  less  pasturage  at  Plain  Dealing,  were 
tendered  to  the  owners,  which  was  also  re- 
fused. At  the  time  of  the  shipment  the 
live-stock  sanitary  commission  had  recom- 
mended the  adoption  of  the  following  regu- 
lation with  reference  to  Louisiana  cattle: 

"Hie  Tens  live-stock  commission  has  rea- 
son to  believe  that  charbon  or  anthrax  has 
or  is  liable  to  break  out  in  the  state  of 
Louisiana;  and  from  this  time  forth  until 
the  16th  day  of  November,  1897,  no  cattle, 
mules,  or  horses  are  to  transported  or  driven 
into  the  state  of  Texas  from  the  state  of 
Louisiana." 

The  quarantine  established  (if  valid)  was 
in  full  force  at  the  time  of  the  shipment  of 
the  cattle.  The  bill  of  lading  contained  stip- 
ulations as  to  a  measure  of  damages  in  case 
of  a  total  loss  of  the  cattle,  and  other  provi- 
sions, which,  as  they  do  not  raise  Federal 

h  questions,  we  are  not  concerned  with  on  this 

§  record. 

•  •  The  trial  court  held  that — 

"1.  The  quarantine  regulations  above  men- 
tioned, established  by  the  governor  of  the 
state,  as  a  regulation  of  or  an  interference 
with  interstate  commerce,  in  that  its  effect 
is  to  prohibit  the  importation  of  all  cattle 
from  the  state  of  Louisiana  into  the  state 
of  Texas,  whether  affected  with  or  capable  of 
oommuni eating  the  disease  mentioned  in  said 
proclamation  or  not,  and  is  therefore  void 


as  being  in  contravention  of  J  8  of  article  1 
of  the  Constitution  of  the  United  States. 

"Had  the  live-stock  sanitary  commission 
of  the  state  found  upon  investigation  that 
charbon  or  anthrax  had  broken  out  among 
the  entire  cattle  of  the  state  of  Louisiana, 
and  that  all  cattle  of  the  state  of  Louisiana 
were  liable  to  communicate  either  of  said 
diseases  to  cattle  of  the  state  of  Texas,  and 
had  said  proclamation  of  the  governor  been 
based  upon  said  finding,  then  I  think  it 
would  have  been  in  law  a  police  regulation 
of  no  greater  scope  than  necessary  to  the  pro- 
tection of  cattle  in  the  state  of  Texas,  and 
therefore  valid,  even  though  it  did  interfere 
with  interstate  commerce." 

It  also  held  that  the  stipulation  in  the 
contract  of  shipment  limiting  the  damages 
at  a  fixed  sum  per  head  was  void,  and  gave 
judgment  for  the  actual  cash  value  of  the 
cattle,  less  freight  charges.  The  judgment 
amounted  to  $578.10. 

The  judgment  was  reversed  by  the  court 
of  civil  appeals,  and  thereupon  the  chief 
justice  of  that  court  granted  this  writ  of 
error.  Before  the  commencement  of  the  ac- 
tion the  plaintiff  in  error  became  the  vendee 
of  the  interests  of  the  other  owners. 

Messrs.  T.  E.  Albright  and  W allot* 

Hendricks  for  plaintiff  in  error. 

Mr.  Samuel  H.  West  for  defendant  in 
error. 

Mr.  Justice  MeKenna,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court:  a 

There  are  other  questions  in  the  record!* 
besides  the  Federal  *«ne,  upon  which  the  writ* 
of  error  is  based.  "They  seem  not  to  have 
been  earnestly  pressed,  either  in  the  trial 
court  or  in  the  court  of  civil  appeals.  They 
were  not  passed  on  by  either  oourt.  The 
court  of  civil  appeals,  however,  said: 

"It  was  shown  that  appellee's  vendors  had 
actual  notice  of  the  quarantine,  and  that  ap- 
pellant had  not.  It  was  also  shown  that 
after  such  notice  was  brought  home  to  ap- 
pellant it  sought  permission  of  the  sanitary 
commission  to  deliver  the  cattle.  The  sani- 
tary commission  ruled  and  ordered  other- 
wise. It  has  been  given  power  to  make  rules, 
it  has  the  power  to  call  upon  the  sheriff 
and  peace  officers  to  enforce  them.  It  Wie- 
the duty  of  such  officers  to  obey  the  order* 
of  such  commission.  Our  law  also  provides 
heavy  penalties  for  a  violation  of  the  rule* 
and  regulations  of  the  sanitary  commission.'* 


fever.  It  shall  be  the  duty  of  said  commis- 
sion, upon  receipt  by  them  of  reliable  Informa- 
tion of  tbe  existence  among  the  domestic  ani- 
mals of  tbe  state  of  any  malignant  disease,  to 
go  at  once  to  tbe  place  where  any  snch  disease 
Is  alleged  to  exist,  and  make  a  careful  examina- 
tion of  tbe  animals  believed  to  be  affected  with 
any  such  disease,  and  ascertain,  if  possible, 
what,  If  any,  disease  exists  among  tbe  live- 
stock reported  to  be  affected,  and  whether  the 
same  Is  contagious  or  Infections,  and  If  said 
disease  Is  found  to  be  of  a  malignant,  con- 
tagious, or  Infectious  character,  tbey  shall  di- 
rect and  enforce  such  quarantine  lines  and  sani- 
tary regulations  as  are  necessary  to  prevent  tbe 
spread  of  any  such  disease.    And  no  domestic 


animal  Infected  with  disease,  or  capable  of  com- 
municating the  same,  shall  be  permitted  to  enter 
or  leave  the  district,  premises,  or  grounds  so 
quarantined,  except  by  authority  of  the  commis- 
sioners. Tbe  said  commission  shall  also,  from 
time  to  time,  give  and  enforce  such  direction* 
and  prescribe  such  rules  and  regulations  as  to> 
separating,  feeding,  and  caring  for  such  dis- 
eased and  exposed  animals  as  they  shall  deem 
necessary  to  prevent  the  animals  so  affected 
with  such  disease  from  coming  In  contact  with 
other  animals  not  so  effected.  And  the  said) 
commissioners  sre  hereby  authorised  and  em- 
powered to  enter  upon  any  grounds  or  premiss* 
to  carry  out  the  provisions  of  this  act." 
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It  is  possible  that  the  court  may  have  eon- 
eluded  that  the  defense  which  those  facts 
suggest  could  not  be  made  by  the  railway 
company,  and  that,  notwithstanding  the 

glaintiff  in  error  could  compel  the  company 
>  receive  his  cattle,  and  force  into  contest 
the  constitutionality  of  the  Texas  statute, 
either  by  resisting  the  imposition  of  its 
penalties  or  in  some  other  way.  At  any  rate, 
the  oourt  rested  its  decision  on  the  statute, 
holding  it  valid ;  and  it  is  its  judgment  which 
we  are  called  upon  to  review. 

To  what  extent  the  police  power  of  the 
state  may  be  exerted  on  traffic  and  inter- 
coarse  with  the  state,  without  conflicting 
with  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States,  has  not  been  pre- 
cisely defined.    In  the  case  of  Henderson  v. 


Hew  York,  92  U.  8.  259,  sub  nom.  Bender-  "and  the  conveyance  of  the  same  by  an  express* 


son  v.  Wiokham,  23  L.  ed.  543,  it  was  held 
that  the  statute  of  the  state,  which,  aiming 
to  secure  indemnity  against  persons  coming 
from  foreign  countries  becoming  a  charge  up- 
on the  state,  required  shipowners  to  pay  a 
fixed  sum  for  each  passenger, — that  is,  to  pay 
for  all  passengers, — not  limiting  the  payment 
to  those  who  might  actually  become  such 
charge, — was  void.  Whether  the  statute 
would  have  been  valid  if  so  limited  was  not 
decided. 

In  Chy  Lung  v.  Freeman,  92  U.  S.  £75, 
23  L.  ed.  550,  a  statute  declaring  the  same 
■f  purpose  as  the  New  York  statute,  and  ap- 
^  parent ly  directed  against  persons  mentally 
•  and  physically  infirm, •and  against  convicted 
criminals  and  immoral  women,  was  also  de- 
clared void,  because  it  imposed  conditions 
on  all  passengers,  and  invested  a  discretion 
in  officers  which  could  be  exercised  against 
all  passengers.   The  court,  by  Mr.  Justice 
Miller,  said: 

"We  are  not  called  upon  by  this  statute 
to  decide  for  or  against  the  right  of  a  state, 
in  the  absence  of  legislation  by  Congress,  to 
protect  herself  by  necessary  and  proper  laws 
against  paupers  and  convicted  criminals 
from  abroad;  nor  to  lay  down  the  definite 
limit  of  such  right  if  it  exist  Such  a  right 
can  only  arise  from  a  vital  necessity  for  its 
exercise,  and  cannot  be  carried  beyond  the 
scope  of  that  necessity.  When  a  state 
statute  limited  to  provisions  necessary  and 
appropriate  to  that  object  alone  shall,  in  a 
proper  controversy,  come  before  us,  it  will 
be  time  enough  to  decide  that  question." 

In  Hannibal  &  St.  J.  R.  Co.  v.  Busen,  95  U. 
8.  465,  24  L.  ed.  527,  a  statute  of  Missouri 
which  provided  that  "no  Texas,  Mexican,  or 
Indian  cattle  shall  be  driven  or  otherwise 
conveyed  into  or  remain  in  any  county  in 
this  state  between  the  1st  day  of  March  and 
the  1st  day  of  November  in  each  year,  by 
any  person  or  persons  whatsoever,"  was  held 
to  be  in  conflict  with  the  clause  of  the  Con- 
stitution which  gives  to  Congress  the  power 
to  regulate  interstate  commerce. 

The  case  was  an  action  for  damages 
against  the  railroad  company  for  bringing 
cattle  into  the  state  in  violation  of  the  act. 
A  distinction  was  made  between  a  proper  and 
an  improper  exertion  of  the  police  power  of 
tk»  Hate.    The  former  was  confined  to  the 


prohibition  of  actually  infected  or  diseased 
cattle  and  to  regulations  not  transcending 
such  prohibition.  The  statute  was  held  not 
to  be  so  confined,  and  hence  was  declared  in- 
valid. 

The  relation  of  the  police  power  of  a  state 
and  the  power  of  Congress  to  regulate  com- 
merce came  up  again  in  Bowman  v.  Chicago 
<£  A'.  W.  R.  Co.  125  U.  S.  405,  31  L.  ed. 
700,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ct  Rep. 
689,  1062.  The  principle  which  underlies 
both  powers  and  the  range  and  operation  of 
those  powers  were  considered.  The  action 
was  against  the  railroad  company  for  re- 
fusing to  transport  beer  from  Chicago  to 
Marshalltown,  in  Iowa.  The  refusal  was  at- 
tempted to  be  justified  under  a  statute  of » 
Iowa  against  traffic  in  intoxicating  liquors  £ 


or  railway  company  into  the  state,  except 
under  certain  conditions.  The  statute  was 
decided  to  be  a  regulation  of  commerce, — to 
be  not  within  the  police  power  of  the  state, 
and  therefore  void.  Leiey  v.  Hardin,  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct  Rep.  681,  is  of  the  same 
general  character,  and  need  not  be  comment- 
ed upon.  See  also  Soott  v.  Donald,  165  U» 
S.  59,  41  L.  ed.  633,  17  Sup.  Ct  Rep.  265. 

In  Schollenberger  v.  Pennsylvania,  171  U. 
S.  1,  43  L.  ed.  49,  18  Sup.  Ct  Rep.  757,  some 
prior  eases  were  reviewed,  and  the  court 
speaking  by  Mr.  Justice  Peck  ham,  said: 

"The  general  rule  to  be  deduced  from  the 
decisions  of  this  court  is  that  a  lawful 
article  of  commerce  cannot  be  wholly  ex- 
cluded from  importation  into  a  state  from 
another  state  where  it  was  manufactured  or 

Sown.  A  state  has  power  to  regulate  the 
traduction  of  any  article,  including  a  food 
product  so  as  to  insure  purity  of  the  article 
imported,  but  such  police  power  does  not  in- 
clude the  total  exclusion  even  of  an  article 
of  food. 

"In  Minnesota  v.  Barber,  136  U.  S.  313, 
34  L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10- 
Sup.  Ct  Rep.  862,  it  was  held  that  an  inspec- 
tion law  relating  to  an  article  of  food  was 
not  a  rightful  exercise  of  the  police  power 
of  the  state,  if  the  inspection  prescribed 
were  of  such  a  character,  or  if  it  were 
burdened  with  such  conditions,  as  would 
wholly  prevent  the  introduction  of  the  sound 
article  from  other  states.  This  was  held  in 
relation  to  the  slaughter  of  animals  whose 
meat  was  to  be  sold  as  food  in  the  state 
passing  the  so-called  inspection  law.  The 
principle  was  affirmed  in  Brimmer  v.  Reb- 
man,  138  U.  8.  78,  34  L.  ed.  862,  3  Inters. 
Com.  Rep.  485,  11  Sup.  Ct  Rep.  213;  and  in 
Scott  v.  Donald,  165  U.  S.  68,  97,  41  L.  ed 
032,  644,  17  Sup.  Ct  Rep.  265." 

The  exclusion  in  the  case  at  bar  is  not 
as  complete  as  in  the  cited  cases.  That 
however,  makes  no  difference  if  it  is  within 
their  principle;  and  their  principle  does  not 
depend  upon  the  number  of  states  which  are 
embraced  in  the  exclusion.  It  depends  upon 
whether  the  police  power  of  the  state  has 
been  exerted  beyond  its  province,— exerted 
to  regulate  interstate  commerce, — exerted  to 
exclude,  without  discrimination,  the  good 
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and  the  bod,  the  healthy  and  the  diseased, 
and  to  an  extent  beyond  what  is  necessary 
for  any  proper  quarantine.    The  words  in 

e  italics  express  an  important  qualification. 

"The  prevention  of  disease  is  the  essence  of  a 

•  quarantine  law.  Such  law  is  directed,*  not 
only  to  the  actually  diseased,  but  to  what 
has  become  exposed  to  disease.  In  Morgan's 
L.  A  T.  R.  &  8.  8.  Co.  v.  Louisiana  Bd.  of 
Health,  118  U.  S.  455,  30  L.  ed.  237,  6  Sup. 
Ct  Rep.  1114,  the  quarantine  system  of 
Louisiana  was  sustained.  It  established  a 
quarantine  below  New  Orleans,  provided 
health  officers  and  inspection  officers,  and 
fees  for  them,  to  be  paid  by  the  ships  de- 
tained and  inspected.  The  system  was  held 
to  be  a  proper  exercise  of  the  police  power 
of  the  state  for  the  protection  of  health, 
though  some  of  its  rules  amounted  to  regula- 
tions of  commerce  with  foreign  nations  and 
among  the  states.  In  KUnmisk  v.  Ball,  129 
U.  S.  217,  32  L.  ed.  695,  2  Inters.  Com.  Rep. 
407,  9  Sup.  Ct  Rep.  277,  certain  sections 
of  the  laws  of  Iowa  were  passed  on.  One 
of  them  imposed  a  penalty  upon  any  person 
who  should  bring  into  the  state  any  Texas 
cattle,  unless  they  had  been  wintered  at  least 
one  winter  north  of  the  southern  boundary  of 
the  state  of  Missouri  or  Kansas;  or  should 
have  in  his  possession  any  Texas  cattle  be- 
tween the  1st  day  of  November  and  the  1st 
day  of  April  following.  Another  section 
made  any  person  having  in  his  possession 
such  cattle  liable  for  any  damages  which 
might  accrue  from  allowing  them  to  run  at 
large,  "and  thereby  spreading  the  disease 
among  other  cattle,  known  as  the  Texas 
fever,  and  there  was,  besides,  criminal 
punishment.  The  court  did  not  pass  upon 
the  1st  section.  In  commenting  upon  the 
2d  some  pertinent  remarks  were  made  on  the 
facts  which  justified  the  statute,  and  the 
ease  of  Hannibal  &  Bt.  J.  R.  Co.  v.  Busen, 
95  U.  S.  465,  24  L.  ed.  627,  was  explained. 
It  was  said  that  the  case  "interpreted  the 
law  of  Missouri  as  saying  to  all  transporta- 
tion companies:  'You  shall  not  bring  into 
the  state  any  Texas  cattle,  or  any  Mexican 
cattle,  or  Indian  cattle,  between  March  1st 
and  December  1st  in  any  year,  no  matter 
whether  they  are  free  from  disease  or  not,  no 
matter  whether  they  may  do  an  injury  to 
the  inhabitants  of  the  state  or  not;  and  if 
you  do  bring  them  in,  even  for  the  purpose 
of  carrying  them  through  the  state  without 
unloading  them,  you  shall  be  subject  to  ex- 
traordinary liabilities.'  p.  473,  L.  ed.  631. 
Such  a  statute,  the  court  held,  was  not  a 
quarantine  law,  nor  an  inspection  law,  but  a 
law  which  interfered  with  interstate  com- 
merce, and  therefore  invalid.  At  the  same 
time  the  court  admitted  unhesitatingly  that 

t.a  state  may  pass  laws  to  prevent  animals 
§  suffering  from  contagious  or  infectious  dis- 

•  eases  from  entering*within  it.  p.  472,  L.  ed. 
630.  No  attempt  was  made  to  show  that  all 
Texas,  Mexican,  or  Indian  cattle  coming 
from  the  malarial  districts  during  the 
months  mentioned  were  infected  with  the 
disease,  or  that  such  cattle  were  so  generally 
infected  that  it  would  have  been  impossible 
to  separate  the  healthy  from  the  diseased. 


Had  such  proof  been  given,  a  different  ques- 
tion would  have  been  presented  for  the  con- 
sideration of  the  court.  Certainly  all  ani- 
mals thus  infected  may  be  excluded  from  the 
state  by  its  laws  until  they  are  cured  of  the 
disease,  or  at  least  until  some  mode  of  trans- 
porting them  without  danger  of  spreading  it 
is  devised." 

In  Missouri,  K.  d  T.  R.  Co.  v.  Haber,  1S9 
U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct  Rep.  488, 
the  Busen  Case  was  again  commented  upon, 
and  what  the  law  of  Missouri  was  and  was 
not  was  again  declared.  A  statute  of  Kan- 
sas, however,  which  made  any  person  who 
shall  drive  or  ship  into  the  state  "any  cattle 
liable  or  capable  of  communicating  Texas, 
splenetic  or  Spanish  fever  to  any  domestic 
cattle  of  this  state  shall  be  liable  .  .  . 
for  .  .  .  damages,"  was  held  not  to  be  a 
regulation  of  commerce.  It  was  also  bold 
that  the  statute  was  not  repugnant  to  the 
act  of  Congress  of  March  29,  1884  (23  Stat 
at  L.  31,  chap.  00),  known  as  the  animal  in- 
dustry act. 

What,  however,  is  a  proper  quarantine  law 
— what  a  proper  inspection  law  in  regard  to 
cattle — has  not  been  declared.  Under  the 
guise  of  either  a  regulation  of  commerce  will 
not  be  permitted.  Any  pretense  or  masquer- 
ade will  be  disregarded,  and  the  true  purpose 
of  a  statute  ascertained.  Henderson  v.  Veto 
York.  92  (J.  S.  259,  sub  nom.  Henderson  v. 
Wickham,  23  L.  ed.  543,  and  Chy  Lung  v. 
Freeman,  92  U.  S.  275,  23  L.  ed.  550.  But 
we  are  not  now  put  to  any  inquiry  of  that 
kind.  The  good  faith  and  sincerity  of  the 
Texas  officers  cannot  be  doubted,  and  the 
statutes  under  which  they  acted  cannot  be 
justifiably  complained  of.  The  regulations 
prescribed  are  complained  of,  but  are  they 
not  reasonably  adaptive  to  the  purpose  of 
the  statutes, — not  in  excess  of  it?  Quaran- 
tine regulations  cannot  be  the  same  for  cat- 
tle as  for  persons,  and  must  vary  with  the 
nature  of  the  disease  to  be  defended  against 
As  the  court  of  civil  appeals  said:  "The 
necessities  of  such  cases  often  require*) 
prompt  action.  If  too  long  delayed  the  endg 
to  be  attained  by'the  exercise  of  the  power* 
to  declare  a  quarantine  may  be  defeated  and 
irreparable  injury  done." 

It  is  urged  that  it  does  not  appear  that 
the  action  of  the  live-stock  sanitary  commis- 
sion was  taken  on  sufficient  information. 
It  does  not  appear  that  it  was  not  and  the 
presumption  which  the  law  attaches  to  the 
acts  of  public  officers  must  obtain  and  pre- 
vail. The  plaintiff  in  error  relies  entirely 
on  abstract  right  which  he  seems  to  think 
cannot  depend  upon  any  circumstances,  or  be 
affected  by  them.  This  is  a  radical  mistake. 
It  is  the  character  of  the  circumstances 
which  gives  or  takes  from  a  law  or  regula- 
tion of  quarantine  a  legal  quality.  In  some 
cases  the  circumstance  would  have  to  be 
shown  to  sustain  the  quarantine,  as  was  said 
in  Kimmish  v.  Bell,  129  U.  S.  217,  32  L.  ed, 
695,  2  Inters.  Com.  Rep.  407,  9  Sup.  Ct  Rep. 
277.  But  the  presumptions  of  the  law  ars 
proof,  and  such  presumptions  exist  in  the 
pending  case,  arising  from  the  provisions  of 
and  the  duties  enjoined  by  the  statute,  and 
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sanction  the  action  of  the  unitary  commis- 
■ion  and  the  governor  of  the  state.  If  they 
could  have  been,  they  should  have  been  met 
and  overcome,  and  the  remarks  of  the  court 
of  civil  appeals  become  pertinent: 

"The  facte  in  this  case  are  not  disputed. 
The  plaintiff  sues  as  for  a  conversion,  be- 
cause of  a  refusal  to  deliver  hie  cattle  at 
Fort  Worth.  It  is  necessary  to  his  recovery 
that  he  show  that  it  was  the  legal  duty  of 
the  defendant  company  to  make  such  deliv- 
ery. It  is  for  the  breach  of  this  alleged  duty 
he  sues;  yet  it  nowhere  appears  from  the  rec- 
ord that  before  the  quarantine  line  in  ques- 
tion was  established  the  sanitary  commis- 
sion did  not  make  the  most  careful  and  thor- 
ough investigation  into  the  necessity  there- 
for, if,  indeed,  that  matter  could  in  any 
event  be  inquired  into.  So  far  as  the  record 
shows,  every  animal  of  the  kind  prohibited 
in  the  state  of  Louisiana  may  have  been  ac- 
tually affected  with  charbon  or  anthrax; 
and  it  is  conceded  that  this  is  a  disease  dif- 
ferent from  Texas  or  splenetic  fever,  and 
that  it  is  contagious  and  infectious  and  of 
the  most  virulent  character." 

A    Judgment  affirmed. 

jfi 

•  *Mr.  Justice  Harlan  dissenting: 

I  am  unable  to  concur  in  the  opinion  and 
judgment  of  the  court.  The  grounds  of  my 
dissent  are  these:  (1)  The  railroad  com- 
pany was  bound  to  discharge  its  duties  as  a 
carrier  unless  relieved  therefrom  by  such 
quarantine  regulations  under  tie  laws  of 
Texas  as  were  consistent  with  the  Constitu- 
tion of  the  United  States.  It  could  not 
plead  in  defense  of  its  action  the  quarantine 
regulations  adopted  by  the  state  sanitary 
commission  and  the  proclamation  of  the  gov- 
ernor of  that  state,  if  such  regulations  and 
proclamation  were  void  under  the  Constitu- 
tion of  the  United  States.  (2)  The  author- 
ity of  the  state  to  establish  quarantine  regu- 
lations for  the  protection  of  the  health  of  its 
people  does  not  authorise  it  to  create  an  em- 
bargo upon  all  commerce  involved  in  the 
transportation  of  live  stock  from  Louisiana 
to  Texas.  The  regulations  and  the  govern- 
or's proclamation  upon  their  face  showed  the 
existence  of  a  certain  cattle  disease  in  one  of 
the  counties  of  Texas.  If,  under  any  cir- 
cumstances, that  fact  could  be  the  basis  of 
an  embargo  upon  the  bringing  into  Texas 
from  Louisiana  of  all  live  stock  during 
a  prescribed  period,  those  circumstan- 
ces should  have  appeared  from  the  regula- 
tions and  the  proclamation  referred  to.  On 
the  contrary,  there  does  not  appear  on  the 
face  of  the  transaction  any  ground  whatever 
for  establishing  a  complete  embargo  for  any 
given  period  upon  all  transportation  of  live 
stock  from  Louisiana  to  Texas. 

I  think,  therefore,  that  the  regulations  and 
proclamation  upon  which  the  defendant  re- 
lied were  to  be  deemed  void  and  therefore  in- 
applicable to  the  particular  transportation 
referred  to  in  the  complaint. 

It  seems  to  me  that  the  present  ease 
comes  within  the  principles  announced  in 
Hander ton  v.  New  York,  92  U.  S.  259,  tub 
mom.  Henderson  v.  Wickham,  23  L.  ed.  643. 


Thai  ease  involved  the  validity  of  a  statute 
of  New  York  having  for  its  object  the  pro- 
tection of  the  people  of  that  state  against 
the  immigration  of  foreign  paupers.  It  was 
held  by  this  oourt  to  be  unconstitutional,  be- 
cause "its  practical  result  was  to  impose  a© 
burden  upon  all  passengers  from  foreign^ 
•countries.  In  that  case  it  was  said  that,* 
in  whatever  language  a  statute  was  framed, 
its  purpose  must  be  determined  by  its  natur- 
al and  reasonable  effect.  So,  also,  in  Han- 
nibal <£  St.  J.  R.  Co.  v.  Husen,  95  U.  S.  465, 
473,  24  L  ed.  527,  531,  we  held  that  a  stat- 
ute of  Missouri  relating  to  the  bringing  in- 
to that  state  of  any  Texas,  Mexican,  or  In- 
dian cattle  between  certain  dates  was  a  plain 
intrusion  upon  the  exclusive  domain  of  Con- 
gress. This  oourt  said :  "It  is  not  a  quar- 
antine law.  It  is  not  an  inspection  law.  It 
says  to  all  natural  persons  and  to  all  trans- 
portation companies:  'You  shall  not  bring 
into  the  state  any  Texas  cattle,  or  any  Mexi- 
can cattle,  or  Indian  cattle,  between  March 
1st  and  December  1st  in  any  year,  no  matter 
whether  they  are  free  from  disease  or  not,  no 
matter  whether  they  may  do  an  injury  to 
the  inhabitants  of  the  state  or  not;  and  if 
you  do  bring  them  in,  even  for  the  purpose 
of  carrying  them  through  the  state  without 
unloading  them,  you  shall  be  subject  to  ex- 
traordinary liabilities.'  Suoh  a  statute,  we 
do  not  doubt,  is  beyond  the  power  of  a  state 
to  enact.  To  hold  otherwise  would  be  to  ig- 
nore one  of  the  leading  objects  which  the 
Constitution  of  the  United  States  was  de- 
signed to  secure."  What  was  said  of  the 
Missouri  statute  may  be  repeated  as  to  the 
regulations  adopted  by  the  sanitary  commis- 
sion and  the  proclamation  of  the  governor 
of  Texas  forbidding  the  bringingof  cattle  in- 
to that  state  from  Louisiana.  The  result  in 
my  judgment  is,  in  view  of  our  former  deci- 
sions, that  the  quarantine  regulations  and 
proclamation  in  question  involved,  by  their 
natural  and  practical  operation,  an  unau- 
thorized obstruction  to  the  freedom  of  inter- 
state commerce.  This  must  be  so,  even  if 
the  statute  of  Texas,  reasonably  interpreted, 
was  itself  not  repugnant  to  the  Constitution 
of  the  United  States. 

Mr.  Justice  White  authorizes  me  to  say 
that  he  concurs  in  these  views. 

Mr.  Justice  Brown  dissenting: 

The  law  of  Texas  for  the  creation  of  a  live-* 
stock  sanitary  commission,  cited  in  the  opin-jj? 
ion  of  the  court,  provides  that  "it'shall  be* 
the  duty  of  said  commission,  upon  receipt  by 
them  of  reliable  information,  ...  of 
any  malignant  disease,  to  go  .  .  .  and 
make  a  careful  examination  of  the  animals 
believed  to  be  affected,  .  .  .  and  if  said 
disease  is  found  to  be  of  a  malignant,  conta- 
gious, or  infectious  character,  they  shall  di- 
rect and  enforce  such  quarantine  lines  and 
sanitary  regulations  as  are  necessary  to  pre- 
vent the  spread  of  any  such  disease.  And  no 
domestic  animal  infected  with  disease,  or 
capable  of  communicating  the  same,  shall  be 
permitted  to  enter  or  leave  the  district, 
premises,  or  grounds  so  quarantined,  except 
by  authority  of  the  commissioners." 
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I  had  supposed  the  authority  of  the  com- 
missioners to  be  fixed  by  this  act,  and  their 
right  to  quarantine  or  forbid  the  entry  of 
animals  was  limited  to  such  as  were  infected 
with  disease  or  capable  of  communicating 
the  same. 

The  proclamation  of  the  governor,  based 
upon  the  report  of  the  sanitary  commission, 
covers  two  separate  classes  of  cases.  It 
finds  that  cattle  in  the  southern  portion  of 
Jefferson  county,  Texas,  are  affected  with 
disease,  and  liable  to  impart  such  disease  to 
cattle  ranging  in  the  upper  portion  of  Jeffer- 
son and  other  counties,  and  therefore  forbids 
such  cattle  from  being  transported  north  or 
west  of  certain  bayous  running  across  the 
southern  portion  of  Jefferson  county.  So 
far  the  order  is  within  the  statute. 

But  it  also  finds  that  the  commission 
"has  reason  to  believe  that  charbon  and  an- 
thrax has  (broken  out)  or  is  liable  to  break 
out  in  the  state  of  Louisiana, "and  hence  that 
no  cattle  are  to  be  transported  into  Texas 
from  Louisiana.  This  portion  of  the  order 
seems  to  me  a  plain  departure  from  the 
terms  of  the  statute.  It  does  not  find  that 
there  are  cattle  in  Louisiana  "infected  with 
disease  or  capable  of  communicating  the 
same,"  but  simply  that  the  disease  is  liable 
to  break  out  in  that  state.  It  does  not  even 
find  that  it  has  broken  out,  or  that  there  are 
any  cattle  in  that  state  capable  of  communi- 
cating the  disease.  If  the  fact  that  a  conta- 
gious disease  is  liable  to  break  out  in  a  cer- 
tain locality  be  sufficient  to  justify  a  quar- 
antine against  such  locality,  then  it  is  poa- 
caible  that  every  port  of  the  United  States 
§  may  quarantine  against  Cuban  or  other  West 
•  Indian  ports,*sinee  it  is  a  well-known  fact 
that  yellow  fever  is  liable  to  break  out  there 
at  almost  any  time,  and  especially  during 
the  summer  months. 

The  sweeping  nature  of  this  order  is  mani- 
fest by  comparing  it  with  the  first  order  re- 
lating to  the  Jefferson  county  cattle.  There 
is  a  finding  there  that  the  cattle  in  the  south- 
ern portion  of  a  particular  county  "are  af- 
fected with  disease,  known  as  charbon  or  an- 
thrax, and  are  liable  to  impart  such  disease 
to  cattle"  ranging  in  the  upper  portion  of 
Jefferson  county,  and  therefore  no  cattle 
•hall  be  transported  north  or  west  of  the  in- 
fected district.  In  other  words,  it  finds  the 
actual  existence  of  disease  within  a  definite 
and  circumscribed  locality,  and  prohibits  the 
transportation  of  cattle  from  such  locality 
to  noninfected  districts. 

On  the  other  hand,  the  second  order  as- 
sumes to  quarantine  against  cattle  from  the 
entire  state  of  Louisiana,  without  any  find- 
ing that  the  disease  has  broken  out  there,  or 
that  the  cattle  in  such  state  are  liable  to 
communicate  such  disease  to  other  cattle. 
The  order  is  not  limited  to  cattle  coming 
from  any  particular  portion  of  the  state,  but 
applies  to  the  whole  state,  regardless  of  the 
actual  existence  of  the  dines  se  or  the  liabili- 
ty to  communicate  contagion. 


It  seems  to  me  that  the  proclamation  goes 
far  beyond  the  authority  of  the  statute,  be- 
yond the  necessities  of  the  case,  and  is  a 
wholly  unjustifiable  interference  with  inter- 
state commerce.  The  statute  thus  construed 
puts  a  power  into  the  hands  of  a  sanitary 
commission  which  is  liable  to  be  greatly 
abused,  and  to  be  put  forward  as  an  excuse 
for  keeping  out  of  Texas  perfectly  healthy 
animals  from  other  states,  and  putting  a 
complete  stop  to  a  large  trade. 

In  the  case  of  the  liistouH,  K.  d  T.  B.  Co. 
T.  Haber,  169  U.  S.  613,  42  L.  ed.  878,  18 
Sup.  Ct.  Rep.  488,  the  statute  of  Kansas  in 
question  applied  only  to  "cattle  capable  of 
communicating,  or  liable  to  impart  what  is 
known  as  Texas,  splenetic  or  Spanish  fever" 
to  any  domestic  cattle  of  the  state,  and  was 
a  proper  exercise  of  the  power  of  quarantine, 
since  healthy  cattle  were  not  interfered  with. 
These  were  substantially  the  terms  of  then 
Texas  statute,  to  which  I  see  no  objection;^ 
but  the  action  of  the  commission*was  a  plain* 
departure  from  the  terms  of  the  statute,  and 
I  think  unauthorized  by  law.  It  was  prac- 
tically as  sweeping  as  the  statute  of  Mis- 
souri, condemned  by  this  court  in  Hannibal 
A  St.  J.  it.  Co.  v.  Busen,  95  U.  S.  465,  24  L. 
ed.  527,  which  provided  that  "no  Texas,  Mex- 
ican, or  Indian  cattle  shall  be  driven  or  oth- 
erwise conveyed  into,  or  remain,  in  any  coun- 
ty in  this  state,  between  the  1st  day  of 
March  and  the  1st  day  of  November  in  each 
year,  by  any  person  or  persons  whatsoever,'' 
regardless  of  the  fact  whether  these  cattle 
were  diseased  or  were  capable  of  communi- 
cating disease.  This  was  held  to  be  in  con- 
flict with  the  interstate  commerce  clause  of 
the  Constitution.  As  justly  observed  of  the 
opinion  in  that  case  by  the  court  in  its  opin- 
ion in  this  case,  "A  distinction  was  made 
between  a  proper  and  an  improper  exertion 
of  the  police  power  of  the  state.  The  form- 
er was  confined  to  the  prohibition  of  actual- 
ly infected  or  diseased  cattle,  and  to  regula- 
tions not  transcending  such  prohibition. 
The  statute  was  held  not  to  be  so  confined, 
and  hence  was  declared  invalid."  This  is 
the  precise  objection  I  make  to  the  finding 
of  the  commission,  and  to  the  proclamation 
of  the  governor  in  this  case. 

It  is  sufficient  to  say  of  the  finding  of  the 
court  of  civil  appeals  of  Texas  that,  "so  far 
as  the  record  shows,  every  animal  of  the  kind 
prohibited  in  the  state  of  Louisiana  may 
have  been  actually  affected  with  charbon  or 
anthrax,"  that  there  is  no  such  finding  in  the 
report  of  the  commission  or  in  the  governor's 
proclamation,  and  that,  under  the  statute, 
there  must  be  a  finding  either  of  dines  se  or 
of  a  liability  to  communicate  disease,  to  jus- 
tify the  action  of  the  commission.  It  can- 
not of  its  own  motion  put  in  force  the  quar- 
antine laws  of  the  state,  without  the  finding 
of  some  facts  that  such  enforcement  is  neces- 
sary to  the  protection  of  Texas  cattle.  I  am 
therefore  constrained  to  dissent  from  tbs 
opinion  of  the  court. 
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JAMES  L.  WORMLEY,  Plff.  in  Brrn 
v. 

DISTRICT  OF  COLUMBIA. 


[181  U.  S.  402)   

ANNA  P.  HOOVER  ALLEN  and  Others, 

riffs,  in  Err., 
v. 

DISTRICT  OF  COLUMBIA. 

Constitutional  law  —  assessments  for  im- 
provements. 

[Nos.  101  and  102.] 

Submitted    November   11,    1900.  Decided 
April  £9,  1901. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  decisions 
sustaining  assessments.  Affirmed. 

See  tame  cases  below,  15  App.  D.  C.  58,  70. 
Messrs.  J>.  W.  Baker,  John  O.  Oit  tings, 
and  Malcolm  Hufty  for  plaintiffs  in  error. 

Messrs.  A.  B.  Duvall  and  C.  A.  Bran- 
denburg for  defendant  in  error. 

Feb  Cum  am: 

And  now,  April  28,  1001,  the  judgments 
in  the  foregoing  eases  are  affirmed,  with 
costs,  on  the  authority  of  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  8.  45,  42  L.  ed. 
043,  18  Sup.  Ct  Rep.  521,  and  French  v.  Bar- 
Ixt  Asphalt  Paving  Co.  181  U.  S.  324,  post, 
625,  21  Sup.  Ct  Rep.  625. 

For  dissenting  opinion,  see  Cass  Part.,  Co. 
v.  Detroit,  181  U.  S.  — ,  post,  649,  21  Sup. 
Ct.  Rep.  645. 

(181  U.  S.  404) 

THOMAS  F.  FARRELL  et  al.,  Plffs.  im  Errn 
v. 

WEST  CHICAGO  PARK  COMMISSION- 
ERS. 

Constitutional  law  —  assessments  for  im- 
provements. 

This  case  is  determined  by  the  decision  rendered 
In  the  case  of  French  r.  Barber  Asphalt  Pav- 
ing Company,  post,  625,  21  Sup.  Ct  Be  p.  625. 

[No.  201.] 

Argued  March  18,  19,  1901.  Decided  April 
29,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decision  sus- 
taining assessments  for  the  improvement  of 
an  avenue  or  boulevard.  Affirmed. 

See  same  case  below,  182  111.  250,  55  N.  E. 
S25. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  W.  Wilbur  and  Newton 
A.  Partridge  for  plaintiffs  in  error. 

Messrs.  B.  A.  Child*,  Francis  A.  Riddle, 
and  Charles  Hudson  for  defendants  in  error. 

Mr.  Justice  Shlrma  delivered  the  opinion 
of  the  court: 
This  case  originated  in  proceedings  to 
21  8.  O— 39. 


create  and  improve  an  avenue  or  thorough- 
fare  known  as  Douglas  boulevard,  in  the 
town  of  West  Chicago. 

The  full  history  of  those  proceedings,  con- 
tained in  the  statement  of  facts  made  by 
this  court  in  the  case  of  Lombard  v.  West 
Chicago  Park  Oomrs.  recently  decided,  181 
U.  8.  33,  ante,  507,  21  Sup.  Ct.  Rep.  607, 
renders  it  unnecessary  to  repeat  them  here. 
And  the  legal  questions  involved  were  so 
fully  discussed  in  that  case,  and  in  French 
v.  Barber  Asphalt  Paving  Co.  181  U.  8.  324, 
post,  625,  21  Sup.  Ct  Rep.  625,  and  Wight  v. 
Davidson,  181  U.S. 371, post,  616,21  Sap.  Ct 
Rep.  616,  cognate  cases  decided  at  the  pres- 
ent term  of  this  court,  that  we  are  relieved 
from  their  further  consideration. 

The  judgment  of  the  Supreme  Court  of 
the  State  of  Illinois  is  affirmed. 

For  dissenting  opinion,  see  Cass  Farm  Co. 
v.  Detroit,  181  U.  8.  — ,  poat,  645,  21  Sup. 
Ct  Rep.  645. 

~™         (181  U.  S.  889) 
TOWN  OF  TONA  WANDA  and  John  K.  Pat- 
ton,  Appts., 

JAMES  B.  LYON. 

Constitutional  law — assessment  for  pave- 
ment— rule  of  frontage. 

The  apportionment  of  the  entire  cost  of  a  street 
pavement  upon  the  abutting  lots  according 
to  their  frontage,  without  any  Judicial  Inquiry 
as  to  their  value  or  the  benefits  they  receive, 
may  be  authorised  by  the  legislature;  and 
this  will  not  constitute  a  taking  of  property 
without  dne  process  of  law. 

[No.  214.] 

Argued  February  25,  26*,  27,  1901.  Decided 
April  t9,  1901. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  New  York  to  review  a  decree  restraining 
the  collection  or  enforcement  of  assessments 
for  paving.  Reversed. 

Statement  by  Mr.  Justice  Shlraai 
This  was  the  case  of  a  bill  in  equity  filed  in 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  New  York  on  Sep- 
tember 0,  1800,  by  James  B.  Lyon,  a  citizen 
of  the  state  of  New  York,  against  the  town 
of  Tonawanda,  a  municipal  corporation  of 
that  state,  and  John  K.  Fatten,  supervisor 
of  said  town.  The  object  of  the  bill  was  to 
restrain  the  defendants  from  enforcing  pay* 
ment  of  a  certain  assessment  against  tracts 
or  parcels  of  land  belonging  to  the  complain- 
ant, situated  in  the  town  of  Tonawanda,  and 
abutting  on  Delaware  street  in  said  town. 
The  assessment  was  levied  against  said 
tracts  of  land  to  meet  the  expense  of  grad- 
ing and  paving  said  street,  in  pursuance  of 
the  provisions  of  statutes  of  the  state  of 
New  York  and  of  an  order  of  the  town  board 
of  Tonawanda.   The  principal  matter  com- 

Stained  of  was  that  the  method  of  meeting 
lie  expense  of  grading  and  paving  the  said 
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street  was  by  assessing  the  same  against  the 
lots  abutting  on  the  street  according  to 
frontage  thereon,  and  that  the  statutes  and 
proceedings  thereunder,  which  provided  for 
that  method,  were  contrary  to  the  provisions 
of  the  Constitution  of  the  United  States,  in 
that  thereby  the  land  of  the  complainant 
would  be  taken  for  public  use  without  just 
e  compensation,  and  he  be  deprived  of  his 
§  property  without  due  process  of  law. 

•  'The  case  came  on  for  final  hearing  on  bill, 
answer,  and  a  stipulation  of  facts,  and  on 
January  17,  1900,  the  circuit  court  decreed, 
among  other  things,  as  follows : 

"That  those  parts  of  the  acts  of  the  legis- 
lature of  the  state  of  New  York  mentioned 
and  set  forth  in  plaintiff's  bill  of  complaint, 
to  wit,  of  chapter  650  of  the  laws  of  the 
state  of  New  York  for  the  year  1893,  and  of 
chapter  816  of  the  laws  of  the  state  of  New 
York  for  the  year  1895,  which  authorize  and 
require  the  town  board  of  said  town  to  levy 
the  assessment  for  the  entire  expense  of  pav- 
ing said  Delaware  street,  set  forth  in  the 
bill  of  complaint,  upon  the  complainant's 
said  parcels  of  land  described  in  said  bill  of 
complaint  and  the  other  lands  fronting  on 
■aid  Delaware  street,  and  the  acts  of  the 
■aid  defendant,  the  town  of  Tonawanda,  by 
its  town  board,  mentioned  in  said  bill  of 
complaint,  in  levying  said  assessments  upon 
■aid  lands  according  to  the  rule  prescribed 
In  said  acts  of  said  legislature,  to  wit,  in 
the  proportion  which  the  number  of  front 
feet  of  each  of  said  lots  and  parcels  of  land 
bounding  and  fronting  on  said  Delaware 
street  in  front  of  which  said  improvement  of 
paving  said  street  was  made,  and  which  are  as- 
sessed therefor  in  and  by  said  assessment, 
bear  and  are  to  the  aggregate  number  of 
feet  of  frontage  of  all  the  lots  of  land  so 
bounding  on  the  portion  of  said  street  in 
front  of  which  said  improvement  was  made, 
was  and  were,  and  each  and  every  of  said 
provisions  of  said  acts  of  the  legislature  of 
the  state  of  New  York,  and  all  acts  of  said 
defendant,  the  town  of  Tonawanda,  in  levy- 
ing said  assessment  in  the  manner  and  form 
aforesaid,  are  wholly  unconstitutional  and 
void  as  being  contrary  to  the  provisions  of 
the  Constitution  of  the  United  States." 

And  thereupon  the  town  of  Tonawanda 
and  John  K.  Patton  as  supervisor  of  said 
town  were  forever  enjoined  and  restrained 
"from  in  any  manner  collecting  or  enforcing 
payment  of  such  assessments  against  said 
complainant  or  his  land  or  property."  98 
Fed.  Rep.  361. 

On  January  17,  1900,  an  appeal  from  said 
decree  to  this  court  was  prayed  for  and  al- 
lowed. 

§    Mr.  John  Onaneea  for  appellants. 

*  *  Mr.  Tracy  O.  Becker  for  appellee. 

Messrs.  Edward  C.  Mason  and  Ralph  T. 
Kellogg,  counsel  for  other  landowners  on 
this  brief. 

Mr.  Justice  SMraa  delivered  the  opinion 
of  the  court: 

The  complainant  in  the  court  below  did 
Bot  put  bis  claim  for  equitable  relief  upon 


any  allegation  that,  in  the  proceedings  to 
pave  Delaware  street  and  to  assess  the  cost 
of  the  improvement  upon  the  abutting  prop- 
erty, there  had  been  any  departure  from  the 
provisions  of  the  statute,  or  that  there  had 
been  attempted  any  discrimination  against 
him  or  his  property.  Nor  was  it  denied 
that  it  is  the  settled  law  of  the  state  of  New 
York  that  the  method  prescribed,  of  meet- 
ing the  expense  by  apportioning  the  entire 
cost  of  such  an  improvement  upon  the  abut- 
ting land  according  to  the  foot-front  rule, 
is  a  valid  exercise  of  legislative  power.  Peo- 
ple em  rel.  Griffin  v.  Brooklyn,  4  N.  Y.  419, 
55  Am.  Rep.  266;  Spencer  v.  Merchant,  100 
N.  Y.  685,  3  N.  E.  682. 

What  was  claimed  was  that  a  state  stat- 
ute which  directs  municipalities  to  assess 
the  whole  expense  of  paving  any  highway 
therein  upon  the  lands  abutting  upon  the 
highway  so  improved  in  proportion  to  the 
feet  frontage  of  such  lands,  without  provid- 
ing for  a  judicial  inquiry  into  the  value  of 
such  lands  and  the  benefits  actually  to  ac- 
crue to  them  by  the  proposed  improvement, 
is  unconstitutional  and  void.  And  it  was 
held  by  the  court  below  that,  notwithstand- 
ing the  courts  of  the  state  may  have  held 
otherwise,  it  was  its  duty  to  follow  the  de- 
cision of  this  court  in  the  case  of  Norwood 
v.  Baker,  172  U.  S.  269,  43  L.  ed.  443,  19 
Sup.  Ct.  Rep.  187,  which  was  regarded  by 
the  court  below  as  establishing  the  principle 
contended  for,  and  accordingly  the  defend- 
ants were  enjoined  from  enforcing  payment 
of  the  assessment.  But  we  think  that,  in  so 
understanding  and  applying  the  decision  in 
Norwood  v.  Baker,  the  learned  judge  ex- 
tended the  doctrine  of  that  case  beyond  its 
necessary  meaning. 

It  was  not  the  intention  of  the  court,  ia 
that  case,  to  hold  that  the  general  and 
special  taxing  systems  of  the  states,  however 
long  existing  and  sustained  as  valid  by  their 
courts,  have  been  subverted  by  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  The  purpose  of  that  Amend- a 
ment  is  to  extend  to  the  citizens  and  resi-[| 
dents  of  the  states  the  same*  protection* 
against  arbitrary  state  legislation  affecting 
life,  liberty,  and  property,  as  is  afforded  by 
the  6th  Amendment  against  similar  legis- 
lation by  Congress.  The  case  of  Norwood 
v.  Baker  presented,  as  the  judge  in  the  court 
in  the  present  case  well  said,  "considerations 
of  peculiar  and  extraordinary  hardships," 
amounting,  in  the  opinion  of  a  majority  of 
the  judges  of  this  court,  to  actual  confisca- 
tion of  private  property  to  public  use,  and 
bringing  the  case  fairly  within  the  reach  of 
the  14th  Amendment. 

The  facts  disclosed  by  the  present  record 
do  not  show  any  abuse  of  the  law,  nor  that 
the  burdens  imposed  on  the  property  of  the 
complainant  were  other  than  those  imposed 
upon  that  of  other  persons  in  like  circum- 
stances; and  it  is  obvious,  from  expressions 
in  the  opinion  of  the  trial  judge,  that  he 
reached  his  conclusion  because  constrained 
by  what  he  understood  to  be  the  principle 
established  by  the  Norwood  Case. 

It  is  unnecessary  to  enter  into  an  examina- 
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tion  of  the  authorities  on  this  subject,  as 
that  has  recently  been  done  in  French  v.  Bar- 
ber Asphalt  Paving  Co.  181  U.  S.  324,  post, 
625,  21  Sup.  Ct.  Rep.  625,  in  error  to  the  su- 
preme court  of  the  state  of  Missouri,  and 
in  Wight  v.  Davidson,  on  appeal  from  the 
court  of  appeals  of  the  District  of  Columbia, 
in  the  former  of  which  the  effect  of  the  14th, 
and,  in  the  latter,  that  of  the  5th,  Amend- 
ment was  considered.  181  U.  8.  871,  post, 
616,  21  Sup.  Ct.  Rep.  616. 

There  were  other  questions  passed  upon  in 
the  trial  court  and  discussed  in  the  briefs, 
but  the  conclusion  we  now  reach  renders  it 
unnecessary  for  us  to  consider  them. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  to  that  court  with 
directions  to  dismiss  the  bill  of  complaint. 

Mr.  Justice  Harlan  (with  whom  con' 
eurred  Mr.  Justice  White  and  Mr.  Justice 
McKenna)  dissenting: 

My  views  touching  the  general  questions 
•rising  in  this  case  have  been  expressed  in 
French  v.  Barber  Asphalt  Paving  Co.  181 U. 
8.  324,  post,  625,  21  Sup.Ct  Rep.  625,  and  in 
Wight  v.  Davidson,  just  determined,  181  U.  S. 
371,  post,  616,  21  Sup.  Ct  Rep.  616.  I  ad- 
here to  those  views,  and  therefore  dissent 
from  the  judgment  in  this  case.  As  stated 
Mby  the  circuit  court,  the  special  assessment 
gin  question  was  "in  the  proportion  which  the 
•  number  of  front  feet'of  each  of  said  lots  and 
parcels  of  land  bounding  and  fronting  on 
said  Delaware  street  in  front  of  which  said 
Improvement  of  paving  said  street  was  made, 
and  which  are  assessed  therefor  in  and  by 
said  assessment,  bear  and  are  to  the  aggre- 
gate number  of  feet  of  frontage  of  all  the 
lots  so  bounding  on  the  portion  of  said  street 
In  front  of  which  said  improvement  was 
made."  The  case,  therefore,  is  one  in  which, 
beyond  question,  private  property  is  special- 
ty assessed  by  the  front  foot,  in  the  interest 
of  the  whole  public,  for  the  entire  cost  of 
paving  a  highway,  without  reference  to  any 
special  benefits  accruing  to  it,  and  without 
the  owner  of  the  property  being  permitted 
to  show  that  such  cost  amounts  to  the  con- 
fiscation of  his  property  to  the  extent  that 
it  substantially  exceeds  special  benefits,  or 
that  it  exceeds  the  value  of  the  property  as- 
sessed. 

The  court  says  that  it  was  not  the  inten- 
tion of  this  court  in  Norwood  v.  Baker  to 
hold  "that  the  general  and  apecial  taxing 
systems  of  the  states,  however  long  existing 
and  sustained  as  valid  by  their  courts,  have 
been  subverted  by  the  14th  Amendment  of 
the  Constitution  of  the  United  States."  The 
contrary  was  not  asserted  by  the  learned 
judge  of  the  circuit  court,  nor  has  anyone 
in  this  case  contended  that  the  14th  Amend- 
ment subverted  the  taxing  systems  of  the 
states.  But  it  was  contended,  and  such  is 
my  position,  that  nothing  can  be  done  by  or 
tinder  the  authority  of  a  state  in  violation 
of  that  Amendment.  After  that  Amend- 
ment became  part  of  the  Constitution,  the 
only  provisions  in  the  state  taxing  laws  or 
systems  that  ceased  to  have  operation  were 
those  that  were   inconsistent   with  the 


Amendment.  No  one,  I  assume,  will  dis- 
pute that  proposition. 

The  court  also  says  that  the  purpose  of 
the  14th  Amendment  "is  to  extend  to  the 
citizens  and  residents  of  the  states  the 
same  protection  against  arbitrary  state  leg- 
islation affecting  life,  liberty,  and  property 
as  is  afforded  by  the  5th  Amendment  against 
similar  legislation  by  Congress."  I  assent 
most  cordially  to  this  view,  and  therefore, 
in  another  case,  felt  obliged  to  express  my 
subjection  to  the  intimation  that  possibly 
that  might  be  done  by  Congress  under  the 
due  process  clause  of  the  5th  Amendment 
which  could  not  be  done  by  a  state  under 
the  same  clause  of  the  14th  Amendment. 


(181  U.  B.  2«4) 

CHARLES  H.  TREAT,  United  States  Col- 
lector of  Internal  Revenue,  Plff.  ist 
Err^ 

v. 

STEPHEN  V.  WHITE. 

Stamp  tarn — on  "ealF'  for  stock. 

A  "call"  for  stock,  which  contains  an  absolute 
promise  to  sell  the  stock  at  any  time  within 
fifteen  days  at  a  certain  price,  though  It  may 
be  a  unilateral  contract.  Is  an  "agreement 
to  •ell,"  within  the  provision  of  the  war  rev- 
enue act  of  June  IS,  1898  (80  Stat  at  L. 
488),  Schedule  A,  |  25,  requiring  a  stamp  tax 
of  2  cents  on  each  $100  of  face  value  or  frac- 
tion thereof. 

[No.  227.] 

Argued  April  10,  1901.  Decided  April  19, 
1901. 
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N  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  stating  a  question  as  to  the 
liability  of  a  "call"  for  stock  to  a  stamp 
tax.  Answered  in  the  affirmative. 

Statement  by  Mr.  Justice  Brewer: 
On  September  18,  1899,  S.  V.  White 
brought  an  action  in  the  supreme  court  of 
the  state  of  New  York  against  Charles  H. 
Treat,  United  States  collector  of  internal 
revenue,  to  recover  the  sum  of  $604,  al- 
leged to  have  been  unlawfully  exacted  by 
such  collector.  The  action  was  removed  to 
the  United  States  circuit  court  for  the 
southern  district  of  New  York,  and  a  judg- 
ment there  rendered  in  favor  of  the  plain- 
tiff. 100  Fed.  Rep.  290.  The  case  was  tak- 
en to  the  United  States  court  of  appeals  for 
the  second  circuit,  which,  before  any  deci- 
sion, certified  a  question  to  this  court.  The 
statement  of  facts  and  question  are  as  fol- 
lows : 

"From  the  1st  day  of  July,  1898,  until  the 
date  of  the  commencement  of  this  action  the 
defendant  in  error,  Stephen  V.  White,  was 
doing  business  as  a  stockbroker  on  the  New 
York  stock  exchange.  In  the  course  of  his 
business  White  sold  'calls'  upon  30,200 
shares  of  stock,  the  said  'calls'  being  of  the 
same  effect  and  tenor  as  Exhibit  A,  herein- 
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after  set  forth,  and  only  varying  in  the 
names  of  the  stock,  the  date,  and  the  price 
at  which  they  were  offered. 

"Exhibit  A. 
"New  York,  May  18th,  1890. 

"For  value  received  the  bearer  may  call 
on  me  on  one  day's  notice,  except  last  day, 
is  when  notice  is  not  required.    One  hundred 
%  shares  of  the  common  stock  of  the  Ameri- 
*  can  Sugar  *  Refining  Company  at  17S  per 
cent  at  any  time  in  fifteen  days  from  date. 
All  dividends,  for  which  transfer  books 
close  during  said  time,  go  with  the  stock. 
Expires  June  2,  1899,  at  3  p.  m. 

"(Signed)       S.  V.  White. 

"These  30,200  shares  of  stock,  for  which 
'calls'  at  various  times  had  been  in  exist- 
ence, were,  as  matter  of  fact,  never  actu- 
ally 'called,'  and  no  stamp  was  put  upon 
the  same.  That  the  plaintiff  in  error, 
Charles  H.  Treat,  United  States  collector 
of  internal  revenue,  demanded  of  the  defend- 
ant in  error,  Stephen  V.  White,  the  sum  of 
$604,  which  sum  was  the  value  of  30,200 
internal  revenue  stamps  of  the  denomina- 
tion of  2  cents  each. 

"This  sum  of  $604  was  paid  by  the  defend- 
ant in  error,  Stephen  V.  White,  under  pro- 
test. Subsequently  the  defendant  in  error 
demanded  the  return  of  the  said  $604,  but 
the  demand  was  refused. 

"Upon  the  facts  set  forth  the  question  of 
law,  concerning  which  this  court  desires  the 
instruction  of  the  Supreme  Court  for  its 
proper  decision,  is: 

"Is  the  above  memorandum  in  writing, 
designated  as  Exhibit  A,  an  'agreement  to 
sell'  under  the  provisions  of  {  25,  Schedule 
A,  act  of  Congress  approved  June  13th, 
1898,  and,  as  such,  taxable?" 

The  collector  acted  under  the  provision  of 
|  25,  Schedule  A,  of  the  war  revenue  act  of 
June  13,  1898  (  30  Stat,  at  L.  448,  chap. 
448),  which  reads  as  follows: 

"On  all  sales,  or  agreements  to  sell,  or 
memoranda  of  sales  or  deliveries  or  trans- 
fers of  shares  or  certificates  of  stock  in  any 
association,  company,  or  corporation,  wheth- 
er made  upon  or  shown  by  the  books  of  the 
association,  company,  or  corporation,  or  by 
any  assignment  in  blank,  or  by  any  deliv- 
ery, or  by  any  paper  or  agreement  or  mem- 
orandum or  other  evidence  of  transfer  or 
sale,  whether  entitling  the  holder  in  any 
manner  to  the  benefit  of  such  stock  or  to  se- 
cure the  future  payment  of  money  or  for 
the  future  transfer  of  any  stock,  on  each 
hundred  dollars  of  face  value  or  fraction 
thereof,  two  cents:  Provided,  That  in'caae 
of  sale  where  the  evidence  of  transfer  is 
shown  only  by  the  books  of  the  company 
the  stamp  shall  be  placed  upon  such  books; 
and  where  the  change  of  ownership  is  by 
transfer  certificate  the  stamp  shall  be  placed 
upon  the  certificate;  and  in  cases  of  an 
agreement  to  sell,  or  where  the  transfer  is 
by  delivery  of  the  certificate  assigned  in 
blank,  there  shall  be  made  and  delivered 
by  the  seller  to  the  buyer  a  bill  or 
memorandum  of  such  sale,  to  which  the 
stamp  shall  be  affixed;  and  every  bill  or 
memorandum  of  sale  or  agreement  to  sell 


before  mentioned  shall  show  the  date  there- 
of, the  name  of  the  seller,  the  amount  of  the 
sale,  and  the  matter  or  thing  to  which  it 
refers." 

Assistant  Attorney  General  Beck  for 
plaintiff  in  error. 

U r.  Stephen  V.  White,  P.  P. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  question  before  us  is  simply  one  of 
statutory  construction.  Is  a  "call"  (a  copy 
of  which  is  incorporated  in  the  statement  of 
facts)  an  agreement  to  sell,  within  the 
meaning  of  Schedule  At  In  reference  to 
this  the  learned  circuit  judge,  in  delivering 
his  opinion,  said: 

"It  is  an  agreement,  and  manifestly  an 
'agreement  to  sell.'  It  may  be  referred  to 
as  an  'offer,'  or  an  'option,'  or  a  'call,'  or 
what  not,  but  it  is  susceptible  of  no  more 
exact  definition  than  'an  agreement  to  sell.' 
Inasmuch,  therefore,  as  the  statute  requires 
stamps  to  be  affixed  'on  all  sales  or  agree- 
ments to  sell,'  it  would  seem  that  these 
'calls'  are  within  its  provisions." 

We  fully  agree  with  this  definition. 
"Calls"  are  not  distributed  as  mere  adver- 
tisements of  what  the  owner  of  the  property 
described  therein  is  willing  to  do.  They 
are  sold,  and  in  parting  with  them  the  ven- 
dor receives  what  to  him  is  satisfactory  con- 
sideration. Having  parted  for  value  re- 
ceived with  that  promise  it  is  a  contract 
binding  on  him,  and  such  a  contract  is  nei- 
ther more  nor  less  than  an  agreement  tog 
sell  and  deliver  at  the  time  named  the  prop-M 
erty  described  in  the  instrument.  It'may* 
be  a  unilateral  contract.  So  are  many  con- 
tracts. On  the  face  of  this  instrument 
there  is  an  absolute  promise  on  the  part  of 
the  promisor  and  a  promise  to  sell.  We 
cannot  doubt  the  conclusion  of  the  circuit 
judge  that  this  is  in  its  terms,  its  essence, 
and  its  nature  an  agreement  to  sell.  There- 
fore it  comes  within  the  letter  of  the  stat- 
ute. 

The  defendant  in  error,  who  has  argued 
in  his  own  behalf  with  ability  the  ques- 
tions presented,  has  referred  in  his  brief  to 
this  rule  of  construction:  That  the  duty  of 
the  court  "is  to  take  the  words  in  their 
ordinary  grammatical  sense,  unless  such  a 
construction  would  be  obviously  repugnant 
to  the  intention  of  the  framers  of  the  in- 
strument, or  would  lead  to  some  other  in- 
convenience or  absurdity."  Sedgw.  Stat,  ft 
Const.  L.  [2d  ed.]  220.  With  that  rule  of 
construction  we  are  in  entire  sympathy,  and 
approve  of  it.  In  the  ordinary  reading  of 
this  instrument  no  one  would  doubt  that 
there  was  an  agreement  on  the  part  of  the 
promisor  to  sell  at  the  time  named  the 
property  therein  described.  That  being  the 
ordinary,  natural,  grammatical  interpreta- 
tion of  the  language,  it  is,  as  the  learned 
circuit  judge  declared,  neither  more  nor  less 
than  an  agreement  to  sell.  Why  should  not 
the  ordinary  meaning  of  the  language  in 
the  statute  be  enforced  in  respect  to  this 
particular   instrument  T     Certainly  there 
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most  be  Mime  satisfactory  reason  for  de- 
parting from  the  general  rule  of  construc- 
tion. It  is  also  true,  as  said  by  this  court 
in  United  States  v.  Itham,  17  Wall.  496, 
504,  21  L.  ed.  728,  730,  "If  there  is  a  doubt 
as  to  the  liability  of  an  instrument  to  taxa- 
tion, the  construction  is  in  favor  of  the  ex- 
emption, because,  in  the  language  of  Pol- 
lock, C.  B.,  in  Ourr  v.  Bcudds,  11  Exch.  101, 
'a  tax  cannot  be  imposed  without  clear  and 
express  words  for  that  purpose.' "  With 
that  proposition  we  fully  agree.  There 
must  be  certainty  as  to  the  meaning  and 
scope  of  language  imposing  any  tax,  and 
doubt  in  respect  to  its  meaning  is  to  be  re- 
solved in  favor  of  the  taxpayer.  But  when 
the  language  is  clear  a  different  thought 
arises. 

We  do  not  question  the  fact  that  there 
are  times  when  the  mere  letter  of  a  stat- 
ute does  not  control,  and  that  a  fair  con- 
sideration of  the  surroundings  may  indicate 
jjthat  that  which  is  within  the  letter  is  not 
•  within  the  spirit,  and  therefore  must  be'ex- 
cluded  from  its  scope.  Church  of  Holy 
Trinity  v.  United  States,  143  U.  8.  457,  36 
L.  ed.  226,  12  Sup.  Ct.  Rep.  611.  But  that 
proposition  implies  that  there  is  something 
which  makes  clear  an  intent  on  the  part  of 
Congress  against  enforcement  according  to 
the  letter.  Nothing  of  that  kind  exists  in 
this  case.  There  is  nothing  to  suggest  that 
Congress  did  not  mean  that  this  provision 
should  be  enforced  according  to  its  letter 
and  spirit  everywhere.  The  defendant  in 
error,  in  the  course  of  his  argument,  says 
that  Congress  must  be  assumed  to  have  been 
familiar  with  the  ordinary  modes  of  dealing 
on  the  stock  exchange  of  New  York,  and 
that  if  it  intended  by  its  legislation  to 
reach  "calls,"  a  term  well  understood  in 
that  exchange,  it  would  have  named  them  or 
used  some  word  which  necessarily  includes 
them.  But  this  takes  for  granted  the  ques- 
tion at  issue,  and  assumes  that  the  words 
used  do  not  include  "calls."  It  is  not  to 
be  assumed  that  Congress  legislated  with 
sole  reference  to  transactions  on  stock  ex- 
changes, but  its  action  is  to  be  taken  as 
having  been  exerted  for  the  whole  nation, 
and  if  it  should  so  happen  that  dealings 
on  any  stock  exchange  come  within  the  pur- 
view thereof,  the  parties  so  dealing  are 
bound  by  it,  and  cannot  claim  an  immunity 
from  its  burden.  An  isolated  agreement  to 
sell  stock,  made  by  an  individual  in  Austin, 
Texas,  is  an  agreement  to  sell  subject  to  the 
stamp  duty  imposed.  It  is  none  the  less  an 
agreement  to  sell  when  made  in  the  stock 
exchange  of  New  York,  as  one  of  a  multi- 
tude of  similar  transactions. 

That  there  is  a  difference  between  an 
agreement  to  sell  and  an  agreement  of  sale 
is  clear.  The  latter  may  imply,  not  merely 
an  obligation  to  sell,  but  an  obligation  on 
the  part  of  the  other  party  to  purchase, 
while  an  agreement  to  sell  is  simply  an  ob- 
ligation on  the  part  of  the  vendor  or  promis- 
or to  complete  his  promise  of  sale.  That 
Congress  recognized  the  difference  between 
these  two  terms  is  evident,  because  in  the 
very   next   paragraph    of  Schedule  A  it 


provides,  in  reference  to  merchandise,  for  a 
stamp  "upon  each  sale,  agreement  of  sale, 
or  agreement  to  sell."   That  no  stamp  duty 
was  imposed  on  agreements  to  buy  (or,  in 
the    vernacular    of  the  stock    exchange, o> 
"puts")  furnishes  no  ground  for  denying^ 
the  validity  of  the  stamp  duty  on*  agree-* 
ments  to  sell.   The  power  of  Congress  in 
this  direction  is  unlimited.   It  does  not 
come  within  the  province  of  this  court  to 
consider  why  agreements  to  sell  shall  be  sub- 
ject to  stamp  duty,  and  agreements  to  buy 
not.   It  is  enough  that  Congress  in  this  leg- 
islation has  imposed  a  stamp  duty  upon  the 
one,  and  not  upon  the  other. 

In  conclusion,  we  may  say  that  the  lan- 
guage of  the  statute  seems  to  us  clear.  It 
imposes  a  stamp  duty  on  agreements  to  sell. 
"Calls"  are  agreements  to  sell.  We  see 
nothing  in  the  surroundings  which  justifies 
us  in  limiting  the  power  of  Congress  or  de- 
nying to  its  language  its  ordinary  meaning. 

Therefore  toe  answer  the  question  submit- 
ted to  us  by  the  Circuit  Court  of  Appeals  tn 
the  affirmative,  and  bold  that  a  "call"  is  an 
agreement  to  sell,  and  taxable  as  such. 


(181  U.  S.  269) 

EDWARD  W.  SPEED,  as  Administrator  of 
William  B.  Franklin,  Deceased,  et  aL, 
Plffs.  in  Brr., 

Patrick  b.  McCarthy. 

Error  to  state  court  —  Federal  questions. 

1.  The  question  of  the  estoppel  of  a  party  to 
deny  the  validity  of  a  mining  location  does 
not  constitute  a  Federal  question  for  review 
by  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  a  stste  court. 

2.  A  decision  by  a  state  court  that  a  cotenant 
who  relocates  a  mining  claim  held  In  common 
Is  to  be  deemed  a  trustee  for  all  the  coten- 
ants  does  not  determine  a  Federal  question 
which  can  be  reviewed  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  a 
state  court. 

t.  A  statement  In  a  pleading,  that  the  other 
party  Intended  to  set  up  certain  rights  under 
certain  mining  claims,  and  that  these  claims 
were  abandoned  and  forfeited  before  certain 
other  claims  were  located.  Is  not  sufficient 
to  constitute  a  definite  claim  of  a  right  or 
title  under  a  statute  of  the  United  States, 
which  will  present  s  Federal  question  on  writ 
of  error  from  the  Supreme  Court  of  the  Unit- 
ed States  to  a  state  court. 

[No.  230.] 

Argued  April  10,  11,  1901.    Decided  April 
29,  1901. 

IN  ERROR  to  the  Circuit  Court  of  Pen- 
nington County,  State  of  South  Dakota, 
to  review  a  decision  in  favor  of  plaintiff  in 
an  action  to  determine  adverse  claims  to 
mining  property.  Dismissed. 

See  same  case  below,  12  S.  D.  7,  50  L.  R. 
A,  190,  80  N.  W.  135. 

Statement  by  Mr.  Chief  Justice  Fuller  i 
Patrick  B.  McCarthy  commenced  this  ae» 
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-tion  in  the  circuit  court  of  Pennington  coun- 
"tv,  Sooth  Dakota,  against  William*.  Frank- 
lin and  others,  to  determine  their  adverse 
claims  in  and  to  certain  mining  property. 
Before  the  trial  William  B.  Franklin  died, 
and  his  heirs  and  his  administrator,  Edward 
W.  Speed,  were  substituted. 

The  circuit  court  filed  findings  of  fact  and 
conclusions  of  law,  and  entered  judgment  for 
defendants  on  the  facts  so  found. 

The  facts  found  by  the  trial  court  are 
thus  stated  in  the  opinion  of  the  supreme 
court: 

"On  September  16,  1882,  Jacob  F.  Reed 
and  William  Franklin  located  a  portion  of 
the  ground  in  controversy  as  the  Reed  placer 
mining  claim.  From  the  date  of  location 
until  1802  Reed  and  Franklin  were  in  ac- 
tual, notorious,  and  peaceable  possession  of 
the  claim,  were  acknowledged  and  reputed  to 
be  its  owners,  and  during  each  year  per- 
formed the  required  development  work. 
They  applied  for  patent  November  23,  1892. 
Final  entry  was  made  March  13,  1893. 
There  was  no  application  for  a  lode  on  the 
placer  site  aside  from  the  placer  claim. 
The  boundaries  of  the  claim  as  patented  co- 
incide with  its  boundaries  as  staked  upon 
the  ground  at  time  of  location.  January 
25,  1888,  Reed,  Franklin,  Thomas  C.  Blair, 
and  Frank  Eaton  marked  the  boundaries  of 
Tin  Bar  No.  1  claim  upon  the  ground  with 
stakes,  as  required  by  law,  posted  a  discov- 
ery or  location  notice  thereon,  and  within 
sixty  days  thereafter  recorded  a  location 
certificate,  but  did  no  other  act  of  location 
at  that  time.  The  location  or  discovery 
notice  of  this  claim  was  posted  inside  the 
boundaries  of  the  Reed  placer  claim,  and  the 
point  claimed  as  discovery  on  the  Tin  Bar 
No.  1  is  the  same  point  at  which  the  notice 
was  posted.  No  labor  has  been  performed 
or  improvement  made  upon  the  claim,  ex- 
cept about  four  days'  work  in  1889  and 
about  four  days'  work  in  1891;  such  work 
not  exceeding  $14  in  each  of  those  years. 
There  was  no  agreement  on  the  part  of  de- 
fendants Blair  or  Franklin  with  plaintiff 
to  perform  labor  or  make  improvements  on 
Tin  Bar  No.  1  in  1893  or  1894,  and  no  con- 
tractual relation  existed  between  them  in 
regard  to  such  claim  when  the  Holy  Terror 
lode  claim  was  located.  January  25,  1888, 
Blair  and  Eaton  did  the  same  acts  of  loca- 
tion with  respect  to  Tin  Bar  No.  2  that  were 
;  done  in  respect  to  Tin  Bar  No.  1.  No  labor 
has  been  performed  or*  improvement  made 
upon  Tin  Bar  No.  2,  except  about  four  days' 
work  in  1891,  of  value  not  exceeding  $14. 
There  was  no  agreement  on  the  part  of  de- 
fendants Franklin  or  Blair  with  plaintiff 
to  perform  labor  or  make  improvements  up- 
on Tin  Bar  No.  2  in  1892,  1893,  or  1894, 
and  there  was  no  contractual  relation  exist- 
ing between  them  in  regard  to  such  claim 
during  those  years.  Defendant  Franklin  lo- 
cated the  lode  claims  Holy  Terror  and  Key- 
stone No.  4,  on  June  28,  1894,  and  Septem- 
ber 20,  1894,  respectively,  and  the  law  has 
been  complied  with,  so  far  as  it  relates  to 
those  claims,  since  the  data  of  each.  De- 
fendants are  the  owners  of  the  Holy  Terror 


and  Keystone  No.  4,  save  for  the  rights  of 
the  plaintiff  in  this  action.  No  adverse  was 
filed  by  plaintiff  or  other  owners  of  either 
Tin  Bar  No.  1  or  2  to  the  application  for 
patent  to  the  Reed  placer  claim.  At  and 
prior  to  the  time  of  tne  application  for  pat- 
ent to  the  placer  claim  there  was  no  knows 
lode  or  vein  thereon  within  the  boundaries 
of  either  Tin  Bar  claim  of  such  character  as 
to  render  the  ground  more  valuable  because 
of  its  presence,  or  to  justify  the  expenditure 
of  money  for  either  exploitation  or  develop- 
ment. There  was  no  application  for  patent 
to  any  lode  or  vein  included  in  the  placer 
claim  in  the  application  for  patent  to  the 
placer  claim.  The  Holy  Terror  embraces 
1.62  acres  of  the  ground  covered  by  Tin  Bar 
No.  1,  and  Keystone  No.  4  embraces  2.71 
acres  of  the  ground  covered  by  Tin  Bar  No. 
2.  In  1888  Eaton  conveyed  an  undivided 
one-fourth  interest  in  Tin  Bar  No.  1  and 
Tin  Bar  No.  2  to  one  George  Williams,  who, 
in  the  same  year,  conveyed  the  same  inter- 
est to  plaintiff  and  one  Michael  McQuire. 
On  April  22,  1890,  Eaton  conveyed  an  on- 
divided  one-fourth  interest  in  Tin  Bar  No. 
2  to  defendant  Franklin,  and  Blair  conveyed 
a  like  interest  therein  to  Jacob  F.  Reed. 
When  this  action  was  commenced,  Frank- 
lin (since  deceased)  and  defendants  Blair, 
Fayel,  and  Amsbury  each  owned  an  undi- 
vided one-fourth  interest  in  the  Holy 
Terror  claim  and  an  undivided  seven-thirty- 
sixths  interest  in  Keystone  No.  4.  Blair 
acquired  his  interest  in  the  Holy  Ter- 
ror claim  with  full  knowledge  of  what- 
ever rights  the  plaintiff  had,  if  any.  Dur- 
ing 1891,  Blair  and  Franklin  discovered 
a  well-defined  ledge  of  mineral-bearing  rocksi 
in  place,  carrying  gold,  upon  Tin  Bar  No.£ 
2,  the  point  of'dlscovery  being  outside  the* 
limits  of  Reed  placer  claim.  The  location 
notice  on  Tin  Bar  No.  1  was  posted  upon  a 
well-defined  ledge  of  rock  carrying  tin,  but 
plaintiff  and  defendants  had  no  knowledge 
of  the  existence  of  tin  or  other  valuable  de- 
posit therein  until  during  the  trial  of  this 
action  in  the  court  below?' 

Plaintiff  appealed  to  the  supreme  court  of 
South  Dakota  from  the  judgment  and  from 
an  order  denying  a  new  trial,  and  the  judg- 
ment was  reversed  and  a  new  trial  ordered. 
11  S.  D.  362,  60  L.  R.  A.  184,  77  N.  W.  690. 
Subsequently  a  rehearing  was  had,  and 
judgment  was  directed  to  be  entered  below 
for  plaintiff  on  the  findings  of  fact  for  one- 
eighth  interest  in  and  to  so  much  of  the 
ground  covered  by  the  Holy  Terror  claim 
and  the  Keystone  No.  4  claim  as  was  em- 
braced by  Tin  Bar  No.  1  and  Tin  Bar  No. 
2.  12  S.  D.  7,  50  L.  R.  A.  190,  80  N.  W. 
135.  This  was  accordingly  done  by  the  cir- 
cuit court,  and  this  writ  of  error  was  there- 
upon allowed. 

Messri.  George  lines,  Joseph  V. 
Qvarles,  Charles  Qvarles,  James  W.  Fowler, 
and  Fred  B.  Whitfield  for  plaintiffs  in  er- 
ror. 

Messrs.  W.  I*.  McLaughlin,  Daniel  Jfo- 
Laughlin,  and  Charles  W.  Brown  for  defend- 
ant in  error. 
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speed  McCarthy, 


Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

It  is  objected  that  jurisdiction  of  this 
writ  of  error  cannot  be  maintained  because 
no  title  or  right  was  specially  set  up  or 
claimed  within  {  709  of  the  Revised  Stat- 
utes. But  plaintiffs  in  error  contend  that, 
while  they  admit  that  they  made  no  specific 
reference  to  the  statutes  of  the  United 
States,  their  pleading,  nevertheless  showed 
that  they  asserted  title  through  valid  min- 
ing claims  duly  located,  and  denied  the  title 
of  defendant  in  error  on  the  ground  that  the 
locations  under  which  he  claimed  had  be- 
come forfeited  and  abandoned,  and  that 
that  was  a  sufficient  compliance  with  the  re- 
quirements of  §  709. 

We  cannot  concede  that  this  is  so  in  view 
Nof  the  rule  expounded  in  F.  O.  Oxley  Stave 
feCo.  v.  Butler  County,  160  U.  S.  648,  41  L. 
•  ed.  1149,  17  Sup.  Ct.  Rep.  709,  and*  many 
other  cases;  ana  are  the  less  disposed  to 
that  conclusion,  as  the  case  might  well  be 
held  to  have  been  decided  on  grounds  inde- 
pendent of  Federal  questions. 

Counsel  for  plaintiffs  in  error  assert  in 
their  printed  brief  that  the  following  ques- 
tions were  presented  by  the  findings  of  fact: 

"First.  Whether  Tin  Bar  No.  1  claim,  in 
its  entirety,  was  extinguished  and  lost  to 
the  owners  thereof  by  the  patenting  of  the 
Reed  placer  claim. 

"Second.  Whether  the  Tin  Bar  No.  2 
claim,  to  the  extent  that  it  conflicted  with 
the  Reed  placer,  was  extinguished  and  lost 
to  the  owners  thereof  by  file  patenting  of 
the  placer  claim. 

"Third.  Whether,  notwithstanding  the 
failure  of  the  owners  of  the  Tin  Bar  claims 
to  perform  thereon  the  work  required  by  § 
2S24,  Rev.  Stat.,  those  claims  continued  to 
be  valid  and  subsisting  claims,  and  the  lo- 
cators thereof  or  their  grantees,  cotenants 
in  respect  thereto;  so  that  one  of  such  lo- 
cators or  grantees  could  not  make  a  new  lo- 
cation, for  his  own  benefit  solely,  and  in- 
clude therein  a  portion  of  the  ground  cov- 
ered by  said  Tin  Bar  claims,  although,  by 
reason  of  such  failure  to  work,  said  claims 
had  become  'open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had 
over  been  made.' " 

And  they  insist  that  these  questions  could 
only  have  been  determined  by  the  applica- 
tion of  the  provisions  of  chapter  6  of  Title 
32  of  the  Revised  Statutes  correctly  inter- 
preted, particularly  of  $  2324-t 


615  jj 

But  the  supreme  court  of  South  Dakota  • 
held  that  plaintiffs  in  error,  defendants  be- 
low, were  not  in  a  position  to  allege  or  prove 
against  defendant  in  error,  plaintiff  below, 
that  the  declarations  contained  in  the  re- 
corded location  certificates  were  false. 

In  its  first  opinion,  after  saying  that 
there  was  "certainly  no  reason  for  holding 
that  the  owner  of  an  unpatented  placer  claim 
cannot  locate  a  lode  claim,  or  consent  to 
such  a  location  being  made  by  others,  with- 
in the  boundaries  of  his  placer  claim;"  and 
also  that  "if  the  Tin  Bar  claims  were  lo- 
cated when  application  for  patent  to  the 
placer  was  made,  they  were  not  affected 
thereby,  no  application  for  lodes  having 
been  included  in  the  application  for  the 
placer  patents;"  the  court  proceeded  to  hold 
that  the  conduct  of  the  original  locators 
was  such  as  to  induce  "persons  who  might 
examine  the  records  to  believe  that  they 
were  the  owners  of  properly  located  mining 
claims,"  and  that  the  rights  of  defendant  in 
error  in  this  action  depended  "upon  the 
facts  which  the  conduct  of  the  locators  in- 
duced him  to  believe  existed  when  his  inter- 
est in  the  claims  was  acquired.  It  would 
be  a  travesty  on  justice  to  permit  the  loea-a 
tors  to  now  impair  such  rights  by  asserting*: 
that  their  *  recorded  representations  were? 
false.  Neither  of  the  defendants  is  in  any 
better  position  than  the  original  locators, 
and  all  are  estopped  from  denying  the  valid- 
ity of  the  Tin  Bar  locations.'7 

In  the  opinion  on  rehearing  the  court  said 
that  the  findings  of  the  circuit  court  showed 
"that  Reed,  Franklin,  Blair,  and  Eaton  re- 
corded a  location  certificate  for  Tin  Bar  No. 
1,  and  that  Blair  and  Eaton  recorded  a  loca- 
tion certificate  for  Tin  Bar  No.  2,  in  the 
office  of  the  register  of  deeds  in  the  proper 
county,  before  plaintiff  purchased  his  inter- 
est in  such  claims;  that  neither  defendant 
is  in  any  better  position  than  the  original 
locators;  and,  whether  or  not  plaintiff  ex- 
amined and  relied  upon  the  records,  we 
think  defendants  are  estopped  from  denying 
the  validity  of  these  locations." 

If,  as  thus  held,  defendants  below  could 
not  deny  the  validity  of  these  locations,  the 
estoppel  covered  the  objection  to  the  right 
to  locate  a  lode  claim  within  a  placer  claim 
previously  located,  and  the  objection  based 
on  the  supposed  effect  of  the  patenting  of 
the  placer  claim,  as  raised  on  this  record. 
And  whether  a  party  is  estopped  or  not  is 
not  a  Federal  question.   Qillis  v.  Btinch- 


t"8ec.  2324.  The  miners  of  each  mining  dis- 
trict may  make  regulations  not  In  conflict  with 
the  laws  of  the  United  States,  or  with  the  laws 
of  the  state  or  territory  In  which  the  district  Is 
situated,  governing  the  location,  manner  of  re- 
cording, amount  of  work  necessary  to  hold  pos- 
session of  a  mining  claim,  subject  to  the  follow- 
ing requirements:  The  location  must  be  dis- 
tinctly marked  on  the  ground  so  that  Its 
boundaries  can  be  readily  traced.  All  records 
of  mining  claims  hereafter  made  shall  contain 
the  name  or  names  of  the  locators,  the  date  of 
the  location,  and  such  a  description  of  the  claim 
or  claims  located  by  reference  to  some  natural 
object  or  permanent  monument  as  will  Identify 
the  claim.   On  each  claim  located  after  the 


tenth  day  of  May,  eighteen  hundred  and  seven- 
ty-two, and  until  a  patent  has  been  Issued  there- 
for, not  less  than  one  hundred  dollars'  worth  of 
labor  shall  be  performed  or  improvements  made 
during  each  year.  On  all  claims  located  prior 
to  the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  ten  dollars'  worth  of  labor  shall 
be  performed  or  Improvements  made  by  the  tenth 
day  of  June,  eighteen  hundred  and  seventy-four, 
and  each  year  thereafter,  for  each  one  hun- 
dred feet  In  length  along  the  vein  until  a  patent 
has  been  Issued  therefor ;  but  where  such  claims 
are  held  In  common,  such  expenditure  may  be 
made  upon  any  one  claim;  and  upon  a  failure 
to  comply  with  these  conditions,  the  claim  or 
mine  upon  which  such  failure  occurred  shall 
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field,  15*  U.  &  658,  40  L.  ed.  295,  16  Sup. 
Ct  Rep.  131;  Pittsburgh  <t  L.  A.  Iron  Co. 
r.  Cleveland  Iron  Min.  Co.  178  U.  S.  270,  44 
L.  ed.  1066,  20  Sup.  Ct.  Rep.  931. 

Having  determined  that  for  the  purposes 
of  this  action  the  Tin  Bar  claims  were  to  be 
regarded  as  valid  in  their  inception,  the  su- 
preme court  considered  the  controversy  as 
to  the  right  of  a  cotenant  to  relocate  a  min- 
ing claim  when  the  annual  assessment  work 
has  not  been  done,  and  obtain  title  as 
against  his  co-tenants. 

The  court  held  that  the  relation  of  coten- 
ant existed  between  McCarthy  and  Franklin 
when  Franklin  located  the  Holy  Terror  and 
Keystone  claims ;  that  original  locators  may 
resume  work  at  any  time  before  relocation; 
that  Franklin's  acts  of  relocation  did  not 
terminate  the  fiduciary  relation  between 
himself  and  McCarthy;  and  said:  "We 
think  the  circuit  court  should  have  ad- 
judged the  defendants  to  be  trustees,  and 
have  enforced  the  trust.  This  conclusion  is 
not  precluded  by  the  language  of  the  Feder- 
al statutes.  They  provide  that  upon  a  fail- 
ure to  comply  with  required  conditions  as 
«sto  labor  or  improvements  'the  claim  or  mine 
a  upon  which  such  failure  occurred  shall  be 
•  open  to*relocation  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made.' 
Rev.  Stat.  U.  S.  9  2324.  It  is  contended 
that  if  Congress  intended  to  have  the  relo- 
cator  regarded  as  a  trustee  under  any  cir- 
cumstances, such  intention  would  have  been 
expressed  in  the  statute.  The  contention  is 
not  tenable.  The  trust  results  from  the 
fiduciary  relation  of  the  parties,  and  not 
from  the  operation  of  the  statute." 

The  state  court  thus  disposed  of  this 
branch  of  the  case  upon  general  principles 
of  law,  and  its  decision  did  not  rest  on  the 
disposition  of  a  Federal  question. 

Counsel  argue,  however,  that  the  court, 
before  reaching  the  question  of  cotenancy, 
was  compelled  to  hold,  and  did  hold,  that 
the  Tin  Bar  claims  existed  at  the  time  of 
the  location  of  the  Holy  Terror  and  Key- 
stone claims,  and  that  in  so  holding  the 
court  necessarily  decided  against  the  con- 
tention of  plaintiffs  in  error  that  the  Tin 
Bar  claims  had  absolutely  ceased  to  exist 
by  virtue  of  the  statute  properly  inter- 
preted. 

But  was  that  contention  so  put  forward 
as  to  constitute  the  special  assertion  of  a 
right  given  or  protected  by  the  act  of  Con- 
gress T  The  only  approach  to  such  an  asser- 
tion was  the  statement  of  plaintiffs  in  er- 
ror in  their  amended  answer,  that  defendant 
in  error  intended  to  set  up  certain  rights 
under  the  Tin  Bar  claims,  and  that  these 


claims  were  abandoned  and  forfeited  before 
the  Holy  Terror  and  Keystone  claims  were 
located.  We  think  these  general  allega- 
tions fall  short  of  that  definite  claim  of  a 
right  or  title  under  a  statute  of  the  United 
States,  which  §  709  requires;  and  that,  as 
the  record  stands,  this  court  would  not  be 
justified  in  holding  that  the  state  court  de- 
nied a  right  or  title  specially  set  up  as  se- 
cured by  the  statute,  when  it  determined 
this  particular  question  on  the  general  prin- 
ciples of  law  recognized  as  prevailing  in 
South  Dakota. 
Writ  of  error  dismissed. 


(181  U.  S.  S71) 

JOHN  B.  WIGHT  and  Others,  Commission- 
ers of  the  District  of  Columbia,  Apptt., 
v. 

CHARLES  H.  DAVIDSON,  A.  A.  Wilson, 
and  John  B.  Lamer,  Trustees. 

District  of  Columbia — assessment  for  street 
improvement — sufficiency   of  notice. 

1.  Tbe  power  of  Congress  to  legislate  for  the 
District  of  Columbia  Includes  the  power  to 
provide  by  the  act  of  March  8.  1890,  for  the 
assessment,  on  shotting-  lands  and  lands 
benefited,  of  one  half  or  more  of  the  damages 
for  and  In  respect  of  land  condemned  for  the 
opening  of  streets. 

2.  Tbe  order  of  publication  In  newspapers, 
made  by  the  supreme  court  of  the  District 
of  Columbia,  Is  sufficient  to  give  due  notice 
of  tbe  filing  of  a  petition  and  an  opportunity 
to  all  persons  Interested  to  show  cause  why 
the  prayer  of  the  petition  In  the  matter  of  a 
street  Improvement  should  not  be  granted. 

[No.  283.] 

Argued   October  26,    29,    1900.  Decided 
April  £9,  1901. 

APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  deci- 
sion reversing  a  judgment  affirming  street 
assessments.  Reversed. 
See  same  case  below,  16  App.  D.  C.  371. 

Statement  by  Mr.  Justice  SMrast 
Congress,  by  an  act  approved  March  3, 
1809,  entitled  "An  Act  to  Extend  S  Street  in 
the  District  of  Columbia,  and  for  Other 
Purposes,"  enacted  as  follows:  n 
"Sec.  1.  That  within  thirty  days  from  thejj 
passage  of  this  "act  the  commissioners  of  the* 
District  of  Columbia  be  and  they  are  hereby 
authorized  and  directed  to  institute  by  a  pe- 
tition in  the  supreme  court  of  the  District 
of  Columbia,  sitting  as  a  district  court,  a 


fee  open  to  relocation  In  the  same  manner  as  If 
no  location  of  the  same  had  ever  been  made, 
provided  that  the  original  locators,  their  heirs, 
assigns,  or  legal  representatives,  have  not  re- 
sumed work  upon  the  claim  after  failure  and 
tiefore  such  location.  Upon  the  failure  of  any 
one  of  several  co-owners  to  contribute  his  pro- 
portion of  the  expenditures  required  hereby,  the 
co-owners  who  have  performed  the  labor  or 
made  the  Improvements  may,  at  the  expiration 
of  the  year,  give  such  delinquent  co-owner  per- 


sonal notice  In  writing  or  notice  by  publication 
in  the  newspaper  published  nearest  the  claim, 
for  at  least  once  a  week  for  ninety  days:  and 
if,  at  the  expiration  of  ninety  days  after  such 
notice  In  writing  or  by  publication,  such  delin- 
quent should  fall  or  refuse  to  contribute  his 
proportion  of  the  expenditure  required  by  this 
section,  his  Interest  in  the  claim  shall  become 
tbe  property  of  his  co-owners  who  have  made 
the  required  expenditures." 
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proceeding  to  condemn  the  land  necessary 
to  open  and  extend  8,  Twenty-second,  and 
Decatur  streets  through  lots  forty-one  and 
forty-two  of  Phelps  and  Tuttle's  subdivision 
of  Connecticut  Avenue  Heights,  part  of 
Widow's  Mite:  Provided,  That  the  owners 
of  the  'Kail'  tract  dedicate  the  land  in  said 
tract  contained  within  the  lines  of  said 
streets:  And  provided  further,  That  of  the 
amount  found  due  and  awarded  as  damages 
for  and  in  respect  of  the  land  condemned  un- 
der this  section  for  the  opening  of  said 
streets,  not  less  than  one  half  thereof  shall 
be  assessed  by  the  jury  in  said  proceedings 
against  the  pieces  and  parcels  of  ground 
situate  and  lying  on  each  side  of  the  exten- 
sion of  said  streets,  and  also  on  all  or  any 
adjacent  pieces  or  parcels  of  land  which  will 
be  benefited  by  the  opening  of  said  streets 
as  herein  provided. 

•  ••••• 

"Sec.  5.  That  the  proceedings  for  the  con- 
demnation of  said  lands  .  .  .  shall  be 
under  and  according  to  the  provisions  of 
chapter  11  of  the  Revised  Statutes  of  the 
United  States  relating  to  the  District  of 
Columbia,  which  provide  for  the  condemna- 
tion of  lands  in  said  District  for  public 
highways." 

"Sec.  7.  That  the  sums  to  be  assessed 
against  each  lot  and  piece  and  parcel  of 
ground  shall  be  determined  and  designated 
by  the  jury,  and  in  determining  what 
amount  shall  be  assessed  against  any  par- 
ticular piece  or  parcel  of  ground,  the  jury 
shall  take  into  consideration  the  situation 
of  said  lots  and  the  benefits  that  they  may 
severally  receive  from  the  opening  of  said 
streets.'11    30  Stat,  at  L.  1344,  chap.  431. 

On  March  31,  1899,  the  commissioners 
filed  a  petition  in  the  supreme  court  of  the 
District,  alleging  that  the  owners  of  the 
Kail  tract  had  dedicated  to  the  District  of 
Columbia,  for  highway  purposes,  the  land 
in  said  tract  contained  within  the  lines  of 
S,  Twenty-second,  and  Decatur  streets;  that 
a  map  of  the  proposed  extension  of  said 
streets,  showing  the  number  and  designation 
of  lots  affected,  the  names  of  the  owners 
thereof,  and  the  areas  of  land  required  for 
wthe  extension,  had  been  prepared  and  a  copy 
^thereof  annexed  to  the  petition;  and  praying 
*  the'eourt  to  direct  the  marshal  of  the  Dis- 
trict to  summon  a  jury  to  be  and  appear  on 
the  premises  on  a  day  specified,  to  assess 
the  damages,  if  any,  which  each  owner  of 
land  through  which  said  streets  were  pro- 
posed to  be  extended,  might  sustain  by  rea- 
son thereof;  and  that  such  other  and  fur- 
ther orders  might  be  made  and  proceedings 
had  as  were  contemplated  by  the  said  act 
of  Congress  and  by  chapter  11  of  the  Re- 
vised Statutes  of  the  United  States  relat- 
ing to  the  District  of  Columbia,  to  the  end 
that  a  permanent  right  of  way  for  the  pub- 
lic over  said  lands  might  be  obtained  and 
secured  for  the  extension  of  said  streets. 

On  April  3,  1899,  an  order  of  publication 
was  made  by  the  court  directing  that  all  per- 
sons interested  in  the  proceedings  appear  in 
the  court  on  or  before  the  2 2d  day  of  April, 
1899,  and  show  cause,  if  any  they  have,  why 


the  prayer  of  said  petition  should  not  be 
granted,  and  that  a  copy  of  the  order  should 
be  published  in  the  Washington  Post  and 
the  Washington  Times  newspapers  at  least 
six  times,  and  in  the  Washington  Law  Re- 
porter once,  before  the  said  22d  day  of  April, 
1899. 

On  July  21,  1899,  it  was  ordered  by  the 
court  that,  whereas  notice  by  advertisement 
had  been  duly  published,  a  jury  should  be 
summoned  to  be  and  appear  upon  the  prem- 
ises to  assess  the  damages,  if  any,  which 
each  owner  of  land  may  sustain  by  reason 
of  the  condemnation  of  the  land  necessary 
to  open  and  extend  said  streets,  as  prayed  in 
said  petition,  and  directing  that  of  the 
amount  due  and  awarded  as  damages  by 
said  jury  in  respect  of  the  land  condemned 
for  the  opening  of  said  streets  not  less  than 
one  half  thereof  should  be  assessed  by  said 
jury  against  the  pieces  and  parcels  of 
ground  situated  and  lying  on  eaeh  side  of 
the  extension  of  said  streets,  and  also  on 
all  or  any  adjacent  pieces  or  parcels  of  land 
which  would  be  benefited  by  the  opening  of 
said  streets;  and  to  further  proceed  in  ac- 
cordance with  the  act  of  Congress  approved 
March  3,  1S99. 

On  August  30,  1899,  there  was  filed  in  the 
supreme  court  of  the  District  a  return  or 
report  by  the  marshal,  setting  forth  the  ap- 
pointment and  qualification  of  the  jurors, 
and  a  statement  of  the  proceedings  of  said 
jury  in  taking  testimony  and  hearing  argu- 
ments of  counsel.  With  the  report  of  the 
marshal  there  was  also  filed  a  verdict  in 
writing  by  the  jury  in  the  following  terms:* 

"In  the  Supreme  Court  of  the  District  of* 

Columbia,  holding  a  District  Court  for 

said  District. 
In  re  Extension  of  S,  Twenty-second,  and 
Decatur  Streets. — No.  549. 

We,  the  jury  in  the  above-entitled  cause, 
hereby  find  the  following  verdict  and  award 
of  damages  for  and  in  respect  of  the  land 
condemned  and  taken  necessary  to  open  and 
extend  S,  Twenty-second,  and  Decatur 
streets  through  lots  41  and  42  of  Phelps  and 
Tuttle's  subdivision  of  Connecticut  Avenue 
Heights,  part  of  Widow's  Mite,  as  shown  on 
the  plat  or  map  filed  with  the  petition  in 
this  cause,  as  set  forth  in  schedule  1,  hereto 
annexed  as  part  hereof;  and  we,  the  jury 
aforesaid,  in  accordance  with  the  act  of  Con- 
gress, approved  March  3,  1899,  for  the  ex- 
tension of  said  streets,  do  hereby  assess  the 
sum  of  $26,000,  being  not  less  than  one  half 
of  the  damages  so,  as  aforesaid,  awarded  in 
schedule  1  against  the  pieces  and  parcels  of 
land  situate  and  lying  on  each  side  of  the 
extension  of  said  streets,  and  also  on  ad- 
jacent pieces  or  parcels  of  land  which  we 
find  will  be  benefited  by  the  extension  of 
•aid  streets,  as  set  forth  in  schedule  2,  here- 
to annexed  as  part  hereof. 

By  schedule  1,  annexed  to  the  award,  it 
appears  that  the  jury  awarded  to  the  own- 
ers of  parts  of  lots  41  and  42  of  Phelps  and 
Tuttle's  subdivision  of  Widow's  Mite,  as 
damages  for  land  within  the  lines  of  S  and 
Twenty-second  streets  extended,  the  sum  of 
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986,000,  and  to  the  owners  of  part  of  lot  41, 
included  in  the  lines  of  Decatur  Place  ex- 
tended, the  sum  of  916,000. 

By  schedule  2  it  is  shown  that  the  jury 
apportioned  one  half  of  said  damages  among 
the  owners  of  pieces  or  parcels  of  land  bene- 
fited, and  that  among  those  found  to  be 
benefited  were  the  owners  of  the  Kail  tract, 
and  against  whose  lands  there  were  assessed 
various  sums  amounting,  in  the  aggregate, 
to  $14,000. 

On  September  19,  1809,  the  supreme  court 
of  the  District  entered  an  order  confirming 
the  award  and  assessment,  unless  cause  to 
the  contrary  should  be  shown  on  or  before 
the  4th  day  of  October,  1899,  and  directing 
that  a  copy  of  said  order  should  be  published 
once  in  the  Washington  Law  Reporter  and 
g twice  in  the  Evening  Star  before  that  date; 
gand  further  ordering  that  the  marshal 
•  should  serve  a  copy  of  the  order* personally 
on  all  the  owners  of  land  condemned  and  all 
the  owners  of  land  assessed  in  said  verdict, 
with  one  half  of  the  damages  awarded  there- 
in, who  might  be  found  within  the  District 
of  Columbia,  and  if  not  found  therein,  then 
by  mailing  a  copy  thereof  to  the  place  of 
abode  or  last-known  place  of  residence  of 
each  owner  or  owners. 

On  September  29,  1899,  the  marshal  re- 
turned that  he  had  served  a  copy  of  the  or- 
der personally  on,  among  others,  the  appel- 
lees, and  had  mailed  copies  to  such  parties 
as  resided  without  the  District. 

On  October  4,  1899,  the  appellees  filed  ex- 
ceptions to  the  confirmation  of  the  award 
and  finding  of  the  jury,  as  to  the  owners 
of  the  tract  of  land  known  in  the  proceed- 
ings as  the  Kali  tract.  The  exceptions  were 
as  follows: 

"First.  Said  award  of  damages  and  find- 
ing of  the  jury  is  not  warranted  by  the  stat- 
ute under  which  these  proceedings  are  had 
and  taken,  and  by  a  proper  construction 
thereof  no  damage  can  be  assessed  against 
■aid  tract  of  land,  or  any  part  thereof,  or 
these  respondents  as  owners  of  said  land. 

"Second.  Because  said  act  is  unconstitu- 
tional and  void  in  that  it  contains  no  pro- 
vision for  notifying  the  owners  of  property 
to  be  assessed  in  advance  of  said  assessment, 
nor  at  any  time  pending  the  consideration 
of  the  cause  by  the  jury,  nor  is  any  mode 
designated  by  the  statute  by  which  the  ob- 
jections of  the  owners  whose  land  is  sought 
to  be  charged  with  benefits  can  be  properly 
heard  or  considered,  or  by  which  any  ob- 
jection they  may  have  to  such  assessment 
might  be  made  effective,  and  for  other  vices 
and  defects  apparent  on  the  face  of  the  stat- 
ute. 

"Third.  Because  the  statute  under  which 
■aid  assessment  is  made  is  a  statute  relating 
to  a  condemnation  of  land  solely,  and  con- 
tains no  provision  touching  the  assessment 
of  benefits,  and  was  not  intended  to  provide 
for  such  assessment. 

"Fourth.  Because  the  statute  authorizing 
the  extension  of  said  streets,  and  the  con- 
demnation of  land  therefor,  and  the  assess- 
ment of  benefits,  is,  when  taken  in  connec- 
tion with  the  statute  under  which  the  con- 


demnation proceedings  were  to  be  oondncted,a 
inconsistent  and  incapable  of  enforcement^ 
as  to  the*  assessment  of  benefits  against* 
property  forming  no  part  of  that  sought  to 
be  condemned. 

"Fifth.  Because  the  description  of  the 
property  sought  to  be  charged  with  the  as- 
sessment of  benefits  is  inaccurate,  insuffi- 
cient, and  defective. 

"Sixth.  Because  said  award  of  damages 
and  finding  of  the  jury  in  that  behalf  are 
excessive,  unjust,  and  unreasonable. 

"These  respondents  therefore,  each  and 
severally,  request  and  demand  said  award 
and  finding  to  be  set  aside,  and  that  a  new 
jury  be  impaneled  in  accordance  with  the 
provisions  of  the  statute  in  such  case  made 
and  provided." 

On  November  18,  1899,  after  argument, 
the  exceptions  were  overruled,  and  the  ver- 
dict, award,  and  assessment  were  in  all  re- 
spects confirmed.  Thereupon  the  cause  was 
taken  on  appeal  to  the  court  of  appeals  of 
the  District  of  Columbia.  On  April  26, 
1900,  the  order  and  decree  of  the  supreme 
court  of  the  District  were  reversed  by  the 
said  court  of  appeals,  and  the  cause  was  re- 
manded to  the  supreme  court  of  the  Dis- 
trict, with  directions  to  vacate  such  order 
or  decree,  and  for  said  other  proceedings 
therein,  if  any,  as  might  be  proper  and  not 
inconsistent  with  the  opinion  of  the  court 
of  appeals.  16  App.  D.  C.  371.  An  appeal 
was  thereupon  allowed  to  this  court. 

Mr- vs.  C.  A.  Brandenburg  and  A.  B. 
Duvall  for  appellants. 

ifr.  B.  F.  Leighton  for  appellees. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Columbia 
reversing  an  order  or  decree  of  the  supreme 
court  of  the  District  confirming  an  assess- 
ment upon  lands  of  the  appellees  for  alleged 
benefits  accruing  from  the  opening  of  cer- 
tain streets  adjoining  such  lands,  and  pre- 
sents for  determination  the  constitutional- 
ity of  an  act  of  Congress,  approved  March 
3,  1899,  under  which  the  assessment  com-*, 
plained  of  was  made.  {J 
*  It  may  well  be  doubted  whether  the  ap-» 
pellees  are  in  a  position  to  question  the 
validity  of  the  statute.  They  are  the  owners 
of  the  "Kali"  tract  mentioned  in  the  1st 
section  of  the  act,  and  with  respect  to  which 
it  was  made  a  condition  that  the  owners 
should  dedicate  the  land  in  said  tract  con- 
tained within  the  lines  of  the  streets  to  be 
extended;  and,  it  appears  by  the  record, 
that,  in  order  to  procure  the  desired  action 
of  the  commissioners,  they  did  dedicate  to 
the  District  of  Columbia  for  highway  pur- 
poses the  land  in  aaid  tract  contained  with- 
in the  lines  of  S,  Twenty-second,  and  Deca- 
tur streets. 

Prior  to  the  filing  of  the  petition  of  the 
commissioners  the  authorities  of  the  Dis- 
trict had  taken  no  steps  towards  the  contem- 
plated extension  of  these  streets.  In  fact, 
under  the  act  they  had  no  power  to  do  so. 
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The  power  was  called  into  action  by  the 
dedication  of  the  Kail  tract.  By  such  dedi- 
cation the  appellees  put  the  act  into  opera- 
tion, and  voluntarily  subjected  themselves 
to  its  provisions,  including  the  mode  of  as- 
sessment. The  constitutional  right  against 
unjust  taxation  is  given  for  the  protection 
of  private  property,  and  may  be  waived  by 
those  affected  who  consent  to  such  action  to 
their  property  as  would  otherwise  be  in- 
valid. 

"Under  some  circumstances,  a  party  who 
Is  illegally  assessed  may  be  held  to  have 
waived  all  right  to  a  remedy  by  a  course  of 
conduct  which  renders  it  unjust  and  inequit- 
able to  others  that  he  should  be  allowed  to 
complain  of  the  illegality.  Such  a  case 
would  exist  if  one  should  ask  for  and  en- 
courage the  levy  of  the  tax  of  which  he  sub- 
sequently complains;  and  some  of  the  cases 
.  .  .  go  far  in  the  direction  of  holding 
that  a  mere  failure  to  give  notice  of  objec- 
tions to  one  who,  with  the  knowledge  of  the 
person  taxed,  as  contractor  or  otherwise,  is 
expending  money  in  reliance  upon  payment 
from  the  taxes,  may  have  the  same  effect." 
Cooley,  Taxn.  873 ;  Tash  v.  Adam*,  10  Cush. 
252;  BidweU  v.  Pittsburgh,  85  Pa.  412,  27 
Am.  Rep.  662;  Lafayette  v.  Fowler,  34  Ind. 
140;  Bhutte  v.  Thompson,  15  Wall.  151,  159, 
21  L.  ed.  123,  126. 

However,  as  we  learn  from  this  record 
that  there  are  others  than  the  appellees  con- 
oo  cerned  in  the  question  of  the  validity  of  the 
^  act  of  Congress,  and  as  the  decision  of  the 
•  court  of  appeals* by  declaring  the  act  void 
as  to  the  appellees,  operates  to  defeat  or  sus- 
pend proceedings  under  it,  and  under  other 
existing  acts  of  Congress  in  similar  terms, 
respecting  public  improvements  in  the  Dis- 
trict, we  prefer  to  pass  by  the  question 
whether  the  appellees  are  estopped  by  hav- 
ing made  the  dedication  imposed  as  a  con- 
dition precedent  to  the  opening  of  the 
streets,  and  to  place  our  decision  upon  the 
question  discussed  by  the  court  of  appeals, 
and  which  controlled  its  decision;  namely, 
that  of  the  constitutionality  of  the  act  of 
Congress  under  which  the  proceedings  were 
had. 

The  principal  objections  urged  against  cue 
validity  of  the  act  are,  first,  because,  as  is 
alleged,  it  arbitrarily  fixes  the  amount  of 
benefits  to  be  assessed  upon  the  property,  ir- 
respective of  the  amount  of  benefits  actually 
received  or  conferred  upon  the  land  assessed, 
by  the  opening  of  the  streets;  and,  second, 
because  it  contains  no  provision  for  notify- 
ing the  owners  of  the  property  to  be  as- 
sessed, in  advance  of  such  assessment,  or  at 
any  time  pending  the  consideration  of  the 
cause  by  the  jury. 

In  Bauman  v.  Ross,  167  U.  8.  548,  42  L. 
ed.  270,  17  Sup.  Ct  Rep.  966,  on  appeal  from 
the  court  of  appeals  of  the  District  of  Co- 
lumbia, it  was  held  that  Congress  may  di- 
rect that,  when  part  of  a  parcel  of  land  is 
appropriated  to  the  public  use  for  a  highway 
in  the  District  of  Columbia,  the  tribunal 
vested  by  law  with  the  duty  of  assessing  the 
compensation  or  damages  due  to  the  owner, 
whether  for  the  value  of  the  part  taken  or 


for  any  injury  to  the  rest,  shall  take  into 
consideration,  by  way  of  lessening  the  whole 
or  either  part  of  the  sum  due  him,  any  spe- 
cial and  direct  benefits,  capable  of  present 
estimate  and  reasonable  computation, 
caused  by  the  establishment  of  the  highway 
to  the  part  not  taken;  that  the  estimate  of 
the  just  compensation  for  property  taken 
for  the  public  use,  under  the  right  of  emi- 
nent domain,  is  not  required  to  be  made  by  a 
jury,  but  may  be  intrusted  to  commission- 
ers appointed  by  a  court,  or  to  an  inquest 
consisting  of  more  or  fewer  men  than  an  or- 
dinary jury;  that  Congress,  in  the  exercise 
of  the  right  of  taxation  in  the  District  of 
Columbia,  may  direct  that  half  of  the 
amount  of  the  compensation  or  damages 
awarded  to  the  owners  of  lands  appropri-a 
a  ted  to  the  publio  use  for  a  highway  snail  Jj 
be  assessed  and  charged  upon*the  District  of* 
Columbia,  and  the  other  half  upon  the  lands 
benefited  thereby  within  the  District,  in  pro- 
portion to  the  benefit;  and  may  commit  the 
ascertainment  of  the  lands  to  be  assessed 
and  the  apportionment  of  the  benefits 
among  them  to  the  same  tribunal  which  as- 
sesses the  compensation  or  damages ;  that  if 
the  legislature,  in  taxing  lands  benefited  by 
a  highway  or  other  public  improvement, 
makes  provision  for  notice,  by  publication 
or  otherwise,  to  each  owner  of  land,  and  for 
hearing  him,  at  some  stage  of  the  proceed- 
ings, upon  the  question  what  proportion  of 
the  tax  shall  be  assessed  upon  his  land,  his 
property  is  not  taken  without  due  process 
of  law. 

In  the  opinion  of  the  court  in  that  case, 
delivered  by  Mr.  Justice  Gray,  it  was  said 
that  the  provisions  of  the  statute  under  con- 
sideration, which  regulated  the  assessment 
of  damages,  are  to  be  referred,  not  to  the 
right  of  eminent  domain,  but  to  the  right 
of  taxation,  and  that  the  legislature,  in  the 
exercise  of  the  right  of  taxation,  has  the  au- 
thority to  direct  the  whole  or  such  part  as 
it  may  prescribe,  of  the  expense  of  a  publie 
improvement,  such  as  the  establishing,  the 
widening,  the  grading,  or  the  repair  of  a 
street,  to  be  assessed  upon  the  owners  of 
lands  benefited  thereby;  and  that  such  au- 
thority has  been  repeatedly  exercised  in  the 
District  of  Columbia  by  Congress,  with  the 
sanction  of  this  court.  Citing  Willard  v. 
Presbury,  14  Wall.  676,  20  L.  ed.  719;  Mat- 
tingly  r.  District  of  Columbia,  97  U.  8.  687, 
24  L.  ed.  1098;  Shoemaker  v.  United  States, 
147  U.  S.  282,  302,  37  L.  ed.  170,  186,  13  Sup. 
Ct.  Rep.  312.  It  was  also  said  that  the 
class  of  lands  to  be  assessed  for  the  purpose 
may  be  either  determined  by  the  legislature 
itself,  by  defining  a  territorial  district,  or 
by  other  designation;  or  it  may  be  left  by 
the  legislature  to  the  determination  of  com- 
missioners, and  be  made  to  consist  of  such 
lands,  and  such  only,  as  the  commissioners 
shall  decide  to  be  benefited;  that  the  rule 
of  apportionment  among  the  parcels  of  land 
benefited  also  rests  within  the  discretion  of 
the  legislature,  and  may  be  directed  to  be 
in  proportion  to  the  position,  the  frontage, 
the  area,  or  the  market  value  of  the  lands, 
or  in  proportion  to  the  benefits  as  estimated  • 
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by  commissioners;  citing  the  cases  herein' 
before  mentioned. 
By  the  act  of  June  17,  1890    (26  Stat,  at 
©L.  169,  chap.  428),  Congress  enacted  that 
gthe  commissioners  of  the  District  of  Colum- 
•  bia*  shall  have  the  power  to  lay  water  mains 
and  water  pipes  and  erect  fire  plugs  and 
hydrants,  whenever  the  same  shall  be,  in 
their  judgment,  necessary  for  the  public 
safety,  comfort,  or  health.   By  the  act  of 
August  11,  1894  (28  Stat,  at  L.  275,  chap. 
253),  it  was  provided  "that  hereafter  as- 
sessments levied  for  laying  water  mains  in 
the  District  of  Columbia  shall  be  at  the  rate 
of  $1.25  per  linear  front  foot  against  all  lots 
or  lands  abutting  upon  the  street,  road,  or 
alley  in  which  a  water  main  shall  be  laid." 

On  October  5,  1895,  Homer  B.  Parsons 
filed  in  the  supreme  court  of  the  District  of 
Columbia  a  petition  against  the  District  of 
Columbia  and  the  commissioners  thereof, 
-complaining,  as  illegal,  of  a  certain  charge 
or  special  assessment  against  land  of  the 
petitioner,  as  a  water-main  tax  or  assess- 
ment for  laying  a  water  main  in  the  street 
on  which  said  land  abuts.  After  a  hearing 
upon  the  petition  and  return,  the  petition 
was  dismissed.  An  appeal  was  taken  to  the 
court  of  appeals  of  the  District  of  Columbia, 
where  the  judgment  of  the  supreme  court 
of  the  District  was  affirmed.  The  cause  was 
then  brought  to  this  court,  and  by  it  the 
judgment  of  the  court  of  appeals  was  af- 
firmed. Parsons  v.  District  of  Columbia, 
170  U.  S.  45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep. 
821.  The  principal  grounds  of  complaint 
were  that  the  lot  owner  was  given  no  op- 
portunity to  be  heard  upon  the  question  of 
cost  or  utility  or  benefit  of  the  work,  or  of 
the  apportionment  of  the  tax;  that  the  as- 
sessment was  made  without  any  estimate  of 
the  cost  of  the  work  to  be  done,  and  with- 
out regard  to  the  cost  of  the  work  or  the 
value  of  the  improvement,  and  not  upon  the 
basis  of  benefits  to  the  property  assessed. 

This  court  held  that  the  legislation  in 
question  was  that  of  the  United  States,  and 
must  be  considered  in  the  light  of  the  con- 
elusions,  so  often  announced,  that  the 
United  States  possesses  complete  jurisdic- 
tion, both  of  a  political  and  municipal  na- 
ture, over  the  District  of  Columbia;  citing 
Mattingly  v.  District  of  Columbia,  97  U.  S. 
087,  24  L.  ed.  1098:  Gibbons  v.  District  of 
Columbia,  116  U.  S.  404,  29  L.  ed.  680,  6 
Sup.  Ct.  Rep.  427:  Shoemaker  v.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13  Sup. 
Ct.  Rep.  361 ;  Bauman  v.  Ross,  167  U.  8. 
648,  42  L.  ed.  270,  17  Sup.  Ct.  Rep.  966; 
that  when,  by  the  act  of  August  11,  1894, 
^  Congress  enacted  that  thereafter  assess- 
aoments  levied  for  laying  water  mains  in  the 
V  District  of  Columbia  should  be  at  the*  rate 
of  $1.25  per  linear  front  foot  against  all  lots 
or  land  abutting  upon  the  street,  road,  or 
alley  in  which  a  water  main  shall  be  laid, 
such  act  must  be  deemed  conclusive  alike  of 
the  question  of  the  necessity  of  the  work, 
and  of  the  benefits  as  against  abutting  prop- 
erty; that  to  open  such  questions  for  review 
by  tie  courts,  on  the  petition  of  any  and 
ovary  property  holder,  would  create  endless 


confusion;  that  where  the  legislature  has 
submitted  these  questions  for  inquiry  to  a 
commission,  or  to  official  persons  to  be  ap- 
pointed under  municipal  ordinances  or  regu- 
lations, the  inquiry  becomes  in  its  nature 
judicial  in  such  a  sense  that  the  property 
owner  is  entitled  to  a  hearing  or  to  notice 
or  an  opportunity  to  be  heard;  that  the 
function  of  the  commissioners  under  the 
act  was  not  to  make  assessments  upon  abut- 
ting properties,  nor  to  give  notice  to  the 

Sroperty  owners  of  such  assessments,  but  to 
etermine  the  question  of  the  propriety  and 
necessity  of  laying  water  mains  and  pipes, 
and  of  erecting  fire  plugs  and  hydrants,  and 
that  their  bona  fide  exercise  of  such  a  power 
cannot  be  reviewed  by  the  courts. 

If,  then,  the  reasoning  and  conclusions  of 
these  cases  are  to  be  respected  as  establish- 
ing the  law  of  the  present  case,  it  is  plain 
that  it  was  within  the  power  of  Congress, 
by  the  act  of  March  3,  1899,  to  order  the 
opening  and  extension  of  the  streets  in  ques- 
tion, and  to  direct  the  commissioners  of  the 
District  to  institute  and  conduct  proceed- 
ings in  the  supreme  court  of  the  District  to 
condemn  the  necessary  land ;  and  it  was  also 
competent  for  Congress,  in  said  act,  to  pro- 
vide that,  of  the  amount  found  due  and 
awarded  as  damages  for  and  in  respect  of 
the  land  condemned  for  the  opening  of  said 
streets,  not  less  than  one  half  thereof  should 
be  assessed  by  the  jury  in  said  proceedings 
against  the  pieces  and  parcels  of  ground 
situate  and  lying  on  each  side  of  the  exten- 
sion of  said  streets,  and  also  on  all  or  any 
adjacent  pieces  or  parcels  of  land  which 
will  be  benefited  by  the  opening  of  said 
streets  as  provided  for  in  the  said  act,  and 
that  the  sums  to  be  assessed  against  each  lot 
or  piece  or  parcel  of  ground  should  be  de- 
termined and  designated  by  the  jury;  and 
that,  in  determining  what  amount  should  beet 
assessed  against  any  particular  piece  orj§ 
parcel  of  ground,  the  jury  should'take  into* 
consideration  the  situation  of  said  lots  and 
the  benefits  that  they  might  severally  receive 
from  the  opening  of  said  streets. 

It  is  also  established  by  those  authorities 
that,  in  proceedings  of  this  nature,  notice 
by  publication  is  sufficient;  and  it  accord- 
ingly follows  that  the  order  of  publication, 
in  the  newspapers  named,  by  the  supreme 
court  of  the  District,  gave  due  notice  of  the 
filing  of  the  petition  and  an  opportunity  to 
all  persons  interested  to  show  cause,  if  any 
they  had,  why  the  prayer  of  the 
petition  should  not  be  granted.  Such  no- 
tice also  must  be  held  to  have  operated  as 
a  notice  to  all  concerned  of  the  pending  ap- 
pointment of  a  jury,  and  that  proceedings 
under  the  act  of  Congress  would  subsequent- 
ly be  had.  This  gave  an  opportunity  for  in- 
terested parties  to  attend  the  meetings  of 
the  jury,  to  adduce  evidence,  and  be  heard 
by  counsel.  The  return  of  the  marshal 
shows  that  some,  at  least,  of  the  property 
owners  appeared  before  the  jury,  produced 
witnesses,  and  were  heard  by  counsel.  If 
the  appellees  did  not  avail  themselves  of 
these  opportunities,  the  court  and  jury. 
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roceeding  according  to  law,  were  not  to 

lame. 

The  record  shows  that  on  September  19, 
1890,  the  conrt  passed  an  order  nisi  confirm- 
ing the  verdict,  award,  and  assessment  of 
benefits,  unless  cause  to  the  contrary 
should  be  shown  on  or  before  the  4th  day  of 
the  following  month,  and  directing  service 
of  a  copy  of  the  order  nisi  on  the  owners 
of  the  land  condemned  and  on  the  owners 
of  the  land  assessed  in  said  verdict.  It  also 
appears  that  the  appellees  were  served  with 
this  copy,  and  that  they  accordingly  filed 
exceptions  to  the  finding  of  the  jury  and  to 
the  confirmation  of  the  award,  on  October  4, 
1899. 

On  the  18th  of  November,  1899,  after 
hearing,  the  supreme  court  of  the  District 
passed  a  decree  overruling  the  exceptions 
and  confirming  the  verdict  of  award  and  as- 
sessments made  by  the  jury. 

Upon  the  authorities  heretofore  cited  it 
would  therefore  appear  that  the  act  of  Con- 
gress of  March  3,  1899,  was  a  valid  enact- 
Kment,  and  that  the  proceedings  thereunder 
g  were  regular,  and  constituted  due  process  of 
•  law,  unless  reasons  for  a  different*eoncIusion 
can  be  found  in  the  opinion  of  the  court  of 
appeals,  which  reversed  the  decree  of  the 
supreme  court  of  the  District,  and  ordered 
the  dismissal  of  the  petition. 

What,  then,  was  the  reasoning  upon  which 
the  court  of  appeals  proceeded*  It  was 
thus  stated  in  the  opinion 

"The  principal  questions  raided  by  the 
assignments  of  error  are  two:  (1)  that  of 
the  constitutionality  of  the  act  of  Congress 
tinder  which  the  proceedings  have  been  had ; 
and  (2)  that  of  the  sufficiency  of  the  notice 
given  to  the  appellants  in  respect  of  the  as- 
sessments upon  their  property. 

"1.  With  respect  to  the  first  of  these 
questions,  we  think  that  it  has  been  con- 
clusively determined  for  us  by  the  decision 
of  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Norwood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187. 

."As  we  understand  that  decision,  which 
undoubtedly  has  the  effect  of  gTeatly  quali- 
fying the  previous  expressions  of  the  same 
high  tribunal  upon  the  matter  of  special  as- 
sessments, the  limit  of  assessment  on  the 
private  owner  of  property  is  the  value  of  the 
special  benefit  which  has  accrued  to  him 
from  the  public  improvement  adjacent  to 
his  property." 

But  we  think  that  the  court  of  appeals 
has  not  correctly  appraised  the  decision  in 
Norwood  v.  Baker,  and  that,  on  examination, 
that  decision  and  the  reasoning  on  which  it 
is  founded  will  not  be  found  to  be  applica- 
ble to  the  case  now  before  us. 

That  case  came  to  this  court  on  an  ap- 
peal from  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Ohio, 
wherein  it  had  been  held  that  for  a  munici- 
pality of  a  state  to  condemn  land  for  a 
street  through  the  property  of  a  single 
owner,  and  then  assess  back  upon  his  abut- 
ting property  the  entire  damages  awarded, 
together  with  the  costs  and  expenses  of  the 
condemnation  proceedings,  is  to  take  private 
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property  without  due  process  of  law,  con- 
trary to  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  Baker  v. 
Jforwood,  74  Fed.  Rep.  997.  In  the  opinion 
of  this  court  it  was  said: 

"The  plaintiff*  suit  proceeded  upon  the 
ground,  distinctly  stated,  that  the  assess- 
ment in  question  was  in  violation  of  the 
14th  Amendment  providing  that  no  state* 
shall    deprive    any    person    of    property  n 
without  due  process  of  law,  nor  deny  to'inj* 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,  as  well  as  of  the  Bill 
of  Rights  of  the  Constitution  of  Ohio." 

It  will  therefore  be  perceived  that  there 
the  court  below  and  this  court  were  dealing 
with  a  question  arising  under  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  which,  in  terms,  operates 
only  to  control  action  of  the  states,  and 
does  not  purport  to  extend  to  authority  ex- 
ercised by  the  government  of  the  United 
States. 

In  the  present  case  is  involved  the  consti- 
tutionality of  an  act  of  Congress  regulating 
assessments  on  property  in  the  District  of 
Columbia,  and  in  respect  to  which  the  ju- 
risdiction of  Congress,  in  matters  municipal 
as  well  as  political,  is  exclusive,  and  not 
controlled  by  the  provisions  of  the  14th 
Amendment.  No  doubt,  in  the  exercise  of 
such  legislative  powers,  Congress  is  subject 
to  the  provisions  of  the  6th  Amendment  to 
the  Constitution  of  the  United  States, 
which  provide,  among  other  things,  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
shall  private  property  be  taken  for  public 
use  without  just  compensation.  But  it  by 
no  means  necessarily  follows  that  a  long 
and  consistent  construction  put  upon  the 
5th  Amendment,  and  maintaining  the  valid- 
ity of  the  acts  of  Congress  relating  to  pub- 
lic improvements  within  the  District  of 
Columbia,  is  to  be  deemed  overruled  by  a 
decision  concerning  the  operation  of  the 
14th  Amendment  as  controlling  state  legis- 
lation. 

However,  we  need  not  pursue  this  sugges- 
tion, because  we  think  the  court  of  appeals, 
in  regarding  the  decision  in  Norwood  v.  Bak- 
er as  overruling  our  previous  decisions  in  re- 
spect of  congressional  legislation  in  respect 
to  public  local  improvements  in  the  District 
of  Columbia,  misconceived  the  meaning  and 
effect  of  that  decision.  There  the  question 
was  as  to  the  validity  of  a  village  ordinance 
which  imposed  the  entire  cost  and  expenses 
of  opening  a  street,  irrespective  of  the  ques- 
tion whether  the  property  was  benefited  by 
the  opening  of  the  street.  The  legislature 
of  the  state  had  not  defined  or  designated 
the  abutting  property  as  benefited  by  the  im- 
provement, nor  had  the  village  authorities^ 
made  any  inquiry  into  the  question  of  bene-£g 
fit*.  *  There  having  been  no  legislative  deter-* 
mi  nation  as  to  what  lands  were  benefited,  no 
inquiry  instituted  by  the  village  councils,  and 
no  opportunity  afforded  to  the  abutting  own- 
er to  be  heard  on  that  subject,  this  court  held 
that  the  exaction  from  the  owner  of  private 
property  of  the  cost  of  a  public  improve- 


Digitized  by  Google 


21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


ment  In  substantial  excess  of  the  special 
benefits  accruing  to  him  is,  to  the  extent  of 
such  excess,  a.  taking,  under  the  guise  of  tax- 
ation, of  private  property  for  publie  use, 
without  compensation,  and  accordingly  af- 
firmed the  decree  of  the  circuit  court  of  the 
United  States,  which,  while  preventing  the 
enforcement  of  the  particular  assessment  in 
question,  left  the  village  free  to  make  a  new 
assessment  upon  the  plaintiff's  abutting 
property  for  so  much  of  the  expense  of  open- 
ing the  street  as  would  be  found  upon  due 
and  proper  inquiry,  to  be  equal  to  tie  spe- 
cial benefits  accruing  to  the  property. 

That  it  was  not  intended  by  this  decision 
to  overrule  Bauman  v.  Rosi  and  Parsons  v. 
District  of  Columbia  is  seen  in  the  opinion, 
where  both  those  cases  are  cited,  and  de- 
clared not  to  be  inconsistent  with  the  conclu- 
sion reached.  Norwood  v.  Baker,  172  U.  S. 
269,  294,  43  L.  ed.  443,  463,  19  Sup.  Ct.  Rep. 
187.  Special  facts,  showing  an  abuse  or  dis- 
regard of  the  law,  resulting  in  an  actual  dep- 
rivation of  property,  may  give  grounds  for 
applying  for  relief  to  a  court  of  equity;  and 
this  was  thought  by  a  majority  of  this  court 
to  have  been  the  case  in  Norwood  v.  Baker. 
But  no  such  facts  are  disclosed  in  this  rec- 
ord. 

The  second  proposition  upon  which  the  cir- 
cuit court  proceeded  was  that  sufficient  no- 
tice had  not  been  given  in  respect  of  the  as- 
sessments upon  the  property.  This  question, 
we  think,  has  been  disposed  of  by  previous 
decisions,  and  has  been  sufficiently  discussed 
in  a  previous  part  of  this  opinion. 

The  decree  of  the  Court  of  Appeals  of  the 
District  of  Columbia  is  reversed,  sad  the 
cause  remanded  to  that  court  with  direc- 
tions to  affirm  the  decree  of  the  Supreme 
Court  of  the  District  of  Columbia. 

Mr.  Justice  Harlan  (with  whom  eon- 
c  Burred  Mr.  Justice  White  and  Mr.  Justice 
ttMeKenna)  dissenting: 
•  *I  am  of  opinion  that  the  judgment  of  the 
court  of  appeals  of  the  District  of  Columbia 
should  be  affirmed. 

Under  the  act  of  March  3d,  1899,  it  was 
competent  for  the  jury,  without  regard  to 
special  benefits,  to  put  upon  the  lands  abut- 
ting upon  each  side  of  the  streets  authorized 
to  be  opened  and  extended  not  less  than  one 
half  of  the  entire  damages  found  due  and 
awarded  in  respect  of  the  property  taken  un- 
der the  1st  section  of  that  act.  It  could 
only  consider  the  question  of  benefits  in  re- 
spect to  "adjacent"  pieces  or  parcels  of  land. 
For  the  reasons  stated  in  my  dissenting 
opinion  in  French  v.  Barber  Asphalt  Paving 
Co.  181  U.  S.  324,  post,  625,  21  Sup.  Ct.  Rep. 
625.  I  cannot  agree  that  such  a  statutory 
regulation  or  rule  is  consistent  with  the  Con- 
stitution of  the"  United  States.  My  views 
upon  the  general  Bubjects  of  special  assess- 
ments are  expressed  in  that  opinion,  and 
need  not  be  repeated  here. 

The  court  in  the  present  case  says  that 
Congress  has  exclusive  jurisdiction,  munici- 
pal and  political,  in  the  District  of  Columbia, 
and  is  not  controlled  by  the  14th  Amend- 
al though  it  is  controlled  by  the  5th 


Amendment  providing,  among  other  things, 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law,  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation. 
"But,"  the  court  proceeds,  "it  by  no  means 
necessarily  follows  that  a  long  and  consist- 
ent construction  put  upon  the  5th  Amend- 
ment and  maintaining  the  validity  of  the 
acts  of  Congress  relating  to  public  improve- 
ments within  the  District  of  Columbia,  is  to 
be  deemed  overruled  by  a  decision  concerning 
the  operation  of  the  14th  Amendment  as  con- 
trolling legislation."  These  observations 
were  made  to  sustain  the  proposition  that 
the  principles  announced  in  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187,  in  reference  to  the  validity  of 
state  enactments  relating  to  local  public  im- 
provements, have  no  necessary  application  to 
a  case  of  a  like  kind  arising  under  a  similar 
act  of  Congress  relating  to  local  public  im- 
provements in  the  District  of  Columbia.  As 
the  court  does  not  pursue  this  subject,  nor 
express  any  final  view  upon  the.  question  re- 
ferred to,  I  refer  to  this  part  of  its  opinion 
only  for  the  purpose  of  recording  my  dissent*, 
from  the  intimation  that  what  a  state  mightjg 
1  "not  do  in  respect  of  the  deprivation  of  prop-" 
erty  without  due  process  of  law,  Congress 
under  the  Constitution  of  the  United  State* 
could,  perhaps,  do  in  respect  of  property  in 
this  District.  The  5th  Amendment  declares 
that  no  person  shall  be  deprived  ofproperty 
"without  due  process  of  law."  Tne  14th 
Amendment  declares  that  no  state  shall  de- 
prive any  person  of  property  "without  due 
process  of  law."  It  is  inconceivable  to  me 
that  the  question  whether  a  person  has  been 
deprived  of  his  property  without  due  process 
of  law  can  be  determined  upon  principles  ap- 
plicable under  the  14th  Amendment  but  not 
applicable  under  the  5th  Amendment,  or  up- 
on principles  applicable  under  the  5th  and 
not  applicable  under  the  14th  Amendment. 
It  seems  to  me  that  the  words  "due  process 
of  law"  mean  the  same  in  both  Amendments. 
The  intimation  to  the  contrary  in  the  opin- 
ion of  the  court  is,  I  take  leave  to  say,  with- 
out any  foundation  upon  which  to  rest,  and 
is  most  mischievous  in  its  tendency. 

The  court  withdraws  this  case  from  the 
rule  established  in  Norwood  v.  Baker  upon 
the  ground  that  the  legislature  of  Ohio  "had 
not  defined  or  designated  the  abutting  prop- 
erty as  benefited  by  the  improvement"  But 
this  is  a  mistake;  for,  as  plainly  stated  in 
the  opinion  in  that  case,  the  state,  by  stat- 
ute, had  authorized  villages  to  establish 
streets  and  highways,  and  to  meet  the  cost  of 
such  improvements  by  special  assessments 
on  the  abutting  property,  according  to 
frontage,  without  regard  to  special  benefits 
accruing  to  the  property  so  assessed.  And, 
to  repeat  what  I  have  said  in  French  v.  Bar* 
ber  Asphalt  Paving  Co.,  just  decided  (181  U. 
S.  324,  post,  626, 21  Sup.  Ct.  Rep.  625^ :  it  was 
because,  and  only  because,  of  this  rule,  pre- 
scribed by  the  legislature,  that  the  state  en- 
actment was  condemned  as  unconstitutional. 
The  enactment,  under  which  the  council  of 
Norwood  proceeded,  put  upon  the  abutting 
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property,  when  the  municipality  proceeded 
under  the  front-foot  rule,  the  entire  cost  of 
opening  a  street;  precluding,  by  a  rule  es- 
tablished for  such  cases,  the  owner  of  the 
property  from  showing  that  the  cost  was  in 
excess  of  special  benefits  and  was  confisca- 
tory to  the  extent  of  such  excess.  Norwood 
v.  baker  expressly  rejected  the  theory  that 
to  the  entire  cost  of  a  public  highway,  in  which 
"the  whole  community  was  interested,  could 
*  be  put,  under* legislative  sanction,  on  the 
abutting  property,  where  such  cost  was  in 
substantial  excess  of  the  special  benefits  ac- 
cruing to  the  property  assessed. 

The  court  in  this  case  says  that  "special 
facte  showing  an  abuse  or  disregard  of  the 
law,  resulting  in  an  actual  deprivation  of 
property,  may  give  grounds  for  applying  for 
relief  to  a  court  of  equity."  What  this 
means,  when  taken  in  connection  with  what 
has  been  said  and  intimated  by  the  court  in 
French  v.  Barber  Asphalt  Paving  Co., — espe- 
cially when  considered  in  the  light  of  the 
broad  declarations  in  other  cited  cases  as  to 
legislative  power, — I  confess  I  am  unable  to 
say.  What  "special  facts,"  in  the  case  of 
special  assessments  to  meet  the  cost  of  a  pub- 
he  improvement,  would  show  an  abuse  of  the 
lawt  What  is  meant  by  the  words  "an  ac- 
tual deprivation  of  property!  If  private 
property  abutting  on  a  street  be  assessed  for 
the  cost  of  improving  the  street  in  excess  of 

Serial  benefits  accruing  to  such  property,  is 
e  assessment  to  the  extent  of  the  excess 
such  an  abuse  of  the  law  or  such  an  actual 
deprivation  of  property  as  would  justify  the 
interference  of  a  court  of  equity!  In  Nor- 
wood v.  Baker  this  question  was  answered 
In  the  affirmative.  Whether  that  doctrine  is 
to  remain  the  court  does  not  distinctly  say, 
either  in  the  present  case  or  in  any  of  the 
cases  relating  to  special  assessments  just  de- 
termined. 

I  submit  that  if  the  present  case  is  to  be 
distinguished  from  Norwood  v.  Baker  it 
should  be  done  upon  grounds  that  do  not  in- 
volve a  misapprehension  of  the  scope  and  ef- 
fect of  the  decision  in  that  case.  If  Con- 
gress can,  by  direct  enactment,  put  a  special 
assessment  upon  private  property  to  meet 
the  entire  cost  of  a  public  improvement 
made  for  the  benefit  and  convenience  of  the 
entire  community,  even  if  the  amount  so  as- 
sessed be  in  substantial  excess  of  special  ben- 
efits, and  therefore,  to  the  extent  of  such  ex- 
cess, confiscate  private  property  for  public 
use  without  compensation,  it  should  be  de- 
clared in  terms  bo  clear  and  definite  as  to 
leave  no  room  for  doubt  as  to  what  is  intend- 
ed. 


(181  U.  8.  894) 

MORTIMER  WEBSTER,  Pig.  in  Brr, 
v. 

CITY  OF  FARGO  and  Others. 

Constitutional  law — assessment    for  im- 
provements. 

It  Is  within  the  power  of  the  legislature  of  a 
state  to  create  special  taxing  districts,  and 
to  charge  the  cost  of  a  local  Improvement, 
la  whole  or  In  part,  upon  the  property  la 


said  district,  either  according  to  valuation 
or  to  superficial  area  or  frontage. 

[No,  378.] 

Argued  and  Submitted  February  15,  10,  27, 
1901.   Decided  April  t9,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Dakota  to  review  a  deci- 
sion affirming  a  Judgment  dismissing  a  com- 
plaint in  an  action  for  an  injunction  against 
an  assessment.  Affirmed. 
See  same  case  below,  82  N.  W.  782. 

Statement  by  Mr.  Justice  Satoaii 
This  was  an  action  brought  by  Mortimer 
Webster  in  the  district  court  in  and  for  the 
county  of  Cass  and  state  of  North  Dakota, 
against  the  city  of  Fargo;  James  M  Fargo, 
as  auditor  of  said  city ;  D.  C.  Ross,  as  treas- 
urer, and  O.  J.  Olson,  as  auditor,  of  Cass 
county,  in  which  the  plaintiff  sought  to  en- 
join the  defendant  from  enforcing  an  assess- 
ment for  grading  and  paving  against  certain 
lots  or  pieces  of  land  belonging  to  the  plain- 
tiff, and  abutting  on  the  streets  of  the  city 
of  Fargo. 

It  was  admitted,  and,  indeed,  alleged,  in 
the  complaint,  that  "each  and  every  of  the 
acts  and  proceedings  required  to  be  done  and 
taken  by  the  statutes  of  said  state  of  North 
Dakota  in  making  and  return  of  said  assess- 
ment, as  aforesaid,  were  duly  taken  and 
done,"  but  it  was  alleged  that  the  state  stat- 
utes, under  which  the  work  was  done  and 
the  assessment  made,  were  in  violation  of 
the  14  th  Amendment  of  the  Constitution  of 
the  United  States,  in  that  they  prescribed 
for  paying  for  grading  and  paving  the 
streets,  by  an  assessment  upon  abutting  lota 
by  the  foot-front  rule. 

The  defendants  demurred  to  the  complaint 
upon  the  ground  that  it  did  not  state  facte 
sufficient  to  constitute  a  cause  of  action. 
The  trial  court  sustained  the  demurrer,  and, 
as  the  plaintiff  declined  to  amend,  entered  a 
judgment  dismissing  the  complaint.  From 
this  judgment  an  appeal  was  taken  to  the 
supreme  court  of  the  state  of  North  Dakota, 
which  court  affirmed  the  judgment  of  theg 
district  court  dismissing  the  complaint.  Ag 
writ'of  error  from  this  court  was  thereupon* 
allowed  by  the  Chief  Justice  of  the  supreme 
court  of  the  state  of  North  Dakota. 

Messrs.  Beth  Newman  and  B.  F.  Spald- 
ing for  plaintiff  in  error. 

Mr.  8.  B.  Finney  submitted  the  case  for 
defendants  in  error,  and  Messrs.  John  E. 
Greene  and  3.  F.  Miller  were  with  him  on 
the  brief. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

It  is  conceded  in  this  record  that  the 
plaintiff  in  error  has  no  ground  to  complain 
of  any  discrimination  attempted  against 
him,  either  in  the  statutes  of  the  state  or  in 
the  proceedings  thereunder,  whereby  the  tax 
in  question  was  assessed  against  his  proper- 
ty. The  sols  contention  on  his  behalf  is 
that,  under  the  decision  of  this  court  in  the 
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cut  of  Norwood  v.  Baker,  172  U.  S.  269,  43 
L.  ed.  443,  10  Sup.  Ct  Rep.  187,  all  special 
assessments  upon  the  basis  of  frontage  are 
in  violation  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  in  that 
they  may  result  in  the  taking  of  property 
without  due  process  of  law. 

But  we  agree  with  the  supreme  court  of 
North  Dakota  in  holding  that  it  is  within 
the  power  of  the  legislature  of  the  state  to 
create  special  taxing  districts,  and  to  charge 
the  cost  of  a  local  improvement,  in  whole  or 
in  part,  upon  the  properly  in  said  district, 
either  according  to  valuation  or  superficial 
area  or  frontage,  and  that  it  was  not  the  in- 
tention of  this  court,  in  Norwood  v.  Baker, 
to  hold  otherwise. 

It  is  unnecessary  to  enter  upon  an  exami- 
nation of  the  authorities,  as  that  has  recent- 
ly been  done  in  the  case  of  French  v.  Barber 
Atphalt  Paving  Co.  181  U.  S.  824.  pott.  625, 
21  Sup.  Ct.  Rep.  625;  and,  upon  the  author- 
ity of  that  case,  the  judgment  of  the  Su- 
preme Court  of  North  Dakota  it  affirmed. 

For  dissenting  opinion,  see  Oat*  Farm 
Co.  Detroit,  181  U.  8.  — ,  pott,  645,  21 
Sup.  Ct  Rep.  645. 


(181  U.  S.  S99) 

CITY  OF  DETROIT  and  Others,  Appts., 
v. 

RALZEMOND  A.  PARKER. 

Conttitutional    law—attettmentt   for  im- 
provement!. 

An  assessment  of  the  cost  of  a  street  Improve- 
mcnt,  made  arbitrarily  according  to  the  front 
foot.  Is  not  In  violation  of  the  Constitution 
of  the  Dnlted  States  for  failure  to  provide 
any  hearing  or  review  thereof  at  which  the 
property  owner  can  show  that  bis  property 
was  not  benefited  to  the  amount  of  the  assess- 

[No.  411.] 

Argued  February  25,  «S,  27,  1901.  Decided 
April  29,  1901. 

1  PPEAL  from  the  Circuit  Court  of  the 
a  United  States  for  the  Eastern  District 
of  Michigan  to  review  a  decision  granting  an 
induction  against  assessments  and  tax  sales. 
Reverted. 

See  same  case  below,  103  Fed.  Rep.  357. 
The  facts  are  stated  in  the  opinion. 
Hettrt.  Timothy  E.  Taraey  and  O.  D. 
Joslyn  for  appellants. 

Mr.  ETbridge  T.  Bacon,  for  appellee. 

Mr.  Justice  Shixma  delivered  the  opinion 
of  the  courts 

This  was  the  case  of  a  bill  in  equity  filed 
in  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Michigan  by  Raize- 
mond  A.  Parker,  a  citizen  of  the  state  of 
Michigan,  against  the  city  of  Detroit  and 
certain  officers  of  said  city,  seeking  to  set 
aside  certain  assessments  and  tax  sales  of 
complainant's  land  for  the  paving  of  Wood- 


ward and  Blaine  avenues  in  the  city  of  De- 
troit. The  paving  in  question  was  done  in 
pursuance  of  certain  statutes  of  the  state  of 
Michigan,  constituting  the  charter  of  the 
city  of  Detroit,  and  of  ordinances  of  the  com- 
mon council  of  said  city.  o 
There  was  no  allegation  or  proof  that,  inj 
the  proceedings* which  resulted  in  the  mak-* 
ing  of  the  improvements  and  in  assessing 
complainant's  lots  for  a  portion  of  the  costs 
thereof,  there  had  been  any  disregard  of  the 
provisions  of  the  statutes  and  ordinances,  or 
that  complainant's  property  had  been 
charged  differently  from  that  of  the  other 
lot  owners.  Nor  was  it  alleged  that  the  por- 
tion or  share  of  the  cost  of  making  the  im- 
provements assessed  against  complainant's 

S roper  ty  in  point  of  fact  exceeded  the  bene- 
ta  accruing  to  each  property  by  reason  of 
such  paving. 

The  only  foundation  of  the  bill  was  the  al- 
legation that  "the  said  statutes  and  ordi- 
nances providing  for  the  paving  and  grading 
of  streets  are  in  violation  of  the  rights  of  the 
complainant  under  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  in 
that  they  do  not  provide  for  any  hearing  or 
review  of  assessments  at  which  the  property 
owner  can  show  that  his  property  was  not 
benefited  to  the  amount  of  such  assessments, 
but  that  the  same  shall  be  made  arbitrarily 
according  to  the  foot  front." 

The  case  was  thus  disposed  of  by  the 
learned  judge  in  the  circuit  court: 

"It  is  the  claim  of  complainant  that  the 
charter,  in  the  provisions  mentioned  (that 
the  entire  cost  of  the  street  improvements, 
except  for  street  and  alley  crossings,  etc, 
shall  be  assessed  against  the  abutting  prop- 
erty by  the  fronting  measurement,  without 
any  regard  to  the  special  benefits  received  by 
the  property  or  the  relation  to  the  cost  of 
the  improvement),  is  in  conflict  with  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  and  is  null  and  void;  that 
such  legislation  constitutes  taking  of  proper- 
ty without  just  compensation,  and  is  a  de- 
nial of  equal  protection  of  the  law.  The 
case  of  the  village  of  Norwood  v.  Baker,  172 
U.  S.  269, 43  L.  ed.  443,  19  Sup.  Ct  Rep.  187, 
is  the  foundation  for  this  position,  and  seems 
fully  to  sanction  it.  .  .  .  The  supreme 
court  of  Michigan  has  declined  to  depart 
from  its  decisions  sustaining  the  constitu- 
tionality of  like  statutes  providing  for  as- 
sessments per  foot  front,  on  the  ground  that 
the  ruling  in  Baker  v.  Norwood  must  be  con- 
fined to  the  facts  of  that  case  and  have  no 
application  to  an  assessment  for  paving.** 
With  all  respect  for  that  learned  tribunal,  I® 
am  constrained  under  the*cases  cited  to  a* 
different  opinion  of  the  decision,  and  to  fol- 
low the  Supreme  Court  of  the  United  States 
upon  the  construction  of  the  14th  Amend- 
ment of  the  Federal  Constitution." 

Accordingly  a  decree  was  entered  in  ac- 
cordance with  the  prayer  of  the  bill,  and  a 
perpetual  injunction  was  issued.  Parker  r. 
Detroit,  103  Fed.  Rep.  357. 

This  court  has  recently  decided,  in  the  ease 
of  Catt  Farm  Co.  v.  Detroit,  affirming  a 
judgment  of  the  supreme  court  of  Michigan, 
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that  "it  was  not  the  intention  of  the  14th 
Amendment  to  subvert  the  systems  of  ths 
states  pertaining  to  general  and  special  tax- 
ation; that  that  Amendment  legitimately 
operates  to  extend  to  the  citizens  and  resi- 
dents of  the  states  the  same  protection 
against  arbitrary  state  legislation  affecting 
life,  liberty,  and  property,  as  is  afforded  by 
the  5th  Amendment  against  similar  legisla- 
tion by  Congress;  and  that  the  Federal 
courts  ought  not  to  interfere  when  what  is 
complained  of  is  the  enforcement  of  the  set- 
tled laws  of  the  state,  applicable  to  all  per- 
sons in  like  circumstances  and  conditions, 
but  only  when  there  is  some  abuse  of  law, 
amounting  to  confiscation  of  property  or  dep- 
rivation of  personal  rights,  as  was  in- 
stanced in  the  case  of  Norwood  v.  Baker." 
181  U.  S.  — ,  post,  645,  21  Sup.  Ct.  Rep.  645, 

Like  conclusions  were  reached,  after  a  full 
consideration  of  the  authorities,  in  Frmoh 
v.  Barber  Asphalt  Paving  Co.  181  U.  S.  324, 
pott,  625,  21  Sup.  Ct  Rep.  625,  and  in  Wight 
v.  Davidson,  181  D.  S.  371,  ante,  BIG,  21  Sup. 
Ct  Rep.  616. 

The  decree  of  the  Circuit  Court  i»  re- 
verted, and  the  cause  is  remanded  to  that 
court  with  directions  to  dismiss  the  bill  of 
complaint. 

For  dissenting  opinion  see  Cass  Farm  Co, 
v.  Detroit,  181  U.  S.  — ,  post,  645,  21  Sup. 
Ct.  Rep.  645. 

(181  U.  S.  824)  

MARGARET  FRENCH  and  Others,  Plffs. 
in  Err., 
v. 

BARBER  ASPHALT  PAVING  COMPANY. 

Constitutional  law — assessment  for  pave- 
ment—rule of  frontage. 

The  apportionment  of  the  entire  cost  of  a  street 
pavement  upon  tbe  abutting  lots  according 
to  tbelr  frontage,  without  any  preliminary 
bearing  as  to  benefits,  may  be  authorized  by 
tbe  legislature,  and  this  will  not  constitute 
a  taking  of  property  without  due  process  of 

[No.  498.] 

Argued  February  £5,  26,  S7,  1901.  Decided 
April  29,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
Stale  of  Missouri  to  review  a  decision 
affirming  a  judgment  for  plaintiff  in  an  ac- 
tion to  enforce  the  lien  of  a  tax  bill  for  the 
cost  of  paving.  Affirmed. 

See  same  case  below,  58  S.  W.  934. 

Statement  by  Mr.  Justice  Shir  as  i 
*  This  was  a  suit  instituted  in  the  circuit 
court  of  Jackson  county,  Missouri,  by  the 
Barber  Asphalt  Paving  Company,  a  corpora- 
tion whose  business  it  was  to  construct  pave- 
ments composed  of  asphalt,  against  Mar- 
garet French  and  others,  owners  of  lots 
abutting  on  Forest  avenue  in  Kansas  City, 
for  the  purpose  of  enforcing  the  lien  of  a 
tax  bill  issued  by  that  city  in  part  payment 
of  the  cost  of  paving  said  avenue. 

The  work  was  done  conformably  to  the 
requirements  of  the  Kansas  City  charter,  by 
the  adoption  of  a  resolution  by  the  common 
21  S.  C— 40. 


council  of  the  city  declaring  the  work  of  pav- 
ing the  street,  and  with  a  pavement  of  a  de- 
fined character,  to  be  necessary,  which  reso- 
lution was  first  recommended  by  the  board 
of  public  works  of  the  city.  This  resolu- 
tion was  thereupon  published  for  ten  days 
in  the  newspaper  doing  the  city  printing. 
Thereafter  the  owners  of  a  majority  of  front 
feet  on  that  part  of  the  street  to  be  improved 
had  the  right,  under  the  charter,  within 
thirty  days  after  the  first  day  of  the  publi- 
cation of  the  resolution,  to  file  a  remon- 
strance with  the  city  clerk  against  the  pro- 
posed improvement,  and  thereby  to  devest 
the  common  council  of  the  power  to  make 
the  improvement,  and  such  property  owners 
had  the  right  by  filing  within  the  same  peri- 
od a  petition  so  to  do,  to  have  such  street 
improved  with  a  different  kind  of  material 
or  in  a  different  manner  from  that  specified 
in  such  resolution.  In  this  instance  neither 
such  a  remonstrance  nor  petition  was  tiled, 
and  the  common  council,  upon  the  recom- 
mendation of  the  board  of  public  works,  en- 
acted an  ordinance  requiring  the  construc- 
tion of  the  pavement  The  charter  requires 
that  a  contract  for  such  work  shall  be  let 
to  the  lowest  and  best  bidder.  Thereupon 
bids  for  the  work  were  duly  advertised  for,® 
and  the  plaintiff  company  being  the  lowest" 
and  best'bidder  therefor,  a  contract  was,  on* 
July  31,  1894,  entered  into  between  Kansas 
City  and  the  plaintiff  for  the  construction 
of  said  pavement. 

The  contract  expressly  provided  that  the 
work  should  be  paid  for  by  the  issuance  of 
special  tax  bills,  according  to  the  provisions 
of  the  Kansas  City  charter,  and  that  the  city 
should  not  in  any  event  be  liable  for  or  on 
account  of  tbe  work.  The  cost  of  the  pave- 
ment was  apportioned  and  charged  against 
the  lots  fronting  thereon  according  to  the 
method  prescribed  by  the  charter,  which  is 
that  the  total  cost  of  the  work  shall  be  ap- 
portioned and  charged  against  the  lands 
abutting  thereon  according  to  the  frontage 
of  the  several  lots  or  tracts  of  land  abutting 
on  the  improvement.  The  charge  against 
each  lot  or  tract  of  land  was  evidenced  by 
a  tax  bill.  The  tax  bill  representing  the  as- 
sessment against  each  lot  was,  by  the  char- 
ter, made  a  lien  upon  the  tract  of  land 
against  which  it  was  issued,  and  was  prima 
facie  evidence  of  the  validity  of  the  charge 
represented  by  it  Such  lien  can  be  enforced 
only  by  suit  in  a  court  of  competent  juris- 
diction, against  the  owners  of  the  land 
charged.  No  personal  judgment  was  author- 
ized to  be  rendered  against  the  owner  of  the 
land.  The  right  was  expressly  conferred  on 
the  owner  of  reducing  the  amount  of  the  re- 
covery by  pleading  and  proving  any  mistake 
or  error  in  the  amount  of  the  bill,  or  that 
the  work  was  not  done  in  a  good  and  work- 
manlike manner. 

The  defendants  pleaded  and  contended 
that  tbe  contract  offered  in  evidence  was  a 
contract  to  construct  the  pavement  and 
maintain  and  keep  tbe  street  in  repair  for 
five  years,  and  was  contrary  to  the  charter 
of  Kansas  City,  void,  and  of  no  effect;  and 
that  the  charter  of  Kansas  City  purports  to 
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authorize  the  paving  of  streets  and  to  au< 

thorize  special  tax  hills  therefor,  charging 
the  cost  thereof  on  the  abutting  property  ac- 
cording to  the  frontage,  without  reference  to 
any  benefits  to  the  property  on  which  the 
charge  was  made  and  the  special  tax  bills 
levied,  and  that  such  method  of  apportioning 
and  charging  the  cost  of  the  pavement  was 
contrary  to  and  in  violation  of  the  14th 
Amendment  to  the    Constitution    of  the 
United  States. 
The  judgment  of  the  circuit  court  of 
t.  Jackson  county  was  for  the  plaintiff  com- 
ggpany  for  the  amount  due  on  the  tax  bill,  and 
-•  for  the  enforcement  of  the  lien.   From  this 
judgment  an  appeal  was  taken  to  the  su- 
preme court  of  Missouri,  and  on  November 
13,  1900,  the  judgment  of  the  circuit  court 
was  affirmed,  and  thereupon  a  writ  of  error 
from  this  court  was  allowed. 

Mr.  Henry  JX.  Ess  for  plaintiffs  in  error. 

Messrs.  Wm.  O.  Soarrltt,  Edward  L. 
Bcorritt,  John  K.  Griffith,  and  Elliott  B. 
Jones  for  defendant  in  error. 

Mr.  Justice  Shir  as  delivered  the  opinion 
of  the  court: 

In  its  opinion  in  this  case  the  supreme 
court  of  Missouri  said  that  "the  method 
adopted  in  the  charter  and  ordinance  of 
Kansas  City,  of  charging  the  cost  of  paving 
Forest  avenue  against  the  adjoining  lots  ac- 
cording to  their  frontage,  had  been  repeated- 
ly authorised  by  the  legislature  of  Missouri, 
and  such  laws  had  received  the  sanction  of 
this  court  in  many  decisions.  St.  Louis  use 
of  Beibert  v.  Allen,  53  Mo.  44;  8t.  Joseph  v. 
Anthony,  30  Mo.  538;  Neenan  v.  Smith,  50 
Mo.  628;  Kiley  v.  Cranor,  51  Mo.  541;  Ruth- 
erford v.  Hamilton,  97  Mo.  643,  11  8.  W. 
249;  Moberly  v.  Hogan,  131  Mo.  19,  32  S. 
W.  1014;  Farrar  v.  St.  Louis,  80  Mo.  379. 

"In  the  last-mentioned  case  Judge  Norton 
for  the  court  said: 

"  'The  liability  of  lots  fronting  on  a  street, 
the  paving  of  which  is  authorized,  to  be 
-charged  with  the  cost  of  the  work  according 
to  their  frontage,  having  been  thus  so  re- 
peatedly asserted,  the  question  is  no  longer 
an  open  one  in  this  state,  and  we  are  relieved 
from  the  necessity  of  examining  authorities 
cited  by  counsel  for  plaintiff  condemning 
what  is  familiarly  known  as  the  "foot-front 
rule." ' 

"Learned  counsel  for  defendant  concede 
such  was  the  state  of  the  decided  law  of  this 
state,  and  that  the  portion  of  the  Kansas 
City  charter  known  as  the  9th  article  of  the 
charter,  which  authorizes  the  cost  of  a  pave- 
ment to  be  assessed  against  the  lots  fronting 
on  the  improvement  according  to  their  re- 
spective frontage,  was  framed  after  this 
n  court  had  fully  considered  and  construed 
f  umilar  laws  and  sustained  them  against  the 
charge  of  unconstitutionality,  and  the  as- 
sessment now  challenged  was  made  under  the 
construction  given  by  this  court.'' 

Accordingly,  the  supreme  court  of  Mis- 
souri held  that  the  assessment  in  question 
was  valid,  and  the  tax  imposed  collectable. 
And,  in  so  far  as  the  Constitution  and  laws 


of  Missouri  are  concerned,  this  court  is,  of 
course,  bound  by  that  decision. 

But  that  court  also  held,  against  the  con- 
tention of  the  lotowners,  that  the  provisions 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States  were  not  applicable  in 
the  case;  and  our  jurisdiction  enables  us  to 
inquire  whether  the  supreme  court  of  Mis- 
souri were  in  error  in  so  holding. 

The  question  thus  raised  has  been  so  often 
and  so  carefully  discussed,  both  in  the  de- 
cisions of  this  court  and  of  the  state  courts, 
that  we  do  not  deem  it  necessary  to  again 
enter  upon  a  consideration  of  the  nature  and 
extent  of  the  taxing  power,  nor  to  attempt  to 
discover  and  define  the  limitations  upon 
that  power  that  may  be  found  in  constitu- 
tional principles.  It  will  be  sufficient  for 
our  present  purpose  to  collate  our  previous 
decisions,  and  to  apply  the  conclusions 
reached  therein  to  the  present  case. 

It  may  prevent  confusion  and  relieve  from 
repetition  if  we  point  out  that  some  of  our 
cases  arose  under  the  provisions  of  the  5th, 
and  others  under  those  of  the  14th,  Amend- 
ments to  the  Constitution  of  the  United 
States.  While  the  language  of  those  amend- 
ments is  the  same,  yet,  as  they  were  in- 
grafted upon  the  Constitution  at  different 
times  and  in  widely  different  circumstances 
of  our  national  life,  it  may  be  that  ques- 
tions may  arise  in  which  different  construc- 
tions and  applications  of  their  provisions 
may  be  proper.  Slaughter-Bouse  Cases,  IS 
Wall.  36,  77,  80,  21  L.  ed.  394,  409. 

Thus  it  was  said,  in  Davidson  v.  New  Or- 
leans, 96  U.  S.  97-103,  24  L.  ed.  616-619: 

"It  is  not  a  little  remarkable  that  while 
this  provision  has  been  in  the  Constitution 
of  the  United  States,  as  a  restraint  upon  the 
authority  of  the  Federal  government,  for 
nearly  a  century,  and  while,  during  all  that 
time,  the  manner  in  which  the  powers  of  thata 
government  have  been  exercised  has  been* 
watcbed'with  jealousy,  and  subjected  to  the* 
most  rigid  criticism  in  all  its  branches,  this 
special  limitation  upon  its  powers  has  rarely 
been  invoked  in  the  judicial  forum  or  the 
more  enlarged  theater  of  public  discussion. 
But  while  it  has  been  a  part  of  the  Consti- 
tution, as  a  restraint  upon  the  power  of  the 
states,  only  a  very  few  years,  the  docket  of 
this  court  is  crowded  with  cases  in  which  we 
are  asked  to  hold  that  state  courts  and  state 
legislatures  have  deprived  their  own  citizens 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law.  There  is  here  abundant  evi- 
dence that  there  exists  some  strange  miscon- 
ception of  the  scope  of  this  provision  as 
found  in  the  14th  Amendment.  In  fact,  it 
would  seem,  from  the  character  of  many  of 
the  cases  before  us,  and  the  arguments  made 
in  them,  that  the  clause  under  consideration 
is  looked  upon  as  a  means  of  bringing  to  the 
test  of  the  decision  of  this  court  the  ab- 
stract opinions  of  every  unsuccessful  liti- 
gant in  a  state  court  of  the  justice  of  the 
decision  against  him,  and  of  the  merits  of 
the  legislation  on  which  such  a  decision  may 
be  founded." 

However,  we  shall  not  attempt  to  define 
what  it  it  for  a  state  to  deprive  a  person  of 
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life,  liberty,  or  property  without  due  process 
of  law,  in  terms  which  would  cover  every 
exercise  of  power  thus  forbidden  to  the  state, 
and  exclude  those  which  are  not,  but  shall 

Sroceed,  in  the  present  case,  on  the  assump- 
ion  that  the  lend  import  of  the  phrase  "due 
process  of  law  is  the  same  in  both  amend- 
ments. Certainly,  it  cannot  be  supposed 
that  by  the  14th  Amendment  it  was  intended 
to  impose  on  the  states,  when  exercising  their 
powers  of  taxation,  any  more  rigid  or  strict- 
er curb  than  that  imposed  on  the  Federal 
government,  in  a  similar  exercise  of  power, 
by  the  5th  Amendment. 

Let  us,  then,  inquire  as  briefly  as  possible 
what  has  been  decided  by  this  court  as  to 
the  scope  and  effect  of  the  phrase  "due  pro- 
cess of  law,"  as  applied  to  legislative  power. 

One  of  the  earliest  cases  in  which  was  ex- 
amined the  historical  and  legal  meaning  of 
those  words  is  Den  em  dem.  Murray  v.  Ho- 
boken  Land  <f  Improv.  Co.  18  How.  272,  16  L. 
ed.  372.  The  question  involved  was  the 
validity  of  a  sale  of  real  estate  made  under 
a  distress  warrant,  authorized  by  a  statute 
,of  the  United  States  (3  Stat,  at  L.  592, 
j  chap.  107),  against  a  defaulting  collector  of 
customs.  It  was*eontended  that  such  a  pro- 
ceeding deprived  the  owner  of  property  with- 
out due  process  of  law,  contrary  to  the  5th 
Amendment;  that  by  "process  of  law"  was 
meant  a  charge,  defense,  judgment  before 
and  by  a  legally  constituted  court.  The 
question  was  thus  stated  by  Mr.  Justice 
Curtis: 

"That  the  warrant  now  in  question  is  legal 
process  is  not  denied.  It  was  issued  in  con- 
formity with  an  act  of  Congress.  But  is  it 
'due  process  of  law?'  The  Constitution  con- 
tains no  description  of  those  processes  which 
it  was  intended  to  allow  or  forbid.  It  does 
not  even  declare  what  principles  are  to  be 
applied  to  ascertain  whether  it  be  due  pro- 
cess. It  is  manifest  that  it  was  not  left  to 
the  legislative  power  to  enact  any  pro- 
cess which  might  be  devised.  The  arti- 
cle is  a  restraint  on  the  legislative  as  well 
as  on  the  executive  and  judicial  powers 
of  the  government,  and  cannot  be  so 
construed  as  to  leave  Congress  free  to 
make  any  process  'due  process  of  law'  by 
its  mere  will.  To  what  principles,  then, 
are  we  to  resort  to  ascertain  whether  this 
process,  enacted  by  Congress,  is  due  pro- 
cess? To  this  the  answer  must  be  twofold. 
We  must  examine  the  Constitution  itself,  to 
see  whether  this  process  be  in  conflict  with 
any  of  its  provisions.  If  not  found  to  be  so, 
we  must  look  to  those  settled  usages  and 
modes  of  proceeding  existing  in  the  common 
and  statute  law  of  England,  before  the  emi- 
gration of  our  ancestors,  and  which  are 
shown  not  to  have  been  unsuited  to  their 
civil  and  political  condition  by  having  been 
acted  on  by  them  after  the  settlement  of  this 
country." 

Pursuing  the  lines  of  inquiry  thus  indi- 
cated, the  court  reached  the  conclusions  that, 
in  ascertaining  and  enforcing  payment  of 
taxes  and  of  balances  due  from  receiver*  of 
the  revenue  in  England,  the  methods  have 
varied  widely  from  the  usual  course  of  the 


common  law  on  other  subjects,  and  that,  as 
respects  such  debts,  the  "law  of  the  land" 
authorized  the  employment  of  auditors,  and 
an  inquisition  without  notice,  and  a  species 
of  examination  bearing  a  very  close  resem- 
blance to  the  warrant  of  distress  in  the  act 
of  Congress  in  question;  that  this  diversify 
in  the  law  of  the  land  between  revenue  de- 
faulters and  ordinary  debtors  was  under- 
stood in  this  country,  and  entered  into  th«H 
legislation  of  the  colonies  and  provinces,  andg 
more  especially*of  the  states  after  the  Dec-* 
laration  of  Independence  and  before  the  for- 
mation  of  the  Constitution  of  the  United 
States;  that  not  only  was  the  process  of 
distress  in  nearly  or  quite  universal  use  for 
the  collection  of  taxes,  but  what  was  gener- 
ally termed  a  warrant  of  distress,  running 
against  the  body,  goods,  and  chattels  of  de- 
faulting receivers  of  public  money,  was  is- 
sued to  some  public  officer,  to  whom  was  com- 
mitted the  power  to  ascertain  the  amount 
of  the  default,  and  by  such  warrant  proceed 
to  collect  it;  and  that,  accordingly,  the  dis- 
tress warrant  in  question  was  not  inconsis- 
tent with  that  part  of  the  Constitution 
which  prohibits  a  citizen  from  being  de- 
prived of  his  property  without  due  process 
of  law. 

In  Walker  v.  Sauvinet,  02  U.  S.  90,  23  L. 
ed.  678,  there  was  presented  the  question 
whether  the  14th  Amendment  availed  to  se- 
cure to  a  citizen  of  Louisiana  a  right  of  trial 
by  jury  as  against  an  act  of  that  state  which 
provided  that  in  certain  circumstances  a 
case  enforcing  penalties  should  be  tried  by 
the  judge;  and  it  was  held  that  "the  states, 
so  far  as  this  amendment  is  concerned,  are 
left  to  regulate  trials  in  their  own  courts 
in  their  own  way.  A  trial  by  jury  in  suits 
at  common  law  pending  in  the  state  court* 
is  not,  therefore,  a  privilege  or  immunity  of 
national  citizenship  which  the  states  are  for- 
bidden by  the  14th  Amendment  to  abridge, 
A  state  cannot  deprive  a  person  of  his  prop- 
erty without  due  process  of  law,  but  this 
does  not  necessarily  imply  that  all  trials  in 
the  state  courts  affecting  the  property  of 
persons  must  be  by  jury.  This  requirement 
of  the  Constitution  is  met  if  the  trial  is  had 
according  to  the  settled  course  of  judicial 
proceedings.  Den  em  dem.  Hurray  v.  Ho- 
boken  Land  &  Improv.  Co.  18  How.  280,  15 
L.  ed.  376.  Due  process  of  law  is  process 
due  according  to  the  law  of  the  land.  This 
process  in  the  states  is  regulated  by  the  law 
of  the  state.  Our  power  over  that  law  is 
only  to  determine  whether  it  is  in  conflict 
with  the  supreme  law  of  the  land, — that  is 
to  say,  with  the  Constitution  and  laws  of 
the  United  States  made  in  pursuance  there- 
of,— or  with  any  treaty  made  under  the  au- 
thority of  the  United  States.  .  .  .  Here 
the  state  court  has  decided  that  the  proceed- 
ing below  was  in  accordance  with  the  law  of 
the  state;  and  we  do  not  find  that  to  be  con- 
trary to  the  Constitution  or  any  law  ow 
treaty  of  the  United  States."  g 
'McitiUen  v.  Anderson,  05  U.  S.  37,  41,  24* 
L.  ed.  335,  was  a  case  wherein  was  involved 
the  validity  of  a  law  of  the  state  of  Louis- 
iana, whereby  a  tax  collector  waa  authorized 
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to  seize  property  and  sell  it  in  order  to  en- 
force payment  of  a  license  tax,  and  which 
was  alleged  to  be  opposed  to  the  provision  of 
the  14th  Amendment  of  the  Constitution, 
which  declares  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law;  but  it  was  said  by 
this  court: 

"Looking  at  the  Louisiana  statute  here  as- 
sailed, ...  we  feel  bound  to  say  that, 
if  it  is  void  on  the  ground  assumed,  the  rev- 
enue laws  of  nearly  all  the  states  will  be 
found  void  for  the  same  reason.  The  mode 
of  assessing  taxes  in  the  states,  by  the  Fed- 
eral government,  and  by  all  governments,  is 
necessarily  summary,  that  it  may  be  speedy 
and  effectual.  By  summary  is  not  meant 
arbitrary  or  unequal  or  illegal.  It  must, 
under  our  Constitution,  be  lawfully  done. 
But  that  does  not  mean,  nor  does  the  phrase 
'due  process  of  law*  mean,  by  a  judicial  pro- 
ceeding. The  nation  from  whom  we  inherit 
the  phrase  'due  process  of  law'  has  never 
relied  upon  the  courts  of  justice  for  the  col- 
lection of  her  taxes,  though  she  passed 
through  a  successful  revolution  in  resistance 
to  unlawful  taxation.  We  need  not  here  go 
into  the  literature  of  that  constitutional 
provision,  because  in  any  view  that  can  be 
taken  of  it  the  statute  under  consideration 
does  not  violate  it.  It  enacts  that  when  any 
person  shall  refuse  or  fail  to  pay  his  license 
tax,  the  collector  shall  give  ten  days'  written 
or  printed  notice  to  the  delinquent  requiring 
its  payment,  and  uhe  manner  of  giving  this 
notice  is  fully  prescribed.  If  at  the  expira- 
tion of  this  time  the  lioense  'be  not  fully  paid, 
the  tax  collector  may,  without  judicial  for- 
mality, proceed  to  seize  and  sell,  after  ten 
days'  advertisement,  the  property'  of  the  de- 
linquent, or  so  much  as  may  be  necessary 
to  pay  the  tax  and  costs.  .  .  .  Here  is 
a  notice  that  the  party  is  assessed,  by  the 
proper  officer,  for  a  given  sum  as  a  tax  of  a 
certain  kind,  and  ten  days'  time  given  him 
to  pay  it.  Is  not  this  a  legal  mode  of  pro- 
ceeding t  It  seems  to  be  supposed  that  it  is 
essential  to  the  validitv  of  this  tax  that  the 
party  charged  should  have  been  present,  or 
had  an  opportunity  to  be  present,  in  some 
t  tribunal  when  he  was  assessed.  But  this  is 
p.  not,  and  never  has  been,  considered  neces- 
f  sary  to  the»validity  of  a  tax.  And  the  fact 
that  most  of  the  states  now  have  boards  of  re- 
visers of  tax  assessments  does  not  prove  that 
taxes  levied  without  them  are  void." 

Davidson  v.  Jfeto  Orleans,  96  U.  S.  97,  24 
L.  ed.  616,  was  a  case  wherein  an  assessment 
of  certain  real  estate  in  New  Orleans  for 
draining  the  swamps  of  that  city  was  re- 
sisted in  the  state  courts,  and  was  by  writ 
of  error  brought  to  this  court  on  the  ground 
that  the  proceeding  deprived  the  owner  of 
his  property  without  due  process  of  law. 
The  origin  and  history  of  this  provision  of 
the  Constitution,  as  found  in  Magna  Charta 
and  in  the  5th  and  14th  Amendments  to  the 
Constitution,  were  again  considered;  the 
cases  of  Den  ex  dem.  Murray  v.  Hoboken 
Land  <t  Improv.  Co.  18  How.  272,  15  L.  ed. 
872,  and  UcMillm  v.  Anderson,  95  U.  8.  37, 
24  L.  ed.  335,  were  cited  and  approved;  and 


it  was  held  that  "neither  the  corporate 
agency  by  which  the  work  is  done,  the  exces- 
sive price  which  the  statute  allows  therefor, 
nor  the  relative  importance  of  the  work  to 
the  value  of  the  land  assessed,  nor  the  fact 
that  the  assessment  is  made  before  the  work 
is  done,  nor  that  the  assessment  Is  unequal 
as  regards  the  benefits  conferred,  nor  that 
personal  judgments  are  rendered  for  the 
amount  assessed,  are  matters  in  which  the 
state  authorities  are  controlled  by  the  Fed- 
eral Constitution." 

In  Springer  v.  United  States,  102  U.  S. 
586,  26  L.  ed.  253,  was  involved  the  validity 
of  an  act  of  Congress,  June  30,  1864  (13 
Stat,  at  L.  218,  chap.  172),  whereby  lands 
of  A  were  distrained  and  sold  by  reason  of 
his  refusal  to  pay  a  tax  assessed  against 
him ;  and  it  was  contended  that  the  sale  of 
defendant's  real  estate,  to  satisfy  the  tax 
assessed  upon  him,  in  a  summary  manner, 
without  first  having  obtained  a  judgment  in 
a  court  of  law,  was  a  proceeding  to  deprive 
the  defendant  of  his  property  without  due 
process  of  law;  that  by  "due  process  of  law" 
is  meant  law  in  its  regular  course  of  admin- 
istration by  the  courts  of  justice,  and  not 
the  execution  of  a  power  vested  in  minis- 
terial officers.  But  this  court,  after  citing 
Den  em  dem.  Murray  v.  Hoboken  Land  <£  Im- 
prov. Co.  as  holding  that  an  act  of  Congress 
authorizing  a  warrant  to  issue,  without 
oath,  against  a  public  debtor,  for  the  seizure 
of  his  property,  was  valid,  and  that  the  pro- 
ceeding was  "due  process  of  law,"  said:  + 

"The  prompt  payment  of  taxes  is  always^ 
important  to  the'public  welfare.  It  may  be* 
vital  to  the  existence  of  a  government.  The 
idea  that  every  taxpayer  is  entitled  to  the 
delays  of  litigation  is  unreasonable.  If  the 
laws  here  in  question  involved  any  wrong  or 
unnecessary  harshness,  it  was  for  Congress, 
or  the  people  who  make  congresses,  to  see 
that  the  evil  was  corrected.  The  remedy 
does  not  lie  with  the  judicial  branch  of  the 
government." 

In  Missouri  r.  Lewis,  101  U.  S.  22, 
sub  nom.  Bowman  v.  Lewis,  25  L. 
ed.  989,  the  14th  Amendment  was  invoked  to 
invalidate  legislation  of  the  state  of  Mis- 
souri regulating  the  right  of  appeal  and  of 
writs  of  error,  and  whereby  suitors  in  the 
courts  of  St.  Louis  and  certain  other  named 
counties  were  denied  the  right  of  appeal  to 
the  supreme  court  of  Missouri  in  cases  where 
it  gave  that  right  to  suitors  in  the  courts 
of  the  other  counties  of  the  state.  Speak- 
ing for  the  court  Mr.  Justice  Bradley  said: 

"If  this  position  is  correct,  the  14th 
Amendment  has  a  much  more  far-reaching 
effect  than  has  been  supposed.  It  would  ren- 
der invalid  all  limitations  of  jurisdiction 
based  on  the  amount  or  character  of  the  de- 
mand. A  party  having  a  claim  for  only  $5 
could  with  equal  propriety  complain  that  he 
is  deprived  of  a  right  enjoyed  by  other  citi- 
zens, because  he  cannot  prosecute  it  in  the 
superior  courts;  and  another  might  equally 
complain  that  he  cannot  bring  a  suit  for  real 
estate  in  a  justice's  court,  where  the  expense 
is  small  and  the  proceedings  are  expeditious. 
There  is  no  difference  in  principle  bet' 
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such  discriminations  aa  these  in  the  juris- 
dictions of  courts  and  that  which  the  plain- 
tiff in  error  complains  of  in  the  present  case. 

"If,  however,  we  take  into  view  the  gen- 
eral objects  and  purposes  of  the  14th  Amend- 
ment, we  shall  find  no  reasonable  ground  for 
giving  it  any  such  application.  These  are 
to  extend  United  States  citizenship  to  all 
natives  and  naturalized  persons,  and  to  pro- 
hibit the  states  from  abridging  their  privi- 
leges or  immunities,  and  from  depriving  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  and  from  denying  to  any 
person  within  their  jurisdiction  the  equal 
protection  of  the  laws.  It  contemplates  per- 
sons and  classes  of  persons.  It  has  not  re- 
el spect  to  local  and  municipal  regulations  that 
•  do*not  injuriously  affect  or  discriminate  be- 
tween persons  or  classes  of  persons  within 
the  places  or  municipalities  for  which  such 
regulations  are  made  The  amendment 
could  never  have  been  intended  to  prevent  a 
state  from  arranging  and  parceling  out  the 
jurisdiction  of  its  several  courts  at  its  dis- 
cretion. .  .  .  Each  state  has  the  right 
to  make  political  subdivisions  of  its  territory 
for  municipal  purpose. ,  and  to  regulate  their 
local  government.  ...  If  every  person 
residing  or  being  iu  either  portion  of  the 
state  should  be  accorded  the  equal  protection 
of  the  laws  prevailing  there,  he  could  not 
justly  complain  of  a  violation  of  the  clause 
referred  to.  For,  as  before  said,  it  has  re- 
spect to  persons  and  classes  of  persons.  It 
means  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons  or 
other  classes  in  the  same  place  and  under 
like  circumstances.  The  14th  Amendment 
does  not  profess  to  secure  to  all  persons  in 
the  United  States  the  benefit  of  the  same 
laws  and  the  same  remedies.  Great  diver- 
sities in  these  respects  may  exist  in  two 
states  separated  only  by  an  imaginary  line." 

In  Haltingly  v.  District  of  Columbia,  97 
U.  S.  687,  602,  24  L.  ed.  1098, 1100,  there  was 
called  in  question  the  validity  of  the  act  of 
Congress  of  June  19,  1878  (20  Stat,  at  L. 
1G0,  chap.  309),  entitled  "An  Act  to  Provide 
for  the  Revision  and  Correction  of  Assess- 
ments for  Special  Improvements  in  the  Dis- 
trict of  Columbia  ana  for  Other  Purposes," 
and  it  was  said  by  this  court,  through  Mr. 
Justice  Strong:  "It  may  be  that  the  bur- 
den laid  upon  the  property  of  the  complain- 
ants is  onerous.  Special  assessments  for 
special  road  or  street  improvements  very 
often  are  oppressive.  But  that  the  legisla- 
tive power  may  authorize  them,  and  may  di- 
rect them  to  be  made  in  proportion  to  the 
frontage,  area,  or  market  value  of  the  ad- 
joining property,  at  its  discretion,  is,  under 
the  decisions,  no  longer  an  open  question." 

In  Kelly  v.  Pittsburgh,  104  U.  S.  78,  26 
L.  ed.  658,  it  was  urged  that  land  which  the 
owner  has  not  laid  off  into  town  lots,  but  oc- 
cupied for  agricultural  purposes,  and 
through  which  no  streets  are  run  or  used, 
cannot  be,  even  by  the  legislature,  subjected 
to  the  taxes  of  a  city, — -the  water  tax,  the 
fas  tax,  the  street  tax,  and  others  of  similar 
-character.   The  reason  for  this  was  said  to 


be*that  such  taxes  are  for  the  benefit  of  those* 
in  a  city  who  own  property  within  the  lim- 
its of  such  improvements,  and  who  use  or 
might  use  them  if  they  chose,  while  he  reaps 
no  such  benefit.  Cases  were  cited  from  the 
higher  courts  of  Kentucky  and  Iowa  where 
this  principle  was  asserted,  and  where  those 
courts  have  held  that  farm  lands  in  the  city 
are  not  subject  to  the  ordinary  city  taxes. 
But  this  court  said: 

"It  is  no  part  of  our  duty  to  inquire  into 
the  grounds  on  which  those  courts  have  so 
decided.  They  are  questions  which  arise  be- 
tween the  citizens  of  those  states  and  their 
own  city  authorities,  and  afford  no  rule  for 
construing  the  Constitution  of  the  United 
States.  .  .  .  The  main  argument  for 
the  plaintiff  in  error — the  only  one  to  which 
we  can  listen — is  that  the  proceeding  in  re- 
gard to  the  taxes  assessed  on  his  land  de- 
prives him  of  his  property  without  due  pro- 
cess of  law. 

"It  is  not  asserted  thjt,  in  the  methods 
by  which  the  value  of  his  land  was  ascer- 
tained for  the  purpose  of  this  taxation, 
there  was  any  departure  from  the  usual 
modes  of  assessment,  nor  that  the  manner  of 
apportioning  and  collecting  the  tax  was  un- 
usual or  materially  different  from  that  in 
force  in  all  communities  where  land  is  sub- 
ject to  taxation.  In  these  respects  there  is 
no  charge  that  the  method  pursued  is  not 
due  process  of  law.  Taxes  have  not,  as  a 
general  rule,  in  this  country  since  its  inde- 
pendence, nor  in  England  before  that  time, 
been  collected  by  regular  judicial  proceed- 
ings. The  necessities  of  government,  thy 
nature  of  the  duty  to  be  performed,  and  the 
customary  usages  of  the  people,  have  estab 
lished  a  different  procedure,  which,  in  regard 
to  that  matter,  is  and  always  has  been  due  pro- 
cess of  law.  The  tax  in  question  was  assessed 
and  the  proper  officers  were  proceeding  to  col- 
lect it  in  this  way.  The  distinct  ground  on 
which  this  provision  of  the  Constitution  of 
the  United  States  is  invoked  is  that  as  the 
land  in  question  is,  and  always  has  been, 
used  as  farm  land,  for  agricultural  use 
only,  subjecting  it  to  taxation  for  ordinary 
city  purposes  deprives  the  plaintiff  in  error 
of  his  property  without  due  process  of  law. 
It  is  alleged,  and  probably  with  truth,  that 
the  estimate  of  the  value  of  the  land  for 
taxation  is  very  greatly  in  excess  of  its  true^. 
value.  Whether  this  be  true  or  not  weg 
Teannot  here  inquire.  We  have  so  often  de-* 
cided  that  we  cannot  review  and  correct  the 
errors  and  mistakes  of  the  state  tribunals  on 
that  subject  that  it  is  only  necessary  to  re- 
fer to  those  decisions,  without  a  restatement 
of  the  argument  on  which  they  rest.  State 
Railroad  Tarn  Cases,  92  U.  S.  575,  sub  nom. 
Taylor  v.  Becor,  23  L.  ed.  663;  Kennard 
Louisiana  em  rel.  Morgan,  92  U.  S.  480,  23 
L.  ed.  478 ;  Davidson  v.  New  Orleans,  90  U. 
S.  97,  24  L.  ed.  616;  Kirtland  v.  Hotehkiss, 
100  U.  S.  491,  25  L.  ed.  558;  Missouri  v. 
Levis,  101  U.  S.  22,  sub  nom.  Bowman  r. 
Lewis,  25  L.  ed.  989;  German  Nat.  Bank  v. 
Kimball,  103  U.  S.  732,  26  L.  ed.  469." 

In  Spencer  v.  Merchant,  125  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921,  a  judgment 
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of  the  court  of  appeals  of  the  state  of  New 
York,  upholding  the  validity  of  an  assess- 
ment upon  lands  to  cover  the  expense  of  a 
local  improvement,  was  brought  to  this  court 
for  review  upon  the  allegation  that  the 
state  statute  was  unconstitutional.  In  the 
opinion  of  this  court,  delivered  by  Mr.  Jus- 
tice Gray,  the  following  extract  was  given 
from  the  opinion  of  the  court  of  appeals: 

"The  act  of  1881  determines  absolutely 
and  conclusively  the  amount  of  tax  to  be 
raised,  and  the  property  to  be  assessed,  and 
upon  which  it  is  to  be  apportioned.  Each 
of  these  things  was  within  the  power  of  the 
legislature,  whose  action  cannot  be  reviewed 
in  the  courts  upon  the  ground  that  it  acted 
unjustly  or  without  appropriate  and  ade- 
quate reason.  .  .  .  The  legislature  may 
commit  the  ascertainment  of  the  sum  to  be 
raised  and  of  the  benefited  district  to  com- 
missioners; but  it  is  not  bound  to  do  so,  and 
may  settle  both  questions  for  itself;  and 
when  it  does  so,  its  action  is  necessarily  con- 
clusive and  beyond  review.  Here  an  im- 
provement has  been  ordered  and  made,  the 
expense  of  which  might  justly  have  been  im- 
posed upon  adjacent  property  benefited  by 
the  change.  By  the  act  of  1881  the  legis- 
lature imposes  the  unpaid  portion  of  the 
cost  and  expense,  with  the  interest  thereon, 
upon  that  portion  of  the  property  benefited 
which  has  thus  far  borne  none  of  the  burden. 
In  so  doing,  it  necessarily  determines  two 
things,  vie.,  the  amount  to  be  realized,  and 
the  property  especially  benefited  by  the  ex- 
penditure of  that  amount.  The  lands  might 
nave  been  benefited  by  the  improvement,  and 
so  the  legislative  determination  that  they 
$  were,  and  to  what  amount  or  proportion  of 
2  the  cost,  even  if  it  may  have  been  mistaken- 
•  ly  unjust,  is  not  open'to  our  review.  The 
question  of  special  benefit  and  the  property 
to  which  it  extends  is  of  necessity  a  question 
of  fact,  and  when  the  legislature  determines 
it  in  a  case  within  its  general  power,  its  de- 
cision must  of  course  be  final.  We  can  see 
in  the  determination  reached  possible  sources 
of  error,  and  perhaps  even  of  injustice,  but 
we  are  not  at  liberty  to  say  that  the  tax  on 
the  property  covered  by  the  law  of  1881  was 
imposed  without  reference  to  special  bene- 
fits. The  legislature  practically  determined 
that  the  lands  described  in  that  act  were 
peculiarly  benefited  by  the  improvement  to 
a  certain  specified  amount  which  constituted 
a  just  proportion  of  the  whole  cost  and  ex- 
pense ;  and  while  it  may  be  that  the  process 
by  which  the  result  was  reached  was  not  the 
best  attainable,  and  some  other  might  hare 
been  more  accurate  and  just,  we  cannot  for 
that  reason  question  an  enactment  within 
the  general  legislative  power.  .  .  .  The 
precise  wrong  of  which  complaint  is  made 
appears  to  be  that  the  land  owners  now  as- 
sessed never  had  opportunity  to  be  heard  as 
to  the  original  apportionment,  and  find 
themselves  now  practically  bound  by  it  as 
between  their  lots  and  those  of  the  owners 
who  paid.  But  that  objection  becomes  a 
criticism  upon  the  action  of  the  legislature 
and  the  process  by  which  it  determined  the 
amount  to  be  raised  and  the  property  to  be 


assessed.  Unless  by  special  permission,  that 
is  a  hearing  never  granted  in  the  process  of 
taxation.  The  legislature  determines  ex- 
penditures and  amounts  to  be  raised  for 
their  payment,  the  whole  discussion  and  all 
questions  of  prudence  and  propriety  and  jus- 
tice being  confided  to  its  jurisdiction.  It 
may  err,  but  the  courts  cannot  review  its  dis- 
cretion. In  this  case  it  kept  within  its 
power  when  it  fixed,  first,  the  amount  to  be 
raised  to  discharge  the  improvement  debt  in- 
curred by  its  direction;  and,  second,  when  it 
designated  the  lots  and  property,  which  in 
its  judgment,  by  reason  of  special  benefits, 
should  Dear  the  burden;  ana,  having  the 
power,  we  cannot  criticise  the  reasons  or 
manner  of  its  action." 

This  definition  of  legislative  power  was 
approved  by  this  court,  and  the  judgment  of 
the  court  of  appeals  was  affirmed.  The  follow- 
ing extract  is  from  the  opinion  of  this  court  :a 
"In  the  absence  of  any  more  specific  con-eo 
stitutional'restriction  than  the  general  pro-* 
hibition  against  taking  property  without 
due  process  of  law,  the  legislature  of  the 
state  having  the  power  to  fix  the  sum  neces- 
sary to  be  levied  for  the  expense  of  a  pub- 
lic improvement,  and  to  order  it  to  be  as- 
sessed, either,  like  other  taxes,  upon  prop- 
erty generally,  or  only  upon  the  lands  bene- 
fited by  the  improvement,  is  authorized  to 
determine  both  the  amount  of  the  whole 
tax  and  the  class  of  lands  which  will  receive 
the  benefit  and  should  therefore  bear  the 
burden,  although  it  may,  if  it  sees  fit,  com- 
mit the  ascertainment  of  either  or  both  of 
these  facts  to  the  judgment  of  commission- 
ers. When  the  determination  of  the  lands 
to  be  benefited  is  intrusted  to  commission- 
ers, the  owners  may  be  entitled  to  notice  and 
hearing  upon  the  question  whether  their 
lands  are  benefited  and  how  much.  But  the 
legislature  has  the  power  to  determine  by 
the  statute  imposing  the  tax,  what  lands 
which  might  be  benefited  by  tlie  improve- 
ment are  in  fact  benefited ;  and  if  it  does  so, 
its  determination  is  conclusive  upon  the  own- 
ers and  the  courts,  and  the  owners  have  no 
right  to  be  heard  upon  the  question  whether 
their  lands  are  benefited  or  not,  but  only  up- 
on the  validity  of  the  assessment  and  its  ap- 
portionment among  the  different  parcels  of 
the  class  which  the  legislature  has  conclu- 
sively determined  to  be  benefited.  In  de- 
termining what  lands  are  benefited  by  the  im- 
provement, the  legislature  may  avail  itself 
of  such  information  as  it  deems  sufficient, 
either  through  investigations  by  its  commit- 
tees or  by  adopting  as  its  own  the  estimates 
or  conclusions  of  others,  whether  those  esti- 
mates or  conclusions  previously  had  or  had 
not  any  legal  sanction." 

In  Paulsen  v.  Portland,  149  U.  S.  30,  40, 
37  L.  ed.  637,  641,  13  Sup.  Ct  Rep.  760, 
where  the  validity  of  a  city  ordinance,  pro- 
viding that  the  cost  of  a  sewer  should  be  dis- 
tributed upon  the  property  within  the  sewer 
district,  and  appointing  viewers  to  estimate 
the  proportionate  share  which  each  piece  of 
property  should  bear,  was  questioned,  be- 
cause the  ordinance  contained  no  provision 
for  notice,  it  was  held  by  the  supreme  court 
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of  Oregon,  and  by  this  court  on  error,  that 
notice  by  publication  is  a  sufficient  notice  in 
proceedings  of  this  nature,  and  that  as  the 
.viewers,  upon  their  appointment,  gave  notice 
'by  publication  in  the  official  paper  of  the 
'city  of  the  tim«*and  place  of  their  first  meet- 
ing, such  notice  was  sufficient  to  bring  the 
proceedings  within  "due  process  of  law." 

In  Fallbrook  Irrig.  Dist.  v.  Bradley,  164U. 
8. 112,  41  L.  ed.  309, 17  Sup.  Ct.  Rep.  56,  was 
involved  the  validity  of  the  irrigation  act 
enacted  by  the  legislature  of  the  state  of  Cali- 
fornia. One  of  the  objections  urged  against 
the  act  wns  that  it  permitted  the  whole  cost 
to  be  levied  by  a  board  of  directors  of  the 
district  upon  all  of  the  real  estate  of  the  dis- 
trict according  to  value,  with  no  reference 
to  the  degree  of  benefit  conferred.  As  to 
this  it  was  said  by  this  court,  through  Mr. 
Justice  Peckham: 

"Assuming  for  the  purpose  of  this  objec- 
tion that  the  owner  of  these  lands  had  by  the 
provisions  of  the  act,  and  before  the  lands 
were  finally  included  in  the  district,  an  op- 
portunity to  be  heard  before  a  proper  tribu- 
nal upon  the  question  of  benefits,  we  are  of 
opinion  that  the  decisions  of  such  a  tribunal, 
in  the  absence  of  actual  fraud  and  bad  faith, 
would  be,  so  far  as  this  court  is  concerned, 
conclusive  upon  that  question.  It  cannot  be 
that  upon  a  question  of  fact  of  such  a  nature 
this  court  has  the  power  to  review  the  deci- 
sion of  the  state  tribunal  which  has  been 
pronounced  under  a  statute  providing  for  a 
hearing  upon  notice.  The  erroneous  deci- 
sion of  such  a  question  of  fact  violates  no 
constitutional  provision."  Citing  Spencer 
v.  Merchant,  125  TJ.  S.  345,  31  L.  ed.  763,  8 
Sup.  Ct.  Rep.  921. 

Another  objection  to  the  validity  of  the 
act  was  the  total  want  of  an  opportunity  to 
he  heard  on  the  question  of  the  expediency 
of  forming  the  district,  on  the  questions  of 
cost  and  of  benefits  received.  In  respect 
to  this  it  was  said: 

"The  provision  for  a  hearing  in  the  irriga- 
tion act  is  similar,  and  the  condition  therein, 
that  lands  which  in  the  judgment  of  the 
-hoard  are  not  benefited  shall  not  be  included, 
renders  the  determination  of  the  board,  in- 
cluding them  after  a  hearing,  a  judgment 
that  such  lands  will  be  benefited  by  the  pro- 
posed plan  of  irrigation. 

"The  publication  of  a  notice  of  the  pro- 
posed presentation  of  the  petition  is  a  suffi- 
cient notification  to  those  interested  in  the 
question,  and  gives  them  an  opportunity  to 
be  heard  before  the  board.  Hagar  v.  Recla- 
mation Dist.  No.  108,  111  U.  8.  701,  28  L. 
ed.  569,  4  Sup.  Ct.  Rep.  663;  Lent  v.  Till- 
ton,  140  U.  S.  316,  35  L.  ed.  419,  11  Sup. 
Ct.  Rep.  625;  Paulsen  v.  Portland,  149  U. 
,&  80,  37  L.  ed.  637,  13  Sup.  Ct.  Rep.  760." 
'  "It  has  been  held  in  this  court  that  the 
legislature  has  power *to  fix  such  a  district 
for  itself,  without  any  hearing  as  to  bene- 
fits, for  the  purpose  of  assessing  upon  the 
lands  within  the  district  the  cost  of  a  local, 
public  improvement.  The  legislature,  when 
It  fixes  the  district  itself,  is  supposed  to 
have  made  proper  inquiry,  and  to  have  final- 
ly and  conclusively  determined  the  fact  of 


benefits  to  the  land  included  in  the  district; 
and  the  citizen  has  no  constitutional  right  to 
any  other  or  further  hearing  upon  that 
question.  The  right  which  he  thereafter 
has  is  to  a  hearing  upon  the  question 
of  what  is  termed  the  apportionment  of 
the  tax,  i.  «.,  the  amount  of  the  tax  which  he 
is  to  pay.  Paulsen  v.  Portland,  149  U.  S.  30, 
41,  37  L.  ed.  637,  641,  13  Sup.  Ct.  Rep.  750. 
But  when,  as  in  this  case,  the  determination 
of  the  question  of  what  lands  shall  be  in- 
cluded in  the  district  is  only  to  be  decided 
after  a  decision  as  to  what  lands  described 
in  the  petition  will  be  benefited,  and  the  de- 
cision of  that  question  is  submitted  to  some 
tribunal  (the  board  of  supervisors  in  this 
case),  the  parties  whose  lands  are  thus  in- 
cluded in  the  petition  are  entitled  to  a  hear- 
ing upon  the  question  of  benefits,  and  to  have 
the  lands  excluded  if  the  judgment  of  the 
board  be  against  their  being  benefited. 

"Unless  the  legislature  decide  the  ques- 
tion of  benefits  itself,  the  land  owner  has  the 
right  to  be  heard  upon  that  question  before 
his  property  can  be  taken.  This,  in  sub- 
stance, was  determined  by  the  decisions  of 
this  court  in  Spencer  v.  Merchant,  125  U.  8. 
356,  31  L.  ed.  767,  8  Sup.  Ct  Rep.  921;  and 
Walston  Y.  Nevin,  128  U.  8.  678,  32  L. 
ed.  544,  9  Sup.  Ct.  Rep.  192." 

In  Bauman  v.  Ross,  167  U.  S.  548,  42  L. 
ed.  270,  17  Sup.  Ct  Rep.  966,  on  *PP**1 
from  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  it  was  held  that  Con- 
gress may  direct  that,  when  part  of  a  par- 
cel of  land  is  appropriated  to  the  public 
use  for  a  highway  in  the  District  of  Colum- 
bia, the  tribunal  vested  by  law  with  the  duty 
of  assessing  the  compensation  or  damages 
due  to  the  owner,  whether  for  the  value  of 
the  part  taken  or  for  any  injury  to  the  rest, 
shall  take  into  consideration,  by  way  of  less- 
ening the  whole  or  either  part  of  the  sum 
due  him,  any  special  and  direct  benefits, 
capable  of  present  estimate  and  reasonable 
computation,  caused  by  the  establishment  of 
the  highway  to  the  part  not  taken;  that  the 
estimate  of  the  just  compensation  for  proper- 
ty taken  for  the  public  use,  under  the  right 
of  eminent  domain,  is  not  required  to  ben 
made  by  a  jury,  hut  may  be  intrusted  to  com-JJ 
missioners*appointed  by  a  court,  or  to  an  in-* 
quest  consisting  of  more  or  fewer  men  than 
an  ordinary  jury;  that  Congress,  in  the  exer- 
cise of  the  right  of  taxation  in  the  District 
of  Columbia,  may  direct  that  half  of  the 
amount  of  the  compensation  or  damages 
awarded  to  the  owners  of  lands  appropriated 
to  the  public  use  for  a  highway  shall  be  as- 
sessed and  charged  upon  the  District  of 
Columbia,  and  the  other  half  upon  the  lands 
benefited  thereby  within  the  District,  in  pro- 
portion to  the  benefit;  and  may  commit  the 
ascertainment  of  the  lands  to  be  assessed, 
and  the  apportionment  of  the  benefits  among 
them,  to  the  same  tribunal  which  assesses 
the  compensation  or  damages ;  that  if  the  leg- 
islature, in  taxing  lands  benefited  by  a  high- 
way or  other  public  improvement,  makes  pro- 
vision for  notice,  by  publication  or  other- 
wise, to  each  owner  of  land,  and  for  hearing 
him,  at  some  stage  of  the  proceedings,  upon 
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the  question  what  proportion  of  the  tax  ahall 
be  assessed  upon  hie  land,  hie  property  is 
not  taken  without  due  process  of  law. 

In  the  opinion  of  the  court  in  that  case, 
delivered  by  Mr.  Justice  Gray,  it  was  said 
that  the  provisions  of  the  statute  under  con- 
sideration, which  regulated  the  assessment  of 
damages,  are  to  be  referred,  not  to  the  right 
of  eminent  domain,  but  to  the  right  of  taxa- 
tion; and  that  the  legislature,  in  the  exer- 
cise of  the  right  of  taxation,  has  the  authori- 
ty to  direct  the  whole,  or  such  part  as  it 
may  prescribe,  of  the  expense  of  a  public  im- 
provement, such  as  the  establishing,  the 
widening,  the  grading,  or  the  repair  of  a 
street,  to  be  assessed  upon  the  owners  of 
lands  benefited  thereby;  and  that  such  au- 
thority has  been  repeatedly  exercised  in  the 
District  of  Columbia  by  Congress,  with  the 
sanction  of  this  court, — citing  Willard  v. 
Presbury,  14  Wall.  670,  20  L.  ed.  719;  Mat- 
tingly  ▼.  District  of  Columbia,  07  U.  S.  037, 
24  L.  ed.  1008;  Shoemaker  v.  United  States, 
147  U.  S.  282,  302,  37  L.  ed.  170,  186,  13  Sup. 
Ct.  Rep.  361.  It  was  also  said  that  the  class 
of  lands  to  be  assessed  for  the  purpose  may 
be  either  determined  by  the  legislature  itself, 
by  defining  a  territorial  district,  or  by  other 
designation;  or  it  may  be  left  by  the  legis- 
lature to  the  determination  of  commissioners, 
and  be  made  to  consist  of  such  lands,  and 
such  only,  as  the  commissioners  shall  decide 
wto  be  benefited;  that  the  rule  of  apportion- 
sjjment  among  the  parcels  of  land  benefited 
*  also  rests  within  tne'discretion  of  the  legis- 
lature, and  may  be  directed  to  be  in  propor- 
tion to  the  position,  the  frontage,  the  area, 
or  the  market  value  of  the  lands,  or  in  pro- 
portion to  the  benefits  as  estimated  by  com- 
missioners. 

This  subject  has  been  recently  considered 
by  this  court  in  the  case  of  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  46, 42  L.  ed.  043, 
18  Sup.  Ct.  Rep.  621,  and  where  it  was  held, 
after  a  review  of  the  authorities,  that  the 
enactment  by  Congress  that  assessments 
levied  for  laying  water  mains  in  the  District 
«f  Columbia  should  be  at  the  rate  of  $1.25 
per  linear  foot  front  against  all  lots  or  land 
abutting  on  the  street,  road,  or  alley  in 
which  a  water  main  shall  be  laid, — was  con- 
stitutional, and  was  conclusive  alike  of  the 
necessity  of  the  work  and  of  its  benefit  as 
against  abutting  property. 

We  do  not  deem  it  necessary  to  extend 
this  opinion  by  referring  to  the  many  cases 
in  the  state  courts  in  which  the  principles  of 
the  foregoing  cases  have  been  approved  and 
applied.  It  will  be  sufficient  to  state  the 
conclusions  reached,  after  a  review  of  the 
state  decisions,  by  two  text  writers  of  high 
authority  for  learning  and  accuracy: 

"The  major  part  of  the  cost  of  a  local 
work  is  sometimes  collected  by  general  tax, 
while  a  smaller  portion  is  levied  upon  the 
estates  specially  benefited. 

"The  major  part  is  sometimes  assessed  on 
estates  benefited,  while  the  general  public  is 
taxed  a  smaller  portion  in  consideration  of 
a  smaller  participation  in  the  benefits. 

"The  whole  cost  in  other  cases  is  levied  on 
lands  in  the  immediate  vicinity  of  the  work. 


"In  a  constitutional  point  of  view  either 
of  these  methods  is  admissible,  and  one  may 
be  sometimes  just,  and  another  at  other 
times.  In  other  cases  it  may  be  deemed 
reasonable  to  make  the  whole  cost  a  general 
charge,  and  levy  no  special  assessment  what- 
ever. The  question  is  legislative,  and,  like 
all  legislative  questions,  may  be  decided  er- 
roneously; but  it  is  reasonable  to  expect 
that,  with  such  latitude  of  choice,  the  tax 
will  be  more  just  and  equal  than  it  would 
be  were  the  legislature  required  to  levy  it  by 
one  inflexible  and  arbitrary  rule."  Cooley, 
Tarn.  447.  « 

"The  courts  are  very  generally  agreed" 
that  the  authority  to*  require  the  property** 
specially  benefited  to  bear  the  expense  of 
local  improvements  is  a  branch  of  the  taxing 
power,  or  included  within  it.  .  .  . 
Whether  the  expense  of  making  such  im- 
provements shall  be  paid  out  of  the  general 
treasury,  or  be  assessed  upon  the  abutting 
property  or  other  property  specially  bene- 
fited, and,  if  in  the  latter  mode,  whether  the 
assessment  shall  be  upon  all  property  found 
to  be  benefited,  or  alone  upon  the  abutters, 
according  to  frontage  or  according  to  the 
area  of  their  lots,  is,  according  to  the  pres- 
ent weight  of  authority,  considered  to  be  a 
question  of  legislative  expediency."  2  Dill. 
Mun.  Corp.  $  752,  4th  ed. 

This  array  of  authority  was  confronted, 
in  the  courts  below,  with  the  decision  of  this 
court  in  the  case  of  Norwood  v.  Baker,  172 
U.  8.  209,  43  L.  ed.  443,  19  Sup.  Ct.  Rep. 
187,  which  was  claimed  to  overrule  our  pre- 
vious cases,  and  to  establish  the  principle 
that  the  cost  of  a  local  improvement  cannot 
be  assessed  against  abutting  property  accord- 
ing to  frontage,  unless  the  law  under  which 
the  improvement  is  made  provides  for  a  pre- 
liminary hearing  as  to  the  benefits  to  be  de- 
rived by  the  property  to  be  assessed. 

But  we  agree  with  the  supreme  court  of 
Missouri  in  its  view  that  such  is  not  the 
necessary  legal  import  of  the  decision  in 
Norwood  v.  Baker.  That  was  a  case  where, 
by  a  village  ordinance  apparently  aimed  at 
a  single  person  a  portion  of  whose  property 
was  condemned  for  a  street,  the  entire  cost 
of  opening  the  street,  including  not  only  the 
full  amount  paid  for  the  strip  condemned, 
but  the  cost  and  expenses  of  the  condemna- 
tion proceedings,  was  thrown  upon  the  abut- 
ting property  of  the  person  whose  land  was 
condemned.  This  appeared,  both  to  the 
court  below  and  to  a  majority  of  the  judges 
of  this  court,  to  be  an  abuse  of  the  law,  an 
act  of  confiscation,  and  not  a  valid  exercise 
of  the  taxing  power.  This  court,  however, 
did  not  affirm  the  decree  of  the  trial  court 
awarding  a  perpetual  injunction  against  the 
making  and  collection  of  any  special  assess- 
ments upon  Mrs.  Baker's  property,  but  said : 

"It  should  be  observed  that  the  decree  did 
not  relieve  the  abutting  property  from  lia- 
bility for  such  amount  as  could  be  properly 
assessed  against  it.    Its  legal  effect,  as  wee 
now  adjudge,  was  only  to  prevent  the  en- J 
forcement  of  the  particular 'assessment  in* 
question.   It  left  the  village,  in  its  discre- 
tion, to  take  such  steps  as  were  within  it* 
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power  to  take,  either  under  existing  statutes 
or  under  any  authority  that  might  thereafter 
he  conferred  upon  it,  to  make  a  new  assess- 
ment upon  the  plaintiff's  abutting  property 
for  so  much  of  the  expense  of  opening  of  the 
street  as  was  found  upon  due  and  proper 
inquiry  to  be  equal  to  the  special  benefits  ac- 
cruing to  the  properly.  By  the  decree  ren- 
dered the  court  avoided  the  performance  of 
fractions  appertaining  to  an  assessing  tri- 
bunal or  body,  and  left  the  subject  under  the 
control  of  the  local  authorities  designated  by 
the  state." 

That  this  decision  did  not  go  to  the  ex- 
tent claimed  by  the  plaintiff  in  error  in  this 
case  is  evident,  because  in  the  opinion  of  the 
majority  it  is  expressly  said  that  the  deci- 
sion was  not  inconsistent  with  our  decisions 
in  Parson*  v.  District  of  Columbia,  170  U. 
8.  45,  56,  42  L.  ed.  043,  947,  18  Sup.  Ct.  Rep. 
521;  and  in  Spencer  v.  merchant,  125  U.  S. 
345,  357,  31  L.  ed.  763,  768,  8  Sup  Ct  Rep. 
021. 

It  may  be  conceded  that  courts  of  equity 
are  always  open  to  afford  a  remedy  where 
there  is  an  attempt,  under  the  guise  of  legal 
proceedings,  to  deprive  a  person  of  his  life, 
liberty,  or  property,  without  due  process  of 
law.  And  such,  in  the  opinion  of  a  majority 
of  the  judges  of  this  court,  was  the  nature 
and  effect  of  the  proceedings  in  the  case  of 
JTorirood  v.  Baker. 

But  there  is  no  such  a  state  of  facta  in 
the  present  case.  Those  facts  r.re  thus 
stated  by  the  court  of  Missouri: 

"The  work  done  consisted  of  paving  with 
asphaltum  the  roadway  of  Forest  avenue  in 
the  said  [Kansas]  City,  38  feet  in  width, 
from  Independence  avenue  to  Twelfth  street, 
a  distance  of  yM  mile.  Forest  avenue  is  one 
of  the  oldest  and  best-improved  residence 
streets  in  Kansas  City,  and  all  of  the  lots 
abutting  thereon  front  the  street  and  extend 
back  therefrom  uniformly  to  the  depth  of 
an  ordinary  city  lot  to  an  alley.  The  lots 
are  all  improved  and  used  for  residence  pur- 
poses, and  all  of  the  lots  are  substantially 
on  the  grade  of  the  street  as  improved,  and 
are  similarly  situated  with  respect  to  the 
asphalt  pavement.  The  structure  of  the 
pavement  along  its  entire  extent  is  uniform 
in  character  and  quality.  There  is  no  show- 
ing that  there  is  any  difference  in  the  value 
eof  any  of  the  lots  abutting  upon  the  im- 
Jjprovement." 

•*  *What  was  complained  of  was  an  orderly 
procedure  under  a  scheme  of  local  improve- 
ments prescribed  by  the  legislature  and  ap- 
proved by  the  courts  of  the  state  as  consist- 
ent with  constitutional  principles. 

The  judgment  of  the  Supreme  Court  of 
Missouri  is  affirmed. 

Mr.  Justice  Harlan  (with  whom  con- 
curred Mr.  Justice  White  and  Mr.  Justice 
McKenna)  dissenting: 

The  special  tax  bills  here  in  question  pur- 
port to  cover  the  cost  of  paving  with  asphalt 
*  part  of  Forest  avenue  in  Kansas  City, 
Missouri.  The  work  was  done  under  the 
orders  of  the  common  council  of  that  city, 
and  toe  tax  bills,  it  is  alleged,  were  made 


out  in  conformity  with  the  provisions  of  the 

city  charter. 

By  {  2  of  article  9  of  the  city  charter  It 
was  provided  that  "the  city  shall  have  power 
to  cause  to  be  graded,  regraded,  constructed, 
reconstructed,  paved,  repaved,  blocked,  re- 
blocked,  graveled,  regraveled,  macadamized, 
remacadamized,  curbed,  recurbed,  guttered, 
reguttered,  or  otherwise  improved  or  re- 
paired, all  streets,  alleys,  sidewalks,  avenues, 
public  highways  and  parts  thereof,  .  .  . 
and  to  pay  therefor  out  of  the  general  fund 
or  by  issuing  special  tarn  bills  as  herein  men- 
tioned.   .    .  ." 

The  same  section  provides  that  no  resolu- 
tion for  the  paving,  repaving,  etc.,  of  any 
street,  alley,  avenue,  public  highway,  or  part 
thereof  "shall  be  passed  by  the  common  coun- 
cil except  upon  recommendation  of  the  board 
of  public  works  indorsed  thereon ;  and  pro- 
vided further,  that  if  the  resident  owners  of 
the  city  who  own  a  majority  in  front  feet  of 
all  the  lands  belonging  to  such  residents  and 
fronting  on  the  street,  alley,  avenue,  publie 
highway  or  part  thereof  to  be  im- 
proved shall,  within  thirty  days  after 
the  first  day  of  the  publication  of 
such  resolution,  file  with  the  board  of  publie 
works  a  petition,  signed  by  them,  to  have 
such  street,  alley,  avenue,  public  highway, 
or  part  thereof  paved,  repaved,  blocked,  ro- 
blocked,  graveled,  regraveled,  madacamized, 
or  remacadamized  with  a  different  kind  of:- 
material  or  in  a  different  manner  from  thatj£ 
specified  in  such  resolution,* then  the  ordi-* 
nance  providing  for  tile  doing  of  such  work 
or  making  such  improvement  shall  provide 
that  the  work  shall  be  done  in  the  manner 
and  with  the  material  specified  in  such  peti- 
tion, and  in  such  case  the  ordinance  need 
not  be  recommended  by  the  board  of  public 
works  as  aforesaid.  If  the  remonstrance  of 
the  resident  property  owners  above  men- 
tioned shall  be  filed  with  the  city  clerk,  as 
herein  provided,  then  the  power  of  the  com- 
mon council  to  make  the  proposed  improve- 
ment and  pay  therefor  in  special  tax  bills 
shall  cease  until  a  sufficient  number  of  per- 
sons so  remonstrating,  or  their  grantees, 
shall,  in  writing,  withdraw  their  names,  or 
the  property  represented  by  them,  from  such 
remonstrance,  so  that  said  remonstrance 
shall  cease  to  represent  a  majority  of  the 
resident  property  owners  as  above  provided, 
when  the  common  oouncil  shall  proceed  in 
the  manner  above  mentioned  to  cause  the 
proposed  improvement  to  be  made."  But  by 
a  subsequent  section  it  was  provided: 
"When  it  shall  be  proposed  to  pave,  repave, 
block,  reblock,  gravel,  regravel,  macadamize, 
or  remacadamize  any  street,  alley,  avenue, 
public  highway,  or  part  thereof,  and  pay 
therefor  in  special  tax  bills,  if  the  common 
council  shall,  by  ordinance,  find  and  declare 
that  the  resolution  provided  in  8  2  of  this 
article  has  been  published  as  therein  re- 
quired, and  that  the  resident  owners  of  the 
city  who  own  a  majority  in  front  feet  of  all 
the  lands  belonging  to  such  residents  front- 
ing on  the  street,  alley,  avenue,  publie  high- 
way, or  part  thereof  to  be  improved  have  not 
filed  with  the  city  clerk  a  remonstrance 


Digitized  by 


Google 


684 


21  SUPREME  COURT  REPORTER. 


Oct.  Tkrm, 


against  the  doing  of  such  work  or  a  petition 
for  the  making  of  such  improvement  with 
a  different  kind  of  material  or  in  a  different 
manner  from  that  specified  in  such  resolu 
tion,  or  that  such  petition  was  filed  for  the 
doing  of  the  work  as  mentioned  in  said  ordi- 
nance, such  finding  and  declaration  shall  be 
conclusive  for  all  purposes,  and  no  special 
tax  bill  shall  be  held  invalid  or  affected  for 
the  reason  that  such  resolution  was  not  pub- 
lished as  therein  required,  or  that  a  remon- 
strance or  petition  sufficiently  signed  was 
filed  as  therein  required,  or  that  such  peti- 
tion was  not  filed  or  was  insufficiently 
signed."  i  4. 
te  By  i  3  it  was  provided  that  "all  ordi- 
nances and  contracts  for  all  work  authorized 

•  bo  be  done  by  5  2  of*this  article  shall  specify 
how  the  same  is  to  be  paid  for,  and  in  case 
payment  is  to  be  made  in  special  tax  bills, 
the  city  shall  in  no  event  nor  in  any  manner 
whatever  be  liable  for  or  on  account  of  the 
work." 

The  cost  of  work  done  on  sidewalks, 
•treats,  avenues,  alleys,  and  public  high- 
ways is  provided  for  in  the  6th  and 
6th  sections  of  the  same  article,  as 
follows:  "The  cost  of  all  work  on 
any  sidewalk,  including  curbing  and  gutter- 
ing along  the  side  thereof,  exclusive  of  the 
grading  of  the  same,  shall  be  charged  as  a 
special  tax  upon  the  adjoining  lands  accord- 
ing to  the  frontage  thereof  on  the  sidewalk. 
The  cost  of  all  other  work  specified  in  the 
first  three  sections  of  this  article  on  all 
streets,  avenues,  alleys,  and  public  highways, 
or  parts  thereof,  shall  be  charged  as  a  special 
taw  on  the  land  on  both  sides  of  and  adjoin- 
ing the  street,  avenue,  alley,  or  public  high- 
way, or  parts  thereof  improved,  according  to 
the  frontage  thereof.  .  .  When  any  work 
other  than  grading  or  regrading,  as  last 
aforesaid,  shall  be  completed,  and  is  to  be 
paid  for  in  special  tax  bills,  the  board  of 
public  works  shall  cause  the  city  engineer 
to  compute  the  cost  thereof,  and  apportion 
the  same  among  the  several  lots  or  parcels 
of  land  to  be  charged  therewith,  and  charge 
each  lot  or  parcel  of  land  with  its  proper 
•hare  of  auch  cost  according  to  the  frontage 
of  auch  land.  The  board  of  public  works 
shall,  after  the  cost  of  any  work  has  been  so 
apportioned  for  payment  in  special  tax  bills, 
except  as  hereinafter  provided,  make  out 
and  certify,  in  favor  of  the  contractor  or 
contractors  to  be  paid,  a  special  tax  bill  for 
the  amount  of  the  special  tax,  according  to 
such  apportionment,  against  each  lot  or  par- 
eel  of  land  to  be  charged." 

By  |  18  of  the  same  article  every  special 
tarn  bill  issued  under  its  provisions  is  made 
"a  lien  upon  the  land  described  therein,  upon 
the  date  of  the  receipt  of  the  board  of  pub- 
lic works  therefor,  and  such  lien  shall  con- 
tinue for  two  years  thereafter." 

It  thus  appears  that  under  the  charter  of 
Kansas  City  the  cost  of  the  paving  or  the 
repaying  of  any  street,  avenue,  alley,  or  pub- 
alic  highway  is  put  upon  the  abutting  prop- 
ter ty  under  a  rule  absolutely  excluding  any 

•  consideration  whatever  of  the 'question  of 
special  benefits  accruing,  by  reason  of  the 


work  done,  to  such  properly.  It  is  true  the 
abutting  owner,  in  defense  of  a  suit  brought 
on  a  special  tax  bill,  may  show  any  mistake 
or  error  in  the  amount  of  such  bill,  or  that 
the  work  was  not  done  in  a  workmanlike 
manner;  but  the  cost,  set  forth  in  the  tax 
bill,  or  when  ascertained  in  a  suit  on  the 
tax  bill,  must  be  borne  by  the  abutting  prop- 
erty, according  to  its  frontage,  even  if  such 
cost  be  in  substantial  excess  of  the  special 
benefits,  if  any,  accruing  to  the  property  as- 
sessed. So  the  abutting  property  must  bear 
the  cost,  according  to  frontage,  even  if  such 
cost  equals  the  full  or  actual  market  value 
of  the  land.  Thus,  the  entire  property 
abutting  on  the  street  improved,  and  sub- 
jected by  the  statute,  that  is,  by  the  city 
charter,  to  a  lien  in  favor  of  the  contractor 
or  his  assignee,  may  be  taken  from  the 
owner,  for  the  benefit  of  the  general  public, 
to  meet  the  cost  of  improving  a  public  high- 
way in  which  the  entire  community  is  in- 
terested. But  that  circumstance,  it  is  con- 
tended, is  not  of  the  slightest  consequence; 
for — so  the  argument  in  support  of  the  stat- 
ute runs — the  legislature  having  determined 
that  the  land  abutting  on  a  public  street 
shall,  according  to  its  frontage,  meet  the  cost, 
whatever  it  may  be,  of  improving  that  street, 
the  courts  cannot  inquire  whether  the  owner 
has  received  any  such  special  benefit  as  jus- 
tifies the  putting  upon  him  of  a  special  bur- 
den not  shared  by  the  general  public  for 
whose  use  the  improvement  was  made,  nor 
inquire  whether  the  cost  of  the  work  equals 
or  exceeds  the  value  of  the  property.  I  can- 
not assent  to  this  principle.  It  recognizes, 
contrary  to  the  principles  announced  in  Nor- 
wood v.  Baker,  172  U.  S.  209,  277,  279,  29S, 
297,  43  h.  ed.  443,  447,  452,  454,  19  Sup. 
Ct.  Rep.  187,  the  existence  in  the  legislative 
branch  of  government  of  powers  which,  I 
take  leave  to  say,  cannot  be  exercised  with- 
out violating  the  Constitution  of  the  United 
States.  In  that  case,  upon  the  fullest  con- 
sideration, it  was  held,  as  had  been  held  in 
previous  cases,  that  the  due  process  of  law 
prescribed  by  the  14th  Amendment  requires 
compensation  to  be  made  or  secured  to  the 
owner  when  private  property  is  taken  by  a 
state  or  under  its  authority  for  public  use. 
We  also  held  that  an  assessment  upon  abut- 
ting property  for  the  cost  and  expense  in- 
curred in  opening  a  street  was  to  be  referred? 
to  the  power  of  taxation,  and  that  the'Con-. 
stitution  of  the  United  States  forbade  an 
exercise  of  that  power  that  would  put  upon 
private  property  the  cost  of  a  public  work  in 
substantial  excess  of  the  special  benefits  ac- 
cruing to  it  from  such  work.  Let  us  see  if 
that  was  not  the  decision  of  the  court. 

In  that  case  the  attempt  was  mode  to  put 
upon  the  abutting  property  the  entire  cost 
incurred  in  opening  a  public  street  through 
the  owner's  lands.  No  inquiry  as  to  special 
benefits  was  made;  indeed,  no  inquiry  of  that 
character  was  permissible  under  the  ordi- 
nance in  virtue  of  which  the  street  was 
opened.  It  was  not  denied  that  theordinancs 
was  consistent  with  the  statutes  of  the 
state;  and  the  question  was  distinctly  pre- 
sented whether  a  special  assessment  for  the 
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cost  of  opening  a  street  through  private 
property  could  be  sustained  under  the  Con- 
stitution of  the  United  States  if  it  was  made 
under  a  rule  excluding  all  inquiry  as  to  spe- 
cial benefits  accruing  to  the  abutting  prop- 
erty by  reason  of  such  improvement.  In 
that  case  it  was  the  public,  and  not  the  own- 
er of  the  property,  that  wished  the  street 
to  be  opened.  The  judgment  of  the  circuit 
court  enjoining  the  assessment  was  affirmed 
upon  the  ground — so  our  mandate  expressly 
stated — that  the  assessment  was  "under  a 
rule  which  excluded  any  inquiry  as  to  special 
benefits,  and  the  necessary  operation  of 
which  was,  to  the  extent  of  the  earnest  of 
the  cost  of  opening  the  street  in  question 
over  any  special  benefits  accruing  to  the 
abutting  property  therefrom,  to  take  private 
property  for  public  use  without  compen- 
sation." The  mandate  was  in  harmony  with 
the  opinion,  for  the  court  said:  "It  should 
be  observed  that  the  decree  did  not  relieve 
the  abutting  property  from  liability  for  such 
amount  as  could  be  properly  assessed  against 
it.  Its  legal  effect,  as  we  now  adjudge,  was 
only  to  prevent  the  enforcement  of  the  par- 
ticular assessment  in  question.  It  left  the 
village,  in  its  discretion,  to  take  such  steps 
as  were  within  its  power  to  take,  either 
under  existing  statutes  or  under  any  author- 
ity that  might  thereafter  be  conferred  upon 
it,  to  make  a  new  assessment  upon  the  plain- 
tiff's abutting  property  for  so  much  of  the 
expense  of  opening  the  street  as  was  found 
nupon  due  and  proper  inquiry  to  be  equal  to 
eg  the  special  benefits  accruing  to  the  property." 
•  *As  the  court  in  the  present  case  makes 
some  observations  as  to  the  scope  of  the  de- 
cision in  Norwood  v.  Baker,  it  will  be  well 
to  ascertain  the  precise  grounds  upon  which 
our  judgment  in  that  case  was  based.  Those 
grounds  are  indicated  by  the  following  ex- 
tracts from  the  opinion: 

"Undoubtedly  abutting  owners  may  be 
subjected  to  special  assessments  to  meet  the 
expenses  of  opening  public  highways  in  front 
of  their  property — such  assessments,  accord- 
ing to  well-established  principles,  resting 
upon  the  ground  that  special  burdens 
may  be  imposed  for  special  or  peculiar  bene- 
fits accruing  from  public  improvements. 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
703,  704,  20  L.  ed.  238,  242;  Illinois  0.  R. 
Co.  v.  Decatur,  147  U.  S.  100,  202,  37  L.  ed. 
132,  136,  13  Sup.  Ct.  Rep.  293;  Bauman  v. 
Ross,  167  U.  S.  548,  589,  42  L.  ed.  270,  288, 
17  Sup.  Ct.  Rep.  966,  and  authorities  there 
cited.  And  according  to  the  weight  of  judi- 
cial authority  the  legislature  has  a  large  dis- 
cretion in  denning  the  territory  to  be  deemed 
specially  benefited  by  a  public  improvement, 
and  which  may  be  subjected  to  special  as- 
sessment to  meet  the  cost  of  such  improve- 
ments. In  Williams  v.  Eggleston,  170  U.  S. 
304,  311,  42  L.  ed.  1047,  1049,  18  Sup.  Ct. 
Rep.  617,  where  the  only  question,  as  this 
court  stated,  was  as  to  the  power  of  the 
legislature  to  cast  the  burden  of  a  public 
improvement  upon  certain  towns  which  had 
been  judicially  determined  to  be  towns  bene- 
fited by  such  improvement,  it  was  said: 
'Neither  can  it  be  doubted  that  if  the  state 


Constitution  does  not  prohibit)  the  legisla- 
ture, speaking  generally,  may  create  a  new 
taxing  district,  determine  what  territory 
shall  belong  to  such  district  and  what  prop- 
erty shall  be  considered  as  benefited  by  a 
proposed  improvement.'  But  the  power  of 
the  legislature  in  these  matters  is  not  un- 
limited. There  is  a  point  beyond  which  the 
legislative  department,  even  when  exerting 
the  power  of  taxation,  may  not  go  consistent- 
ly with  the  citizen's  right  of  property.  As 
already  indicated,  the  principle  underlying 
special  assessments  to  meet  the  cost  of  pub- 
lic improvements  is  that  the  property  upon 
which  they  are  imposed  is  peculiarly  bene- 
fited, and  therefore  the  owners  do  not,  in 
fact,  pay  anything  in  excess  of  what  they 
receive  by  reason  of  such  improvement.  But 
the  guaranties  for  the  protection  of  private 
property  would  be  seriously  impaired  if  it 
were  established  as  a  rule  of  constitutional,, 
law  that  the  imposition,  by  the  legislature^ 
upon 'particular  private  property,  of  tht? 
entire  cost  of  a  public  improvement,  irre- 
spective of  any  peculiar  benefits  accruing  to 
the  owner  from  such  improvement,  could  not 
be  questioned  by  him  in  the  courts  of  the 
country." 

Again:  "It  is  one  thing  for  the  legislature 
to  prescribe  it  as  a  general  rule  that  prop- 
erty abutting  on  a  street  opened  by  the  pub- 
lic shall  be  deemed  to  have  been  specially 
benefited  by  such  improvement,  and  there- 
fore should  specially  contribute  to  the  cost 
incurred  by  the  public.  It  is  quite  a  dif- 
ferent thing  to  lay  it  down  as  an  absolute 
rule  that  such  property,  whether  it  is  in 
fact  benefited  or  not  by  opening  of  the 
street,  may  be  assessed  by  the  front  foot  for 
a  fixed  sum  representing  the  whole  cost  of 
the  improvement,  and  without  any  right  in 
the  property  owner  to  show,  when  an  as- 
sessment of  that  kind  is  made  or  is  about 
to  be  made,  that  the  sum  so  fixed  is  in  excess 
of  the  benefits  received.  In  our  judgment, 
the  exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  a  public  improvement  in 
substantial  excess  of  the  special  benefits 
accruing  to  him  is,  to  the  extent  of  such  ex- 
cess, a  taking,  under  the  guise  of  taxation, 
of  private  property  for  public  use  without 
compensation.  We  say  'substantial  excess,' 
because  exact  equality  of  taxation  is  not 
always  attainable,  and  for  that  reason  the 
excess  of  cost  over  special  benefits,  unless 
it  be  of  a  material  character,  ought  not  to 
be  regarded  by  a  court  of  equity  when  its 
aid  is  invoked  to  restrain  the  enforcement 
of  a  special  assessment."  Further,  in  the 
same  case:  "The  decree  does  not  prevent 
the  village,  if  it  has  or  obtains  power  to  that 
end,  from  proceeding  to  make  an  assessment 
in  conformity  with  the  view  indicated  in  this 
opinion;  namely:  That  while  abutting  prop- 
erty may  be  specially  assessed  on  account 
of  the  expense  attending  the  opening  of  a 
public  street  in  front  of  it,  such  assessment 
must  be  measured  or  limited  by  the  special 
benefits  accruing  to  it,  that  is,  by  benefits 
that  are  not  shared  by  the  general  public; 
and  that  taxation  of  the  abutting  property 
for  any  substantial  excess  of  such  expense 
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over  special  benefits  will,  to  the  extent  of  such 
excess,  be  a  taking  of  private  property  for 
k  public  use  without  compensation." 
g  Does  the  court  intend  in  this  case  to  over- 
•  rule  the  principlea*announced  in  Norwood  v. 
Baker  t  Does  it  intend  to  reject  as  unsound 
the  doctrine  that  "the  principle  underlying 
special  assessments  ...  to  meet  the 
cost  of  public  improvements  is  that  the 
property  upon  which  they  are  imposed  is 
peculiarly  benefited,  and  therefore  the 
owners  do  not,  in  fact,  pay  anything  in  ex- 
cess of  what  they  receive  by  reason  of  such 
improvement?"  Is  it  the  purpose  of  the 
court,  in  this  case,  to  overrule  the  doctrine 
that  taxation  of  abutting  property  to  meet 
the  cost  of  a  public  improvement— such  tax- 
ation being  for  an  amount  in  substantial 
excess  of  the  special  benefits  received — "will, 
to  the  extent  of  such  excess,  be  a  taking  of 
private  property  for  public  use  without  com- 
pensation?" The  opinion  of  the  majority  is 
so  worded  that  I  am  not  able  to  answer  these 

Questions  with  absolute  confidence.  It  is 
iffieult  to  tell  just  how  far  the  court  in- 
tends to  go.  But  I  am  quite  sure,  from  the 
intimations  contained  in  the  opinion,  that 
it  will  be  cited  by  some  as  resting  upon  the 
broad  ground  that  a  legislative  determina- 
tion as  to  the  extent  to  which  land  abutting 
on  a  public  street  may  be  specially  assessed 
for  the  cost  of  paving  such  street  is  conclu- 
sive upon  the  owner,  and  that  he  will  not  be 
heard,  in  a  judicial  tribunal  or  elsewhere, 
to  complain  even  if,  under  the  rule  pre- 
scribed, the  cost  is  in  substantial  excess  of 
any  special  benefits  accruing  to  his  property, 
or  even  if  such  cost  equals  or  exceeds  the 
value  of  the  property  specially  taxed.  The 
reasons  which,  in  my  judgment,  condemn 
such  a  doctrine  as  inconsistent  with  the  Con- 
stitution, are  set  forth  in  Norwood  v.  Baker, 
and  need  not  be  repeated.  But  I  may  add 
a  reference  to  some  recent  adjudications. 

In  Sears  v.  Boston,  173  Mass.  71,  78,  43 
L.  R.  A.  834,  837,  63  N.  E.  138,  139,  which 
was  the  case  of  a  special  assessment  to  meet 
the  cost  of  watering  streets,  the  court  said : 
"It  is  now  established  by  the  highest  judicial 
authority  that  such  assessments  cannot  be 
so  laid  upon  any  estate  as  to  be  in  substan- 
tial excess  of  the  benefit  received.  The  case 
of  Norwood  v.  Baker,  172  U.  S.  269,  43  L. 
ed.  443,  19  Sup.  Ct  Rep.  187,  contains  an 
elaborate  discussion  of  the  subject,  with  a 
citation  of  authorities  from  many  of  the 
states,  and  holds  that  a  local  assessment  for 
an  amount  in  substantia]  excess  of  the  bene- 
_fit  received  is  in  violation  of  the  14th  Amend- 
Sment  to  the  Constitution  of  the  United 
<?  States,  inasmuch  as  it  would  deprive  one  of 
his  property  without  compensation,  and  bo 
without  due  process  of  law.  The  authority 
of  this  case  is  controlling  in  all  state  courts, 
and  if  it  were  not,  it  is  in  accordance  with 
sound  principles,  and  with  the  great  weight 
of  authority  in  other  courts.  The  principles 
which  have  often  been  stated  by  this  court 
lead  to  the  same  result.  Boston  v.  Boston 
<t  A.  R.  Co.  170  Mass.  96,  101,  49  N.  E. 
95,  and  cases  cited."  In  Bears  v.  Boston 
Street  Oomrs.  173  Mass.  350,  352,  53  N.  E. 


870,  which  was  the  case  of  charges  upon  land 
to  meet  the  cost  of  certain  sewerage  work 
done  under  municipal  authority,  Mr.  Justice 
Knowlton,  delivering  the  unanimous  judg- 
ment of  the  court,  said:  "If  we  treat  the 
determination  of  these  charges  as  a  local  and 
special  assessment  upon  particular  estates, 
we  have  to  consider  the  principles  on  which 
such  taxation  is  founded.  It  is  well  estab- 
lished that  taxation  of  this  kind  is  permissi- 
ble under  the  Constitution  of  this  common- 
wealth and  under  the  Constitution  of  the 
United  States,  only  when  founded  upon  spe- 
cial and  peculiar  benefits  to  the  property 
from  the  expenditure  on  account  of  which 
the  tax  is  laid,  and  then  only  to  an  amount 
not  eweeeding  such  special  and  peculiar 
benefits.  .  .  .  The  fact  that  the  charges 
to  be  determined  are  for  the  construction, 
maintenance,  and  operation  of  the  sewerage 
works  of  the  whole  oity,  gives  some  force  to 
the  possibility  of  a  construction  which  in- 
cludes all  benefits;  but  whether  this  con- 
struction should  be  adopted  or  not,  the 
charges  may  be  determined  on  any  grounds 
which  the  street  commissioners  deem  just 
and  proper,  and  may  not  be  founded  in  any 
great  degree,  if  at  all,  upon  special  and  pecu- 
liar benefits,  and  may  in  any  particular  case 
largely  exceed  such  benefits.  This  fact  in 
itself  is  enough  to  bring  the  statute  within 
the  prohibition  of  the  Constitution,  inasmuch 
it  purports  to  authorize  a  taking  of  prop- 
erty to  pay  a  charge  which  is  not  founded  on 
a  special  benefit  or  equivalent  received  by 
the  estate  or  its  owner.  Such  a  taking  would 
be  without  due  process  of  law,"  citing  Nor- 
wood v.  Baker,  172  U.  S.  269,  43  L.  ed.  443, 
19  Sup.  Ct.  Rep.  187 ;  State,  New  Brunswick 
Rubber  Co.,  Prosecutor,  v.  New  Brunswick 
Street  d  Setter  Comrs.  38  N.  J.  L.  190,  20 
Am.  Rep.  380;  Barnes  v.  Dyer,  66  Vt  469, 
and  Thomas  v.  Gain,  35  Mich.  155,  24  Am. 
Rep.  635.  In  Dexter  v.  Boston,  176  Mass. 
247,  251,  252,  57  N.  E.  379,  380,  the  court^ 
said:  "It  is  now  settled  law  in  this  court,* 
as  it  is  in  the'Supreme  Court  of  the  United* 
States,  and  in  many  other  courts,  that  after 
the  construction  of  a  public  improvement  a 
local  assessment  for  the  cost  of  it  cannot  be 
Iniil  upon  real  estate  in  substantial  excess 
of  the  benefit  received  by  the  property. 
Such  assessments  must  be  founded  on  the 
benefits,  and  be  proportional  to  the  benefits." 
To  the  same  effect  are  Hutcheson  v.  Storrie, 
92  Tex.  688,  45  L.  R.  A.  289,  61  S.  W.  848; 
Adams  v.  Shelbyvillc,  154  lnd.  467,  49  L. 
It.  A.  797,  67  N.  E.  114;  UcKeer.  Pendleton, 
154  lnd.  652,  57  N.  E.  532;  Fay  v.  Spring- 
field, 94  Fed.  Rep.  409;  Loeb  v.  Columbia 
Twp.  91  Fed.  Rep.  37;  Charles  v.  Marion, 
98  Fed.  Rep.  16G;  Cowley  v.  Spokane,  99- 
Fed.  Rep.  840. 

The  court,  after  referring  to  the  declara- 
tion of  the  supreme  court  of  Missouri  to  the- 
effect  that  the  14th  Amendment  was  not  ap- 
plicable to  this  case,  proceeds,  in  order  to 
"prevent  confusion  and  relieve  from  repeti- 
tion," to  refer  to  some  of  the  cases  arising 
under  that  and  the  6th  Amendment.  In  the 
same  connection  the  court,  referring  to  th» 
6th  and  14th  Amendments,  says  that  "while- 
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the  language  of  those  amendments  is  the 
same  [in  respect  of  the  deprivation  of  prop- 
erty without  due  process  of  law],  yet,  as 
they  were  ingrafted  upon  the  Constitution 
at  different  times  and  in  widely  different 
circumstances  of  our  national  life,  it  may 
be  that  questions  may  arise  in  which  dif- 
ferent constructions  and  applications  of 
their  provisions  may  be  proper."  As  the 
court  expressly  declines  to  formulate  any 
rule  to  determine  for  all  cases  "what  it  is 
for  a  state  to  deprive  a  person  of  life,  liberty, 
or  property  without  due  process  of  law," 
I  will  not  enter  upon  a  discussion  of  that 
question,  but  content  myself  with  saying 
that  the  prohibition  against  the  deprivation 
of  property  without  due  process  of  law  can- 
not mean  one  thing  under  the  5th  Amend- 
ment and  another  thing  under  the  14th 
Amendment,  the  words  used  being  the  same 
in  each  amendment.  If  the  court  intends  to 
intimate  the  contrary  in  its  opinion,  I  sub- 
mit that  the  intimation  is  not  sustained  by 
any  former  decision,  and  is  not  justified  by 
sound  principle. 

The  first  case  to  which  the  court  refers 
as  arising  under  the  14th  Amendment  is 

S Davidson  v.  if  etc  Orleans,  96  U.  S.  97,  103- 
M106,  24  L.  ed.  016,  619,  620.  From  that  case 
•  sentences  are  quoted  which  were'lntended  to 
remove  the  impression,  then  supposed  to  ex- 
ist with  some,  that  under  that  Amendment 
it  was  possible  to  bring  "to  the  test  of  the 
decision  of  this  court  the  abstract  opinions 
of  every  unsuccessful  litigant  in  a  state  court 
of  the  justice  of  the  decision  against  him, 
and  of  the  merits  of  the  legislation  on  which 
such  a  decision  may  be  founded."  But  the 
court  in  the  present  case  overlooks  another 
part  of  the  opinion  in  Davidson  v.  Jfew  Or- 
leans,  which  was  pertinent  to  the  issue  in 
that  ease,  and  is  pertinent  to  the  present 
discussion.  After  speaking  of  the  difficulty 
of  an  attempt  to  lay  down  any  rule  to  de- 
termine the  full  scope  of  the  14th  Amend- 
ment, and  suggesting  that  the  wise  course 
was  to  proceed  by  the  gradual  process  of 
judicial  inclusion  and  exolusion,  the  court 
said:  "As  contributing,  to  some  extent,  to 
this  mode  of  determining  what  class  of  cases 
do  not  fall  within  its  provision,  we  lay  down 
the  following  proposition,  as  applicable  to 
the  case  before  us:  That  whenever  by  the 
laws  of  a  state,  or  by  state  authority,  a  tax, 
assessment,  servitude,  or  other  burden  is  im- 
posed upon  property  for  the  public  use, 
whether  it  be  for  the  whole  state  or  of  some 
more  limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  confirming 
or  contesting  the  charge  thus  imposed,  in 
the  ordinary  courts  of  justice,  with  such 
notice  to  the  person,  or  such  proceeding  in 
regard  to  the  property,  as  is  appropriate  to 
the  nature  of  the  case,  the  judgment  in  such 
proceedings  cannot  be  said  to  deprive  the 
owner  of  his  property  without  due  process 
of  law,  however  obnoxious  it  may  be  to  other 
objections."  Here  is  a  direct  affirmation  of 
the  doctrine  that  a  tax,  assessment,  servi- 
tude, or  other  burden  may  be  imposed  by  a 
state,  or  under  its  authority,  consistently 
with  the  due  process  of  law  prescribed  by 


the  14th  Amendment,  if  the  person  owning 
the  property  upon  which  such  tax,  assess- 
ment, servitude,  or  burden  is  imposed  is 
given  an  opportunity,  in  some  appropriate 
way,  to  contest  the  matter.   In  the  present 
case  no  such  opportunity  was  given  to  the 
plaintiffs  in  error,  and  the  state  court  held 
that  they  had  no  right  to  show,  in  any  tri- 
bunal, that  their  property  was  being  taken,, 
for  the  cost  of  improving  a  public  street  ing 
substantial  excess  of  any  special*  benefits  ac-. 
cruing  to  them  beyond  those  accruing  to  the 
general  public  owning  and  using  the  street 
so  improved. 

Reference  is  made  by  the  court  to  McMllen 
v.  Anderson,  95  U.  S.  38,  41,  42,  24  L.  ed. 
335,  330,  in  which  will  be  found  certain  ob- 
servations as  to  the  words  "due  process  of 
law."  In  that  case  the  only  question  was 
whether  a  statute  of  Louisiana  imposing  a 
license  tax,  which  did  not  give  a  person  an 
opportunity  to  be  present  when  the  tax  was 
assessed  against  him,  or  provide  for  its  col- 
lection by  suit,  was  in  violation  of  the  14th 
Amendment.  The  court,  after  referring  to 
the  provision  requiring,  in  case  the  license 
tax  was  not  paid,  that  the  collector  should 
give  ten  days'  written  or  printed  notice  to 
the  delinquent,  and  if  at  the  expiration  of 
that  time  the  license  was  not  fully  paid  the 
tax  collector  might,  without  judicial  formal- 
ity, proceed  to  seize  and  sell,  after  ten  days' 
advertisement,  the  property  of  the  delin- 
quent, or  so  much  as  might  be  necessary  to- 
pay  tile  taxes  and  costs,  said:  "Another 
statute  declares  who  is  liable  to  this  tax, 
and  fixes  the  amount  of  it  The  statute  here 
complained  of  relates  only  to  the  manner  of 
its  collection.  Here  is  a  notice  that  the 
party  is  assessed,  by  the  proper  officer,  for 
a  given  sum,  as  a  tax  of  a  certain  kind,  and 
ten  days'  time  given  him  to  pay  it  Is  not 
this  a  legal  mode  of  proceeding?  It  seems 
to  be  supposed  that  it  ie  essential  to  the 
validity  of  this  tax  that  the  party  charged 
should  have  been  present,  or  had  an  oppor- 
tunity to  be  present,  in  some  tribunal  when 
he  was  assessed.  But  this  is  not,  and  never 
has  been,  considered  necessary  to  the  validi- 
ty of  a  tax.  And  the  fact  that  most  of  the 
states  now  have  boards  of  revisers  of  tax  as- 
sessments does  not  prove  that  taxes  levied 
without  them  are  void.  Nor  is  the  person 
charged  with  such  a  tax  without  legal  reme- 
dy by  the  laws  of  Louisiana.  It  is  probable 
that  in  that  state,  as  in  others,  if  compelled 
to  pay  the  tax  by  a  levy  upon  his  property, 
he  can  sue  the  proper  party  and  recover  back 
the  money  as  paid  under  duress,  if  the  tax 
was  illegal.  But  however  that  may  be,  it  is 
quite  certain  that  he  can,  if  he  is  wrongfully 
taxed,  stay  the  proceedings  for  its  collection 
by  process  of  injunction.  See  Fouqua's  Code 
of  Practice  of  Louisiana,  arts.  296-309,  in- 
clusive. The  act  of  J87i  recognizes  thisr 
right  to  an  injunction,  and  regulates  thea 
*prooeedings  when  issued  to  stay  the  coUeo-V 
'  lion  of  taxes.  It  declares  that  they  shall  be 
treated  by  the  courts  as  preferred  cases,  and 
imposes  a  double  tax  upon  a  dissolution  of 
the  injunction."  Here  we  have,  contrary  to 
the  intimation  given  in  the  opinion  of  the 
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•sourt  in  this  case,  a  recognition  of  the  prin- 
ciple that  the  14th  Amendment  does  apply 
to  cases  of  taxation  under  the  laws  of  a 
state.  And  it  is  to  be  observed  that  the 
court  in  Mali  Men  v.  Anderson  takes  care  to 
show  that  under  the  laws  of  Louisiana  the 
taxpayer  was  given  an  opportunity  to  be 
heard  in  respect  of  the  validity  of  the  tax 
imposed  upon  him. 

Among  the  cases  cited  in  support  of  the 
conclusions  announced  by  the  majority  are: 
Maitingly  v.  District  of  Columbia,  97  U.  S. 
087,  002,  24  L.  ed.  1098,  1100;  Kelly  v. 
Pittsburgh,  104  U.  S.  78,  26  L.  ed.  658;  Spen- 
cer v.  Merchant,  12S  U.  S.  346,  31  L.  ed.  763, 
8  Sup.  Ot  Rep.  921;  Paulsen  v.  Portland, 
149  U.  8.  30,  40,  37  L.  ed.  637,  641,  13  Sup. 
Ct  Rep.  760;  Bauman  v.  Ross,  167  U.  8. 
648,  42  L.  ed.  270,  17  Sup.  Ct.  Rep.  066 ;  and 
Parsons  v.  District  of  Columbia,  170  U.  S. 
46,  42  L.  ed.  943,  18  Sup.  Ct.  Rep.  621. 

It  seems  to  me  quite  clear  that  the  par- 
ticular question  before  us  was  not  involved 
or  determined  in  any  of  those  cases. 

In  ilattingly  v.  Distriot  of  Columbia  it 
was  said  that  the  legislature  may  direct  spe- 
cial assessments  for  special  road  or  street 
improvements  "to  be  made  in  proportion  to 
the  frontage,  area,  or  market  value  of  the 
adjoining  property,  at  its  discretion."  But 
that  falls  far  short  of  deciding  that  an  as- 
sessment in  proportion  to  frontage  could  be 
sustained  if  it  exceeded  the  value  of  the 

Sroperty  or  was  for  an  amount  in  excess  of 
le  special  benefits  accruing  to  the  property 
assessed.  Besides,  no  question  was  made  in 
that  case  as  to  the  cost  of  the  work  exceed- 
ing special  benefits. 

In  Kelly  v.  Pittsburgh  the  only  point  in- 
volved or  adjudged  was  that  the  14th 
Amendment  did  not  stand  in  the  way  of  the 
legislature  of  a  state  extending  the  limits  of 
a  city  or  township  so  as  to  include  lands  fit 
for  agricultural  use  only,  and  make  them 
subject  to  taxation  for  the  local  purposes  of 
the  extended  city  or  town,  although  the  own- 
ers did  not  enjoy  the  advantages  of  the 
municipal  government  to  the  same  extent  as 
those  who  resided  in  the  thickly  settled 
parts  of  the  city  or  town.  It  was  not  a  case 
a  in  which  the  property  of  particular  persons 
■•was  specially  assessed  by  a  rule  not  applica- 
•  ble  to  all'other  assessments.  On  the  con- 
trary it  was  admitted  in  that  case  that  the 
methods  adopted  to  ascertain  the  value  for 
purposes  of  local  taxation  of  the  lands  there 
in  question  were  such  as  were  usually  em- 
ployed, and  that  the  manner  of  apportioning 
and  collecting  the  tax  was  not  unusual  or 
materially  different  from  that  in  force  in  all 
communities  where  land  was  subject  to  taxa- 
tion. It  was  held  that  it  was  not  the  func- 
tion of  the  court  to  correct  mere  errors  in 
the  valuation  of  lands  for  purposes  of  taxa- 
tion. 

In  Spencer  v.  Merchant  no  question  arose 
as  to  an  excess  of  the  cost  of  the  improve- 
ment there  in  question  over  special  benefits. 
The  question  before  the  court  was  as  to  the 
constitutionality  of  a  statute  validating 
what  had  been  judicially  determined  to  be  a 
void  assessment   This  court  to  declared 


when  it  said  that  the  plaintiff,  who  ques- 
tioned the  validity  of  the  statute,  contended 
"that  the  statute  of  1881  was  unconstitution- 
al and  void  because  it  was  an  attempt  by  the 
legislature  to  validate  a  void  assessment 
without  giving  the  owners  of  the  lands  as- 
sessed an  opportunity  to  be  heard  upon  the 
whole  amount  of  the  assessment."  The 
court  held  that  the  statute  itself  was,  under 
the  circumstances  of  that  case,  all  the  notice 
and  hearing  the  owners  of  the  lands  required. 
There  was  no  occasion  for  any  general  dec- 
laration as  to  the  powers  of  the  legislature 
which  would  cover  eases  of  void  assessments 
validated  by  legislative  enactment  where  the 
amount  assessed  upon  particular  property 
was  in  substantial  excess  of  special  benefits 
accruing  to  it.  Referring  to  Spencer  v. 
Merchant,  this  court  said  in  Norwood  v. 
Baker:  "The  point  raised  in  that  case 
the  only  point  in  judgment — was  one  relat- 
ing to  proper  notice  to  the  owners  of  the 
property  assessed,  in  order  that  they  might 
be  heard  upon  the  question  of  the  equitable 
apportionment  of  the  sum  directed  to  be  lev- 
ied upon  all  of  them.  This  appears  from 
both  the  opinion  and  the  dissenting  opinion 
in  that  case." 

In  Paulsen  v.  Portland  the  only  point  ad- 
judged was  that  notice,  by  publication  in  a 
newspaper,  of  the  time  and  place  of  the  meet- 
ing of  viewers  appointed  to  estimate  the  pro- 
portionate share  which  each  piece  should 
bear  of  the  amount  to  be  assessed  upon  the© 
property  in  a  sewer  district  for  the  cost  off 
a'sewer,  was  sufficient  "to  bring  the  proceed-* 
ings  within  due  process  of  law."  The  court 
in  that  case  took  care  to  say  that  it  did  not 
question  the  proposition  that  "notice  to  the 
taxpayer  in  some  form  must  be  given  before 
an  assessment  for  the  construction  of  a  sew- 
er can  be  sustained,  as  in  any  other  demand 
upon  the  individual  for  a  portion  of  his  prop- 
erty." That  case  cannot  be  held  to  support 
the  views  of  the  supreme  court  of  Missouri, 
for  that  court  in  this  case  held  in  substance 
that,  under  legislative  authority,  property 
fronting  on  a  public  street  could  all  be  taken 
to  pay  the  cost  of  improving  the  street, 
leaving  nothing  whatever  to  the  owner,  and 
that,  too,  without  any  notice  and  without 
any  right  in  the  owner,  in  any  form,  to  show 
that  the  amount  required  to  be  paid  exceed- 
ed, not  only  any  special  benefits  accruing  to 
the  property,  but  even  the  value  of  the  prop- 
erty assessed. 

In  Bauman  v.  Ross  we  had  a  case  in  which 
a  special  assessment  was  made,  under  an  act 
of  Congress,  imposing  upon  the  lands  bene- 
fited one  half  of  the  amount  awarded  by  the 
court  as  damages  for  each  highway  or  res- 
ervation, or  part  thereof,  condemned  and  es- 
tablished under  the  act.  The  assessment 
was  directed  to  be  "charged  upon  the  lands 
benefited  by  the  laying  out  and  opening  of 
such  highway  or  reservation  or  part  there- 
of," and  the  jury  was  directed  "to  ascertain 
and  determine  what  property  is  thereby  ben- 
efited." The  same  act  directed  the  jury  to 
assess  against  each  parcel  which  it  found  to 
be  so  benefited  its  proportional  part  of  the) 
sum  assessed,  provided  that  as  to  any  tract, 
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I tart  of  which  only  had  been  taken,  due  al- 
owance  should  be  made  for  the  amount,  if 
any,  "which  shall  have  been  deducted  from 
the  value  of  the  part  taken  on  account  of 
the  benefit  to  the  remainder  of  the  tract." 
In  such  a  case  the  owner  of  the  property  be- 
ing given  full  right  to  be  heard  before  an  au- 
thorized tribunal  upon  the  question  of  spe- 
cial benefits,  no  question  could  arise  such 
as  is  presented  in  the  present  one. 

In  Parson*  v.  District  of  Columbia  the 
question  was  as  to  the  validity  of  an  act  of 
Congress  which  provided  for  establishing,  in 
this  District,  "a  comprehensive  system  reg- 
ulating the  supply  of  water  and  the  erection 
H  and  maintenance  of  reservoirs  and  of  water 
g  mains."  It  was  provided  that  assessments 
»  levied  for  water  mains  should  be  at  the  rate 
of  $1.25  per  linear  foot  against  all  lots  or 
land  abutting  upon  the  street,  road,  or  alley 
in  which  a  water  main  is  laid.  This  court, 
among  other  things,  said:  "Another  com- 
plaint urged  is  that  the  assessment  exceeded 
the  actual  cost  of  the  work,  and  this  is  sup- 
posed to  be  shown  by  the  fact  that  the  ex- 
pense of  putting  down  this  particular  main 
was  less  than  the  amount  raised  by  the  as- 
sessment. But  this  objection  overlooks  the 
fact  that  the  laying  of  this  main  was  part 
of  the  water  system,  and  that  the  assess- 
ment prescribed  was  not  merely  to  put  down 
the  pipes,  but  to  raise  a  fund  to  keep  the 
system  in  efficient  repair.  The  moneys 
raised  beyond  the  expense  of  laying  the  pipe 
are  not  paid  into  the  general  treasury  of 
the  District,  but  are  set  aside  to  maintain 
and  repair  the  system."  But  the  court  took 
care  to  add,  "and  there  is  no  such  dispropor- 
tion between  the  amount  assessed  and  the 
actual  cost  as  to  show  any  abuse  of  legis- 
lative power."  The  words  thus  added  are 
significant,  and  if  they  had  not  been  added 
the  opinion  would  not  have  passed  without 
dissent.  The  words  referred  to  justify  the 
conclusion  that  if  there  had  been  an  abuse 
of  legislative  power;  if  the  amount  assessed 
had  been  substantially  or  materially  in  ex- 
cess of  the  cost  of  the  work  or  of  the  value 
of  the  property  assessed  or  of  the  special 
benefits  received,  the  owners  of  the  abutting 
property  might  justly  have  complained  of  a 
violation  of  their  constitutional  rights. 
The  court,  in  its  opinion,  quotes  certain 

r sages  from  Cooley's  Treatise  on  Taxation, 
which  the  author  refers  to  the  different 
modes  in  which  the  cost  of  local  public  work 
may  be  met;  namely:  (1)  a  general  tax  to 
cover  the  major  part  of  the  cost,  the  smaller 
portion  to  be  levied  upon  the  estates  special- 
ly benefited;  (2)  a  tax  on  the  land  spe- 
cially benefited  to  meet  the  major  part  of 
the  cost,  the  smaller  part  to  be  paid  by  the 
general  public;  and  (3)  a  tax  for  the  whole 
cost  on  the  lands  in  the  immediate  vicinity 
of  the  work.  In  respect  of  each  of  these 
methods  the  court  cites  these  words  of  Cool- 
ey :  "In  a  constitutional  point  of  view,  eith- 
er of  these  methods  is  admissible,  and  one 
may  sometimes  be  just  and  another  at  other 
times.  In  other  eases  it  may  be  deemed 
«p  reasonable  to  make  the  whole  cost  a  general 
f  sharge,  and  levy  no  special  assessment  what- 


ever. The  question  is  legislative,  and  like 
all  legislative  questions,  may  be  decided  er- 
roneously; but  it  is  reasonable  to  expect 
that,  with  such  latitude  of  choice,  the  tax 
will  be  more  just  and  equal  than  it  would 
be  were  the  legislature  required  to  levy  it  by 
one  inflexible  and  arbitrary  rule."  Cooley, 
Taxn.  447,  chap.  20,  5  5;  Id.  2d  ed.  037,  8  6. 

But  in  the  same  chapter  from  which  the 
above  extract  was  made  the  author  discusses 
fully  the  underlying  principles  of  special  as- 
sessments, saying:  "Special  assessments 
are  a  peculiar  species  of  taxation,  standing 
apart  from  the  general  burdens  imposed  for 
state  and  municipal  purposes,  and  governed 
by  principles  that  do  not  apply  universally. 
The  general  levy  of  taxes  is  understood  to  ex- 
act contributions  in  return  for  the  general 
benefits  of  government,  and  it  promises 
nothing  to  the  persons  taxed  beyond  what 
may  be  anticipated  from  an  administration 
of  the  laws  for  individual  protection  and  the 
general  public  good.  Special  assessments, 
on  the  other  hand,  are  made  upon  the  as- 
sumption that  a  portion  of  the  community 
is  to  be  specially  and  peculiarly  benefited  in 
the  enhancement  of  the  value  of  property  pe- 
culiarly situated  as  regards  a  contemplated 
expenditure  of  public  funds;  and,  in  addi- 
tion to  the  general  levy,  they  demand  that 
special  contributions,  in  consideration  of  the 
special  benefit,  shall  be  made  by  the  person 
receiving  it.  The  justice  of  demanding  the 
special  contribution  is  supposed  to  be  evi- 
dent in  the  fact  that  the  persons  who  are  to- 
make  it,  while  they  are  made  to  bear  the 
cost  of  a  public  work,  are  at  the  same  time 
to  suffer  no  pecuniary  loss  thereby,  their 
property  being  increased  in  value  by  the  ex- 
penditure to  an  amount  at  least  equal  to  the 
sum  they  are  required  to  pay.  This  is  the 
idea  that  underlies  all  these  levies."  Cooley, 
Taxn.  416,  chap.  20,  $  1;  Id.  2d  ed.  606,  8  1. 
To  this  we  may  add  the  declaration  of  the 
author  when,  speaking  for  the  supreme  court 
of  Michigan  in  Thomas  v.  Oavin,  35  Mich. 
155,  162,  24  Am.  Rep.  635,  538,  he  said :  "It 
is  generally  agreed  that  an  assessment  levied 
without  regard  to  actual  or  probable  bene- 
fits is  unlawful  as  constituting  an  attempt 
to  appropriate  private  property  to  public 
uses."  w 

The  court  overlooked  other  passages  in  the* 
same  chapter  of 'Cooley's  Treatise  on  Taxa-f 
tion.  Referring  to  the  rule  of  assessment  by 
the  front  foot  upon  property  abutting  on  a 
local  improvement,  where  no  taxing  district 
has  been  established  over  which  the  cost 
could  be  distributed  by  some  standard  of 
benefit,  actual  or  presumptive,  Cooley  says: 
"But  it  has  been  denied,  on  what  seem  the 
most  conclusive  grounds,  that  this  is  per- 
missible. It  is  not  legitimate  taxation,  be- 
cause it  is  lacking  in  one  of  its  indispensable 
elements.  It  considers  each  lot  by  itself,  com- 
pelling each  to  bear  the  burden  of  the  im- 
provement in  front  of  it,  without  reference  to 
any  contribution  to  be  made  to  the  improve- 
ment by  any  other  property,  and  it  is  conse- 
quently without  any  apportionment.  From 
accidental  circumstances  the  major  part  of 
the  cost  of  an  important  public  work 
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may  be  expended  in  front  of  a  single 
lot;  those  circumstances  not  at  all  con- 
tributing to  make  the  improvement  more 
valuable  to  the  lot  thus  specially  bur- 
dened, perhaps  even  having  the  opposite 
consequence.  But  whatever  might  be  the  re- 
sult in  particular  eases,  the  fatal  vice  in  the 
system  is  that  it  provides  for  no  taxing  dis- 
tricts whatever.  It  is  aa  arbitrary  in  prin- 
ciple, and  would  sometimes  be  as  unequal  in 
operation,  at  a  regulation  that  the  town 
from  which  a  state  officer  chanced  to  be  cho- 
sen should  pay  his  salary,  or  that  that  locali- 
ty in  which  the  standing  army  or  any  por- 
tion of  it  should  be  stationed  for  the  time 
being  should  be  charged  with  its  support. 
If  one  is  legitimate  taxation  the  other  would 
be.  In  sidewalk  cases  a  regulation  of  the 
kind  has  been  held  admissible,  but  it  has 
been  justified  as  a  regulation  of  police,  and 
is  not  supported  on  the  taxing  power  exclu- 
sively. As  has  been  well  said,  to  compel  in- 
dividuals to  contribute  money  or  property 
to  the  use  of  the  public,  without  reference  to 
any  common  ratio,  and  without  requiring 
the  sum  paid  by  one  piece  or  kind  of  prop- 
erty, or  by  one  person,  to  bear  any  relation 
whatever  to  that  paid  by  another,  is  to  lay 
a  forced  contribution,  not  a  tax,  within  the 
sense  of  those  terms  as  applied  to  the  exer- 
cise of  powers  by  any  enlightened  or  respon- 
sible government."  Cooley,  Tain.  453,  chap. 
tO,  8  53 ;  Id.  2d  ed.  646,  647. 

The  author  also  says  what  I  do  not  find 
in  the  opinion  of  the  court  in  this  case: 
-"There  can  be  no  justification  for  any  pro- 
3  seeding  which  charges  the  land  with  an  as- 
•  tessment  greater  than*  the  benefits;  (I  it  a 
plain  case  of  appropriating  private  property 
to  public  usee  without  compensation."  Cool- 
ey, Taxn.  2d  ed.  661. 

The  court  also  cites  from  Dillon's  Treatise 
on  Municipal  Corporations  certain  passages 
to  the  effect  that  whether  the  expense  of 
making  local  improvements  "shall  be  paid 
out  of  the  general  treasury,  or  be  assessed 
upon  the  abutting  property  or  other  prop- 
erty specially  benefited,  and  if  in  the  latter 
mode,  whether  the  assessment  shall  be  upon 
all  property  found  to  be  benefited,  or  alone 
upon  the  abutters,  according  to  frontage  or 
according  to  the  area  of  their  lots,  is,  accord- 
ing to  the  present  weight  of  authority,  consid- 
ered to  be  a  question  of  legislative  expedi- 
ency." 2  Dill.  Mun.  Corp.  4th  ed.  p.  012,  § 
752.  These  views  need  not  be  controverted 
in  this  case,  and  of  their  soundness  I  have 
no  doubt  when  we  are  ascertaining  the  gen- 
eral rule  to  be  applied  in  the  particular 
classes  of  cases  referred  to  by  the  author. 
But  the  above  quotation  from  Dillon  by  no 
means  indicates  his  opinion  as  to  the  appli- 
cation of  the  general  rule  announced  by  him. 
In  the  same  chapter  from  which  the  court 
quotes  I  find  the  following  principles  an- 
nounced by  the  author  as  deduced  from  an 
extended  reference  to  numerous  adjudged 
eases:  "Special  benefits  to  the  property  as- 
sessed; that  is,  benefits  received  by  it  in  ad- 
dition to  those  received  by  the  community  at 
large,  is  the  true  and  only  just  foundation 
upon  which  local  assessments  can  rest;  and 


to  the  extent  of  special  benefits  it  is  every* 
where  admitted  that  the  legislature  may  uu- 
thorize  local  taxes  or  assessments  to  be  made." 
Again:  "When  not  restrained  by  the  Con- 
stitution of  the  particular  state,  the  legis- 
lature has  a  discretion  commensurate  with 
the  broad  domain  of  legislative  power,  in 
making  provisions  for  ascertaining  what 
property  is  specially  benefited  and  how  the 
benefits  shall  be  apportioned.  This  proposi- 
tion, as  stated,  is  nowhere  denied;  l>ut  the 
adjudged  cases  do  not  agree  upon  the  ex- 
tent of  legislative  power.  The  courts  which 
have  followed  the  doctrine  of  the  leading 
case  in  New  York  [People  ex  rel.  Qriffin  v. 
Brooklyn,  4  N.  Y.  410, 65  Am.  Dec.  266) ,  have 
asserted  that  the  authority  of  the  legislature 
in  this  regard  is  quite  without  limits;  but 
the  decided  tendency  of  the  later  decisions,  n 
including  those  of  the  courts  of  New  Jersey  • 
Michigan,  and  Pennsylvania,*is  to  hold  that* 
the  legislative  power  is  not  unlimited,  and 
that  these  assessments  must  be  apportioned 
by  some  rule  capable  of  producing  reasona- 
ble equality,  ana  that  provisions  of  such  a 
nature  as  to  make  it  legally  impossible  that 
the  burden  can  be  apportioned  with  proxi- 
mate equality  are  arbitrary  exactions  and 
not  an  exercise  of  legislative  authority."  2 
Dill.  Mun.  Corp.  4th  ed.  p.  034,  $  761.  Fur- 
ther, the  author  says :  "Whether  it  is  compe- 
tent for  the  legislature  to  declare  that  no 
part  of  the  expense  of  a  local  improvement 
of  a  public  nature  shall  be  borne  by  a  gen- 
eral tax,  and  that  the  whole  of  it  shall  be 
assessed  upon  the  abutting  property  and 
other  property  in  the  vicinity  of  the  im- 
provements, thus  for  itself  conclusively  de- 
termining, not  only  that  such  property  is 
specially  benefited,  but  that  it  is  thus  bene- 
fited to  the  extent  of  the  cost  of  the  improve- 
ment, and  then  to  provide  for  the  apportion- 
ment of  the  amount  by  an  estimate  to  be 
made  by  designated  boards  or  officers,  or  by 
frontage  or  superficial  area,  is  a  question  up- 
on which  the  courts  are  not  agreed.  Almost 
all  of  the  earlier  cases  asserted  that  the  leg- 
islative discretion  in  the  apportionment  of 
public  burdens  extended  this  far,  and  such 
legislation  is  still  upheld  in  most  of  the 
states.  But  since  the  period  when  express 
provisions  have  been  made  in  many  of  the 
state  constitutions  requiring  uniformity  and 
equality  of  taxation,  several  courts  of  great 
respectability,  either  by  force  of  this  re- 
quirement or  in  the  spirit  of  it,  and  perceiv- 
ing that  special  benefits  actually  received  by 
each  parcel  of  contributing  property  was 
the  only  principle  upon  which  such  assess- 
ments can  justly  rest,  and  that  any  other 
rule  is  unequal,  oppressive,  and  arbitrary, 
have  denied  the  unlimited  scope  of  legislative 
discretion  and  power,  and  asserted  what  must 
upon  principle  be  regarded  as  the  just  and 
reasonable  doctrine,  that  the  cost  of  a  local 
improvement  can  be  assessed  upon  particular 
property  only  to  the  extent  that  it  is  special- 
ly and  peculiarly  benefited;  and  since  the 
(recess  beyond  that  is  a  benefit  to  the  munici- 
pality at  large,  it  must  be  borne  by  the  gen- 
eral treasury."  2  DilL  Mun.  Corp.  4th  ed. 
p.  035,  i  761. 
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I  agree  with  the  court  in  saying  that  Cool- 
er and  Dillon  are  text  writers  of  high  Bu- 
tt thority  for  learning  and  accuracy.  But  I 
£j  cannot  agree  that  the  extracts  from  their 

•  treatises  found  in 'its  opinion  correctly  or 
fully  state  their  views  upon  the  particular 
question  now  before  us. 

The  declaration  by  the  court  that  the  de- 
cision in  Norwood  v.  Baker  was  placed  upon 
the  ground  that  the  burdens  imposed  upon 
Mrs.  Baker's  property  amounted  to  confisca- 
tion is,  I  submit,  an  inadequate  view  of  our 
decision.  The  word  "confiscation"  is  not  to 
be  found  in  the  opinion  in  that  case.  The 
affirmance  of  the  judgment  in  that  case  was 
upon  the  sole  ground  that  the  assessment 
was  made  under  a  rule  that  absolutely  ex- 
cluded any  inquiry  as  to  special  benefits. 
Such  a  rule  was  held  to  be  void  because  it 
rested  upon  the  theory  that  to  meet  the  cost 
of  opening  a  street  private  property  could 
be  specially  assessed  for  an  amount  in  sub- 
stantial excess  of  special  benefits  accruing 
to  it  from  the  improvement  made  in  the  in- 
terest of  the  general  public. 

If  it  may  be  inferred  from  what  is  said  in 
the  opinion  of  the  court  in  this  case  that  a 
special  assessment  resulting  in  the  confisca- 
tion of  the  entire  property  assessed  might  not 
be  sustained  I  have  to  say  that  manifestly 
confiscation  does  occur  when  the  proper- 
ty specially  assessed  is  all  taken  to  meet  the 
cost  of  a  public  improvement  supposed  to 
be  specially  beneficial  to  the  owner.  So  if  the 
property  is  assessed  beyond  the  special  bene- 
fits accruing  there  in  confiscation  to  the  ex- 
tent of  such  excess.  But  if  confiscation,  in 
any  form,  will  not  be  tolerated,  what  be- 
comes of  the  broad  declarations  in  the  opin- 
ions in  some  of  the  cited  cases  to  the  effect 
that  the  legislature  may  prescribe  the  ex- 
tent to  which  private  property  is  specifically 
benefited  by  a  local  public  improvement,  and 
that  its  action  in  that  respect  cannot  be  ques- 
tioned by  the  owner  of  the  property  assessed 
even  if  it  appeared  that  the  amount  assessed 
exceeded  the  special  benefits,  or  even  if  it  ap- 
peared that  the  cost  of  the  improvement  ex- 
ceeded the  value  of  the  property  assessed! 
Are  we  to  understand  from  the  interpreta- 
tion now  placed  upon  the  decision  in  Nor- 
wood v.  Baker  that  the  courts  may,  for  the 
protection  of  the  property  owner,  interfere 
when  a  legislative  determination  amounts  to 
confiscation,  pure  and  simple,  but  that  they 
cannot  interfere  when  the  amount  assessed 

i.  is  in  substantial  excess  of  the  benefits  re- 

geeived? 

•  *In  my  judgment,  some  of  the  cases  re- 
ferred to  in  the  opinion  of  the  court  contain 
general  declarations  as  to  the  powers  of  the 
legislature  in  the  matter  of  special  assess- 
ments which  went  far  beyond  what  was  nec- 
essary to  be  said  in  order  to  dispose  of  the 
respective  cases.  Those  declarations,  literal- 
ly interpreted,  seem  to  recognize  the  legis- 
lature in  this  country  as  possessing  abso- 
lute, arbitrary  power  in  the  matter  of  spe- 
cial assessments  imposed  to  meet  the  cost 
•f  a  public  improvement, — indeed,  all  the 
powers,  in  the  matter  of  taxation,  that  be- 
long to  the  Parliament  of  Great  Britain.  The 
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opinions  in  some  of  these  cases  recall  the 
wise  observations  of  Chief  Justice  Marshall, 
when,  speaking  for  this  court,  he  said:  "it 
is  a  maxim  not  to  be  disregarded  that  gen- 
eral expressions,  in  every  opinion,  are  to  be 
taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  they  go  be- 
yond the  case,  they  may  be  respected,  but 
ought  not  to  control  the  judgment  in  a  sub- 
sequent suit  when  the  very  point  is  presented 
for  decision.  The  reason  of  this  maxim  Is 
obvious.  The  question  actually  before  the 
court  is  investigated  with  care,  and  consid- 
ered in  its  full  extent.  Other  principles 
which  may  serve  to  illustrate  it  are  consid- 
ered in  their  relation  to  the  case  decided,  but 
their  possible  bearing  on  all  other  cases  is 
seldom  completely  investigated."  Cohen  v. 
Virginia,  6  Wheat.  264,  3Q9,  5  L.  ed.  257,  290. 
We  live  under  a  Constitution  which  is  the 
supreme  law  of  the  land.  It  enumerates  the 
powers  of  government,  and  prescribes  limita- 
tions and  restrictions  upon  legislative  au- 
thority as  to  the  property  of  citizens.  Some 
of  these  limitations  and  restrictions  apply 
equally  to  the  Congress  of  the  United  States 
and  to  the  legislatures  of  the  states.  If  it 
be  true  that  the  only  ground  upon  which  a 
special  assessment  can  be  legally  imposed 
upon  particular  private  property  to  meet  the 
cost  of  a  public  improvement  is  that  such 
property  receives,  or  may  reasonably  be  held 
to  receive,  special  benefits  not  shared  by  the 
general  public, — and  no  one,  I  take  it,  will 
dispute  the  soundness  of  that  principle, — 
and  if  it  be  true  that  the  property  cannot  be 
made  to  bear  a  proportion  of  such  costs  in 
substantial  excess  of  special  benefits,  it  nec- 
essarily follows  that  the  owner  of  the  prop-* 
erty  is  entitled  to  protection  against  any§ 
legislative  rule  or  requirementthat  puts  up-* 
on  his  property  a  burden  greater  than  can 
be  lawfully  imposed  upon  it.  How  can  he  ob- 
tain such  protection  except  through  the 
courts?  To  say  that  he  cannot  do  so  is  to 
say  that  the  legislature  possesses  an  absolute, 
unlimited  power  over  rights  of  property 
which  is  inconsistent  with  the  supreme  law 
of  the  land.  Is  it  to  become  a  canon  of  con- 
stitutional construction  that  the  courts  may 
interfere  when  the  legislature  authorizes  a 
special  assessment  that  will  amount  to  the 
confiscation  of  the  entire  property  assessed, 
but  will  not  interfere  when  the  confiscation 
is  only  to  a  limited,  although  a  material,  ex- 
tent! In  other  words,  Is  there  to  be  a  dif- 
ference, so  far  as  the  powers  of  the  courts  are 
concerned,  between  confiscation,  under  the 
guise  of  taxation,  of  the  entire  property  of 
the  citizen,  and  confiscation  of  only  a  part  of 
it! 

I  have  spoken  of  special  assessments  where 
the  amount  assessed  was  in  substantial  ex- 
cess of  special  benefits.  The  words  "substan- 
tial excess"  have  been  used  because,  in  the 
language  of  this  court  in  Norwood  v.  Baker, 
already  cited,  exact  equality  of  taxation  is 
not  always  attainable,  and  for  that  reason 
the  excess  of  cost  over  special  benefits,  unless 
it  be  of  a  substantial  character,  ought  not  to 
be  regarded  by  a  court  of  equity  when  its 
aid  is  invoked  to  restrain  the  enforcement  of 


Digitized  by 


Google 


•42 


21  SUPREME  COURT  REPORTER, 


Oct.  Thru, 


a  special  assessment.  I  do  not  doubt — in- 
deed, the  opinion  in  "Norwood  v.  Baker  con- 
cedes— that  the  legislature  has  a  wide  dis- 
cretion in  eases  of  special  assessments  to 
meet  the  cost  of  improving  or  opening  pub- 
lic highways.  But  1  deny  that  the  owner  of 
abutting  property  can  be  precluded  from 
showing  that  the  amount  assessed  upon  him 
is  in  substantial  excess  of  special  benefits 
accruing  to  his  property.  To  the  extent  of 
such  excess  the  burden  should  be  borne  by 
the  community  for  whose  benefit  the  im- 
provement is  made.  I  entirely  concur  in  the 
views  of  Church,  Ch.  J.,  as  expressed  in 
Guest  v.  Brooklyn,  60  N.  Y.  600.  He  said: 
"The  right  to  make  a  public  street  is  based 
upon  public  necessity,  and  the  public  should 
pay  for  it.  To  force  an  expensive  improve- 
ment [against  the  consent  of  the  owners  or 
a  majority  of  them]  upon  a  few  property 
owners  against  their  consent,  and  compel 
« them  to  pay  the  entire  expense,  under  the 
§  delusive  pretense  of  a  corresponding  specific 
•  benefit  conferred  upon  their  property,*  is  a 
species  of  despotism  that  ought  not  to  be 
perpetuated  under  a  government  which 
claims  to  protect  property  equally  with  life 
and  liberty.  Besides  its  manifest  injustice, 
it  deprives  the  citizen  practically  of  the  prin- 
cipal protection  [aside  from  constitutional 
restraints]  against  unjust  taxation,  viz., 
the  responsibility  of  the  representative  for 
his  acts  to  his  constituents.  As  respects 
general  taxation  where  all  are  equally  af- 
fected, this  operates,  but  it  has  no  beneficial 
application  in  preventing  local  taxation  for 
public  improvements.  The  majority  are 
never  backward  in  consenting  to,  or  even  de- 
manding improvements  which  they  may  en- 
joy without  expense  to  themselves."  2  Dill. 
Mun.  Corp.  4th  ed.  034,  note  1. 

At  the  same  time  this  case  was  determined 
the  court  announced  its  judgment  in  Wight 
v.  Davidson,  181  U.  S.  — ,  ante,  616,  21  Sup. 
Ct.  Rep.  616,  on  appeal  from  the  court  of  ap- 
peals of  the  District  of  Columbia.  In  its 
opinion  in  that  case  it  makes  some  reference 
to  Norwood  v.  Baker  to  which  it  is  appropri- 
ate to  refer  in  this  opinion.  Hie  court,  in 
Wight  v.  Davidson,  says:  "There  [in  Nor- 
wood v.  Bolter]  the  question  was  as  to  the 
validity  of  a  village  ordinance,  which  im- 
posed the  entire  cost  and  expenses  of  open- 
ing a  street,  irrespective  of  the  question 
whether  the  property  was  benefited  by  the 
opening  of  the  street.  The  legislature  of 
the  state  had  not  defined  or  designated  the 
abutting  property  as  benefited  by  the  im- 
provement, nor  had  the  village  authorities 
made  any  inquiry  into  the  question  of  bene- 
fits. There  having  been  no  legislative  de- 
termination as  to  what  lands  were  benefited, 
no  inquiry  instituted  by  the  village  councils, 
and  no  opportunity  afforded  to  the  abutting 
owner  to  be  heard  on  that  subject,  this  court 
held  that  the  exaction  from  the  owner  of 
private  property  of  the  cost  of  a  public  im- 
provement in  substantial  excess  of  the  spe- 
cial benefits  accruing  to  him  is,  to  the  extent 
of  such  excess,  a  taking,  under  the  guise  of 
taxation,  of  private  property  for  public  use, 
without  compensation,  and  accordingly  af- 


firmed the  decree  of  the  circuit  court  of  the 
United  States,  which,  while  preventing  the 
enforcement  of  the  particular  assessment  in 
question,  left  the  village  free  to  make  a  new 
assessment  upon  the  plaintiff's  abutting 
property  for  so  much  of  the  expense  of  open-© 
ing  the  street  as  would  be  found,  upon  due{J 
and  proper  inquiry,  to  bO'equal  to  the  special* 
benefits  accruing  to  the  property."  This 
language  implies  that  the  assessment  in  Nor- 
wood v.  Baker  was  without  legislative  sanc- 
tion and  hence  the  judgment  rendered  by 
this  court;  whereas,  it  distinctly  and  un- 
mistakably appears  from  the  opinion  in  that 
case  that  what  the  village  of  Norwood  did 
was  under  a  legislative  enactment  authoris- 
ing it  to  open  the  street  there  in  question 
and  assess  the  cost  upon  the  abutting  prop- 
erty, according  to  its  frontage,  without  re- 
gard to  special  benefits,  and  without  any  in- 
quiry upon  that  subject.  And  it  was  be- 
cause and  only  because  of  this  rule  estab- 
lished by  the  legislature  that  the  court  held 
the  assessment  invalid.  I  submit  that  this 
case  cannot  be  distinguished  from  Norwood 
v.  Baker  upon  the  ground  that  the  village 
of  Norwood  proceeded  without  legislative 
sanction. 

In  my  opinion  the  judgment  in  the  pres- 
ent case  should  be  reversed  upon  the  ground 
that  the  assessment  in  question  was  made  un- 
der a  statutory  rule  excluding  all  inquiry 
as  to  special  benefits  and  requiring  the  prop- 
erty abutting  on  the  avenue  in  question  to 
meet  the  entire  cost  of  paving  it,  even  if 
such  cost  was  in  substantial  excess  of  the 
special  benefits  accruing  to  it;  leaving 
Kansas  City  to  obtain  authority  to  make  a 
new  assessment  upon  the  abutting  property 
for  so  much  of  the  cost  of  paving  as  may  be 
found  upon  due  inquiry  to  be  not  in  excess 
of  the  special  benefits  accruing  to  such  prop- 
erty. Any  other  judgment  will,  I  think,  in- 
volve a  grave  departure  from  the  principles 
that  protect  private  property  against  arbi- 
trary legislative  power  exerted  under  the 
guise  of  taxation. 


(181  U.  S.  244) 

JOHN  D.  WALL  and  Thomas  W.  Husks, 
Trading  as  Wall  &  Husks,  Apptt., 

9. 

WALTER  O.  COX,  Trustee  of  W.  H.  Gil- 
bert. 

Bankruptcy — jurisdiction  of  court— of  suit 
by  trustee. 

United  States  district  courts  have  no  Jurisdic- 
tion over  Independent  suits  brought  by  a 
trustee  In  bankruptcy,  to  assert  a  title  to 
money  or  property  as  assets  of  the  bankrupt, 
against  strangers  to  the  bankruptcy  proceed- 
ings, nnless  by  consent  of  the  proposed  de- 
fendant!, Bince  such  Jurisdiction  Is  denied 
them  by  the  bankruptcy  act  of  1808,  I  28. 

[No.  504.] 

Submitted  April  IS,  1901.  Decided  Apt* 

29, 1901. 
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AN  A  CERTIFICATE  from  the  United 
\J  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  stating  a  question  as  to  ju- 
risdiction of  a  District  Court  of  a  suit  by  a 
trustee  in  bankruptcy  to  set  aside  an  alleged 
fraudulent  conveyance.  Answered  in  the 
negative. 

See  same  case  below,  41  C.  C.  A.  408,  101 
Fed.  Hep.  403. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clement  Manly  and  Watson, 
Buxton,  <£  Watson  for  appellants. 

Messrs.  Louis  M.  8 wink  and  Lindsay 
Patterson  for  appellee. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

On  October  12,  1800,  certain  creditors  of 
W.  H.  Gilbert  filed  against  him  a  petition  in 
bankruptcy  in  the  district  court  of  the 
United  States  for  the  western  district  of 
North  Carolina,  alleging  that  he  was  insol- 
vent, and  on  October  10,  1899,  transferred 
his  stock  of  goods,  with  intent  to  hinder,  de- 
lay, and  defraud  his  creditors,  by  a  bill  of 
sale  to  John  D.  Wall  and  Thomas  W.  Huske. 

On  October  14,  1899,  the  district  court  is- 
sued an  order  of  notice  to  Wall  and  Huske 
to  show  cause  on  October  24,  1809,  why  they 
should  not  be  perpetually  enjoined  from  dis- 
posing of  the  goods  alleged  to  have  been  pur- 
chased by  them  from  Gilbert,  and  meanwhile 
restraining  them  from  disposing  of  it.  At 
jc  the  time  of  the  issue  of  that  order,  Wall  and 
J  Huske  had  those  goods  in  their  possession. 
•  'The  district  court,  on  October  27,  1899, 
adjudged  Gilbert  a  bankrupt,  and  on  Novem- 
ber G,  1899,  "ordered  that  the  restraining  or- 
der heretofore  issued  be  continued  until  the 
appointment  and  qualification  of  trustee  of 
W.  H.  Gilbert,  bankrupt.  Upon  the  ap- 
pointment and  qualification  of  said  trustee, 
In  a  proper  case  and  upon  a  proper  showing, 
an  injunction  or  restraining  order  may  be 
obtained  upon  application,  in  which  Wall 
and  Huske,  defendants  above  named,  may  be 
made  parties,  restraining  the  sale  or  other 
disposition  of  any  of  the  property  until  a 
hearing  may  be  had  and  the  matters  at  issue 
be  determined,  either  by  a  suit  in  equity  or 
action  at  law  in  the  United  States  courts  or 
the  courts  of  the  state,  as  petitioners  may 
be  advised." 

Walter  D.  Cox,  on  November  23,  1899,  was 
duly  elected  and  qualified  as  trustee  of  Gil- 
bert, bankrupt,  and  on  December  6,  1899, 
filed  a  plenary  bill  in  equity  in  the  district 
court  of  the  United  States  for  the  western 
district  of  North  Carolina  against  Wall  and 
Huske,  to  set  aside  as  fraudulent  the  sale  by 
Gilbert  to  them,  alleging  that  Cox  had  re- 
quested them  to  deliver  the  property  to  him 
as  trustee,  to  be  divided  among  Gilbert's 
creditors,  but  they  had  refused  to  do  so  and 
alleged  that  the  sale  to  them  was  valid,  and 
they  thereby  acquired  title  to  the  property, 
and  were  purchasers  in  good  faith  and  for  a 
present  fair  consideration.  The  bill  prayed 
that  the  sale  be  set  aside,  and  the  property 
be  decreed  to  belong  to  Cox  as  part  of  the 
bankrupt's  estate,  and  for  an  injunction  and 
a  receiver. 


On  December  18,  1899,  Cox  filed  a  supple- 
mental bill  settingforth  the  former  bill  and 
its  service  upon  Wall  and  Huske,  alleging 
that  the  property  was  within  the  district 
and  in  the  jurisdiction  of  this  court,  and  was 
deteriorating  in  value  by  reason  of  being 
stored. 

At  the  time  of  the  filing  of  these  bills  and 
of  the  service  of  the  subpoena  upon  Wall  and 
Huske,  they  were  in  possession  of  the  stock 
of  goods,  holding  it  under  the  bill  of  sale 
from  Gilbert. 

On  the  filing  of  the  bill  the  district  judge 
issued  an  order  to  Wall  and  Huske  to  show 
cause  why  a  receiver  should  not  be  appointed 
to  take  charge  of  the  stock  of  goods,  and  is-s> 
sued  an  injunction  restraining  them  from  Si 
disposing  of  it  until  the*further  order  of  the* 
court.   By  consent  the  hearing  was  post- 
poned until  January  9,  1900. 

On  January  6,  1900,  Wall  and  Huske, 
"specially  appearing  under  protest  for  the 
purpose  of  this  plea,  and  for  no  other,"  filed 
a  plea  and  demurrer  assigning  as  reasons 
that  the  plaintiff  had  an  adequate  remedy  at 
law;  that  the  district  court  had  no  jurisdic- 
tion to  entertain  this  bill,  or  to  determine 
the  question  arising  between  the  plaintiff,  as 
trustee  in  bankruptcy  of  Gilbert,  and  these 
defendants;  that  the  defendants  claimed 
title  to  the  property  described  in  the  bill  un- 
der a  purchase  from  Gilbert  prior  to  the  in- 
stitution of  proceedings  in  bankruptcy 
against  him;  that  both  the  plaintiff  and  the 
defendants  were  citizens  of  the  state  of 
North  Carolina;  and  that  the  defendants  do 
not  consent  to  the  jurisdiction  of  the  court. 

On  January  9,  1900,  a  hearing  was  had  on 
the  motion  for  a  receiver  and  an  injunction, 
and  the  demurrer  and  plea,  without  objection 
to  its  form,  and  on  January  15,  1900,  the 
district  court  overruled  the  demurrer  and 
plea  to  the  jurisdiction  of  the  court,  ordered 
the  injunction  to  be  continued  until  the  final 
hearing  of  the  cause,  and  appointed  a  tempo- 
rary receiver  to  take  into  his  possession  the 
stock  of  goods.    99  Fed.  Rep.  546. 

On  January  22,  1900,  Wall  and  Huske 
filed  in  the  Circuit  Court  of  Appeals  a  peti- 
tion asking  the  supervisory  power  of  that 
court  under  the  bankrupt  act  of  1898.  Up- 
on that  petition  the  decision  of  the  district 
court  was  affirmed  on  May  1,  1900.  41  C.  0. 
A.  408,  101  Fed.  Rep.  403. 

On  June  2,  1900,  Wall  and  Huske  filed  a 
motion  for  a  rehearing,  which  was  granted 
by  the  circuit  court  of  appeals;  and  that 
court  certified  the  following  questions  on 
which  it  desired  the  instructions  of  this 
court: 

"First.  Under  the  facts  and  the  pleadings 
above  stated,  had  the  district  court  of  the 
United  States  for  the  western  district  of 
North  Carolina  jurisdiction  over  the  contro- 
versy T 

"Second.  Said  district  court  having  ad- 
judicated bankruptcy  on  account  of  an  al- 
leged fraudulent  transfer  of  the  bankrupt's 
property,  and  having  appointed  a  receiver  to 
hold  the  estate  thus  conveyed,  had  it,  in  said 
proceedings,  or  in  ancillary  proceedings  in- 
stituted either  by  the  original  petitioners, 
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>  the  receiver*of  the  court,  the  bankrupt'!  trus- 
tee, or  of  the  court's  own  motion,  jurisdic- 
tion to  bring  in  the  alleged  fraudulent  trans- 
feree of  the  property  thus  in  the  court's  pos- 
session, and  do  full  and  complete  justice  in 
one  litigation  T" 

In  disposing  of  the  questions  certified,  we 
are  confined  to  the  facts  stated  in  the  certifi- 
cate, and  cannot  consider  the  allegations, 
made  in  the  briefs,  of  other  facts. 

According  to  the  statements  of  the  certifi- 
cate, the  present  case  is  a  bill  in  equity,  filed 
by  a  trustee  in  bankruptcy  in  the  district 
court  of  the  United  States  in  which  bank- 
ruptcy proceedings  are  pending,  against  per- 
sons to  whom  the  bankrupt,  before  the  peti- 
tion in  bankruptcy,  had  made  a  sale  and  con- 
veyance of  property,  which  the  plaintiff 
sought  to  set  aside  as  fraudulent  against 
creditors,  but  which  the  defendants  asserted 
to  have  been  made  in  good  faith  and  to  have 
vested  title  in  them.  This  is  a  bill,  of 
which,  unless  by  consent  of  the  defendants, 
the  district  court  of  the  United  States,  as 
was  directly  adjudged  by  this  court  at  the 
last  term,  since  die  first  hearing  of  this  case 
In  the  circuit  court  of  appeals,  has  no  juris- 
diction under  the  bankrupt  act  of  1898. 
hordes  v.  First  Vat.  Bank,  178  U.  S.  524,  44 
L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000;  Mitchell 
v.  ilcClure,  178  U.  S.  539,  44  L.  ed.  1182,  20 
Sup.  Ct.  Rep.  1000;  Hicks  v.  Knost,  178  U. 
S.  541,  44  L.  ed.  1183,  20  Sup.  Ct.  Rep.  1000. 
The  statement  certified  distinctly  shows  that 
the  defendants,  specially  appearing  for  tfie 
purpose,  protested  that  the  district  court 
had  no  jurisdiction  to  entertain  this  bill,  or 
to  determine  the  question  arising  between 
the  trustee  and  the  defendants,  and  that  the 
defendants  did  not  consent  to  the  jurisdic- 
tion of  the  court  The  answer  to  the  first 
question  certified  must  therefore  be  that  the 
district  court  had  no  jurisdiction  of  the  case. 

The  second  question,  if  it  does  not  depend 
on  the  first,  is  too  comprehensive  and  indefi- 
nite to  be  answered  at  all.  It  speaks  gener- 
ally of  the  district  court  having  appointed  a 
receiver ;  but  does  not  state,  nor  does  the  cer- 
tificate show,  that  the  receiver  was  appoint- 
ed before  the  election  of  the  trustee  in  bank- 
ruptcy. Beyond  this,  the  question  compre- 
hends what  the  district  court  may  do,  not 
merely  on  this  bill  by  the  trustee,  but  on 
proceedings,  original  or  ancillary,  by  the  pe- 
titioning creditors,  or  by  the  receiver,  or  on 
the  court's  own  motion. 

First  question  answered  in  the  negative. 


(181  U.  S.  396) 

OASS  FARM  COMPANY,  limited,  and 
Others,  Plffs.  in  Brr., 
v. 

CITY  OF  DETROIT  and  Others. 

Constitutional  law — assessment  for  improve- 
ments. 

an  assessment  of  the  cost  of  paring  upon  abet- 


ting property  in  proportion  to  the  frontage 
of  such  property,  when  authorized  by  the 
city  charter  and  ordinances,  Is  not  In  vio- 
lation of  the  Constitution  of  the  United 
States. 

[No.  508.] 

Argued  February  £5,  16,  27,  1901.  Decided 
April  S9,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  decision  re- 
versing a  decree  for  an  injunction  against 
paving  a  portion  of  an  avenue.  Affirmed. 

See  same  case  below,  7  Det  L.  N.  283,  83 
N.  W.  108. 

The  facts  are  stated  in  the  opinion. 
Mr.  Henry  M.  Campbell  for  plaintiffs 
in  error. 

Messrs.  Timothy  E.  Tarmey  and  O.  D. 

Joslyn  for  defendants  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

A  bill  in  equity  was  filed  in  September, 
1898,  in  the  circuit  court  for  the  county  of 
Wayne,  state  of  Michigan,  by  the  Cass  Farm 
Company,  Limited,  and  others,  owners  of 
lands  lying  and  abutting  upon  Second  ave- 
nue in  the  city  of  Detroit,  against  said  city, 
the  board  of  public  works,  and  the  Alcatras 
Asphalt  Paving  Company,  whereby  it  was 
sought  to  enjoin  the  city  of  Detroit  from 
paving  a  portion  of  Second  avenue,  and  to 
have  the  proceedings  taken  with  reference 
to  said  paving  declared  void. 

There  was  a  decree  in  the  circuit  court  in 
favor  of  complainants,  and  thereupon  the 
case  was  taken  to  the  supreme  court  of  the*, 
state  of  Michigan,  where  the  decree  of  tha§ 
trial  court*  was  reversed,  and  a  decree  was* 
entered  dismissing  the  complainants'  bill, 
with  costs  of  both  courts. 

We  learn  from  a  statement  in  the  opinion 
of  the  supreme  court  that,  among  other 
grounds  of  relief  stated  in  the  bill,  was  the 
following: 

"That  the  provisions  of  the  charter  and  of 
the  paving  ordinances  of  the  city,  in  so  far 
as  the  same  provide  for  an  assessment  of  the 
cost  of  paving  upon  the  abutting  property 
in  proportion  to  the  frontage  of  such  prop- 
erty, were  in  violation  of  the  Constitution 
of  the  United  States  and  the  amendments 
thereof,  and  therefore  null  and  void." 

The  state  supreme  court  disposed  of  this 
contention  in  the  following  language: 

"In  paving  cases  the  rule  has  been  settled 
in  this  state  by  many  decisions  that  it  is 
competent  for  the  legislature  to  authorise 
the  cost  of  paving  streets  to  be  assessed 
upon  the  abutting  property  according  to 
frontage.    .    .  . 

"It  was  said  by  Mr.  Justice  Cooley  in 
Bheley  v.  Detroit,  45  Mien.  431,  8  N.  W.  52: 

"  'We  might  fill  pages  with  the  names  of 
cases  decided  in  other  states  which  have  sus- 
tained assessments  for  improving  streets, 
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though  the  apportionment  of  the  cost  was 
made  on  the  same  basis  as  the  one  before  us. 
If  anything  can  be  regarded  as  settled  in 
municipal  law  in  this  country  the  power  of 
the  legislature  to  permit  such  assessments 
and  to  direct  an  apportionment  of  the  cost 
by  frontage  should  by  this  time  be  consid- 
ered as  no  longer  open  to  controversy.  Writ- 
ers on  constitutional  law,  on  municipal  law, 
and  on  the  law  of  taxation  have  collected  the 
cases  and  have  recognized  the  principle  as 
settled ;  and  if  the  question  were  new  in  this 
state  wc  might  think  it  important  to  refer 
to  what  they  say;  but  the  question  is  not 
new.  It  was  settled  for  us  thirty  years 
ago.' 

"We  should  feel  inclined  to  follow  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  Xoncood  v.  Baker,  172  U.  S.  269, 
43  L.  ed.  443,  10  Sup.  Ct.  Rep.  187,  inas- 
much as  it  was  based  upon  the  14th  Amend- 
ment  of  the  Constitution  of  the  United 
States,  if  that  were  a  paving  case ;  but  that 
was  a  street-opening  case,  and  until  that 
c  court  shall  pass  upon  the  question  in  the  ex- 
's act  form  in  which  it  is  here  presented,  we 
•  shall 'feel  bound  to  follow  our  own  deci- 
sions."   Cast  Farm  Co.  v.  Detroit  (Mich.)  7 
Det.  L.  N.  283,  83  N.  W.  108. 

We  have  recently  held  that  it  was  not  the 
intention  of  the  14th  Amendment  to  subvert 
the  systems  of  the  states  pertaining  to  gen- 
eral and  special  taxation ;  that  that  Amend- 
ment legitimately  operates  to  extend  to  the 
citizei.s  and  residents  of  the  states  the  same 
protection  against  arbitrary  state  legisla- 
tion affecting  life,  liberty,  and  property  as  is 
afforded  by  the  Sth  Amendment  against 
similar  legislation  by  Congress,  and  that  the 
Federal  courts  ought  not  to  interfere  when 
what  is  complained  of  is  the  enforcement 
of  the  settled  laws  of  ths  state  applicable  to 
all  persons  in  like  circumstances  and  con- 
ditions, but  only  when  there  is  some  abuse 
of  law  amounting  to  confiscation  of  property 
or  deprivation  of  personal  rights,  as  was  in- 
stanced in  the  case  of  Norwood  v.  Baker. 
French  v.  Asphalt  Paving  Co.  181  U.  S.  — , 
ante,  G25,  21  Sup.  Ct.  Eep.  625;  Tonatcanda 
v.  Lyon,  181  U.  S.  389,  ante,  609,  21  Sup.  Ct. 
Uep.  009 ;  Wight  v.  Davidson,  181  U.  S.  371, 
ante,  616,  21  Sup.  Ct.  Rep.  616. 

We  are  not  convinced,  by  anything  ap- 
pearing in  this  record,  that  the  complainants 
have  entitled  themselves  to  the  interference 
of  this  court.  As  held  by  the  supreme  court 
of  their  own  state,  the  proceedings  to  en- 
force the  payment  of  their  proportion  of  a 
common  burden  have  been  conducted  in  due 
regard  to  the  forms  and  provisions  of  the 
statutes  and  ordinances  applicable  to  the 
facts  of  the  case,  and  disclo.se  no  departure, 
actual  or  intended,  from  constitutional  prin- 
ciples. 

The  judgment  of  the  Supreme  Court  of 
the  State  of  Michigan  i»  affirmed. 
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(181  U.  S.  896) 

Cass  Farm  Company,  limited,  and  Others, 
Plffa.  in  Brr., 
v. 

Cm  or  Deteoit  and  Others  (No.  503). 


Crrr  or  Deteoit  and  Others,  Appts., 
v. 

Ralzemond  A.  Parker  (No.  411). 


Mortimeb  Webster,  Plff.  in  Err., 
v. 

Citt  of  Fabgo  and  Others  (No.  378). 


John  L.  Shumate,  Plff.  in  Err* 
v. 

Aucust  Heman  (No.  550). 


Jakes  L.  Wobmley,  Plff.  in  Err* 
v. 

District  or  Columbia  (No.  101). 


Anna  P.  Hooves  Allen  and  Others,  Plff: 
in  Err., 
«. 

District  or  Columbia  (No.  102). 


Thomas  F.  Farrell  et  ah,  Plffa.  in  Brr* 
«. 

West  Chicago  Park  Commissioners  (No. 
201). 

Mr.  Justice  Harlan  (with  whom  concurred 
Mr.  Justice  White  and  Mr.  Justice  Ho- 
Kenna)  dissenting: 

The  controlling  question  in  each  of  the 
above  cases  is  the  same  as  is  presented  in 
French  v.  Barber  Asphalt  Paving  Co.  181 
U.  8.  324,  ante,  62S,  21  Sup.  Ct  Rep.  625, 
Wight  v.  Davidson,  181  U.  S.  371,  ante,  616, 
21  Sup.  Ct  Uep.  616,  and  Tonaaanda  v. 
Lyon,  181  U.  S.  389,  ante,  009,  21  Sup.  Ct 
Rep.  608,  just  decided.  For  the  reasons 
stated  in  my  opinion  in  those  cases,  I  dissent 
from  the  opinions  and  judgments  of  the 
court  in  the  above  cases. 


~  ~    "        (181  U.  S.  402) 
JOHN  L.  SHUMATE,  Plff.  in  Brr* 
v. 

AUGUST  HEMAN. 

Constitutional  law — assessment  for  improve* 
ments. 

Tbls  case  la  determined  by  the  decision  la 
French  v.  Barber  Asphalt  Paving  Company, 

ante,  625,  21  Sup.  Ct  Eep.  625. 

[No.  550.; 

Argued  February  25,  26,  27, 1901.  Decide* 
April  29, 1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  decision  af- 
firming a  judgment  enforcing  payment  of  a 
special  tax  bill  for  construction  of  a  sewer. 
Affirmed. 

See  same  ease  below,  sub  nam.  Heman  v. 
Allen,  150  Mo.  634,  57  S.  W.  559.1 
The  facta  are  stated  in  the  opinion. 


'  Whii?  the  court  (rives  thin  reference  In  the  nnlnlon  on  neit  page,  apparently  the  appeal  Is  In  re- 
al.:' taken  from  Heman  v.  Shumate,  157  Mo.  291,  67  S.  W.  1134.  decided  on  authority  ot  Hejaaa  v- 
Allen.  riled  here. 
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Messrs.  O.  B.  Webster,  Hiram  J.  Grover, 
and  Hamilton  drover  for  plaintiff  in  error. 

Messrs.    Robert   E.    Collins,  David 
Goldsmith,  and  B.  P.  Rodgcrs  for  defend- 
n  ant  in  error. 
? 

*  *Mr.  Justice  Shir  as  delivered  the  opinion 
of  the  court: 

This  was  a  suit  brought  in  the  circuit 
court  of  the  city  of  St.  Louis  by  August  He- 
man  to  enforce  payment  of  a  special  tax  bill 
issued  in  his  favor  by  that  city  for  the  con- 
struction of  a  sewer  in  what  is  called  Euclid 
avenue  sewer  district.  The  plaintiff  recov- 
ered a  judgment,  and  the  defendants,  who 
were  owners  of  property  assessed  for  the  cost 
of  making  said  sewer,  appealed  to  the  su- 
preme court  of  Missouri,  where  the  judg- 
ment of  the  trial  court  was  affirmed,  the  case 
being  reported  as  Heman  v.  Allen,  156  Mo. 
634, 57  S.  W.  559,2  and  after  such  affirmance 
the  defendant  brought  the  case  to  this  court 
by  writ  of  error. 

The  only  question  which  is  open  to  our 
consideration  upon  this  record  is  the  conten- 
tion of  the  plaintiff  in  error  that  the  provi- 
sions of  the  charter  of  the  city  of  St.  Louis, 
the  ordinances  of  the  municipal  assembly, 
the  contract  with  the  defendant  in  error, 
made  thereunder,  and  the  assessment  against 
the  property  of  the  plaintiff  in  error  for  the 
cost  of  the  construction  of  said  sewer,  were 
null,  void,  and  of  no  effect  for  the  reason 
that  they  were  repugnant  to  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  as  construed  and  applied  in 
the  case  of  Norwood  v.  Baker,  172  U.  S.  260, 
43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187. 

This  contention  has  been  considered  and 
determined,  under  a  similar  state  of  facta, 
by  this  court,  in  the  recent  case  of  French  v. 
Barber  Asphalt  Paving  Co.  in  error  to  the 
supreme  court  of  the  state  of  Missouri  (181 
U.  S.  S24,  ante,  625,  21  Sup.  Ct  Rep.  625), 
and  upon  the  authority  of  that  case  the 
judgment  of  the  Supreme  Court  of  Missouri 
is  affirmed. 

For  dissenting  opinion,  see  Cass  Farm  Co. 
v.  Detroit,  181  U.  S.  — ,  ante,  645, 21  Sup.  Ct. 
Rep.  645. 


(181  U.  S.  277) 

AMERICAN    SUGAR    REFINING  COM- 
PANY, Petitioner, 
v. 

CITY  OF  NEW  ORLEANS. 

Appeal — jurisdiction  of  circuit  court  of  ap- 
peals —  constitutional  question  — certio- 
rari. 

1.  The  mere  fact  that  a  constitutional  question 
may  have  so  arisen  that  a  direct  resort  to 
the  Supreme  Court  of  the  United  States  mar 
be  had.  where  the  Jurisdiction  of  the  circuit 
court  depends  on  diverse  citizenship,  does  not 
deprive  the  court  of  appeals  of  jurisdiction  of 
an  appeal,  or  Justify  It  In  declining  to  exer- 
cise that  Jurisdiction. 

ft.  On  petition  for  certiorari  or  mandamus  to 
a  circuit  court  of  appeals  which  has  errone- 
ously dismissed  a  writ  of  error  for  want  of 
'  See  footnote  on  preceding  page. 


Jurisdiction,  where  the  record  Is  before  the 
Supreme  Court  on  the  return  to  a  rule  te 
show  cause  and  full  argument  has  been  had, 
the  writ  of  certiorari  is  Issued,  and  the  re- 
turn to  the  rule  Is  allowed  to  stand  as  a  re- 
turn to  the  writ,  and  Judgment  thereupon  re- 
versed, and  the  cause  remanded,  with  a  di- 
rection to  take  Jurisdiction  and  dispose  of 
the  cause. 

[No.  635.] 

Argued  and  Submitted  March  18, 1001.  De- 
cided April  Z9,  1901. 

PETITION  for  certiorari  or  mandamus  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit  to  review  a  deci- 
sion dismissing  a  writ  of  error  for  want  of 
jurisdiction.     Reversed  and  remanded. 

See  same  case  below,  43  C.  C.  A.  393,  104 
Fed.  Rep.  2. 

Statement  by  Mr.  Chief  Justice  Fuller  i 

This  was  a  petition  for  a  writ  of  certio- 
rari requiring  the  United  States  circuit 
court  of  appeals  for  the  fifth  circuit  to  cer- 
tify to  this  court  for  its  review  and  deter- 
mination the  case  of  American  Sugar  Bef. 
Co.  v.  New  Orleans,  No.  920,  Nov.  Tent 
1899,  43  C.  C.  A.  393,  104  Fed.  Rep.  2,  or  in 
the  alternative  for  a  writ  of  mandamus  to 
command  the  judges  of  said  court  to  hear, 
try,  and  adjudge  said  cause. 

The  petition  alleged  that  on  June  14, 
1899,  the  city  of  New  Orleans  brought  suit 
by  rule  in  a  civil  district  court  for  the  par- 
ish of  Orleans,  Louisiana,  against  the  Amer- 
ican Sugar  Refining  Company  for  a  city  li- 
cense tax  for  the  year  1899  for  the  sum  of* 
$6,250,  with  interest  thereon,  claiming  said£ 
license  tax*  solely  by  virtue  of  the  laws  of* 
Louisiana  and  an  ordinance  of  the  city 
New  Orleans,  as  an  occupation  tax  for  car- 
rying on  the  business  of  refining  sugar  and 
molassess  in  that  city;  that  the  American 
Sugar  Refining  Company  petitioned  the  dis- 
trict court  for  an  order  removing  the  suit  to 
the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  the  petition 
for  removal  being  based  solely  upon  the 
ground  that  the  defendant  was  a  corpora- 
tion of  New  Jersey,  and  the  plaintiff  a  cor- 
poration of  Louisiana;  which  petition  was 
granted,  the  bond  required  given,  a  certified 
copy  of  the  record  filed,  and  the  suit  dock- 
eted in  the  circuit  court. 

That  thereafter,  by  order  of  the  court, 
the  city  reformed  its  pleadings  in  some 
parts,  "the  only  difference  of  substance  be- 
tween said  reformed  petition  and  the  orig- 
inal rule  being  that  said  reformed  petition 
omitted  the  formal  prayer  for  a  recognition 
of  a  lien  and  privilege  on  defendant's  prop- 
erty, and  for  an  injunction  against  defend- 
ant carrying  on  its  business." 

That  the  defendant  answered: 

"First.  That  it  was  a  manufacturer,  and 
as  such  exempt  from  license  taxation  under 
article  229  of  the  Constitution  of  the  state 
of  Louisiana  of  1898,  which  exempts  all 
manufacturers  from  state  and  municipal  li- 
cense taxation,  except  those  of  distilled,  al- 
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eoholic,  and  malt  liquors,  tobacco,  cigars, 
and  cottonseed  oil;  and — 

"Second.  That  tie  ordinance  of  the  city 
of  New  Orleans  under  which  said  tax  was 
claimed  was  based  upon  act  No.  171  of  the 
general  assembly  of  Louisiana  of  1808,  and 
that  the  said  act  was  in  contravention  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  in  that  it  exempted  from 
license  taxation  planters  and  farmers  who 
refine  their  own  sugar  and  molasses,  and 
thereby  sought  to  make  an  illegal  discrim- 
ination against  those  sugar  refiners  who 
were  not  planters  and  farmers,  and  denied 
to  defendant,  as  one  of  such  sugar  refiners, 
the  equal  protection  of  the  laws  of  the  state 
of  Louisiana ;  and  that  the  said  act  and  city 
ordinance  based  thereon  were  therefore  un- 
constitutional and  void  as  to  defendant." 
i  That  the  suit  was  tried  before  the  court 
j  and  a  jury,  and  evidence  was  adduced  show- 
ing the  nature  and  character  of'defendant's 
business  in  support  of  its  claim  that  it  was 
a  manufacturer,  which  evidence  of  the  de- 
fendant was  uncontradicted  in  every  partic- 
ular; and  also  showing  that  the  gross  re- 
ceipts of  defendant's  business  were  of  such 
amount  that,  if  liable  at  all  for  license  tax, 
it  was  liable  for  the  sum  claimed;  and  de- 
fendant also  filed  an  exception  of  no  cause 
of  action. 

That  at  the  close  of  the  evidence  defend- 
ant requested  the  court  to  direct  the  jury  to 
render  a  verdict  in  its  favor,  which  the 
court  refused  to  do,  and  charged  in  plain- 
tiff's favor,  and  plaintiff  obtained  a  verdict 
and  judgment.  On  defendant's  application 
a  bill  of  exceptions  was  duly  settled  and 
signed  by  the  presiding  judge ;  and  the  case 
carried  on  error  to  the  United  States  circuit 
court  of  appeals  for  the  fifth  circuit.  The 
cause  was  there  heard,  and  on  May  29,  1900, 
judgment  was  rendered  by  the  circuit  court 
of  appeals  dismissing  the  writ  of  error  on 
the  ground  of  want  of  jurisdiction.  43  C.  C. 
A.  393,  104  Fed.  Rep.  2.  Petitioner  there- 
upon applied  for  a  rehearing,  which  was  de- 
nied November  20,  1900. 

Petitioner  prayed  for  the  writ  of  certio- 
rari, or  for  the  writ  of  mandamus  as  before 
stated.  Leave  was  granted  to  file  the  peti- 
tion, and  a  rule  to  show  cause  was  there- 
upon entered,  to  which  due  return  was 
made. 

Messrs.  Joseph  W.  Carroll  and  Charles 
Carroll  for  petitioner. 

Mr.  Samuel  Ik  Gilmore  submitted  the 
i  for  respondent. 


Mr.  Chief  Justice  Fuller  delivered  the 

opinion  of  the  court: 

The  jurisdiction  of  the  circuit  court  rested 
on  diverse  citizenship,  and  not  on  any  other 
ground,  and  had  the  circuit  court  of  appeals 
gone  on  and  decided  the  case,  its  decision 
would  have  been  final,  and  our  interposition 
could  only  have  been  invoked  by  certiorari. 

This  was  so  notwithstanding  one  of  the 
'defenses  was  the  unconstitutionality  of  the 
ordinance.  Colorado  Cent.  Consol.  Jfin.  Oo. 
T.  Tun*,  ISO  U.  S.  138,  37  L.  ed.  1030,  14 


Sup.  Ct.  Rep.  35;  Press  Pub.  Oo.  r.  Monroe, 
164  U.  S.  105,  41  L.  ed.  367, 17  Sup.  Ct.  Rep. 
40;  Ew  parte  Jones,  164  U.  S.  691,  41  L 
ed.  601,  17  Sup.  Ct.  Rep.  222.  These,  and 
many  other  cases  to  the  same  effect,  related 
to  the  appellate  jurisdiction  of  this  court 
over  the  court  of  appeals  under  the  6th  sec- 
tion of  the  judiciary  act  of  March  3,  1891, 
but  they  necessarily  involved  consideration 
of  our  jurisdiction  under  the  5th  section, 
and  that  of  the  court  of  appeals  under  the 
6th  section.  By  the  5th  section  appeals  or 
writs  of  error  may  be  taken  from  the  dis- 
trict or  circuit  courts  direct  to  this  court 
in  any  case  that  "involves  the  construction 
or  application  of  the  Constitution  of  the 
United  States ;"  "in  which  the  constitution- 
ality of  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  made 
under  its  authority,  is  drawn  in  question;" 
"in  which  the  Constitution  or  law  of  a  state 
is  claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  States."  Section  6 
provides  that  the  circuit  courts  of  appeals 
shall  exercise  appellate  jurisdiction  to  re- 
view the  final  decisions  of  the  district  and 
circuit  courts  "in  all  cases  other  than  those 
provided  for  in  the  preceding  section  of  this 
act,  unless  otherwise  provided  by  law,  and 
the  judgments  or  decrees  of  the  circuit 
courts  of  appeals  shall  be  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  en- 
tirely upon  the  opposite  parties  to  the  suit 
or  controversy  being  aliens  and  citizens  of 
the  United  States  or  citizens  of  different 
states."  The  jurisdiction  referred  to  is  the 
jurisdiction  of  the  circuit  court,  and  as  the 
judgment  of  the  court  of  appeals  is  made 
final  in  all  cases  in  which  tbe  jurisdiction 
of  the  circuit  court  attaches  solely  by  rea- 
son of  diverse  citizenship,  it  follows  that 
the  court  of  appeals  has  power  to  review 
the  judgment  of  the  circuit  court  in  every 
such  case,  notwithstanding  constitutional 
questions  may  have  arisen  after  the  juris- 
diction of  the  circuit  court  attached,  by  rea- 
son whereof  the  case  became  embraced  by 
section  5. 

Thus,  it  was  held  in  Loeb  v.  Columbia 
Ttcp.  179  U.  S.  472,  46  L.  ed.  — ,  21  Sup. 
Ct.  Rep.  174,  where  the  jurisdiction  of  the 
circuit  court  rested  on  diverse  citizenship, 
but  the  state  statute  involved  was  claimed 
in  defense  to  be  in  contravention  of  the  Con-* 
stitution  of  the  United  States,  that  a  writ* 
of  error  could  be  taken  directly  from*this? 
court  to  revise  the  judgment  of  the  circuit 
court,  although  it  was  also  ruled  that  the 
plaintiff  might  have  carried  the  case  to  the 
circuit  court  of  appeals,  and  that,  if  a  final 
judgment  were  rendered  by  that  court 
against  him,  he  could  not  thereafter  have 
invoked  the  jurisdiction  of  this  court  direct- 
ly on  another  writ  of  error  to  review  the 
judgment  of  the  circuit  court. 

The  intention  of  the  act  in  general  was 
that  the  appellate  jurisdiction  should  be 
distributed,  and  that  there  should  not  be 
two  appeals,  but  in  eases  where  the  deci- 
sions of  the  courts  of  appeals  are  not  made 
final  it  is  provided  that  "there  shall  be  of 
right  an  appeal  or  writ  of  error  or  review 
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of  the  case  by  the  Supreme  Court  oi  the 
United  States  where  the  matter  in  contro- 
versy shall  exceed  one  thousand  dollar.*  be- 
sides costs."  [S  6.] 

And  the  right  to  two  appeals  would  exist 
in  every  case  (the  litigated  matter  having 
the  requisite  value),  where  the  jurisdiction 
of  the  circuit  court  rested  solely  on  the 
ground  that  the  suit  arose  under  the  Con- 
stitution, laws,  or  treaties  of  the  United 
States,  if  such  cases  could  be  carried  to  the 
circuit  courts  of  appeals,  for  their  decisions 
would  not  come  within  the  category  of  those 
made  final. 

As,  however,  a  case  bo  arises  where  it  ap- 
pears on  the  record,  from  plaintiff's  own 
statement,  in  legal  and  logical  form,  such 
as  is  required  by  good  pleading,  that  the 
suit  is  one  which  does  really  and  substan- 
tially involve  a  dispute  or  controversy  as  to 
a  right  which  depends  on  the  construction 
or  application  of  the  Constitution  or  some 
law  or  treaty  of  the  United  States  (Little 
fork  Gold-Washing  <t  Water  Co.  v.  Keyos, 
90  U.  S.  199,  24  L.  ed.  656;  Blackburn  v. 
Portland  Gold  Min.  Co.  175  U.  S.  571,  44 
L.  ed.  276,  20  Sup.  Ct.  Rep.  222;  Western 
U.  Teleg.  Co.  v.  Ann  Arbor  R.  Co.  178  U.  S. 
230,  44  L.  ed.  1052,  20  Sup.  Ct.  Rep. 
867)  ;  and  as  those  cases  fall  strictly 
within  the  terms  of  section  6,  the  appellate 
jurisdiction  of  this  court  in  respect  of  them 
is  exclusive. 

If  plaintiff,  by  proper  pleading,  places  the 
jurisdiction  of  the  circuit  court  on  diverse 
citizenship,  and  also  on  grounds  independ- 
ent of  that, — a  question  expressly  reserved 
in  Colorado  Cent.  Consol.  Min.  Co.  v.  Turck, 
150  U.  S.  138,  37  L.  ed.  1030,  14  Sup.  Ct. 
e,  Rep.  35, — and  the  case  is  taken  to  the  court 
xof  appeals,  propositions  as  to  the  latter 
V  grounds  may'be  certified ;  or,  if  that  course 
is  not  pursued  and  the  case  goes  to  judg- 
ment (and  the  power  to  certify  assumes  the 
power  to  decide)  an  appeal  or  writ  of  error 
would  lie  under  the  last  clause  of  section  6, 
because  the  jurisdiction  would  not  depend 
aolely  on  diverse  citizenship.  Union  P.  R. 
f)o.  v.  Harris,  158  U.  S.  326,  39  L.  ed.  J003, 
15  Sup.  Ct  Rep.  843. 

In  Carter  v.  .Roberts,  177  U.  S.  496.  44  L. 
ed.  861,  20  Sup.  Ct.  Rep.  713,  we  said: 
"When  cases  arise  which  are  controlled  by 
the  construction  or  application  of  the  Con- 
stitution of  the  United  States,  a  direct  ap- 
peal lies  to  this  court,  and  if  such  cases  are 
carried  to  the  circuit  courts  of  appeals  those 
courts  may  decline  to  take  jurisdiction,  or, 
where  such  construction  or  application  is 
involved  with  other  questions,  may  certify 
the  constitutional  question  and  afterwards 
proceed  to  judgment,  or  may  decide  the 
whole  case  in  the  first  instance."  These  ob- 
servations perhaps  need  some  qualification. 
Undoubtedly  where  the  jurisdiction  of  the 
circuit  court  depends  solely  on  diverse  citi- 
zenship, and  it  turns  out  that  the  case  in- 
volves the  construction  or  application  of  the 
Constitution  of  the  United  States,  or  the 
constitutionality  of  a  law  of  the  United 
States,  or  the  validity  or  construction  of  a 
treaty,  is  drawn  in  question,  or  the  Consti- 


tution or  law  of  a  state  Is  claimed  to  be  in 
contravention  of  the  Constitution  of  the 
United  States,  the  circuit  court  of  appeals 
may  certify  the  constitutional  or  treaty 
question  to  this  court,  and  proceed  as  there- 
upon advised,  or  may  decide  the  whole  case; 
but  language  should  not  have  been  used  sus- 
ceptible of  the  meaning  that  in  cases  where 
the  jurisdiction  below  is  invoked  on  the 
ground  of  diverse  citizenship  the  circuit 
court  of  appeals  might  decline  to  take  juris- 
diction, or,  in  other  words,  might  dismiss 
the  appeal  or  writ  of  error  for  want  of  ju- 
risdiction. The  mere  fact  that  in  such  a 
case  one  or  more  of  the  constitutional  ques- 
tions referred  to  in  J  6  may  have  so 
arisen  that  a  direct  resort  to  this  court 
might  be  had  does  not  deprive  the  court  of 
appeals  of  jurisdiction,  or  justify  it  in  de- 
clining to  exercise  it. 

In  the  case  at  bar  the  jurisdiction  rested 
on  diverse  citizenship.  Two  defenses  were 
interposed,  one  of  which  asserted  exemption 
from  the  license  tax,  and  the  other  deniedg 
the  constitutionality  of  the  legislation  un-ei 
der  which  the  tax  was  imposed.  •  Both  de-" 
fenses  were  overruled,  and  judgment  ren- 
dered for  the  plaintiff.  The  case  was  then 
carried  on  error  to  the  circuit  court  of  ap- 
peals, which  gave  judgment  dismissing  the 
writ  of  error  for  want  of  jurisdiction.  In 
this  we  think  the  court  erred,  and  that  a 
certiorari  should  issue  that  its  judgment  to 
that  effect  may  be  revised.  As  the  record 
is  before  us  on  the  return  to  the  rule  here- 
inbefore entered,  and  full  argument  ha* 
been  had,  it  will  be  unnecessary  for  another 
return  to  be  made  to  the  writ,  or  further  ar- 
gument to  be  submitted. 

Writ  of  certiorari  to  issue;  return  to  rule 
to  stand  as  return  to  writ;  judgment  there- 
upon reversed  and  cause  remanded  with  m 
direction  to  take  jurisdiction  and  dispose  of 
the  cause. 

Mr.  Justice  Gray  concurred  in  the  result. 


(181  U.  S.  £83) 

PRANK  M.  FAIRBANK,  Plff.  in  Err, 
v. 

UNITED  STATES. 

Constitutional  law — stamp  tarn— prohibiting 
tax  on  exports. 

1.  The  practical  construction  of  a  constitu- 
tional provision  by  legislative  action  Is  en- 
titled to  no  force  except  In  cases  of  doubt. 

2.  The  stamp  tax  Imposed  on  a  foreign  bill  of 
lading  by  the  act  of  Congress  of  June  13, 
1898  (30  Stat,  at  L.  4U,  chap.  448),  I  6,  Is 
In  substance  and  effect  equivalent  to  a  tax 
on  the  articles  Included  In  that  bill  of  lad- 
ing, and  therefore  a  tax  or  duty  on  exports, 
prohibited  by  U.  S.  Const  art.  1,  f  9. 

[No.  226.] 

Argued  December  13,  1900.   Decided  AprU 

15,  1901. 
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IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Minne- 
sota to  review  a  conviction  for  issuing  an  ex- 
port bill  of  lading  without  an  internal  reve- 
nue stamp.  Reverted. 

Statement  by  Mr.  Justice  Brewer  i 

On  March  7,  1900,  plaintiff  in  error  was 
convicted  in  the  district  court  of  the  United 
-  States  for  the  district  of  Minnesota  on  the 
g  charge  of  issuing,  as  agent  of  the  Northern 
?  Padfic'Railway  Company,  an  export  bill  of 
lading  upon  certain  wheat  exported  from 
Minnesota  to  Liverpool,  England,  without 
affixing  thereto  an  internal  revenue  stamp, 
as  required  by  the  act  of  June  13,  1898  (  30 
Stat,  at  L.  448,  chap.  448) .  Upon  that  con- 
viction he  was  sentenced  to  pay  a  fine  of  925. 
His  contention  on  the  trial  was  that  that 
act,  so  far  as  it  imposes  a  stamp  tax  on 
foreign  bills  of  lading,  is  in  conflict  with 
article  1,  {  9,  of  the  Constitution  of  the 
United  States,  which  reads:  "No  tax  or 
duty  shall  be  laid  on  any  articles  exported 
from  any  state."  This  contention  was  not 
sustained  by  the  trial  court,  and  this  writ 
of  error  was  sued  out  to  review  the  judgment 
solely  upon  the  foregoing  constitutional 
question. 

Section  6  of  the  act  reads: 

"Sec.  6.  That  on  and  after  the  first  day 
of  July,  eighteen  hundred  and  ninety-eight, 
there  shall  be  levied,  collected,  and  paid,  for 
and  in  respect  of  the  several  bonds,  deben- 
tures, or  certificates  of  stock  and  of  indebt- 
edness, and  other  documents,  instruments, 
matters,  and  things  mentioned  and  described 
in  schedule  A  of  this  act,  or  for  or  in  respect 
of  the  vellum,  parchment,  or  paper  upon 
which  such  instruments,  matters,  or  things, 
or  any  of  them,  shall  be  written  or  printed, 
by  any  person  or  persons  or  party  who  shall 
make,  sign,  or  issue  the  same,  or  for  whose 
use  or  benefit  the  same  shall  be  made,  signed, 
or  issued,  the  several  taxes  or  sums  of  money 
set  down  in  figures  against  the  same  respec- 
tively, or  otherwise  specified  or  set  forth  in 
the  said  schedule." 

In  schedule  A  is  this  clause: 

"Bills  of  lading  or  receipt  (other  than 
charter  party)  for  any  goods,  merchandise, 
or  effects,  to  be  exported  from  a  port  or 
place  in  the  United  States  to  any  foreign 
port  or  place,  ten  cents." 

Also  the  following: 

"It  shall  be  the  duty  of  every  railroad  or 
steamboat  company,  carrier,  express  com- 
pany, or  corporation,  or  person  whose  occu- 
pation is  to  act  as  such,  to  issue  to  the  ship- 
per or  consignor,  or  his  agent,  or  person 
from  whom  any  goods  are  accepted  for  trans- 
portation, a  bill  of  lading,  manifest,  or 
other  evidence  of  receipt  and  forwarding  for 
each  shipment  received  for  carriage  and 
transportation,  whether  in  bulk  or  in  boxes, 
m bales,  packages,  bundles,  or  not  so  inclosed 
Jor  included ;  and  there  shall  be  duly  attached 
•  and  canceled,  as  is  in  this  act  provided,  to 
each  of  said  bills  of  lading,  manifests,  or 
ether  memorandum,  and  to  each  duplicate 
thereof,  a  stamp  of  the  value  of  one  cent." 


And  this  proviso  at  the  end  of  the  sched- 
ule: 

"Provided,  That  the  stamp  duties  imposed 
by  the  foregoing  schedule  on  manifests,  bills 
of  lading,  and  passage  tickets  shall  not  ap- 
ply to  steamboats  or  other  vessels  plying  be- 
tween ports  of  the  United  States  and  porta 
in  British  North  America." 

Mr.  O.  W.  Bnaa  for  plaintiff  in  error. 
Solicitor  General  Richards  for  defendant 
in  error. 

Meter*.  George  A.  King  and  WUUam 

B.  Kins;  for  other  interested  parties. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  constitutionality  of  an  act  of  Con- 
gress is  a  matter  always  requiring  the  most 
careful  consideration.  The  presumptions 
are  in  favor  of  constitutionality,  and  before 
a  court  is  justified  in  holding  that  the  legis- 
lative power  has  been  exercised  beyond  the 
limits  granted,  or  in  conflict  with  restric- 
tions imposed  by  the  fundamental  law,  the 
excess  or  conflict  should  be  clear.  And  yet, 
when  clear,  if  written  constitutions  are  to 
be  regarded  as  of  value,  the  duty  of  the 
court  is  plain  to  uphold  the  Constitution,  al- 
though in  so  doing  the  legislative  enactment 
falls.  The  reasoning  in  support  of  this  was, 
in  the  early  history  of  this  court,  forcibly 
declared  by  Chief  Justice  Marshall  in  Mar- 
bury  v.  Uaditon,  1  Cranch,  137,  177,  2  Led. 
60,  73,  and  nothing  can  be  said  to  add  to  the 
strength  of  his  reasoning.  His  language  is 
worthy  of  quotation: 

"The  Constitution  is  either  a  superior 
paramount  law,  unchangeable  by  ordinary 
means,  or  it  is  on  a  level  with  ordinary  legis- 
lative acts,  and,  like  other  acts,  is  altera- 
ble when  the  legislature  shall  please  to  alter 
it. 

"If  the  former  part  of  the  alternative  be. 
true,  then  a  legislative  act  contrary  to  the* 
Constitution  is  not  law;  if  the  latter*part  be* 
true,  then  written  constitutions  are  absurd 
attempts,  on  the  part  of  the  people,  to  limit 
a  power  in  its  own  nature  illimitable. 

"Certainly  all  those  who  have  framed 
written  constitutions  contemplate  them  as 
forming  the  fundamental  and  paramount 
law  of  the  nation,  and  consequently  the  the- 
ory of  every  such  government  must  be  that 
an  act  of  the  legislature  repugnant  to  the 
constitution  is  void. 

"This  theory  is  essentially  attached  to  a 
written  constitution,  and  is  consequently  to 
be  considered,  by  this  court,  as  one  of  the 
fundamental  principles  of  our  society.  .  .  . 

"It  is  emphatically  the  province  and  duty 
of  the  judicial  department  to  amy  what  the 
law  is.  Those  who  apply  the  rule  to  partic- 
ular cases  must  of  necessity  expound  and 
interpret  that  rule.  If  two  laws  conflict 
with  each  other,  the  courts  must  decide  on 
the  operation  of  each. 

"So  if  a  law  be  in  opposition  to  the  Con- 
stitution, if  both  the  law  and  the  Constitu- 
tion apply  to  a  particular  ease,  so  that  the 
oourt  must  either  decide  that  ease  conform- 
ably to  the  law,  disregarding  the  Constita- 
tion,  or  conformably  to  the  Constitution,  die- 
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Ing  the  law,  the  court  must  determine 
Beh  of  these  conflicting  rules  governs  the 
se.   This  is  of  the  very  essence  of  judicial 
duty. 

"If,  then,  the  courts  are  to  regard  the  Con- 
stitution, and  the  Constitution  is  superior  to 
any  ordinary  act  of  the  legislature,  the  Con- 
stitution, and  not  such  ordinary  act,  must 
govern  the  case  to  which  they  both  apply. 

The  particular  phraseology  of  the  Con- 
stitution of  the  United  States  confirms  and 
strengthens  the  principle,  supposed  to  be  es- 
sential to  all  written  constitutions,  that  a 
law  repugnant  to  the  Constitution  is  void, 
and  that  courts  as  well  as  other  depart- 
ments are  bound  by  that  instrument. 

This  judicial  duty  of  upholding  the  pro- 
visions of  the  Constitution  as  against  any 
legislation  conflicting  therewith  has  be- 
come now  an  accepted  fact  in  the  judicial 
life  of  this  nation.  That  in  the  enforce- 
t.ment  of  this  rule  the  decisions,  national  and 

•  state,  are  not  all  in  harmony  is  not  strange. 

•  ConflictB*between  constitutions  and  statutes 
have  been  easily  found  by  some  courts.  It 
has  been  said,  and  not  inappropriately,  that 
in  certain  states  the  courts  have  been  strenu- 
ous as  to  the  letter  of  the  state  Constitution, 
and  have  enforced  compliance  with  it  under 
circumstances  in  which  a  full  recognition  of 
the  spirit  of  the  Constitution  and  the  gen- 
eral power  of  legislation  would  have  justi- 
fied a  different  conclusion.  We  do  not  care 
to  enter  into  any  discussion  of  these  varied 
decisions.  We  proceed  upon  the  rule,  often 
expressed  in  this  court,  that  an  act  of  Con- 
gress is  to  be  accepted  as  constitutional  un- 
less on  examination  it  clearly  appears  to  be 
in  conflict  with  provisions  of  the  Federal 
Constitution. 

In  the  light  of  this  rule  the  inquiry  natur- 
ally is,  Upon  what  principles  and  in  what 
spirit  should  the  provisions  of  the  Federal 
Constitution  be  construed?  There  are  in 
that  instrument  grants  of  power,  prohibi- 
tions, and  a  general  reservation  of  ungranted 
powers.  That  in  the  grant  of  powers  there 
was  no  purpose  to  bind  governmental  action 
by  the  restrictive  force  of  a  code  of  criminal 
procedure  has  been  again  and  again  asserted. 
The  words  expressing  the  various  grants  in 
the  Constitution  are  words  of  general  im- 
port, and  they  are  to  be  construed  as  such, 
and  as  granting  to  the  full  extent  the  pow- 
ers named.  Further,  by  the  last  clause  of 
S  8,  art.  1,  Congress  is  authorized  "to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  Unit- 
ed States,  or  in  any  department  or  officer 
thereof."  This,  construed  on  the  same  prin- 
ciples, vests  in  Congress  a  wide  range  of  dis- 
cretion as  to  the  means  by  which  the  powers 
granted  are  to  be  carried  into  execution. 
This  matter  waa  at  an  early  day  presented 
to  this  court,  and  it  was  affirmed  that  there 
eould  be  no  narrow  and  technical  limitation 
or  construction;  that  the  instrument  should 


be  taken  as  a  constitution.  In  the  course 
of  the  opinion  the  chief  justice  said: 

"The  subject  is  the  execution  of  those 
great  powers  on  which  the  welfare  of  a  na- 
tion essentially  depends.  It  must  have  been 
the  intention  of  those  who  gave  these  powers* 
to  insure,  as  far  as  human  prudence  eouldS 
insure,  their  beneficial  execution.  •  This* 
eould  not  be  done  by  confining  the  choice  of 
means  to  such  narrow  limits  as  not  to  leave 
it  in  the  power  of  Congress  to  adopt  any 
which  might  be  appropriate  and  which  were 
conducive  to  the  end.  This  provision  is 
made  in  a  Constitution  intended  to  endure 
for  ages  to  come,  and,  consequently,  to  be 
adapted  to  the  various  crises  of  human  af- 
fairs. To  have  prescribed  the  mean*  by 
which  government  should,  in  all  future  time, 
execute  its  powers,  would  have  been  to 
change  entirely  the  character  of  the  instru- 
ment, and  give  it  the  properties  of  a  legal 
code.  It  would  have  been  an  unwise  at- 
tempt to  provide,  by  immutable  rules,  for 
exigencies  which,  if  foreseen  at  all,  must  have 
been  seen  dimly,  and  which  can  be  best  pro- 
vided for  as  they  occur.  To  have  declared 
that  the  best  means  shall  not  be  used,  but 
those  alone  without  which  the  power  given 
would  be  nugatory,  would  have  been  to  de- 
prive the  legislature  of  the  capacity  to  avail 
itself  of  experience,  to  exercise  its  reason, 
and  to  accommodate  its  legislation  to  cir- 
cumstances." M'Culloeh  r.  Maryland,  4 
Wheat.  310,  416,  4  L.  ed.  670,  603. 

And  thereafter,  in  language  which  has  be- 
come axiomatic  in  constitutional  construc- 
tion (p.  421,  L.  ed.  006)  — 

"We  admit,  as  all  must  admit,  that  the 
powers  of  the  government  are  limited,  and 
that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the 
Constitution  must  allow  to  the  national  leg- 
islature that  discretion  with  respect  to  the 
means  by  which  the  powers  it  confers  are  to 
be  carried  into  execution,  which  will  enable 
that  body  to  perform  the  high  duties  as- 
signed to  it,  in  the  manner  most  beneficial 
to  the  people.  Let  the  end  be  legitimate,  let 
it  be  within  the  scope  of  the  Constitution, 
and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consist  with  the  letter 
and  spirit  of  the  Constitution,  are  constitu- 
tional." 

It  is  true  that  in  that  and  other  kindred 
cases  the  question  was  as  to  the  scope  and 
extent  of  the  powers  granted,  and  the  lan- 
guage quoted  must  be  taken  as  appropriate 
to  that  question  and  as  stating  the  rule  by 
which  the  grants  of  the  Constitution  should 
be  construed. 

We  are  not  here  confronted  with  a  ques-a 
tion  of  the  extent  of  the  powers  of  Congress,  J 
but  one  of  the  limitations  imposed  by*the* 
Constitution  on  its  action,  and  it  seems  to 
us  clear  that  the  same  rule  and  spirit  of 
construction  must  also  be  recognized.  If 
powers  granted  are  to  be  taken  as  broadly 
granted,  and  as  carrying  with  them  author- 
ity to  pass  those  acts  which  may  be  rea- 
sonably necessary  to  carry  them  into  foil 
ition;  in  other  words,  if  the  Constitn- 
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tion  in  its  grant  of  powers  is  to  be  so  con- 
strued that  Congress  shall  be  able  to  carry 
into  full  effect  the  powers  granted,  it  is 
equally  imperative  that  where  prohibition  or 
limitation  is  placed  upon  the  power  of  Con- 
gress that  prohibition  or  limitation  should 
Be  enforced  in  its  spirit  and  to  its  entirety. 
It  would  be  a  strange  rule  of  construction 
that  language  granting  powers  is  to  be  liber- 
ally construed,  and  that  language  of  restric- 
tion is  to  be  narrowly  and  technically  con- 
strued. Especially  is  this  true  when  in  re- 
spect to  grants  of  powers  there  is,  as  hereto- 
fore noticed,  the  help  found  in  the  last  clause 
of  the  8th  section,  and  no  such  helping 
clause  in  respect  to  prohibitions  and  limita- 
tions. The  true  spirit  of  constitutional  in- 
terpretation in  both  directions  is  to  give  full, 
liberal  construction  to  the  language,  aiming 
ever  to  show  fidelity  to  the  spirit  and  pur- 
pose. 

With  this  rule  in  mind  we  pass  to  a  con- 
sideration of  the  precise  question  presented. 
The  constitutional  provision  is,  "no  tax  or 
duty  shall  be  laid  on  any  articles  exported 
from  any  state."  The  statute  challenged 
imposes  on  "bills  of  lading  ...  for 
any  goods,  merchandise,  or  effects,  to  be  ex- 
ported from  any  port  or  place  in  the  United 
States  to  any  foreign  port  or  place,  ten 
cents."  The  contention  on  the  part  of  the 
government  is  that  no  tax  or  duty  is  placed 
upon  the  article  exported;  that,  so  far  as 
the  question  is  in  respect  to  what  may  be 
exported  and  how  it  should  be  exported,  the 
statute,  following  the  Constitution,  imposes 
no  restriction;  that  the  full  scope  of  the 
legislation  is  to  impose  a  stamp  duty  on  a 
document  not  necessarily,  though  ordinari- 
ly, used  in  connection  with  the  exportation 
of  goods;  that  it  is  a  mere  stamp  imposition 
on  an  instrument,  and,  similar  to  many  such 
taxes  which  are  imposed  by  Congress  by  vir- 
tue of  its  general  power  of  taxation,  not 
upon  this  alone,  but  upon  a  great  variety  of 
e  instruments  used  in  the  ordinary  transac- 
tions of  business.  On  the  other  hand,  it  is 
•  insisted  that  though  Congress  by*virtue  of 
its  general  taxing  power  may  impose  stamp 
duties  on  the  great  bulk  of  instruments  used 
in  commerce,  yet  it  cannot  in  the  exercise  of 
such  power  interfere  with  that  freedom 
from  governmental  burden  in  the  matter  of 
exports  which  it  was  the  intention  of  the 
Constitution  to  protect  and  preserve.  It 
must  be  noticed  that  by  this  act  of  1808, 
while  a  variety  of  stamp  taxes  are  imposed, 
a  discrimination  is  made  between  the  tax 
imposed  upon  an  ordinary  internal  bill  of 
lading  and  that  upon  one  having  respect 
solely  to  matters  of  export.  An  ordinary 
bill  of  lading  is  charged  1  cent;  an  export 
bill  of  lading  10  cents.  So  it  is  insisted 
that  there  was  not  simply  an  effort  to  place 
a  stamp  duty  on  all  documents  of  a  similar 
nature,  but,  by  virtue  of  the  difference,  an 
attempt  to  burden  exports  with  a  discrim- 
inating and  excessive  tax. 

The  requirement  of.  the  Constitution  is 
that  exports  should  be  free  from  any  govern- 
mental burden.  The  language  is,  "bo  tax 
or  duty."   Whether  such  provision  is  or  is 


not  wise  is  a  question  of  policy  with  which 
the  courts  have  nothing  to  da  We  know 
historically  that  it  was  one  of  the  compro- 
mises which  entered  into  and  made  possible 
the  adoption  of  the  Constitution.  It  is  a 
restriction  on  the  power  of  Congress;  and 
as,  in  accordance  with  the  rules  heretofore 
noticed,  the  grants  of  powers  should  be  so 
construed  as  to  give  full  efficacy  to  those 
powers  and  enable  Congress  to  use  such 
means  as  it  deems  necessary  to  carry  them 
into  effect,  so  in  like  manner  a  restriction 
should  be  enforced  in  accordance  with  its 
letter  and  spirit,  and  no  legislation  can  be 
tolerated  which,  although  it  may  not  con- 
flict with  the  letter,  destroys  the  spirit  and 
purpose  of  the  restriction  imposed.  If,  for 
instance,  Congress  may  place  a  stamp  duty 
of  10  cents  on  bills  of  lading  on  goods  to  be 
exported,  it  is  because  it  has  power  to  do  so; 
and  if  it  has  power  to  impose  this  amount 
of  stamp  duty  it  has  like  power  to  impose 
any  sum  in  the  way  of  stamp  duty  which  it 
sees  fit.  And  it  needs  but  a  moment's  reflec- 
tion to  show  that  thereby  it  can  as  effectual- 
ly place  a  burden  upon  exports  as  though  it 
placed  a  tax  directly  upon  the  articles  ex- 
ported. It  can,  for  the  purposes  of  rev-n 
enue,  receive  just  as  much  as  though  it§ 
placed  a  duty  directly  upon  themrticles,  and* 
it  can  just  as  fully  restrict  the  free  expor- 
tation which  was  one  of  the  purposes  of  the 
Constitution. 

The  power  to  tax  is  the  power  to  destroy. 
And  that  power  can  be  exercised,  not  only 
by  a  tax  directly  on  articles  exported,  but 
also  and  equally  by  a  stamp  duty  on  bills  of 
lading  evidencing  the  export.  To  the  sug- 
gestion that  a  stamp  duty  is  necessarily 
small  in  amount,  we  reply  that  the  fact  is 
to  the  contrary.  The  act  by  which  the 
stamp  tax  in  question  was  imposed  imposes 
a  like  tax  on  many  other  instruments,  and 
in  some  instances  graduating  the  amount 
thereof  by  the  value  of  the  property  con- 
veyed or  affected  by  the  instrument  taxed. 
Thus,  "each  sale,  agreement  of  sale,  or 
agreement  to  sell  any  products  or  merchan- 
dise at  any  exchange,  or  board  of  trade,  or 
other  similar  place"  is  subject  to  a  stamp 
tax  in  the  sum  of  1  cent  for  each  9100  of 
value  of  the  property  sold  or  agreed  to  be 
sold.  Bills  of  exchange  are  likewise  taxed 
by  a  graduated  scale.  Deeds  or  other  in- 
struments for  the  conveyance  of  land  are 
charged  with  a  stamp  tax  of  50  cents  for 
each  $500  of  value  of  property  conveyed. 
And  so  of  others.  It  is  a  well-known  fact 
that  under  this  graduated  system  many  in- 
struments are  subject  to  stamp  duties  of 
large  amount.  No  question  has  ever  been 
raised  as  to  this  power  of  graduating,  and 
if  valid  in  the  cases  of  bills  of  exchange, 
agreements  of  sale,  or  conveyances  of  prop- 
erty, it  is  equally  valid  as  to  bills  of  lading. 
The  fact  that  Congress  has  not  graduated 
the  stamp  tax  on  buls  of  lading  does  not  af- 
fect the  question  of  power.  By  a  graduated 
system,  although  the  tax  is  called  a  tax  on 
"the  vellum,  parchment,  or  paper"  upon 
which  transactions  are  written,  or  by  which 
they  are  evidenced,  a  burden  may  be  east 
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upon  exports  sufficient  to  check  or  retard 
them,  and  which  will  directly  conflict  with 
the  constitutional  provision  that  no  tax  or 
duty  shall  be  laid  thereon.  The  question  of 
power  is  not  to  be  determined  by  the 
amount  of  the  burden  attempted  to  be  cast. 
The  constitutional  language  is,  "no  tax  or 
duty."  A  10-cent  tax  or  duty  is  in  conflict 
with  that  provision  as  certainly  as  a  100- 
dollar  tax  or  duty.  Constitutional  man- 
« dates  are  imperative.  The  question  is 
g  never  one  of  amount,  but  one  of  power. 

•  Inapplicable  maxim  is,  "Obsta  prinoipiit," 
sot,  "De  minimis  non  curat  lea." 

Counsel  for  the  government,  in  his  inter- 
pretation of  the  scope  and  meaning  of  this 
■constitutional  limitation,  says: 

"To  give  Congress  the  power  to  lay  a  tax 
or  duty  'on  articles  exported  from  any  state' 
meant  to  authorize  inequality  as  among  the 
states  in  the  matter  of  taxation.  If  the 
north  happened  in  control  in  Congress,  it 
might  tax  the  staples  of  the  south;  if  the 
south  were  in  power,  it  might  place  a  duty 
on  the  exports  of  the  north.  As  a  part, 
therefore,  of  the  great  compromise  between 
the  north  and  the  south,  this  clause  was  in- 
serted in  the  Constitution.  The  prohibition 
was  applied,  not  to  the  taxing  of  the  act  of 
exportation  or  the  document  evidencing  the 
receipt  of  goods  for  export,  for  these  exist 
with  substantial  uniformity  throughout  the 
country,  but  to  the  laying  of  a  tax  or  duty 
on  the  article*  deported,  for  these  could  not 
be  taxed  without  discriminating  against 
aome  states  and  in  favor  of  others." 

This  argument  does  not  commend  itself 
to  our  judgment.  Its  implication  is  that 
the  sole  purpose  of  this  constitutional  re- 
striction was  to  prevent  discrimination  be- 
tween the  states  by  imposing  an  export  tax 
on  certain  articles  which  might  be  a  product 
of  only  a  few  of  the  states,  and  which  should 
be  enforced  only  so  far  as  necessary  to  pre- 
vent such  discrimination.  If  mere  discrim- 
ination between  the  states  was  all  that  was 
contemplated,  it  would  seem  to  follow  that 
an  ad  valorem  tax  upon  all  exports  would 
not  be  obnoxious  to  this  constitution- 
al prohibition.  But  surely  under  this 
limitation  Congress  can  impose  an  ex- 
port tax  neither  on  one  article  of 
export,  nor  on  all  articles  of  export 
In  other  words,  the  purpose  of  the 
restriction  is  that  exportation — all  exporta- 
tion— shall  be  free  from  national  burden. 
This  intent,  although  obvious  from  the  lan- 
guage of  the  clause  itself,  is  reinforced  by 
the  fact  that  in  the  constitutional  conven- 
tion Mr.  Clymer  moved  to  insert  after  the 
word  "duty"  the  words  "for  the  purpose  of 
revenue,"  but  the  motion  was  voted  down. 
Bo  it  is  clear  that  the  framers  of  the  Con- 
nstitution  intended,  not  merely  that  exports 
a  should  not  be  made  a  source  of  revenue  to 

•  the  national  government,  but  that  the'na- 
tional  government  should  put  nothing  in 
the  way  of  burden  upon  such  exports.  Tf 
all  exports  must  be  free  from  national  tax 
or  duty,  such  freedom  requires,  not  simply 
•n  omission  of  a  tax  upon  the  articles  ex- 
ported, but  also  a  freedom  from  any  tax 


which  directly  burdens'  the1  exportation; 
and,  as  we  have  shown,  a  stamp  tax  on  a 
bill  of  lading,  which  evidences  the  export, 
is  just  as  clearly  a  burden  on  the  exporta- 
tion as  a  direct  tax  on  the  article  mentioned 
in  the  bill  of  lading  as  the  subject  of  the  ex- 
port. 

In  Nicol  v.  Ames,  173  U.  S.  509,  43  L.  ed. 
786,  19  Sup.  Ct.  Rep.  522,  we  had  occasion 
to  consider  this  very  act  in  reference  to  an- 
other stamp  duty  required  by  the  same 
schedule  A,  to  wit,  the  clause: 

"Upon  each  sale,  agreement  of  sale,  or 
agreement  to  sell  any  products  or  merchan- 
dise at  any  exchange,  or  board  of  trade,  or 
other  similar  place,  either  for  present  or  fu- 
ture delivery,  for  each  one  hundred  dollars 
in  value  of  said  sale  or  agreement  of  sale 
or  agreement  to  sell,  one  cent,  and  for  each 
additional  one  hundred  dollars,  or  fractional 
part  thereof  in  excess  of  one  hundred  dol- 
lars, one  cent." 

We  sustained  that  tax  as  a  tax  upon  the 
privilege  or  facilities  obtained  by  dealings 
on  exchange,  saying  (p.  521,  L.  ed.  793,  Sup. 
Ct.  Rep.  527) : 

"A  tax  upon  the  privilege  of  selling  prop- 
erty at  the  exchange,  and  of  thus  using  the 
facilities  there  offered  in  accomplishing  the 
sale,  differs  radically  from  a  tax  upon  every 
sale  made  in  any  place.  The  latter  tax  is 
really  and  practically  upon  property." 

If  it  be  true  that  a  stamp  tax  required 
upon  every  instrument  evidencing  a  sale  is 
really  and  practically  a  tax  upon  the  prop- 
erty sold,  it  is  equally  clear  that  a  stamp 
duty  upon  foreign  bills  of  lading  is  a  tax 
upon  the  articles  exported. 

These  considerations  find  ample  support 
in  prior  adjudications  of  this  court.  Thus, 
in  Almy  v.  California,  24  How.  109,  174,  16 
L.  ed.  644,  646,  it  appeared  that  the  state  of 
California  had  imposed  a  stamp  tax  on  bills 
of  lading  for  gold  or  silver  shipped  to  any 
place  outside  of  the  state;  and  the  conten- 
tion was  that  such  stamp  tax  was  not  a  tax 
on  the  goods  themselves,  but  the  court  said:* 

"But  a  tax  or  duty  on  a  bill  of  lading,* 
although  differing  in'form  from  a  duty  on* 
the  article  shipped,  is  in  substance  the  same 
thing;  for  a  bill  of  lading,  or  some  written 
instrument  of  the  same  import,  is  necessa- 
rily always  associated  with  every  shipment 
of  articles  of  commerce  from  the  ports  of 
one  country  to  those  of  another.  The  ne- 
cessities of  commerce  require  it.  And  it  is 
hardly  less  necessary  to  the  existence  of 
such  commerce  than  casks  to  cover  tobacco, 
or  bagging  to  cover  cotton,  when  such  arti- 
cles are  exported  to  a  foreign  country;  for 
no  one  would  put  his  property  in  the  hands 
of  a  ship  master  without  taking  written  evi- 
dence of  its  receipt  on  board  the  vessel,  and 
the  purposes  for  which  it  was  placed  in  his 
hands.  The  merchant  could  not  send  an 
agent  with  every  vessel,  to  inform  the  con- 
signee of  the  cargo  what  articles  he  had 
shipped,  and  prove  the  contract  of  the  mas- 
ter if  he  failed  to  deliver  them  in  safety.  A 
bill  of  lading,  therefore,  or  some  equivalent 
instrument  of  writing,  is  invariably  associat- 
ed with  every  cargo  of  merchandise  export- 
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ad  to  &  foreign  country,  and  consequently  a 
duty  upon  that  is,  in  substance  and  effect, 
a  duty  on  the  article  exported." 

It  is  true  that  thereafter,  in  Woodruff  v. 
Parham,  8  WalL  123,  It  Ltd.  882,  it  was 
held  that  the  words  "imports"  and  "exports," 
as  used  in  the  Constitution,  were  used  to 
define  the  shipment  of  articles  between  this 
and  a  foreign  country,  and  not  that  between 
the  states,  and  while,  therefore,  that  case  is 
no  longer  an  authority  as  to  what  is  or  what 
is  not  an  export,  the  proposition  that  a 
stamp  duty  on  a  bill  of  lading  is  in  effect  a 
duty  on  the  article  transported  remains  un- 
affected. In  other  words,  that  decision  af- 
firms the  great  principle  that  what  cannot 
be  done  directly  because  of  constitutional  re- 
striction cannot  be  accomplished  indirectly 
by  legislation  which  accomplishes  the  same 
result.  But  that  principle  is  not  dependent 
alone  upon  the  case  cited.  It  was  recog- 
nized long  anterior  thereto,  in  Brown  v. 
Maryland,  12  Wheat.  419,  6  L.  ed.  678.  In 
that  case  it  appeared  that  the  state  of  Mary- 
land, in  order  to  raise  a  revenue  for  state 
purposes,  required  all  importers  of  certain 
foreign  articles  to  take  out  a  license  before 
they  were  authorized  to  sell  the  goods  so  im- 
K  ported;  and  it  was  held  that  such  license 
gtax,  although  in  form  a  tax  upon  the  person 
•  Importing,  for  the  privilege  of'selling  the 
goods  imported,  was  in  fact  a  tax  on  im- 
ports, and  that  the  mode  of  imposing  it  by 
giving  it  the  form  of  a  tax  on  the  occupa- 
tion of  importer  merely  varied  the  form 
without  changing  the  substance.  The  argu- 
ment in  the  opinion  in  that  case,  announced 
by  Chief  Justice  Marshall,  remains  unan- 
swered. As  the  states  cannot  directly  in- 
terfere with  the  freedom  of  imports  they 
cannot  by  any  form  of  taxation,  although 
not  directly  on  the  importation,  restrict 
such  freedom,  Congress  alone  having  the 
power  to  prescribe  duties  therefor.  In  like 
manner,  the  freedom  of  exportation  being 

rranteed  by  the  Constitution  it  cannot 
disturbed  by  any  form  of  legislation 
which  burdens  that  exportation.  The  form 
In  which  the  burden  is  imposed  cannot  vary 
the  substance.  In  the  course  of  his  argu- 
ment Chief  Justice  Marshall  used  this  illus- 
tration: 

"All  must  perceive  that  a  tax  on  the  sale 
of  an  article  imported  only_  for  sale  is  a  tax 
on  the  article  itself.  It  is  true  the  state 
may  tax  occupations  generally,  but  this  tax 
must  be  paid  by  those  who  employ  the  indi- 
vidual, or  is  a  tax  on  his  business.  The 
lawyer,  the  physician,  or  the  mechanic  must 
either  charge  more  on  the  article  in  which 
he  deals,  or  the  thing  itself  is  taxed  through 
Ms  person.  This  the  state  has  a  right  to 
do,  because  no  constitutional  prohibition  ex- 
tends to  it.  So  a  tax  on  the  occupation  of 
an  importer  is,  in  like  manner,  a  tax  on  im- 
portation. It  must  add  to  the  price  of  the 
article,  and  be  paid  by  the  consumer  or  by 
the  importer  himself,  in  like  manner  as  a  di- 
rect duty  on  the  article  itself  would  be 
made.  This  the  state  has  not  the  right  to 
do,  because  it  is  prohibited  by  the  Constitu- 
tion."  p.  444,  L.  ed.  687. 


The  first  clause  of  |  8  of  article  1  of  the 
Constitution  gives  to  Congress  "power  to 
lay  and  collect  taxes,  duties,  imposts,  and 
excises."  Were  this  the  only  constitution- 
al provision  in  respect  to  the  matter  of  tax- 
ation, there  would  be  no  doubt  that,  tried 
by  the  settled  rules  of  constitutional  inter- 
pretation, Congress  would  have  full  power 
and  full  discretion  as  to  both  objects  and 
modes  of  taxation.  But  there  are  also  ex- 
pressed in  the  same  instrument  three  limita- 
tions. As  said  by  Chief  Justice  Chase,  in 
the  License  Taw  Cases,  5  Wall.  462,  471,  18 
L.  ed.  497,  500:  ~ 

"It  is  true  that  the  power  of  Congress  tog 
tax  is  a  very* extensive  power.  It  is  given* 
in  the  Constitution,  with  only  one  exception 
and  only  two  qualifications.  Congress  can- 
not tax  exports,  and  it  must  impose  direct 
taxes  by  the  rule  of  apportionment,  and  in- 
direct taxes  by  the  rule  of  uniformity. 
Thus  limited,  and  thus  only,  it  reaches  every 
subject,  and  may  be  exercised  at  discretion." 

This  proposition  is  restated  by  counsel  for 
government  at  the  commencement  of  his  ar- 
gument, and  is  undoubtedly  correct.  We 
have  hitherto  had  occasion  to  consider  the 
two  qualifications, — the  one,  that  direct 
taxes  must  be  imposed  by  the  rule  of  appor- 
tionment, and  the  other,  that  indirect  taxes 
shall  be  uniform  throughout  the  United 
States.  In  the  Income  Tarn  Cases,  Pollock 
v.  Farmers'  Loan  <£  T.  Co.  157  U.  S.  429, 
39  L.  ed.  759,  15  Sup.  Ct.  Rep.  673,  158  U. 
S.  601,  39  L.  ed.  1108,  15  Sup.  Ct.  Rep.  912, 
the  constitutional  provision  as  to  the  appor- 
tionment of  direct  taxes  was  elaborately 
considered,  and  it  was  held  that  a  tax  on 
the  income  made  up  of  the  rents  of  real  es- 
tate, and  one  on  the  income  from  personal 
property,  were  substantially  direct  taxes 
on  the  real  estate  and  the  personalty.  In 
the  first  of  these  cases,  on  page  581,  L.  ed. 
819,  Sup.  Ct.  Rep.  689,  discussing  the  prin- 
ciples of  constitutional  construction,  the 
chief  justice  said: 

"If  it  be  true  that  by  varying  the  form 
the  substance  may  be  changed,  it  is  not  easy 
to  see  that  anything  would  remain  of  the 
limitations  of  the  Constitution,  or  of  the 
rule  of  taxation  and  representation,  so  care- 
fully recognized  and  guarded  in  favor  of  the 
citizens  of  each  state.  But  constitutional 
provisions  cannot  be  thus  evaded.  It  is  the 
substance,  and  not  the  form,  which  controls, 
as  has  indeed  been  established  by  repeated 
decisions  of  this  court.  Thus,  in  Brown  v. 
Maryland,  12  Wheat.  419,  444,  6  L.  ed.  078, 
687,  it  was  held  that  the  tax  on  the  occupa- 
tion of  an  importer  was  the  same  as  a  tax 
on  imports  and  therefore  void.  And  Chief 
Justice  Marshall  said:  'It  is  impossible  to 
conceal  from  ourselves  that  this  is  varying 
the  form  without  varying  the  substance. 
It  is  treating  a  prohibition  which  is  general 
aa  if  it  were  confined  to  a  particular  mode 
of  doing  the  forbidden  thing.  Ail  must  per- 
ceive that  a  tax  on  the  sale  of  an  article  im- 
ported only  for  sale  is  a  tax  on  the  article 
itself.' 

"In  Weston  ▼.  Charleston,  2  Pet.  449,  7 
L.  *d.  481,  it  was  held  that  a  tax  on  the  in- 
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a  come  of  United  States  securities  was  a  tax 
•  on  the'securitiee  themselves,  and  equally  in- 
admissible. The  ordinance  of  the  city  of 
Charleston  Involved  in  that  ease  was  exceed- 
ingly obscure;  but  the  opinions  of  Mr.  Jus- 
tice Thompson  and  Mr.  Justice  Johnson,  who 
dissented,  make  it  clear  that  the  levy  was 
upon  the  interest  of  the  bonds,  and  not  upon 
the  bonds,  and  they  held  that  it  was  an  in- 
come tax,  and  as  such  sustainable;  but  the 
majority  of  the  court,  Chief  Justice  Mar- 
shall delivering  the  opinion,  overruled  that 
contention. 

"So  in  Dobbins  v.  Erie  County  Comrs.  10 
Pet.  436,  10  L.  ed.  1022,  it  was  decided  that 
the  income  from  an  official  position  could 
not  be  taxed  if  the  office  itself  was  exempt. 

"In  Almy  v.  California,  24  How.  109,  10 
L.  ed.  044,  It  was  held  that  a  duty  on  a  bill 
of  lading  was  the  same  thing  as  a  duty  on 
the  article  which  it  represented;  in  Northern 
O.  R.  Co.  v.  Jackson,  7  Wall.  202,  19  L.  ed. 
88,  that  a  tax  upon  the  interest  payable  on 
bonds  was  a  tax,  not  upon  the  debtor,  but 
upon  the  security ;  and  m  Cook  v.  Pennsyl- 
vania, 97  U.  S.  600,  24  L.  ed.  1016,  that  a 
tax  upon  the  amount  of  sales  of  goods  made 
by  an  auctioneer  was  a  tax  upon  the  goods 
■old. 

"In  Philadelphia  d  8.  Mail  8.  8.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep. 
1118,  and  Leloup  v.  Port  of  Mobile,  127  U. 
8.  040,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  Sup.  Ct  Rep.  1380,  it  was  held  that 
a  tax  on  income  received  from  interstate 
commerce  was  a  tax  upon  the  interstate 
commerce  itself,  and  therefore  unauthorized. 
And  so,  although  it  is  thoroughly  settled 
that  where  by  way  of  duties  laid  on  the 
transportation  of  the  subjects  of  interstate 
commerce,  and  on  the  receipts  derived  thero- 
from,  or  on  the  occupation  or  business  of 
carrying  it  on,  a  tax  is  levied  by  a  state  on 
interstate  commerce,  such  taxation  amounts 
to  a  regulation  of  such  commerce,  and  can- 
not be  sustained,  yet  the  property  in  a  state 
belonging  to  a  corporation,  whether  foreign 
or  domestic,  engaged  in  foreign  or  domestic 
commerce,  may  be  taxed,  and  when  the  tax 
is  substantially  a  mere  tax  on  property,  and 
not  one  imposed  on  the  privilege  of  doing 
interstate  commerce,  the  exaction  may  he 
sustained.  'The  substance,  and  not  the 
shadow,  determines  the  validity  of  the  ex- 
ercise of  the  power.'  Postal  Teleg.  Cable 
Co.  v.  Adams,  165  U.  S.  688,  698,  39  L.  ed. 
311,  316,  5  Inters.  Com.  Rep.  1,  14,  IS  Sup. 
Ct.  Rep.  268,  270,  360." 

In  Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  909,  20  Sup.  Ct.  Rep.  747,  we  consid- 
ered the  qualification  in  the  matter  of  uni- 
gformity.     The  question  presented  was  the 
•validity  of  the  inheritance  tax  imposed  by 
"the  act  oi'June  13,  1898.   30  Stat,  at  L. 
448,  chap.  448.    After  showing  that  the  tax 
was  not  a  direct  tax  within  the  constitution- 
al meaning  of  the  term,  we  examined  the 
objection  that  it  was  not  uniform  through- 
out the  United  States,  and,  after  full  con- 
sideration, held  that  the  uniformity  re- 
quired was  ft  geographical,  and  not  an  in- 


trinsic, uniformity,  and  was  synonymous 
with  the  expression  "to  operate  generally 
throughout  the  United  States."  While  up- 
on some  of  the  questions  in  that  case  there 
was  a  difference  of  opinion,  yet  concerning 
the  construction  of  the  uniformity  clause 
the  justices  who  took  part  in  the  decision 
were  agreed.  After  discussing  the  construc- 
tion of  the  uniformity  clause,  Mr.  Justice 
White,  speaking  for  the  court,  proceeded  to 
show  that  the  tax  in  question  did  not  vio- 
late such  uniformity.  There  was  no  sugges- 
tion that  the  qualification  could  be  disre- 
garded or  limited  in  any  legislation;  the 
opinion  proceeded  upon  the  assumption  that 
the  uniformity  provision  was  an  absolute 
restriction  on  the  power  of  Congress,  and 
the  argument  was  to  demonstrate  that  the 
tax  in  question  in  no  manner  conflicted  with 
either  the  letter  or  spirit  of  such  restriction. 
If  it  had  been  in  the  mind  of  the  court  that 
such  restriction  as  to  uniformity  could  be 
evaded  by  a  mere  change  in  the  form  of  leg- 
islation, the  opinion  could  have  been  less 
elaborate  and  the  difficulties  of  the  case 
largely  avoided. 

We  have  referred  to  these  cases  for  the 
purpose  of  showing  that  the  rule  of  con- 
struction of  grants  of  powers  has  been  also 
applied  when  the  question  was  as  to  restric- 
tions and  limitations.  Other  cases  may  also 
well  be  referred  to  in  this  connection. 

In  Bobbins  v.  Shelby  County  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592,  the  question 
presented  was  whether  an  act  of  the  state 
of  Tennessee,  requiring  "all  drummers  and 
all  persons  not  having  a  regular  licensed 
house  of  business  in  the  taxing  district  [of 
Shelby  county]  offering  for  sale,  or  selling, 
goods,  wares,  or  merchandise  therein  by 
sample,"  to  pay  a  certain  tax  to  the  county 
trustee,  could  be  enforced  as  to  those  drum- 
mers who  were  engaged  simply  in  soliciting 
business  in  the  state  of  Tennessee  in  behalf 
of  citizens  of  other  states.  It  was  held 
that  it  could  not,  that  such  act  of  solicita- 
tion, being  a  matter  of  interstate  commerce, « 
was  therefore  beyond  the  power  of  the  state§ 
to*  regulate.  In  the  opinion,  Mr.  Justice* 
Bradley,  speaking  for  the  court,  said: 

"In  view  of  these  fundamental  principles 
which  are  to  govern  our  decision,  we  may 
approach  the  question  submitted  to  us  in 
the  present  case,  and  inquire  whether  it  is 
competent  for  a  state  to  levy  a  tax  or  im- 
pose any  other  restriction  upon  the  citizens 
or  inhabitants  of  other  states  for  selling 
or  seeking  to  sell  their  goods  in  such  state 
before  they  are  introduced  therein.  Do  not 
such  restrictions  affect  the  very  foundation 
of  interstate  tradet  How  is  a  manufactur- 
er or  a  merchant  of  one  state  to  sell  his 
goods  in  another  state  without,  in  some 
way,  obtaining  orders  therefor?  Must  he 
be  compelled  to  send  them  at  a  venture, 
without  knowing  whether  there  is  any  de- 
mand for  themt  This  may,  undoubtedly, 
be  safely  done  with  regard  to  some  products 
for  which  there  is  always  a  market  and  ft 
demand,  or  where  the  course  of  trade  has 
established   ft  general  and  unlimited  de- 
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mand.  A  raiser  of  farm  produce  in  New 
Jersey  or  Connecticut,  or  a  manufacturer 
of  leather  or  woodenware,  may,  perhaps, 
safely  take  his  goods  to  the  city  of  New  York 
and  be  sure  of  finding  a  stable  and  reliable 
market  for  them.  But  there  are  hundreds, 
perhaps  thousands,  of  articles  which  no  per- 
son would  think  of  exporting  to  another 
state  without  first  procuring  an  order  for 
them.  It  is  true,  a  merchant  or  manufact- 
urer in  one  state  may  erect  or  hire  a  ware- 
house or  store  in  another  state,  in  which  to 
place  his  goods,  and  await  the  chances  of 
being  able  to  sell  them.  But  this  would  re- 
quire a  warehouse  or  store  in  every  state 
with  which  he  might  desire  to  trade.  Sure- 
ly, he  cannot  be  compelled  to  take  this  in- 
convenient and  expensive  course.  In  cer- 
tain branches  of  business  it  may  be  adopted 
with  advantage.  Many  manufacturers  do 
open  houses  or  places  of  business  in  other 
states  than  those  in  which  they  reside,  and 
send  their  goods  there  to  be  kept  on  sale. 
But  this  is  a  matter  of  convenience,  and  not 
of  compulsion,  and  would  neither  suit  Che 
convenience  nor  be  within  the  ability  of 
many  others  engaged  in  the  same  kind  of 
business,  and  would  be  entirely  unsuited  to 
many  branches  of  business.  In  these  cases, 
ethen,  what  shall  the  merchant  or  manufac- 
cturer  do  who  wishes  to  sell  his  goods  in 
•  other  states.  'Must  he  sit  still  in  his  fac- 
tory or  warehouse,  and  wait  for  the  people 
of  those  states  to  come  to  him?  This  would 
be  a  silly  and  ruinous  proceeding. 

"The  only  other  way,  and  the  one,  per- 
haps, which  most  extensively  prevails,  is  to 
obtain  orders  from  persons  residing  or  doing 
business  in  those  other  states.  But  how  is 
the  merchant  or  manufacturer  to  secure 
such  orders  t  If  he  may  be  taxed  by  such 
states  for  doing  so,  who  shall  limit  the  taxT 
It  may  amount  to  prohibition.  To  say  that 
such  a  tax  is  not  a  burden  upon  interstate 
commerce,  is  to  speak,  at  least,  unadvised- 
ly and  without  due  attention  to  the  truth  of 
things."  p.  494,  L.  ed.  696,  Inters.  Com. 
Rep.  47,  Sup.  Ct.  Rep.  694. 

The  scope  of  this  argument  is  that,  in- 
asmuch as  interstate  commerce  can  only  be 
regulated  by  Congress,  and  is  free  from 
state  interference,  state  legislation,  although 
not  directly  prohibiting  interstate  com- 
merce, if  in  substance  and  effect  directly 
casting  a  burden  thereon,  cannot  be  sus- 
tained. Or,  in  other  words,  constitutional 
provisions,  whether  operating  by  way  of 
grant  or  limitation,  are  to  be  enforced  ac- 
cording to  their  letter  and  spirit,  and  can- 
not be  evaded  by  any  legislation  which, 
though  not  in  terms  trespassing  on  the  let- 
ter, yet  in  substance  and  effect  destroy  the 
grant  or  limitation. 

In  Monongahela  Nov.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct  Rep. 
-022,  it  appeared  that  Congress  had  passed 
an  act  authorizing  the  condemnation  of  a 
lock  and  dam  known  as  the  upper  lock  and 
dam  on  the  Monongahela  river,  belonging  to 
the  navigation  company,  with  a  proviso 
"that  in  estimating  the  ram'  to  be  paid  by 
the  United  States  the  franchise  of  said  cor- 


poration to  collect  tolls  shall  not  be  consid- 
ered or  estimated;''  the  idea  being  that  sim- 
ply the  value  of  the  tangible  property  was 
all  that  need  be  paid  for;  and  it  was  held 
that  such  proviso  could  not  be  sustained; 
that  while  the  right  of  condemnation  was 
clear,  it  was  limited  by  the  clause  in  the  5th 
Amendment,  "nor  shall  private  property  be 
taken  for  public  use  without  just  compensa- 
tion," and  that  that  language  required  pay- 
ment of  the  entire  value  of  the  property  of 
which  the  owner  was  deprived;  the  court 
saying: 

"Congress  has  supreme  control  over  th«H 
regulation  of  commerce,  but  if,  in  exercis-* 
ing  that  supreme  control,  it  deems  it*neees« 
sary  to  take  private  property,  then  it  must 
proceed  subject  to  the  limitations  imposed 
by  this  6th  Amendment,  and  can  take  only 
on  payment  of  just  compensation.  The  pow- 
er to  regulate  commerce  is  not  given  in  any 
broader  terms  than  that  to  establish  post- 
offices  and  post  roads;  but  if  Congress 
wishes  to  take  private  property  upon  which 
to  build  a  postoffice,  it  must  either  agree 
upon  a  price  with  the  owner,  or  in  condem- 
nation pay  just  compensation  therefor.  And 
if  that  property  be  improved  under  author- 
ity of  a  charter  granted  by  the  state,  with 
a  franchise  to  take  tolls  for  the  use  of  the 
improvement,  in  order  to  determine  the  just 
compensation  such  franchise  must  be  taken 
into  account.  Because  Congress  has  power 
to  take  the  property,  it  does  not  follow  that 
it  may  destroy  the  franchise  without  com- 
pensation. Whatever  be  the  true  value  of 
that  which  it  takes  from  the  individual  own- 
er must  be  paid  to  him,  before  it  can  be  said 
that  just  compensation  for  the  property  has 
been  made.  And  that  which  is  true  in  re- 
spect to  a  condemnation  of  property  for  a 
postoffice  is  equally  true  when  condemnation 
is  sought  for  the  purpose  of  improving  a 
natural  highway.  Suppose,  in  the  improve- 
ment of  a  navigable  stream  it  was  deemed 
essential  to  construct  a  canal  with  locks,  in 
order  to  pass  around  rapids  or  falls.  Of  the 
power  of  Congress  to  condemn  whatever 
land  may  be  necessary  for  such  canal,  there 
can  be  no  question;  and  of  the  equal  neces- 
sity of  paying  full  compensation  for  all  pri- 
vate property  taken,  there  can  be  as  little 
doubt.  If  a  man's  house  must  be  taken, 
that  must  be  paid  for;  and  if  the  property 
is  held  and  improved  under  a  franchise  from 
the  state,  with  power  to  take  tolls,  that  fran- 
chise must  be  paid  for,  because  it  is  a  sub- 
stantial element  in  the  value  of  the  property 
taken.  So,  coming  to  the  case  before  us, 
while  the  power  of  Congress  to  take  this 
property  is  unquestionable,  yet  the  power  to 
take  is  subject  to  the  constitutional  limita- 
tion of  just  compensation."  p.  336,  L.  ed. 
471,  13  Sup.  Ct.  Rep.  630. 

In  short,  the  court  held  in  that  case  that 
Congress  could  not  by  any  declaration  in  its 
statute  avoid,  qualify,  or  limit  the  special 
restriction  placed  upon  its  power,  but  that  it 
must  be  enforced  according  to  its  letter  and 
spirit  and  to  the  full  extent. 

In  Boyd  v.  United  States,  116  U.  S.  616, 
29  L.  ed.  746,  6  Sup.  Ct  Rep.  624;  the  6th 
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?  Motion  of  the  act  of  June  22,  1874  ( 18  Stat 
at  L.  186,  chap.  391),  which  authorized  a 
court  of  the  United  States  in  revenue  cases, 
on  motion  of  the  district  attorney,  to  require 
the  defendant  or  the  claimant  to  produce  in 
court  his  private  books,  invoices,  and  papers, 
or  else  that  the  allegations  of  the  attorney 
as  to  their  contents  should  be  taken  as  con- 
fessed, was  held  unconstitutional  and  void 
as  applied  to  an  action  for  penalties  or  to 
establish  a  forfeiture  of  the  party's  goods, 
because  repugnant  to  the  4th  and  6th 
Amendments  to  the  Constitution.  The  ease 
is  significant,  for  the  statute  was  not  so 
much  in  conflict  with  the  letter  as  with  the 
spirit  of  the  restrictive  clauses  of  those 
Amendments,  and  in  respect  to  this  the  court 
■aid: 

"Though  the  proceeding  in  question  is  de- 
vested of  many  of  the  aggravating  incidents 
of  actual  search  and  seizure,  yet,  as  before 
■aid,  it  contains  their  substance  and  essence, 
and  effects  their  substantial  purpose.  It 
may  be  that  it  is  the  obnoxious  thing  in  its 
mildest  and  least  repulsive  form ;  but  illegit- 
imate and  unconstitutional  practices  get 
their  first  footing  in  that  way,  namely,  by 
silent  approaches  and  slight  deviations  from 
legal  modes  of  procedure.  This  can  only  be 
obviated  by  adhering  to  the  rule  that  con- 
stitutional provisions  for  the  security  of 
person  and  property  should  be  liberally  con- 
strued. A  close  and  literal  construction  de- 
prives them  of  half  their  efficacy,  and  leads 
to  gradual  depreciation  of  the  right,  as  if  it 
consisted  more  in  sound  than  in  substance. 
It  is  the  duty  of  courts  to  be  watchful  for 
the  constitutional  rights  of  the  citizen,  and 
against  any  stealthy  encroachments  there- 
on. Their  motto  should  be  obata  princi- 
pUs."  p.  635,  29  L.  ed.  753,  6  Sup.  Ct  Rep. 
635. 

On  the  other  hand,  Pace  v.  Bwgesa,  92  U. 
8.  372,  23  L.  ed.  657,  is  cited  as  an  author- 
ity against  these  conclusions;  but  an  exami- 
nation of  the  case  shows  that  this  is  a  mis- 
take. The  act  of  1808  (15  Stat,  at  L.  125, 
chap.  186),  imposed  certain  taxes  on  the 
manufacture  of  tobacco  for  consumption  or 
use,  required  as  evidence  of  the  payment  of 
such  taxes  the  affixing  of  revenue  stamps  to 
the  packages,  and  forbade  the  removal  of  any 
tobacco  from  the  factory  without  payment 
of  the  taxes  and  affixing  of  the  stamps.  It 
N  further  provided  that  tobacco  might  be 
©  manufactured  for  export  and  exported  with- 
•  out  payment  of  any  tax.  Sections  73 'and 
74.  page  157,  are  the  sections  making  provi- 
sion for  such  export,  and  authorized  the  re- 
moval of  the  tobacco  from  the  manufactory 
to  certain  designated  warehouses  at  ports 
of  entry  upon  the  giving  of  suitable  bonds. 
The  latter  part  of  {  74  reads: 

"All  tobacco  and  snuff  intended  for  export, 
before  being  removed  from  the  manufactory, 
shall  have  affixed  to  each  package  an  en- 
graved stamp  indicative  of  such  intention, 
to  be  provided  and  furnished  to  the  several 
collectors,  as  in  the  case  of  other  stamps, 
and  to  be  charged  to  them  and  accounted  for 
in  the  same  manner;  and  for  the  expense 
attending  the  providing  and  affixing  snch 


stamps,  twenty-five  cents  for  each  package 
so  stamped  shall  be  paid  to  the  collector  oa 
making  the  entry  for  such  transportation." 

This  act  was  amended  in  1872  (17  Stat, 
at  L.  230,  chap.  315),  the  amendments  to  iS 
73  and  74  being  found  on  page  254 ;  but  they 
have  no  bignificanee  in  respect  to  the  pres- 
ent question.  Now,  it  was  the  cost  of  those 
removal  stamps  which  was  complained  of  as 
in  conflict  with  the  constitutional  provision 
against  a  tax  or  duty  upon  exports,  but  the 
contention  was  overruled,  the  court  saying 
(pp.  374,  375,  376,  L.  ed.  658,  659) : 

"The  plaintiff  contends  that  the  charge  for 
the  stamps  required  to  be  placed  on  packages 
of  manufactured  tobacco  intended  for  ex- 
portation was  and  is  a  duty  on  exports, 
within  the  meaning  of  that  clause  in  the 
Constitution  of  the  United  States  which  de- 
clares that  *no  tax  or  duty  shall  be  laid  on 
articles  exported  from  any  state.'  But  it 
is  manifest  that  such  was  not  its  character 
or  object.  The  stamp  was  intended  for  no 
other  purpose  than  to  separate  and  identify 
the  tobacco  which  the  manufacturer  desired 
to  export,  and  thereby,  instead  of  taxing  it, 
to  relieve  it  from  the  taxation  to  which  oth- 
er tobacco  was  subjected.  It  was  a  means 
devised  to  prevent  fraud  and  secure  the 
faithful  carrying  out  of  the  declared  intent 
with  regard  to  the  tobacco  so  marked. 
.  .  .  We  know  how  next  to  impossible  it 
is  to  prevent  fraudulent  practices  wherever 
the  internal  revenue  is  concerned;  and  the 
pretext  of  intending  to  export  such  an  arti- 
cle as  manufactured  tobacco  would  open  the* 
widest  door  to  such  practices,  if  the  greatest  * 
strictness  and*precaution  were  not  observed.  * 
The  proper  fees  accruing  in  the  due  admin- 
istration of  the  laws  and  regulations  neces- 
sary to  be  observed  to  protect  the  govern- 
ment from  imposition  and  fraud  likely  to  be 
committed  under  pretense  of  exportation 
are  in  no  sense  a  duty  on  exportation.  They 
are  simply  the  compensation  given  for  serv- 
ices properly  rendered.  The  rule  by  which 
they  are  estimated  may  be  an  arbitrary  one; 
but  an  arbitrary  rule  may  be  more  conve- 
nient and  less  onerous  than  any  other  which 
can  be  adopted.  The  point  to  guard  against 
is  the  imposition  of  a  duty  under  the  pretext 
of  fixing  a  fee.  In  the  case  under  considera- 
tion, having  due  regard  to  that  latitude  of 
discretion  which  the  legislature  is  entitled 
to  exercise  in  the  selection  of  the  means  for 
attaining  a  constitutional  object,  we  cannot 
say  that  the  charge  imposed  is  excessive,  or 
that  it  amounts  to  an  infringement  of  the 
constitutional  provision  referred  to.  We 
cannot  say  that  it  is  a  tax  or  duty  instead 
of  what  it  purports  to  be,  a  fee  or  charge  for 
the  employment  of  that  instrumentality 
which  the  circumstances  of  the  case  render 
necessary  for  the  protection  of  the  govern- 
ment. 

"One  cause  of  difficulty  in  the  case  arise* 
from  the  use  of  stamps  as  one  of  the  means 
of  segregating  and  identifying  the  property 
intended  to  be  exported.  It  is  the  form  in 
which  many  taxes  and  duties  are  imposed 
and  liquidated;  stamps  being  seldom  used 
except  for  the  purpose  of  levying  a  duty  or 
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tax.  But  we  must  regard  things  rather 
than  names.  A  stamp  may  be  used,  and,  in 
the  case  before  us  we  think  it  is  used,  for 
quite  a  different  purpose  from  that  of  im- 
posing a  lux  or  duty;  indeed,  it  is  used  for 
the  very  contrary  purpose, — that  of  securing 
exemption  from  a  tax  or  duty.  Tbe  stamps 
required  by  recent  laws  to  be  affixed  to  all 
agreements,  documents,  and  papers,  and  to 
different  articles  of  manufacture,  were  real- 
ly and  in  truth  taxes  and  duties,  or  evi- 
dences of  the  payment  of  taxes  and  duties, 
and  were  intended  as  such.  The  stamp  re- 
quired to  be  placed  on  gold  dust  exported 
from  California  by  a  law  of  that  state  was 
clearly  an  export  tax,  as  this  court  decided 
in  the  case  of  Almy  v.  California,  24  How. 
160,  16  L.  ed.  644.    In  all  such  cases  no  one 

£  could  entertain  a  reasonable  doubt  on  the 

ee  subject." 

*  *  Obviously,  this  opinion,  taken  as  a  whole, 
makes  against,  rather  than  in  favor  of,*  the 
contention  of  counsel  for  the  government. 
Its  argument  is  to  the  effect  that  the  stamp 
required  was  in  no  proper  sense  a  tax  for 
revenue;  that  there  was  no  burden  of  any 
kind  on  the  export;  that  it  was  something 
to  facilitate,  rather  than  to  hinder,  exports; 
that  it  was  only  a  means  of  identification 
and  to  enable  parties  to  remove  their  tobacco 
from  the  manufactory  to  the  warehouse,  and 
that  the  sum  demanded  was  simply  a  matter 
of  compensation  for  services  rendered.  The 
statute  itself  declared  that  the  25  cents  was 
to  be  paid  "for  the  expense  attending  the 
providing  and  affixing"  of  the  stamps.  This 
clearly  excludes  the  idea  that  any  tax  or 
duty  was  intended  to  be  imposed,  and  the 
opinion  notes  the  fact  that  the  difficulty 
arises  because  ordinarily  stamps  are  used 
for  the  purpose  of  duty  or  tax,  says  that  we 
must  always  regard  things  rather  than 
names,  and  that  this  stamp  was  not  used 
for  the  purpose  of  tax  or  duty,  but  only  for 
identification  and  to  prevent  frauds  on  the 
government.  If  it  had  been  supposed  that 
a  stamp  tax  could  properly  be  charged,  the 
line  of  argument  would  have  been  entirely 
different.  In  the  case  before  us  the  stamp 
is  distinctly  for  the  purpose  of  revenue,  and 
not  by  way  of  compensation  for  services  ren- 
dered, so  that  the  question  is  whether  reve- 
nue can  be  collected  from  exports  by  chang- 
ing the  form  of  the  tax  from  a  tax  on  the 
article  exported  to  a  tax  on  the  bill  of  lad- 
ing which  evidences  the  export. 

Again,  it  is  said  that  if  this  stamp  duty 
on  foreign  bills  of  lading  cannot  be  sustained 
it  will  follow  that  tonnage  taxes  and  stamp 
duties  on  manifests  must  also  fall.  The 
validity  of  such  taxes  is  not  before  ns  for 
determination,  and  therefore  we  must  decline 
to  express  any  opinion  thereon,  and  yet  it 
may  be  not  improper  to  say  that,  even  if  the 
suggested  result  should  follow,  it  furnishes 
no  reason  for  not  recognizing  that  which,  in 
our  judgment,  is  the  true  construction  of  the 
constitutional  limitation.  Mingling  in  one 
statute  two  or  three  unconstitutional  taxes 
cannot  be  held  operative  to  validate  either 
one,  and  if  the  reasoning  we  have  stated  and 
followed  in  reaching  the  conclusion  in  this 
21  S.  C— 42. 


ease  shall  also  lead  to  the  result  that  such  I 
taxes  arfinvalid,  it  of  itself  does  not  weak-  * 
en  the  force  of  the  reasoning  or  justify  us 
in  departing  from  its  conclusions.  But  we 
may  be  permitted  to  suggest,  without  decid- 
ing, that  there  may  be  a  valid  difference  as 
indicated  by  the  decisions  of  this  court  in  re- 
spect to  interstate  commerce.  It  has  been 
distinctly  held  that  no  state  could  by  a  li- 
cense or  otherwise  impose  a  burden  on  the 
business  of  interstate  commerce.  Pickard 
v.  Pullman  /southern  Oar  Co.  117  U.  S.  34, 
29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635,  and  cases 
cited  in  the  opinion.  And  yet  that  decision 
was  followed  by  decisions  that  it  might  tax 
the  vehicles  and  property  employed  in  inter- 
state commerce  so  long  and  so  far  as  they 
were  a  part  of  the  property  of  the  state. 
Pullman's  Palaoe  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com. 
Rep.  595,  11  Sup.  Ct  Rep.  876,  and  cases 
cited  in  the  opinion.  This  difference  may 
have  significance  in  respect  to  these  other 
taxes.  As  heretofore  said,  we  do  not  decide 
the  question,  but  only  make  these  sugges- 
tions to  indicate  that  the  matter  has  been 
considered. 

Another  matter  pressed  upon  our  atten- 
tion, which  deserves  and  has  received  care- 
ful consideration,  is  the  practical  construc- 
tion of  this  constitutional  provision  by  legis- 
lative action.  On  July  6,  1797,  an  act  was 
passed  entitled,  "An  Act  Laying  Duties  on 
Stamped  Vellum,  Parchment,  and  Paper" 
(1  Stat,  at  L.  527,  chap.  11),  which  con- 
tained this  clause : 

"Any  note  or  bill  of  lading,  for  any  goods 
or  merchandise  to  be  exported,  if  from  one 
district  to  another  district  of  the  United 
States,  not  being  in  the  same  state,  ten 
cents ;  if  to  be  exported  to  any  foreign  port 
or  place,  twenty-five  cents,"  etc  p.  528. 

This  was  changed  by  the  act  of  February 
28,  1799  (1  Stat,  at  L.  622,  chap.  17),  but 
only  as  to  the  amount.  On  April  6,  1802  (2 
Stat,  at  L.  148,  chap.  19),  a  repealing  act 
was  passed.  Again,  on  July  1,  1862  (12 
Stat,  at  L.  432,  chap.  119),  a  similar  stamp 
duty  was  imposed  on  foreign  bills  of  lading, 
which  was  continued  by  the  act  of  June  30, 
1864  (13  Stat,  at  L.  218,  291,  chaps.  172, 
173),  finally  repealed  by  the  act  of  June  0, 
1872  (17  Stat  at  L.  230,  256,  chap.  315), 
and  then  followed  the  act  in  question.  In 
Knowlton  v.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct  Rep.  747,  in  which  the  in- 
heritance tax  was  considered,  the  signifi- 
cance of  this  practical  construction  by  legis- 
lative action  was  referred  to,  and  on  pages 
56,  57,  L.  ed.  976,  Sup.  Ct  Rep.  753,  754, 
we  said:  t. 

"The  act  of  1797,  which  ordained  legacy g 
taxes,  was  adopted*at  a  time  when  the  found-  • 
ers  of  our  government  and  framers  of  our 
Constitution  were  actively  participating  in 
public  affairs,  thus  giving  a  practical  con- 
struction to  the  Constitution  which  they 
had  helped  to  establish.  Even  the  then 
members  of  the  Congress  who  had  not  been 
delegates  to  the  convention  which  framed  the 
Constitution  must  have  had  a  keen  apprecia- 
tion of  the  influences  which  had  shaped  the 
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Constitution  and  the  restrictions  which  it 
embodied,  since  all  questions  which  related 
to  the  Constitution  and  its  adoption  must 
have  been,  at  that  early  date,  vividly  im- 
pressed on  their  minds.  It  would,  under 
these  conditions,  be  indeed  surprising  if  a 
tax  should  have  been  levied  without  question 
upon  objects  deemed  to  be  beyond  the  grasp 
of  Congress  because  exclusively  within  state 
authority.  It  is,  moreover,  worthy  of  re- 
mark that  similar  taxes  have  at  other  pe- 
riods and  for  a  considerable  time  been  en- 
forced; and  although  their  constitutionality 
was  assailed  on  other  grounds  held  unsound 
by  this  court,  the  question  of  the  want  of  au- 
thority of  Congress  to  levy  a  tax  on  inherit- 
ances and  legacies  was  never  urged  against 
the  acts  in  question." 

And  again,  when  the  construction  of  the 
uniformity  clause  was  being  considered  (p. 
92,  L.  ed.  990,  Sup.  Ct.  Rep.  767) : 

"But  one  of  the  most  satisfactory  answers 
to  the  argument  that  the  uniformity  re- 
quired by  the  Constitution  is  the  same  as  the 
equal  and  uniform  clause  which  has  since 
been  embodied  in  so  many  of  the  state  consti- 
tutions, results  from  a  review  of  the  practice 
under  the  Constitution  from  the  beginning. 
From  the  very  first  Congress  down  to  the 
present  date,  in  laying  duties,  imposts,  and 
excises,  the  rule  of  inherent  uniformity,  or, 
in  other  words,  intrinsically  equal  and  uni- 
form taxes,  has  been  disregarded,  and  the 
principle  of  geographical  uniformity  con- 
sistently enforced." 

That  was  not  the  first  case  in  which  this 
matter  has  been  considered  by  this  court.  On 
the  contrary,  it  has  been  often  presented. 
k  See  in  the  margin  a  partial  list  of  cases  in 
ec  which  the  subject  has  been  discussed.f  An 
*  examination  of  the  opinions  *in  those  cases 
will  disclose  that  they  may  be  grouped  in 
three  classes:    First,  those  in  which  the 
court,  after  seeking  to  demonstrate  the  va- 
lidity or  the  true  construction  of  a  statute, 
has  added  that,  if  there  were  doubt  in  ref- 


erence thereto,  the  practical  construction 
placed  by  Congress  or  the  department 
charged  with  the  execution  of  the  statute 
was  sufficient  to  remove  the  doubt;  second, 
those  in  which  the  court  has  either  stated 
or  assumed  that  the  question  was  doubtful, 
and  has  rested  its  determination  upon  the 
fact  of  a  long-continued  construction  by  the 
officials  charged  with  the  execution  of  the 
statute;  and,  third,  those  in  which-the  court, 
noticing  the  fact  of  a  long-continued  con- 
struction, has  distinctly  affirmed  that  such 
construction  cannot  control  when  there  is  no 
doubt  as  to  the  true  meaning  of  the  statute. 

The  first  class  is  illustrated  by  Cohen  t. 
Virginia,  6  Wheat  264,  5  L.  ed.  257.  There 
the  question  presented  was  the  jurisdiction 
of  this  court  over  proceedings  by  indictment 
in  a  state  court  for  a  violation  of  a  state 
statute.  In  an  elaborate  argument  Chief 
Justice  Marshall  sustained  the  jurisdiction, 
and  then  added  (p.  418,  L.  ed.  294) : 

"Great  weight  has  always  been  attached^ 
and  very  rightly  attached,  to  contemporaae-es 
ous  exposition.    No  question,  it  is'believed,* 
has  arisen  to  which  this  principle  applies 
more  unequivocally  than  to  that  now  under 
consideration." 

And  in  support  of  that  referred  to  the 
writings  in  the  Federalist,  which  were  pre- 
sented before  the  adoption  of  the  Constitu- 
tion, and  were  generally  recognized  as  pow- 
erful arguments  in  its  favor;  also  to  the  ju- 
diciary act  of  1789  (1  Stat  at  L.  73,  chap. 
20) ,  tiie  decisions  of  this  court,  and  the  as- 
sent of  the  courts  of  several  states  thereto, 
saying  (p.  421,  L.  ed.  295)  : 

"This  concurrence  of  statesmen,  of  legis- 
lators, and  of  judges  in  the  same  construc- 
tion of  the  Constitution  may  justly  inspire 
some  confidence  in  that  construction." 

Again,  in  United  States  v.  State  Bank,  6 
Pet.  29,  89,  8  L.  ed.  308,  311,  Mr.  Justice 
Story,  in  like  manner,  said: 

"It  is  not  unimportant  to  state  that  the  con- 
struction which  we  have  given  to  the  terms 


tStuart  v.  Laird,  1  Cranch,  299,  2  L.  ed.  115 ; 
Martin  v.  Hunter.  1  Wheat.  804,  831.  4  L.  ed.  97, 
109;  Cohen  v.  Virginia,  6  Wheat.  264,  418,  5 
L.  ed.  257,  294 ;  Edwards  v.  Darby,  12  Wheat. 
200,  210,  6  L.  ed.  G03,  604;  United  States  v. 
State  Bank,  6  Pet.  29,  89,  8  L.  ed.  808,  811; 
United  States  v.  Hacdanlel,  7  Pet.  1,  15,  8  L. 
ed.  587,  592;  Prlgg  v.  Pennsylvania,  16  Pet. 
639,  10  L.  ed.  1060 ;  Union  Ins.  Co.  v.  Hoge,  21 
How.  35,  60,  16  L.  ed.  61,  68 ;  United  States  v. 
Alexander,  12  Wall.  177,  181,  tub  nom.  United 
States  v.  Mayes,  20  L.  ed.  381,  382 ;  Peabody  ▼. 
Stark,  16  Wall.  240,  243,  sub  nom.  Peabody  v. 
Draugbn,  21  L.  ed.  311,  313;  Dollar  Bar.  Bank 
v.  United  States,  19  Wall.  227,  237,  22  L.  ed. 
80,  81 :  Smythe  v.  Fiske,  23  Wall.  874,  882,  28 
L.  ed.  47.  49 ;  United  States  v.  Moore,  95  U.  8. 
760,  763,  24  L.  ed.  588.  589 :  Swift  *  C.  *  B. 
Co.  v.  United  States,  105  U.  S.  691,  695,  26  L. 
L.  ed.  1108,  1109;  Hahn  v.  United  States,  107 
U.  S.  402,  406.  27  L.  ed.  527,  628,  2  Sup.  Ct 
Rep.  494 ;  United  States  v.  Graham,  110  U.  8. 
219,  221,  28  L.  ed.  126,  8  Sup.  Ct.  Bep.  682; 
Bnrrow-Glles  Lithographic  Co.  v.  Barony,  111 
U.  8.  53,  57,  28  L.  ed.  849,  851,  4  Snp.  Ct.  Bep. 
279;  Brown  v.  United  States,  118  U.  S.  568, 
671,  28  L.  ed.  1079,  1080,  8  Snp.  Ct.  Bep.  648 ; 
Cooper  Mfg.  Co.  v.  Ferguson,  118  U.  8.  T37,  788, 
28  L.  ed.  1187,  1188,  S  Sup.  Ct  Bep.  789 ;  The 


Laura,  114  U.  8.  411,  416,  tub  nom.  Pollock  v. 
Bridgeport  8.  B.  Co.  29  L.  ed.  147,  148,  5  Sup. 
Ct.  Rep.  881;  United  States  v.  Phllbrlck,  120 
U.  S.  52,  59,  80  L.  ed.  569,  561,  7  Sap.  Ct.  Rep. 
413 ;  United  States  v.  Hill,  120  U.  3.  169,  182, 
30  L.  ed.  627,  632,  7  Sup.  Ct.  Rep.  510 ;  United 
States  ▼.  Johnston,  124  U.  &  236,  253,  81  L.  ed. 
869,  896,  8  Sup.  Ct.  Rep.  446;  Robertson  T. 
Downing,  127  U.  8.  607,  613,  32  L.  ed.  269, 
271,  8  Sup.  Ct  Rep.  1328 ;  Merrltt  v.  Cameron, 
137  U.  S.  542,  652,  34  L.  ed.  772,  776,  11  Sap. 
Ct.  Rep.  174 ;  Schell  v.  Fauche,  138  U.  8.  662, 
670,  34  L.  ed.  1040,  1042,  11  Sup.  Ct  Rep.  876; 
United  8tates  v.  Alabama  O.  S.  R.  Co.  142  U. 
S.  615,  621,  86  L.  ed.  1184,  1136,  12  Bap.  Ct 
Rep.  806;  McPherson  v.  Blacker,  146  U.  8.  1, 
86  L.  ed.  869,  13  Sup.  Ct  Rep.  3 ;  United  States 
v.  Tanner,  147  U.  S.  661,  663,  37  L.  ed.  321, 
822,  13  Sup.  Ct.  Rep.  436:  United  States  v. 
Union  P.  R.  Co.  148  U.  S.  562,  672,  37  L.  ed. 
560,  563,  13  Slip.  Ct  Rep.  724  ;  United  States 
v.  Alger,  152  U.  S.  384,  397,  38  L.  ed.  488,  14 
Sup.  Ct  Rep.  686;  Webster  v.  Luther,  168  U. 
8.  381,  842,  41  L.  ed.  179,  182,  16  Snp.  Ct  Bep. 
963 ;  Wisconsin  C.  R.  Co.  v.  United  States,  164 
U.  8.  190,  206,  41  L.  ed.  899,  404,  17  Sup.  Ct 
Rep.  45 ;  Hewitt  v.  Bchults,  180  U.  8.  189-156, 
46  L.  ed.  — ,  21  Sap.  Ct  Bep.  809. 
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of  the  act  ia  that  which  is  understood  to 
have  been  practically  acted  upon  by  the  gov- 
ernment, aa  well  as  by  individuals,  ever  since 
its  enactment.  Many  estates,  as  well  of  de- 
ceased persons,  as  of  persons  insolvent  who 
have  made  general  assignments,  have  been 
settled  upon  the  footing  of  its  correctness. 
A  practice  so  long  and  so  general  would,  of 
itself,  furnish  strong  grounds  for  a  liberal 
construction,  and  could  not  now  be  disturbed 
without  introducing  a  train  of  serious  mis- 
chiefs. We  think  the  practice  was  founded 
in  the  true  exposition  of  the  terms  and  in- 
tent of  the  act,  but  if  it  were  susceptible  of 
some  doubt,  so  long  an  acquiescence  in  it 
would  justify  us  in  yielding  to  it  as  a  safe 
and  reasonable  exposition.'' 

In  the  second  class  may  be  placed  Stuart 
T.  Laird,  1  Cranch,  269,  2  L.  ed.  115;  Bur- 
row-Oiles  Lithographic  Co.  v.  Barony,  111  U. 
8.  63,  28  L.  ed.  349,  4  Sup.  Ok  Rep.  270,  in 
which  last  case  Mr.  Justice  Miller,  speaking 
for  the  court,  used  this  language  (p.  67,  L. 
ed.  351,  Sup.  Ct  Rep.  381). 

"The  construction  placed  upon  the  Consti- 
tution by  the  first  set  of  1790,  and  the  act 
of  1802,  by  the  men  who  were  contemporary 
with  its  formation,  many  of  whom  were 
members  of  the  convention  which  framed  it, 
is  of  itself  entitled  to  very  great  weight,  and 
when  it  is  remembered  that  the  rights  thus 
established  have  not  been  disputed  during  a 
period  of  nearly  a  century,  it  is  almost  con- 
elusive." 

See  also  The  Laura,  114  U.  S.  411,  tub 
©  nom.  Pollock  v.  Bridgeport  8.  B.  Co.  29  L. 
g  ed.  147,  6  Sup.  Ct.  Rep.  881 ;  United  State*  v. 
•  Philbrick,  120  U.  S.  52,  69,  30  L.  ed.  569, 
601,  7  Sup.  Ct  Rep.  413;  United  States  v. 
Hill,  120  U.  S.  169,  182,  30  L.  ed.  627,  632, 
7  Sup.  Ct.  Rep.  510;  Robertson  v.  Downing, 
127  U.  S.  607,  613,  32  L.  ed.  209,  271,  8  Sup. 
Ct  Rep.  1328;  and  Schett  v.  Fauche,  138  U. 
S.  662,  572,  34  L.  ed.  1040,  1043,  11  Sup.  Ct 
Rep.  376,  380,  in  which  it  was  said: 

"In  all  cases  of  ambiguity,  the  contempo- 
raneous construction,  not  only  of  the  courts, 
but  of  the  departments,  and  even  of  the  offi- 
cials whose  duty  it  is  to  carry  the  law  into 
effect,  is  universally  held  to  be  controlling." 

The  third  class  is  the  largest  While  the 
language  used  by  the  several  justices  an- 
nouncing the  opinions  in  these  cases  is  not 
the  same,  the  thought  is  alike.  Thus,  in 
Swift  A  CAB.  Co.  v.  United  States,  105  U. 
S.  601,  695,  26  L.  ed.  1108,  1109,  Mr.  Justice 
Matthews  said: 

"The  rule  which  gives  determining  weight 
to  contemporaneous  construction  put  upon 
a  statute  by  those  charged  with  its  execution 
applies  only  in  cases  of  ambiguity  and 
doubt" 

In  United  States  v.  Graham,  110  U.  S. 
210,  221,  28  L.  ed.  126,  3  Sup.  Ot  Rep.  682, 
683,  Chief  Justice  Waite  thus  stated  the 
law: 

"Such  being  the  ease  it  matters  not  what 
the  practice  of  the  departments  may  have 
been  or  how  long  continued,  for  it  can  only 
be  resorted  to  in  aid  of  interpretation,  and 
'it  is  not  allowable  to  interpret  what  has  no 
need  of  interpretation.'   If  there  were  am- 


biguity or  doubt  then  such  a  practice,  begun 
so  early  and  continued  so  long,  would  be  in 
the  highest  degree  persuasive,  if  not  abso- 
lutely controlling  in  its  effect  But  with 
language  clear  and  precise,  and  with  its 
meaning  evident  there  is  no  room  for  con- 
struction, and  consequently  no  need  of  any- 
thing to  give  it  aid.  The  cases  to  this  ef- 
fect are  numerous." 

In  United  States  v.  Tanner,  147  U.  S.  661, 
003,  37  L.  ed.  321,  322,  13  Sup.  Ct  Rep.  436, 
437,  it  was  said  by  Mr.  Justice  Brown : 

"If  it  were  a  question  of  doubt,  the  con- 
struction given  to  this  clause  prior  to  Octo- 
ber, 1885,  might  be  decisive;  but,  as  it  is 
clear  to  us  that  this  construction  was  errone- 
ous, we  think  it  is  not  too  late  to  overrule  it 
United  States  v.  Graham,  110  U.  S.  210,  28 
L.  ed.  120,  3  Sup.  Ct  Rep.  582 ;  Swift  <&  0.  <t 
B.  Co.  v.  United  States,  105  U.  S.  691,  26  L. 
ed.  1108.  It  is  only  in  oases  of  doubt  that 
the  construction  given  to  an  act  by  the  de- 
partment charged  with  the  duty  of  enforcing 
it  becomes  material." 

In  United  States  v.  Alger,  162  U.  S.  384, 
397,  38  L.  ed.  488,  14  Sup.  Ct.  Rep.  635,  Mr.* 
Justice  Gray  used  this  language:  & 
•"If  the  meaning  of  that  act  were  doubtful,* 
its  practical  construction  by  the  Navy  De- 
partment would  be  entitled  to  great  weight 
But  as  the  meaning  of  the  statute,  as  ap- 
plied to  these  cases,  appears  to  this  court  to 
be  perfectly  clear,  no  practice  inconsistent 
with  that  meaning  can  have  any  effect." 

In  Webster  v.  Luther,  163  U.  S.  331,  342, 
41  L.  ed.  179,  182,  16  Sup.  Ct  Rep.  963,  967, 
Mr.  Justice  Harlan  stated  the  rule  in  these 
words: 

"The  practical  construction  given  to  an 
act  of  Congress  fairly  susceptible  of  differ- 
ent constructions,  by  one  of  the  executive  de- 
partments of  the  government,  is  always  enti- 
tled to  the  highest  respect  and  in  doubtful 
cases  should  be  followed  by  the  courts,  espe- 
cially when  important  interests  have  grown 
up  under  the  practice  adopted.  Bate  Re- 
frigerating Co.  v.  Suleberger,  157  U.  S.  1,  34, 

39  L.  ed.  601,  610,  15  Sup.  Ct  Rep.  608; 
United  States  v.  Bealey,  160  U.  S.  136,  141, 

40  L.  ed.  309,  371,  16  Sup.  Ct  Rep.  247.  But 
this  court  has  often  said  that  it  will  not  per- 
mit the  practice  of  an  executive  department 
to  defeat  the  obvious  purpose  of  a  statute." 

From  this  resumi  of  our  decisions  it  clear- 
ly appears  that  practical  construction  is  re- 
lied upon  only  in  cases  of  doubt.  We  have 
referred  to  it  when  the  construction  seemed 
to  be  demonstrable,  but  then  only  in  response 
to  doubts  suggested  by  counsel.  Where 
there  was  obviously  a  matter  of  doubt  we 
have  yielded  assent  to  the  construction 
placed  by  those  having  actual  charge  of  the 
execution  of  the  statute,  but  where  there  was 
no  doubt  we  have  steadfastly  declined  to  rec- 
ognize any  force  in  practical  construction. 
Thus,  before  any  appeal  can  be  made  to  prac- 
tical construction,  it  must  appear  that  the 
true  meaning  is  doubtful. 

We  have  no  disposition  to  belittle  the  sig- 
niSance  of  this  matter.  It  is  always  enti- 
tled to  careful  consideration,  and  in  doubtful 
oases  will,  as  we  have  shown,  often  turn  the 
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scale;  bat  when  the  meaning  and  scope  of  a 
constitutional  provision  are  clear  it  cannot 
be  overthrown  by  legislative  action,  although 
several  times  repeated  and  never  before  chal- 
lenged. It  will  be  perceived  that  these 
stamp  duties  have  been  in  force  during  only 
three  periods:  First,  from  1797  to  1802; 
second,  from  1862  to  1872;  and,  third,  corn- 
el mencing  with  the  recent  statute  of  1898.  It 
JJ  must  be  borne  in  mind  also  in  respect  to  this 

*  matter,  that  during  the  first  period  exports 
were  limited  and  the  amount  of  the  stamp 
duty  was  small,  and  that  during  the  second 
period  we  were  passing  through  the  stress  of 
a  great  civil  war,  or  endeavoring  to  carry  its 
enormous  debt;  so  that  it  is  not  strange  that 
the  legislative  action  in  this  respect  passed 
unchallenged.  Indeed,  it  is  only  of  late 
years,  when  the  burdens  of  taxation  are  in- 
creasing by  reason  of  the  great  expenses  of 
government,  that  the  objects  and  modes  of 
taxation  have  become  a  matter  of  special 
scrutiny.    But  the  delay  in  presenting  these 

?[uestions  is  no  excuse  for  not  giving  them 
ull  consideration  and  determining  them  in 
accordance  with  the  true  meaning  of  the 
Constitution. 

Without  enlarging  further  on  these  mat- 
ters, we  are  of  opinion  that  a  stamp  tax  on 
a  foreign  bill  of  lading  is  in  substance  and 
effect  equivalent  to  a  tax  on  the  articles  in- 
eluded  in  that  bill  of  lading,  and  therefore  a 
tax  or  duty  on  exports,  and  in  conflict  with 
the  constitutional  prohibition.  The  judg- 
ment of  the  District  Court  will  be  reverted, 
and  the  case  remanded,  with  instructions  to 
grant  a  new  trial. 

Mr.  Justice  Harlan  (with  whom  con- 
curred Mr.  Justice  Gray,  Mr.  Justice 
White  and  Mr.  Justice  MoKenna)  dis- 
senting: 

By  the  act  of  June  13th,  1898,  chap.  448, 
imposing  certain  stomp  duties,  it  was  de- 
clared that  there  should  be  levied,  collected, 
and  paid  the  sum  of  ten  cents  "for  and  in 
respect  of  the  vellum,  parchment,  or  paper 
upon  which  .  .  .  ehall  be  written  or 
printed  by  any  person  or  persons  or  party 
who  shall  make,  sign,  or  issue  the  same,  or 
for  whose  use  or  benefit  the  same  shall  be 
made,  signed,  or  issued,  .  .  .  bills  of 
lading  or  receipt  (other  than  charter  party) 
for  any  goods,  merchandise,  or  effects  to  be 
exported  from  a  port  or  place  in  the  United 
States  to  any  foreign  port  or  place.  .  .  . 
Provided,  That  the  stamp  duties  imposed  by 
the  foregoing  schedule  on  manifests,  bills  of 
lading,  and  passage  tickets  shall  not  apply 
to  steamboats  or  other  vessels  plying  be- 
tween ports  of  the  United  States  and  ports 
in  British  North  America."  30  Stat  at  L. 
eg  448,  451,  458,  459,  402,  Si  6  and  24,  schedule 

*  A 
CO 

*  'It  is  contended  that  this  stamp  duty  is 
forbidden  by  the  clause  of  the  Constitution 
declaring  that  "no  tax  or  duty  shall  be  laid 
on  any  articles  exported  from  any  state" 
(art.  1,  i  9) ;  and  that  the  stamp  duty  here 
in  question  was,  within  the  meaning  of  that 
instrument,  a  tax  or  duty  on  the  wheat  re- 
ceived by  the  Northern  Pacific  Railway  Com* 


pany  to  be  carried  from  Minnesota  to  Liver- 
pool, and  for  which  the  company  issued  its 
bill  of  lading. 

We  are  of  opinion  that  this  contention 
cannot  be  sustained  without  departing  from 
a  rule  of  constitutional  construction  by 
which  this  court  has  been  guided  since  the 
foundation  of  the  government.  Let  us  Bee  to 
what  extent  Congress  has  exercised  the  pow- 
er now  held  not  to  belong  to  it  under  the 
Constitution. 

As  early  ss  July  6th,  1797,  Congress 
passed  an  act  entitled  "An  Act  Laying  Du- 
ties on  Stamped  Vellum,  Parchment,  and  Pa- 
per." By  the  1st  section  of  that  act  it  was 
provided  that  from  and  after  the  31st  day  of 
December  thereafter  there  should  be  "levied, 
collected,  and  paid  throughout  the  United 
States  the  several  stamp  duties  following,  to 
wit:  For  every  skin  or  piece  of  vellum,  or 
parchment,  or  sheet  or  piece  of  paper  upon 
which  shall  be  written  or  printed  any  or 
either  of  the  instruments  or  writings  follow- 
ing, to  wit:  .  .  .  Any  note  or  bill  of 
lading  for  any  goods  or  merchandise  .  .  . 
to  be  exported  to  any  foreign  port  or  place, 
twenty-five  cents."  1  Stat,  at  L.  627,  528, 
chap.  11,  8  1.  The  same  act  provided: 
"That  if  any  person  or  persons  shall  write 
or  print,  or  cause  to  be  written  or  printed, 
upon  any  unstamped  vellum,  parchment,  or 

Saper  (with  intent  fraudulently  to  evade  the 
uties  imposed  by  this  act) ,  any  of  the  mat- 
ters and  things  for  which  the  said  vellum, 
parchment,  or  paper  is  hereby  charged  to  pay 
any  duty,  or  shall  write  or  print,  or  cause  to 
be  written  or  printed,  any  matter  or  thing 
upon  any  vellum,  parchment,  or  paper  that 
shall  be  marked  or  stamped  for  any  lower 
duty  than  the  duty  by  this  act  payable,  such 
person  so  offending  shall  for  every  such  of- 
fense forfeit  the  sum  of  one  hundred  dol- 
lars."  Id.  {  13. 

By  an  act  approved  December  15th,  1797, 
chap.  1,  it  was  provided  that  the  duties  pre- 
scribed by  the  act  of  July  6th,  1797,  should 
be  levied,  collected,  and  paid  from  and  after 
June  30th,  1798,  and  not  before.    1  Stat,  at« 
L.  530.  J 
•The  above  act  of  July  6th,  1797,  was* 
amended  in  certain  particulars  by  an  act  ap- 
proved March  19th,  1798,  chap.  20,  by  which 
certain  provisions  were  made  for  furnishing 
the  vellum,  parchment,  or  paper  required  by 
the  former  act  to  be  stamped  and  marked. 
I  Stat,  at  L.  546. 

It  not  having  occurred  to  any  of  the  great 
statesmen  and  jurists  who  were  connected 
with  the  early  history  of  the  government 
that  enactments  such  as  that  of  July  6th, 
1797,  violated  the  Constitution,  Congress 
passed  another  act  on  the  28th  day  of  Feb- 
ruary, 1799,  chap.  17,  imposing  a  duty  of  10 
cents  "on  every  skin  or  piece  of  vellum  or 
parchment  or  sheet  or  piece  of  paper  on 
which  shall  be  written  or  printed  any  or 
either  of  the  instruments  following,  to  wit: 
.  .  .  Any  note  or  bill  of  lading,  or  writ- 
ing or  receipt  in  the  nature  thereof,  for  any 
goods  or  merchandise  ...  to  be  export- 
ed to  any  foreign  port  or  place."  1  Stat,  at 
L.622. 
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Congress,  still  supposing  that  it  was  act- 
ing within  the  limits  of  its  powers  under  the 
Constitution,  again,  by  the  act  of  April  23d, 
1800,  chap.  31,  amended  and  extended  that 
of  July  6th,  1707.  By  the  latter  act  a  gen- 
eral stamp  office  was  established,  and  provi- 
sion was  made,  among  other  things,  for  the 
punishment,  by  fine  and  imprisonment,  of 
those  who,  with  the  intent  to  defraud  the 
United  States  of  any  of  the  duties  laid  by 
the  original  act  of  1797,  counterfeited  or 
caused  to  be  forged  or  counterfeited,  any  vel- 
lum, parchment,  or  paper  provided  for  by 
Congress  under  that  act.  2  Stat,  at  L.  40, 
42.  The  act  of  April  23d,  1800,  was  amend- 
ed by  an  act  passed  March  3d,  1801,  chap. 
19,  by  which  it  was  provided  that  deeds,  in- 
struments or  writings  issued  without  being 
stamped  could  be  thereafter  stamped  and  be- 
come valid  and  available  as  if  they  had  been 
originally  stamped  as  required  by  law.  2 
Stat.  at.  L.  109. 

By  an  act  approved  April  6th,  1802,  chap. 
19,  internal  duties  on  "stamped  vellum, 
parchment,  and  paper"  were  discontinued, — 
for  the  reason,  doubtless,  that  the  further 
imposition  of  such  duties  was  unnecessary. 
2  Stat,  at  L.  148. 

As  late  as  March  3d,  1823,  Congress  passed 
a  general  statute  in  execution  of  the  act  of 
April  23d,  1800,  establishing  a  general  stamp 

n  office.    3  Stat,  at  L.  779,  chap.  65. 

£     By  an  act  approved  July  1st,  1862,  chap. 

•  119,  Congress  provided  that  there  should  be 
levied,  collected  and  paid  a  stamp  duty  of  10 
cents  "for  or  in  respect  of  the  vellum,  parch- 
ment, or  paper"  upon  which  was  written  or 
printed  any  "bill  of  lading  or  receipt  (other 
than  charter  party)  for  any  goods,  merchan- 
dise, or  effects  to  be  exported  from  a  port  or 
place  in  the  United  States  to  any  foreign 
port  or  place."  12  Stat,  at  L.  432,  476,  479, 
480,  §§  94,  110.  By  the  act  of  June  30th, 
1864,  chap.  173,  the  stamp  duties  provided 
by  the  act  of  July  1st,  1862,  were  continued 
in  force  until  August  1st,  1864,  and  it  was 
provided  that  from  and  after  the  latter  date 
there  should  be  levied,  collected  and  paid  a 
stamp  duty  of  10  cents  "for  and  in  respect 
of  the  vellum,  parchment,  or  paper  upon 
which  shall  be  written  or  printed"  any  "bill 
of  lading  or  receipt  (other  than  charter  par- 
ty) for  any  goods,  merchandise,  or  effects  to 
be  exported  from  a  port  or  place  in  the 
United  States  to  any  foreign  port  or  place." 
13  Stat,  at  L.  223,  291,  292,  298,  St  161,  170, 
schedule  B.  But  by  an  act  approved  June 
6th,  1S72,  chap.  315,  all  the  taxes  imposed 
under  and  by  virtue  of  schedule  B  of  §  170 
of  the  act  of  June  30th.  1864,  and  the  several 
acts  amendatory  thereof,  were  abrogated 
from  and  after  October  1st,  1872,  excepting 
only  the  tax  of  2  cents  on  bank  checks, 
drafts,  or  orders.    17  Stat  at  L.  230,  266. 

We  have  referred  somewhat  in  detail  to 
the  above  enactments  for  the  purpose  of 
bringing  out  clearly  the  fact  that  stamp  du- 
ties were  imposed  specifically  for  and  in  re- 
spect of  the  vellum,  parchment,  or  paper  up- 
on which  was  written  or  printed  a  bill  of 
lading  for  goods  or  merchandise  to  be  ex- 
ported to  foreign  countries,  and  had  no  ref- 


erence to  the  kind,  quality,  or  value  of  the 
property  covered  by  such  bill  of  lading.  Con- 
gress ex  industria  declared  in  each  act 
that  the  tax  was  for  and  in  respect  of 
the  vellum,  parchment,  or  paper  upon  which 
the  bills  of  lading  were  written  or  printed. 
This  fact  plainly  distinguishes  the  present 
case  from  Almy  v.  California,  24  How.  169, 
16  It.  ed.  644,  which  involves  the  validity, 
under  the  Constitution  of  the  United  States, 
of  a  statute  of  California  passed  April  26th, 
1868,  imposing  a  stamp  tax  on  bills  of  lad- 
ing lor  the  transportation  from  that  state, 
bo  any  port  or  place  without  the  state,  of 
any  quantity  of  gold  or  silver  coin,  in  whole 
or  in  part,  gold  dust,  or  gold  or  silver  in» 
bars  or  other  form.  This  court,  after  observ-  5 
ing  that*a  tax  laid  on  the  gold  or  silver  ex-  • 
ported  from  California  was  forbidden  by 
the  clause  declaring  that  "no  state  shall, 
without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws," 
said:  "In  the  case  now  before  the  court, 
the  intention  to  tax  the  exports  of  gold 
and  silver,  in  the  form  of  a  tax  on  the  bill 
of  lading,  is  too  plain  to  be  mistaken.  The 
duty  is  imposed  only  upon  bills  of  lading  of 
gold  and  silver,  and  not  upon  articles  of  any 
other  description.  And  we  think  it  is  im- 
possible to  assign  a  reason  for  imposing  the 
duty  upon  the  one  and  not  upon  the  other, 
unless  it  was  intended  to  lay  a  tax  on  the 
gold  and  silver  exported,  while  all  other 
articles  were  exempted  from  the  charge.  If 
it  was  intended  merely  as  a  stamp  duty  on 
a  particular  description  of  paper,  the  bill  of 
lading  of  any  other  cargo  is  in  the  same  form, 
and  executed  in  the  same  manner  and  for  the 
same  purposes,  as  one  for  gold  and  silver, 
and,  so  far  as  the  instrument  of  writing  was 
concerned,  there  could  hardly  be  a  reason  for 
taxing  one  and  not  the  other.  In  the  judg- 
ment of  this  court  the  state  tax  in  question 
is  a  duty  upon  the  export  of  gold  and  silver, 
and  consequently  repugnant  to  the  clause  in 
the  Constitution  hereinbefore  referred  to." 
This  interpretation  was  demanded  by  the 
words  of  the  statute  of  California,  which 
provided :  "The  following  duty  or  stamp  tax 
is  hereby  imposed  on  every  sheet  or  piece  of 
paper,  parchment,  or  other  material  upon 
which  may  be  written,  printed,  engraved,  or 
lithographed,  or  other  means  of  designation, 
of  either  of  the  following-described  instru- 
ments, to  wit:  Any  bill  of  lading,  contract, 
agreement,  or  obligation  for  the  transporta- 
tion or  conveyance  from  any  point  or  place 
in  this  state  to  any  point  or  place  without 
the  limits  of  this  state,  of  any  sum,  amount, 
or  quantity  of  gold  or  silver  in  bars  or  other 
form,  by  or  between  any  person  or  persons, 
firm  or  firms,  corporation  or  corporations,  or 
other  associations,  either  as  principal  or 
agent,  or  attorney  or  consignee,  or  consignor, 
to  wit:  For  one  hundred  dollar*,  thirty 
cents;  and  all  sums  over  one  hundred  dol- 
lars, a  stamp  tote  or  duty  of  one  fifth  of  one 
per  oent  upon  the  amount  or  value  thereof, 
the  payment  whereof  to  be  included  in  the 
bill  of  lading,  contract,  or  agreement,  or 
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f  obligation  for  the  transportation  or  convey- 
ance thereof,  as  in  this  section  provided, 
having  attached  thereto  or  stamped  thereon 
a  stamp  or  stamps  expressing  in  value  the 
amount  of  such  tax  duty,"  etc  Stat.  Cal. 
1858,  p.  305;  Id.  1857,  p.  304. 

The  difference  between  the  California 
statute  and  the  act  of  Congress  is  manifest. 
By  the  former  the  amount  of  the  tax  upon 
bills  of  lading  depended  upon  the  value  of 
the  gold  or  silver  specified  in  them  and  ex- 
ported, while  the  latter  imposed  a  tax  of 
only  10  cents  on  the  vellum,  parchment,  or 
paper  upon  which  was  written  or  printed  a 
bill  of  lading  for  property  to  be  exported, 
without  regard  to  its  quantity  or  value.  If 
Congress  had  graduated  the  stamp  duty  ac- 
cording to  the  quantity  or  value  of  the  ar- 
ticles exported,  there  might  have  been  ground 
for  holding  that  the  purpose  and  the  neces- 
sary result  was  to  tax  the  property,  and  not 
the  vellum,  parchment,  or  paper  on  which 
the  bill  of  lading  was  written  or  printed. 

This  rule  of  interpretation  was  recognized 
in  Pace  v.  Burgess,  02  U.  S.  372,  375,  23  L. 
ed.  657,  659.  That  case  arose  under  the  act 
of  July  20th,  1868,  chap.  186,  imposing 
duties  on  distilled  spirits  and  tobacco,  and 
for  other  purposes,  and  which  provided  that 
"all  tobacco  and  snuff  intended  for  export, 
before  being  removed  from  the  manufactory, 
shall  have  affixed  to  each  package  an  en- 
graved stamp  indicative  of  such  intention, 
to  be  provided  and  furnished  to  the  several 
collectors,  as  in  the  case  of  other  stamps, 
and  to  be  charged  to  them  and  accounted 
for  in  the  same  manner;  and  for  the  expense 
attending  the  providing  and  affixing  such 
stamps,  twenty-five  cents  for  each  package 
so  stamped  shall  be  paid  to  the  collector  on 
making  the  entry  for  such  transportation." 
15  Stat  at  L.  125, 158,  5  74.  The  contention 
was  that  the  statute  imposed  a  tax  or  duty 
in  violation  of  the  constitutional  prohibition 
of  taxes  or  duties  "on  any  articles  exported 
from  any  state."  Art  1,  {  0.  This  court 
overruled  that  contention  upon  the  ground 
that  it  was  apparent  from  the  statute  that 
"the  stamp  was  intended  for  no  other  pur- 
pose than  to  separate  and  identify  the  to- 
bacco which  the  manufacturer  desired  to  ex- 
port, and  thereby,  instead  of  taxing  it,  to  re- 
ar lieve  it  from  the  taxation  to  which  other  to- 
gbaeco  was  subjected.  It  was  a  means  de- 
•' vised  to  prevent  fraud  and  secure  the'Jaith- 
ful  carrying  out  of  the  declared  intent  with 
regard  to  the  tobacco  so  marked.  The  pay- 
ment of  25  cents  or  of  10  cents  for  the  stamp 
used  was  no  more  a  tax  on  the  export  than 
was  the  fee  for  clearing  the  vessel  in  which 
it  was  transported,  or  for  making  out  and 
certifying  the  manifest  of  the  cargo."  The 
court  added — and  this  is  important  in  its 
bearing  on  the  case  before  us:  "It  [the 
stamp]  bore  no  proportion  whatever  to  the 
quantity  or  value  of  the  package  on  which 
it  was  afpaed.  These  were  unlimited,  ex- 
cept by  the  discretion  of  the  exporter  or  the 
convenience  of  handling.  The  large  amount 
paid  for  such  stamps  try  the  plaintiff  only 
■hows  that  he  was  carrying  on  an  »«™n«« 
As  in  Pace  v.  Surge—,  so  in  the 


present  case,  the  stamp  duty  imposed  was 
without  any  reference  to  the  quantity  or 
value  of  the  property. 

In  our  judgment,  the  small  stamp  duty 
imposed  by  the  act  of  1898  specifically  upon 
the  vellum,  parchment,  or  paper  upon  which 
was  written  or  printed  a  bill  of  lading  for 
property,  of  whatever  value,  intended  for 
export,  cannot  be  regarded  as  a  duty  on  the 
property  itself. 

It  is  said  that  the  power  to  tax  is  the  pow- 
er to  destroy,  and  that  if  Congress  can  im- 

fiose  a  stamp  tax  of  10  cents  upon  the  vel- 
um, parchment,  or  paper  on  which  is  writ- 
ten a  bill  of  lading  for  articles  to  be  exported 
from  a  state,  it  could  as  well  impose  a  duty 
of  $5,000,  and  thereby  indirectly  tax  the 
articles  intended  for  export.  That  conclu- 
sion would  by  no  means  follow.  A  stamp 
duty  has  now,  and  has  had  for  centuries,  a 
well-defined  meaning.  It  has  always  been 
distinguished  from  an  ordinary  tax  meas- 
ured by  the  value  or  kind  of  the  property 
taxed.  If  Congress,  in  respect  of  a  bill  of 
lading  for  articles  to  be  exported,  had  im- 
posed a  tax  of  $5,000  for  and  in  respect  of 
the  vellum,  parchment,  or  paper  upon  which 
such  bill  was  written,  the  courts,  looking  be- 
yond form  and  considering  substance,  might 
well  have  held  that  such  an  act  was  contrary 
to  the  settled  theory  of  stamp-tax  laws,  and 
that  the  purpose  and  necessary  operation  of 
such  legislation  was,  in  violation  of  the  Con- 
stitution, to  tax  the  articles  specified  in  such 
bill,  and  not  to  impose  simply  a  stamp  duty,  a 
Here,  the  small  duty  imposed,  without  ref-jj 
erence  to  the  kind,  quantity,  or  value*of  the* 
articles  exported,  renders  it  certain  that 
when  Congress  imposed  such  duty  specifical- 
ly on  the  vellum,  parchment,  or  paper  upon 
which  the  bill  of  lading  was  written  or  print- 
ed, it  meant  what  it  so  plainly  said ;  and  no 
ground  exists  to  impute  a  purpose  by  indi- 
rection to  tax  the  articles  exported. 

There  is  another  view  of  this  case  which 
presents  considerations  of  a  serioua  charac- 
ter. In  the  opinion  just  rendered  it  is  con- 
ceded that  a  stamp  tax  on  vellum,  parch- 
ment or  paper  on  which  is  printed  or  writ- 
ten a  bill  of  lading  of  goods  to  be  shipped 
out  of  the  United  States  could  be  sustained 
if  regard  be  had  to  the  practice  of  the  gov- 
ernment since  its  organization.  But  that 
practice,  covering  more  than  a  century, 
must,  it  seems,  go  for  naught 

In  Stuart  v.  Laird  (1803)  1  Cranch,  299, 
309,  2  L.  ed.  115,  118,  the  question  arose 
whether  the  justices  of  this  court  had  the 
right,  although  authorized  by  an  act  of  Con- 
gress, to  sit  as  circuit  judges,  not  having 
been  appointed  as  such  nor  having  any  dis- 
tinct commissions  for  that  purpose.  This 
court,  speaking  by  Mr.  Justice  Patterson, 
said:  "To  this  objection,  which  is  of  re- 
cent date,  it  is  sufficient  to  observe,  that 
practice  and  acquiescence  under  it  for  a  pe- 
riod of  several  years,  commencing  with  the 
organization  of  the  judicial  system,  affords 
an  irresistible  answer,  and  has  indeed  fused 
the  construction.  It  is  a  contemporary  in- 
terpretation of  the  most  forcible  nature. 
This  practioal  exposition  is  too  strong  and 
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obstinate  to  be  shaken  or  controlled.  Of 
course,  the  question  is  at  rest,  and  ought 
not  now  to  be  disturbed." 

In  Prigg  v.  Pennsylvania,  10  Pet.  641, 
008,  021,  10  L.  ed.  1001,  1080,  1091,  this 
court,  speaking  by  Mr.  Justice  Story,  after 
referring  to  the  section  of  the  act  of  Febru- 
ary 12th,  1793,  requiring  a  certificate  to  be 
given,  under  certain  circumstances,  to  the 
owner  of  a  fugitive  slave  apprehended  under 
that  act,  said:  "So  far  as  the  judges  of  the 
courts  of  the  United  States  have  been  called 
upon  to  enforce  it  and  to  grant  the  certifi- 
cate required  by  it,  it  is  believed  that  it  has 
been  uniformly  recognized  as  a  binding  and 
valid  law,  and  as  imposing  a  constitutional 
duty.  Under  such  circumstances,  if  the 
question  were  one  of  doubtful  construction, 
such  long  acquiescence  in  it,  such  contem- 
©  poraneous  expositions  of  it,  and  such  exten- 
£j  sive  and  uniform  recognition  of  its  validity, 
*  would,  in  our  judgment,  entitle  the  question 
to  be  considered  at  rest;  unless,  indeed,  the 
interpretation  of  the  Constitution  is  to  be 
delivered  over  to  interminable  doubt 
throughout  the  whole  progress  of  legislation 
and  of  national  operations.  Congress,  the 
executive,  and  the  judiciary  have,  upon  vari- 
ous occasions,  acted  upon  this  as  sound  and 
reasonable  doctrine,"— citing,  among  other 
cases,  that  of  Stuart  v.  Laird,  1  Cranch,  229, 
2  L.  ed.  115. 

In  The  Laura,  114  U.  8.  411,  410,  tub  nom. 
Pollock  v.  Bridgeport  S.  B.  Oo.  29  L.  ed. 
147,  148,  5  Sup.  Ct.  Rep.  881,  883,  in  which 
the  question  arose  as  to  the  validity  of  an 
act  of  Congress  approved  March  3d,  1797  ( 1 
Stat,  at  L.  500,  chap.  13),  authorizing  the 
Secretary  of  the  Treasury  to  remit  a  for- 
feiture of  property  after  final  sentence  of 
condemnation,  this  court  said:  "Touching 
the  objection  now  raised  as  to  the  constitu- 
tionality of  the  legislation  in  question,  it 
is  sufficient  to  say,  as  was  said  in  an  early 
case,  that  the  practice  and  acquiescence  un- 
der it,  'commencing  with  the  organization 
of  the  judicial  system,  affords  an  irresistible 
answer,  and  has  indeed  fixed  the  construc- 
tion. It  is  a  contemporary  interpretation  of 
the  most  forcible  nature.  This  practical 
exposition  is  too  strong  and  obstinate  to  be 
shaken  or  controlled.  Of  course,  the  ques- 
tion is  at  rest,  and  ought  not  now  to  be  dis- 
turbed.' Stuart  v.  Laird,  1  Cranch,  308,  2 
L.  ed.  118.  The  same  principle  was  an- 
nounced in  the  recent  case  of  Burrow-Giles 
Lithogrcphio  Co.  v.  Sarony,  111  U.  S. 
63,  57  ,  28  L.  ed.  349,  351,  4  Sup.  Ct. 
Rep.  279,  281,  where  a  question  arose 
as  to  the  constitutionality  of  certain 
statutory  provisions  reproduced  from  some 
of  the  earliest  statutes  enacted  by  Congress. 
The  court  said:  "The  construction  placed 
upon  the  Constitution  by  the  first  act  of 
1790  and  the  act  of  1802,  by  the  men  who 
were  contemporary  with  its  formation,  many 
of  whom  were  members  of  the  convention 
which  framed  it,  is,  of  itself,  entitled  to  very 
great  weight;  and  when  it  is  remembered 
that  the  rights  thus  established  have  not 
been  disputed  during  a  period  of  nearly  a 
•antury,  it  is  [almost]  conclusive."'  This 


quotation  in  The  Laura  from  the  opinion  in 
Barony'*  Case  was  defective  in  that  it  omit- 
ted, by  mistake  in  printing,  the  word  "al- 
most before  "conclusive."  But  the  error 
does  not  affect  the  substance  of  the  decision 
rendered,  as  the  court,  in  the  case  of  The 
Laura,  approved  and  reaffirmed  what  was 
said  in  Stuart  v.  Laird. 

In  Bchell  v.  Fauche,  138  U.  S.  662,  34  L.H 
ed.  1040,  11  Sup.  Ct  Rep.  370,  this  court,  g 
'speaking  by  Mr.  Justice  Brown,  cited  with* 
approval  what  is  above  quoted  from  Stuart 
v.  Laird,  adding:    "In  all  cases  of  ambigu- 
ity, the  contemporaneous  construction,  not 
only  of  the  courts,  but  of  the  departments, 
and  even  of  the  officials  whose  duty  it  is  to 
carry  the  law  into  effect,  is  universally  held 
to  be  controlling.'' 

In  McPKerson  v.  Blacker,  140  U.  S.  1,  27, 
30  L.  ed.  869,  874,  13  Sup.  Ct.  Rep.  3,  7,  this 
court,  speaking  by  the  present  chief  justice, 
said :  "The  framers  of  the  Constitution  em- 
ployed words  in  their  natural  sense;  and 
where  they  are  plain  and  clear,  resort  to  col- 
lateral aids  to  interpretation  is  unnecessary 
and  cannot  be  indulged  in  to  narrow  or  en- 
large the  text ;  but  where  there  is  ambiguity 
or  doubt,  or  where  two  views  may  well  be  en- 
tertained, contemporaneous  and  subsequent 
practical  construction  are  entitled  to  the 
greatest  weight.  Certainly,  plaintiffs  in 
error  cannot  reasonably  assert  that  the 
clause  of  the  Constitution  under  considera- 
tion so  plainly  sustains  their  position  as  to 
entitle  them  to  object  that  contemporaneous 
history  and  practical  construction  are  not 
to  be  allowed  their  legitimate  force;  and, 
conceding  that  their  argument  inspires  a 
doubt  sufficient  to  justify  resort  to  the  aids 
of  interpretation  thus  afforded,  we  are  of 
opinion  that  such  doubt  is  thereby  resolved 
against  them,  the  contemporaneous  practi- 
cal exposition  of  the  Constitution  being  too 
strong  and  obstinate  to  be  shaken  or  con- 
trolled. Stuart  v.  Laird,  1  Cranch,  299,  309, 
2  L.  ed.  116,  118." 

Cases  almost  without  number  could  be  re- 
ferred to  in  which  the  same  principles  of 
constitutional  construction  are  announced 
as  in  the  cases  above  cited.  In  the  latest 
case — Knoxclton  v.  Moore,  178  U.  S.  41,  60, 
44  L.  ed.  969,  976,  20  Sup.  Ct.  Rep.  747,  763 
—  this  court  had  occasion,  in  its  review  of 
taxing  legislation  by  Congress,  to  refer  to 
the  act  of  July  flth,  1797,  the  very  act  in 
which  Congress  first  imposed  a  stamp  duty 
on  vellum,  parchment,  or  paper  upon  which 
was  written  a  bill  of  lading  for  articles  to 
be  exported.  Touching  the  objection  that 
Congress  could  not  constitutionally  impose, 
as  by  that  act  was  imposed,  a  tax  on  inheri- 
tances or  legacies,  this  court,  speaking  by 
Mr.  Justice  White,  said:  "It  is  to  be  re- 
marked that  this  proposition  denies  to  Con- 
gress the  right  to  tax  a  subject-matter  which 
was  conceded  to  be  within  the  scope  of  itsei 
power  very  early  in  the  history  of  the  gov-g 
eminent.  The  act  of  1797, 'which  ordained* 
legacy  taxes,  was  adopted  at  a  time  when 
the  founders  of  our  government  and  framers 
of  our  Constitution  were  actively  partici- 
pating in  public  affairs,  thus  giving  a  prae- 
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tical  construction  to  the  Constitution  which 
they  had  helped  to  establish.  Even  the  then 
members  of  the  Congress  who  had  not  been 
delegates  to  the  convention  which  framed 
the  Constitution  must  have  had  a  keen  ap- 
preciation of  the  influences  which  had 
shaped  the  Constitution  and  the  restrictions 
which  it  embodied,  since  all  questions  which 
related  to  the  Constitution  and  its  adoption 
must  have  been,  at  that  early  date,  vividly 
impressed  upon  their  minds.  It  would,  under 
these  conditions,  be  indeed  surprising  if  a 
tax  should  have  been  levied  without  ques- 
tion upon  objects  deemed  to  be  beyond  the 
grasp  of  Congress  because  exclusively  with- 
in state  authority." 

Many  cases  have  been  cited  which  hold 
that  the  uniform  contemporaneous  construc- 
tion by  executive  officers  charged  with  the  en- 
forcement of  a  doubtful  or  ambiguous  law  is 
entitled  to  great  weight,  and  snould  not  be 
overturned  unless  it  be  plainly  or  obviously 
erroneous.  If  such  respect  be  accorded  to 
the  action  of  mere  executive  officers,  how 
much  greater  respect  is  due  to  the  legis- 
lative department  when  it  has,  at  different 
periods  in  the  history  of  the  country,  exer- 
cised a  power  as  belonging  to  it  under  the 
Constitution,  and  no  one  in  the  course  of  a 
century  questioned  the  existence  of  the  pow- 
er so  exercised.  Besides,  we  have  here  a 
question  of  the  constitutional  power  of  Con- 
gress under  the  Constitution,  and  not  a  ques- 
tion relating  merely  to  the  practice  of  ex- 
ecutive officers  acting  under  a  law  suscepti- 
ble of  different  interpretations.  No  one  of 
the  acts  of  Congress  imposing  a  stamp  duty 
on  the  vellum,  parchment,  or  paper  on  which 
a  bill  of  lading  of  articles  to  be  exported  was 
written  can  be  classed  among  laws  that  are 
doubtful  or  ambiguous  in  their  meaning.  No 
person,  however  skilful  in  the  use  of  words, 
who  attempts  to  frame  a  statute  imposing  a 
stamp  duty,  pure  and  simple,  on  such  vel- 
lum, parchment,  or  paper,  could  possibly  em- 
ploy language  expressing  that  thought  more 
distinctly  than  Congress  has  done  in  the  sev- 


eral acts  relating  to  stamp  duties  of  that 
character.   The  words  of  those  acts  area 
clear,  and  are  capable  of  but  one  construe-^ 
tlon;  and  the  court  determines  the'ease  up-* 
on  the  ground  alone  of  want  of  power  in  Con- 
gress to  impose  the  stamp  duty  in  question. 

Without  further  discussion  or  citation  of 
authorities,  we  submit  that  the  denial,  at 
this  late  day,  of  the  power  of  Congress  to  im- 
pose what  is  strictly  a  stamp  duty  on  the 
vellum,  parchment,  or  paper  upon  which  is 
written  or  printed  a  bill  of  lading  for  goods 
to  be  exported  to  a  foreign  port  or  place,  in- 
volves not  only  a  departure  from  canons  of 
constitutional  construction  by  which  it  baa 
been  controlled  for  more  than  a  century,  but, 
in  the  words  of  Prigg  v.  Pennsylvania,  de- 
livers the  interpretation  of  the  Constitution 
"over  to  interminable  doubt  throughout  the 
whole  progress  of  legislation  and  of  national 
operations."  Practically  no  weight  has  been 
given  in  the  opinion  just  filed  to  the  fact 
that  the  power  now  denied  to  Congress  has 
been  exercised  since  the  organization  of  the 
government,  without  any  suggestion  or  even 
intimation  by  a  single  jurist  or  statesman 
during  all  that  period  that  the  Constitution 
forbade  its  exercise.  It  is  said  that  the 
question  of  power  never  was  presented  for 
judicial  determination  prior  to  the  present 
case,  and  therefore  this  court  is  at  liberty 
to  determine  the  matter  as  if  now  for  the 
first  time  presented.  But  the  answer  to  that 
suggestion  is  that,  in  view  of  the  frequent 
legislation  by  Congress  and  its  enforcement 
for  nearly  a  century,  the  question  must  have 
arisen  if  it  had  been  supposed  by  anyone 
that  such  legislation  infringed  the  constitu- 
tional rights  of  the  citizen.  Within  the  rule 
announced  in  Stuart  v.  Laird,  and  in  other 
cases,  the  questions  should  be  considered  at 
rest. 

In  view  of  the  importance  of  the  case,  we 
have  deemed  it  appropriate  to  state  the  rea- 
sons of  our  dissent  from  the  opinion  and 
judgment  just  rendered. 
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HENRY  LOCKHART,  Ptff.  in  flrr, 
«. 

t.  A.  JOHNSON,  Julia  A.  Johnson,  Hia 
Wife,  Charles  Pilkey,  et  ol. 

Public  lands — Mewican  grant — mining  claim 
— ejectment  —  relocation  in  pursuance  of 

conspiracy, 

1.  Land  claimed  to  be  within  the  limits  of  a 
Mexican  grant  Is  not  withdrawn  and  reserved 
from  entry  under  the  mineral  laws  of  the 
United  States  by  reason  of  the  mere  fact  that 
the  claim  is  before  the  court  of  private  land 
claims  for  adjudication,  since  there  Is  nothing 
In  the  treaty  with  Mexico  to  work  that  result, 
and  the  provision  of  the  act  of  1854  (10  Stat, 
at  L.  808,  chap.  103),  reserving  such  land  un- 
til the  final  action  of  Congress  on  such  claims, 
was  repealed  by  the  act  of  Congress  of  March 
8,  1891  (26  Stat,  at  L.  854,  chap.  539.  |  15), 
establishing  the  court  of  private  land  clalma 

2.  An  action  of  ejectment  to  recover  mining 
property  cannot  be  maintained  on  the  ground 
that  defendants  have  acquired  It  by  a  reloca- 
tion In  pursuance  of  a  conspiracy  with  plain- 
tiffs partner,  whereby  that  partner,  who  was 
not  one  of  the  relocators,  ceased  to  do  tbe 
necessary  work  on  the  mine  and  abandoned 
Its  possession,  since  these  facts,  whatever 
equities  they  may  raise  as  against  the  de- 
fendants, give  plaintiff  no  legal  title  to  the 
■sine  or  any  part  thereof. 

[No.  147.] 

Argued  March  tl,  1901.   Decided  Man  IS, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a  de- 
cision affirming  a  judgment  for  defendants 
in  an  action  of  ejectment  for  mining  prop- 
erty.  Modified  and  affirmed. 

See  same  case  below,  9  N.  M.  344,  64  Pac. 
336. 

Statement  by  Mr.  Justice  PeoUuuni 
This  is  an  action  of  ejectment  brought  by 
plaintiff  in  error  to  recover  certain  mining 

Property  in  the  territory  of  New  Mexico, 
he  declaration  alleges  that  the  plaintiff, 
on  July  10,  1893,  wag  entitled  to  the  pos- 
session of  a  certain  mine,  or  deposit  of  min- 
eral-bearing rock  in  place,  situated  in  the 
Cochiti  mining  district,  in  the  county  of 
Bernalillo  and  territory  of  New  Mexico,  and 
that  while  so  in  possession  the  defendants, 
on  October  1,  1893,  entered  into  and  upon 
the  premises  and  have  ever  since  withheld 
the  possession  of  the  same  from  the  plaintiff 
to  his  damage.  All  the  defendants  pleaded 
not  guilty,  while  Pilkey  added  a  further 
plea  that  he  was  not  at  the  time  of  the  com- 
mencement of  the  action  in  the  possession  of 
the  premises  or  any  part  thereof.  The  plain- 
tiff demurred  to  this  second  plea,  and  after 
*•  argument  the  demurrer  was  overruled.  The 
a  parties  went  to  trial  upon  these  pleadings, 
*  and  after  the  testimony  had  been  taken  the 
jury,  under  the  instructions  of  the  court, 
found  a  verdict  for  the  defendants.  The 
plaintiff  appealed  from  the  judgment  entered 
upon  the  verdict  to  the  supreme  court  of  the 
territory,  where  it  was  affirmed,  and  he 
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thereupon  sued  out  a  writ  of  error  from  this 
court. 

For  the  purpose  of  the  trial  the  parties 
entered  into  the  following  stipulation: 

"It  is  stipulated  and  agreed  by  and  be- 
tween the  plaintiff  and  defendants  in  the 
above-entitled  cause  that  the  premises  in 
controversy  in  this  case  are  situated  within 
the  limits  of  private  land  claim  reported  as 
number  135  in  the  office  of  the  surveyor  gen- 
eral of  the  territory  of  New  Mexico,  known 
as  the  Canada  de  Cochiti  tract,  as  said  claim 
was  surveyed  by  the  surveyor  general,  said 
survey  having  been  made  and  approved  by 
Clarence  Pullen,  surveyor  general,  on  the 
date  of  June  29,  a.  d.  1885. 

"It  is  further  stipulated  that  said  private 
land  claim  was  never  confirmed  upon  report 
of  the  surveyor  general,  but  two  petitions 
for  the  confirmation  of  the  same  were  filed 
in  the  court  of  private  land  claims,  one  by 
Joel  Parker  Whitney,  Jose  Juan  Lucero, 
Lauriano  Lucero,  Juan  Cristoval  Lucero, 
Jose  de  Jesus  Lucero,  Juan  Teodora  Lucero, 
Jose  Telesforo  Lucero,  Bernard  S.  Rodey, 
and  Hannah  Harris,  being  numbered  205  of 
the  docket  of  the  court  of  private  land 
claims  at  Santa  F6,  and  filed  March  2,  1893 ; 
and  the  other  petition  being  filed  by  Manuel 
Hurtado  and  Jose  Antonio  Oallego  on  the 
3d  day  of  March,  1893,  and  that  said  peti- 
tions were  consolidated  in  said  cases  heard, 
and  decree  of  confirmation  rendered  by  said 
court  on  the  29th  day  of  September,  a.  d. 
1894,  a  compared  copy  of  which  decree  is  at- 
tached to  this  stipulation. 

"It  is  further  stipulated  and  agreed  that 
the  said  premises  in  controversy  in  this  case 
are  not  included  within  the  boundaries  of 
said  grant  as  confirmed  by  said. decree. 

"It  is  further  stipulated  and  agreed  that 
an  appeal  was  taken  from  said  decree  by  all 
of  the  said  petitioners  to  the  Supreme 
Court  of  the  United  States,  in  which  court 
said  cause  is  now  pending  upon  said  appeal 
and  undetermined,  said  appeal  being  dated 
the  11th  day  of  March,  a.  d.  1895.  ce 

"It  is  further  stipulated  and  agreed  that  3 
the  official  printed* copies  of  the  reports  of* 
the  surveyor  general  to  Congress  upon  said 
private  land  claim  and  all  documents  at- 
tached thereto  may  be  used  upon  the  trial 
of  this  cause  to  the  same  effect  as  if  they 
were  the  original  documents  and  archives  on 
file  in  the  surveyor  general's  office,  subject, 
however,  to  such  objection  as  the  parties 
may  make  upon  other  grounds." 

The  plaintiff  also  showed  upon  the  trial 
that  he  and  one  Benjamin  Johnson  and  the 
defendant  Charles  Pilkey  on  or  about  May 
7,  1893,  entered  into  an  agreement  at  Albu- 
querque, New  Mexico,  by  which  they  agreed 
to  form  a  partnership  for  the  purpose  of  dis- 
covering, locating,  and  operating  mining 
claims,  Pilkey  agreeing  to  prospect  and  lo- 
cate such  veins  and  lodes  and  placers  as  he 
might  discover,  containing  valuable  ores  or 
minerals,  in  the  name  and  for  the  joint  bene- 
fit of  all  the  parties  to  the  agreement,  in 
the  proportion  of  one-third  interest  to  him- 
self and  an  undivided  two-thirds  interest  to 
the  others.   They  were  to  furnish  him  with 
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tools,  etc.,  and  to  pay  him  for  some  portion 
of  his  labor  upon  the  mines  which  he  might 
discover.  In  pursuance  of  this  agreement 
Pilkey  started  out  and,  among  others,  dis- 
covered, took  possession  of,  and  assumed  to 
locate  the  mine  in  question.  It  is  claimed 
on  the  part  of  the  plaintiff  that  Pilkey,  aft- 
er taking  possession  of  and  locating  the 
mine,  remained  there  from  July  10,  1893,  un- 
til some  time  in  October  of  that  year,  when 
in  connection  with  several  other  persons  he 
entered  into  a  conspiracy  against  his  part- 
ners and  pursuant  thereto  ceased  to  do  any 
work  on  the  mine  and  permitted  other  per- 
sons (defendants  herein)  to  take  possession 
of  it  and  make  a  relocation  thereof,  and 
that  they  have  retained  possession  ever 
since. 

Evidence  was  offered  at  the  trial  for  the 
purpose  of  showing  these  last  stated  facts, 
which,  under  the  objection  of  the  defendants, 
was  ruled  out  and  exceptions  duly  taken. 

The  defendants  contended  that  the  land  in 
controversy  was  at  all  times  subject  to  the 
mining  laws  of  the  United  States,  and  that 
plaintiff  did  not  comply  with  the  provisions 
thereof  or  of  the  laws  of  New  Mexico  appli- 
cable thereto,  and  that  whatever  right  or 
title  he  ever  had  in  the  lands  had  expired 
and  "become  forfeited  before  the  defendants 
took  possession  of  the  land  and  long  before 
the  commencement  of  this  action. 

Mr.  J.  H.  MoOowin  for  plaintiff  in  er- 
ror. 

Mr.  W.  B.  CUlden  for  defendants  in  er- 
ror. 

Mr.  Justice  PeoMuun,  after  making  the 
above  statement  of  facts,  delivered  the  opin- 
ion of  the  court: 

The  first  question  to  be  determined  in  this 
case  is  one  which  arises  out  of  the  facts  set 
forth  in  the  stipulation  between  the  parties, 
and  that  is,  Did  the  lands  which  the  plain- 
tiff claims  to  recover  belong  at  the  time  of 
the  location  in  1893  to  the  United  States 
within  the  meaning  of  5  2319,  Revised  Stat- 
utes, which  provides  that  "all  valuable  min- 
eral deposits  in  lands  belonging  to  the 
United  States,  both  surveyed  and  unsur- 
veyed,  are  hereby  declared  to  be  free  and 
open  to  exploration  and  purchase,  and  the 
lands  in  which  they  are  found  to  occupation 
and  purchase,  by  citizens  of  the  United 
States,"  etc.T 

At  the  time  of  the  location  the  record 
shows  the  parties  believed  the  land  was  gov- 
ernment land,  and  not  within  the  limits  of 
any  Mexican  grant.  The  stipulation  shows, 
however,  that  the  lands  were  in  fact  within 
the  limits  of  the  private  land  claim  known  as 
the  Canada  de  Cochiti  grant;  that  the  grant 
was  never  confirmed  by  Congress  upon  the 
report  of  the  surveyor  general,  and  that  two 
different  sets  of  claimants  under  the  grant 
had  filed  their  petitions  in  the  court  of  pri- 
vate land  claims  at  Santa  Fe,  one  on  the  2d 
and  the  other  on  the  3d  day  of  March,  1893 ; 
that  there  was  a  decree  of  confirmation  ren- 
dered by  the  court  on  September  29,  1894, 
and  in  that  decree  of  confirmation  the  lands 


were  not  included  within  the  boundaries  of 
the  grant  as  confirmed  by  that  decree.  An 
appeal  was  taken  therefrom  by  all  the  par- 
ties to  the  Supreme  Court  of  the  United 
States,  where  it  was  pending  at  the  time  the 
stipulation  was  entered  into,  the  appeal  be- 
ing dated  March  11,  1895. 

It  therefore  appears  that  at  the  time  of 
the  discovery  and  location  of  the  lode  ins 
July,  1893,  the  Cochiti  grant  was  before  the  £J 
'court  of  private  land  claims  for  adjudica-* 
tion,  and  the  question  is  whether  by  reason 
of  that  fact  these  lands  were  reserved  from 
entry  and  were  not  subject  to  the  mineral 
laws  of  the  United  States  at  that  time.  It 
will  be  noticed  that  before  the  trial  of  this 
case  the  validity  and  extent  of  the  Cochiti 
grant  had  been  decided  by  the  court  of  pri- 
vate land  claims,  and  this  land  was  thereby 
excluded  from  the  limits  of  that  grant.  We 
know  by  our  own  records  that  the  decree  of 
the  court  of  private  land  claims  was  af- 
firmed in  this  court,  in  substance,  in  Whit- 
ney v.  United  States,  decided  in  May,  1897. 
167  U.  S.  529,  42  L.  ed.  263,  17  Sup.  Ct.  Rep. 
857.  The  contention  on  the  part  of  the 
plaintiff  in  error  is  that  while  the  Cochiti 
claim  was  before  the  court  of  private  land 
claims,  and  thereafter  until  its  final  deter- 
mination by  this  court,  no  land  within  its 
claimed  limits  could  be  entered  upon  under 
the  mining  laws  of  the  United  States,  and 
if  any  such  entry  were  in  fact  made  it  was 
illegal  and  void,  and  gave  no  rights  under 
the  mining  laws  to  the  parties  so  entering, 
and  consequently  plaintiff's  possession  was 
not  subject  to  forfeiture  under  those  laws. 
In  other  words,  that  while  the  claim  was 
sub  judice  all  lands  within  its  limits  as 
claimed  were  withdrawn  and  reserved  from 
entry  under  any  of  the  laws  pertaining  to 
the  sale  or  other  disposition  of  the  public 
lands  of  the  United  States,  and  that  the 
plaintiff,  being  in  possession,  had  the  right 
to  retain  it  as  against  defendants  who  entered 
without  right  or  title,  and  were  therefore 
mere  trespassers. 

Public  lands  belonging  to  the  United 
States,  for  whose  sale  or  other  disposition 
Congress  has  made  provision  by  its  general 
laws,  are  to  be  regarded  as  legally  open  for 
entry  and  sale  under  such  laws,  unless  some 
particular  lands  have  been  withdrawn  from 
sale  by  congressional  authority  or  by  an  ex- 
ecutive withdrawal  under  such  authority, 
either  expressed  or  implied.  Wolsey  v. 
Chapman,  101  U.  S.  755,  769,  25  L.  ed. 
915,  920;  Hewitt  v.  Sehults,  180  U. 
S.  139,  45  L.  ed.  — ,  21  Sup.  Ct.  Rep.  309. 
We  must,  therefore,  refer  to  the  action  of 
Congress  to  discover  whether  lands  which  in 
fact  were  public  lands  of  the  United  States 
were  reserved  from  sale  or  other  disposition 
under  its  public  laws  because  they  were  in- 
cluded within  the  claimed  limits  but  in  fact 
were  not  within  the  actual  limits  of  a  grant  h 
by  the  Spanish  or  Mexican  authorities  be-B 
fore  the  cession  of  the*territory  by  Mexico* 
to  the  United  States  by  the  treaty  of  Guad- 
alupe Hidalgo  of  February  2,  1848.  9  Stat, 
at  L  922.  The  8th  and  9th  articles  of  that 
treaty  provide  that  the  property  of  every 
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kind  belonging  to  Mexicans  in  the  ceded  ter- 
ritory should  be  respected  by  the  government 
of  the  United  States  and  their  title  recog- 
nized. 

In  1854  (10  Stat,  at  L.  308,  chap.  103) 
Congress  established  the  office  of  surveyor 

reral  of  the  territory  of  New  Mexico,  and 
the  8th  section  of  that  statute  it  was 
made  the  duty  of  that  officer,  under  instruc- 
tions from  the  Secretary  of  the  Interior,  to 
ascertain  the  origin,  nature,  character,  and 
extent  of  all  claims  to  lands  under  the  laws, 
usages,  and  customs  of  Spain  and  Mexico. 
He  was  to  make  a  full  report  of  all  such 
claims  as  originated  before  the  cession  of 
the  territory  to  the  United  States  by  the 
treaty  above  mentioned,  with  his  decision  as 
to  the  validity  or  invalidity  of  each.  This 
report  was  to  be  laid  before  Congress 
for  such  action  thereon  as  it  might  deem 
Just  and  proper,  "and  until  the  final  action 
of  Congress  on  such  claims,  all  lands  cov- 
ered thereby  shall  be  reserved  from  sale  or 
other  disposal  by  the  government,  and  shall 
not  be  subject  to  the  donations  granted  by 
the  previous  provisions  of  this  act." 

The  Cochiti  grant  came  before  the  sur- 
veyor general  pursuant  to  the  provisions  of 
the  act  of  1854,  and  therefore  by  the  terms 
of  that  portion  of  5  8,  just  quoted,  the  lands 
were  reserved  from  sale  or  other  disposal 
by  the  government  until  final  action  by  Con- 
gress thereon.  Up  to  March  3,  1891,  Con- 
gress had  taken  no  action  in  regard  to  this 
grant  and  on  that  day  it  passed  the  act  es- 
tablishing the  court  of  private  land  claims 
(26  Stat  at  L.  854,  chap.  639),  and  by  its 
15th  section  Congress  in  terms  repealed  the 
8th  section  of  the  act  of  1854,  "and  all  acts 
amendatory  or  in  extension  thereof,  or  sup- 
plementary thereto,  and  all  acts  or  parts  of 
acts  inconsistent  with  the  provisions  of  this 
act."  By  this  repeal,  lands  which  were  in 
fact  public  lands  belonging  to  the  United 
States,  although  within  the  claimed  limits 
of  a  Mexican  grant,  became  open  to  entry 
M  and  sale  under  the  laws  of  the  United  States, 
2  unless,  as  is  the  contention  of  plaintiff,  such 
*  lands  were  reserved  from*  entry  and  sale  or 
other  disposition  by  the  United  States,  by 
reason  of  the  provisions  of  the  treaty  with 
Mexico.  We  see  nothing  in  the  terms  of 
that  treaty,  either  in  the  8th  or  9th  article, 
that  could  be  construed  as  a  withdrawal  of 
lands  which  in  fact  were  the  public  lands  of 
the  United  States,  although  contained  with- 
in the  claimed  limits  of  some  Mexican  grant 
made  prior  to  the  cession  to  the  United 
States.  The  mere  fact  that  lands  were 
claimed  under  a  Mexican  grant,  when  such 
grant  did  not  in  truth  cover  them,  would  not 
by  virtue  of  any  language  used  in  the  treaty 
operate  to  reserve  such  lands  from  entry  ana 
sale. 

We  are  aware  that  the  Land  Department 
has  in  some  cases  token  a  different  view  of 
this  subject.  In  the  Tumacacori  and  Cola- 
bazas  Grant,  16  Land  Dec.  408,  423,  the  Sec- 
retary held  that  the  act  of  1891,  creating 
the  court  of  private  land  claims,  did  not  by 
its  15th  section,  "either  by  expression  or 
necessary  implication,  revoke  or  annul  the 


statutory  reservations  in  force  at  the  time 
of  its  passage." 

And  in  the  Joseph  Farr  Claim,  24  Land 
Dec.  1,  the  Secretary  held  that  by  the  terms 
of  the  treaties  between  the  United  States 
and  the  Republic  of  Mexico  all  lands  em- 
braced within  the  Mexican  and  Spanish 
grants  were  placed  in  a  state  of  reservation 
for  the  ascertainment  of  the  rights  claimed 
under  said  grants,  and  that  the  act  of  March 
3,  1891,  continued  that  reservation  in  force, 
and  that  it  would  remain  so  until  final  ac- 
tion is  taken  on  the  respective  claims  or 
grants  affected  thereby. 

We  cannot  agree  with  these  decisions.  In 
the  last  case  the  Secretary  held,  in  opposi- 
tion to  the  views  expressed  by  his  predeces- 
sor in  the  earlier  case,  that  the  lands  were 
not  reserved  by  virtue  of  the  statutory  res- 
ervation under  the  act  of  1854,  because  that 
section  was  repealed  by  the  15th  section  of 
the  act  of  1891  without  any  qualification, 
and  the  repeal  went  to  the  entire  section; 
but  he  held  that  "whatever  may  have  been 
the  purpose  of  Congress  in  making  said  res- 
ervation, it  is  clear  that  all  lands  embraced 
within  the  claimed  limits  of  grants  made  by 
Mexico  or  Spain  prior  to  said  treaty  were 
in  a  state  of  reservation  under  the  terms  of 
the  treaty  itself,  independent  of  any  reserva-es 
tion  that  might  be  made  after  such  treaty  g 
was  duly*ratifled.  It  follows  that  the  re-* 
peal  of  the  section  of  the  statute  containing 
the  reservation  would  not  have  the  effect  of 
releasing  lands  reserved  under  treaty  obliga- 
tions from  such  reservation." 

As  we  have  already  stated,  there  are  no 
words  in  the  treaty  with  Mexico  expressly 
withdrawing  from  sale  all  lands  within  the 
claimed  limits  of  a  Mexican  grant,  and  we 
do  not  think  there  is  any  language  in  the 
treaty  which  implies  a  reservation  of  that 
kind.  Whatever  reservation  there  is  must 
be  looked  for  in  the  statutes  of  the  United 
States,  and  we  are  of  opinion  that  there  is 
no  such  reservation  and  has  been  none  since 
the  repeal  of  the  8th  section  of  the  act  of 
1854. 

In  Stoddard  v.  Chambers,  2  How.  284,  11 
L.  ed.  269,  the  action  was  ejectment  for 
lands  in  Missouri.  The  defendant  claimed  ti- 
tle under  a  New  Madrid  certificate  permit- 
ting location  upon  the  public  lands  which 
had  been  authorized  to  be  sold  under  an  act 
of  Congress,  approved  February  15,  1811,  by 
which  the  President  was  authorized  to  sell 
public  lands  in  the  territory  of  Louisiana, 
with  a  proviso  that  "till  after  the  decision 
of  Congress  thereon  no  tract  shall  be  of- 
fered for  sale  the  claim  to  which  has  been 
in  due  time,  and  according  to  law,  presented 
to  the  recorder  of  land  titles  in  the  district 
of  Louisiana,  and  filed  in  his  office,  for  the 
purpose  of  being  investigated  by  the  commis- 
sioners appointed  for  ascertaining  the  rights 
of  persons  claiming  lands  in  the  territory  of 
Louisiana." 

From  the  time  of  the  passage  of  that  act 
up  to  May  26,  1829,  it  was  not  questioned 
that  all  lands  claimed,  under  French  or  Span- 
ish title  were  reserved  from  sale  by  acts  of 
Congress.   On  May  26,  1829,  this  reserva- 
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tion  ceased  until  it  was  revived  by  the  act 
of  July  0,  1832,  and  was  continued  from 
that  time  until  the  act  of  1836.  The  defend- 
ant's patent  was  issued  on  July  10,  1832, — 
after  the  time  when  the  reservation  was  re- 
vived by  the  act  of  July  9,  1832.  In  speak- 
ing of  the  location  under  his  New  Madrid 
certificate  by  the  defendant,  the  court  said 
(at  p.  318,  L  ed.  283) :  "His  location  was 
made  on  lands  not  liable  to  be  thus  appro- 
priated, but  expressly  reserved;  and  this 
was  the  case  when  his  patent  was  issued. 
Bad  the  entry  been  made,  or  the  patent  is- 
^  sued,  after  the  26th  of  May,  1829,  when  the 
n  reservation  ceased,  and  before  it  was  revived 
•  by  the  act  of  1832,  the  title'of  the  defend- 
ant could  not  be  contested.  But  at  no  other 
interval  of  time  from  the  location  of  Bell, 
until  its  confirmation  in  1836,  was  the  land 
claimed  by  him  liable  to  be  appropriated  in 
satisfaction  of  a  New  Madrid  certificate." 

So  in  that  case  it  appears  that  unless 
there  were  a  reservation  of  the  land  by  con- 
gressional action,  it  was  not  reserved  in  any 
other  way,  and  that  during  the  interval  of 
three  years,  when  the  reservation  by  the  act 
of  Congress  was  not  in  operation,  an  entry 
made  during  that  time  would  have  been  val- 
id, and  the  title  of  the  defendant  thereunder 
could  not  have  been  contested. 

Mineral  lands  are  not  supposed  to  have 
been  granted  under  ordinary  Mexican  grants 
of  lands,  and  the  act  of  1891  provides  that 
minerals  do  not  pass  by  such  grants,  unless 
the  grant  claimed  to  effect  the  donation  or 
sale  of  such  mines  or  minerals  to  the 
grantee,  or  unless  such  grantee  became  oth- 
erwise entitled  thereto  in  law  or  in  equity; 
the  mines  and  minerals  remaining  the  prop- 
erty of  the  United  States,  with  the  right  of 
working  the  same,  but  no  mine  was  to  be 
worked  or  any  property  confirmed  under  the 
act  of  1891  without  the  consent  of  the  owner 
of  such  property,  until  specially  authorized 
thereto  by  an  act  of  Congress  thereafter  to 
be  passed.  Section  13,  subd.  3,  act  of  1891. 
This  provision  makes  it  still  plainer  that,  so 
far  as  regards  mineral  lands,  there  was  no 
intention  after  the  passage  of  the  act  of  1891 
that  they  should  be  reserved  by  a  mere  claim 
in  a  Mexican  grant  of  ordinary  land. 

Nor  does  the  claim  that  the  Cochiti  grant 
was  tub  judiee  at  the  time  of  the  location  of 
these  lands  affect  their  status  as  public 
lands  belonging  to  the  United  States.  They 
were  not,  in  fact,  within  the  limits  of  the 
grant. 

The  case  of  Astiasaran  v.  Kanta  Rita 
Land  £  Uin.  Co.  148  U.  S.  80,  37  L.  ed.  376, 
13  Sup.  Ct.  Rep.  457,  is  not  in  point.  In 
that  case  it  was  held  that  a  private  claim 
to  land  in  Arizona,  under  a  Mexican  grant 
which  had  been  reported  to  Congress  by  the 
surveyor  general  of  the  territory,  could  not, 
before  Congress  had  acted  on  the  report,  be 
contested  in  the  courts  of  justice.  It  was 
stated  (p.  83,  L.  ed.  377,  Sup.  Ct  Rep. 
458)  that  "the  case  is  one  of  those,  jurisdic- 
tion of  which  has  been  committed  to  a  par- 
ticular tribunal,  and  which  cannot,  there- 
si  fore, — at  least,  while  proceedings  are  pend- 
f  ing  before  that  tribunal, — be*taken  up  and 


decided  by  any  other."  The  court  further 
said  that  Congress  having  constituted  itself 
the  tribunal  to  finally  determine  upon  the 
report  and  recommendation  of  the  surveyor 
general  whether  the  claim  was  valid  or  in- 
valid, the  proceedings  were  pending  until  Con- 
gress acted,  and  while  they  were  pending  the 
question  of  the  title  of  the  petitioner  could 
not  be  contested  in  the  ordinary  courts  of 
justice.  This  is  no  such  case.  There  was 
no  contest  in  any  other  court  by  which  the 
validity  or  extent  of  the  {[rant  pending  for 
decision  in  the  court  of  private  land  claims 
could  in  any  way  be  affected.  No  court  of 
justice  had  been  appealed  to  for  any  such 
purpose.  The  question  was  simply  whether 
the  land  was  public  land  open  to  entry  un- 
der the  laws  of  the  United  States,  and  this 
was  a  question  which  parties  might  decide 
at  the  peril  of  having  their  acts  rendered  of 
no  avail  if  the  decision  of  the  court  of  pri- 
vate land  claims  included  those  lands  in  the 
grant  then  before  it. 

Nor  does  the  case  of  Netchall  v.  Sanger, 
92  U.  S.  761,  23  L.  ed.  769,  apply.  In  that 
case  it  was  held  that  lands  within  the  bound- 
aries of  an  alleged  Mexican  or  Spanish  grant 
which  was  sub  judiee  at  the  time  the  Secre- 
tary of  the  Interior  ordered  a  withdrawal  of 
lands  along  the  route  of  the  railroad,  were 
not  embraced  in  the  congressional  grant  to 
the  company.  The  decision  went  upon  the 
ground  that  the  legislation  of  Congress  had 
been  so  shaped  that  no  title  could  be  initi- 
ated under  the  laws  of  the  United  States  to 
lands  covered  by  a  Spanish  or  Mexican  claim 
until  it  was  barred  by  lapse  of  time  or  re- 
jected. The  act  of  March  3,  1851  (9  Stat, 
at  L.  631,  633,  chap.  41,  {  13),  which  pro- 
vides for  the  presentation  of  claims  under 
Mexican  grants  in  California  to  the  commis- 
sion established  by  the  act,  was  referred  to 
by  the  court,  and  it  was  held  that  by  reason 
of  its  provisions  the  lands  were  not  public 
lands  under  the  laws  of  the  United  States 
until  the  claims  thereto  had  been  either 
barred  by  lapse  of  time  or  rejected.  The  6th 
section  of  the  act  of  1853,  March  3  ( 10  Stat, 
at  L.  244,  246,  chap.  145),  was  also  referred 
to  as  expressly  excepting  all  lands  claimed 
under  any  foreign  grant  or  title.  There  was 
no  such  legislation  existing  in  regard  to 
New  Mexico  at  the  time  of  the  location  'of 
this  mining  claim,  July,  1893.  The  lands  © 
were  in  fact,  and  have  been  since  their  cession  2 
to  this  country,  public  lands  of  the'United* 
States,  although  during  the  period  between 
the  passage  of  the  act  of  1854  and  that  of 
1891  they  were  not  open  for  sale  or  other 
disposition  while  the  claims  to  such  lands 
were  undetermined. 

Being  public  land  and  since  1891  open  to 
location  under  the  mining  laws  of  the  United 
States,  it  is  further  contended  on  the  part  of 
defendants  that  the  location  of  the  claim 
made  by  Pilkey  on  July  10,  1893,  in  behalf 
of  himself  and  his  two  partners,  Lockhart  the 
plaintiff  herein  and  Johnson,  became  for* 
f cited  by  reason  of  noncompliance  with  the 
mining  statutes  of  the  United  States  and  al- 
so the  territory  of  New  Mexico,  and  that 
while  such  failure  to  comply  with  the  stat- 
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utea  continued,  peaceable  possession  of  the 
land  was  taken  and  a  relocation  made  by  the 
defendants,  and  whatever  rights  the  plaintiff 
ever  had  under  the  first  location  were  there- 
by cut  off. 

The  laws  of  New  Mexico  in  force  at  the 
time  when  this  location  was  made  provide 
that  a  person  desiring  to  locate  a  mining 
claim  must  distinctly  mark  the  location  on 
the  ground  so  that  its  boundaries  may  be 
readily  traced,  and  must  post  in  some  con- 
spicuous place  on  the  ground  a  notice  in 
writing  stating  the  names  of  the  locators, 
their  intention  to  locate  the  claim,  giving  a 
description  thereof  by  reference  to  some  nat- 
ural object  or  permanent  monument  so  as 
to  identify  it,  and  must  also  within  three 
months  after  such  posting  cause  a  copy  of 
the  notice  to  be  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  notice 
is  posted.  The  locator  must,  also,  within 
ninety  days  from  the  date  of  taking  posses- 
sion of  the  claim,  sink  a  discovery  shaft  up- 
on the  claim  to  a  depth  of  at  least  10  feet 
from  the  lowest  part  of  the  rim  of  such 
shaft  at  the  surface,  exposing  mineral  in 
place,  or  he  shall  drive  a  tunnel,  adit,  or  open 
cut  upon  such  claim  at  least  10  feet  he- 
low  the  surface  exposing  mineral  in  place. 
By  the  provisions  of  the  act  of  1889  the  sur- 
face boundaries  of  all  mining  claims  located 
must  also  be  marked  by  four  substantial 
posts,  or  four  substantial  monuments  of 
stone  set  at  each  corner  of  the  claim  and 
which  posts  or  monuments  must  be  plainly 
marked  so  as  to  indicate  the  direction  of  the 
claim  from  each  monument  or  post.  N.  M. 
Comp.  Laws  1897,  §§  2280,  2208;  N.  M.  Laws 
1889,  §§  1,  2,  chap.  25. 
*  There  is  no  pretense  in  the  evidence  that 
these  things  were  done  other  than  the  post- 
ing of  a  notice  upon  a  pile  of  rocks  at  some 
point  within  the  claim.  No  work  was  done, 
no  monuments  or  posts  set,  no  discovery 
shaft  sunk,  nor  any  tunnel,  adit,  or  open 
cut  driven,  as  provided  by  law.  It  also  ap- 
pears that  some  time  about  the  last  of  Sep- 
tember or  the  early  part  of  October,  1893, 
Pilkey  who  was  the  only  one  of  the  part- 
ners who  went  to  the  land  and  stayed  near 
it  nt  any  time,  left  the  neighborhood  with 
his  wife  and  came  to  Albuquerque  and  re- 
mained there  until  November,  1893  and  that 
while  he  was  absent  and  no  one  in  posses- 
sion of  the  land,  and  on  or  about  October  23, 
1803,  four  of  the  original  defendants,  Fag- 
aly,  Walker,  Leeds,  and  Johnson,  located 
this  claim  nnd  peaceably  entered  upon  and 
took  possession  of  it. 

If  the  statutes  are  not  complied  with  by 
doing  the  work  as  therein  provided,  and  an- 
other locates  before  such  work  is  done,  it  is 
a  valid  location.  Fntton  v.  Barnard,  4  Fed. 
Rep.  702,  2  McCrarv.  44;  Belk  v.  Meagher, 
104  U.  S.  270,  282,  20  L.  ed.  735,  736. 

It  is  undisputed  that  the  requisite  amount 
of  work  was  not  done  by  the  first  locator, 
nor  is  there  any  dispute  that  he  left  the  mine, 
certainly  early  in  October,  1893,  and  that 
there  was  no  one  in  possession  of  the  land 
on  the  23d  of  October,  1893,  when  the  above- 
named  defendants  entered  upon  the  land, 


peaceably  took  possession  thereof  and  made 
their  location,  and  that  in  such  location  Pil- 
key did  not  join,  and  his  name  was  absent 
from  the  notice,  and  he  was  not  present 
when  possession  was  taken  by  the  other  de- 
fendants. 

These  undisputed  facts  are  shown  by  the 
record,  and  upon  such  evidence  the  court  di- 
rected a  verdict  for  the  defendants.  The  su- 
preme court  of  the  territory  has  affirmed  the 
judgment  entered  upon  this  verdict,  on  the 
ground  that  the  land  was  public  land  of  the 
United  States  and  open  to  location  under 
the  mineral  laws  thereof;  that  the  failure  of 
the  original  locator  to  comply  with  the 
terms  of  the  statutes  of  the  United  States 
and  of  New  Mexico  by  doing  the  work  there 
in  prescribed  forfeited  all  his  rights  under 
such  location,  and  the  peaceable  location 
and  possession  by  others  while  such  failure 
continued  were  valid,  and  the  plaintiff  there  co 
fore  showed  no  legal  title  to  the  mine,  and  2 
'consequently  could  not  recover  in  this  ae* 
tion.  Upon  the  facts  thus  stated  we  think 
the  supreme  court  was  right. 

In  the  course  of  the  trial,  however,  while 
the  cause  was  with  the  plaintiff,  he  offered 
to  show  certain  other  and  further  facts 
which  he  claimed  entitled  him  to  recover 
the  lands  as  against  all  the  defendants.  The 
defendants  objected  to  the  evidence  so  of- 
fered on  the  ground  that  it  was  inadmissi- 
ble and  immaterial  in  this  action,  and  the 
objection  was  sustained  and  the  plaintiff 
duly  excepted. 

The  facts  which  the  plaintiff  sought  to 
prove  are  briefly  these:  After  Pilkey  and 
the  plaintiff  and  Johnson  had  entered  into 
their  agreement,  and  while  Pilkey  was,  pur- 
suant to  its  provisions,  engaged  in  prospect- 
ing, he  discovered  the  mine  in  question  and 
located  it  in  the  name  of  himself  and  his 
partners,  and  thereafter  and  before  the  ex- 
piration of  the  ninety  days  in  which  to  do 
the  necessary  work  on  the  claim  he  and  the 
other  defendants  conspired  together,  and 
agreed  that  he  should  do  no  work  on  the 
mine  within  the  statutory  time,  and  after 
the  expiration  of  that  time  and  a  forfeiture 
had  been  incurred  by  a  failure  to  comply 
with  the  statutes  the  other  parties  defend- 
ant should  relocate  the  mine,  comply  with 
the  laws  in  regard  to  doing  the  work  upon  it 
and  thereby  obtain  the  ownership  thereof, 
and  that  pursuant  to  such  conspiracy  he  did 
neglect  to  do  the  necessary  work  within  the 
statutory  time,  the  defendants  relocated  the 
mine,  entered  into  the  possession  thereof  and 
did  the  necessary  work  thereon  and  have 
remained  in  possession  ever  since.  The 
plaintiff,  therefore,  claims  that  Pilkey,  be- 
ing one  of  the  conspirators  with  the  other 
defendants  and  also  a  copartner  of  plaintiff, 
could  not  be  a  party  to  a  hostile  relocation 
of  the  mine,  and  that  any  such  relocation  by 
others,  under  an  agreement  with  him,  was  il- 
legal and  save  no  right  or  title  to  defend- 
ants, and  that  t'ae  prior  possession  of  plain- 
tiff, through  hre  copartner,  continued  in  law, 
and,  as  against  the  defendants,  such  posses- 
sion gave  plaintiff  a  good  title,  they  being  on 
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account  of  their  fraud  mere  trespassers  upon 
the  land. 

Much  of  the  testimony  thus  given  is  de- 
nied on  the  part  of  Pilkey,  but  as  all  of  it 
was  rejected  by  the  court  we  must  assume 
its  truth  for  the  purpose  of  determining  the 


•It  is  clear  that  the  statutes  providing  for 
a  location  of  mining  lands  were  not  complied 
with  by  Lockhart  or  his  partners.  There  is 
no  dispute  on  that  subject.  When  peaceable 
possession  of  the  mine  which  Pilkey  had 
abandoned  was  taken  and  the  relocation  was 
made  by  the  defendants  Fagaly,  Walker, 
Leeds,  and  Johnson,  and  in  their  own  names, 
whatever  legal  title  to  the  mine  the  plain- 
tiff Lockhart  had  by  virtue  of  the  prior  lo- 
cation by  defendant  Pilkey  was  cut  off.  The 
plaintiff  has  now  brought  this  purely  legal 
action  of  ejectment,  and  must  recover  upon 
the  strength  of  his  legal  title,  or  not  at  all. 
It  is  undisputed  that  whatever  possession 
Pilkey  had  ever  taken  of  the  land  in  ques- 
tion had  been  in  fact  abandoned  by  him  as 
early  as  the  first  of  October,  1893.  Lock- 
hart had  never  had  any  other  than  con- 
structive possession  of  the  land  based  upon 
the  alleged  actual  possession  of  his  copart- 
ner, and  when  the  latter  abandoned  such 
actual  possession,  left  the  mine  and  came  to 
Albuquerque,  the  constructive  possession  of 
plaintiff  ceased  at  the  same  moment.  When 
the  four  defendants  who  took  possession  of 
and  relocated  the  mine  went  on  the  land  on 
October  23,  1893,  they  found  it  vacant,  and 
when  they  took  peaceable  possession  of  the 
vacant  land  before  any  resumption  of  work 
upon  the  claim  by  plaintiff  or  in  his  behalf, 
the  latter's  legal  title,  whatever  it  had  been, 
ceased.  It  is  not  a  case,  therefore,  of  a 
prior  possession  under  color  of  law  or  title 
being  sufficient  as  against  an  ouster  by  a 
mere  trespasser.  There  has  been  no  ouster, 
but,  on  the  contrary,  a  complete  abandon- 
ment of  possession.  Whatever  may  be  the 
equities  of  the  plaintiff  in  regard  to  this 
land  as  against  the  defendants,  he  has  cer- 
tainly no  legal  title  to  the  mine  or  any  part 
thereof,  and  in  this  purely  legal  action  he 
must  fail. 

In  the  courts  of  the  United  States  in  an 
action  of  ejectment  the  strict  legal  title 
must  prevail,  and  if  the  plaintiff  have  only 
equities  they  must  be  presented  and  consid- 
ered on  the  equity  side  of  the  court.  Foster 
v.  Mora,  98  U.  S.  425,  428,  25  L.  ed.  191, 192; 
Johnson  v.  Christian,  128  U.  S.  374,  382,  32 
L.  ed.  412,  414,  9  Sup.  Ct.  Rep.  87.  The  law 
of  New  Mexico  is  to  the  same  effect.  N.  M. 
0  Comp.  Laws,  §  3160,  and  following  sections, 
g  Whatever  the  rights  of  the  plaintiff  may 
■  be  (and  as  to  what'they  are  we  express  no 
opinion),  it  is  clear  that  on  this  record  he 
cannot  maintain  an  action  of  ejectment.  If 
he  have  rights  as  a  copartner  or  co tenant 
with  Pilkey,  and  he  claims  that  the  acts  of 
the  latter  inure  to  his  benefit  in  any  way, 
his  rights  under  such  circumstances  can  be 
enforced  in  equity.  Turner  v.  Sawyer,  160 
U.  S.  578,  586,  37  L.  ed.  1189,  1191,  14  Sup. 
Ct  Rep.  192. 
In  relation  to  mining,  it  has  been  held 


that  the  remedy  in  the  case  of  a  claim  in  the 
nature  of  that  which  the  plaintiff  herein  seta 
up,  is  against  the  copartner  or  cotenant,  by 
an  action  for  a  breach  of  his  contract  or 
to  establish  and  enforce  a  trust  in  the  claim 
as  relocated  against  the  parties  relocating. 
Saunders  v.  Hockey,  6  Mont.  523,  6  Pac.  361 ; 
Doherty  v.  Morris,  11  Colo.  12,  16  Pac.  911. 

In  this  case  it  will  be  seen  that  the  reloca- 
tion on  behalf  of  some  of  the  defendants  did 
not  contain  Pilkey's  name,  and  hence  he  never 
had  any  legal  title  under  that  location.  He 
denies  that  he  had  any  interest  in  the  mine 
under  the  relocation,  and  asserts  that  it  was 
not  made  in  his  interest  or  for  his  benefit. 
Although  the  plaintiff  has  no  right  to  main- 
tain this  action,  yet  he  ought  not  to  be  em- 
barrassed by  a  judgment  here  from  pursuing 
any  other  remedy  against  the  defendants  or 
either  of  them  that  he  may  be  advised;  and 
in  order  to  avoid  any  complication  of  that 
nature  which  possibly  might  result  from  an 
absolute  affirmance  of  the  judgment  of  the 
supreme  court  of  the  territory,  we  moaify 
the  terms  of  that  judgment  t>y  providing 
that  it  is  entered  without  prejudice  to  the  en- 
forcement by  other  remedies,  of  the  rights, 
if  any,  which  the  plaintiff  may  have  against 
the  parties  defendant  or  either  of  them,  and 
as  so  modified,  such  judgment  is  affirmed. 


(181  V.  S.  414) 

UNITED  STATES  RUBBER  COMPANY, 
L.  Candee  &  Company,  and  Metropolitan 
National  Bank,  Petitioners, 
v. 

AMERICAN  OAK  LEATHER  COMPANY 
et  ol. 

Creditors'  bills — fraudulent  preferences  by 
insolvent  corporation — right  of  creditors 
to  share  pro  rata. 

Preferences  by  confessed  Judgments  and  assign- 
ments, which  are  constructively,  bnt  not  act- 
ually, fraudulent  against  other  creditors  of 
an  Insolvent  corporation,  though  set  aside  la 
a  suit  by  the  other  creditors,  will  not  preclude 
those  who  have  taken  the  Invalid  preferences 
from  sharing  with  the  unsecured  creditors 
pro  rota. 

[No.  160.] 

Argued  January  25,  28,  1901.   Decided  May 
IS,  1901. 


0 


N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  decision  revers- 
ing a  decree  setting  aside  fraudulent  pref- 
erences to  creditors  of  an  insolvent  corpora- 
tion. Reversed. 

See  same  case  below,  37  C.  C.  A.  699,  98 
Fed.  Rep.  891. 

Statement  by  Mr.  Justice  Shir  as: 
On  September  11,  189C,  the  American  Oak 
Leather  Company,  a  corporation  of  the  state 
of  Ohio,  filed  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Il- 
linois a  bill  of  complaint  against  C.  BL  Far- 
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S,  ft  Company,  a  corporation  of  the  state  of 
lino  is;  the  United  States  Rubber  Company, 
™ a  corporation  of  the  state  of  New  Jersey;  L. 

*  Candee  ft  Company,*  a  corporation  of  the 
state  of  Connecticut;  John  W.  Arnold,  Unit- 
ed States  marshal  for  the  northern  district 
of  Illinois,  and  the  Metropolitan  National 
Bank,  a  national  banking  association. 

The  bill  alleged  that  the  complainant  was 
a  judgment  creditor  of  C.  H.  Fargo  ft  Com- 
pany,  an  insolvent  corporation;  that  judg- 
ments by  confession  against  said  C.  H.  Far- 
go &  Company  had  been  entered  in  the  cir- 
cuit court  of  the  United  States  on  August  8, 
1896,  for  large  amounts  in  favor  of  the 
United  States  Rubber  Company  and  L.  Can- 
dee  ft  Company;  that,  on  the  same  day,  an 
assignment  was  made  by  C.  H.  Fargo  ft  Com- 
pany of  all  its  book  accounts  to  said  rubber 
companies;  that  a  judgment  by  confession 
had  been  entered  on  August  6,  1896,  for  a 
large  amount,  in  favor  of  the  Metropolitan 
National  Bank,  and  on  the  same  day  deeds 
to  said  bank  had  been  executed  by  Fargo  & 
Company,  conveying?  its  factory  at  Dixon,  Il- 
linois; that  executions  had  been  issued  on 
said  judgments  and  levied  upon  all  the  tan- 
gible assets  of  C.  H.  Fargo  ft  Company;  that 
■aid  judgments  were  illegal  because  given 
and  taken  with  intent  to  defraud  the  com- 
plainant and  other  creditors  of  C.  H.  Fargo 
ft  Company.  The  bill  prayed  that  the  said 
judgments,  executions,  assignment,  and 
deeds  should  be  set  aside,  and  that  the  assets 
of  C.  H.  Fargo  ft  Company  should  be  ap- 
plied, through  a  receiver,  to  the  payment  of 
its  bona  fide  creditors. 

Subsequently  other  creditors  to  a  large 
amount  filed  intervening  petitions,  and 
joined  in  the  complainant's  prayer  for  re- 
lief. Answers  were  filed  by  the  several  de- 
fendants, denying  the  allegations  of  fraud; 
and  thereupon  the  court  referred  the  case  to 
Henry  W.  Bishop,  as  a  master  in  chancery, 
"to  take  proofs  herein  and  report  the  same, 
together  with  his  conclusions  thereon,  as  to 
the  facts  only."  An  order  was  also  entered 
appointing  a  receiver,  and  upon  appeal  to 
the  circuit  court  of  appeals  for  the  seventh 
circuit  this  order  was  affirmed.  27  C.  C.  A, 
118,  63  U.  S.  App.  444,  82  Fed.  Rep.  248. 

On  April  17,  1899,  after  taking  a  large 
amount  of  testimony,  and  a  protracted  hear- 
ing, the  master  filed  a  report,  of  which  the 
important  portions  were  as  follows: 

"There  was  due  January  6,  1896,  to  Candee 
ft  Company,  upon  the  notes  of  C.  H.  Fargo 
eft  Company  (given  in  settlement  in  Novem- 
"ber,  1895),  the  sum  of  $44,900,  and  on  the 

*  same*date  there  was  due  from  the  Fargo  Com- 
pany to  the  United  States  Rubber  Company 
on  open  account  for  proceeds  of  sale  of  con- 
signed goods  the  sum  of  $141,537.13. 

"It  is  shown  by  the  testimony,  and  I  so 
find,  that  about  January  2,  1896,  the  C.  H. 
Fargo  Company,  anticipating  difficulty  in 
meeting  its  regular  obligations  matur- 
ing during  that  month,  applied  to  one 
Charles  L.  Johnson,  who  represented  both 
the  Candee  Company  and  the  United  States 
Rubber  Company,  for  a  loan  of  $50,000,  rep- 
resenting that  the  Fargo  Company  was  per- 


fectly solvent,  and  that  this  accommodation 
would  relieve  it  from  its  temporary  embar- 
rassments and  enable  it  to  go  on  with  its 
business. 

"This  application  was  granted,  and  on 
January  6,  1890,  Johnson  agreed,  acting  for 
L.  Candee  Company,  to  lend  the  Fargo  Com- 
pany the  sum  of  $50,000  for  six  months, 
upon  the  understanding  that  this  loan  and 
the  indebtedness  of  $44,900  upon  the  notes 
previously  given  as  aforesaid,  and  the  bal- 
ance due  the  United  States  Rubber  Company, 
and  which  might  become  due  it,  should  be 
secured  in  such  way  as  might  be  satisfactory 
to  their  counsel,  Mr.  Beale,  of  the  law  firm 
of  Isham,  Lincoln,  &  Beale. 

"The  proposition  was  accepted  on  the  6th 
day  of  January,  1896,  and  it  was  agreed  and 
was  arranged  between  the  parties  as  follows: 

"First  That  the  $50,000  should  be  ad- 
vanced by  the  Fargo  Company  by  L.  Candee 
ft  Company,  partly  on  that  date  and  during 
the  succeeding  two  weeks. 

"Second.  That  the  Fargo  Company  should 
that  day  execute  and  deliver  its  three  judg- 
ment notes,  one  for  $45,000,  payable  on  de- 
mand to  the  order  of  L.  Candee  ft  Company, 
to  secure  that  company  with  respect  to  its 
liability  as  indorser  or  guarantor  upon  the 
notes  for  $44,900  given  previous  to  January, 
1896;  one  for  $51,500,  payable  on  demand  to 
L.  Candee  ft  Company,  as  collateral  security 
to  plain  notes  of  the  Fargo  Company,  which 
were  given  as  evidence  of  the  advance  of 
$50,000  then  to  be  made,  and  one  for  $140,- 
000.  payable  on  demand  to  the  order  of  the 
United  States  Rubber  Company,  as  collateral 
security  to  the  then  existing  and  to  anytt 
future* indebtedness  of  the  Fargo  Company* 
to  the  United  States  Rubber  Company  as 
aforesaid. 

"Third.  That  in  case  the  Fargo  Company 
should  at  any  time  find  it  necessary  to  sus- 
pend business  it  would  assign  as  additional 
security  all  its  accounts  and  bills  receivable; 
that  it  should  not  give  any  judgment  notes 
to  other  creditors  which  would  impair  the 
security  to  the  Rubber  Companies,  and  that 
the  $50,000  advance  should  be  used  by  the 
Fargo  Company  in  reduction  of  its  general 
indebtedness  as  it  matured;  and 

"Fourth.  That  the  four  employees  of  the 
Fargo  Company  who  were  on  the  board  of 
directors,  and  also  E.  A.  Fargo,  should  re- 
tire from  the  board  and  there  should  be 
elected  in  their  places  by  the  stockholders 
of  the  company  five  persons,  to  be  nominated 
by  said  Beale,  in  whom  he  had  confidence, 
one  of  whom  should  become  secretary  and 
treasurer,  and  that  the  directors  so  to  be 
elected  at  Seal's  nomination  should  not 
hamper  or  interfere  with  the  proper  carry- 
ing on  of  the  ordinary  business  of  the  com- 
pany. 


"I  find  that  the  attention  of  the  general 
creditors  was  never  called  to  this  arrange- 
ment, and  they  had  no  knowledge  of  it.  The 
Metropolitan  National  Bank  first  learned  of 
it  at  or  about  the  time  a  judgment  note  was 
given  it  to  secure  the  payment  of  its  claim 
of  $50,000  as  hereinafter  stated. 
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"I  find  that  in  pursuance  of  this  arrange- 
ment, and  on  January  6,  1896,  a  meeting  of 
the  board  of  directors  of  the  C.  H.  Fargo 
k  Company  was  had  before  any  change  in 
said  board,  when  a  resolution  was  passed  au- 
thorizing the  borrowing  of  the  $50,000,  the 
giving  of  judgment  notes,  as  in  said  agree- 
ment provided  for,  and  assignment  of  the  ac- 
counts, bills,  and  choses  in  action  upon  the 
contingencies  agreed  upon;  and  upon  the 
same  day  the  three  judgment  notes  referred 
to  were  executed  and  delivered  by  Charles 
E.  Fargo,  president  of  the  company,  Frank 
M.  Fargo,  vice  president  and  treasurer,  and 
E.  A.  Fargo,  secretary,  and  the  loan  of  $50,- 
000  was  perfected,  $10,000  being  advanced 
at  the  time  and  the  balance  of  $50,000  during 
ee  the  succeeding  two  weeks. 
5  "This  action  was  ratified  on  the  8th  day 
•  of  January,  1896,*by  the  unanimous  vote  of 
the  stockholders  of  C.  H.  Fargo  &  Company, 
all  the  shares  being  represented. 

"I  find  that  in  pursuance  also  of  said  ar- 
rangement, and  as  a  part  of  it,  at  a  meeting 
of  the  stockholders  of  C.  H.  Fargo  ft  Com- 
pany, held  January  9,  1896,  George  C.  Madi- 
son, Tiffany  Blake,  Buell  McKeever,  Fred- 
erick B.  Fuller,  Gilbert  E.  Porter,  Charles 
E.  Fargo,  and  F.  M.  Fargo  were  duly  elected 
directors  for  the  ensuing  year. 

"The  first  five,  except  Blake,  were  em- 
ployees in  the  office  of  William  G.  Beale,  and 
said  Blake  was  assistant  corporation  counsel 
of  the  city  of  Chicago,  of  which  William  G. 
Beale  was  then  corporation  counsel,  and  all 
five  were  elected  by  the  stockholders  at  the 
suggestion  of  said  Beale.  Subsequently,  at 
a  meeting  of  the  newly  constituted  board, 
at  which  Charles  E.  Fargo  was  re-elected 
president  of  the  company,  Frank  M.  Fargo 
was  re-elected  vice  president  of  the  company, 
and  Buell  McKeever  was  elected  secretary 
and  treasurer  of  the  company,  Che  by-laws 
of  the  company  were  amended,  providing 
against  the  giving  of  judgment  notes  or  pref- 
erential security  without  special  authoriza- 
tion of  the  board  of  directors. 

"I  also  find  that  the  change  of  the  board 
of  directors  and  officers,  and  the  changes  of 
the  by-laws  of  said  company,  and  the  reso- 
lution thereof  authorizing  judgment  notes 
and  assignments  of  accounts  if  necessary, 
were  all  for  the  purpose  of  giving  preferential 
security  to  the  rubber  companies,  and  the 
matter  was  kept  secret  in  order  to  allow  the 
Fargo  Company  an  opportunity  of  getting 
through  embarrassments  apparently  tempo- 
rary, but  not  with  a  fraudulent  intent  as 
to  the  other  creditors  of  the  company.  The 
only  purpose  and  object  of  changing  the 
board  of  directors  as  aforesaid,  and  of 
amending  the  by-laws,  was  to  protect  the 
rubber  companies  against  the  giving  by 
the  Fargo  Company  of  preferential  se- 
curity or  judgment  notes  to  other  of  its 
creditors  which  should  be  superior  to  the  se- 
curity of  the  rubber  companies. 

"I  further  find  that  the  arrangement  as 
made  was  carried  out  in  good  faith  by  the 
parties,  and  that  the  directors  elected  at  the 
suggestion  of  said  Beale  took  no  part  in  the 
active  management  of  the  Fargo  Company 


after  their  election,  and  that* no  stock-* 
holders'  or  directors'  meetings  of  the  Fargo 
Company  were  held  after  January  9,  1896, 
until  August  5,  1896. 

"I  find  that  on  January  9,  1896,  which 
was  the  data  of  the  meeting  of  the  new  di- 
rectors, the  authorized  capital  stock  of  the 
said  corporation  of  C.  H.  Fargo  &  Company 
was  $400,000  and  the  debts  of  the  corpora- 
tion on  January  6,  1896,  as  follows : 

Amount    owing   United  States 

Rubber  Company   $141,537  19 

Amount  owing  Candee  &  Com- 
pany  44,900  00 

Amount  owing  Metropolitan  Na- 
tional Bank  60,000  00 

Amount  owing  other  creditors 

 210,216  20 


Total  $446,653  33 

"I  find  that  the  value  of  the  assets  of  C. 
H.  Fargo  &  Company  at  that  time  had  not 
been  definitely  ascertained,  but  I  find,  as  a 
matter  of  fact,  as  the  results  of  efforts  since 
made  in  collecting  the  same  in  liquidation 
and  from  other  sources  of  information  dis- 
closed by  the  tf-etimony,  that  on  the  6th  day 
of  January,  189(3,  the  assets  of  said  company 
were  not  sufficient  to  discharge  its  indebted- 
ness, of  which  fact  the  defendants,  the  rubber 
companies,  are  shown  to  have  been  ignorant, 
relying  upon  the  representation  of  the 
Fargos  that  there  was  a  large  excess  of  as- 
sets over  liabilities.  The  fact  that  Johnson, 
representing  the  rubber  companies,  made  no 
detailed  examination  of  the  assets  of  the 
company,  but  consented  to  advance  the 
money  which  was  applied  for,  is  evidence  to 
my  mind  that  he  believed  in  the  assurances 
which  were  given  him  by  the  Fargos  of  the 
condition  of  their  company. 

"I  further  find  that  between  January  6, 
1896,  and  August  6,  1896,  the  new  liabilities 
incurred  by  said  corporation  to  creditors 
other  than  the  rubber  companies  and 
the  bank  were  $246,600.54  (of  which  there 
was  due  and  unpaid  on  August  6,  1896,  $142,- 
690.95) ,  and  that  during  the  same  period  the 
Fargo  Company  paid  out  more  than  $300,- 
000  to  its  general  creditors  in  the  regular 
course  of  business,  paying  substantially  all 
of  the  indebtedness  of  January  6, 1896,  which 
was  largely  to  the  same  persons  who  are  now  o 
creditors.  * 
•  "1  further  find  that  between  January  6  • 
and  August  6,  1896,  the  Fargo  Company  con- 
tinued its  business  as  before,  reducing  its 
general  indebtedness  to  a  considerable  extent 
with  its  general  creditors;  that  during  said 
time  it  paid  Candee  &  Company  $44,900,  the 
amount  of  its  indebtedness  prior  to  January 
6,  1896,  and  $13,470  on  account  of  the  ad- 
vance of  $50,000  as  aforesaid;  that  during 
said  time  it  paid  to  the  United  States  Rub- 
ber Company  $15,000  on  account  of  the  in- 
debtedness to  that  company  existing  January 
6,  but  it  also  sold  consigned  goods  of  that 
company  to  the  amount  of  $24,534.04,  of 
which  it  remitted  only  $5,495.40;  and  that 
on  August  6,  1896,  there  was  due  to  the 
United  States  Rubber  Company  the  sum  of 
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$142,424,81,  and  to  L.  Candee  ft  Company  the 
nm  of  $36,530. 

"I  further  find  from  the  testimony  that 
the  indebtedness  of  the  Fargo  Company, 
which  was  incurred  after  January  9,  1896, 
up  to  the  time  of  the  entry  of  judgment  upon 
the  judgment  notes  referred  to,  was  incurred 
in  ignorance  of  the  giving  of  the  judgment 
notes  and  the  change  of  directors,  and  of  the 
change  of  officers,  and  of  the  arrangement 
existing  between  the  rubber  companies  and 
the  Fargo  Company,  and  that  the  amount  of 
the  claims  that  were  thus  contracted  and  is 
•till  unpaid  exceeded  $110,000. 

«I  find  that  while  Johnson  and  Sadler, 
representing  the  rubber  companies,  were  here 
from  January  2  to  January  6,  1896,  that  it 
was  then  agreed  that  separate  books  showing 
sales  of  consigned  goods  should  be  kept,  and 
the  proceeds  of  the  sales  thereof  should  be 
kept  in  a  separate  bank  account,  which  was 
done. 

"I  find  that  the  advance  of  $50,000  on 
January  6,  1896,  and  the  giving  of  the  judg- 
ment notes  and  security  referred  to,  was  the 
result  of  an  evident  feeling  upon  the  part 
of  all  the  parties  to  the  transaction,  and  was 
in  the  belief  and  expectation  on  their  part, 
that  through  the  assistance  which  was  in 
thiR  way  afforded  the  Fargo  Company  it 
would  be  enabled  to  continue  its  business 
successfully  and  become  ultimately  relieved 
of  its  financial  embarrassment,  and  that  said 
arrangement  was  entered  into  in  good  faith 
r.  and  without  any  fraudulent  intent. 

*  "1  find  that  the  testimony  does  not  show 

•  that  the  parties'were  influenced  in  making 
the  arrangement  aforesaid  upon  a  belief  of 
the  insolvency  of  the  Fargo  Company  at  that 
time,  and  the  conduct  of  the  corporation 
afterwards  and  until  about  the  time  of  the 
entering  up  of  the  judgment  notes,  in  my 
judgment,  clearly  indicated  the  hope  and  ex- 
pectation that  the  Fargo  Company  would  be 
finally  relieved  of  its  troubles. 

"In  support  of  this  conclusion  I  find  that 
in  the  meantime  and  between  January  6, 
1896,  and  August,  1896,  in  the  regular  course 
of  its  business  the  Fargo  Company  reduced, 
to  a  large  extent,  the  indebtedness  which  ex- 
isted January  1,  1896,  increasing  the  capac- 
ity of  their  manufacturing  business,  reduc- 
ing its  stock  and  discharging,  to  a  large  ex- 
tent, its  general  liabilities,  except  with  the 
United  States  Rubber  Company  and  the  Met- 
ropolitan National  Bank,  with  an  evident 
purpose  end  expectation  of  continuing  its 
business;  during  which  time  nothing  is 
shown  to  have  occurred  with  these  parties 
inconsistent  with  this  theory. 

"I  find  that  during  this  period  the  gen- 
eral creditors  were  substantially  the  same 
as  before,  with  the  exception  of  the  Eagle 
Tanning  Works  of  Chicago,  whose  claim  of 
$2,500.24  has  been  established,  for  the  goods 
purchased  on  credit  between  April  1,  1896, 
and  July  15,  1896,  and  Wilder  ft  Company, 
and  the  Pfister  ft  Vogel  Leather  Company, 
hereinafter  mentioned. 

"And  I  also  find  that  during  this  time 
■pon  the  letter  heads  of  the  C.  H.  Fargo  Com- 
21  S.  C.- 


pany  the  printed  names  of  the  Fargos,  treas- 
urer and  secretary,  appeared  as  before,  with- 
out anything  to  show  any  change  in  the  con- 
struction or  management  of  said  corporation, 
nor  were  such  changes  in  any  way  mentioned, 
or  their  real  condition  disclosed. 

"I  further  find  that  during  many  years 
prior  to  January  6,  1896,  the  C.  H.  Fargo 
Company  had  been  doing  business  with  the 
Metropolitan  National  Bank  of  this  city,  its 
banker,  resulting  in  the  creation  from  time 
to  time  of  a  large  indebtedness  to  said  bank, 
which  was  finally  reduced,  in  the  usual 
course  of  business,  so  that  on  the  6th  day 
of  August,  1890,  said  indebtedness  amounted  * 
to  the  sum  of  $40,000.  5 

'"That  the  Metropolitan  National  Bank,* 
during  the  summer  of  1896,  applied  to  C. 
H.  Fargo  &  Company  to  reduce  its  indebted- 
ness to  it  and  to  finally  discharge  it  by  the 
month  of  November  following. 

"1  further  find  that  at  the  same  time  said 
bank  gave  the  C.  H.  Fargo  Company  said 
notice,  and  down  to  about  the  3d  or  4th  day 
of  August,  a.  o.  1896,  it  had  no  knowledge 
of  any  transactions  which  occurred  between 
it  and  the  rubber  companies  in  the  previous 
month  of  January,  and  that  it  did  not  know 
of  the  change  in  the  board  of  directors  of 
said  C.  H.  Fargo  &  Company,  or  that  it 
had  given  the  rubber  companies  judgment 
notes  for  an  indebtedness  owing  by  it  to  said 
rubber  companies,  or  of  the  agreement  which 
had  been  entered  into  in  respect  to  the  same 
between  it  and  the  rubber  companies,  or  of 
the  action  which  had  been  taken  by  the 
newly  constituted  board  in  pursuance  of  this 
agreement. 

"I  further  find  that  on  or  about  Monday, 
the  3d  day  of  August,  a.  d.  1896,  Charles 
E.  Fargo,  president  of  the  said  C.  H.  Fargo 
&  Company,  called  at  the  Metropolitan  Na- 
tional Bank,  and  while  there  applied  to  the 
bank  for  an  additional  loan  of  $10,000. 

"I  find  that  during  this  interview, 
or  shortly  thereafter,  the  said  Charles  E. 
Fargo  informed  the  president  of  said  bank 
that  the  said  C.  H.  Fargo  ft  Company  had 

?;iven  the  rubber  companies  judgment  notes 
or  the  amount  of  its  indebtedness  to  them, 
and  while  said  C.  E.  Fargo  insisted  that  the 
assets  of  his  company  were  at  that  time  large- 
ly in  excess  of  its  indebtedness  and  ample 
to  meet  the  entire  amount  thereof,  that,  ow- 
ing to  the  difficulty  in  making  its  collections 
as  rapidly  as  its  outstanding  paper  matured, 
his  company  would  be  obliged  to  fail  unless 
it  received  some  assistance. 

"I  find  that  at  the  time  of  said  interviews 
the  said  C.  E.  Fargo  represented  to  the 
president  of  said  bank  that  the  said  C.  H. 
Fargo  ft  Company  was  indebted  to  him  and 
his  brothers  for  money  exceeding  $10,000 
which  they  had  borrowed  upon  their  notes 
for  the  benefit  of  the  company,  and  which 
they  had  paid  over  to  the  company  for  use  in 
its  business,  and  that  said  Fargo  brothers » 
had  put  up  some  bank  stock  that  they  owned  J 
as'eollateral  to  said  notes,  and  C.  E.  Fargo* 
thereupon  proposed  to  said  bank  that  if  it 
would  loan  said  C.  H.  Fargo  ft  Company  $10. 
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000  in  addition  to  its  then  existing  loan,  so 
that  said  company  could  reimburse  him  and 
his  brothers  and  enable  them  to  take  up  said 
notes,  he  would  procure  from  the  said  C.  H. 
Fargo  &  Company  judgment  notes  for  said 
bank,  both  for  said  sum  so  advanced  as  afore- 
said, and  also  for  notes  then  remaining  due 
•aid  bank  to  the  amount  of  $40,000. 

"I  further  find  that  said  bank  acceded  to 
said  proposition,  and  loaned  said  C.  H.  Fargo 
&  Company  said  additional  sum  of  $10,000. 
receiving  two  judgment  no  tea  of  the  Fargo 
Company  for  the  sum  of  $25,000  each,  credit- 
ing to  the  account  of  said  C.  H.  Fargo  £ 
Company  in  said  bank  said  sum  of  $10,000. 

"1  further  find  that,  at  the  time  of  the 
completion  of  this  arrangement  with  said 
bank,  neither  the  bank  nor  its  officers  nor  at- 
torneys had  any  knowledge  of  the  change  of 
the  board  of  directors  of  the  said  C.  H.  Fargo 
&  Company,  or  of  its  by-laws,  but  the  bank 
did  know  that  the  rubber  companies,  as  a 
part  of  the  final  arrangements  made,  were 
entitled  equally  with  themselves  to  enter 
judgment  upon  the  judgment  notes  which 
had  been  given. 

"I  further  find  that  neither  the  complain- 
ants herein  nor  any  of  the  other  creditors  of 
the  said  C.  H.  Fargo  &  Company  were  led  to 
give  credit  to  said  company  by  reason  of  the 
transactions  had  between  it  and  the  bank; 
nor  did  any  of  the  said  parties  sell  any 
goods  to  said  C.  II.  Fargo  &  Company  subse- 
quent to  the  time  when  said  bank  made 
•aid  $10,000  loan  aforesaid  to  C.  H.  Fargo 
&  Company,  nor  did  the  said  bank  in  any  way 
participate  in  or  have  any  knowledge  of  the 
change  in  the  by-laws  of  said  C.  H.  Fargo 
&  Company  as  aforesaid. 

'*I  further  find  that  from  about  the  time 
when  the  said  judgment  notes  were  given 
to  said  bank,  as  aforesaid,  the  said  bank 
entered  into  a  stipulation  with  the  rubber 
companies  by  which  it  was  agreed  that  they 
should  unite  their  efforts  to  collect  their 
respective  claims  against  the  said  C  H. 
Fargo  &  Company  and  should  share  pro 
rata  in  whatever  proceeds  should  be  derived 
«  therefrom. 


•  *  "I  further  And  upon  the  testimony  sub- 
mitted to  and  taken  before  me  in  connection 
with  this  branch  of  the  case,  that  the  defend- 
ant, tile  Metropolitan  National  Bank,  is  not 
shown  to  have  been  guilty  of  any  actual 
fraud  as  against  the  complainants  or  the 
other  creditors  of  C.  H.  Fargo  &  Company  by 
reason  of  any  of  its  transactions  with  the 
said  defendants,  C.  H.  Fargo  k  Company  or 
the  said  rubber  companies. 

"I  further  find  that  August  6,  1896,  be- 
fore entry  of  the  judgment  in  favor  of  the 
rubber  companies  as  Bet  forth  in  the  plead- 
ings, C.  E.  Fargo  &  Company,  by  its  presi- 
dent, C.  E.  Fargo,  duly  assigned  to  the 
United  States  rubber  company  all  the  ac- 
counts and  bills  receivable  of  the  Fargo  Com- 
pany as  further  security  for  the  indebtedness 
to  the  rubber  companies,  pursuant  to  and  in 
accordance  with  the  agreement  made  in  Jan- 
uary, 1890. 

"I  find  nothing  in  the  testimony  which  has 


been  taken  before  me  upon  this  reference, 
which  so  changes  the  record  which  was  be- 
fore the  court  upon  the  hearing  of  the  ap- 
plication for  the  appointment  of  a  receiver 
as  to  lead  me  to  a  conclusion  different  from 
that  announced  by  the  court  at  that  time; 
indeed,  the  effect  of  the  testimony,  in  my 
judgment,  is  to  explain  and  strengthen  the 
conclusion  then  expressed  by  the  court,  that 
there  was  no  fraud  in  fact  or  want  of  good 
faith  shown  in  the  conduct  of  any  of  the  de- 
fendants in  respect  to  the  transactions  com- 
plained of;  and  upon  a  careful  examination 
of  the  whole  record  and  testimony  I  so  find 
and  report." 

Exceptions  filed  by  the  respondents  were 
overruled,  and  the  report  was  in  all  respects 
confirmed. 

On  May  4,  1899,  the  circuit  court,  per 
Circuit  Judge  Grosscup,  entered  a  decree 
setting  aside  the  preferences  complained  of 
in  the  bill,  as  "fraudulent  in  law  (although 
not  at  the  time  believed  by  the  parties  to  be 
suoh,  but,  on  the  contrary,  believed  to  have 
been  within  their  rights)  as  against  the 
other  creditors  of  C.  H.  Fargo  &  Company;" 
and  directing  the  assets  in  the  hands  of  tha 
receiver,  amounting  to  about  $111,000,  to  be 
distributed  pro  rata  among  the  creditors,  in- 
cluding the  defendants.  An  appeal  and  a 
cross  appeal  were  taken  to  the  circuit  court 
of  appeals,  and  that  court,  on  October  3,  g 
1899,  reversed  the  decree  of  the  circuit  court  J 
in  so  far  as  it  permitted 'the  rubber  com-  • 
panies  and  bank,  defendants,  to  share  equally 
with  other  creditors  in  the  fund  to  be  dis- 
tributed. 

Thereupon  this  court  upon  the  petition  of 
the  rubber  companies  and  the  Metropolitan 
National  Bank,  and  the  cross  petition  of  the 
complaining  creditors,  allowed  a  writ  of  cer- 
tiorari to  the  circuit  court  of  appeals  of  the 
seventh  circuit. 

Messrs.  Henry  S.  Bobbins,  Edward  8. 
Isham,  and  George  A.  Follantbee  for  peti- 
tioners. 

Messrs.  Frederick  A.  Smith,  Jacob 
Newman,  Horace  K.  Tenney,  Wm.  J.  Man- 
ning, O.  W.  Xorthrup,  Jr*  I.  V.  Quarto,  & 
0.  Levinson,  and  Benj.  V.  Becker  for  re- 
spondents. 

Mr.  Justice  Shir  as  delivered  the  opinion 
of  the  court: 

This  was  a  case  in  which  the  circuit  court 
of  the  United  States  for  the  northern  district 
of  Illinois,  sitting  in  chancery,  was  called 
upon  to  administer  and  distribute  the  assets 
of  an  insolvent  corporation.  The  jurisdic- 
tion of  the  court  was  invoked  by  a  bill  of 
complaint  filed  on  behalf  of  unsecured  credit- 
ors seeking  to  set  aside  as  fraudulent  certain 
preferences  held  by  the  defendants.  Pend- 
ing that  controversy,  a  receiver  was  appoint- 
ed, and  ultimately  a  fund  was  realized  for 
distribution  amounting  to  about  $111,000. 

The  contested  questions  raised  by  the  bill, 
intervening  petitions,  and  answers  were  re- 
ferred to  a  master  to  take  proofs  and  report 
the  same  "together  with  his  conclusions 
thereon  as  to  the  facts  only." 
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After  stating  his  findings  of  facts,  the 
master  thus  stated  his  conclusions  thereon: 
"I  find  nothing  in  the  testimony  which  has 
been  taken  before  me  upon  this  reference, 
which  so  changes  the  record  which  was  be- 
S  fore  the  court  upon  the  hearing  of  the  appli- 
?  cation  for  the  appointment  of  a  receiver  as 

*  to  lead  me  to  a  conclusion  different  'from 
that  announced  by  tbe  court  at  that  time; 
indeed,  the  effect  of  the  testimony,  in  my 
judgment,  is  to  explain  and  strengthen  the 
conclusion  then  expressed  by  the  court,  that 
there  was  no  fraud  in  fact  or  want  of  good 
faith  shown  in  the  conduct  of  any  of  the  de- 
fendants in  respect  to  the  transactions  com- 
plained of ;  and  upon  a  careful  examination 
of  the  whole  record  and  testimony  I  so  find 
and  report." 

The  circuit  court  overruled  exceptions 
taken  to  the  findings  and  conclusion  of  the 
master,  and  confirmed  his  report. 

The  conclusions  of  the  circuit  court  were 
thus  expressed  in  the  opinion  of  Circuit 
Judge  Crosscup: 

"After  as  careful  an  examination  of  the 
evidence  as  I  hare  been  able  to  give  to  it,  I 
have  come  to  the  following  conclusions : 

"First  That  the  intervening  creditors 
have  not  clearly  proven  that  the  rubber  com- 
pany and  the  Candee  Company  had  any  in- 
tention to  commit  a  fraud  upon  the  other 
creditors  at  the  time  of  tbe  arrangement  of 
January,  1896 ;  on  the  contrary,  I  think  the 
weight  of  proof  shows  that  both  these  com- 
panies believed  that,  with  the  help  they  were 
about  to  give  Fargo  &  Company,  that  com- 
pany would  be  able  to  weather  the  storm.  I 
am,  therefore,  of  the  conclusion  that  there 
was  no  intentional  fraud  committed. 

"Second.  The  proof  on  the  part  of  the  in- 
terveners has  not  clearly  shown  that  the 
$10,000  borrowed  from  the  Metropolitan  Na- 
tional Bank  upon  which  the  Fargos  were 
personally  liable  as  indorsees  did  not  go  in- 
to the  business  of  and  to  the  benefit  of  the 
Fargo  Company;  on  the  contrary,  the  proof 
clearly  shows  that,  so  far  as  the  Metropoli- 
tan National  Bank  knew,  the  money  had 
gone  to  the  company.  Under  these  circum- 
stances I  see  no  reason  why  the  Metropolitan 
National  Bank  had  not  a  right  to  advance 
the  110,000  additional  money.    .   .  . 

"Fourth  .  .  .  Candee  &  Company,  the 
rubber  company,  and  the  bank  would,  un- 
doubtedly, in  January  or  in  August,  have 
had  the  rightful  power  to  have  obtained  the 
judgment  notes  actually  taken.  Had  they 
taken  judgment  thereon,  there  can  be  no 
t,  doubt  but  that  their  preference  would  have 
3  been  sustained.   The  vice  in  the  conduct  of 

•  the  rubber  company 'and  the  Candee  Com- 
pany consisted  in  their  attempting  to  tie  up 
the  corporation  against  the  power  to  give 
like  preferences  in  favor  of  others.  It  was, 
in  a  certain  sense,  a  new  attempt;  it  was  in 
the  line  of  efforts  of  creditors  to  secure  them- 
selves ;  it  was,  on  the  whole,  not  ungenerous 
to  Fargo  k  Company ;  and  did  not,  consider- 
ing their  rights  to  have  taken  judgment 
notes,  and  the  fact  that  none  of  the  other 
creditors  attempted  to  obtain  such  notes,  or 
any  other  preference,  before  the  general 


crash,  do  any  actual  injury  to  the  other  cred- 
itors. 

"On  the  whole,  I  think  the  interests  of  jus- 
tice will  be  best  subserved  by  placing  them  in 
the  class  with  the  other  creditors,  and  com- 
pelling them  to  pay  the  general  costs  of  this 
litigation." 

In  the  opinion  of  the  circuit  court  of  ap- 
peals there  does  not  appear  to  have  been 
made  any  serious  attempt  to  overrule  or  sub- 
stantially modify  the  master's  findings  of 
facts;  but  the  conclusion  of  the  circuit  court 
permitting  the  defendants  to  participate  in 
a  pro  rata  distribution  of  the  fund  was  not 
approved,  and  the  decree  in  that  particular 
was  reversed  by  a  majority  of  the  court. 

In  his  dissenting  opinion  Mr.  Justice 
Brown  thus  expressed  his  views  on  the  ques- 
tions of  fact: 

"I  find  no  testimony  to  satisfy  me  that  an 
actual  fraud  upon  the  general  creditors  was 
intended.  .  .  .  The  evidence  satisfies  me 
that  there  was  a  bona  fide  attempt  to  assist 
the  Fargo  Company  in  continuing  its  busi- 
ness, with  the  hope  of  ultimately  pulling  it 
through,  and  that,  if  this  attempt  had  been 
successful,  it  would  have  redounded  greatly 
to  the  interest  of  the  general  creditors.  It 
was  natural,  at  least,  that  in  making  this  at- 
tempt the  rubber  companies  should  nave  en- 
deavored to  seoure  themselves,  not  only  for 
their  immediate  outlay  of  $50,000,  but  for 
their  prior  debts.  In  palliation  of  the  secre- 
cy which  was  held  to  make  this  constructive- 
ly fraudulent,  it  may  be  said  that  publicity 
doubtless  would  have  destroyed  the  entire 
scheme  of  raising  money  to  carry  on  the  busi- 
ness."   [37  C.  C.  A.  614,  96  Fed.  Rep.  906]. 

Nor  has  our  own  examination  of  the  evi- 
dence led  us  to  disapprove  of  the  findings  of 
facts  by  the  master,  confirmed  and  adopted® 
by  the  circuit  court.  * 
•  What  judgment,  then,  orght  a  court  of  * 
equity  to  render  upon  such  an  ascertained 
state  of  facts f 

The  view  of  the  majority  of  the  court  of 
appeals  was  that  the  defendants  in  the  court 
below  should  not  be  allowed  to  participate  in 
the  fund  until  all  the  other  creditors  had 
been  paid  in  full.  The  result  in  the  present 
case  and  in  most  similar  oases  would  be  that 
the  defendants  would  get  nothing,  as  the 
fund  would  not  reach  them.  This  would  be  a 
striking  exercise  of  power  by  a  court  of  equi- 
ty. Thereby  the  advantages  obtained  by 
remedies  on  the  law  side  of  the  court  would 
be  transferred  to  the  complainants  on  its 
equity  side;  the  preferred  would  become  the 
unpreferred  creditors,  and  tbe  unpreferred 
become  the  preferred  creditors. 

The  common  law  recognizes  in  every  man 
the  right  to  dispose  of  his  property  as  he 
pleases.  If  he  becomes  insolvent,  he  may  pay 
one  creditor,  and  leave  another  unpaid.  He 
may  secure  one,  and  not  another,  by  a  trans- 
fer of  assets.  Such  a  condition  of  things, 
when  left  uncontrolled,  naturally  resulted  in 
great  abuses.  Under  cover  or  pretense  of 
paying  or  securing  one  set  of  creditors,  prop- 
erty actually  procured  from  another  would 
be  withdrawn  from  the  reach  of  the  latter. 
Yet  the  only  remedy  afforded  by  the  common 
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law  was  in  the  principles  of  the  statute  of  13 
Elizabeth,  chap.  6,  which  have  been  substan- 
tially re-enacted  in  the  various  states  of  the 
Union.  Under  those  principles  a  collusive 
transfer  placing  the  property  of  a  debtor  out 
of  the  reach  of  his  creditors  while  securing 
to  him  its  beneficial  enjoyment  would  be  in- 
valid. But  an  insolvent  debtor  may  prefer 
a  creditor,  even  though  the  latter  has  knowl- 
edge of  such  insolvency  and  the  effect  of  the 
preference  be  to  delay  or  disappoint  his  oth- 
er creditors.  Crawford  v.  Heal,  144  U.  S. 
685,  36  L.  ed.  552,  12  Sup.  Ct.  Rep.  759;  Da- 
vis v.  Schwartz,  153  U.  8.  631,  39  L.  ed.  289, 
15  Sup.  Ct.  Rep.  237. 

The  right  of  an  insolvent  debtor  to  prefer 
one  creditor  to  another  exists  in  the  state  of 
Illinois  to  its  fullest  extent,  and  the  giving 
of  judgment  notes  is  recognized  as  a  legiti- 
mate method  of  preference.  Tomlinson  v. 
Matthews,  98  111.  178;  Field  v.  Ridgely,  116 
111.  424,  6  N.  E.  156. 

*  The  abuses  which  are  possible  in  such  a 
f  state  of  affairs  were  among  the  causes  that 

*  led  to  the  enactment  of  bankrupt  laws*for- 
bidding  preferences  by  insolvent  debtors. 
But,  in  the  absence  of  such  laws,  as  in  the 
present  case,  if  a  remedy  is  sought  in  a  court 
of  equity  against  fraudulent  preferences,  it 
must  be  on  allegation  and  proof  of  a  design 
to  defraud  and  delay  the  complaining  cred- 
itor. It  does  not  suffice  to  show  a  mere  case 
of  a  preference  intended  by  an  insolvent 
debtor  in  paying  or  securing  a  bona  fide 
creditor,  even  though  the  latter  was  well 
aware  that  the  natural  effect  of  the  prefer- 
ence could  work  a  detriment  to  other  credit- 
ors. This  was  well  known  to  the  learned 
counsel  who  drew  the  bill  of  complaint  in  the 
present  case,  and  accordingly  we  find  therein 
charges  that  C.  H.  Fargo  &  Company,  the 
United  States  Rubber  Company,  and  L.  Can- 
dee  &  Company  entered  into  a  fraudulent 
agreement  in  and  by  which  it  was  provided 
that  said  foreign  corporations  should  be  im- 
mediately placed  in  control  of  said  C.  H. 
Fargo  &  Company,  and  have  sole  and  exclu- 
sive power  and  authority  to  manage,  control, 
and  direct  the  business  and  affairs  of  C.  H. 
Fargo  &  Company;  that  said  transfer  of  con- 
trol should  be  effectuated  secretly,  and  to  be 
kept  secret,  so  as  to  enable  C.  H.  Fargo  & 
Company  to  continue  apparently  doing  busi- 
ness for  a  limited  time,  and  that  said  C.  H. 
Fargo  &  Company  should  continue  during 
said  period  to  purchase  merchandise  on  cred- 
it, and  should  turn  the  same  or  the  proceeds 
thereof  over  to  the  said  foreign  corporations, 
and  should  secure  and  prefer  said  foreign 
corporations  out  of  the  assets  and  property 
then  owned  by  C.  H.  Fargo  &  Company,  and 
out  of  the  property  and  merchandise  which 
should  be  thereafter  purchased  by  C.  H.  Far- 
go &,  Company,  to  the  exclusion  of  the  other 
creditors,  and  to  defraud,  hinder,  and  delay 
the  other  creditors;  and  that  it  was  not  in- 
tended that  C.  H.  Fargo  ft  Company  should 
bona  fide  continue  business,  but,  on  the  con- 
trary, it  was  intended  that  they  should  con- 
tinue in  business  for  a  limited  time  only,  and 
only  for  the  purpose  of  consummating  said 
fraudulent  agreement.   The  bill  further  al- 


leges that  said  agreement  was  carried  out; 
that  a  large  amount  of  merchandise  was  pur- 
chased on  credit  from  other  creditors,  and 
that  finally,  by  means  of  judgment  notes  and 
transfers  of  accounts,  the  entire  assets  of  C  © 
H.  Fargo  &  Company  were  levied  on  for  the  9 
benefit  of  the  secured* creditors;  that  the* 
claims  of  the  said  rubber  companies  and  of 
the  Metropolitan  National  Bank  were  con- 
siderably less  than  the  amount  for  which 
judgments  were  severally  confessed  in  their 
favor,  and  that  therefore  said  judgments  so 
confessed  were  absolutely  null  and  void,  etc 

Without  pursuing  in  further  detail  the  al- 
legations of  the  bill,  it  may  be  conceded  that, 
if  satisfactorily  sustained  by  evidence,  they 
would  have  justified  the  conclusion  that  the 
transactions  between  C.  H.  Fargo  &  Com- 
pany and  the  defendants  constituted,  not  an 
agreement  for  the  purpose  of  securing  bona 
fide  creditors,  but  a  conspiracy  to  hinder,  de- 
lay, and  defraud  the  unsecured  creditors  of 
C.  H.  Fargo  &  Company.  But,  as  already 
stated,  and  as  found  by  the  master  and  the 
circuit  court,  these  incriminating  allegations 
were  not  sustained,  and  the  conclusion  of  the 
master,  of  the  circuit  court,  and  of  the  dis- 
senting justice  of  the  circuit  court  of  ap- 
peals was  that  no  fraud  upon  the  general 
creditors  was  intended  or  actually  carried 
into  effect. 

The  theory  of  the  court  of  appeals,  as  for- 
cibly expressed  in  the  opinion  of  Circuit 
Judge  Woods,  would  seem  to  be  an  applica- 
tion to  the  facts  of  the  case  of  the  principles 
of  the  bankrupt  law,  with  its  feature  of  for- 
bidding preferences.  It  overlooks,  as  we 
think,  the  legal  right  of  creditors  to  secure 
themselves  by  legal  remedies,  even  though 
they  may  result  in  hardship  and  loss  to  oth- 
ers. In  stating  that  the  rubber  companies 
were  guilty  of  fraud  in  fact,  we  think  the  cir- 
cuit court  of  appeals  was  not  borne  out  by 
the  findings  of  the  master  and  of  the  circuit 
court,  nor  by  the  facta  as  they  appear  to  us ; 
and  in  holding  that,  as  against  other  credit- 
ors, they  ana  the  Metropolitan  National 
Bank  should  not  be  allowed  to  share  in  the 
fund  for  distribution,  there  was  error. 

If,  in  the  agreement  between  C.  H.  Fargo 
&  Company  and  the  preferred  creditors,  and 
the  giving  and  taking  of  the  preference*, 
there  was  no  actual  fraud  upon  the  other 
creditors  intended,  it  may  not  be  easy  to 
clearly  state  the  grounds  on  which  a  court 
of  equity  may  deprive  the  defendants  in  the 
bill  of  toe  legal  advantages  thus  obtained,  h 

Still,  it  has  often  been  held  that  permit-  !£ 
ting  personal  property,*like  a  stock  of  goods,  • 
to  remain  in  the  possession  of  an  insolvent 
merchant  as  a  basis  for  credit,  however 
rightfully  intended,  is  forbidden  by  the  poli- 
cy of  the  law.  And  we  adopt  the  view  of 
the  circuit  court,  that  "while  the  policy  of 
the  law  permits  preferences,  and  such  pref- 
erences as  are  necessarily  unknown  to  others 
than  those  concerned,  it  does  not  permit  any 
device  which  prevents  the  debtor  from  giv- 
ing a  like  advantage  to  his  other  creditors, 
if  he  so  wishes,  unless  such  device  is  put  in 
the  form  of  a  mortgage  or  other  instrument 
perpetually  open  to  inspection  upon  the  pub- 
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lie  records.  .  .  .  The  device  [resorted 
to]  accomplished  for  the  Fargos  and  the  fa- 
vored creditors  all  that  a  secret  chattel 
mortgage,  with  possession  and  power  of  sale 
remaining  in  the  mortgagor,  could  hare  ac- 
complished, and  must  therefore  be  treated  in 
equity  [upon  all  considerations  of  justice 
and  reason]  as  such  a  mortgage  would  be 
treated.  .  .  .  The  judgment  notes  them- 
selves would  not  have  been  a  fraud  in  law; 
the  assignment  of  the  accounts  or  of  the 
plant  at  Dixon  would  not  themselves  have 
been  a  fraud  in  law;  but  connected,  as  they 
were,  with  the  other  advantages  obtained, — 
namely,  deprivation  of  the  Fargos  of  all  fur- 
ther power,  with  permission  to  retain  posses- 
sion of  the  goods  and  reap  the  profits  of  their 
trade,  a  scheme  on  the  whole  under  which  a 
dishonest  trader  could  effectually  shelter 
himself, — they  are,  in  my  judgment,  within 
the  plain  prohibitions  of  the  law,"  citing 
Robinson  v.  Elliott,  22  Wall.  513,  22  L.  ed. 
758. 

The  decree  of  the  circuit  court,  while  de- 
priving the  rubber  companies  and  the  Metro- 
politan National  Bank  of  the  prior  liens  cre- 
ated by  the  confessed  judgments  and  assign- 
ments, placed  them  in  the  class  with  the  oth- 
er creditors,  and  entitled  to  share  ratably 
in  the  distribution  of  the  fund  in  court. 

Mr.  Justice  Brown,  in  his  dissenting  opin- 
ion in  the  circuit  court  of  appeals,  thus  ex- 
pressed the  same  view: 

"Upon  the  whole  it  does  not  seem  to  me 
that  such  a  case  of  fraud  is  made  out  as  au- 
thorizes the  court  to  postpone  the  claims  of 
the  preferred  creditors  to  those  of  the  gen- 
eral creditors,  and  thereby  practically  to 
confiscate  them;  and  that  there  is  no  sound 
reason  for  departing  from  the  general  rule 
M  laid  down  in  the  Supreme  Court  in  White  v. 
$  Colzhouaen,  120  U.  S.  329,  32  L.  ed.  677,  0 
*  Sup.  Ot  Rep.  309,  and  in*8ireeter  v.  Jeffer- 
son County  Vat.  Bank,  147  U.  S.  36,  37  L. 
ed.  68, 13  Sup.  Ct  Rep.  236,  wherein  the  pre- 
ferred creditors  were  permitted,  after  their 
security  had  been  set  aside,  to  stand  upon  an 
equality  with  the  general  creditors." 

The  case  of  White  v.  Cotzhausen  arose  un- 
der the  voluntary  assignment  act  of  the 
state  of  Illinois,  and  it  was  held  that  cred- 
itors who  had  attempted  to  secure  an  illegal 
preference  of  their  debts  by  means  of  a  con- 
veyance to  them  of  the  properly  of  their 
debtor  when  insolvent,  to  the  exclusion  of 
other  creditors,  were  not  thereby  debarred, 
under  the  operation  of  the  statute,  from  par- 
ticipating in  a  distribution,  under  that  act, 
of  all  the  debtor's  property,  including  that 
illegally  conveyed  to  them.  The  circuit 
court  held  that  such  illegally  preferred  cred- 
itors should  be  postponed  in  the  distribu- 
tion, but  this  court  said,  per  Mr.  Justice 
Harlan: 

"We  are  not  able  to  assent  to  this  deter- 
mination of  the  rights  of  the  parties;  for 
the  mother,  sisters,  and  brother  of  Alexan- 
der White,  Jr.,  were  his  creditors,  and,  so 
far  as  the  record  discloses,  they  only  sought 
to  obtain  a  preference  over  other  credit- 
ors. But  their  attempts  to  obtain  such  ille- 
gal preference  ought  not  to  have  the  effect  of 


depriving  them  of  their  interest,  under  the 
statute,  in  the  proceeds  of  the  properly  in 
question,  or  justify  a  decree  giving  a  prior 
right  to  the  appellee.  It  was  not  intended 
by  the  statute  to  give  priority  of  right  to 
the  creditors  who  are  not  preferred.  All 
that  the  appellee  can  claim  is  to  participate 
in  such  proceeds  upon  terms  of  equality  with 
other  creditors." 

A  similar  view  prevailed  in  Streeter  v. 
Jefferson  County  Nat.  Bank,  and  it  was  held 
that  where  a  creditor  of  the  bankrupt  caused 
execution  to  be  levied,  before  the  bankrupt- 
cy, on  goods  of  the  bankrupt  to  satisfy  the 
debt,  and  the  levy  was  afterwards  set  aside 
as  an  illegal  preference  within  the  purview 
of  the  bankrupt  act,  in  consequence  of  knowl- 
edge of  the  debtor's  condition  by  the  plain- 
tiff's attorney,  that  the  creditor  was  not 
thereby  precluded  from  proving  his  debt 
against  the  bankrupt. 

There  is  a  wide  difference  between  the  case 
of  a  fraud  ab  initio, — such  for  instance,  as  a 
scheme  to  enforce  a  false  or  pretended  in-g 
debtedness,  so  as  to  remove  the  assets  of  an  « 
alleged* debtor  from  the  reach  of  his  bona* 
fide  creditors,— and  the  case  of  an  attempt 
by  bona  fide  creditors  to  secure  preferences 
for  themselves,  but  using  methods  forbidden 
by  statute  or  by  the  policy  of  law.  In  the 
former  case,  undoubtedly,  a  court  of  equity 
will  refuse  to  permit  the  guilty  parties  to 
derive  any  profit  or  advantage  from  the 
fraudulent  arrangement.  In  the  latter  case 
a  court  of  equity  will  not  declare  a  forfeit- 
ure of  just  debts,  or,  by  postponing  them  till 
all  other  creditors  are  satisfied,  practically 
confiscate  them,  but  will,  while  defeating  the 
attempt  to  obtain  a  forbidden  preference, 
leave  such  creditors  to  use  and  enjoy  the 
same  rights  and  remedies  possessed  by  other 
creditors. 

We  think  the  present  case  is  one  in  which 
the  fundamental  rule,  that  equality  is  equi- 
ty, may  properly  be  applied,  and  that  will  re- 
sult in  avoiding  the  attempted  preferences 
and  in  permitting  all  the  creditors  to  share 
ratably  in  the  distribution  of  the  fund  in  the 
hands  of  the  receiver. 

The  decree  of  the  Circuit  Court  of  Appeals 
is  reversed,  with  costs,  and  that  of  the  Cir- 
cuit Court  is  affirmed. 


Mr.  Justice  Bro 
the  decision  of  the 


,  did  not  take  part  in 


(181  U.  S.  47S> 

WILLIAM  D.  HALE,  P Iff.  in  Err^ 
v. 

LED  YARD  V.  LEWIS  et  at. 

Error  to  state  court — Federal  question — oth- 
er grounds  broad  enough  to  support  judg- 
ment. 

A  decision  bj  a  state  court  that  a  corporation 
Is  estopped  to  set  up  the  Invalidity  of  a  stat- 
ute, even  If  It  Is  unconstitutional,  by  the  ac- 
tion of  Its  board  of  directors,  cannot  be  re- 
viewed on  writ  of  error  from  the  Supreme* 
Court  of  the  United  States  to  the  state  court. 
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since  the  non-Federal  ground  Is  broad  enough 
to  support  the  Judgment 

[No.  151.] 

Argued  January  28,  29,  1901.    Derided  May 
IS,  1901. 

JN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  decision 
affirming  a  judgment  to  compel  the  distribu- 
tion of  trust  securities  of  a  building  and  loan 
association.  Dismissed. 

See  same  case  below,  98  Wis.  203,  39  L.  R. 
A.  559,  73  N.  W.  793. 

Statement  by  Mr.  Justice  Brown  > 
*  This  was  a  petition  filed  by  Lewis,  as  sub- 
scriber for  five  shares  of  stock  in  the  Ameri- 
can Building  &  Loan  Association,  in  the  cir- 
cuit court  for  Dane  county,  against  the  Amer- 
ican Savings  &  Loan  Association,  the  treas- 
urer of  the  state  of  Wisconsin,  and  William 
D.  Hale,  receiver  of  the  association  (subse- 
quently admitted  as  defendant),  to  compel 
the  securities  of  this  association,  held  in 
trust  by  the  state  treasurer,  to  be  seques- 
trated and  distributed  among  the  members 
and  stockholders  who  are  residents  of  the 
state  of  Wisconsin,  and  for  an,  injunction 
and  receiver  as  adjuncts  to  such  relief. 

The  facts  of  the  case  as  disclosed  by  the 
complaint,  answer,  and  counterclaim  are  sub- 
stantially as  follows: 

The  American  Building  &  Loan  Associa- 
tion was  originally  incorporated  under  the 
laws  of  Minnesota,  April  15,  1887,  with  its 
principal  office  at  Minneapolis,  where  it  con- 
tinued to  transact  its  corporate  business  un- 
til June  26,  1892,  when  its  name  was 
changed  to  the  American  Savings  &  Loan  As- 
sociation, without  in  any  way  affecting  or 
altering  its  corporate  rights.  The  general 
nature  of  its  business  was  declared  to  be  "to 
assist  its  members  in  saving  and  investing 
money,  and  in  buying  and  improving  real  es- 
tate, and  in  procuring  money  for  other  pur- 
poses, by  loaning  or  advancing  under  the 
mutual  building  society  plan,  to  such  of 
them  as  might  desire  bo  anticipate  the  ulti- 
mate value  of  their  shares,  funds  accumulat- 
ed from  the  monthly  contributions  of  its 
stockholders,  and  also  such  other  funds  as 
may  from  time  to  time  come  into  its  hands." 
The  management  of  its  affairs  was  vested  in 
a  board  of  seven  directors,  elected  by  the 
stockholders.  Membership  was  acquired  by 
taking  stock'in  the  company  and  paying  an 
admission  fee.  On  July  31,  1888,  the  asso- 
ciation amended  its  articles  by  adding  there- 
to that  "the  board  of  directors  may  sell  and 
dispose  of  the  mortgages  held  by  the  corpo- 
ration whenever  they  may  deem  best  and  as 
provided  by  the  by-laws."  But  no  by-laws 
were  ever  passed  upon  this  subject;  and  on 
July  11,  1889,  the  articles  of  incorporation 
were  again  amended  by  declaring  that  "the 
board  of  directors  shall  not  sell  or  dispose  of 
any  of  the  mortgages  held  or  owned  by  this 
corporation." 

On  April  19,  1889,  the  legislature  of  Wis- 
consin enacted  a  law  which  provided  that — 

"No  foreign  building  and  loan  association 


.  .  .  shall  issue  its  shares,  receive  mon- 
eys, or  transact  any  business  in  this  state 
unless  such  association  shall  have  and  keep 
on  deposit  with  the  state  treasurer  of  Wis- 
consin, in  trust  for  the  benefit  and  security 
of  all  its  members  in  this  state,  the  securi- 
ties of  the  actual  cash  value  of  $100,000  of 
the  kind  mentioned  in  §  2  of  this  act  [2014b] 
to  be  approved  and  accepted  by  said  stats 
treasurer,  and  held  in  trust  as  aforesaid,  un- 
til all  shares  of  such  association  held  by  resi- 
dents of  this  state  shall  have  been  fully  re- 
deemed and  paid  off  by  such  association,  and 
until  its  contracts  and  obligations  to  persons 
and  members  residing  in  this  state  shall  have 
been  fully  performed  and  discharged."  San- 
born &  Berrymon,  Anno.  Stat.  i  2014a. 

At  the  time  the  complaint  was  filed  the  as- 
sociation had  246  shareholders  in  Wisconsin, 
of  whom  162  had  become  such  prior  to  the 
enactment  of  this  law;  and  thereafter,  and 
prior  to  the  appointment  of  plaintiff  in  er- 
ror as  receiver,  84  additional  residents  of  the 
state  became  shareholders,  all  under  a  eon- 
tract  identical  with  that  by  which  all  the 
shareholders  in  thirty-four  other  states  be- 
came shareholders  in  the  association,  and 
the  rights,  privileges,  immunities,  and  liabil- 
ities of  every  shareholder,  whether  residing 
in  Wisconsin  or  elsewhere,  were  the  same. 

A  few  days  after  the  enactment  of  the 
above  law,  and  on  May  1,  1S89,  the  board  of 
directors  adopted  the  following  resolution: 
"Resolved,  That  the  state  treasurer  of  Wis- 
consin be  made  a  depository  of  the  associa- 
tion for  temporary  convenience  in  complying  e 
with  the  law  of  Wisconsin  in  regard  to  the  « 
•deposit  of  securities,  $100,000.  Alto  !»• 
solved,  That  the  association  comply  with  the 
Wisconsin  law  as  soon  as  possible."  There- 
after, from  time  to  time,  without  other  or 
additional  authority,  mortgages  taken  by  the 
association  from  its  members  were  delivered 
to  the  state  treasurer  in  tiie  aggregate  face 
value  of  $145,234.  The  shareholders  had  no 
knowledge  whatever  of  the  delivery  of  these 
mortgages  to  the  state  treasurer,  nor  did 
they  consent  or  acquiesce  in  that  disposition 
of  them. 

On  January  14,  1890,  the  association  hav- 
ing become  insolvent,  the  plaintiff  in  error, 
William  D.  Hale,  was  duly  appointed  receiv- 
er by  the  district  court  of  Hennepin  county, 
Minnesota,  under  the  laws  of  that  state. 

Subsequent  to  the  appointment  of  Hale  as 
receiver,  and  on  February  5,  1896,  one  Mel- 
ville C.  Clarke  was  appointed  receiver  for 
such  association  for  the  state  of  Wisconsin, 
by  the  circuit  court  of  Dane  county,  and  the 
state  treasurer,  who  was  a  party  to  the  pro- 
ceeding, was  ordered  by  the  court  to  tun 
over  all  the  mortgages  in  his  possession  as 
treasurer,  to  Clarke  as  receiver.  This  was 
done,  and  Clarke  was  proceeding  to  collect 
the  same  for  the  purpose  of  distributing  the 
proceeds  to  the  shareholders  residing  in 
Wisconsin. 

Prior  to  the  appointment  of  either  of  the— 
receivers,  however,  Lewis  filed  this  petition,  to 
which  Hale,  the  Minnesota  receiver,  was  sub- 
sequently made  a  party  defendant.  He  also 
filed  an  answer,  praying  that  the  Wisconsin 
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receiver,  Clarke,  turn  over  to  him  the  mort- 
gages held  by  him,  to  toe  by  him,  Hale,  col- 
lected, and  the  proceeds  equitably  distribut- 
ed to  all  the  shareholders  of  the  association, 
wheresoever  they  may  reside. 

Clarke,  the  Wisconsin  receiver,  demurred 
to  the  counterclaim  set  up  in  the  answer  of 
Hale,  which  was  sustained,  and  an  appeal 
was  taken  from  the  order  sustaining  such  de- 
murrer to  the  supreme  court,  which  af- 
firmed the  order  of  the  lower  court,  and  re- 
manded the  case  for  further  proceedings. 
Hale,  refusing  to  amend  his  answer  and  coun- 
terclaim, and  electing  to  stand  upon  the  rec- 
ord, judgment  was  rendered  against  him  for 
costs,  and  from  this  judgment  an  appeal  was 
taken  to  the'supreme  court,  which  again  af- 
firmed the  judgment  of  the  circuit  court. 
Whereupon  plaintiff  in  error  sued  out  this 
writ. 

Messrs.  Eugene  G.  Hay  and  Charles  B. 

Tan  Campen  for  plaintiff  in  error. 
Mr.  John  I*.  Erdall  for  defendants  in  er- 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

While  no  motion  was  made  to  dismiss  this 
case,  the  question  of  jurisdiction  arising 
from  the  alleged  want  of  a  Federal  question 
is  elaborately  discussed  by  counsel  in  their 
briefs,  and  has  received  our  attentive  consid- 
eration. 

The  original  complaint  by  Lewis  against 
the  Building  &  Loan  Association  and  the 
state  treasurer  makes  no  reference  to  such 
question,  and  merely  prays  for  relief  under 
the  state  statute,  and  for  a  distribution  of 
the  local  assets  among  the  local  stockhold- 
ers. The  answer  of  the  state  treasurer  ad- 
mits the  main  allegations  of  the  bill,  and  ap- 
parently accedes  to  the  position  of  the  plain- 
tiff. The  answer  and  counterclaim  of  Hale, 
the  Minnesota  receiver,  who  was  subsequent- 
ly admitted  as  defendant,  sets  up  no  conflict 
between  the  Wisconsin  statute  and  the  Fed- 
eral Constitution,  but  denies  the  authority 
of  the  association  to  pledge,  transfer,  or  dis- 
pose of  any  of  its  mortgages,  which  were  de- 
livered to  the  state  treasurer  without  author- 
ity; asserts  that  the  assets  of  the  associa- 
tion, including  the  mortgages  in  the  posses- 
sion of  Clarke,  are  not  sufficient  to  pay  all 
the  shareholders  in  full,  and  that  if  Clarke, 
the  Wisconsin  receiver,  shall  collect  the 
mortgages  in  his  possession,  and  distribute 
the  same  to  the  Wisconsin  shareholders,  they 
will  receive  their  pay  in  full,  and  thereby  be 
constituted  a  preferred  class  against  equity 
and  good  conscience,  and  contrary  to  the  pur- 
poses of  the  association  as  defined  by  its  ar- 
ticles; and  finally,  "that  the  law  under 
which  it  is  alleged  said  mortgagee  were  de- 
posited was  intended  to  protect  said  Wiscon- 
sin shareholders  in  all  their  rights  growing 
out  of  their  membership  in  said  association, 
and  not  for  the  purpose  of  extending,  alter- 
ing, or 'changing  said  rights;  that  the  pur- 
pose for  which  any  deposit  made  by  said  as- 
sociation with  said  state  treasurer  under 
•aid  law  was  made  terminated  and  was  at  an 


end  when  said  association  became  insolvent 
and  incapable  of  carrying  out  its  contracts 
and  effectuating  the  purpose  of  its  being." 

To  this  answer  and  counterclaim  Clarke, 
the  Wisconsin  receiver,  as  well  as  Lewis,  the 

Slaintiff,  demurred  for  insufficiency.  The 
emurrer  was  sustained,  and  the  defendant 
Hale  given  leave  to  amend.  Instead  of 
amending,  Hale  took  an  appeal  to  the  su- 

Sreme  court  from  the  orders  sustaining  the 
emurrer. 

Upon  this  appeal  the  supreme  court  held 
that  the  principal  question  presented  was  as 
to  the  construction,  validity,  and  effect  of 
the  law  of  Wisconsin  requiring  such  associa- 
tions to  make  a  deposit  of  securities  as  a  con- 
dition to  doing  business,  and  decided,  first, 
that  the  mortgages  in  dispute  were  deposited 
with  the  state  treasurer  by  the  corporation 
in  a  bona  fide  attempt  to  comply  with  the 
Wisconsin  law;  that  it  was  its  duty  and 
within  the  power  of  its  directors  to  make 
such  deposits,  as  a  condition  precedent  to  the 
right  to  do  business  in  Wisconsin ;  that  the 
recognition  of  the  existence  of  a  corporation 
by  any  other  than  the  state  of  its  creation 
depends  purely  upon  the  comity  of  such  oth- 
er state  or  states ;  that  the  power  to  exclude 
such  corporations  embraces  the  power  to  reg- 
ulate them,  and  that  this  doctrine  was  con- 
clusive as  to  the  validity  of  the  pledge  of 
the  securities  in  question  under  the  Wiscon- 
sin statute,  and  was  also  within  the  power 
of  the  corporation,  and  not  in  violation  of 
the  trust  reposed  in  the  board  of  directors. 
And,  second,  that  whatever  the  view  taken  of 
the  rights  and  relations  of  the  entire  body  of 
stockholders  as  between  themselves  and  the 
corporation,  the  contract  clause  of  the  Con- 
stitution could  not  be  invoked  to  release 
these  securities  from  the  operation  of  the 
statute,  as  the  stockholders  had  waived  their 
right  to  insist  upon  the  constitutional  objec- 
tion by  the  voluntary  act  of  the  board  of  di- 
rectors in  making  the  deposit  with  the  state 
treasurer  under  the  statute.  Said  the  court: 
"Whatever  the  practical  result  of  the  en- 
forcement of  the  trust  in  favor  of  Wisconsin 
shareholders,  creditors,  and  others  sustain- 
ing contractual  relations  with  the  corpora- a 
tion  defendant  may  be,  it  rests,  as  we  thinks 
and  as  we'hold,  upon  the  consent  of  the  cor-* 
poration  and  of  its  shareholders  lawfully 
given,  as  it  well  might  be  in  the  present  case, 
by  and  through  its  board  of  directors,  for  a 
valid  consideration  received  by  the  corpora- 
tion to  the  benefit  and  advantage  of  those 
now  denying  its  validity." 

The  orders  appealed  from  were  affirmed, 
and  the  case  sent  back  to  the  circuit  court. 
Hale  refusing  to  amend  and  electing  to  stand 
on  the  record,  judgment  went  against  him 
for  costs.  He  appears  to  have  carried  tile 
case  again  bo  the  supreme  court,  and  for  the 
first  time  assigned  as  error  the  repugnancy 
of  the  statute  to  the  Constitution  of  the 
United  States.  Judgment  was  again  af- 
firmed. 

Passing  the  question  whether  a  party  who 
failed  to  set  up  a  Federal  question  in  his  origi- 
nal pleadings,  or  upon  his  first  appeal  to  tits 
supreme  court,  and  subsequently  declines  to 
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amend,  and  only  sets  such  question  up  in  an 
assignment  of  errors  on  a  second  appeal,  aft- 
er the  question  had  been  practically  disposed 
of  by  the  supreme  court,  does  not  lay  himself 
open  to  the  objection  so  often  sustained  by  us 
that  a  party  cannot  raise  a  Federal  question 
for  the  first  time  on  a  motion  for  a  rehear- 
ing. Union  Mut.  L.  Ins.  Co.  v.  Kirchoff,  160 
U.  S.  103,  113,  42  L.  ed.  677,  681,  18  Sup.  Ct. 
Rep.  200;  Tazoo  <t  M.  Valley  R.  Co.  v.  Ad- 
ams, 180  U.  S.  1,  ante,  240,  21  Sup.  Ct. 
Rep.  240;  it  is  clear  that  the  supreme  court 
disposed  of  the  case  upon  a  non-Federal 
ground  broad  enough  to  support  the  judg- 
ment. It  held,  in  substance,  that,  conceding 
the  law  to  be  unconstitutional,  the  corpora- 
tion is  estopped  to  set  up  its  invalidity,  by 
the  action  of  the  board  of  directors  in  depos- 
iting securities  with  the  state  treasurer  un- 
der the  Wisconsin  statute;  that  such  action 
was  within  the  power  of  the  board;  was 
binding  upon  the  stockholders,  and  that  such 
deposit,  having  been  made  subject  to  the  con- 
dition that  the  securities  shall  be  held  "in 
trust  for  the  benefit  and  security  of  all  its 
members  in  this  state,  .  .  .  and  held  in 
trust  as  aforesaid,  until  all  shares  of  such 
association  held  by  residents  of  this  state 
shall  have  been  fully  redeemed  and  paid  off 
by  such  association,  and  until  its  contracts 
and  obligations  to  persons  and  members  re- 
siding in  this  state  shall  have  been  fully  per- 
formed and  discharged,"  the  stockholders  as 
©  well  as  the  corporation  were  estopped  to 
%  claim  that  such  condition  was  invalid. 
*  *  The  case  is  completely  covered  by  that  of 
Eustis  v.  Bollea,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct  Rep.  131.  This  was  an  ac- 
tion to  recover  the  residue  of  a  note,  the 
holder  having  received  one  half  of  the 
amount  under  certain  insolvency  proceedings 
in  Massachusetts.  Defendants  pleaded  the 
proceedings  in  insolvency,  an  offer  of  compo- 
sition, its  acceptance  by  plaintiff  and  the  re- 
ceipt of  the  amount  coming  to  him  under  the 
composition.  Plaintiff  demurred,  and  in- 
sisted that  the  statute,  which  has  been  en- 
acted after  the  note  has  been  executed,  im- 
paired the  obligation  of  his  contract.  The 
Supreme  Court  held  that  the  action  of  plain- 
tiff in  accepting  his  dividend  under  the  in- 
solvency proceedings  was  a  waiver  of  his 
right  to  object  to  the  validity  of  the  statute. 
Upon  writ  of  error  from  this  court,  we  held 
that,  in  deciding  that  it  was  competent  for 
plaintitf  to  waive  his  legal  rights,  and  that 
accepting  his  dividend  under  the  insolvency 
proceedings  wa.s  such  a  waiver,  the  court  did 
not  decide  a  Federal  question,  and  the  writ 
of  error  was  dismissed,  citing  Beoupri  v. 
Xoyes,  138  U.  S.  397,  34  L.  ed.  991,  11  Sup. 
Ct.  Rep.  29C.  See  also  Electric  Co.  v.  Dow, 
106  U.  S.  489,  41  L.  ed.  1088,  17  Sup.  Ct 
Rep.  645;  l'ierce  v.  Somerset  R.  Co.  171  U. 
S.  H41,  43  L.  ed.  316,  19  Sup.  Ct  Rep.  64; 
Beneca  Nation  of  Indians  v.  Christy,  102  U. 
S.  283,  40  L.  ed.  970,  16  Sup.  Ct  Rep.  828. 

The  case  differs  from  the  one  under  con- 
sideration only  in  the  fact  that  in  this  case 
there  was  a  further  question  whether  the 
waiver  was  binding  not  only  upon  the  corpo- 
ration, but  upon  its  stockholders.  That 


question  involved  the  construction  of  the 
Minnesota  statute,  but  no  Federal  right  See 
also  Moron  v.  Horsky,  178  U.  S.  205,  44  L. 
ed.  1038,  20  Sup.  Ct  Rep.  856,  in  which  a  de- 
fense under  the  laws  of  the  United  States 
was  held  by  the  supreme  court  of  Montana 
to  have  been  waived  by  the  laches  of  the 
plaintiff.  This  was  also  held  to  be  a  non- 
Federal  ground  sufficient  to  support  the 
judgment  and  the  writ  of  error  was  dis- 
missed. 

The  same  result  must  follow  in  this  case, 
and  tlie  writ  of  error  is  therefore  dismissed. 


<im  u.  s.  453) 

DISTRICT  OF  COLUMBIA,  Plff.  in  flrr, 

v. 

CAMDEN  IRON  WORKS. 

Covenant— omission  of  corporate  seal — sig- 
natures and  seals  of  commissioners  of  Dis- 
trict of  Columbia — contract  partly  per- 
formed— waiver  of  further  performance — 
interest. 

1.  The  omission  of  the  seal  of  the  District  of 
Columbia  from  a  contract  which  the  commis- 
sioners executed  as  for  the  corporation,  with 
their  signatures  and  seals,  will  not  prevent 
the  Instruments  from  binding  the  corporation 
as  a  specialty,  although  the  commissioners 
had  adopted  a  corporate  seal  which  bad  not 
at  that  time  been  generally  used,  since  they 
could  adopt  for  the  time  being  any  seal  they 
chose  for  the  corporation,  whether  Intended 
to  be  permanently  used  or  not. 

2.  It  Is  competent  to  show  by  parol  that  a 
contract  was  tinally  executed  and  delivered 
at  a  date  subsequent  to  that  shown  on  Its 
face. 

3.  An  action  of  covenant  on  a  contract  to  re- 
cover the  price  of  articles  delivered  under  it 
may  be  brought,  although  there  bas  not  been 
full  performance,  where  that  which  has  been 
delivered  has  been  accepted  in  part  perform- 
ance, and  further  performance  has  been 
waived. 

4.  Fines  or  penalties  for  delay  or  failure  to 
deliver  articles  under  a  contract  cannot  be 
recovered  If  strict  performance  by  plaintiff 
has  been  prevented  or  waived  by  defendant. 

5.  Interest  on  the  price  of  articles  delivered 
in  part  performance  of  a  contract  when  no 
allowance  is  made  for  penalties  or  forfeitures 
and  further  performance  Is  waived.  Is  not  to 
be  limited  to  the  period  after  suit  was 
brought. 

[No.  172.] 

Submitted  March  7,  1901.    Decided  May  IS, 
1301. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decision 
affirming  a  judgment  in  an  action  of  cove- 
nant for  the  price  of  artioles  delivered  under 
a  contract  Affirmed, 

See  same  case  below,  15  App.  D.  C  198. 

Statement  by  Mr.  Chief  Justice  Fuller «  $ 
•This  was  an  action  of  covenant  brought  in  * 
the  supreme  court  of  the  District  of  Columbia, 
by  the  Camden  Iron  Works,  a  corporation  cre- 
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ated  under  the  laws  of  the  atateof  New  Jersey, 
■gainst  the  District  of  Columbia,  to  recover 
the  price  of  certain  iron  pipe  manufactured 
for  and  delivered  to  defendant  by  plaintiff 
in  pursuance  of  a  contract  under  seal.  Sev- 
eral pleas  were  interposed,  and  among  them 
the  pica  of  rum  eat  factum,  and  the  plea  of 
the  statute  of  limitations  of  three  years.  To 
the  latter  plea  a  demurrer  was  sustained, 
and  issue  was  joined  on  the  others.  The 
case  went  to  trial  and  resulted  in  a  verdict 
in  favor  of  the  plaintiff  below  for  $11,044.16, 
with  interest  from  February  27,  1888.  A 
motion  for  new  trial  having  been  overruled, 
judgment  was  entered  on  the  verdict,  where- 
upon defendant  carried  the  case  to  the  court 
of  appeals  of  the  District,  where  the  judg- 
ment below  was  affirmed.  15  App.  D.  C. 
198.   This  writ  of  error  was  then  sued  out. 

The  contract  bore  date  June  29,  1887,  and, 
by  its  terms,  purported  to  be  made  by  the 
District  of  Columbia  of  the  first  part,  and 
the  Camden  Iron  Works,  by  Walter  Wood, 
president,  of  the  second  part.  It  concluded 
as  follows : 

In  witness  whereof,  the  undersigned,  Wil- 
liam B.  Webb,  Samuel  E.  Wheatley,  and 
William  Ludlow,  Commissioners  of  the  Dis- 
trict of  Columbia,  appointed  under  the  act 
of  Congress  entitled   An  Act  Providing  a 
Permanent  Form  of  Government  for  the  Dis- 
trict of  Columbia,"  approved  June  11,  1878, 
and  the  party  of  the  second  part  to  these 
presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
(Signed)     William  B.  Webb,     [L.  S.J 
(Signed)     S.  E.  Wheatley,       [L.  8.] 
(Signed)     William  Ludlow,      [L.  S.j 
Commissioners  of  the  District  of  Colum- 
bia. 

( Corporate  seal  Camden  Iron  Works. ) 
(Signed)       Walter  Wood, 

Fres't  Camden  Iron  Works. 

*Ihe  contract  was  proved  and  offered  in 
evidence,  but  its  admission  was  objected  to 
by  defendant  on  the  ground  that  it  was  not 
under  the  corporate  seal  of  the  District  of 
Columbia.  The  objection  was  overruled, 
and  defendant  excepted.  The  evidence 
showed  that  no  action  was  taken  by  the  tem- 
porary board  of  commissioners  appointed  un- 
der the  act  of  Congress  approved  June  20, 
1874,  looking  to  the  adoption  of  a  corporate 
seal  for  the  District,  and  none  by  the  per- 
manent board  appointed  under  the  act  of 
Congress  of  June  11,  1878,  until  September 
23,  1887,  when  the  board  passed  an  order 
that  the  seal  of  the  District  of  Columbia,  as 
adopted  by  an  act  of  the  legislative  assembly 
of  August  3,  1871,  be  placed  in  the  official 
charge  and  custody  of  the  secretary  of  the 
board;  and  it  further  appeared  that  this  seal 
was  not  generally  used  until  after  the  con- 
tract bad  been  entered  into,  but  was  affixed 
to  deeds  conveying  real  estate,  to  bonds  and 
securities,  and,  in  some  cases,  to  tax  deeds. 
Plaintiff  further  proved  that  the  contract 
was  not  in  fact  executed  and  delivered  by  the 
commissioners  before  August  4,  1887.  The 
evidence  to  this  effect  was  objected  to  by  de- 


fendant, the  objection  overruled,  and  excep- 
tion taken. 

The  opinion  of  the  court  of  appeals  fur- 
ther states  the  facts  as  follows : 

"The  contract  provided  for  the  manufac- 
ture of  certain  designated  sizes  of  iron  pipe 
by  the  plaintiff,  and  its  complete  delivery  to 
the  defendant,  'within  136  days  after  the 
date  of  the  execution  of  the  contract;  one 
half  of  each  size  to  be  delivered  on  or  before 
September  25,  1887,  and  the  remainder  on  or 
before  November  10,  1887.'  For  failure  to 
deliver  the  pipes  within  the  time  thus  fixed, 
the  contract  provided  that  there  should  "be 
deducted  from  the  contract  price,  as  in  said 
contract  specified,  1  per  cent  of  the  contract 
price  for  all  delinquent  articles  for  each  and 
every  week  day  that  they  remained  delin- 

?uemV  There  was  a  further  provision  that 
or  failure  to  complete  the  work  at  the  time 
specified,  there  should  be  deducted  from  the 
money  to  become  due  under  the  contract  'the 
sum  of  $10  per  diem  for  the  same  period  es- 
timated as  liquidated  and  fixed  damages  to 
the  District'  « 
"In  the  contract  there  was  a  provision  $ 
made  for  inspecting 'the  iron  pipes  and  'to# 
determine  whether  there  was  any  reason  for 
rejection,  prior  to  delivery.'  Payments 
were  to  be  made  after  August  1,  1887,  for 
all  pipe  'received  and  accepted  in  proper  or- 
der and  condition,  less  20  per  cent  of  the 
amount  found  due,  to  be  reserved  until  the 
satisfactory  completion  of  the  contract.' 

"There  appears  to  have  been  a  suspension 
in  the  execution  of  the  contract,  owing  to 
misunderstandings  as  to  the  qualities  of  the 
work,  and  the  inspection  thereof;  and  con- 
sequently, but  a  small  proportion  of  the  pipe 
was  delivered  prior  to  November  30,  1837. 
But  after  that  date,  pipe  worth  $11,404.00, 
at  contract  rates,  according  to  estimate 
made,  was  delivered  to  and  accepted  by  the 
District  of  Columbia,  and  used  by  the  corpo- 
ration. The  total  value,  at  contract  rates, 
of  all  the  pipe  delivered  to  and  accepted  by 
the  District  of  Columbia  was  $10,335.87,  on 
which  there  was  paid  in  cash  $5,291.71,  by 
two  checks,  which  did  not  indicate  that  they 
were  meant  to  be  in  full  settlement  of  all 
moneys  due  under  the  contract;  and  the  bal- 
ance, $11,044.16,  was  more  than  counterbal- 
anced by  the  fines  and  penalties  charged  up 
by  the  defendant  for  nondelivery  of  the  pipe 
within  the  time  specified  in  the  contract,  a 
was  for  this  balance  of  $11,044.16  with  inter- 
est thereon  from  the  27th  of  February,  1888, 
that  this  action  was  brought.  There  is  no 
pretense  that  there  was  any  demand  made 
by  the  defendant  for  any  more  or  other 
quantity  of  pipe  than  that  delivered  under 
the  contract  and  which  was  refused  to  be  de- 
livered by  the  plaintiff.  On  the  contrary, 
on  November  30,  1887,  when  Captain  Sy- 
mons,  the  assistant  engineer  commissioner 
of  the  District,  requested  that  no  more  pipe 
should  be  cast  for  delivery  under  the  con- 
tract, there  remained  to  be  east  about  340,- 
000  pounds,  on  which  the  profits  to  the 
plaintiff,  at  contract  prices,  would  have  been 
about  $1,300.  After  the  plaintiff's  letter  of 
November  30,  1887,  assenting  to  the  cancela- 
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tion  of  the  contract^  as  to  all  pipe  not  then 
manufactured,  provided  all  pipe  then  manu- 
factured shoula  be  taken  and  paid  for  at 
contract  rates,  without  deductions,  and  Cap- 
tain Symons's  reply  thereto,  directing  the 
sending  on  of  the  pipe  then  oast  and  aocept- 
t.  ed  by  Hoyt,  the  value  of  the  pipe,  at  con- 
$  tract  rates,  actually  shipped  to  the  de- 
fendant, was  $11,404.16."  It  was  for  this 
amount  that  the  verdict   was  rendered, 
with  interest,  and  without  any  allowance  or 
deductions  for  forfeitures  or  penalties  for 
nondelivery  of  pipe  within  the  time  pre- 
scribed by  the  terms  of  the  contract." 

Certain  instructions  to  the  jury  were  re- 
quested and  given  by  the  court  on  plaintiff's 
behalf.  Instructions  were  also  asked  on  be- 
half of  defendant,  and  refused.  To  the  rul- 
ings of  the  court  in  granting  the  instructions 
given  for  plaintiff,  and  in  refusing  the  in- 
structions asked  for  defendant,  defendant 
duly  excepted.  The  court  also  charged  the 
jury  generally,  to  which  charge  or  any  part 
thereof  no  exceptions  were  taken. 

The  errors  assigned  were  to  the  effect  that 
an  action  of  covenant  would  not  lie  on  the 
contract  because  it  was  not  under  the  seal  of 
the  District  of  Columbia;  that  it  was  not 
competent  for  plaintiff  below  to  show  by  pa- 
rol evidence  that  the  contract  was  Anally  ex- 
ecuted and  delivered  by  defendant  at  a  date 
subsequent  to  that  mentioned  in  the  contract 
itself,  from  which  latter  date  the  time  al- 
lowed for  the  manufacture  and  delivery  of 
the  pipe  should  be  computed;  that  the  manu- 
facture and  delivery  of  the  pipe  within  the 
time  mentioned  constituted  a  condition  pre- 
cedent, and  that  no  recovery  could  be  had  on 
the  contract  for  any  pipe  delivered  to  and 
accepted  by  defendant  after  the  time  specified 
for  delivery;  that  if  plaintiff  was  entitled 
to  recover  for  pipe  delivered  after  the  times 
mentioned,  defendant  was  entitled  to  offset 
the  penalties  against  the  contract  price  as 
liquidated  damages;  and  that  no  interest 
ought  to  have  been  allowed  in  the  recovery. 

Messrs.  Andrew  B.  Dnvall  and  Clarence 
X.  Brandenburg  for  plaintiff  in  error. 

Mr.  Samuel  Maddox  for  defendant  in 
error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 
w  The  1st  section  of  the  act  "to  provide  a 
§  government  for  the  District  of  Columbia," 
•  approved  February  21,  1871  (16  Stat.'at  L. 
419,  chap.  62),  provided:  "That  all  that 
part  of  the  territory  of  the  United  States 
included  within  the  limits  of  the  District  of 
Columbia  be,  and  the  same  is  hereby,  created 
into  a  government  by  the  name  of  the  District 
of  Columbia  by  which  name  it  is  hereby  con- 
stituted a  body  corporate  for  municipal  pur- 
poses, and  may  contract  and  be  contracted 
with,  sue  and  be  sued,  plead  and  be  im- 
pleaded, have  a  seal,  and  exercise  all  other 
powers  of  a  municipal  corporation  not  incon- 
sistent with  the  Constitution  and  laws  of 
the  United  States  and  the  provisions  of  this 
act." 

A  governor  and  legislature  were  created; 


also  a  board  of  public  works,  to  which  was 
given  the  control  and  repair  of  the  streets, 
avenues,  alleys,  and  sewers  of  the  city  of 
Washington,  and  all  other  works  which 
might  be  intrusted  to  their  charge  by  either 
the  legislative  assembly  or  Congress.  They 
were  empowered  to  disburse  the  moneys  re- 
ceived for  the  improvement  of  streets,  ave- 
nues, alleys,  sewers,  roads,  and  bridges,  and 
to  assess  upon  adjoining  property  specially 
benefited  thereby  a  reasonable  proportion  of 
the  cost,  not  exceeding  one  third. 

June  20,  1874,  an  act  was  passed  entitled 
"An  Act  for  the  Government  of  the  District 
of  Columbia,  and  for  Other  Purposes."  18 
Stat,  at  L.  116,  chap.  337.  By  this  act  the 
government  established  by  the  act  of  1871 
was  abolished  and  the  President  by  and  with 
the  advice  and  consent  of  the  Senate  was 
authorized  to  appoint  a  commission,  consist- 
ing of  three  persons,  to  exercise  the  power 
and  authority  vested  in  the  governor  and 
the  board  of  public  works,  except  as  after* 
wards  limited  by  the  act. 

By  a  subsequent  act  approved  June  11, 
1878  (20  Stat,  at  L.  102,  chap.  180) ,  it  was  en- 
acted that  the  District  of  Columbia  should 
"remain  and  continue  a  municipal  corpora- 
tion," as  provided  in  J  2  of  the  Revised  Stat- 
utes relating  to  said  District  (brought  for- 
ward from  the  act  of  1871 ) ,  and  the  appoint- 
ment of  commissioners  was  provided  for,  to 
have  and  to  exercise  similar  powers  given  to 
the  commissioners  appointed  under  the  act 
of  1874. 

This  legislation  is  considered  and  set  forth 
in  Metropolitan  R.  Co.  v.  District  of  Colum- 
bia, 132  U.  S.  6,  33  L.  ed.  233,  10  Sup.  Ct. 
Rep.  19. 

By  §  37  of  the  act  of  February  21,  1871* 
(which  is  applicable  to  the  present  co  minis- 
sioners,  District  of*Volumbia  v.  Bailey,  171* 
U.  S.  176,  43  L.  ed.  12S,  18  Sup.  Ct,  Rep. 
868),  it  was  provided  that  "ail  contracts 
made  by  the  Bald  board  of  public  works  shall 
be  in  writing,  and  shall  be  signed  by  the 
parties  making  the  same,  and  a  copy  thereof 
shall  be  filed  in  the  office  of  the  secretary  of 
the  District ;  and  said  board  of  public  works 
shall  have  no  power  to  make  contracts  to 
bind  said  District  to  the  payment  of  any 
sums  of  money  except  in  pursuance  of  ap- 
propriations made  by  law,  and  not  until  such 
appropriations  shall  have  been  made." 

Section  6  of  the  act  of  June  11,  1878,  pro- 
vided: "All  contracts  for  the  construction, 
improvement,  alteration,  or  repairs  of  the 
streets,  avenues,  highways,  alleys,  gutters, 
sewers,  and  all  work  of  like  nature,  shall  be 
made  and  entered  into  only  by  and  with  the 
official  unanimous  consent  of  the  commission- 
ers of  the  District,  and  all  contracts  shall  be 
copied  in  a  book  kept  for  that  purpose  and 
be  signed  by  the  said  commissioners,  and  no 
contract  involving  an  expenditure  of  more 
than  one  hundred  dollars  shall  be  valid  until 
recorded  and  signed  as  aforesaid." 

On  March  3,  1887,  an  act  of  Congress  was 
approved,  by  which  the  sum  of  $100,000  was 
appropriated  for  "repairing  and  laying  new 
mains,"  and  "lowering  mains,"  and  for  en- 
gineers and  others  under  the  water  depart- 
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ment  of  the  District  government.  24  Stat, 
at  L.  580,  chap.  389. 

The  contract  in  this  case  was  signed  by  all 
of  the  commissioners  and  recorded  in  a  book 
kept  for  that  purpose  as  required  by  the  act 
of  Congress.  Unquestionably  the  commis- 
sioners when  they  executed  the  contract 
were  authorized  to  purchase  iron  pipe  for 
the  extension  of  the  water  service,  and  as  the 
municipal  corporation  had  the  right  to  have 
a  seal,  which  could  be  changed  from  time  to 
time,  it  had  the  right  to  execute  contracts 
under  seal.  The  principal  objection  here  is, 
however,  that  this  was  not  the  sealed  obli- 
gation of  the  District.  It  is  conceded  that 
the  commissioners,  who  signed  the  contract 
officially,  were  not  personally  liable  thereon, 
and  that  the  contract  bound  the  District,  but 
it  is  insisted  that  the  contract  was  not  a 
specialty.  The  opinion  of  the  court  of  ap- 
peals by  Chief  Justice  Alvey  satisfactorily 
disposes  of  this  objection,  and  we  concur 
with  the  views  therein  expressed. 

•The  hoard  of  commissioners  was  consti- 
tuted by  statute  to  carry  the  powers  of  the 
municipal  corporation  called  the  District  of 
Columbia  into  effect.  The  commissioners 
could  adopt  for  the  corporation  any  seal  they 
chose,  whether  intended  to  be  permanently 
used,  or  adopted  for  the  time  being.  When, 
acting  officially,  as  in  this  instance,  they 
signed  and  sealed  the  instrument  as  for  the 
corporation,  their  signatures  and  seals  bound 
the  corporation  as  by  a  specialty.  As  Judge 
Putnam  said  in  Proprietors  of  Mill  Dam 
Foundry  v.  Bovey,  21  Pick.  428:  "A  cor- 
poration as  well  as  an  individual  person  may 
use  and  adopt  any  seal.  They  need  not  say 
that  it  is  their  common  seal.  This  law  is  as 
old  as  the  books.  Twenty  may  seal  at  one 
time  with  the  same  seal." 

The  general  rule  is  "that  when  a  deed  is 
executed,  or  a  contract  is  made  on  behalf  of 
a  state  by  a  public  officer  duly  authorized, 
and  this  fact  appears  upon  the  face  of  the 
instrument,  it  is  the  deed  or  contract  of  the 
state,  notwithstanding  that  the  officer  may 
be  described  as  one  of  the  parties,  and  may 
have  affixed  his  individual  name  and  seal. 
In  such  cases  the  state  alone  is  bound  by 
the  deed  or  contract,  and  can  alone  claim 
its  benefits."  Sheets  v.  Selden,  2  Wall.  187, 
17  L.  ed.  825;  Hodgson  v.  Deafer,  1  Cranch, 
345,  2  L.  ed.  130. 

As  to  private  corporations,  where  authori- 
ty is  shown  to  execute  a  contract  under  seal, 
the  fact  that  a  seal  is  attached  with  intent 
to  seal  on  behalf  of  the  corporation,  is 
enough  though  some  other  seal  than  the  or- 
Hnary  common  seal  of  the  company  should  be 
used.  Jacksonville  M.  P.  R.  <£  Nav.  Co.  v. 
Booper,  160  U.  S.  514,  40  L.  ed.  515,  16  Sup. 
Ct.  Rep.  370;  Stebbins  v.  Merritt,  10  Cush. 
34;  Bank  of  Middlebury  r.  Rutland  &  W.  R. 
Co.  30  Vt.  159 ;  Tenney  v.  Bast  Warren  lAtm- 
ber  Co.  43  N.  H.  343 ;  Porter  v.  Androsoog- 
gin&K.R.  Co.  37  Me.  849 ;  Phillips  v.  Coffee, 
17  111.  154,  63  Am.  Dec.  357.  Many  of  these 
eases  are  cited  by  Judge  Dillon  in  his  work 
on  Municipal  Corporations  (4th  ed.),  J  190, 
where  he  says:  "Respecting  seals,  the  same 
general  principles  apply  to  private  and  to 


municipal  corporations.  Thus,  a  corpora- 
tion of  the  latter  class  would  doubtless  be 
bound  equally  with  a  private  corporation  by 
any  seal  which  has  been  authoritatively  af- 
fixed to  an  instrument  requiring  it,  though h 
it  be  not  the  seal  regularly  adopted."  « 
*  Under  the  former  corporate  organization* 
of  the  District  a  seal  had  been  adopted,  but 
it  was  not  until  after  this  contract  was  en- 
tered into  that  the  board  took  official  action 
in  respect  of  it.  It  is  to  be  assumed  on  this 
record  that  the  commissioners  affixed  their 
seals  as  the  seal  of  the  corporation.  It  was 
for  them  to  determine  whether  the  interest 
of  the  District  required  the  contract  to  be 
sealed. 

We  agree  with  the  court  of  appeals  that 
this  contract  was  not  only  the  contract  of  ine 
District,  as  is  conceded,  but  that  it  was  its 
deed,  upon  which  an  action  of  covenant  could 
be  maintained.  It  was  therefore  properly 
admitted  in  evidence,  and  recovery  could  be 
had  thereon,  if  otherwise  justified.  As  such 
an  action  is  not  barred  in  three  years  the 
demurrer  to  the  plea  of  the  three  years'  stat- 
ute of  limitations  was  necessarily  sustained. 

The  next  proposition  of  the  District,  that 
it  was  not  competent  for  plaintiff  below  to 
show  by  parol  that  the  contract  was  finally 
executed  and  delivered  by  the  District  at  a 
date  subsequent  to  the  date  of  the  contract, 
is  without  merit.  The  contract  did  not  pro- 
vide that  the  work  was  to  be  completed  with- 
in 136  days  from  its  date,  but  "after  the 
date  of  the  execution  of  the  contract."  It 
is  well  settled  that,  in  such  circumstances,  it 
may  be  averred  and  shown  that  a  deed,  bond, 
or  other  instrument  waa  in  fact  made,  exe- 
cuted, and  delivered  at  a  date  subsequent  to 
that  stated  on  its  face. 

In  United  States  v.  Le  Baron,  19  How.  73, 
15  L.  ed.  525,  it  was  ruled  that  a  deed  speaks 
from  the  time  of  its  delivery,  not  from  its 
date;  and  Mr.  Justice  Curtis,  who  gave  the 
opinion,  cited  Clayton's  Case,  6  Coke,  1; 
Oshey  v.  Hicks,  Cro.  Jac.  263,  and  Steele  v. 
Mart,  4  Barn.  &  C.  272.  To  which  the  court 
of  appeals  added  Ball  v.  Cazenove,  4  East, 
477.  These  cases  fully  sustain  the  doctrine 
that  parties,  situated  as  here,  are  not  pre- 
cluded from  proving  by  parol  evidence  when 
a  deed  or  contract  is  actually  made  and  exe- 
cuted, from  which  time  it  takes  effect. 

In  Williams  v.  Bank  of  United  States,  2 
Pet.  102,  7  L.  ed.  362,  it  was  laid  down  as  a 
general  principle  of  law  that  "If  a  party  to  a 
contract  who  is  entitled  to  the  benefit  of  a 
condition,  upon  the  performance  of  which « 
his  responsibility  is  to  arise,  dispense  with,  5 
or  by  any  act*of  his  own  prevent,  the  per-* 
formance,  the  opposite  party  is  excused  from 
provinga  strict  compliance  with  the  condi- 
tion. Thus,  if  the  precedent  act  is  to  be 
performed  at  a  certain  time  or  place,  and  a 
strict  performance  of  it  is  prevented  by  the 
absence  of  the  party  who  has  a  right  to 
claim  it,  the  law  will  not  permit  him  to  set 
up  the  nonperformance  of  the  condition  aa 
a  bar  to  the  responsibility  which  his  part 
of  the  contract  had  imposed  upon  him." 

In  this  case  the  farther  performance  of 
the  contract  was  determined  by  the  consent 
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of  the  parties,  but  the  contract  was  not  re- 
scinded except  as  to  the  future  manufacture 
of  pipe  for  delivery. 

The  third  objection  of  the  District  is  that 
an  action  of  covenant  on  the  contract  would 
not  lie  to  recover  the  price  of  the  pipe  that 
was  delivered,  because  there  had  not  been 
full  performance;  yet  the  pipe,  to  recover 
the  price  for  which  this  action  was  brought, 
was,  as  the  court  of  appeals  said,  manufac- 
tured, delivered,  and  accepted  under  the  con- 
tract, in  part  performance  thereof,  and  with 
reference  to  the  specifications  and  price 
agreed  upon  as  set  forth  in  the  contract.  The 
dispensation  of  complete  performance  did 
not  make  a  new  contract,  nor  alter  the  terms 
of  the  existing  agreement.  It  was  a  mere 
waiver  of  further  performance. 

It  is  said  that  the  demurrer  to  the  plea  of 
limitations,  the  ninth  plea,  ought  to  have 
been  carried  back  to  the  declaration.  The 
hearing  of  that  demurrer  was  reserved  by 
stipulation  to  the  trial  of  the  cause,  no  sug- 
gestion of  this  kind  was  then  made,  and  the 
declaration  was  good  as  against  a  general  de- 
murrer. The  company  averred  fun  perform- 
ance, "except  in  so  far  as  it  was  prevented 
or  discharged  from  so  doing  by  the  defend- 
ant." That  was  not  setting  up  a  modified 
or  substituted  contract,  but  a  waiver  of  a 
condition  precedent  to  be  performed  by  plain- 
tiff. 

In  U'Conibs  v.  MoKennan,  2  Watts.  &  S. 
216,  it  was  held  that  covenant  may  be  sus- 
tained upon  a  contract  under  seal,  notwith- 
standing by  subsequent  consent  of  the  par- 
ties the  place  at  which  the  articles  called 
for  were  to  be  delivered  was  changed. 

In  Phillips  <£  O.  Oonstr.  Co.  ▼.  Seymour, 
n  91  U.  S.  646,  23  L.  ed.  341,  it  was  held  that 
%  defendant  was  liable  on  his  covenant  for  the 
•  contract'price  of  the  work  when  completed, 
where  absolute  performance  had  been  waived. 
And  in  many  cases  of  prevention  by  the  de- 
fendant or  of  tender  and  refusal,  the  plain- 
tiff has  been  held  to  have  the  right  of  action 
on  a  special  contract,  prevention  or  refusal 
being  equivalent  for  that  purpose  to  per- 
formance. 

Assuming  that  full  performance  was  dis- 
pensed with  the  court  did  not  err  in  ruling 
that  the  right  to  sue  upon  the  contract  re- 
mained. 

The  court  gave  to  the  jury,  on  behalf  of 
plaintiff,  the  following  instructions: 

"If  the  jury  believe  from  the  evidence 
that  the  plaintiff  corporation  was  prevented 
from  completing  the  delivery  of  pipe  by  it 
stipulated  to  be  manufactured  and  delivered 
under  the  contract  offered  in  evidence  within 
the  time  or  times  therein  limited  by  any  act 
or  omission  on  the  part  of  the  defendant, 
then  the  defendant  is  not  entitled  to  charge 
against  the  plaintiff  any  fines  or  penalties 
for  such  delay  in  delivering  pipes  as  was  oc- 
casioned by  such  act  or  omission. 

"If  the  jury  believe  from  the  evidence  that 
the  defendant,  by  its  silence  or  conduct, 
oaused  the  plaintiff  corporation  to  believe, 
on  or  about  the  1st  day  of  December,  a.  D. 
1887,  that  all  pipe  thereafter  delivered 
would  be  taken  and  paid  for  at  contract 


rates,  without  any  deduction,  and  thereby 
induced  the  plaintiff  to  act  on  that  belief 
and  thereafter  deliver  pipe  to  the  defendant, 
which  the  plaintiff  would  not  have  other- 
wise done,  and  the  defendant  accepted  such 
pipe,  the  defendant  is  estopped  from  charg- 
ing against  the  plaintiff  any  fines  or  penal- 
ties for  not  delivering  such  pipe  within  the 
time  or  times  specified  by  the  contract." 

Defendant  asked  the  following  instruction, 
which  the  court  refused  to  give: 

"If  the  jury  believe  from  the  evidence 
that  the  failure  of  plaintiff  to  deliver  the 
iron  pipes  mentioned  in  the  contract  given  in 
evidence  at  the  times  and  in  the  quantities 
specified  hindered  and  delayed  the  defendant 
in  extending  the  water  service  in  1887,  then 
the  defendant  had  a  right  to  charge  against 
the  price  it  agreed  to  pay  the  plaintiff  for 
the  pipe  it  undertook  to  deliver  as  liquidated 
damages  the  penalties  provided  in  the  con- J 
tract/*  % 
*  The  fourth  question  is  whether  the  court* 
erred  in  these  rulings.  Defendant's  instruc- 
tion was  clearly  wrong,  and  it  seems  to  us 
that  plaintiff's  instructions  fairly  submitted 
the  contention  as  to  penalties  and  forfeit- 
ures to  the  jury.  If  strict  performance  by 
plaintiff  was  prevented  or  waived  by  de- 
fendant as  contended  on  the  facts,  then  the 
claim  for  fines  or  penalties  for  delay  or  fail- 
ure  to  deliver  the  pipe  could  not  be  sus- 
tained. 

The  court  left  the  matter  of  interest  to  the 
jury,  and  refused  to  give  at  defendant's  re- 
quest an  instruction  that  no  interest  should 
be  allowed  except  from  the  time  of  the  in- 
stitution of  the  suit.  Exception  was  taken 
to  this  refusal,  but,  in  view  of  the  evidence, 
the  trial  court  committed  no  error  in  that 
regard.  Rev.  Stat.  D.  C.  §  829;  Washington 
&  O.  It.  Co.  y.  Harmon,  147  U.  8.  685,  sub 
n  hn.  Washington  &  O.  R.  Co.  v.  Tobrvner,  37 
L.  ed.  290, 13  Sup.  Ct.  Rep.  557.  To  the  gen- 
eral charge  of  the  court  in  respect  of  inter- 
est no  exceptions  were  preserved. 

Judgment  affirmed. 


Mr.  Justice  Brown 
HeKeans  dissented. 


and  Mr.  Justice) 


(181  U.  8.  464) 
THE  BARNSTABLE. 

Admiralty — calling  in  charterer — liability  of 
charterer  or  oicner  for  collision. 

1.  A  proceeding  on  petition  of  the  owner  and 
claimant  of  a  libeled  vessel  to  call  In  the 
charterer  to  show  cause  why  It  should  not  be 
condemned  for  damage  resulting  from  the  col- 
lision for  which  the  libel  Is  filed  is  within 
the  power  of  the  court  under  general  admiral- 
ty rale  59,  as  It  Is  clearly  within  the  spirit, 
though  not  within  the  words,  of  the  rule. 

2.  Liability  for  damage  caused  by  negligence 
ol  the  officers  and  crew  of  a  vessel,  who  are 
appointed  and  paid  by  charterers,  Is  not,  as 
between  the  charterers  and  the  owners,  Im- 
posed upon  the  owners  by  a  clause  of  the 
charter  party  requiring  the  owner*  to  "pay 
for  the  Insurance  on  the  ' 
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ON  WRIT  OF  CERTIORARI  to  the  Circuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decision  affirming  a  decree  estab- 
lishing the  liability  of  the  owner  as  against 
the  charterers  of  a  vessel  for  a  collision.  Re- 
versed. 

See  same  case  below,  30  C.  C.  A.  199,  94 
Fed.  Rep.  213. 

Statement  by  Mr.  Justice  Browns 
*  This  case  originated  in  a  libel  by  the  own- 
ers of  the  schooner  Fortuna  against  the  Brit- 
ish steamship  Barnstable,  for  a  collision 
which  took  place  off  Cape  Cod  on  January 
13,  1896,  and  resulted  in  a  total  loss  of  the 
schooner,  and  the  personal  effects  of  her  mas- 
ter and  crew.  Nine  of  the  crew  were 
drowned. 

A  claim  was  interposed  by  the  master  of 
the  Barnstable  on  behalf  of  the  Turret 
Steamshipping  Company,  a  British  corpora- 
tion, and  the  owner  of  the  steamship;  and 
an  order  was  subsequently  entered  substi- 
tuting that  corporation  as  claimant. 

Before  the  tune  to  answer  expired,  the 
Turret  Company  presented  a  petition,  Betting 
forth  that  at  the  time  of  the  collision  the 
Barnstable  was  chartered  to  the  Boston 
Fruit  Company,  a  Massachusetts  corpora- 
tion; that  the  charterer  supplied  its  own  of- 
ficers and  crew,  who  were  navigating  the  ves- 
sel at  the  time  of  the  collision,  and  that,  if 
there  were  any  faults  on  the  part  of  the 
Barnstable,  they  were  the  faults  of  the  char- 
terer, and  not  those  of  the  owner.  In  com- 
pliance with  the  prayer,  a  summons  was  is- 
sued to  the  Boston  Fruit  Company  to  ap- 
pear before  the  district  court  to  answer  the 
petition.  The  company  appeared  and  an- 
swered, admitting  the  charter  (copy  of 
which  was  annexed  to  the  petition),  but  de- 
nying liability  for  the  negligence  of  the  of- 
ficers and  crew  of  the  steamship,  or  that  it 
had  assumed  liability  therefor  under  its 
charter. 

Subsequently,  however,  but  after  certain 
testimony  had  been  taken,  counsel  for  tne 
owners  and  also  for  the  charterer  became 
satisfied  that  the  Barnstable  was  in  fault, 
and  assented  to  a  decree  against  her,  leaving 
the  question  of  liability  as  between  the  own- 
er and  charterer  to  be  passed  upon  by  the 
court. 

The  material  provisions  of  the  charter 
party,  which  was  for  thirty-six  months  from 
March,  1894,  were  that  the  charterer  should 
"provide  and  pay  for  all  oils  and  stores  for 
the  vessel,  gear,  tackle,  and  appliances  for 
loading  and  discharging  the  cargo,  and  for  all 
5  the  provisions  and  wages  of  the  captain,  of- 
ji  fleers,  engineers,  firemen,  and  crew,  who,  ex- 
1  eept  the  guarantee  'engineer,  shall  be  ap- 
pointed by  them;"  that  the  owners  should 
"maintain  the  vessel  in  a  thoroughly  efficient 
state"  for  the  service,  but  the  charterer 
should  "provide  and  pay  for  all  the  coals, 
fuel,  port  charges,  pilotages,  agencies,  com- 
missions and  all  other  charge*  whatsoever, 
excepting  for  painting  and  repairs  to  hull 


and  machinery  and  everything  appertaining 
to  keeping  the  ship  in  proper  working  or- 
der;" to  pay  for  her  use  £550  per  month, 
and  that  "in  the  event  of  loss  of  time  from 
collision,  stranding,  want  of  repairs,  break 
down  of  machinery,  or  any  cause  appertain- 
ing to  the  duties  of  the  owner,  preventing  the 
working  of  the  vessel  for  more  than  twenty- 
four  working  hours,  the  payment  of  hire 
shall  cease  from  the  hour  when  detention  be- 
gins until  she  be  again  in  an  efficient  state 
to  resume  her  service."  There  was  a  final 
and  most  important  provision,  upon  the  con- 
struction of  which  the  case  turned,  "that  the 
owners  shall  pay  for  the  insurance  on  the 
vessel." 

The  case,  as  thus  presented  between  the 
owner  and  the  charterer,  was  submitted  to 
the  district  court,  which  dismissed  the  own- 
er's petition,  holding  it  to  be  liable  under  the 
charter  for  the  consequences  of  the  collision. 
84  Fed.  Rep.  895.  This  decree  was  affirmed 
by  the  circuit  court  of  appeals,  30  C.  C.  A. 
199,  94  Fed.  Rep.  213. 

Mr.  J.  Parker  Kirlin  for  petitioner. 

Messrs.  Arthur  H.  Russell,  Charles 
Theo.  Russell,  Eugene  P.  Carver,  and  Ed- 
ward E.  Blodgett  for  respondent. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  question  involved  in  this  case  is, 
whether  the  owners  of  a  vessel,  who  have  let 
it  out  upon  charter  party  and  agreed  to  pay 
"for  the  insurance  on  the  vessel,"  are  liable, 
as  between  themselves  and  the  charterers, for 
damage  done  to  another  vessel  by  a  collision 
resulting  from  the  negligence  of  the  officers 
and  crew,  who  are  appointed  and  paid  by  the 
charterers. 

1.  It  was  within  the  power  of  the  court,? 
under  general'admiralty  rule  59,to  entertain  > 
the  petition  of  the  Turret  Steamshipping 
Company,  owner  and  claimant  of  the  Barn- 
stable, and  to  call  in  the  charterer  to  show 
cause  why  it  should  not  bo  condemned  for 
the  damage  resulting  from  this  collision.  The 
Alert,  40  Fed.  Rep.  83B.  Such  proceeding, 
though  not  within  the  words,  is  clearly  with- 
in the  spirit  of  the  rule;  and  the  case,  as  be- 
tween the  Turret  Company  and  the  Fruit 
Company,  thereafter  proceeded  substantially 
as  an  independent  cause,  in  which  the  orig- 
inal libellants  had  no  substantial  interest, 
their  claim  being  adequately  protected  by 
the  decree  against  the  Barnstable.  The  po- 
sition of  the  Turret  Company  was  in  no  man- 
ner affected  by  the  failure  of  the  libellants 
to  appeal  from  their  own  decree. 

2.  Whatever  may  be  the  English  rule  with 
respect  to  the  liability  of  a  vessel  for  damages 
occasioned  by  the  neglect  of  the  charterer, 
as  to  which  there  appears  to  be  some  doubt 
(The  Ticonderoga,  Swabey,  Adm.  215;  The 
Lemington,  2  Asp.  Mar.  L.  Cas.  476;  The 
Ruby  Queen,  Lush,  266;  The  Tasmania,  L. 
R,  13  Prob.  Div.  110;  The  Parlement  Beige, 
L.  R,  5  Prob.  Div.  197;  The  Castlegate 
[1893]  A.  C.  62;  The  Utopia  [1893]  A.  C. 
492),  the  law  in  this  country  is  entirely  well 
settled  that  the  ship  itself  is  to  be  treated 
in  some  sense  as  a  principal,  and  as  person- 


Digitized  by 


Google 


686 


21  SUPREME  COURT  REPORTER. 


Oct.  Term 


oily  liable  for  the  negligence  of  anyone  who 
is  lawfully  in  possession  of  her,  whether  as 
owner  or  charterer.  United  States  v.  The 
Little  Charles,  1  Brock.  847,  864,  Fed.  Caa. 
No.  15,612.  It  was  said  by  this  court  in 
the  case  of  The  Palmyra,  12  Wheat.  1,  14,  6 
L.  ed.  531,  536,  referring  to  a  seizure  in  a 
revenue  case:  "The  thing  is  here  primarily 
considered  as  the  offender,  or  rather  the  of- 
fense is  attached  primarily  to  the  thing;  and 
this  whether  the  offense  be  malum  prohib- 
itum or  malum  in  se.  The  same  principle 
applies  to  proceedings  in  rem,  on  seizures  in 
the  admiralty."  So  in  United  States  ▼.  The 
Malek  Adhel,  2  How.  210,  11  L.  ed.  239, 
speaking  of  a  forfeiture  incurred  by  a  pirati- 
cal aggression,  Mr.  Justice  Story  remarked 
(p.  233,  L.  ed.  249) :  "That  the  act  makes 
no  exception  whatsoever,  whether  the  aggres- 
sion be  with  or  without  the  co-operation  of 
the  owners.  The  vessel  which  commits  the 
aggression  is  treated  as  the  offender,  as  the 
guilty  instrument  or  thing  to  which  the  f  or- 
gs feiture  attaches,  without  any  reference  what- 

*  soever  to  the  character  or  conduct  of  the 

•  owner.  .  .  .  *It  is  not  an  uncommon 
course  in  the  admiralty,  acting  under  the 
law  of  nations,  to  treat  the  vessel  in  which, 
or  by  which,  or  by  the  master  or  crew  there- 
of, a  wrong  or  offense  has  been  done,  as  the 
offender,  without  any  regard  whatsoever  to 
the  personal  misconduct  or  the  personal  re- 
sponsibility of  the  owner  thereof."  This 
was  the  principle  upon  which  this  court 
held,  in  the  case  of  The  China,  7  Wall.  63, 
sub  nom.  The  China  v.  Walsh,  19  L.  ed.  67, 
that  a  vessel  was  liable  for  a  collision  occa- 
sioned by  the  fault  of  a  compulsory  pilot, — 
a  marked  distinction  from  the  English  rule, 
which  by  statute,  exempts  the  vessel  from 
such  consequences. 

Indeed,  the  liability  of  the  vessel  for  the 
negligence  of  the  charterers  is  now  fixed  by 
statute  in  this  country.  Rev.  Stat.  8  4286. 
The  charterer  of  any  vessel,  in  case  he  shall 
man,  victual,  and  navigate  such  vessel  at  his 
own  expense,  or  by  his  own  procurement, 
shall  be  deemed  the  owner  of  such  vessel 
within  the  meaning  of  the  provision  of  this 
title  relating  to  the  limitation  of  the  liabili- 
ty of  the  owners  of  vessels ;  and  such  vessel, 
when  so  chartered,  shall  be  liable  in  the  same 
manner  as  if  navigated  by  the  owner  there- 
of." 

As  the  charterers  hired  the  Barnstable  for 
a  definite  period,  and  agreed  to  select  their 
own  officers  and  crew,  and  pay  all  the  run- 
ning current  expenses  of  the  vessel,  includ- 
ing the  expense  of  loading  and  discharging 
cargoes, — the  owners  only  assuming  to  deliv- 
er the  vessel  to  the  charterers  in  good  order 
and  condition,  and  to  maintain  her  in  an  ef- 
ficient state  during  the  existence  of  the  char- 
ter party, — there  can  be  no  doubt  that,  ir- 
respective of  any  special  provision  to  the  con- 
trary, the  charterers  would  be  liable  for  the 
consequences  of  negligence  in  her  navigation, 
and  would  be  bound  to  return  the  steamer  to 
her  owners  free  from  any  lien  of  their  own 
contracting,  or  caused  by  their  own  fault. 
Thorp  v.  Hammond,  12  Wall.  408,  20  L.  ed. 
419  j  Williams  v.  Bays,  14S  N.  Y.  442,  26 


L.  R.  A.  163,  38  N.  E.  449;  Soott  v.  Soott, 
2  Starkie,  438;  Webster  v.  Dishroon,  64 
Fed.  Rep.  143;  Gulsoni  v.  Tyler,  64  Cal.  334, 
336,  30  Pac  981. 

This,  indeed,  is  but  the  application  to 
charter  parties  of  the  ordinary  law  of  bail- 
ment, which  requires  that  the  bailee  return 
the  property  to  the  owner  in  the  condition  a 
in  which  it  was  received,  less  the  ordinary  % 
results  of  wear  and  tear,  and  such* injuries* 
as  are  caused  by  a  peril  of  the  sea,  or  inevita- 
ble accident.    Coupt  Co.  v.  Maddick  [1891] 
2  Q.  B.  413;  Sturm  v.  Boker,  150  U.  S.  312, 
37  L.  ed.  1093,  14  Sup.  Ct.  Rep.  99;  Story, 
Bailm.  §5  25-32. 

If,  then,  the  owners  be  liable  for  the  negli- 
gence of  the  charterers,  such  liability  must 
arise  from  the  particular  stipulation  in  the 
charter  party  that  "the  owners  shall  pay  for 
the  insurance  on  the  vessel."  The  language 
of  the  clause  is  peculiar  and  significant.  It 
is  not  an  agreement  to  insure,  or  to  procure 
or  provide  insurance,  but  to  pay  for  such 
insurance  as  the  owner  should  see  fit  to  take 
out, — and  perhaps  inferentially  to  apply 
such  insurance  toward  the  extinguishment 
of  any  liability  of  the  charterers  for  losses 
covered  by  the  policy.  It  is  entirely  clear 
that,  under  this  stipulation,  the  owners 
could  not  charge  the  charterers  with  the  ex- 
pense of  insurance,  that  is,  the  premiums, 
whatever  form  of  policy  the  owner  might  se- 
lect, though  insurance  be  in  fact  a  part  of 
the  running  expenses  of  the  vessel,  and  per- 
haps, in  the  absence  of  a  special  clause,  cov- 
ered by  the  stipulation  that  "the  charterers 
shall  provide  and  pay  for  all  the  coals  and 
fuel,  port  charges,  pilotages,  agencies,  com- 
missions, and  aU  other  charges  whatsoever, 
excepting  for  painting  and  repairs  to  hull 
and  machinery,  and  anything  appertaining 
to  keeping  the  ship  in  proper  working  or- 
der." 

It  may  be  conceded,  however,  that  for  any 
damage  to  the  vessel  coverable  by  an  ordinary 
policy  of  insurance  "on  the  vessel"  the  own- 
ers must  look  to  the  companies,  at  least  for 
the  insured  proportion  of  such  damage,  and 
not  to  the  charterers.  It  may  also  be  con- 
ceded that  the  owner  might  have  selected  a 
form  of  policy  containing  a  special  running- 
down  clause  that  would  have  covered  dam- 
ages done  to  another  vessel,  though  the  rule 
in  this  court  is,  following  the  English  case 
of  He  Vauw  v.  Salvador,  4  Ad.  &  EL  420, 
that  an  ordinary  policy  against  perils  of  the 
sea  does  not  cover  damage  done  to  an- 
other vessel  by  collision.  General  Mut. 
Ins  Co.  v.  Sherwood,  14  How.  351,  14 
L.  ed.  452.  Mr.  Justice  Curtis  remarked 
in  this  case  (p.  363,  L.  ed.  p.  456) :  "We 
believe  that,  if  skilful  merchants,  or  un- 
derwriters, or  lawyers,  accustomed  to  the 
practice  of  the  commercial  law,  had  been 
asked  whether  the  insurers  on  one  vessel  0 
were  liable  for  damage  done  to  another  vessel,^ 
not  insured  by  the  policy,  by  a'collision  oo-* 
casioned  by  the  negligence  of  those  on  board 
the  vessel  insured,  they  would,  down  to  a 
very  recent  period,  have  answered  unhesi- 
tatingly in  the  negative."  This  case  was  de- 
cided in  1853,  although  shortly  before  that 
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the  supreme  court  of  Massachusetts  had  held 
In  Nelson  v.  Suffolk  Ins.  Co.  8  Cush.  477,  54 
Am.  Sec.  776,  that  a  policy  on  the  vessel  cov- 
ered damages  which  the  vessel  insured  might 
do  to  another  vessel.  The  same  view  had  al- 
ready been  taken  by  Mr.  Justice  Story  in 
Hale  v.  Washington  Int.  Co.  2  Story,  176, 
Fed.  Cas.  No.  6,  916.  In  speaking  of  these 
eases  Mr.  Justice  Curtis  observed  (p.367,L. 
ed.  458) :  "But  with  great  respect  for  that 
very  eminent  judge,  and  for  that  learned  and 
able  court,  we  think  the  rule  we  adopt  is 
more  in  conformity  with  sound  principle,  as 
well  as  with  the  practical  interpretation  of 
the  contract  by  underwriters  and  merchants, 
and  that  it  is  the  safer  and  more  expedient  rule. 
We  cannot  doubt  that  the  knowledge  by  own- 
ers, masters,  and  seamen  that  underwriters 
were  responsible  for  all  the  damage  done  by  col- 
lision with  other  vessels  through  their  negli- 
gence would  tend  to  relax  their  vigilance  and 
materially  enhance  the  perils,  both  to  life 
and  property,  arising  from  this  case 
[cause]."  As  the  construction  of  a  policy  of 
insurance  is  one  of  general,  rather  than  one 
of  local,  law  (Liverpool  <£  O.  W.  Steam  Oo. 
v.  Phenix  Ins.  Oo.  129  U.  S.  397,  443,  32  L. 
ed.  788,  792,  9  Sup.  Ct.  Rep.  469;  Gloucester 
Ins.  Co.  v.  Younger,  2  Curt.  C.  C.  322,  Fed. 
Cas.  No.  5,487 ) ,  we  are  constrained  to  adopt 
our  own  views  as  to  such  construction, 
though  the  courts  of  the  state  in  which  the 
cause  of  action  arose  have  adopted  a  differ- 
ent view. 

But,  whatever  be  the  obligations  as  be- 
tween the  insured  and  his  underwriters,  this 
clause  in  the  charter  party  should  be  con- 
strued in  consonance  with  its  other  provi- 
sions and  with  the  obvious  intention  of  the 
parties  that  the  duly  of  the  owner  is  dis- 
charged by  keeping  the  vessel  in  good  order 
and  condition,  ana  that  the  charterers  as- 
sumed and  agreed  to  pay  all  her  running  ex- 
penses. Conceding  that  damages  done  to  an- 
other vessel  are  neither  the  one  nor  the  oth- 
er, they  are  incident  rather  to  the  navigation 
than  to  the  preservation  of  the  vessel,  al- 
though the  cost  of  the  premiums  may  be 
referable  to  the  preservation  of  the  ship,  in- 

£  asmuch  as  the  owner  obtains  the  benefit  of 
them  in  case  of  damage  or  loss,  for  which 

*  as  between  him  and  the  'charterer,  he  is 
chargeable.  If  the  responsibility  for  an  ex- 
traordinary class  of  damages,  that  is,  done 
to  another  vessel,  be  thus  shifted  from  the 
charterer,  by  whose  agents  the  damage  is 
done,  and  to  whom  its  reimbursement  prop- 
erly belongs,  to  the  owners,  it  should  be  evi- 
denced by  some  definite  undertaking  to  that 
effect,  and  not  be  inferred  from  an  obscure 
provision  of  the  charter  party,  which  seems 
to  have  been  designed  for  a  different  purpose. 
It  is  scarcely  credible  that  the  owners  could 
have  intended  to  assume  a  liability  for  the 
acts  of  men  not  chosen  by  themselves  and 
entirely  beyond  their  control,  which  in  this 
ease  equalled  the  hire  of  the  ship  for  eight 
months,  and  might,  had  the  Fortuna  been  of 
greater  value,  have  exceeded  the  whole 
amount  of  rent  payable  by  the  charterers. 

There  is  undoubtedly  weight  to  be  given  to 
the  proposition  that,  unless  we  hold  the  own- 


ers liable  for  everything  a  policy  of  insur- 
ance could  have  covered,  the  clause  is  of  lit- 
tle value,  since  the  charterers  wouldnot  in  any 
event  be  liable  for  damages  resulting  from 
the  perils  of  the  sea  or  other  risks  ordinarily 
covered  by  insurance  upon  the  vessel.  But 
this  argument  loses  much  of  its  force  in  view 
of  the  ruling  of  this  court  that  an  ordinary 
policy  of  insurance  on  a  vessel  does  not  cov- 
er damages  done  to  another  vessel;  and  as 
there  seems  to  be  a  difference  in  practice, 
some  charters  providing  that  the  insurance 
shall  be  paid  by  the  charterer  (Latson  v. 
Sturm,  2  Ben.  328,  Fed.  Cas.  No.  8,115)  and 
others  providing  that  it  shall  be  paid  by  the 
owner,  we  think  the  probable  object  of  the 
clause  was  to  fix  beyond  cavil  the  responsi- 
bility for  premiums.  It  was  probably  in- 
serted in  this  charter  to  negative  the  infer- 
ence derivable  from  that  provision  of  the 
charter,  imposing  upon  the  charterers  the 
obligation  to  pay  the  running  expenses  of  the 
vessel,  and  ail  other  charges  whatsoever. 
But,  however  this  may  be,  we  find  ourselves 
unable  to  give  it  the  broad  construction,  that 
it  was  intended  to  fix  upon  the  owners  a  new 
and  extraordinary  liability,  which  we  think 
conld  not  have  been  within  the  contempla- 
tion of  the  parties. 

The  evidence  of  a  parol  understanding  as 
to  the  meaning  of  the  insurance  clause  in 
this  connection,  is  entitled  to  no  weight 
whatever.  In  answer  to  a  question  put  to 
the  broker  who  negotiated  the  charter,  upon 
cross  examination,  he  testified  as  follows:  g 

*  Q.  Yon  have  had  no  experience,  I  under-* 
stand  you,  of  the  actual  working  out  of  this 
clause  in  any  particular  cases  T 

A.  I  have  had  considerable  experience  in 
various  insurance  claims — so  much  so  that 
I  clearly  expressed  to  the  owner  that  he 
would  have  to  pay  for  all  insurance  on  the 
vessel  in  any  way,  shape,  or  manner  against 
stranding,  collision,  and  everything,  as  is 
usually  done  in  all  vessels,  unless  he  wanted 
to  take  the  risk  and  not  insure. 

Q.  Tell  us  what  experience  you  have  ac- 
tually had  of  these  insurance  clauses,  or  the 
working  out  of  themt 

A.  I  have  never  known  an  owner  to  insure 
a  charter  for  damage  by  collision  before.  He 
has  always  taken  that  risk. 

Several  answers  may  be  made  as  to  any 
inference  derivable  from  this  testimony.  In 
the  first  place,  the  answer  to  the  first  ques- 
tion was  not  responsive  to  the  question  at 
all.  In  the  second  place,  it  was  not  the  tes- 
timony of  an  expert  as  to  the  meaning  of 
this  clause  among  underwriters,  and  their 
customers,  in  which  case  it  might  properly 
have  been  admissible,  but  an  attempt,  in  re- 
spect to  the  particular  charter,  to  introduce 
the  antecedent  understanding  of  the  parties, 
and  thereby  to  explain,  control,  and  qualify 
the  language  of  the  charter.  This  was  ob- 
viously impossible.  Scitz  v.  Brewers'  Re- 
frigerating  ilach.  Co.  141  TJ.  S.  610,  35  L. 
ed.  837,  12  Sup.  Ct.  Rep.  46.  Finally,  giv- 
ing to  the  answer  its  full  effect,  his  state- 
ment of  the  owner's  liability  does  not  include 
damage  which  might  be  done  to  other  vessels. 
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The  statement  of  the  witness,  too,  differs 
from  his  testimony  upon  direct  examination, 
which  was  as  follows: 

0.  Did  you  have  any  conversation  with 
Mr.  Cragga  [the  then  owner  of  the  vessel  J 
with  regard  to  that  clause  T 

A.  I  aid;  several. 

Q.  Please  state  the  substance  of  that  con- 
versation. 

A.  I  told  him  that  he  would  have  to  insure 
for  his  vessel  the  same  as  the  charter  party 
stated. 

Q.  Did  he  make  any  reply  I 

A.  Of  course,  I  told  him  if  he  did  not  want 
to  insure,  he  could  take  that  risk.  But  his 
intention  was  to  insure. 

a  In  addition  to  this,  however,  the  testimony 
r  was  quite  inadmissible  as  against  the  Turret 
'  Bteamshipping  Company,  the*  purchaser  of 
the  vessel  and  the  assignee  of  the  charter 
party,  since  it  was  not  shown  to  have  had 
any  notice  of  the  conversation,  and  there- 
fore, in  taking  over  the  charter,  was  only 
bound  by  the  obligations  imported  by  the 
words  of  the  insurance  clause  in  their  ordi- 
nary commercial  sense.  Page  v.  Cagwin,  7 
Hill,  301;  Bristol  v.  Damn,  12  Wend.  142; 
Clou*  v.  Kehr,  00  N.  Y.  C33;  Truaw  v.  Slat- 
er, 80  N.  V.  630;  Tabor  v.  Van  Tassell,  86 
V.  Y.  C42. 

In  conclusion,  we  are  of  opinion  that,  if 
anything  more  were  intended  by  the  insurance 
clause  than  to  impose  on  the  owners  the  duty 
of  paying  the  premiums,  it  was  fully  satis- 
fled  by  an  ordinary  policy  of  insurance 
•gainst  perils  of  the  sea;  that  such  policy 
would  not  cover  damage  done  to  another  ves- 
sel by  a  collision  with  the  vessel  insured, 
and  that  the  primary  liability  for  such  dam- 
rested  upon  the  charterers,  and  not  upon 

e  owners.  We  express  no  opinion  as  to  the 
effect  of  any  payment  that  may  have  been 
actually  made  by  the  underwriters  upon  this 


The  decree*  of  both  courts  muat  therefore 
be  reverted,  and  the  case  remanded  to  the 
District  Court  for  the  District  of  Massachu- 
setts, for  further  proceedings  not  inconsist- 
ent with  this  opinion. 
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GERMAN  NATIONAL  BANK  et  al,  Appts., 

«. 

A.  J.  6PECKERT,  Jacob  Frankel,  Harriet 
Frankel,  et  al. 

Appeal — decision  not  final — order  for  re- 
manding of  case  to  state  court. 

A  decision  of  the  circuit  court  of  appeals  revers- 
ing a  decree  of  the  circuit  court  which  denied 
a  motion  to  remand  a  case  to  the  state  court, 
and  ordering  the  circuit  court  to  remand  the 
rase.  Is  not  appealable  to  the  Supreme  Court 
of  the  United  States  under  the  act  of  Con- 
gress of  March  8,  1801,  chap.  517,  as  such  a 
decision  Is  not  a  final  judgment. 

[No.  102.] 


Argued  March  It,  1901. 

1901. 


Decided  May  IS, 


APPEAL  from  a  decision  of  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  reversing  a  decree  of  the  Cir- 
cuit Court  denying  a  motion  to  remand  a  case 
to  a  state  court.  Dismissed. 

See  same  case  below,  38  C.  C.  A.  082,  98 
Fed.  Rep.  151. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Alexander  Pope  Humphrey, 
John  II.  Carlisle,  and  Wm.  il.  Smith  for  ap- 
pellants. 

Messrs.  John  In  Dodd,  J.  C.  Dodd, 
Aaron  Kohn,  David  W.  Baird,  and  T.  TV". 
Spindle  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equity,  commenced  in 
a  court  of  the  state  of  Kentucky,  and  re- 
moved, on  petition  of  the  defendant,  into 
the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky.  The  circuit  court 
of  the  United  States  denied  a  motion  to  re- 
mand the  case  to  the  state  court  (85  Fed. 
Bep.  12),  and  afterwards  dismissed  the  bill 
upon  its  merits.  The  plaintiff  appealed  to 
toe  circuit  court  of  appeals,  which  reversed 
the  decree  and  ordered  the  circuit  court  to 
remand  the  case  to  the  state  court.  38  C. 
C.  A.  682,  98  Fed.  Rep.  151.  From  the 
order  of  the  oircuit  court  of  appeals  the 
plaintiffs  appealed  to  this  court. 

In  Chicago  &  A.  R.  Co.  v.  Wisuxill  (1874) 
23  Wall.  507,  23  L.  ed.  103,  a  case  was  re- 
moved from  a  state  court  into  a  circuit  court 
of  the  United  States;  the  circuit  court,  be- 
ing satisfied  that  it  had  no  jurisdiction,  or-  9 
dered  the  case  to  be  remanded  to  the  state  % 
court;  and* a  writ  of  error  to  review  the  or-  * 
der  remanding  it  was  dismissed  by  this 
court,  upon  the  ground  that  "the  order  of  the 
circuit  court  remanding  the  cause  to  the 
state  court  is  not  a  'final  judgment'  in  the 
action,  but  a  refusal  to  hear  and  decide.  The 
remedy  in  such  a  case  is  by  mandamus  to 
compel  action,  and  not  by  writ  of  error  to  re- 
view what  has  been  done." 

By  the  act  of  March  3,  1875,  chap.  137,  I 
5,  it  was  provided  that  an  order  of  the  cir- 
cuit court,  dismissing  or  remanding  a  cause 
to  the  state  court,  should  be  reviewable  by 
this  court  on  writ  of  error  or  appeal.  18 
Stat,  at  L.  472.  Under  that  statute,  many 
cases  were  brought  to  this  court  by  appeal 
or  writ  of  error  for  the  review  of  such  or- 
ders. 

But  by  I  6  of  the  act  of  March  3,  1887, 
chap.  373,  ae  re-enacted  by  the  act  of  August 
13,  1888,  chap.  860,  that  provision  was  ex- 
pressly repealed ;  and  by  §  2  it  was  enacted 
that  whenever  the  circuit  court  of  the  United 
States  should  decide  that  a  cause  had  been 
improperly  removed,  and  order  it  to  be  re- 
manded to  the  state  court  from  which  it 
came,  "such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal  or  writ 
of  error  from  the  decision  of  the  circuit 
court  so  remanding  such  cause  shall  be  al- 
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lowed."  24  Stat,  at  L.  563,  555;  25  Stat,  at 

L.  435,  436. 

Under  that  statute  it  has  been  constantly 
held  that  this  court  has  no  power  to  review 
by  appeal  or  writ  of  eiror  an  order  of  a  cir- 
cuit court  of  the  United  State*  remanding  a 
cause  to  a  state  court. 

In  the  first  case  Chief  Justice  Waite  said: 
"It  is  difficult  to  see  what  more  could  be 
done  to  make  the  action  of  the  circuit  court 
final,  for  all  the  purposes  of  the  removal, 
and  not  the  subject  of  review  in  this  court. 
First,  it  is  declared  that  there  shall  be  no  ap- 
peal or  writ  of  error  in  such  a  case,  and 
then,  to  make  the  matter  doubly  sure,  the 
only  statute  which  ever  gave  the  right  of 
such  an  appeal  or  writ  of  error  is  repealed.*' 
Morey  v.  Lookhart  (1887)  123  U.  S.  56,  SI 
L.  ed.  G8,  8  Sup.  Ct  Rep.  66.  And  it  was 
held  that  the  act  prohibited  a  writ  of  error 
after  that  statute  took  effect  to  review  an 
order  of  remand  made  while  the  act  of  1875 
was  in  force.  Sherman  v.  QrinneU  (1887) 
123  U.  S.  670,  31  L.  ed.  279,  8  Sup.  Ct  Rep. 
K2G0. 

$    By  the  act  of  February  26,  1889,  chap. 

*  230,  it  was  provided  thai*"in  all  cases  where 
a  final  judgment  or  decree  shall  be  rendered 
in  a  circuit  court  of  the  United  States,  in 
which  there  shall  have  been  a  question  in- 
volving the  jurisdiction  of  the  court,"  the 
losing  party  should  be  entitled  to  an  appeal 
or  writ  of  error  to  this  court,  without  ref- 
erence to  the  amount  of  the  judgment,  but 
limited,  when  that  amount  did  not  exceed 
$5,000,  to  the  question  of  jurisdiction.  25 
Stat,  at  L.  693.  It  was  held  that  this  act 
did  not  authorize  an  appeal  from  an  order  of 
the  circuit  court  of  the  United  States  re- 
manding a  case  to  the  state  court  for  want 
of  jurisdiction,  because  "the  words  'a  final 
judgment  or  decree,'  in  this  act,  are  mani- 
festly used  in  the  same  sense  as  in  the  prior 
statutes  which  have  received  interpretation, 
and  these  orders  to  remand  were  not  final 
judgments  or  decrees,  whatever  the  ground 
upon  which  the  circuit  court  proceeded." 
Richmond  d  D.  R.  Co.  v.  Thouron  (1890) 
134  U.  S.  45,  33  L.  ed.  871,  10  Sup.  Ct  Rep. 
517.  A  similar  decision  was  made  in  Our- 
nec  v.  Patrick  County  ( 1890)  137  U.  S.  141, 
34  L.  ed.  601,  11  Sup.  Ct.  Rep.  34. 

In  the  case  of  Re  Pennsylvania  Co. 
(1890)  137  U.  S.  451,  34  L.  ed.  738,  11  Sup. 
Ct  Rep.  141,  it  was  held  that  the  acts  of 
18S7  and  1888  took  away  the  remedy  by 
mandamus,  as  well  as  that  by  writ  of  error 
or  appeal,  in  the  case  of  an  order  of  remand; 
and  Mr.  Justice  Uradley,  in  delivering  judg- 
ment, afteT  quoting  $  2  of  those  acts,  said : 
"In  terms,  it  only  Abolishes  appeals  and 
writs  of  error,  it  is  true,  and  does  not  men- 
tion writs  of  mandamus;  and  it  is  unques- 
tionably a  general  rule  that  the  abrogation 
of  one  remedy  docs  not  affect  another.  But 
in  this  case  we  think  it  was  the  intention  of 
Congress  to  make  the  judgment  of  the  cir- 
cuit court  remanding  a  cause  to  the  state 
court  final  and  conclusive.  The  general  ob- 
ject of  the  act  is  to  contract  the  jurisdiction 
of  the  Federal  courts.  The  abrogation  of 
the  writ  of  error  and  appeal  would  have  had 
21  S.  C. 


little  effect  in  putting  an  end  to  the  question 
of  removal  if  the  writ  of  mandamus  could 
■till  have  been  sued  out  in  this  court  It  is 
true  that  the  general  supervisory  power  of 
this  court  over  inferior  jurisdictions  is  of 
great  moment  in  a  public  point  of  view,  and 
should  not  upon  light  grounds,  be  deemed  to 
be  taken  away  in  any  case.  Still,  although 
the  writ  of  mandamus  is  not  mentioned  in» 
the  section,  yet  the  use  of  the  words  'Buch* 
remand  shall  be  immediatelytcarried  into  ex-* 
ecution,'  in  addition  to  the  prohibition  of 
appeal  and  writ  of  error,  is  strongly  indica- 
tive of  an  intent  to  suppress  further  prolonga- 
tion of  the  controversy  by  whatever  pro- 
cess. We  are,  therefore,  of  opinion  that  the 
act  has  the  effect  of  taking  away  the  remedy 
by  mandamus  as  well  as  that  of  appeal  and 
writ  of  error."  137  U.  S.  454,  34  L.  ed.  740, 
11  Sup.  Ct.  Rep.  142. 

In  Chicago,  St.  P.  If.  ct  O.  R.  Co.  v.  Rob- 
erta (18B1)  141  U.  S.  GOO,  35  L.  ed.  905,  12 
Sup.  Ct  Rep.  123,  the  cases  of  Morey  v. 
Lockhart  and  Richmond  &  D.  R.  Co.  v. 
Thouron  were  followed;  and  it  was  held  that 
S  5  of  the  judiciary  act  of  March  3,  1891, 
chap.  517,  giving  a  writ  of  error  from  this 
court  "in  any  case  in  which  the  jurisdiction 
of  the  court  is  in  issue,"  does  not  authorise 
a  writ  of  error  to  review  an  order  of  the  cir- 
cuit court  remanding  a  case  for  want  of  ju- 
risdiction, because  such  order  is  not  a  final 
judgment. 

In  Missouri  P.  R.  Co.  v.  Fitzgerald 
( 1896)  100  U.  S.  550,  580-583,  40  L.  cd.  530, 
642,  543,  10  Sup.  Ct  Rep.  389,  395,  396,  in 
a  careful  opinion  of  the  Chief  Justice,  re- 
viewing the  statutes  and  decisions,  it  was 
again  stated  as  well  settled  that  an  order  of 
the  circuit  court  of  the  United  States  order- 
ing a  suit  to  be  remanded  to  the  state  court 
was  not  a  final  judgment  or  decree;  and  that 
such  an  order  could  not  be  reviewed  in  this 
court  by  any  direct  proceeding  for  that  pur- 
pose; and  it  was  also  held  that  "as  under 
the  statute  a  remanding  order  of  the  circuit 
court  is  not  reviewable  by  this  court  on  ap- 
peal or  writ  of  error  from  or  to  that  court 
so  it  would  seem  to  follow  that  it  cannot  be 
reviewed  on  writ  of  error  to  a  state  court, 
the  prohibition  being  that  'no  appeal  or  writ 
of  error  from  the  decision  of  the  circuit  court 
remanding  such  cause  shall  be  allowed.'  And 
it  is  entirely  clear  that  a  writ  of  error  can- 
not be  maintained  under  8  709,  in  respect  of 
such  an  order,  where  the  state  court  has  ren- 
dered no  decision  against  a  Federal  right, 
but  simply  accepted  the  conclusion  of  the  cir- 
cuit court." 

In  the  present  case,  the  remand  to  the 
state  court  was  denied  by  the  circuit  court 
of  the  United  States,  but  on  appeal  from  its 
decree  dismissing  the  bill,  was  ordered  by 
the  circuit  court  of  appeals. 

If  the  circuit  court  had  ordered  the  cas«a 
to  be  remanded,  its  order  could  not,  accord-® 
ing  to  the  decisions  above  cited,  have»been» 
reviewed  by  this  court  in  any  manner,  either 
by  appeal  from  that  court  or  by  mandamus 
to  that  court,  or  by  writ  of  error  to  the  state 
court 

It  would  be  an  extraordinary  result  if. 
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while  an  order  of  remand  by  the  circuit 
court,  of  its  own  motion,  is  not  subject  to  re- 
view in  any  form,  an  order  of  remand  by 
that  court,  by  direction  of  the  circuit  court 
of  appeals,  were  subject  to  a  further  appeal 
to  this  court. 

The  appeal  in  this  case  is  taken  under  the 
last  paragraph  of  S  0  of  the  act  of  March  3, 
1891,  chap.  517,  by  which  "in  all  cases  not 
hereinbefore  in  this  section  made  final,"  and 
when  the  matter  in  controversy  exceeds  91,- 
000,  there  is  of  right  a  review  of  the  judg- 
ment of  the  circuit  court  of  appeals  by  this 
court  on  appeal  or  writ  of  error.  [26  Stat, 
at  L.  828.] 

Such  appeal  or  writ  of  error,  of  course, 
can  only  be  taken  from  a  final  judgment. 
But  an  order  of  remand  is  not  a  final  judg- 
ment, according  to  the  cases  above  cited, 
especially  Chicago  &  A.  R.  Co.  v.  Tfiswall, 
Richmond  <£  D.  R.  Co.  v.  Thouron,  Chicago, 
Bt.  P.  If.  <t  0.  R.  Co.  v.  Roberts,  and  Mis- 
souri P.  R.  Co.  v.  Fitzgerald.  Therefore  no 
appeal  lies  from  the  order  of  remand. 

Appeal  dismissed  for  want  of  jurisdiction. 


(181  U.  S.  481) 

ALLEJANDRO  BARKER,  Baleriana  Bar- 
ker, Angela  Barker,  et  at,  Plffs.  in  Err., 
v. 

J.  DOWNEY  HARVEY,  Administrator  of 
the  Estate  of  John  6.  Downey,  Deceased, 
and  the  Merchants'  Exchange  Bank  of 
San  Francisco.  (209) 


JESUS  QUEVAS,  Sometimes  Called  Jesus 
Cuevo,  et  al.,  Plff*.  in  Err., 
v. 

J.  DOWNEY  HARVEY,  Administrator  of 
the  Estate  of  John  Q.  Downey,  Deceased. 
(210) 

Private  land  claims — grant  to  mission  In- 
dians— abandonment — subsequent  grant. 

L  Mission  Indians  claiming  a  right  of  perma- 
nent occupancy  of  land  in  California  under  a 
Mexican  grant  are  within  the  provisions  of 
the  act  of  Congress  of  March  3,  1851  (0  Stat, 
at  L.  631,  chap.  41,  I  8),  requiring  every  per- 
son claiming  lands  In  California  by  virtue  of 
any  right  or  title  derived  from  a  Spanish  or 
Mexican  government  to  present  the  same  to 
commissioners,  and  their  failure  to  do  so 
within  the  two  years  limited  for  that  purpose 
by  I  13  constitutes  an  abandonment  of  their 
rights. 

X  The  rights  of  mission  Indians  under  a  grant 
from  the  Mexican  government  were  not  recog- 
nised by  that  government  at  the  time  of  the 
cession  of  California  to  the  United  States  by 
the  treaty  of  Ouadalupe  Hidalgo,  where, 
though  one  later  grant  was  subject  to  the 
condition  that  the  grantee  should  not  mo- 
lest the  Indians  thereon,  a  still  later  was  made 
on  a  report  of  the  Justice  of  the  peace  to  the 
effect  that  the  land  bad  been  for  two  years 
vacant  and  abandoned,  and  that  there  were 
some  property  rights  vested  In  the  mission, 
the  officials  of  which  had  consented  to  the 
grant,  which  it  could  no  longer  cultivate  and 
did  not  need,  though  It  provides  that  the 
grantee  shall  be  "allowed  to  fence  it  in  with- 


out Interference  with  the  roads  and  ether 
(servidumbres)." 


[Nos.  200  and  210.] 

Argued  Maroh  10,  tl,  1901.  Decided  Hay  IS, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decision 
affirming  a  decree  in  a  suit  to  quiet  title  to 
land.  Affirmed. 

See  same  case  below,  120  Cal.  262,  58  Pac 
692. 

Statement  by  Mr.  Justice  Brewers 

These  cases  were  brought  by  defendants  in 
error  in  the  superior  court  of  the  county  of 
San  Diego,  California,  to  quiet  their  title  to 
certain  premises  in  that  county.    Decrees  a 
rendered  in  their  favor  were  carried  to  the$ 
supreme  court  of  the 'state,  and  by  that* 
court  affirmed.    126  Cal.  262,  68  Pac,  698. 
To  such  affirmance  these  writs  of  error  have 
been  sued  out. 

The  facts  in  the  cases  are  so  nearly  alike 
that  it  is  sufficient  to  consider  only  the  first. 
The  land  in  question  is  within  the  limits  of 
the  territory  ceded  to  the  United  States  by 
the  treaty  of  Guadalupe  Hidalgo,  February 
2,  1848.  9  Stat,  at  L.  922.  Generally 
speaking,  the  plaintiffs  claim  title  by  virtue 
of  a  patent  issued  to  John  J.  Warner  on  Jan- 
uary 16,  1880,  in  confirmation  of  two  grants 
made  by  the  Mexican  government.  On  the 
other  hand,  the  defendants  do  not  claim  a 
fee  in  the  premises  but  only  a  right  of  per- 
manent occupancy  by  virtue  of  the  alleged 
fact  that  they  are  mission  Indians,  so  called, 
and  had  been  in  occupation  of  the  premises 
long  before  the  Mexican  grants,  and,  of 
course,  before  any  dominion  acquired  by  this 
government  over  the  territory;  insisting, 
further,  that  the  government  of  Mexico  had 
always  recognized  the  lawfulness  and  per- 
manence of  their  occupancy,  and  that  such 
right  of  occupancy  was  protected  by  the 
terms  of  the  treaty  and  the  rules  of  inter- 
national law. 

The  treaty  of  Guadalupe  Hidalgo  provided 
in  article  8  as  follows : 

"Article  VIII. 

"Mexicans  now  established  in  territories 
previously  belonging  to  Mexico,  and  which 
remain  for  the  future  within  the  limits  of 
the  United  States,  as  defined  by  the  present 
treaty,  shall  be  free  to  continue  where  they 
now  reside,  or  to  remove  at  any  time  to  the 
Mexican  Republic,  retaining  the  property 
which  they  possess  in  the  said  territories,  or 
disposing  thereof,  and  removing  the  proceeds 
wherever  they  please,  without  their  being 
subjected,  on  this  account,  to  any  contribu- 
tion, tax,  or  charge  whatever. 

"Those  who  shall  prefer  to  remain  in  the 
said  territories  may  either  retain  the  title 
and  rights  of  Mexican  citizens,  or  acquire 
those  of  citizens  of  the  United  States.  But 
they  shall  be  under  the  obligation  to  make 
their  election  within  one  year  from  the  date 
of  the  exchange  of  ratifications  of  this 
treaty;  and  those  who  shall  remain  in  the 
said  territories  after  the  expiration  of  that 
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vyear,  without  bavins  declared  their  inten- 

*  lion  to  retain  the*  character  of  Mexicans, 
shall  be  considered  to  have  elected  to  become 
citizens  of  the  United  States. 

"In  the  said  territories,  the  property  of 
every  kind,  now  belonging  to  Mexicans  not 
established  there,  shall  oe  inviolably  re- 
spected. The  present  owners,  the  heirs  of 
these,  and  all  Mexicans  who  may  hereafter 
acquire  said  property  by  contract,  shall  en- 
joy with  respect  to  it  guaranties  equally  am- 
ple as  if  the  same  belonged  to  citizens  of  the 
United  States." 

Article  10,  as  originally  prepared,  was 
stricken  out  by  the  Senate,  but  in  the  pro- 
tocol signed  by  the  representatives  of  the 
two  nations,  at  the  time  of  the  ratification, 
on  May  26,  1848,  it  was  stated: 

"2d.  The  American  government  by  sup- 

Sressing  the  lOtb  article  of  the  treaty  of 
uadalupe  did  not  in  any  way  intend  to  an- 
nul the  grants  of  lands  made  by  Mexico  in 
the  ceded  territories.  These  grants,  not- 
withstanding the  suppression  of  the  article 
of  the  treaty,  preserve  the  legal  value  which 
they  may  possess,  and  the  grantees  may 
cause  their  legitimate  [titles]  to  be  acknowl- 
edged before  the  American  tribunals. 

"Conformably  to  the  law  of  the  United 
States,  legitimate  titles  to  every  description 
of  property,  personal  and  real,  existing  in 
the  ceded  territory,  are  those  which  were 
legitimate  titles  under  the  Mexican  law  in 
California  and  New  Mexico,  up  to  the  13th 
of  May,  1840,  and  in  Texas  up  to  the  2d 
March,  1836."  Ex.  Doc.  No.  50  H.  R.  30th 
Cong.  2d  Sess.  p.  77. 

After  the  acquisition  of  this  territory  Con- 
gress, on  March  3,  1851  (9  Stat,  at  L.  631, 
chap.  41),  passed  an  act  entitled  "An  Act 
to  Ascertain  and  Settle  the  Private  Land 
Claims  in  the  State  of  California,"  which 
created  a  commission  to  receive  and  act  upon 
all  petitions  for  confirmation  of  such  claims. 
Its  decision  was  subject  to  appeal  to  the  dis- 
trict court  of  the  United  States,  and  thence 
to  this  court.  As  originally  organized  the 
commission  was  to  continue  for  three  years, 
but  that  time  was  extended  by  subsequent 
legislation.  Sections  8,  13,  15,  and  16  are 
as  follows : 

"Sec.  8.  That   each   and   every  person 
claiming  lands  in  California  by  virtue  of 
any  right  or  title  derived  from  the  Spanish 
«*or  Mexican  government  shall  present  the 
*same  to  the  said  commissioners  when  sit- 

•  ting  as  a  board,  together  with  such'documen- 
tary  evidence  and  testimony  of  witnesses  as 
the  said  claimant  relies  upon  in  support  of 
such  claims ;  and  it  shall  be  the  duty  of  the 
commissioners,  when  the  case  is  ready  for 
hearing,  to  proceed  promptly  to  examine  the 
same  upon  such  evidence,  and  upon  the  evi- 
dence produced  in  behalf  of  the  United 
States,  and  to  decide  upon  the  validity  of  the 
said  claim,  and,  within  thirty  days  after 
such  decision  is  rendered,  to  certify  the 
same,  with  the  reasons  on  which  it  is 
founded,  to  the  district  attorney  of  the 
United  States  in  and  for  the  district  in 
which  such  decision  shall  be  rendered." 

"Sec  13.  That  all  lands,  the  claims  to 
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which  have  been  finally  rejected  by  the  com- 
missioners in  the  manner  herein  provided, 
or  which  shall  be  finally  decided  to  be  in- 
valid by  the  district  or  supreme  court,  and 
all  lands  the  claims  to  which  shall  not  have 
been  presented  to  the  said  commissioners 
within  two  years  after  the  date  of  this 
act,  shall  be  deemed,  held  and  considered  as 
part  of  the  public  domain  of  the  United 
States;  and  for  all  claims  finally  confirmed 
by  the  said  commissioners,  or  by  the  said 
district  or  supreme  court,  a  patent  shall  is- 
sue to  the  claimant  upon  his  presenting  to 
the  General  Land  Office  an  authentic  certifi- 
cate of  such  confirmation,  and  a  plat  or  sur- 
vey of  the  said  land,  duly  certified  and'  ap- 
proved by  the  surveyor  general  of  California, 
whose  duty  it  shall  be  to  cause  all  private 
claims  which  shall  be  finally  confirmed  to 
be  accurately  surveyed  and  to  furnish  plats 
of  the  same ;  and  in  the  location  of  the  said 
claims  the  said  surveyor  general  shall  have 
the  same  power  and  authority  as  are  con- 
ferred on  the  registrar  of  the  land  office  and 
receiver  of  the  public  moneys  of  Louisiana, 
by  the  sixth  section  of  the  act  to  create  the 
office  of  surveyor  of  the  publie  lands  for  the 
state  of  Louisiana,'  approved  third  March, 
one  thousand  eight  hundred  and  thirty -one: 
Provided,  always,  That  if  the  title  of  the 
claimant  to  such  lands  shall  be  contested  by 
any  other  person,  it  shall  and  may  be  law- 
ful for  such  person  to  present  a  petition  to 
the  district  judge  of  the  United  States  for 
the  district  in  which  the  lands  are  situated, 
plainly  and  distinctly  setting  forth  his  title 
thereto,  and  praying  the  said  judge  to  hear 
and  determine  the  same,  a  copy  of  which  pe-e 
tition  shall  be  served  upon  the  adverse  partySJ 
thirty  days  before  the  time*  appointed  for* 
hearing  the  same:  And  provided,  further, 
That  it  shall  and  may  be  lawful  for  the  dis- 
trict judge  of  the  United  States,  upon  the 
hearing  of  such  petition,  to  grant  an  injunc- 
tion to  restrain  the  party  at  whose  instance 
the  claim  to  the  said  lands  has  been  con- 
firmed, from  suing  out  a  patent  for  the  same, 
until  the  title  thereto  shall  have  been  final- 
ly decided,  a  copy  of  which  order  shall  be 
transmitted  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  thereupon  no  patent 
shall  issue  until  such  decision  shall  be  made, 
or  until  sufficient  time  shall,  in  the  opinion 
of  the  said  judge,  have  been  allowed  for  ob- 
taining the  same;  and  thereafter  the  said 
injunction  shall  be  dissolved." 

"Sec.  15.  That  the  final  decrees  rendered 
by  the  said  commissioners,  or  by  the  dis- 
trict or  Supreme  Court  of  the  United  States, 
or  any  patent  to  be  issued  under  this  act, 
shall  be  conclusive  between  the  United 
States  and  the  said  claimants  only,  and  shall 
not  affect  the  interests  of  third  persons. 

"Sec.  16.  That  it  shall  be  the  duty  of  the 
commissioners  herein  provided  for  to  ascer- 
tain and  report  to  the  Secretary  of  the  In- 
terior the  tenure  by  which  the  mission  lands 
are  held,  and  those  held  by  civilized  Indians, 
and  those  who  are  engaged  in  agriculture  or 
labor  of  any  kind,  and  also  those  which  are 
occupied  and  cultivated  by  Pueblos  or 
Rancheros  Indians." 
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On  the  trial  before  the  court,  without  a 
jury,  the  findings  of  fact  were  in  substance 
that  the  plaintiffs  had  the  ownership  in  fee 
simple  of  the  premises  described;  that  the 
defendants  hod  no  rights  or  interest  therein, 
and  the  decree  was  in  accordance  therewith. 
The  statement  on  appeal  prepared  by  the 
trial  court  disclosed  that  the  plaintiffs  in- 
troduced in  evidence  the  patent  to  John  J. 
Warner,  which  patent  recited  the  filing  of  a 
petition  by  Warner  with  the  land  commis- 
sion praying  for  confirmation  of  his  title, 
a  title  based  on  two  Mexican  grants, — one 
June  8,  1840,  to  Jose  Antonio  Pico  by  Juan 
B.  Alvarado,  then  constitutional  governor 
of  the  Califomias,  and  the  second,  November 
28,  1844,  to  petitioner  by  Manuel  Michel  - 
torena,  governor  general  commandant  and 
inspector  general  of  the  Calif ornias;  recited 
also  a  decree  of  confirmation  of  such  title, 
van  appeal  to  the  district  court  of  the  United 
^States,  and  an  affirmance  of  the  decision  of 
*  the  commission,  the  return  of  the  surveyor 
general  of  the  state  showing  a  survey ;  and 
conveyed  the  premises  to  Warner,  "but  with 
the  stipulation  that  in  virtue  of  the  15th 
section  of  the  said  act  neither  the  conforma- 
tion of  this  claim  nor  this  patent  shall  af- 
fect the  interests  of  third  persons."  It  was 
admitted  that  Warner's  title  had  passed  to 
plaintiffs,  and  that  the  taxes  had  all  been 
paid  by  them.  On  the  other  hand,  the  ap- 
peal statement  showed  that  the  defendants 
offered  copies  of  the  expedientes  of  both  of 
the  grants  referred  to  in  the  patent,  and  also 
oral  testimony  of  occupation  by  the  defend- 
ants and  their  ancestors.  Some  witnesses 
were  introduced  by  the  plaintiffs  to  con- 
tradict this  matter  of  occupancy,  but  on  final 
consideration  the  court  struck  out  ail  the 
testimony  in  reference  to  occupancy  and  of 
the  Mexican  grants  upon  which  the  patent 
was  issued.  Upon  the  evidence,  therefore, 
that  was  received  by  the  trial  court,  there 
could  be  no  doubt  of  the  rightfulness  of  the 
decree,  and  the  question  presented  by  the 
record  to  the  supreme  court  of  the  state  was 
whether  there  was  error  in  striking  out  the 
testimony  offered  on  behalf  of  the  defense. 

Messrs.  Shirley  O.  Ward  and  Assistant 

Attorney  General  Hoyt  for  plaintiffs  in  er- 
ror. 

Messrs.  David  I>.  Withington,  Stephen 
M.  White,  Charles  Monroe,  and  Cassius  Car- 
ter for  defendants  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Undoubtedly  by  the  rules  of  international 
law,  and  in  accordance  with  the  provisions 
of  the  treaty  between  the  Mexican  govern- 
ment and  this  country,  the  United  States 
were  bound  to  respect  the  rights  of  private 
property  in  the  ceded  territory.   But  such 
obligation  is  entirely  consistent  with  the 
right  of  this  government  to  provide  reason- 
able means  for  determining  the  validity  of 
^all  titles  within  the  ceded  territory,  to  re- 
acquire  all  persons  having  claims  to  lands  to 
^present  them  for  recognition,* and  to  decree 
that  all  claims  which  are  not  thus  presented 


shall  be  considered  abandoned.  "Undoubt- 
edly private  rights  of  property  within  the 
ceded  territory  were  not  affected  by  the 
change  of  sovereignty  and  jurisdiction,  and 
were  entitled  to  protection,  whether  the 
party  had  the  full  and  absolute  ownership 
of  the  land,  or  merely  an  equitable  interest 
therein,  which  required  some  further  act  of 
the  government  to  vest  in  him  a  perfect  title. 
But  the  duty  of  providing  the  mode  df  se- 
curing these  rights,  and  of  fulfilling  the  ob- 
ligations imposed  upon  the  United  States  by 
the  treaties,  belonged  to  the  political  depart- 
ment of  the  government;  and  Congress 
might  either  itself  discharge  that  duty  or 
delegate  it  to  the  judicial  department.  De 
la  Croia  v.  Chamberlain,  12  Wheat.  599,  601, 
002,  6  L.  ed.  741,  742;  Chouteau  v.  Eckhart, 
2  How.  344,  374,  11  L.  ed.  293,  305;  Tamelr 
ing  v.  United  States  Freehold  &  Emigration 
Co.  93  U.  S.  044,  661,  23  L.  ed.  998,  1002; 
Botiller  v.  Domingucz,  130  U.  S.  238,  32  L. 
ed.  920,  9  Sup.  Ct.  Rep.  525."  Astiazaran  v. 
Santa  Rita  Land  d  Min.  Co.  148  U.  S.  80, 
81,  37  L.  ed.  376,  13  Sup.  Ct.  Rep.  467. 

Botiller  v.  Dominguez,  130  U.  S.  238,  32 
L.  ed.  926,  9  Sup.  Ct.  Rep.  525,  the  last  case 
cited  in  the  foregoing  quotation,  deserves 
special  notice.  The  supreme  court  of  Cali- 
fornia had  held  in  several  cases  that  a  per- 
fect title  need  not  be  presented  to  the  land 
commission;  that  it  was  recognized  by  the 
treaty  of  cession,  and  required  no  further 
confirmation;  that  the  act  to  ascertain  and 
settle  private  land  claims  applied  only  to 
those  titles  which  were  imperfect  and  needed 
the  action  of  some  tribunal  to  ascertain  and 
establish  their  validity.  But  in  this  case, 
which  came  from  the  supreme  court  of  Cali- 
fornia, we  held  the  contrary.  We  quote  at 
some  length  from  the  opinion.  Thus,  on 
page  240,  L.  ed.  928,  Sup.  Ct.  Rep.  527,  it 
was  said: 

"Two  propositions  under  this  statute  are 
presented  by  counsel  in  support  of  the  de- 
cision of  the  supreme  court  of  California. 
The  first  of  these  is  that  the  statute  itself 
is  invalid,  as  being  in  conflict  with  the  pro- 
visions of  the  treaty  with  Mexico,  and  violat- 
ing the  protection  which  was  guaranteed 
by  it  to  the  property  of  Mexican  citizens, 
owned  by  them  at  the  date  of  the  treaty; 
and  also  in  conflict  with  the  rights  of  prop- 
erty under  the  Constitution  and  laws  of  tne 
United  States,  so  far  as  it  may  affect  titles 
perfected  under  Mexico.  The  second  propo- 
sition is  that  the  statute  was  not  intended 
to  apply  to  claims  which  were  supported  bjoo 
a  complete  and  perfect  title  from  the  Mexi-* 
can'government,  but,  on  the  contrary,  only* 
to  such  as  were  imperfect,  inchoate,  and 
equitable  in  their  character,  without  being 
a  strict  legal  title. 

"With  regard  to  the  first  of  these  propo- 
sitions it  may  be  said  that  so  far  as  the  act 
of  Congress  is  in  conflict  with  the  treaty 
with  Mexico,  that  is  a  matter  in  which  the 
court  is  bound  to  follow  the  statutory  enact- 
ments of  its  own  government.  If  the  treaty 
was  violated  by  this  general  statute  enacted 
for  the  purpose  of  ascertaining  the  validity 
of  claims  derived  from  the  Mexican  govern* 
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ment,  it  was  a  matter  of  international  con- 
cern, which  the  two  states  most  determine 
by  treaty,  or  by  such  other  means  as  enables 
one  state  to  enforce  upon  another  the  obliga- 
tions of  a  treaty.  This  court,  in  a  class  of 
cases  like  the  present,  has  no  power  to  set 
itself  up  as  the  instrumentality  for  enforc- 
ing the  provisions  of  a  treaty  with  a  foreign 
nation  which  the  government  of  the  United 
States,  as  a  sovereign  power,  chooses  to  dis- 
regard. The  Cherokee  Tobacco,  11  WalL 
016,  sub  nom.  207  Half  Pound  Papers  Smok- 
ing Tobacco  v.  United  States,  20  L.  ed.  227 ; 
Taylor  v.  Morton,  2  Cart.  C.  C.  454,  Fed. 
Cas.  No.  13,799;  Bead  Money  Cases,  112  U. 
8.  SSO,  598,  sub  nom.  Edye  v.  Robertson,  28 
L.  ed.  798,  803,  5  Sup.  Ct.  Rep.  247;  Whit 
ney  v.  Robertson,  124  U.  S.  190,  195,  31  L. 
■ed.  386,  388,  8  Sup.  Ct  Rep.  456." 

In  reference  to  the  second  proposition,  aft- 
-er  noticing  several  provisions  of  the  statute, 
it  was  declared  (p.  248,  L.  ed.  929,  Sup.  Ct. 
Rep.  527): 

"It  is  not  possible,  therefore,  from  the 
language  of  this  statute,  to  infer  that  there 
was  in  the  minds  of  its  framers  any  distinc- 
tion as  to  the  jurisdiction  they  were  confer- 
ring upon  this  board,  between  claims  derived 
from  the  Spanish  or  Mexican  government, 
which  were  perfect  under  the  laws  of  those 
governments,  and  those  which  were  incipient, 
imperfect,  or  inchoate.  ...  It  was 
equally  important  to  the  object  which  the 
United  States  had  in  the  passage  of  it,  that 
claims  under  perfect  grants  from  the  Mexi- 
can government  should  be  established  as  that 
imperfect  claims  should  be  established  or  re- 
jected. 

"The  superior  force  which  is  attached,  in 
the  argument  of  counsel,  to  a  perfect  grant 
from  the  Mexican  government,  had  its  just 
influence  in  the  board  of  commissioners  or  in 
the  courts  to  which  their  decisions  could  be 
carried  by  appeal.  If  the  title  was  perfect 
it  would  there  be  decided  by  a  court  of  com- 
petent jurisdiction,  holding  that  the  claim 
a  thus  presented  was  valid ;  if  it  was  not,  then 
« it  was  the  right  and  the  duty  of  that  court 
*  to  determine  whether  it  was  such  a  claim  as 
the  United  States  was  bound  to  respect, 
even  though  it  was  not  perfect  as  to  all  the 
forms  and  proceedings  under  which  it  was 
derived.  So  that  the  superior  value  of  a 
perfected  Mexican  claim  had  the  same  in- 
fluence in  a  court  of  justice  which  is  now 
set  up  for  it  in  an  action  where  the  title  is 
contested. 

"Nor  can  it  be  said  that  there  is  anything 
unjust  or  oppressive  in  requiring  the  owner 
of  a  valid  claim,  in  that  vast  wilderness  of 
lands  unclaimed,  and  unjustly  claimed,  to 
present  his  demand  to  a  tribunal  possessing 
all  the  elements  of  judicial  functions,  with 
a  guaranty  of  judicial  proceedings,  so  that 
his  title  could  be  established  if  it  was  found 
to  be  valid,  or  rejected  if  it  was  invalid. 

"We  are  unable  to  see  any  injustice,  any 
want  of  constitutional  power,  or  any  viola- 
tion of  the  treaty,  in  the  means  by  which 
the  United  States  undertook  to  separate  the 
lands  in  which  it  held  the  proprietary  inter- 
eat  from  those  which  belonged,  either  equita- 


bly or  by  a  strict  legal  title,  to  private  per- 
sons. Every  person  owning  land  or  other 
property  is  at  all  times  liable  to  be  called 
into  a  court  of  justice  to  contest  his  title 
to  it.  This  may  be  done  by  another  individ- 
ual, or  by  the  government  under  which  he 
lives.  It  is  a  necessary  part  of  a  free  gov- 
ernment, in  which  all  are  equally  subject 
to  the  laws,  that  whoever  asserts  rights  or 
exercises  powers  over  property  may  be  called 
before  the  proper  tribunals  to  sustain  them." 

The  views  thus  expressed  have  been  sev- 
eral times  reaffirmed  by  this  court,  the  latest 
case  being  Mitchell  v.  Furman,  180  U.  S.  402, 
45  L.  ed.  — ,  21  Sup.  Ct  Rep.  430,  in  which, 
after  quoting  the  passage  last  above  quoted, 
we  said,  in  reference  to  statutes  of  the 
United  States  respecting  claims  in  Florida 
(p.  438,  L.  ed.  — ,  Sup.  Ct  Rep.  444) : 

"We  are  of  opinion  that  these  acts  ap- 
plied and  were  intended  to  apply  to  all 
claims,  whether  perfect  or  imperfect,  in  that 
particular  resembling  the  California  act; 
that  the  courts  were  bound  to  accept  their 
provisions;  and  that  there  was  no  want  of 
constitutional  power  in  prescribing  reason- 
able limitations  operating  to  bar  claims  if 
the  course  pointed  out  were  not  pursued." 

See  also  Thompson  v.  Los  Angeles  Farm- 
ing &  Mill.  Co.  180  U.  S.  72,  77,  45  L.  ed.  — . 
21  Sup.  Ct  Rep.  289,  in  which  it  was  said9 
in  reference  to  the  statute  before  us:  » 
•  "Every  question  which  could  arise  on  the* 
title  claimed  could  come  to  and  receive  judg- 
ment from  this  court.  The  scheme  of  ad- 
judication was  made  complete  and  all  the 
purposes  of  an  act  to  give  repose  to  titles 
were  accomplished.  And  it  was  certainly 
the  purpose  of  the  act  of  1851  to  give  repose 
to  titles.  It  was  enacted  not  only  to  fulfil 
our  treaty  obligations  to  individuals,  but  to 
settle  and  define  what  portion  of  the  ac- 
quired territory  was  public  domain.  It  not 
only  permitted  but  required  all  claims  to 
be  presented  to  the  board,  and  barred  all 
from  future  assertion  which  were  not  pre- 
sented within  two  years  after  the  date  of 
the  act.  S  13.  The  jurisdiction  of  the 
board  was  necessarily  commensurate  with 
the  purposes  of  its  creation,  and  it  was  a 
jurisdiction  to  decide  rightly  or  wrongly.  If 
wrongly  a  corrective  was  afforded,  as  we 
have  said,  by  an  appeal  by  the  claimant  or  by 
the  United  States  to  the  district  court." 

These  rulings  go  far  toward  sustaining  the 
decision  of  the  supreme  court  of  California 
in  the  present  cases.  As  between  the  United 
States  and  Warner,  the  patent  is  as  con- 
clusive of  the  title  of  the  latter  as  any  other 
patent  from  the  United  States  is  of  the  title 
of  the  grantee  named  therein.  As  between 
the  United  States  and  the  Indians,  their 
failure  to  present  their  claims  to  the  land 
commission  within  the  time  named  made  the 
land,  within  the  language  of  the  statute, 
"part  of  the  public  domain  of  the  United 
States."  "Public  domain"  is  equivalent  to 
'public  lands,"  and  these  words  have  ac- 
quired a  settled  meaning  in  the  legislation  of 
this  country.  "The  words  'public  lands'  are 
habitually  used  in  our  legislation  to  describe 
such  as  are  subject  to  sale  or  other  disposal 
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under  general  laws."  Newhall  v.  Bangor, 
92  U.  6.  761,  703,  23  L.  ed.  769.  "The  grant 
is  of  alternate  sections  of  public  land,  and 
by  public  land,  as  it  has  been  long  settled, 
is  meant  such  land  as  is  open  to  sale  or 
other  disposition  under  general  laws."  Bar- 
Am  v.  Northern  P.  R.  Co.  145  U.  S.  535,  538, 
36  L.  ed.  806,  809, 12  Sup.  Ct.  Rep.  856,  857. 
See  also  Mann  v.  Tacoma  Land  Co.  153  U 
S.  273,  284,  38  L.  ed.  714,  717,  14  Sup.  Ct. 
Rep.  820.  So  far,  therefore,  as  these  Indiana 
are  concerned,  the  land  is  rightfully  to  be 
regarded  as  part  of  the  public  domain  and 
f  subject  to  sale  and  disposal  by  the  govern- 
$ment,  and  the  government  has  conveyed  to 

•  Warner.  It  is  true  that  the  patent, 'follow- 
ing the  16th  section  of  the  act,  in  terms  pro- 
vides that  the  patent  shall  not  "affect  the 
interests  of  third  persons,"  but  who  may 
take  advantage  of  this  stipulation  ?  This 
question  was  presented  and  determined  in 
Beard  v.  Federy,  3  Wall.  478,  18  L.  ed.  88, 
and  the  court,  referring  to  the  effect  of  a 
patent,  said  (pp.  492,  493,  L.  ed.  p.  93) : 

"When  informed,  by  the  action  of  its  tri- 
bunals and  officers,  that  a  claim  asserted  is 
valid  and  entitled  to  recognition,  the  govern- 
ment acta,  and  issues  its  patent  to  the  claim- 
ant. This  instrument  is  therefore  record 
evidence  of  the  action  of  the  government 
upon  the  title  of  the  claimant.  By  it  the 
government  declares  that  the  claim  asserted 
was  valid  under  the  laws  of  Mexico;  that  it 
was  entitled  to  recognition  and  protection  by 
the  stipulations  of  the  treaty,  and  might 
have  been  located  under  the  former  govern- 
ment, and  is  correctly  located  now,  so  as  to 
embrace  the  premises  as  they  are  surveyed 
and  described.  As  against  the  government 
this  record,  so  long  as  it  remains  unvacated, 
is  conclusive.  .  .  .  The  term  'third  per- 
sons,' as  there  used,  does  not  embrace  all 
persons  other  than  the  United  States  and 
the  claimants,  but  only  those  who  hold  su- 
perior titles,  such  as  will  enable  them  to  re- 
sist successfully  any  action  of  the  govern- 
ment in  disposing  of  the  property." 

If  these  Indians  had  any  claims  founded 
on  the  action  of  the  Mexican  government 
they  abandoned  them  by  not  presenting  them 
to  the  commission  for  consideration,  and 
they  could  not,  therefore,  in  the  language 
just  quoted,  "resist  successfully  any  action 
of  the  government  in  disposing  of  the  prop- 
erty." If  it  be  said  that  the  Indians  do  not 
claim  the  fee,  but  only  the  right  of  occupa- 
tion, and  therefore  they  do  not  come  within 
the  provision  of  8  8  as  persons  "claiming 
lands  in  California  by  virtue  of  any  right 
or  title  derived  from  the  Spanish  or  Mexi- 
can government,"  it  may  be  replied  that  a 
claim  of  a  right  to  permanent  occupancy  of 
land  is  one  of  far  reaching  effect,  and  it 
could  not  well  be  said  that  lands  which  were 
burdened  with  a  right  of  permanent  occu- 
pancy were  a  part  of  the  public  domain  and 
subject  to  the  full  disposal  of  the  United 
States.  There  is  an  essential  difference  be- 
et tween  the  power  of  the  United  States  over 
§  lands  to  which  it  has  had  full  title,  and  of 

*  which  it  ha»*given  to  an  Indian  tribe  a  tem- 
porary occupancy,  and  that  over  lands  which 


were  subjected  by  the  action  of  some  prior 
government  to  a  right  of  permanent  occu- 
pancy, for  in  the  latter  case  the  right,  which 
Is  one  of  private  property,  antecedes  and  is 
superior  to  the  title  of  this  government,  and 
limits  necessarily  its  power  of  disposal. 
Surely  a  claimant  would  have  little  reason 
for  presenting  to  the  land  commission  his 
claim  to  land,  and  securing  a  confirmation 
of  that  claim,  if  the  only  result  was  to  trans- 
fer the  naked  fee  to  him,  burdened  by  an  In- 
dian right  of  permanent  occupancy. 

Again,  it  is  said  that  the  Indians  were, 
prior  to  the  cession,  the  wards  of  the  Mexi- 
can government,  and  by  the  cession  became 
the  wards  of  this  government;  that  there- 
fore the  United  States  are  bound  to  protect 
their  interests,  and  that  all  administration, 
if  not  all  legislation,  must  be  held  to  be  in- 
terpreted by,  if  not  subordinate  to,  this 
duty  of  protecting  the  interests  of  the 
wards.  It  is  undoubtedly  true  that  this  gov- 
ernment has  always  recognized  the  fact  that 
the  Indians  were  its  wards,  and  entitled  to 
be  protected  as  such,  and  this  court  has  uni- 
formly construed  all  legislation  in  the  light 
of  this  recognized  obligation.  But  the  ob- 
ligation is  one  which  rests  upon  the  political 
department  of  the  government,  and  this 
court  has  never  assumed,  in  the  absence  of 
congressional  action,  to  determine  what 
would  have  been  appropriate  legislation,  or 
to  decide  the  claims  of  the  Indians  as 
though  such  legislation  had  been  had.  Our 
attention  has  been  called  to  no  legislation  by 
Congress  having  special  reference  to  these 
particular  Indians.  By  the  act  creating  the 
land  commission  the  commissioners  were  re- 
quired (9  16)  "to  ascertain  and  report  to 
the  Secretary  of  the  Interior  the  tenure  by 
which  the  mission  lands  are  held,  and  those 
held  by  civilized  Indians,  and  those  who  are 
engaged  in  agriculture  or  labor  of  any  kind, 
and  also  those  which  are  occupied  and  culti- 
vated by  Pueblos  or  Rancheros  Indians."  It 
is  to  be  assumed  that  the  commissioners  per- 
formed that  duty,  and  that  Congress,  in  the 
discharge  of  its  obligation  to  the  Indians, 
did  all  that  it  deemed  necessary,  and  as  no 
action  has  been  shown  in  reference  to  these 
particular  Indians,  or  their  claims  to  theseN 
lands,  it  is  fairly  to  be  deduced  that  Con-o 
gress'considered  that  they  had  no  claims* 
which  called  for  special  action. 

But  we  are  not  compelled  to  rest  upon 
any  presumptions  from  the  inaction  of  Con- 
gress. Turning  to  the  testimony  offered  in 
respect  to  the  matter  of  occupation,  it  may 
be  stated  that  there  was  sufficient  to  call  for 
a  finding  thereon  if  the  fact  of  occupation 
was  controlling.  But  in  the  Mexican  grants 
upon  which  Warner  based  his  application 
to  the  commission  for  a  confirmation  of  his 
title  we  notice  these  things:  The  first  grant 
was  in  1840,  to  Jos6  Antonio  Pico.  The  ap- 
plication was  for  "the  place  *Agua  Caliente,' 
belonging  to  the  mission  of  San  Luis  Rey, 
since  it  is  not  needed  by  the  said  mission, 
having  a  house  on  it,  and  an  orchard  of  lit- 
tle utility."  The  report  of  the  justice  of  the 
peace  was  "that  the  land  'Agua  Caliente'  is 
the  property  of  the  San  Luis  Rey  mission,. 
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which  has  improvements,  buildings,  and  an 
orchard,  from  which  derive  their  subsistence 
the  Indians  who  live  thereon,  which  is 
bounded  by  the  property  of  Joaquin  Ortega, 
and  I  believe  it  can  be  awarded  to  the  in- 
terested party  for  being  worthy,  but  with- 
out prejudice  to  the  Indians,  who  from  it 
derive  their  support." 

The  last  paper  in  the  expedients  was  the 
following: 

Juan  B.  Alvarado,  Constitutional  Gover- 
nor of  the  Department  of  both  California! : 

Whereas  Jose  Antonio  Pico  has  petitioned 
for  his  own  personal  benefit  and  that  of  his 
family  the  land  known  by  the  name  of 
"Agua  Caliente,"  bounded  by  the  ranch  of 
"San  Jose  Valley,"  with  the  boundary  of  the 
canyon  of  •'Buena  Vista,"  and  by  the  moun- 
tains of  "Palomar,"  having  previously  com- 
plied with  the  writs  and  investigations  cor- 
responding, as  required  by  the  laws  and  reg- 
ulations, exercising  the  powers  which  are 
conferred  on  me  in  the  name  of  the  Mexican 
nation,  I  have  resolved  to  grant  to  him  the 
said  place,  subjecting  himself  to  pay  for  the 
place  of  worship  and  other  improvements 
that  be  there,  belonging  to  the  San  Luis  Rey 
mission,  and  not  molest  (prejudioar)  the 
Indiana  that  thereon  may  be  established,  and 
to  the  approbation  of  the  most  excellent  as- 
**embly  of  the  department,  and  to  the  con- 
editions  following,  to  wit: 
•  *  First.  He  is  allowed  to  fence  it  in,  without 
interfering  with  the  roads,  cross  roads,  and 
other  usages  (servidumbres) ;  he  will  pos- 
sess it  fully  and  exclusively,  turning  it  to 
agricultural  or  any  other  use  he  may  see  fit, 
but  within  a  year  he  shall  construct  a  house 
thereon  and  live  in  it. 

Second.  When  the  property  shall  have 
been  confirmed  to  him,  he  shall  petition  the 
respective  judge  to  give  him  possession 
thereof,  by  virtue  of  this  order,  and  shall 
mark  out  the  boundaries  on  whose  limits  he 
shall  fix  the  landmarks,  some  fruit  and  wild 
trees  that  may  be  of  some  utility. 

Third.  The  land  of  which  donation  is 
hereby  made  is  of  the  extent  mentioned  in 
the  plan,  which  goes  with  the  "expedient*." 
The  judge  who  should  give  possession  thereof 
shall  have  it  surveyed  according  to  law,  leav- 
ing the  residue  that  may  result  to  the  nation 
for  other  purposes. 

Fourth.  If  he  should  fail  to  comply  with 
these  conditions,  he  shall  forfeit  his  title  to 
the  land,  and  it  will  be  denounceable  by  an- 
other. 

Therefore,  I  command  that  this  present  or- 
der be  to  him  the  title,  and  holding  it  for 
good  and  valid,  a  copy  thereof  be  entered 
into  the  proper  book,  and  given  to  the  party 
interested  for  his  protection  and  other  pur- 
poses. 


No  approval  of  this  grant  by  the  depart- 
mental assembly  appears  of  record,  but  the 
finding  of  the  commission  was  that  whatever 
of  right  passed  to  Pico  was  transferred  by 
conveyances  to  Warner.  The  second  grant, 
that  in  1845,  was  made  directly  to  Warner, 


upon  his  personal  application,  which  ap- 
plication was  thus  indorsed: 

Office  of  the  First  Justice  of  the  Peace, 
San  Diego. 

In  view  of  the  petition  which  the  party 
interested  remits  to  this  office,  I  beg  to  state 
that  the  said  "Valle  San  Jose"  is,  and  has 
for  the  past  two  years  been  vacant  and 
abandoned,  without  any  goods  nor  cultiva- 
tion on  the  part  of  San  Diego;  but  said 
place  belongs  at  the  present  time  to  the 
said  mission,  and  at  petitioner's  request  I 
sign  this  in  San  Diego.  *  » 

August  6,  1844.         Juan  MaMarron.  | 

To  the  Most  B,  P.  Vincent  Olivas: 

With  the  object  of  soliciting  in  property 
the  place  known  by  the  name  "Valle  de  San 
Jose,"  formerly  occupied  by  the  mission  un- 
der your  charge,  I  beg  of  you  to  be  so  kind 
as  to  inform  me  if,  at  the  present  day,  the 
mission  of  San  Diego  does  occupy  the  said 
land,  and  if  not,  how  long  since  it  has  been 
abandoned.  Juan  J.  Warner. 

San  Diego,  August  6,  1844. 

The  "Valley  of  San  Jose"  can  be  granted 
to  the  party  who  petitions  for  it,  inasmuch 
as  the  mission  of  San  Diego,  to  whom  it  be- 
longed, has  no  means  sufficient  to  cultivate 
and  occupy  it,  and  it  is  not  so  necessary  for 
the  mission.         Fr.  Vincent  P.  Olivas. 

Mission  of  San  Diego,  August  6,  1844. 

The  grant  was  in  these  words: 
"The  citizen,  Manuel  Micheltorena,  gen- 
eral of  brigade  of  the  Mexican  army,  ad- 
jutant general  of  the  same,  governor  general, 
commander,  and  inspector  of  both  Cali- 
f ornias : 

"Whereas  Juan  Jos6  Warner,  Mexican  by 
naturalization,  has  petitioned  for  his  own 
personal  benefit,  and  that  of  his  family,  the 
land  known  by  the  name  'Valle  de  San  Jose,' 
bounded  on  the  east  by  the  entrance  into  San 
Felipe  and  the  mountain,  on  the  west  by  the 
mountain  and  canyon  of  Aguanga;  and  on 
the  north  bounded  by  the  mountain,  and  the 
boundaries  on  the  south  being  the  'Carrizo' 
and  the  mountain;  having  previously  com- 
plied with  the  notices  and  investigations  on 
such  matters  as  prescribed  by  the  laws  and 
regulations,  exercising  the  powers  conferred 
on  me  in  the  name  of  the  Mexican  nation, 
I  have  resolved  to  grant  him  the  said  land, 
declaring  it  by  these  presents  his  property, 
subject  to  the  approbation  of  the  most  ex- 
cellent assembly  of  the  department  and  to 
the  conditions  following,  to  wit: 

"First.  He  will  not  be  allowed  to  sell  it, 
to  alienate  it,  nor  to  mortgage  it,  to  place 
it  under  bond,  or  to  place  it  under  any  ob- 
ligation, nor  give  it  away. 

"Second.  He  will  be  allowed  to  fence  it 
in,  without  interference  with  the  roads,  and 
other  usages  (tervidumbres) .    He  will  hold* 
it  freely  and  exclusively,  turning  it  to  ag-§ 
riculture,  or  any*  other  use  he  may  please,* 
and  he  shall  build  a  house  on  it  within  one 
year,  and  live  in  it. 

"Third.  He  shall  apply  to  the  respective 


Digitized  by 


Google 


080 


21  SUPREME!  COURT  REPORTER. 


Oct.  Tkrji, 


judge  to  give  him  judicial  possession  thereof, 
by  virtue  of  this  order,  by  which  he  shall 
mark  out  the  boundaries  whereon  he  shall 
place  the  stakes,  some  fruit  and  wild  trees 
of  some  use  or  other. 

"Fourth.  The  land  which  is  being  granted 
consists  of  6  leagues,  more  or  less  (seta 
titios  de  ganado  mayor)  according  to  the 
respective  map  or  plan.  The  judge  who 
may  give  possession  thereof  shall  nave  it 
surveyed  according  to  law,  leaving  the  resi- 
due {tobrante)  to  the  nation  for  its  use. 

"Fifth.  Should  he  fail  to  comply  with 
these  conditions,  he  shall  forfeit  his  right 
to  the  land,  and  it  will  be  denounceable  by 
another.  Therefore  I  order  that  this  pres- 
ent decree  be  to  him  his  title,  and  holding  it 
for  good  and  valid  notice  thereof  be  entered 
into  the  respective  books  and  be  given  to  the 
interested  party  for  his  protection  and  other 
purposes." 

The  grant  was  subsequently  approved  by 
the  departmental  assembly  on  May  21,  1845. 
On  the  application  to  the  private  land  com- 
mission the  matter  was  investigated,  and  a 
report  made  by  Commissioner  Felch,  in  these 
words: 

"J.  J.  Warner  v.  The  United  State*,  for 
the  place  called  Agua  Caliente  y  Valle  de 
San  JosS,  in  San  Diego  county,  containing 
G  square  leagues  of  land. 

"Two  grants  are  presented  and  proved  in 
this  case:  The  first  made  by  Governor 
Juan  B.  Alvarado  to  JosS  Antonio  Pico,  on 
the  8th  day  of  June,  1840;  the  other  by  Gov- 
ernor Manuel  Micheltorena,  on  the  28th  day 
of  November,  1844,  to  the  present  claimant. 
The  land  embraced  in  the  grant  to  Pico  is 
designated  by  the  name  of  Agua  Caliente, 
and  that  described  in  the  grant  to  Warner 
is  called  the  Valle  de  San  Jos<5.  On  com- 
paring the  descriptions  of  the  two  parcels  of 
lands  and  maps  which  constitute  portions  of 
the  two  expedientes,  it  is  manifest  that  the 
grant  to  Warner  embraces  the  premises  de- 
scribed in  the  previous  grant  to  Pico.  The 
place  known  by  the  name  of  Agua  Caliente 
constitutes  the  northern  portion  of  the  val- 
ley known  by  the  name  of  San  Jos6,  while 
hthe  grant  to  Warner  describes  the  entire 

•  valley,  and  the  witnesses  testify  that  the 

•  rancho  claimed'by  Warner  is  known  by  these 
names,  but  more  frequently  it  has  recently 
been  called  Warner  s  rancho.  The  testi- 
mony shows  that  Pico  had  set  out  some  vines 
on  the  place  before  the  grant  was  made  to 
him,  and  that  he  built  a  house  on  the  place 
after  the  grant,  but  in  1842  he  left  the  place, 
probably  on  account  of  the  danger  from  the 
Indians,  and  does  not  appear  to  have  done 
anything  more  in  connection  with  it. 

"The  proof  is  scarcely  sufficient  to  estab- 
lish the  performance  of  the  conditions  of  the 
grant  by  him,  while  his  absence  from  the 
place,  and  the  want  of  any  evidence  of  an 
attempt  to  return  to  it  after  1842,  Indicates 
an  abandonment  of  it.  It  was  so  treated  by 
Warner  in  petitioning  for  a  grant  of  the 
same  in  1844,  and  by  the  governor  in  mak- 
ing the  concession  to  him.  If,  however, 
there  was  any  remaining  interest  in  said 
Pico  by  virtue  of  the  grant  to  him,  the  pres- 


ent claimant  has  succeeded  to  that  interest 
by  virtue  of  a  conveyance  made  to  him  by 
said  Pico  on  the  13th  day  of  January,  1852. 
This  conveyance  is  given  in  evidence. 

"I  think,  however,  that  the  right  of  the 
present  claimant  must  be  determined  entire- 
ly by  the  merits  of  the  case  based  on  Michel- 
torena's  grant  to  him. 

"This  grant  was  approved  by  the  depart- 
mental assembly  May  21,  1845. 

"The  testimony  of  Andres  Pico  shows  that 
Warner  was  living  with  his  family  on  the 
place  in  the  fall  of  1844  and  cultivating  por- 
tions of  the  land. 

"His  residence  on  the  place  appears  to 
have  been  continued  until  1851,  when  the  In- 
dians burnt  his  buildings  and  destroyed  his 
stock.  Since  that  time  his  occupation  has 
been  continued  by  his  servants. 

"In  the  grant,  the  description  of  the  land 
petitioned  for  is  such  as  to  embrace  the  en- 
tire valley  called  San  Jos6,  as  laid  down  on 
the  map  constituting  a  part  of  the  expe- 
diente,  giving  well-defined  landmarks  and 
boundaries,  which  the  witnesses  testify  are 
well-known  objects. 

"The  valley  is  very  irregular  in  shape  and 
is  surrounded  by  high  hills.  a 

"Juridical  measurement  was  required  and' 
the  quantity  of  6  •  square  leagues  was* 
granted,  but  as  the  measurement  was  never 
obtained,  it  is  important  to  determine 
whether  the  grantee  is  entitled  to  hold  the 
entire  premises  described  in  the  grant;  us- 
ing the  scale  given  on  the  desino  referred  to 
in  the  grant,  the  quantity  included  in  the 

f)  remises  cannot  exceed  G  square  leagues  of 
and. 

"The  testimony  of  the  witnesses  who  were 
interrogated  on  the  subject  estimate  it  va- 
riously; some  more  and  some  less  than  the 
quantity  conceded.  On  an  examination  of 
the  whole  case,  however,  we  are  inclined  to 
the  opinion  that  the  petitioner  should  have 
a  confirmation  of  the  premises  according  to 
the  description  contained  in  the  grant  to 
him,  and  a  decree  will  be  entered  according- 

iy" 

Upon  that  report  the  title  was  confirmed, 
which,  as  heretofore  stated,  was  approved 
by  the  district  court,  and  thereupon  a  patent 
was  issued. 

From  these  papers  the  following  appears : 
The  grant  to  Pico  was  made  subject  to  the 
condition  tliat  he  should  "not  molest  the  In- 
dians that  thereon  may  be  established."  No 
such  condition  was  attached  to  the  subse- 
quent grant  to  Warner.  On  the  contrary 
the  report  of  the  justice  of  the  peace  was 
that  the  land  had  been  for  two  years  vacant 
and  abandoned;  that  there  were  some  prop- 
erty rights  vested,  not  in  the  Indians,  but 
in  the  mission  of  San  Diego,  and  the  official 
of  that  mission  consented  to  the  grant,  in- 
asmuch as  the  mission  had  no  means  to  culti- 
vate and  occupy  the  land,  and  it  was  no 
longer  necessary  for  its  purposes. 

Some  discussion  appears  in  the  briefs  as 
to  the  meaning  of  the  word  translated  "us- 
ages" (eervidumbree)  which  appears  in  both 
grants,  and  it  is  contended  by  the  plaintiffs 
In  error  that  it  is  equivalent  to  the  English 
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word  "servitudes,"  and  is  brood  enough  to 
include  every  right  which  anyone  may  have 
in  respect  to  the  premises  subordinate  to  the 
fee.  We  shall  not  attempt  to  define  the 
meaning  of  the  word  standing  by  itself.  It 
may  be  conceded  that  it  was  sometimes  used 
to  express  all  kinds  of  servitudes,  including 
therein  a  paramount  right  of  occupation, 
Abut  the  context  seems  to  place  a  narrower 
~  meaning  upon  its  use  here.  Thus,  in  the 
irat  grant,  not  only  is  therethe  distinct  pro- 
vision that  the  Indians  established  on  the 
land  shall  not  be  molested,  but  the  grantee 
"is  allowed  to  fence  it  in  without  interfer- 
ing with  the  roads,  cross  roads,  and  other 
usages"  (servidumbrea) .  In  the  second  the 
grantee  is  "allowed  to  fence  it  in  without  in- 
terference with  the  roads  and  other  usages" 
(aervidumbrea) .  Obviously,  it  is  in  these 
two  clauses  contemplated  that  the  fencing 
is  to  be  without  interference  with  roads  and 
other  usages  or  burdens.  It  does  not  mean 
that  the  general  occupation  and  control  of 
the  property  is  limited  by  any  so-called 
servidumbrca,  but  only  that  such  full  con- 
trol shall  not  be  taken  as  allowing  any  in- 
terference with  established  roads  or  cross 
roads,  or  other  things  of  like  nature. 

It  thus  appears  that  prior  to  the  cession 
the  Mexican  authorities,  upon  examination, 
found  that  the  Indians  had  abandoned  the 
land ;  that  the  only  adverse  claim  was  vested 
in  the  mission  of  San  Diego  and  made  an 
absolute  grant,  subject  only  to  the  condi- 
tion of  satisfying  whatever  claims  the  mis- 
sion might  have.  How  can  it  be  said  there- 
fore that  when  the  cession  was  made  by 
Mexico  to  the  United  States  there  was  a 
present  recognition  by  the  Mexican  govern- 
ment of  the  occupancy  of  these  Indians?  On 
the  contrary,  so  far  as  any  official  action  is 
disclosed,  it  was  distinctly  to  the  contrary, 
and  carried  with  it  an  affirmation  that  they 
had  abandoned  their  occupancy,  and  that 
whatever  of  title  there  was  outside  of  the 
Mexican  nation  was  in  the  mission,  and  an 
absolute  grant  was  made  subject  only  to  the 
rights  of  such  mission. 

For  these  reasons  we  are  of  opinion  that 
there  was  no  error  in  the  rulings  of  the  Su- 
preme Court  of  California,  and  its  judg- 
ments in  the  two  cotes  are  affirmed. 

Mr.  Justice  White  did  not  hear  the  argu- 
ment of  these  cases  or  take  part  in  their  de- 
cision. 


(181  U.  8.  631) 

DAVID  WELLS  et  al.,  Plff*.  in  Brr., 

v. 

MAYOR  AND  ALDERMEN  OF  THE  CITY 
OF  SAVANNAH  and  Robert  J.  Wade, 
City  Marshal. 

Bale  of  city  lota  on  ground-rent  plan — right 
to  exemption  from  taxation  for  oity  pur- 
poses. 

A  contract  for  the  exemption  from  taxation 
for  city  purposes  of  lots  sold  by  a  city  on  the 
ground-rent  plan  under  the  Savannah  (Geor- 
gia) ordinance  of  1700,  providing  that  the 
lots  may  be  held  forever  on  payment  of  the 


ground  rent,  but  making  no  reference  to  taxes. 
Is  not  created  where  the  deeds  provide  that 
the  holders  shall  be  "subject  to  all  such  as- 
sessments and  burthens  as  might  be  In  com- 
mon with  other  lot  holders  In  the  city,"  al- 
though for  many  years  annual  ordinances  ex- 
empted such  lots  from  taxation  for  the  re- 
spective years,  and  on  the  sale  of  such  lots 
from  time  to  time  statements  were  made  by 
officials  to  the  effect  that  they  would  not  be 
taxable,  and  similar  statements  were  con- 
tained In  reports  of  committees. 

[No.  222.] 

Argued  April  9,  1901.   Decided  May  IS, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Georgia  to  review  a  decision  af- 
firming a  judgment  refusing  an  injunction 
against  the  collection  of  city  taxes.  Af- 
firmed. 

See  same  case  below,  107  Ga.  1,  32  S.  E. 

669. 

Statement  by  Mr.  Justice  Peekhamt 

The  plaintiffs  in  error  commenced  this 
proceeding  in  the  superior  court  of  the  state 
of  Georgia,  Chatham  county,  against  the 
mayor,  etc.,  of  the  city  of  Savannah  and  its 
city  marshal,  to  enjoin  the  collection  of  tax- 
es upon  certain  real  estate  in  that  city,  of 
which  they  claim  to  be  lessees  from  the  city, 
and  they  allege  that  the  taxes  assessed  upon 
such  real  estate  are  illegal ;  they  also  seek  to 
recover  from  the  city  the  amount  of  taxes 
theretofore  paid  by  them  on  such  real  estate, 
under  protest.  The  trial  of  the  case  result- 
ed in  a  judgment  for  the  city,  which  was,  on 
appeal  to  toe  supreme  court  of  the  state,  af- 
firmed, and  the  plaintiffs  have  brought  the 
case  here  on  writ  of  error. 

They  claim  that  the  levying  and  collection 
of  the  taxes  referred  to,  under  an  ordinance 
of  the  city  providing  therefor,  passed  in 
1878,  constitute  an  impairment  of  the  obli- 
gations of  a  contract  between  the  city  and 
the  predecessors  in  title  of  the  plaintiffs  in 
error,  made  at  the  time  the  real  estate  was 
purchased,  by  which  contract  it  was  agreed 
that  on  the  payment  of  a  certain  annual 
sum,  called  "ground  rent,"  to  the  city  by  the 
holders  of  the  real  estate,  it  was  to  be  for- 
ever exempt  from  ail  city  taxation.  N 

Upon  the  trial  of  the  action  these  factsg 
appeared:  Prior  to*1790  the  city  of  Savan-f 
nan  owned  certain  lots  which  were  called 
"common  lots,"  and  on  September  28  of  that 
year  the  common  council  passed  an  ordi- 
nance for  disposing  of  a  portion  of  them. 
Each  lot,  by  the  provisions  of  the  ordinance, 
was  to  be  valued  by  the  city,  and  then  put 
up  for  sale  at  public  outcry,  and  the  highest 
bidder,  over  and  including  the  original  valu- 
ation, was  to  have  the  lot,  and  if  he  chose  to 
pay  the  whole  amount  of  his  bid  in  cash  he 
was  to  have  a  deed  conveying  it  to  him  in  fee 
simple,  or  he  might,  instead  of  making  the 
whole  cash  payment,  agree  with  the  city  to 
pay  in  cash  the  balance  of  his  bid  over  the 
valuation,  called  the  increase  money,  and  al- 
so to  pay  a  ground  rent  of  5  per  cent  upon 
the  amount  of  valuation,  payable  quarterly, 
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and  in  that  event  the  lot  might  be  retained 
in  his  hands  or  in  the  hands  of  his  heirs  and 
assigns  forever  on  payment  of  such  ground 
rent.  The  ordinance  further  provided  that 
at  any  time  thereafter  the  purchaser  or  his 
heirs  or  assigns  should  have  the  power  to 
pay  the  original  valuation  money,  with  what 
rent  might  be  due  up  to  that  time,  in  full 
discharge  and  extinguishment  of  the  ground 
rent,  and  he  or  they  should  thereupon  be 
entitled  to  the  land  in  fee  simple.  The  city 
was  also  to  give  a  deed  by  way  of  bargain 
and  sale  to  each  purchaser  of  lots  which 
should  vest  an  absolute  or  conditional  estate 
in  the  purchaser,  according  to  the  circum- 
stances ;  that  is  to  Bay,  an  absolute  one  if  the 
valuation  and  increase  money  should  be  paid 
down,  or  a  conditional  one  if  the  valuation 
money  should  not  be  paid  down,  but  which 
should  become  absolute  if  and  when  the  valu- 
ation money  should  at  any  future  time  be 
paid  into  the  treasury,  which  payment 
should  be  acknowledged  by  the  mayor  and  a 
majority  of  the  aldermen,  under  the  seal  of 
the  city  and  attested  by  the  city  treasurer, 
to  be  indorsed  on  the  deed.  The  ordinance 
continued : 

"And  the  said  conditional  estates  shall 
amount  to  this,  that  the  use  and  occupation 
of  the  premises  are  forever  secured  to  the 
purchaser  and  others  claiming  under  him  or 
her  on  payment  of  the  ground  rent,  but  on 
failure  therein  for  the  space  of  fifteen  days 
after  the  same  shall  become  due  the  said 
premises  are  to  revert  to  the  corporation, 
j  who  shall  immediately  thereafter  possess  the 
)  power  of  re-entry,  and  having  by  means  of 
their  proper  officers  exercised  such  power 
and  given  a  notice  thereof  in  writing  posted 
on  the  premises,  the  lot  or  lots  so  entered 
upon,  with  all  improvements  thereon,  are  to 
be  considered  at  the  expiration  of  ten  days 
thereafter  as  absolutely  revested  in  the  cor- 

S oration,  and  the  conditional  estate  therein 
etermined,  to  all  intents  and  purposes,  as 
fully  as  if  the  same  had  not  been  bargained 
for  or  purchased,  any  sale  or  encumbrance 
or  other  act,  made  or  suffered  by  the  pur- 
chaser or  purchasers  or  others  under  him, 
her,  or  them,  to  the  contrary  thereof  in  any- 
wise notwithstanding." 

Pursuant  to  such  ordinance  the  lands  were 
•old  and  the  purchasers  of  many  of  the  lots 
elected  to  hold  their  purchases  on  ground 
rent  payable  quarterly,  as  stated  in  the  ordi- 
nance. Deeds  were  thereupon  executed  on 
the  part  of  the  city  and  also  were  signed  by 
the  respective  purchasers.  Lands  have  been 
sold  from  time  to  time  under  ordinances  of 
substantially  the  same  character  and  con- 
taining language  in  substance  the  same  up 
to  1872,  since  which  time  conditional  sales 
have  been  abandoned. 

The  deeds  contained  a  provision  that  "in 
consideration  of  the  rent  to  be  paid,  and  of 
the  several  covenants  and  agreements  to  be 
performed  (mayor  and  aldermen),  have  bar- 
gained and  sold,  and  by  these  presents  do 
bargain  and  sell,  unto  the  said 


all  that  lot  of  land  (describing  it) 
.  .  .  unto  the  said  execu- 
tors, administrators,  and  assigns,  forever,  on 


Nevertheless,  that 
eiecu- 


this  express  condition. 

 the  said  • 

tors  and  administrators  and  assigns"  shall 

pay  rent  as  covenanted;  and  "in  case  of  fail- 
ure herein  for  the  space  of  twenty  days  aft- 
er any  of  the  said  quarterly  payments  shall 
become  due,  that  then  the  said  lot  and 
premises  shall  revert  to  the  corporation  of 
the  said  city,  who  shall  immediately  there- 
after possess  the  power  of  re-entry;  and  hav- 
ing, by  means  of  their  proper  officers,  exer- 
cised such  power,  and  given  a  notice  thereof 
in  writing,  posted  on  the  premises,  the  said 
lot,  with  all  improvements  thereon,  shall  be 
considered,  at  the  expiration  of  ten  days 
thereafter,  as  absolutely  revested  in  the  cor- 
poration, and  the  estate  by  these  presents* 
created  determined  to  all  intents  and  pur-g 
poses  as  fully«as  if  the  some  had  not  been* 
bargained  for  or  purchased;  any  sale  or  en- 
cumbrance, or  other  act  made  or  suffered  by 
the  said  executors,  adminis- 
trators, or  assigns,  or  others  under  him  or 
them,  to  the  contrary  thereof  in  anywise  not- 
withstanding." 

The  purchaser  also  covenanted  to  pay  the 
annual  rent,  and  that  in  case  of  failure  the 
city  should  have  the  lawful  right  of  re-entry 
as  already  provided  for. 

The  deed  also  contained  the  following  pro- 
vision: 

"And  it  is  hereby  declared  to  be  the  true 
intent  and  meaning  of  these  presents,  and 
all  parties  to  the  same,  that,  on  payment  of 
the  said  ground  rent,  at  the  times  and  after 
the  manner  hereinbefore  directed,  the  said 
heirs,  executors,  administra- 


tors, and  assigns,  shall  and  may  from  time 
to  time,  and  at  all  times  hereafter,  peacea- 
bly and  quietly  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy  the  said  lot  and  premises, 
and  receive  and  take  the  rents,  issues,  and 
profits  thereof,  and  of  every  part  thereof,  to 
and  own  use,  absolutely,  with- 


out the  let,  suit,  trouble,  eviction  or  denial 
of  the  said  corporation  or  of  any  person 
whatsoever  acting  under  them  or  by  virtus 
of  their  authority,  subject  only  to  such  as- 
sessments and  burthens  as  shall  be  in  com- 
mon with  other  lot  holders  in  the  said  city." 

It  was  also  provided  in  the  deed  that  the 
purchaser,  his  hears,  executors,  or  adminis- 
trators, or  assigns,  might  at  any  time  pay 
into  the  city  treasury  the  valuation  money 
and  the  rent  then  due,  in  full  discharge  and 
extinguishment  of  such  rent,  and  in  that  case 
there  should  be  an  acknowledgment  of  such 
payment  under  the  seal  of  the  city,  signed  by 
the  mayor  and  a  majority  of  the  aldermen 
and  attested  by  the  city  clerk,  and  indorsed 
on  the  deed,  "which  shall  then  and  from 
thenceforth  vest  an  absolute  estate,  in  fee 
simple,  of  and  in  the  said  lot  and  premises, 

in  the  said  heirB  ana  assigns 

to  and  their  only  proper  use  and  be- 
hoof forever."  It  is  admitted  that  the  same 
character  of  deed  has  been  executed  for  lots 
sold  under  other  sales  since  1790. 

Extracts  from  the  minutes  of  the  proceed-K 
ings  of  the  common  council  of  the  city,  in  re-o 

Srd  to  meetings  of  that  body  in  17 90 'and* 
ereaf ter,  were  put  in  evidence,  from  which 
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it  appeared  that  the  ordinance  for  the  sale 
of  these  lota  was  induoed  by  the  fact  that  the 
expenses  of  the  city  government  were  more 
than  its  revenues,  and  these  sales  were  pro- 
vided for  in  the  hope  that  the  condition  of 
the  city's  finances  might  thereby  be  im- 
proved. There  was  also  put  in  evidence  a 
notice  of  sale  of  lots,  advertised  in  the  Geor- 
gia Gazette  of  June  13,  1799,  in  which  were 
specified  the  terms  contained  in  the  ordi- 
nance for  the  sale  of  the  lots,  and  the  adver- 
tisement contained  the  statement  that  the 
"purchasers  are  at  liberty  to  take  a  lease  to 
him  or  her  or  Ms  or  her  heirs  and  assigns 
forever  of  the  lots  so  purchased,  at  a  ground 
rent  of  5  per  cent  on  the  valuation,"  etc 

An  ordinance  for  laying  off  into  city  lots 
what  was  called  the  "Springfield  Planta- 
tion," and  providing  for  the  sale  of  the  same, 
passed  in  the  year  1851,  was  also  put  in  evi- 
dence, which  contained  substantially  the 
same  plan  as  that  provided  for  in  the  ordi- 
nance of  September  28,  1790,  except  that  the 
conditional  sale  was  to  be  for  twenty-four 
years  only.  Although  the  loU  mentioned  in 
the  petition  of  the  plaintiffs  in  error  in  this 
case  are  not  situated  within  the  Springfield 
Plantation,  the  ordinance  and  the  deed 
thereunder  regarding  those  lots  were  put  in 
evidence  for  the  purpose  of  comparison  with 
the  ordinance  of  1790,  and  the  deeds  execut- 
ed thereunder,  in  order  to  show  that  the 
same  language,  except  as  to  the  term,  was 
used  in  the  instrument  which  granted  a  lease 
for  but  twenty-four  years  as  was  used  in  the 
other  granting  a  perpetual  term.  There 
were  also  ordinances  of  February  27  and 
July  31,  1851,  put  in  evidence,  the  former  of 
which  permitted  one  of  two  or  more  tenants 
in  common  or  joint  tenants  to  pay  his  pro- 
portion of  the  purchase  money,  and,  upon 
such  payment,  he  should  receive  a  deed  in 
fee,  and  any  lessee  of  a  city  lot  might,  on 
application,  have  it  divided  into  two  or  more 
parts  and  receive  a  lease  for  the  same;  and 
the  other  ordinance  provided  for  increasing 
the  depth  of  certain  lots,  at  an  increased 
rent  therefor,  payable  at  the  same  time  that 
the  regular  ground  rents  on  these  lots  fell 
due. 

«  A  report  of  the  mayor  in  1864,  to  the  com- 
gmon  council,  was  put  in  evidence,  in  which 
•  was  a  statement  of  the  resources  of*the  city 
of  Savannah,  among  which  were  designated 
643  lots  in  22  wards  "under  lease;"  also  two 
reports  of  the  mayor,  the  one  on  October  31, 
1855,  and  the  other  a  year  later,  both  con- 
taining similar  statements  as  to  the  number 
of  lots  belonging  to  the  city,  which  were  "un- 
der lease,"  and  similar  reports  from  and  in- 
cluding 1837,  up  to  and  including  1877,  with 
the  exception  of  the  years  1864  and  1865, 
when  no  report  was  made  by  the  mayors  of 
the  city.  This  class  of  evidence  was  offered 
for  the  purpose  of  showing  that  the  title 
conveyed  to  the  purchasers  was  under  a 
lease,  and  that  it  was  not  a  conditional  es- 
tate subject  to  be  terminated  by  a  breach  of 
a  condition  subsequent,  and  that  the  city 
recognized  the  conveyance  as  a  lease,  and  not 
in  truth  as  a  conditional  estate. 
On  April  7,  1806,  an  ordinance  was  passed 


by  the  city  council  for  raising  a  fund  for  the 
support  of  a  "watch"  in  the  city,  which  pro- 
vided that  a  tax  should  be  levied  on  proper- 
ty therein,  "including  all  lots  held  by  lease 
from  the  corporation,"  but  on  November  24, 
1806,  an  ordinance  was  passed  providing 
"that  so  much  of  the  1st  section  of  the  afore- 
said ordinance  as  imposes  a  tax  on  lota 
held  by  lease  from  the  corporation  .  .  . 
be  and  the  same  is  hereby  repealed." 

It  was  admitted  that  every  annual  tax 
ordinance  to  raise  revenue  for  the  city  passed 
by  the  mayor  and  aldermen  from  the  above 
date,  November  24,  1806,  up  to  and  includ- 
ing the  ordinance  of  January  22,  1857,  used 
the  words  "excepting  lots  held  by  lease  from 
the  corporation."  On  December  11,  1857, 
the  tax  ordinance  provided  as  follows: 

"Sec  4.  The  following  real  property  shall 
be  exempt  from  taxation,  to  wit:  each  lot 
of  land  neld  at  the  time  of  the  passage  of 
this  ordinance  upon  the  payment  of  ground 
rent  to  the  mayor  and  aldermen,  of  the  class 
commonly  called  city  lots." 

The  annual  report  of  the  mayor  for  the 
year  1871  was  sJbo  put  in  evidence,  in  which 
the  following  language  occurs:  "It  is  not 
known  to  the  foreign  public  that  a  very  large 

fiart  of  the  real  estate  in  the  city  consists  of 
ots  sold  on  condition  of  the  payment  of 
ground  rent,  and  are,  therefore,  not  the  sub- 
ject of  taxation,  and  are  not  included  in  the 
assessments."  H 
It  was  also  admitted  that  lots  known  asg 
"ground-rent  lots" 'were  never  in  fact  as-« 
sessed  for  taxation  from  1790  until  some 
time  after  the  passage  of  the  ordinance  of 
May  29,  1878,  and  that  those  lots  were  omit- 
ted from  the  assessment  books  made  in  1807 
and  every  year  thereafter  down  to  the  assess- 
ment book  made  out  in  the  year  1878,  and 
that  in  fact  no  city  taxes  were  ever  levied  on 
them  until  after  the  resolution  of  the  com- 
mon council  of  November  17,  1889,  under 
which  they  have  been  for  the  first  time  as- 
sessed for  city  taxation  for  the  year  1890. 

It  was  also  admitted  that  no  taxes  were  in 
fact  assessed  or  levied  under  the  ordinance 
of  April  7,  1806,  above  mentioned.  The 
holders  of  these  city  lots  have  always  paid 
state  and  county  taxes,  and  street  improve- 
ments, and  assessments  for  sidewalks,  and 
all  other  assessments  and  burdens  common 
to  lot  owners  in  the  said  city,  except  city 
taxes.  A  report  of  the  finance  committee 
made  in  1872  and  signed  by  the  chairman  . 
was  also  put  in  evidence,  in  whioh  it  was 
stated  as  follows: 

"The  reason  why  city  lots  are  not  taxed 
beyond  the  ground  rent  is  that  the  city  is 
understood  to  have  bound  itself  not  to  tax 
them. 

"The  ordinance  of  1790,  which  was  the 
first  to  provide  for  the  sale  of  lots  on  these 
terms,  contains  a  stipulation  that  the  pur- 
chaser of  such  a  lot,  and  all  claiming  under 
him,  shall  have  the  use,  etc,  upon  paying 
the  ground  rent.  This  ordinance  has  been 
followed  either  in  terms  or  substance  by  all 
succeeding  ordinances  providing  for  such 
sale. 

"It  is  of  no  moment  that  the  stipulation 
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does  not  appear  in  the  deeds;  the  ordinances 
contain  the  real  terms  of  the  contracts  and 
control  the  deeds  whenever  the  latter  depart 
from  them  or  conflict  with  them.  And  as 
the  city  has  never  taxed  such  lota,  it  is  dif- 
ficult to  resist  the  conclusion  that  such  was 
the  design  when  the  ordinance  of  1790  was 
framed. 

The  ordinance  of  May  29,  1878,  provided 
thafc- 

"Every  person  and  corporation  owning 
real  property  in  said  city,  including  improve- 
ments, shall  pay  a  tax  upon  said  property  of 
2'/s  per  cent  of  the  value  thereof,  including 
ground-rent  lots,  except  on  such  property  as 

x  may  be  exempt  from  taxation  under  the  laws 

g  of  this  state." 

*  *  The  city  is  given  full  power  of  taxation  by 
state  legislation.  Code  of  1863,  §  4756; 
Code  of  1882,  5  4847. 

Oral  evidence  was  also  given  from  which 
it  appeared  that  on  sales  of  the  property  un- 
der various  ordinances  of  the  same  nature  as 
that  of  1790  the  city  marshal  by  whom  the 
sales  were  made  "would  announce  that  so 
long  as  the  lots  were  held  under  ground-rent 
plan  they  would  be  free  from  city  taxes. 
These  announcements  were  made  under  au- 
thority of  the  committee.  And  often  when 
the  bidding  would  lag  the  marshal  would  re- 
mind the  bystanders  that  there  was  only  a 
20  per  cent  cash  payment  required,  ami  that 
there  was  no  city  taxes,  but  only  an  annual 
ground  rent." 

One  of  the  witnesses,  who  was  himself  at 
the  time  of  some  of  the  sales  an  alderman  be- 
tween 1858  and  1SC9,  stated: 

"T,  as  a  city  official,  in  good  faith,  have 
made  the  statement  and  directed  the  marshal 
so  to  announce  when  making  sales  of  city  lots 
under  my  supervision  as  chairman  of  the 
committee  on  public  sales  and  city  lots,  and 
under  the  common  and  universal  construc- 
tion of  the  city  deeds,  the  absence  of  any  res- 
ervation of  a  right  to  tax  the  lots  sold  under 
ground  rent  has  always  been  construed  as  an 
agreement  not  to  tax." 

Another  witness  said  that  he  would  not 
say  that  the  city  of  Savannah  ever  at  any 
time  formally  agreed  not  to  tax  ground-rent 
lota ;  he  did  not  know  of  any  official  action 
taken  thereon  by  the  city. 

The  above  are  substantially  the  facts  upon 
which  the  contention  of  the  plaintiffs  in  er- 
ror that  their  lots  are  exempt  from  city  tax- 
ation is  founded.  There  is  no  evidence  that 
any  of  them  bought  their  lots  at  a  sale  where 
an  announcement  of  exemption  was  made,  or 
that  they  purchased  them  under  the  belief 
that  they  were  forever  legally  exempt  from 
all  city  taxation. 

They  also  claim  that  the  deed  itself,  irre- 
spective of  the  above  testimony,  necessari- 
ly and  by  its  terms  implies  a  perpetual  ex- 
emption from  all  city  taxation  upon  the  lots 
so  long  as  the  ground  rent  is  paid. 

Messrs.  Pope  Barrow  and  J.  B.  Ssuiy 

for  plaintiffs  in  error. 

Mr.  Samuel  B.  Adams  for  defendants  in 
error. 


•  Mr.  Justice  FmUim,  after  making  thef 
above  statement  of  facta,  delivered  the  opin- 
ion of  the  court: 

The  contention  on  the  part  of  the  plain- 
tiffs in  error  is  that,  in  the  exercise  of  the 
taxing  power  granted  it  by  the  legislature, 
the  common  council  of  the  city  adopted  the 
ordinance  of  May,  1878,  and  in  providing 
therein  for  the  taxation  of  the  leased  lots, 
it  thereby  impaired  the  obligation  of  the 
contract  existing  between  the  city  and  the 
holders  of  that  class  of  property,  among 
whom  are  the  plaintiffs  in  error,  and  the 
ordinance  is  therefore  to  that  extent  void. 
This  contract  they  say  is  evidenced,  first,  by 
the  ordinance  of  1790  and  the  deeds  executed 
in  pursuance  of  its  provisions;  also  by  the 
minutes  of  the  common  council  of  the  city  and 
by  subsequent  proceedings  of  the  common 
council;  by  the  statements  of  the  city  offi- 
cials at  the  time  when  some  of  the  sales  of 
the  property  were  made;  by  the  Teports  of 
the  officials,  mayors  of  the  city  and  commit- 
tees of  the  common  council ;  by  the  actual 
omission  for  a  hundred  years — from  1790  to 
1890 — to  tax  these  lots;  also  by  ordinances 
similar  to  that  of  1790  for  the  sale  of  lota, 
passed  subsequently  to  that  year,  and  by  the 
deeds  executed  pursuant  to  such  ordinances, 
which,  it  is  admitted,  were  in  substance  sim- 
ilar to  those  executed  under  the  ordinance  of 
1790. 

Taking  all  the  foregoing  evidence  into  con- 
sideration, including  the  ordinance  of  1790 
and  the  deeds  executed  under  it,  we  are  un- 
able to  see  that  any  contract  of  exemption 
has  been  proved.  The  payment  of  taxes  on 
account  of  property  otherwise  liable  to  taxa- 
tion can  only  be  avoided  by  clear  proof  of  a 
valid  contract  of  exemption  from  such  pay- 
ment, and  the  validity  of  such  contract  pre- 
supposes a  good  consideration  therefor.  If 
the  property  be  in  its  nature  taxable  the  con- 
tract exempting  it  from  taxation  must,  as  we 
have  said,  be  clearly  proved.  It  will  not  be 
inferred  from  facts  which  do  not  lead  irre- 
sistibly and  necessarily  to  the  existence  of 
the  contract.  The  facts  proved  must  show 
either  a  contract  expressed  in  terms,  or  else9 
it  must  be  implied  from  facts  which  leave  no* 
room  for  doubt'thnt  such  was  the  intention? 
of  the  parties  and  that  a  valid  consideration 
existed  for  the  contract.  If  there  be  any 
doubt  on  these  matters,  the  contract  has  not 
been  proven  and  the  exemption  does  not  ex- 
ist. This  has  been  many  times  decided  by 
this  court.  Tuohcr  v.  Ferguson,  22  Wall. 
527,  573,  22  L.  ed.  805,  815;  Bank  of  Com- 
merce v.  Tennessee  use  of  Memphis,  161  U. 
S.  134,  146,  40  L.  ed.  045,  049,  16  Sup.  Ct 
Rep.  450,  and  cases  cited. 

The  different  annual  ordinances  for  taxa- 
tion passed  by  the  common  council,  exempt- 
ing from  taxation  thereunder  the  leased  lots, 
were  but  exemptions  for  the  year  in  which 
the  ordinance  was  passed,  and  there  can  be 
no  plausible  claim  urged  that  they,  one  or 
all,  constituted  any  contract  for  exemption 
beyond  the  time  of  each  specific  ordinance. 
The  statements  of  officials  when  lots  were 
sold,  that  they  were  not  taxable,  did  not  con- 
stitute a  contract   The  lots  had  not  in  fact 
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been  taxed  at  the  time  of  these  statements 

and  had  been  annually  exempted  from  taxa- 
tion, and  the  statements  amounted  to  no 
more  than  opinions  of  officials  as  to  what 
would  be  done  in  the  future.  There  is  no 
evidence  that  they  had  the  least  power  to 
speak  for  or  to  bind  the  corporation  in  this 
behalf.  The  reports  of  committees  that  the 
lots  were  not  taxable  are  of  the  same  charac- 
ter,— merely  the  opinions  of  officials  upon  a 
question  of  law,  and  not  in  the  nature  of  a 
contract. 

Upon  this  question  of  proof  of  a  contract 
we  quote  what  was  said  by  the  supreme 
court  of  Georgia  in  this  case  upon  the  last 
review,  through  Mr.  Justice  Lewis: 

"Was  such  a  contract  shown  in  the  pres- 
ent case?  With  the  view  of  determining 
whether  or  not  there  was,  we  have  naturally 
looked  to  the  official  action  taken  by  the  gov- 
erning body  of  the  city,  either  in  its  ordi- 
nances or  resolutions  providing  for  the  plan 
upon  which  the  sales  were  to  be  made  and 
the  consequences  and  effect  thereof,  or  in  its 
deed  of  conveyance  to  the  purchaser.  Upon 
examining  the  various  ordinances  set  out  in 
the  record  we  fail  to  find  any  reference  what- 
ever to  the  matter  of  exempting  this  prop- 
erly from  taxation,  and  instead  of  finding 
any  stipulation  to  that  effect  in  the  form  of 
deed  invariably  made  by  the  city  to  the  vari- 
ous purchasers,  there  appears  a  clause  di- 
^  recti  y  negativing  the  idea  that  the  oity  ever 
f  intended  to  grant  a  perpetual  exemption  of 
•  this  propevtj*from  the  harden  of  taxation. 
]n  each  instance  it  was  recited  in  the  deed 
given  to  the  purchaser  that  the  conveyance 
of  the  city  was  made  and  the  rights  of  the 
purchaser  thereunder  were  conferred  'subject 
only  to  such  assessments  and  burthens  as 
shall  be  in  common  with  other  lot  holders 
in  the  said  city.'  The  term  'assessment'  is 
often  used  as  a  synonym  of  'taxes.'  Indeed, 
one  of  the  definitions  of  this  term  given  by 
Webster  is  'a  tax.'  But  even  if  this  word, 
as  used  in  the  deed,  does  not  necessarily  re- 
fer to  taxation,  the  word  'burthen,'  which  is 
also  therein  employed,  is  certainly  sufficient- 
ly comprehensive  to  include  municipal  taxes. 
Taken  all  together,  the  language  adopted  is 
clearly  broad  enough  to  embrace  every  bur- 
den tlien  existing  or  which  might  thereafter 
be  lawfully  imposed  upon  other  landowners 
in  the  city.  The  deed  was  signed  by  both 
parties.  Here,  then,  is  a  specific  written 
agreement  made  between  the  parties  to  the 
contract  relating  to  the  sale  of  property  by 
the  city,  whereby  it  is  expressly  declared 
that  the  property  shall  be  held  by  the  pur- 
chafer  (and,  of  course,  by  his  assigns)  sub- 
ject to  any  burden  which  might  be  borne  in 
common  by  the  holder!)  of  other  lots  in  the 
city,  necessarily  including  that  of  municipal 
taxation. 

"Plaintiffs  in  error  contend,  however,  that 
the  contract  they  insist  upon  is  evidenced 
sutficiently  by  the  conduct  of  the  municipal 
officers  at  the  time  the  sales  by  the  city  took 
place.  It  was  shown  that  when  lots  were 
put  up  for  sale  the  city  marshal  publicly  an- 
nounced that  they  would  not  be  subject  to 
eity  taxes;  that  this  was  generally  under- 


stood by  the  city  at  large,  and  that  for  near- 
ly a  hundred  years  after  these  sales  first  be- 
gan the  municipal  authorities  failed  to  tax 
the  lands,  and  in  various  ordinances  after- 
wards passed  these  ground-rent  lands  were 
exempted.  The  effect  of  these  ordinances 
was  merely  to  grant  an  exemption  from 
taxes  for  the  particular  years  to  which  they 
related.  Mere  nonuser  by  a  government  of 
its  power  to  levy  a  tax,  it  matters  not  for 
how  long  it  continued,  can  never  be  con- 
strued into  a  forfeiture  of  the  power.  This 
question  was  directly  passed  upon  by  this 
court  when  the  case  was  here  before.  As  to 
this  point,  Chief  Justice  Bleckley  said:M 
'Whatever  the  expectation  of  purchasers  org 
the  unbroken  practice  of*the  eity  hitherto* 
may  have  been,  the  mandate  of  the  Constitu- 
tion of  1877  is  to  tax  all  property,  save  that 
expressly  exempted  by  the  legislature  under 
constitutional  authority,  if  any  is  taxed. 
That  this  mandate  may  have  heretofore  been 
disregarded  is  no  reason  why  it  should  not 
be  obeyed  now.' 

"There  is  an  absolute  want  of  any  testi- 
mony in  the  record  showing  that  the  mayor 
and  aldermen  of  the  oity  of  Savannah,  by 
ordinance,  resolution,  or  official  action  of  any 
sort,  ever  authorized  the  marshal  to  make 
the  public  announcement  above  referred  to 
in  offering  for  sale  the  city's  property. 
.  .  .  Besides  all  this,  we  fail  to  find  in 
the  record  any  testimony  showing  that  these 
particular  plaintiffs  or  any  of  their  prede- 
cessors in  title  bought  any  of  the  lots  in 
question  under  the  impression  that  the  same 
would  be  exempt  from  taxes.  Indeed,  it  is 
not  shown  that  any  of  these  lots  were  pur- 
chased at  a  sale  at  which  the  marshal  made 
such  an  announcement  as  that  above  referred 
to.  The  evidence  simply  goes  to  the  extent 
of  showing  what  was  his  custom  in  this  par- 
ticular and  what  was  the  general  impression 
of  the  public  in  regard  to  the  matter.  For 
aught  that  appears,  those  who  actually 
bought  at  these  sales  were  fully  advised  as 
to  file  truth  with  reference  thereto,  if  not 
prior  to  the  sale,  at  least  before  they  com- 
plied with  their  bids  and  accepted  the  city's 
conveyance  of  the  lots  purchased  *>y  them." 

We  think  the  opinion  correctly  states  the 
facts  and  the  law  relating  to  them. 

Looking  specially  at  the  contents  of  the 
deeds  executed  under  the  ordinance  of  1790, 
which  were  signed  by  both  parties,  the  city 
and  the  purchasers,  we  find  that  the  provi- 
sion under  which  the  purchasers  took  the 
title  and  by  which  they  were  thereafter 
peaceably  and  quietly  to  have  possession  of 
the  lots  was  by  positive  agreement,  "subject 
to  all  such  assessments  and  burthens  as 
might  be  in  common  with  other  lot  holders 
in  the  city." 

Plaintiffs  in  error  endeavor  to  give  to  the 
word  "assessments,"  contained  in  the  deeds 
from  the  city,  its  more  modern  meaning  of 
a  peculiar  kind  of  tax  levied  upon  lands  spe-M 
cially  benefited  by  improvements  which  arej 
to  be  paid  for  by  such  assessments.  'The* 
fact  is  notorious  that  a  century  ago  special 
assessments  of  that  kind  upon  the  lands 
benefited  were  not  usual  in  this  country,  and 
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at  that  time  the  word  was  used  as  synony- 
mous with  "rates  or  taxes,"  generally.  Thus, 
in  a  statute  passed  by  the  legislature  of 
Georgia  in  the  year  1787,  to  be  found  in 
Watkina's  Digest  of  the  Laws  of  Georgia, 
1755-1700,  at  page  354,  it  was  provided  in 
the  4th  section,  in  speaking  of  the  city  of 
Savannah  and  the  hamlets  thereof,  "that  it 
shall  and  may  be  lawful  for  the  said  war- 
dens, or  a  majority  of  them,  yearly  and 
every  year,  or  oftener,  if  occasion  may  re- 
quire, to  make,  lay,  and  assess  one  or  more 
rate  or  rates,  assessment  or  assessments,  up- 
on all  or  every  person  or  persons  who  do  or 
■hall  inhabit,  hold,  use  or  occupy,  possess  or 
enjoy  any  lot,  ground,  house,  or  place, 
.  .  .  within  the  limits  of  the  town  of  Sav- 
annah or  hamlets  as  aforesaid,  for  raising 
such  sum  or  sums  of  money  as  the  said  war- 
dens, or  a  majority  of  them,  shall  in  their 
discretion  judge  necessary  for  and  towards 
carrying  this  act  into  execution;  and  in  case 
of  refusal  or  neglect  to  pay  such  rate  and  as- 
sessment, the  same  shall  be  levied  and  re- 
covered in  manner  as  hereinafter  directed." 

Here  is  an  instance  of  the  use  of  the  word 
"assessment"  at  that  time  in  relation  to  this 
very  city  as  descriptive  of  a  general  tax  upon 
the  owners  of  property  within  the  limits  of 
the  city,  and  to  be  expended  for  the  general 
purposes  of  the  corporation.  We  agree  with 
Mr.  Justice  Lewis  in  his  construction  of  this 
language  contained  in  the  deed. 

It  is  further  objected  in  behalf  of  the 
plaintiffs  in  error  that  the  condition  that 
the  land  was  to  be  subject  to  assessments, 
etc.,  was  inserted  in  the  deeds  without  the 
authority  of  the  common  council,  and  that 
the  ordinance  of  1790  providing  for  the  sale 
of  lots  contained  no  such  provision.  We 
think  the  deeds  are  substantially  in  accord 
with  that  ordinance,  and  there  is  nothing 
therein  inconsistent  or  at  war  with  the  in- 
sertion of  such  provision  in  the  deed ;  it  was 
but  providing  for  one  of  the  details  connect- 
ed with  the  sale,  and  there  was  an  implied 
power  under  the  ordinance  to  do  so.  In  ad- 
dition to  that  the  purchasers  took  their 
« deeds  with  such  language  contained  in  them, 
2  and,  having  themselves  signed  the  deeds, 
•  they  personally  agreed  to* the  condition,  and 
took  their  titles  subject  thereto.  We  do  not 
by  this  mean  to  intimate  that  the  title  would 
not  have  been  equally  subject  to  tbe  condition 
contained  in  the  deed  by  accepting  the  deed 
while  not  signing  it;  but  in  addition  to  the 
acceptance  there  is  the  affirmative  act  of 
signing  the  instrument,  and  we  think  the 
language  subjecting  the  lots  to  the  same  as- 
sessments and  burthens  as  were  laid  in  com- 
mon with  other  lot  holders  created  a  valid 
agreement,  and  made  the  lands  subject  to  the 
same  kind  of  taxation  as  is  levied  upon  other 
lota  in  the  city. 

The  covenant  on  the  part  of  the  city  that 
the  purchasers  should  have  peaceable  and 
quiet  possession,  use,  occupation,  and  enjoy- 
ment of  the  lots  upon  payment  of  the  rent 
as  it  became  due,  is  in  nowise  violated  by 
the  taxation  of  the  lots  in  the  hands  of  the 
purchasers  or  their  assigns.  A  covenant  for 
quiet  enjoyment  would  not  under  these  cir- 


cumstances include  an  exemption  from  taxa- 
tion. The  purchasers  of  these  lota  became 
to  all  intents  and  purposes  their  owners,  a* 
they  had  the  right  to  their  possession,  use, 
and  occupation  forever  upon  payment  of  the 
rent,  ana  they  could  assign  or  devise  the 
same,  and  their  assignees  or  devisees  would 
take  good  title,  and  their  heirs  would  also 
take  in  case  there  was  no  assignment  or  de- 
vise. They  could  also,  at  their  discretion  and 
on  the  payment  of  the  money  agreed  upon, 
become  owners  in  fee. 

Although  the  city  retained  the  right  of  re- 
entry for  nonpayment  of  rent,  the  character 
of  the  title  conveyed  to  the  purchasers  and 
their  heirs  and  assigns  was  not  thereby  so 
changed  from  an  absolute  fee  that  the  prop- 
erty actually  conveyed  could  not  be  assessed 
for  the  payment  of  city  taxes.  The  interest 
of  the  purchasers  was  capable  of  assessment 
for  taxation,  and  their  right  was  in  sub- 
stance that  of  ownership.  It  bears  no  re- 
semblance to  the  case  of  an  ordinary  lease 
for  years  between  landlord  and  tenant. 

In  reference  to  this  subject,  Mr.  Chief  Jus- 
tice Bleckley,  in  his  opinion  in  this  case  on 
its  first  appearance  in  the  supreme  court  of 
Georgia  (87  Ga.  397,  13  S.  E.  442),  at  page 
399.  S.  E.  p.  442,  et  seq.,  said: 

"The  value  of  property  consists  in  its  use^ 
and  he  who  owns  the  use  forever,  though  itj 
be  on  condition  subsequent,  is  the  true  »>wn-* 
er  of  the  property  for  the  time  being.  This 
holds  equally  of  a  city  lot  or  of  all  the  land 
in  the  world.  Where  taxation  is  ad  valor- 
em, values  are  the  ultimate  objects  of  taxa- 
tion, and  they  to  whom  the  values  belong 
should  pay  the  taxes.  Land  sold  or  by  a 
contract  of  bargain  and  sale  demised  forever 
subject  to  a  perpetual  rent,  is  taxable  as  cor- 
poreal property;  and  in  private  hands  the 
rent  also  is  taxable  as  an  incorporeal  here- 
ditament. The  tax  on  the  former  is  charge- 
able to  the  purchaser  or  perpetual  tenant, 
and  on  the  latter  to  the  owner  of  the  rent. 
The  corporeal  property  in  such  case  is  at  the 
direct  risk  of  the  purchaser;  he  alone  sus- 
tains the  losses  of  depreciation  in  value,  and 
he  alone  takes  the  benefit  of  appreciation. 
The  vendor  risks  only  the  fixed  rent  or  the 
fixed  purchase  money,  and  neither  of  these 
will  ever  become  more  or  less  by  anything 
which  may  happen  to  the  premises.  Onlv 
his  security,  not  his  property,  will  be  af- 
fected thereby.  It  is  to  be  assumed  that  the 
whole  contract  between  the  parties  will  be 
observed,  not  broken,  and  their  true  relation 
to  the  property  is  to  be  determined  on  that 
assumption.  Possession  of  real  estate  at- 
tended with  an  indefeasible  right  to  occupy 
in  perpetuity,  and  also  with  an  indefeasible 
right  to  be  clothed  with  the  fee  upon  the 
voluntary  payment  of  a  fixed  sum  as  pur- 
chase money,  will  constitute  the  purchaser 
the  substantial  owner  of  the  property.  So 
long  as  his  possession,  supplemented  with 
these  rights,  continues,  he  is  not  a  mere  let- 
see  but  a  purchaser  admitted  into  possession 
on  the  faith  of  his  contract  of  purchase. 
Such  were  the  contracts  involved  in  the  pres- 
ent case,  and  under  them  the  purchasers  have 
the  actual  possession  and  use  of  the  prem- 
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law,  with  the  right  to  hold  forever,  on  con- 
dition of  paying  up  the  purchase  money 
whenever  they  please,  and  until  that  time  an 
annual  ground  rent  due  by  quarterly  instal- 
ments, the  amount  of  which  is  fixed  by  con- 
tract, and  is  the  equivalent  of  interest  at  a 
moderate  rate  per  annum  on  the  unpaid  pur- 
chase money.  In  all  essential  respects,  so 
far  as  liability  for  taxes  is  concerned,  these 
purchasers  are  in  the  position  of  ordinary 
purchasers  in  possession  under  a  bond  for 
e  title,  and  these  last  are  chargeable  with  ac- 
cruing taxes  on  lands  so  held.  National 

•  Bank  v.  Danforth,  80  Ga*55,  7  S.  E.  540. 
Not  an  iota  of  beneficial  ownership  in  the 
city  lots  now  in  question  abides  in  the 
municipality.  The  city  but  retained  a  quali- 
fied and  wholly  unproductive  title  as  securi- 
ty for  the  purchase  money  and,  until  that 
•hall  be  paid,  as  security  also  for  the  annu- 
ally accruing  compensation  under  the  name 
of  ground  rents  in  lieu  of  interest  on  that 
money.  If  the  municipal  government  held 
all  the  values  in  the  city  as  trustee  for  the 
owners,  or  as  security  for  purchase  money, 
these  values  would  be  none  the  less  taxable 
for  that  reason.  The  Constitution  of  the 
state  requires  that  taxes  on  property  shall 
be  ad  valorem,  and  that  when  any  part  is 
taxed  all  shall  be  taxed  which  is  subject  for 
the  time  being  to  the  taxing  power  in  the 
given  locality.  This  rule  is  without  excep- 
tion. It  prevails  in  Savannah.  Savannah 
v.  Weed,  84  Ga.  683,  8  L.  R.  A.  270,  11  8.  E. 
235.  The  property  in  question  is  situate  in 
that  city,  and,  as  already  said,  its  beneficial 
ownership  is  not  in  the  municipality,  but  in 
those  who  long  ago  purchased  it  from  the 
city  or  who  hold  under  such  purchasers  by 
succession  to  their  title.   Relatively  to  the 

Suestion  of  taxation,  it  makes  no  substantial 
ifference  whether  the  estate  or  property  of 
beneficial  owners  be  classed  as  realty  or  per- 
sonalty, whatever  property  of  either  kind  be- 
longs to  them  is  taxable  ad  valorem.  That 
the  so-called  ground-rent  lots,  as  long  as  the 
conditions  of  sale  are  unbroken,  are  the  prop- 
erty of  the  purchasers,  follows  from  what 
was  decided  by  this  court  in  Laurence  v. 
Savannah,  71  Ga.  392,  and  that  case  shows 
that,  even  after  condition  broken,  the  limit 
of  the  city's  rights  would  generally  be  to 
have  all  arrearages  cleared  and  discharged, 
the  surplus  proceeds  realized  by  a  sale  of  the 
property  being  payable  to  the  real  owner. 
Our  reasons  for  the  conclusion  at  which  we 
have  arrived  need  not  be  further  elaborated. 
The  Constitution  is  imperative  that  property 
is  to  be  taxed  ad  valorem.  The  foundation 
principle  of  such  a  system  is  that  those  who 
own  and  enjoy  values  are  to  pay  the  taxes. 
The  real  owners  of  the  money  which  these 
lots  would  now  sell  for  on  the  market  are  the 
persons  whom  we  have  designated  as  own- 
ers, and  it  is  upon  the  cash  market  value 
{.that  taxes  are  assessable.  If  that  value  is 
2  any  less,  on  account  of  the  subjection  of  the 

•  property  to  ground*rents  or  unpaid  purchase 
money,  than  it  otherwise  would  be,  that  fact 
would  no  doubt  be  taken  into  consideration 
in  making  the    assessment.    The  market 


value,  whatever  that  may  be,  is  the  proper 


"2.  There  was  no  error,  either  of  practice 
or  decision,  in  denying  the  injunction. 
Whatever  the  expectation  of  the  purchasers, 
or  the  unbroken  practice  of  the  city  hitherto 
may  have  been,  the  mandate  of  the  Constitu- 
tion of  1877  is  to  tax  all  property,  save  that 
expressly  exempted  by  the  legislature  under 
constitutional  authority,  if  any  is  taxed. 
That  this  mandate  may  have  heretofore  been 
disregarded  is  no  reason  why  it  should  not 
be  obeyed  now." 

'  We  think  these  views  are  a  correct  exposi- 
tion of  the  law  applicable  herein. 

We  find  no  element  of  estoppel  in  the  case. 
As  has  been  said,  the  statements  of  officials 
made  at  the  time  some  of  the  sales  may  have 
been  effected  were  nothing  more  than  expres- 
sions of  opinion,  there  being  no  evidence  of 
any  agreement  on  the  part  of  the  city  or  its 
duly  authorized  agents  to  exempt  perpetual- 
ly or  at  all  these  lots  from  taxation  for  city 
purposes.  The  ordinances  and  the  deeds 
show  the  transaction  and  there  is  no  estoppel 
arising  from  the  language  there  used.  On 
the  contrary,  there  is  evidence  of  an  agree- 
ment to  pay  such  taxes. 

Such  an  estate  as  was  created  by  these 
deeds  does  not  in  our  opinion  come  under  the 
general  rule  which  imposes  on  a  landlord, 
when  the  lease  is  silent  upon  the  subject,  the 
payment  of  taxes  chargeable  upon  the  prem- 
ises during  the  term  of  the  lease,  where 
the  purchaser  holds  real  property  for  a  term 
which  may  be  in  perpetuity,  upon  the  condi- 
tion of  paying  a  certain  ground  rent,  and 
where  he  is  entitled  to  a  deed  conveying  the 
fee  at  any  time  on  the  payment  of  certain 
money,  he  is  more  nearly  described  as  an 
owner  than  he  is  as  a  lessee  of  such  proper- 
ty, and  he  would  be  liable  to  pay  the  taxes 
imposed  upon  the  property  upon  the  princi- 
ple which  is  cet  forth  in  Sanderson  v.  Soran- 
ton,  105  Pa.  400,  and  Delaware,  L.  <£  W.  R. 
Co.  v.  Sanderson,  100  Pa.  S83,  58  Am.  Rep. 
743,  1  AtL  304.  It  is  not  necessary  to  de-co 
cide  this  question,  however,  as  the  specified 
language  'of  the  deed  places  the  burden  of* 
paying  the  taxes  on  the  purchaser  and  his 
grantees. 

The  judgment  of  the  Supreme  Court  of 
Georgia  was  right,  and  mutt  therefore  be  af- 
firmed. 

(181  U.  S.  648) 

RED  RIVER  VALLEY  NATIONAL  BANK 
OF  PARGO,  Plff.  in  Brr., 
v. 

ARCHIBALD  J.  CRAIG,  Menomonie  Hy- 
draulic Press  Brick  Company,  et  al. 

Mechanics'  liens — impairment  of  obligation 
of  contract — change  of  statute  affecting 
remedy — right  to  question  validity  of 
statute. 

1.  An  alteration  una  enlargement  of  the  rem- 
edy for  enforcing;  a  mechanic's  lien  after  a 
sale  under  foreclosure  of  a  mortgage  on  the 
premises,  subject  to  the  Hen,  by  providing. 
In  addition  to  the  right  under  the  former 
statute  to  sell  the  building  on  the  Hen  claim 
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and  remove  It  from  the  land,  that  the  court, 
for  the  best  Interests  of  all  the  parties,  might 
require  the  land  and  improvements  to  be  sold 
together  and  the  proceeds  distributed  so  aa 
to  secure  the  prior  mortgage  or  other  Hen 
priority  upon  the  land  and  to  the  mechanic's 
lien  priority  upon  the  building, — does  not  im- 
pair the  obligation  of  the  contract  with  the 
mortgagee  or  the  purchaser  on  foreclosure. 
X  One  who  does  not  belong  to  the  class  that 
might  be  Injured  by  a  statute  cannot  raise  the 
question  of  Its  Invalidity. 

[No.  231.] 

Argued  and  Submitted  April  11,  1901.  De- 
cided Map  IS,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Dakota  to  review  a  deci- 
sion affirming  a  judgment  enforcing  mechan- 
ics' liens.  Affirmed. 

Statement  by  Mr.  Justice  Peekhamt 
This  action  was  brought  to  enforce  certain 
mechanics'  liens  provided  for  by  {  4796,  Re- 
vised Code  of  North  Dakota,  upon  real  es- 
tate described  in  the  complaint.  The  trial 
resulted  in  a  judgment  in  favor  of  the  lien- 
ors, which  on  appeal  was  affirmed  by  the 
supreme  court  of  the  state,  and  the  Red  Riv- 
er Valley  National  Bank  of  Fargo,  one  of 
the  defendants  below,  has  brought  the  case 
here  by  writ  of  error. 

The  trial  court  found  the  following  facts: 
On  July  8,  1884,  Elvira  Cooper  was  the  own- 
er of  the  property,  being  lot  6,  block  5,  of 
the  original  town  site  of  Fargo,  Cass  county, 
North  Dakota,  and  on  that  day  she,  with  her 
husband,  mortgaged  it  to  secure  the  pay- 
ment of  the  sum  of  $3,000  to  the  Travelers' 
a  Insurance  Company  of  Hartford,  Connecti- 
2  cut.  Prior  to  January  1,  1893,  the  mortga- 
•  gor  sold  and  conveyed  the  property 'subject 
to  the  mortgage,  to  one  Rosa  Herzman,  who 
remained  the  owner  until  the  foreclosure  of 
the  mortgage  under  the  statute  and  the  sale 
of  the  property  to  the  insurance  company, 
which  took  place  on  May  7,  1894,  and  on  that 
day  a  sheriff's  certificate  of  sale  was  issued 
to  it  On  January  12,  1895,  the  insurance 
company  assigned  this  certificate  of  sale  to 
the  plaintiff  in  error,  and  on  May  17,  1895, 
it  received  from  the  sheriff  a  deed  of  the 
premises.  During  the  time  of  the  owner- 
ship of  the  property  by  Rosa  Herzman  she 
erected  upon  the  lot  a  two-story  and  base- 
ment brick  building,  which  was  completed 
by  February  3,  1894,  and  which  still  remains 
on  the  lot  in  good  condition.  During  the 
summer  and  fall  of  1893  various  work  was 
done  and  materials  furnished  upon  and  for 
the  building  for  which  the  owner  of  the 
premises  failed  to  pay  in  full,  and  thereafter 
and  between  November  17,  1893,  and  Febru- 
ary 2,  1304,  various  persons  who  had  fur- 
nished materials  or  performed  work  and  la- 
bor for  and  in  the  erection  of  the  house  filed 
their  liens,  and  subsequently,  on  November 
15,  1898,  commenced  this  action  to  foreclose 
the  same  against  (among  others)  the  plain- 
tiff in  error  as  the  owner  of  the  property. 
It  was  also  found  by  the  court  that  the 


east  and  west  walls  of  this  new  two-story 
brick  building  were  pasty  walls,  the  east 
wall  standing  equally  upon  its  own  and  the 
adjoining  lot,  while  the  west  wall  stood 
wholly  upon  its  adjoining  lot,  and  the  walls 
were  built  in  pursuance  of  an  agreement  to 
that  effect  between  the  owners  of  the  differ- 
ent lots,  so  that  the  building  in  question  and 
those  on  each  side  constituted  a  solid  row  of 
three  brick  buildings  belonging  to  different 
owners,  and  the  building  was  incapable  of 
being  removed  from  the  lot  unless  it  were 
first  torn  down.  It  was  also  found  that  it 
would  be  for  the  best  interest  of  all  parties 
that  the  land  and  the  improvements  thereon 
should  be  sold  together,  and  that  the  land 
and  the  improvements  were  of  equal  value, 
each  one  being  at  least  of  the  value  of  $2,- 
500.  The  judgment,  after  adjudging  the 
amounts  of  the  liens  of  the  various  parties, 
gave  the  plaintiff  in  error  the  privilege  of 
paying  the  same  within  thirty  days  from  the 
service  of  a  copy  of  the  judgment,  and  in  de- 
fault, after  proper  notice,  the  property  was© 
directed  to  be  sold  by  the  sheriff  of  Cassg 
county,  and  of'the  moneys  received  therefor* 
one  half  was  directed  to  be  paid  and  deliv- 
ered to  the  plaintiff  in  error,  and  from  the 
other  half  the  lienors  were  to  be  paid,  and  if 
there  were  any  excess  after  such  payment  it 
was  to  be  paid  over  to  the  bank. 

At  the  time  of  the  execution  of  the  mort- 
gage the  mechanics'  lien  law  then  in  exist- 
ence was  known  as  chap.  31  of  the  Code  of 
Civil  Procedure,  as  found  in  the  Revised 
Codes  of  1877.  Sections  055,  666,  and  667 
are  set  out  in  the  margin. t 

At  the  time  when  the  work  was  done  up- 
on, and  the  materials  furnished  for,  the  erec- 
tion of  the  house,  the  mechanics'  lien  law 
in  force  is  to  be  found  from  9!  5468-5485, 
Comp.  Laws  N.  D.  1887.   Section  5469  is  the 


tChapter  SI,  Code  of  Civil  Procedure  of  the  Bs- 
vlsed  Codes  of  1877,  Territory  of  Dakota. 

Bee.  653.  Lien,  to  whom  and  for  what. — Every 
mechanic,  or  other  person  who  shall  do  any  la- 
bor upon,  or  furnish  any  materials,  machinery, 
or  fixtures  for  any  building,  erection,  or  other 
improvements  upon  land,  including  those  en- 
gaged in  the  construction  or  repair  of  any  work 
of  interna!  Improvement,  by  virtue  of  any  con- 
tract with  the  owner,  his  agent,  trustee,  con- 
tractor, or  subcontractor,  upon  complying  with 
the  provisions  of  this  chapter,  shall  have  for 
bis  labor  done,  or  materials,  machinery,  or  fix- 
tures furnished,  a  lien  upon  such  building,  erec- 
tion, or  Improvement  and  upon  the  land  belong- 
ing to  such  owner,  on  which  the  same  Is  situ- 
ated, to  secure  the  payment  of  such  labor  dons, 
or  materials,  machinery,  or  fixtures  furnished. 

Sec.  666.  Lien  superior  to  mortgage,  when. — 
The  lien  for  the  things  aforesaid,  or  work,  shall 
attach  to  the  bnlldl<ngs,  erections,  or  Improve- 
ments, for  which  they  were  furnished  or  done, 
In  preference  to  any  prior  Hen  or  encumbrance, 
or  mortgage  upon  the  land  upon  which  the  same 
Is  erected  or  put,  and  any  person  enforcing  such 
Hen,  may  have  such  building,  erection,  or  other 
Improvement  sold  under  execution,  and  the  pur- 
chaser may  remove  the  same  within  a  reasonable 
time  thereafter. 

Sec.  667.  Action  to  enforce. — Any  person  hav- 
ing a  Hen  by  virtue  of  this  chapter  may  bring 
an  action  to  enforce  the  same  In  the  district 
court  of  the  county  or  Judicial  subdivision 
wherein  the  property  Is  situated. 
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same  as  §  GSS,  of  chap.  31,  above  mentioned, 
with  the  exception  of  an  immaterial  addition 
at  the  end  of  the  section,  while  §  5480  is 
identical  with  5  G66  of  that  chapter.  Sec- 
tion 5481  is  a  substitute  for  §  667  of  the 
same  chapter,  and  is  set  forth  in  the  margin,  t 

*  It  is  evident  that  the  law  was  in  substance 
the  same  on  this  subject  when  the  mortgage 
was  executed  and  when  the  work  was  done 
and  the  materials  furnished. 

The  mechanics'  lien  law  in  existence  at 
the  time  that  this  action  was  brought  is  to  be 
found  from  §}  4788-4801,  Revised  Code  of 
1865.  Section  4788  would  seem  to  be  a  sub- 
stitute for  S  055  of  chapter  31,  above  men- 
tioned, and  S  4796  is  a  substitute  for  S  060 
of  the  same  chapter.  These  sections  are 
placed  in  the  margin.} 

Messrs.  Ira  B.  Mills,  ffm.  O.  Resser,  and 
Ernest  B.  Mills  for  plaintiff  in  error. 

Mr.  8.  B.  Pinner  submitted  the  case  for 
the  defendants  in  error,  and  Messrs.  George 
W.  Newton,  E.  B.  Smith,  John  D.  Benton, 
V.  It.  Lovell,  and  O.  L.  Bradley  were  with 
kirn  on  the  brief. 

*  Mr.  Justice  Peokham,  after  making  the 
above  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  Federal  question  in  this  case  arises 
because  of  the  legislation  of  North  Dakota 


subsequent  to  1884,  the  time  of  the  execu- 
tion of  the  mortgage  to  the  Travelers'  In- 
surance Company,  the  plaintiff  in  error  con- 
tending that  by  reason  of  such  legislation 
its  rights,  with  reference  to  the  property 
herein,  have  to  some  extent  been  taken  away 
or  unfavorably  affected,  without  due  process 
of  law,  and  it  also  contends  that  the  subse- 
quent legislation  operated  to  impair  the  ob- 
ligation of  a  contract  arising  out  of  the  ex- 
ecution of  the  mortgage  already  mentioned, 
its  forolosure,  and  the  sale  of  the  property 
to  the  insurance  company,  and  its  assignment « 
to  the  plaintiff  in  error.  g 
*  We  think  it  was  the  legislative  intent  that* 
the  last  statute  should  apply  to  past  trans- 
actions, and  that  no  substantial  rights  of 
the  plaintiff  in  error  are  thereby  unfavor- 
ably affected,  because,  in  our  opinion,  there 
is  no  such  material  difference  in  the  several 
statutes,  so  far  as  regards  the  rights  of  the 
parties,  as  to  forbid  the  application  of  the 
latest  statute  to  a  oase  where  the  mortgage 
was  given  and  the  materials  furnished  prior 
to  its  passage.  The  difference  between  that 
statute  and  its  predecessors,  so  far  as  re- 
late* to  the  point  in  question  here,  has  spe- 
cial reference  to  the  remedy  only  and  to  the 
manner  of  executing  the  provisions  of  the 
statute  in  force  at  the  time  of  the  execution 
of  the  mortgage  and  also  when  the  work  was 
done  and  the  materials  furnished.    It  in 


tComplIed  Laws,  Territory  of  Dakota,  1887. 
See  |  667,  supra. 
Sec.  MSI.  Any  person  having  a  lien  by  virtue 
of  this  article  may  bring  an  action  to  enforce 
the  same  In  the  district  court  of  the  county  or 
judicial  subdivision  where  the  property  Is  situ- 
ated, and  any  number  of  persons  claiming  Hens 
against  the  same  property  may  Join  In  the  same 
action,  and  when  separate  actions  are  com- 
menced the  court  may  consolidate  them.  The 
court  may  also  allow  as  part  of  the  coats  the 
money  paid  for  filing  each  Hen  and  the  sum  of 
SB  for  drawing  the  same. 

♦Chapter  T7,  Revised  Codes,  North  Dakota,  1895. 

Sec.  4788.  Who  may  have  and  for  what. — 
Any  person  who  shall  perform  any  labor  upon 
or  furnish  any  materials,  machinery,  or  fixtures 
for  the  constriction  or  repair  of  any  work  of 
Internal  Improvement  or  for  the  erecting,  al- 
teration, or  repair  of  any  building  or  other 
structures  upon  land,  or  In  making  any  other 
Improvement  thereon,  Including  fences,  side- 
walks, paving,  wells,  trees,  drains,  grades,  or 
excavations  under  a  contract  with  the  owner 
of  such  land,  his  agent,  trustee,  contractor  or 
subcontractor,  or  with  the  consent  of  such  own- 
er, shall,  upon  complying  with  the  provisions 
of  this  chapter,  have  for  his  labor  done,  or  ma- 
terials, machinery,  or  fixtures  furnished  a  lien 
upon  such  building,  erection,  or  Improvement, 
and  upon  the  land  belonging  to  such  owner  on 
which  the  same  Is  situated,  or  to  improve  which 
the  work  was  done  or  the  things  furnished,  to 
secure  the  payment  for  such  labor,  materials, 
machinery,  or  fixtures.  The  owner  shall  be  pre- 
sumed to  have  consented  to  the  doing  of  any 
such  labor  or  the  making  of  any  such  Improve- 
ment, If  at  the  time  he  had  knowledge  thereof 
and  did  not  give  notice  of  his  objection  thereto 
to  the  person  entitled  to  the  lien.  The  provi- 
sions of  this  section  and  chapter  shall  not  be 
construed  to  apply  to  claims  or  contracts  for 
furnishing  lightning  rods  or  any  of  their  attach- 
ments. 

21  S.  C— »'». 


Sec.  4795.  When  prior  to  prior  lien  on  land. 
Power  of  court. — The  liens  for  the  things  afore- 
said or  the  work.  Including  Hens  for  additions, 
repairs,  and  betterments,  shall  attach  to  the 
building,  erection,  or  Improvement  for  which 
they  were  furnished  or  done  In  preference  to 
any  prior  lien  or  encumbrance  or  mortgage  upon 
the  land  upon  which  such  erection,  building,  or 
Improvement  belongs  or  Is  erected  or  put. 

If  such  material  was  furnished  or  labor  per- 
formed In  the  erection  or  construction  of  an 
original  and  Independent  building,  erection,  or 
other  Improvement  commenced  since  the  attach- 
ing of  such  prior  Hen,  encumbrance,  or  mort- 
gage, the  court  may  In  Its  discretion  order  and 
direct  such  building,  erection,  or  Improvement 
to  be  separately  sold  under  execution,  and  the 
purchaser  may  remove  the  same  within  such 
reasonable  time  as  the  court  may  fix.  But  If  la 
the  opinion  of  the  court  It  would  be  for  the  best 
Interest  of  all  parties  that  the  land  and  the 
Improvements  thereon  should  be  sold  together. 
It  shall  so  order,  and  the  court  snail  take  an 
account  and  ascertain  the  separate  values  of 
the  land  and  of  the  erection,  building,  or  other 
Improvement,  and  distribute  the  proceeds  of 
sale  so  as  to  secure  to  the  prior  mortgage  or 
other  Hen  priority  upon  the  land,  and  to  the 
mechanic's  lien  priority  upon  the  building,  erec- 
tion, or  other  Improvement. 

If  the  material  furnished  or  labor  performed 
was  for  an  addition  to,  repairs  of,  or  better- 
ments upon,  buildings,  erections,  or  other  Im- 
provements, the  court  shall  take  an  account  of 
the  values  before  such  material  was  furnished 
or  labor  performed,  and  the  enhanced  value 
caused  by  such  additions,  repairs,  or  better- 
ments, and  upon  the  sale  of  the  premises  dis- 
tribute the  proceeds  of  sale  so  as  to  secure  to 
the  prior  mortgage  or  lien  priority  upon  the 
land  and  Improvements  as  they  existed  prior  to 
the  attaching  of  the  mechanic's  Hen  sod  to  the 
mechanic's  lien  priority  upon  the  enhanced  value 
caused  by  sucli  additions,  repairs,  or  better- 
ments. 
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reality  solely  affects  the  remedy,  and  does 
not  thereby  substantially  alter  those  rights 
of  the  mortgagee  or  his  representatives  which 
existed  when  the  mortgage  was  made.  A 
mechanic's  lien  law  was  then  in  existence, 
and  the  mortgage  was  taken  subject  to  the 
Tight  of  the  legislature,  in  its  discretion,  to 
alter  that  law,  bo  long  as  the  alterations 
only  affected  the  means  of  enforcing  an  ex- 
isting lien,  while  not  in  substance  enlarging 
its  extent  or  unduly  extending  the  remedy  to 
the  injury  of  vested  rights.  So  long  as  those 
Tights  remain  thus  unaffected  the  subsequent 
statute  must  be  held  valid,  although  the  rem- 
edy be  thereby  to  some  extent  altered  and 
enlarged.  Looked  at  in  this  light,  the  legis- 
lation under  review  cannot  be  held  to  vio- 
late any  rights  of  the  plaintiff  in  error  pro- 
tected by  the  Constitution  of  the  United 
States. 

Section  655  of  the  old  act  provided  for 
the  lien,  and  gave  it  to  those  persons  who 
performed  labor  upon  or  furnished  materials 
for  a  building,  upon  complying  with  the  pro- 
visions of  the  chapter  (31) .  Section  666  pro- 
vided for  the  enforcement  of  the  lien  in  cer- 
tain cases,  and  granted  the  right  to  any  per- 
son having  a  lien  to  enforce  the  sale  of  the 
building,  and  to  the  purchaser  the  right 
to  remove  the  same  within  a  reasonable  time. 
These  two  sections  are  reproduced  in  sub- 
stantially the  same  language  in  the  act  of 
1887  (in  force  when  the  work  was  done), 
as  58  5460  and  5480  of  the  Compiled  Laws 

*  of  1887,  there  being  an  immaterial  addition 
g  in  i  5460  to  9  656,  whose  place  it  takes. 

•  •  By  the  law  of  1895,  which  was  in  force 
when  this  action  was  commenced,  the  old  f 
663  is  somewhat  elaborated  by  {  4788  of  the 
Revised  Code  of  that  year,  but  the  substance 
of  the  old  section,  so  far  as  the  facts  of  this 
case  touch  it,  remains  the  same  in  the  new 
section. 

Old  8  666  is  amended  by  i  4705,  Revised 
Code,  which  provides  more  in  detail  for  the 
carrying  out  of  the  provisions  of  the  old  sec- 
tion. The  old  section  itself  provided  for  tite 
enforcement  of  the  lien  which  was  given  by 
that  statute,  and  the  last  statute  it  must  be 
remembered  neither  created  nor  extended 
that  lien,  but  somewhat  amplified  the 
means  to  enforce  or  discharge  it.  By 
this  alteration  the  prior  statute  was  not 
altered  to  the  disadvantage  of  the  owner  or 
his  mortgagee  in  regard  to  those  rights  which 
the  person  furnishing  the  materials  or  per- 
forming the  labor  had  under  such  prior  stat- 
ute. In  that  prior  statute  it  was  provided 
that  the  lien  for  the  work  done  or  materials 
furnished  should  attach  to  the  buildings, 
erections,  or  improvements  for  which  they 
were  furnished  or  done  in  preference  to  any 
prior  lien  or  encumbrance  or  mortgage  upon 
the  land  upon  which  the  same  was  erected 
or  put,  ana  any  person  enforcing  such  lien 
was  granted  the  right  to  have  the  building, 
erection,  or  other  improvement  sold  under  exe- 
cution, and  the  purchaser  had  the  right  to 
remove  the  same  within  a  reasonable  time. 

By  the  last  act  (§  4795)  the  same  right 
still  exists;  the  building  may  be  sold  sepa- 
rately and  the  purchaser  may  remove  the 


same.  There  is  added,  however,  the  further 
provision  which  permits  the  court  for  the 
best  interests  of  all  the  parties  to  sell  the 
land  and  the  improvements  together,  and 
after  ascertaining  the  separate  values  of  the 
land  and  of  the  building,  provision  is  made 
for  the  distribution  of  the  proceeds  of  the 
sale  so  as  to  secure  to  the  prior  mortgage 
or  other  lien  priority  upon  the  land,  and  to 
the  mechanic's  lien  priority  upon  the  build- 
ing into  which  his  labor  or  materials  have 
entered. 

True  it  is  that  the  property  was  sold  under 
the  foreclosure  when  there  was  no  right  to 
sell  the  land  in  connection  with  the  build* 
ing  for  the  purpose  of  paying  the  liens  on 
the  latter.  The  liens  on  the  building,  is 
however,  were  there,  and  the  building 8 
•eould  be  sold  and  removed  to  pay  the  amount* 
thereof,  and  under  the  foreclosure  the  pur- 
chaser bought  subject  to  that  existing  right. 
He  thus  obtained  a  title  under  which  his 
building  could  be  sold  from  under  him  and 
removed  from  the  land.  Under  the  amend- 
ed statute  the  court  may  sell  all  the 
property,  land,  and  building  together,  and 
return  to  the  owner  the  value  of  the  land 
and  the  surplus  arising  from  the  building 
after  payment  of  the  liens.  As  the  liens 
were  in  existence  when  the  mortgage  was 
foreclosed,  we  think  the  purchaser  took  title 
subject  to  the  right  of  the  legislature,  in 
making  a  reasonable  and  proper  amendment 
of  the  Taw,  to  provide  in  foreclosing  the  liens, 
for  the  sale  of  the  whole  property  and  the 
return  to  the  owner  of  the  lot  of  the  full 
value  thereof  in  money,  instead  of  allowing 
him  to  keep  the  lot  and  have  the  building 
thereon  sold  and  removed.  The  plaintiff  is 
error's  property  was  already  in  the  grasp 
of  the  statute  creating  the  liens  when  the 
mortgage  was  foreclosed,  and  that  fact  is  the 
material  one  for  consideration  with  refer- 
ence to  the  statute  and  it*  amendment 

The  plaintiff  in  error  asserts  that  this 
change  in  the  law  rendered  the  mortgage 
security  less  valuable,  and  that,  therefore, 
it  impaired  the  obligation  of  the  contract 
and  was  void.  This  is  mere  assertion,  and 
we  do  not  assent  to  its  correctness.  A  mort- 
gage which  is  already  subject  to  the  right 
of  subsequent  lienors,  who  furnish  materials 
or  labor  in  the  erection  of  a  building,  to  sell 
the  same  and  have  it  removed  for  the  pay- 
ment of  the  liens,  is  not  in  our  judgment  re- 
duced in  value  by  the  provision  contained  in 
the  amendment  under  consideration. 

Some  reference  has  been  made  to  a  de- 
cision of  the  supreme  court  of  North  Dakota, 
decided  before  the  foreclosure  of  the  mort- 
gage, and  it  has  been  said  that  it  is  therein 
decided  that  5  5480  of  the  Compiled  Laws 
of  1887,  which,  as  we  have  stated,  is  identical 
with  §  606  of  chap.  31,  above  mentioned  (in 
force  when  the  mortgage  was  executed) ,  does 
not  give  any  lien  as  against  a  mortgagee  or 
one  representing  him  in  a  case  like  this,  be- 
cause such  lien  could  not  be  enforced  with- 
out a  demolition  of  the  building,  and  in  such 
case  no  lien  is  given,  while  by  the  latest  stat- 
ute it  is  asserted  that  the  hen  is  given,  and 
also  an  effective  means  of  enforcing  it  In 
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'brief,  it'is  urged  that  a  lien  ia  given  by  the 
last  statute  as  against  a  mortgagee  or  his 
representative,  in  a  case  where  it  did  not 
exist  when  the  mortgage  was  made, 
as  the  supreme  court  of  the  state  decided, 
and  that  such  decision  had  been  given  when 
the  mortgage  was  foreclosed  and  the  property 
bid  in  by  the  mortgagee  and  then  assigned 
to  the  plaintiff  in  error,  and  it  is  claimed 
that  the  subsequent  statute  giving  the  lien 
was  a  clear  violation  of  the  contract  as 
against  the  plaintiff  in  error.  James  River 
Lumber  Co.  v.  Danner,  3  N.  D.  470,  57  N. 
W.  343,  is  the  authority  referred  to  for  this 
contention,  but  an  examination  of  the  facts 
and  the  opinion  of  the  court  therein  shows 
that  no  such  proposition  was  decided.  In 
that  case  there  was  a  mortgage  upon  the 
whole  of  the  property,  which  consisted  of  a 
lot  with  a  brewery  erected  thereon.  A  fire 
occurred  which  to  some  extent  damaged, 
without  destroying,  the  building.  It  was 
therefore  repaired,  and  for  the  materials  for 
such  repairs  and  for  the  labor  expended  on 
the  building  liens  were  filed,  and  the  claim 
was  made  that  they  were  liens  superior  to 
the  mortgage  thereon  at  the  time  the  ma- 
terials were  furnished  and  the  labor  per- 
formed. This  the  court  held  was  not  the 
true  construction  of  {  5480 ;  that  while  that 
section  gives  the  lienor  the  right  to  sell  the 
building  and  the  purchaser  the  right  to  have 
it  removed,  yet  no  authority  was  given  to 
sell  the  entire  building  to  pay  the  lien  of 
one  who  had  only  repaired  it  while  a  record- 
ed mortgage  existed  against  the  land  at  the 
time  he  made  the  repairs.  It  was  said  that 
a  lien  for  repairs  upon  a  building  covered 
by  a  mortgage  at  the  time  of  the  repairs 
would  not  justify  a  sale  and  removal  of  the 
building  as  against  such  mortgage;  that 
priority  of  lien  was  given  in  cases  where  the 
whole  erection  might  be  sold  and  removed 
without  unlawfully  encroaching  upon  the 
right  of  the  mortgagee  of  the  land,  and  that 
a  priority  of  lien  existed  only  when 
a  new  structure  had  been  put  upon 
the  land  subsequently  to  the  execu- 
tion of  the  mortgage,  and  one  who 
claimed  a  prior  lien  must  have  contributed 
to  the  erection  of  such  building  by  the  fur- 
nishing of  materials  or  the  doing  of  work. 
And  the  court  further  held  that  as  the  work 
.on  the  partially  destroyed  building  was  not 
•  begun  until  some  time  after  the  recording 
of  the  mortgage  on  the*whole  property,  the 
lienor  could  not  procure  a  sale  of  the  whole 
building  and  give  to  the  purchaser  the  right 
to  remove  it,  and  as  this  could  not  be  done 
as  against  the  mortgagee,  the  priority  of 
lien  did  not  exist.  The  court,  however, 
recognizes  in  terms  the  existence  of  a  lien 
under  that  statute,  when  a  new  structure  has 
been  put  upon  the  land  subsequently  to  the 
execution  of  the  mortgage,  if  the  person 
claiming  the  lien  has  contributed  to  the  erec- 
tion of  the  building  by  furnishing  materials 
therefor  or  performing  labor  thereon. 

In  this  oase,  the  building  did  not  exist  at 
the  time  the  mortgage  was  executed,  and  the 
liens  were  filed  to  secure  payment  for  the 
materials  used  in  its  construction  and  the 
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labor  performed  upon  it,  and  no  decision  of 
the  supreme  court  of  North  Dakota  has  been 
called  to  our  attention  holding  that  under 
such  circumstances  there  would  not  have 
been  a  lien  upon  the  building  in  favor  of 
the  mechanics  and  prior  to  that  of  the  mort- 
gage executed  before  its  erection.  In  such 
case  as  this  it  is  clear  that  under  the  act 
in  force  when  the  mortgage  was  executed  and 
when  the  labor  was  performed,  a  lien  on  the 
building  was  created  by  virtue  of  that  act, 
and  that  the  building  could  have  been  sold 
under  it  and  the  purchaser  would  have 
had  the  right  to  remove  it  notwithstanding, 
in  order  to  do  so,  he  would  have  been  com- 
pelled to  demolish  the  entire  building. 

One  of  the  amendments  contained  in  the 
last  statute,  which  provides  a  means  for  the 
enforcement  of  a  lien  by  the  sale  of  the  whole 
premises  in  the  case  of  repairs  upon  a  build- 
ing already  covered  by  a  mortgage,  was 
probably  passed  because  of  the  above  deci- 
sion of  the  Dakota  court,  and  we  need  not 
concern  ourselves  as  to  its  validity,  because 
the  plaintiff  in  error  does  not  occupy  such 
a  position  as  to  enable  it  to  raise  that  ques- 
tion, the  whole  building  in  this  case  having 
been  erected  subsequently  to  the  mortgage. 
The  same  may  be  said  as  to  any  question 
which  might  upon  other  facts  be  raised  be- 
cause of  the  cutting  off  of  an  existing  mort- 
gage not  yet  due  and  the  (claimed)  impair- 
ment of  the  obligation  of  a  contract  by  the 
sale  of  the  premises  under  the  provisions  of 
the  amended  statute. 

The  mortgage  in  this  case  was  past  due  as 
and  had  been  foreclosed  and  the  land  soldg 
in  1894,  subject  to  the  lien  on  the* building* 

Srovided  by  the  statute  then  in  existence. 
>ne  who  does  not  belong  to  the  class  that 
might  be  injured  by  a  statute  cannot  raise  the 
question  of  its  invalidity.  Albany  County 
Hupers.  v.  Stanley,  105  U.  S.  305,  26  L.  ed. 
1044;  Clark  v.  Kansas  City,  176  U.  8.  114, 
118,  44  L.  ed.  392,  396,  20  Sup.  Ct  Rep. 
274;  Lampasas  r.  Bell,  180  TJ.  8.  276,  283, 
ante,  368,  21  Sup.  Ct  Rep.  368. 

The  amendments  to  the  old  I  667,  relating 
to  the  bringing  of  such  an  action  as  this,  are 
simply  of  the  same  nature  as  those  above  dis- 
cussed, amplifying  to  some  extent,  but  not 
materially,  the  powers  of  the  court  as  to  the 
remedy. 

The  decision  of  the  main  question  in  this 
case  is  fatal  to  the  righto  claimed  by  the 
plaintiff  in  error,  and  the  judgment  must 
therefore  be  affirmed. 


(181  U.  &  668) 

BARBARA  CHAVEZ  DE  ARMIJO,  AppU 
v. 

JUSTO  K  ARMIJO. 

Appeal — from  supreme  court  of  territory — 
absence  of  findings  and  bill  of  exceptions. 

In  the  absence  of  any  findings  by  the  supreme 
court  of  a  territory,  and  of  anything  In  the 
nature  of  a  bill  of  exceptions,  there  Is  noth- 
ing on  which  to  base  a  reversal  of  the  lodg- 
ment In  the  case  on  appeal  to  the  Supreme 


Digitized  by 


Google 


708 


21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


Court  of  the  United  States,  and  the  Judg- 
ment mart  therefore  be  affirmed. 

[No.  243.] 

Argwd  April  16,  IT,  1901.   Decided  May 
13,  1901. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  New  Mexico 
to  review  a  decision  affirming  a  judgment  in 
an  action  for  the  recovery  of  money  for  serv- 
ices. Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  3.  H.  McGowan  for  appellant. 
Mr.  Neill  B.  Field  for  appellee. 

Mr.  Justice  PecUuim  delivered  the  opin- 
Qlon  of  the  court: 

S  This  action  was  commenced  on  February 
?  13,  1397,  by  the  Appellee  Justo  R.  Arniijo 
against  the  appellant,  in  the  district  court 
of  Bernalillo  county,  in  the  territory  of  New 
Mexico,  for  the  purpose  of  recovering  the 
sum  of  $9,434.44  as  a  balance  due  for  serv- 
ices rendered  during  the  five  years  prior  to 
January  1,1897.  Thedefendant  filedapleaof 
the  general  issue  and  also  one  of  set-off.  There- 
after the  defendant  moved  to  refer  the  case 
to  a  referee  on  the  ground  that  the  trial  of 
the  action  would  involve  the  taking  of  a 
long  account,  and  the  motion  was  granted 
over  the  objection  of  the  plaintiff.  A  trial 
was  had  before  the  referee,  who  on  August 
18,  1898,  filed  his  report  in  the  clerk's  of- 
fice recommending  judgment  in  favor  of  the 
plaintiff  for  $6,097.92  and  costs.  The  de- 
fendant filed  exceptions  to  the  referee's  re- 
port on  September  2,  1S98,  and  on  the  15th 
day  of  that  month  the  exceptions  were  over- 
ruled, the  findings  of  the  referee  adopted  as 
the  findings  of  the  court,  and  judgment  ren- 
dered for  $6,097.92,  with  interest  and  costs. 

The  defendant  then  sued  out  a  writ  of 
error,  and  also  appealed  from  the  judgment 
to  the  supreme  court  of  the  territory.  For 
the  purpose  of  a  review  in  that  court  the  de- 
fendant annexed  to  the  judgment  roll  a  paper 
purporting  to  contain  certain  evidence  taken 
on  the  trial  before  the  referee,  but  the  same 
was  not  authenticated  in  any  manner,  either 
by  the  certificate  of  the  stenographer  who 
took  the  testimony,  or  by  the  referee,  or  by 
the  judge  of  the  court  in  which  the  trial  was 
had.  No  compliance  with  the  territorial 
law  or  with  the  rules  of  the  court  relating  to 
the  authentication  of  testimony  appears  by 
the  record.  There  was  no  bill  of  exceptions 
incorporating  therein  the  testimony,  and  no 
bill  was  ever  signed  by  any  judge,  but,  on 
the  contrary,  the  record  shows  that  the 
judge  declined  and  refused  to  sign,  seal,  or 
settle  the  bill  of  exceptions,  and  it  was  then 
stated  in  the  alleged  bill  that  the  defendant 
excepted  to  such  action  of  the  court.  This 
is  all,  so  far  as  the  record  shows,  that  the  de- 
fendant did  towards  procuring  a  bill  of  ex- 
ceptions to  be  signed. 

It  may  be  surmised  that  the  court  refused 
to  sign  the  proposed  bill  of  exceptions  be- 
cause of  the  recital  which  preceded  the  com- 
mencement of  the  testimony,  in  which  it  was 


stated  that  the  evidence  thereafter  set  outg 
was  all  the  e\ idencef introduced  and  received* 
on  the  trial  of  the  cause,  while  the  evidence 
thus  certified  omitted  all  mention  of  the  ex- 
hibits which  were  offered  and  received  in 
evidence  by  the  referee,  and  to  which  atten- 
tion was  directed  by  him  in  his  report,  and 
upon  which  his  report  was  to  some  extent 
based.  The  proposed  bill  contained  nothing 
but  the  oral  evidence  alleged  to  have  been 
given  on  the  trial  of  the  cause  before  the 
referee.  Whatever  may  have  been  the  rea- 
son, the  fact  is  that  the  bill  of  exceptions 
was  not  signed  or  in  any  manner  authenti- 
cated by  the  judge  of  the  court  or  by  the  ref- 
eree, or  even  by  the  stenographer  taking  the 
evidence.  Although  exceptions  to  the  report 
of  the  referee  seem  to  have  been  filed  and 
those  exceptions  overruled  by  the  court  in 
ordering  judgment  upon  the  report  of  the 
referee,  the  defendant  never  mads  any  mo- 
tion for  a  new  trial. 

After  the  writ  of  error  was  sued  out  and 
the  appeal  taken  to  the  supreme  court  of  the 
territory,  counsel  for  the  plaintiff  in  that 
court  moved  to  strike  from  the  transcript 
filed  such  part  thereof  as  purported  to  set 
forth  the  evidence  adduced  on  the  hearing 
of  the  cause  sought  to  be  reviewed,  and  to 
affirm,  with  damages  for  the  delay,  the  judg- 
ment of  the  trial  court,  and  to  enter  judg- 
ment in  this  (territorial)  court  against  the 
appellant  for  the  reasons  stated  by  htm  in 
such  motion,  among  which  was  that  no  mo- 
tion for  a  new  trial  had  been  made  below. 
Thereafter  the  court  decreed  that  the  motion 
of  the  defendant  in  error  and  appellee  to  af- 
firm the  judgment  on  the  ground  that  no 
motion  for  a  new  trial  was  filed  in  said 
cause,  and  to  enter  the  same  against  the  ap- 
pellant and  the  sureties  on  her  supersedeas 
bond,  should  be  sustained  and  the  rest  of 
the  motion  overruled,  and  thereupon  the 
judgment  was  affirmed  against  the  appellant 
and  the  sureties  on  her  supersedeas  bond, 
together  with  the  costs  of  the  supreme  court. 
Judgment  having  been  entered,  the  defend- 
ant appealed  therefrom  to  this  court. 

After  the  appeal  was  taken  application 
was  made  on  the  part  of  the  appellant  to 
the  supreme  court  of  the  territory  to  find 
the  facts  in  accordance  with  the  require- 
ments of  the  act  of  Congress,  and  the  court 
denied  such  application,  and  ordered  it  to 
be  certified  here  that,  for  the  reasons  dis-n 
closed  by  the  judgment,  that  court  was  un-g 
able  to  find  the  facts,  the  appeal  »uot  hav-* 
ing  been  perfected  in  such  manner  as  to 
bring  them  before  that  court,  and  this  denial 
was  certified  by  its  chief  justice.  The  su- 
preme court  decided  that  in  order  to  bring 
before  it  the  facts  in  a  case  tried  before  a 
court  or  referee  it  was  necessary  that  a  mo- 
tion for  a  new  trial  should  be  made  in  the 
court  below,  and  if  such  motion  were  not 
made  the  facts  in  the  cose  were  not  brought 
before  the  appellate  court  on  the  writ  of  er- 
ror or  appeal. 

This  matter  of  practice  in  the  courts  of 
the  territory  is  based  upon  local  statutes  and 
procedure,  and  we  are  not  disposed  to  review 
the  decision  of  the  supreme  court  in  such 
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case.  Sweeney  v.  Lomme,  22  Wall.  208, 
22  L.  ed.  727.  Our  jurisdiction  to  re- 
view judgment*  of  territorial  courts  is 
found  in  the  statute  approved  April  7,  1874, 
chapter  80,  entitled  "An  Act  Concerning  the 
Practice  in  Territorial  Courts,  and  Appeals 
Therefrom."   18  Stat,  at  L.  27. 

In  cases  not  tried  by  a  jury  the  reoord  is 
brought  before  us  by  appeal,  and  on  that  ap- 
peal the  act  provides  that,  "instead  of  the 
evidence  at  large,  a  statement  of  the  facts  of 
the  case  in  the  nature  of  a  special  verdict, 
and  also  the  rulings  of  the  court  on  the  ad- 
mission or  rejection  of  evidence  when  except- 
ed to,  shall  be  made  and  certified  by  the 
court  below,  and  transmitted  to  the  Supreme 
Court,  together  with  the  transcript  of  the 
proceedings  and  judgment  or  decree,"  etc. 

This  statute  constitutes  our  only  right  of 
review  on  appeals  from  the  territorial 
courts.  Apache  County  v.  Barth,  177  U.  S. 
538,  641,  44  L.  ed.  878,  879,  20  Sup.  Ct  Rep. 
718;  Orayson  v.  Lynch,  163  U.  S.  488,  473, 
41  L.  ed.  230,  232,  16  Sup.  Ct.  Rep.  1064. 

In  the  absence  of  any  findings  t>y  the  su- 
preme court  of  the  territory,  and  also  being 
without  anything  in  the  nature  of  a  bill  of 
exceptions,  we  have  nothing  on  which  to  base 
a  reversal  of  the  judgment  in  this  case.  The 
refusal  of  the  supreme  court  to  make  findings 
is  justified  by  its  certificate  that  the  facts 
were  not  before  it.  The  report  of  the  ref- 
eree authorized  the  judgment  that  was  en- 
tered, and  there  is  nothing  whatever  in  the 
record  to  show  that  any  error  has  been  com- 
mitted in  the  trial  of  the  case.  The  judg- 
ment is  therefore  affirmed. 


(181  U.  S.  409) 

PUT  IN-BAY  WATERWORKS,  LIGHT,  ft 
RAILWAY  COMPANY,  Appt, 
v. 

CHARLES  W.  RYAN  and  William  J. 
Ryan,  Partners  as  Arbuckle,  Ryan,  ft 
Company,  et  al. 

Courts — conflict  of  jurisdiction — of  state 
and  Federal  court* — sufficiency  of  amount 
in  controversy. 

1.  A  replevin  salt  In  a  state  court,  affect- 
ing only  certain  articles  of  personal  property, 
and  arising  out  of  a  controversy  between  a 
railway  company  and  Its  vice  president,  can- 
not draw  Into  the  Jurisdiction  and  control  of 
that  court  the  railroad  and  franchises  of  the 
railway  company,  so  as  to  preclude  creditors 
of  the  company  from  Instituting  proceedings 
In  a  Federal  court. 

2.  The  Jurisdiction  of  a  Federal  court  In  a 
controversy  between  citizens  of  different 
states.  In  which  the  matter  in  dispute  Is  al- 
leged to  be  over  the  sum  or  value  of  $2,000, 
Is  not  terminated  by  ex  parte  affidavits  deny- 
ing that  the  property  Is  of  the  valne  alleged, 
unless  this  fact  Is  made  to  appear  to  the 
satisfaction  of  the  court. 

[No.  332.] 

Submitted  February  S3,  1901.    Decided  May 
IS,  1901. 


A PPEAL  from  a  decre  of  the  Circuit  Court 
of  the  United  States  for  the  Northern 

District  of  Ohio  on  a  certificate  of  a  ques- 
tion of  jurisdiction.   Jurisdiction  sustained. 

o 

Statement  by  Mr.  Justice  Shir  as  i  * 
*  In  September  1892,  the  Electric  Supply* 
Company,  a  corporation  and  citizen  of  the 
state  of  Connecticut,  filed  in  the  circuit  court 
of  the  United  States  for  the  northern  district 
of  Ohio  a  bill  of  complaint  against  the  Put- 
in-Bay Waterworks,  Light,  &  Railway  Com- 
pany, a  corporation  and  citizen  of  the  state 
of  Ohio.  It  was  alleged  in  the  bill  that  the 
plaintiff  company  had,  in  June,  1872,  sold 
and  delivered  to  the  defendant  company  cer- 
tain materials  and  supplies  to  be  used  in  the 
erection  of  the  lighting  apparatus,  power- 
house, station,  and  railway  of  the  defendant, 
of  the  value  of  $2,787.04,  and  that  said  sup- 
plies and  material  were  used  in  the  construc- 
tion of  the  lighting  apparatus  and  railway 
of  said  defendant,  situated  in  Put-in-Bay 
island,  in  Ottawa  county,  Ohio,  and  that  the 
entire  amount  of  said  claim  was  due  and  un- 
paid. 

The  bill  further  alleged  that  on  September 
7,  1SI'2,  the  plaintiff  company  had  filed  with 
the  recorder  of  Ottawa  county  an  affidavit 
containing  an  itemized  statement  of  the 
amount  and  value  of  the  materials  and  sup- 
plies furnished  under  said  contract  of  sale, 
with  a  statement  of  the  account  and  terms 
of  payment  to  be  made  thereunder  and  a  de- 
scription of  the  premises  upon  which  said 
lighting  apparatus  and  railway  were  located, 
which  said  statement  and  all  connected 
therewith  were  duly  recorded  by  said  record- 
er in  a  book  kept  for  that  purpose;  that  the 
plaintiff  has  a  lien  on  the  premises  and  all 
the  property  of  defendant  company  from  the 
7th  day  of  June,  1892,  for  the  amount  due 
with  interest;  and  that,  in  the  premises,  the 
plaintiff  was  entirely  without  remedy  accord- 
ing to  the  strict  rules  of  the  common  law, 
and  could  only  have  relief  in  a  court  of 
equity,  where  matters  of  such  a  nature  were 
properly  cognizable  and  reviewable. 

The  bill  further  alleged  that  the  Railway 
Equipment  Company,  a  corporation  and  cit- 
izen of  the  state  of  Illinois;  John  Arbuckle, 
Charles  Ryan,  and  W.  J.  Ryan,  citizens  ofjj 
the  state  of  Ohio;  James  K.  Tillotson,  a  J1 
citizen  of  the  state  of  Ohio;*  the  Cleveland 
Electrical  Manufacturing  Company,  a  cor- 
poration and  citizen  of  the  state  of  Ohio ;  the 
Industrial  &  Mining  Guaranty  Company,  a 
corporation  and  citizen  of  the  state  of  New 
York;  John  P.  Carrothers,  a  citizen  of  the 
state  of  New  York:  and  H.  H.  Warner,  a 
citizen  of  the  state  of  New  York. — claimed  to 
have  some  interest  in  the  premises  upon 
which  the  plaintiff  claimed  the  aforesaid 
lien:  and  the  bill  prayed  that  each  of  said 
parties  should  be  required  to  appear  and  set 
up  their  respective  claims,  or  be  forever 
barred  from  setting  up  the  same  against  the 
plaintiff.  The  bill  prayed  for  an  account 
with  the  defendant  company,  and  for  a  de- 
cree of  sale  of  said  premises,  etc. 

On  September  10,  1892,  an  answer  and 
cross  bill  were  filed  by  J.  K.  Tillotson.  In 
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this  cross  bill  it  was  alleged  that  said  Til- 
lotBon  had  built  and  equipped  the  railroad 
of  the  defendant  company,  and  had  received 
in  payment  therefor  the  stock  of  said  com- 
pany and  mortgage  bonds  to  the  amount 
of  $125,000;  that  he  had  contracted  with 
John  P.  Carrothers  and  H.  H.  Warner, 
as  owners  and  controllers  of  the  industrial 
ft  Mining  Guaranty  Company  of  New  York 
(named  as  defendants  in  the  bill  of  com- 
plaint), to  sell  and  dispose  of  said  stock 
and  bonds,  but  that  said  Carrothers  and 
Warner  had  not  sold  or  accounted  for  the 
said  stock  or  bonds,  but  that  said  Carrothers, 
claiming  to  be  the  owner  of  the  capital  stock 
of  said  defendant  company,  had  elected  him- 
self president  thereof,  and  had  taken  posses- 
sion of  said  railroad,  etc.  It  was  thereupon 
prayed,  in  said  cross  bill,  that  a  restraining 
order  should  be  issued  against  said  Carroth- 
ers and  Warner  and  the  said  Industrial  ft 
Mining  Guaranty  Company,  forbidding  them, 
during  the  pendency  of  this  suit,  from  sell- 
ing or  disposing  of  said  stock  and  bonds, 
and  that  the  court  should  appoint  a  receiver 
to  take  charge  and  custody  of  the  railway 
and  property  in  plaintiff's  bill  of  complaint 
described,  with  instructions  to  care  for  and 
operate  the  same  under  the  order  of  the 
court,  and  as,  in  the  judgment  of  the  court, 
might  be  for  the  interest  of  all  parties  con- 
cerned. 

Thereupon,  on  September  10,  1802,  a  sub- 
poena was  issued  summoning  said  Carroth- 
a  erg,  Warner,   and  the  Industrial  ft  Mining 
^  Guaranty  Company  to  appear  and  answer 
•  said  cross'bill.   On  the  same  day  a  tempo- 
rary restraining  order  was  issued  against 
said  Carrothers  and  Warner  as  prayed  for 
in  the  cross  bill,  and  one  L.  S.  Baumgardner 
was  appointed  receiver,  who  gave  a  bond  as 
such  receiver  in  form  and  amount  approved 
by  the  United  States  district  judge. 

The  United  States  marshal  made  return 
that  he  had  served  the  restraining  order  and 
subpoena  on  said  John  P.  Carrothers,  and 
that  said  H.  H.  Warner  and  the  Industrial 
ft  Mining  Guaranty  Company  were  not 
found. 

Subsequently,  on  September  26,  1802,  the 
Put-in-Bay  Waterworks,  Light,  ft  Railway 
Company  filed  an  answer  to  the  bill  of  com- 
plaint, admitting  that  on  June  7,  1802,  the 
defendant  had  entered  into  a  contract  with 
the  complainant  company,  whereby  the  lat- 
ter company  was  to  sell  and  deliver  certain 
materials  to  be  used  in  the  construction  of 
defendant's  railway  in  Ottawa  county,  Ohio. 
The  said  answer  contained  the  following  al- 
legations: 

"This  defendant  says  that  it  1b  not  true 
that  Exhibit  'A'  attached  to  complainant's 
bill  contains  a  true  and  correct  statement  of 
the  material  so  sold  by  the  complainant  to 
this  defendant  as  aforesaid.  And  it  is  not 
true  that  all  of  said  supplies  and  materials 
contained  in  said  Exhibit  'A'  were  used  in 
the  construction  of  the  said  railway.  But, 
on  the  contrary,  this  defendant  says  that  a 
large  part  of  said  materials  were  sold  and 
delivered  to  said  J.  K.  Tillotson,  defendant, 
for  the  purpose  of  being  used,  and  which 


were  used,  in  the  construction  of  certain 
property  known  as  Hotel  Victory  on  South 
Bass  island.  This  defendant  say*  that  it 
is  not  true  that  the  material  sold  to  this 
defendant  by  said  complainant  as  aforesaid 
were  of  the  value  of  $2,787.04,  as  set  forth 
in  said  Exhibit  'A,'  but  on  the  contrary  this 
defendant  is  informed  and  believes,  and  so 
states  the  fact  to  be,  that  the  material  so 
sold  by  said  complainant  to  this  defendant, 
through  its  vice  president,  the  defendant 
Tillotson,  for  the  purpose  of  being  used  in 
the  construction  of  said  railway,  and  which 
were  so  used,  amounted  in  value  to  about 
the  sum  of  $700,  and  no  more.  .  .  .  This 
defendant  further  says  that  the  said  com- 
plainant, when  it  sold  the  said  Tillotson  then 
material  set  forth  in  Exhibit  'A'  of  said  com- 5 
plaint,  well  knew  that  a*large  part  of  said* 
material  was  so  sold  and  delivered  for  the 
purpose  of  being  used,  and  were  used,  in  the 
construction  of  Hotel  Victory,  of  which  the 
said  Tillotson  was  president,  and  which  had 
no  connection  whatever  with  this  defendant's 
railroad.  And  this  defendant  alleges  that 
said  complainant,  at  the  request  of  said  Til- 
lotson, procured  a  lien  to  be  filed  with  the 
recorder  of  Ottawa  county  against  this  de- 
fendant's property,  on  the  day  previous  to 
the  filing  of  the  complainant's  complaint 
herein,  and  for  the  entire  amount  of  the  ma- 
terial sold  to  this  defendant  and  also  sold  to 
said  Tillotson  for  the  use  of  said  Hotel  Vie- 
tory.  And  said  lien  was  so  filed  by  sold  com- 
plainant at  the  request  of  said  Tillotson,  for 
said  amount,  and  for  the  express  purpose  of 
instituting  this  action  in  this  court. 

"And  this  defendant  prays  that  this  hon- 
orable court  may  take  an  account  of  material 
sold  by  complainant  to  and  for  the  use  of 
the  defendant,  to  be  used  in  the  construc- 
tion of  said  railway,  and  the  amount  of  said 
material  so  sold,  which  has  actually  been 
used  in  the  construction  thereof.  And  that 
the  court  may  determine  the  value  of  said 
material  so  sold  to  and  used  by  this  defend- 
ant, and  the  actual  amount  of  the  lien  which 
said  complainant  has  on  account  thereof 
against  the  property  of  this  defendant." 

On  September  26,  1802,  the  Put-in-Bay 
Waterworks,  Light,  ft  Railway  Company  filed 
an  answer  to  the  cross  bill  of  Tillotson,  ad- 
mitting some  and  denying  many  of  the  alle- 
gations thereof,  and  containing  the  follow- 
ing allegation: 

'"This  answering  defendant  further  says 
that  on  or  about  the  3d  day  of  September, 
1802.  the  said  defendant  Tillotson,  attempt- 
ing to  interfere  with  the  said  company  in 
the  operation  of  its  said  railway,  and  to  pre- 
vent the  said  company  from  the  peaceable 
enjoyment  of  its  said  property,  the  common 
pleas  court  of  Ottawa  county,  Ohio,  on  the 
petition  of  said  Put-in-Bay  Waterworks, 
Light,  ft  Railway  Company,  issued  a  re- 
straining order  enjoining  the  said  defendant 
James  K.  Tillotson  from  interfering  or  at- 
tempting to  interfere  in  any  manner  with 
the  said  company  in  the  operation  of  its 
railway,  and  which  said  restraining  order  is 
still  in  full  force  and  effect.'' 

It  also  appear*  that  the  defendant  com* 
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*  pany  sued  out  of  the*oourt  of  common  pleas 
a  writ  of  replevin  against  Tillotson,  but  it 
is  not  shown  what  the  property  levied  on 
was. 

Afterwards,  on  September  30,  1892,  the 
answer  and  cross  bill  of  Arbuckle,  Ryan,  ft 
Company,  who  had  been  named  as  defendants 
in  said  suit,  was  filed,  in  which  it  was,  among 
other  things,  alleged  that  said  firm  had  fur- 
nished a  large  amount  of  machinery  and  of 
labor  for  the  said  Put-in-Bay  Waterworks, 
Light,  &  Railway  Company,  which  went  into 
the  construction  of  said  railroad  and  power- 
house of  said  company,  on  which  there  was 
unpaid  and  due  to  the  said  Arbuckle,  Ryan, 
ft  Company  a  balance  of  $11,153.60,  and  for 
which  they  had  filed,  on  August  17,  1892, 
with  the  recorder  of  Ottawa  county,  Ohio,  an 
affidavit  and  itemized  account,  by  virtue  of 
which  proceeding  they  bad  obtained  a  lien 
upon  the  property  and  railroad  of  the  defend- 
ant, the  said  railroad  company.  They  there- 
fore prayed  for  an  account,  and  for  an  order 
directing  the  sale  of  the  said  property  and 
railroad,  and  for  the  payment  of  their  claim 
out  of  the  proceeds  of  such  sale. 

On  October  16,  1892,  L.  S.  Baumgardner, 
theretofore  appointed  receiver,  filed  a  peti- 
tion showing  cause  why  certain  expenditures 
incident  to  the  care  and  preservation  of  the 
railroad  and  its  property  since  they  had 
come  into  his  hands,  and  other  expenditures 
necessary  to  be  made,  required  him  to  raise 
a  sum  of  not  less  than  $5,000,  and  prayed 
for  leave  to  issue  receiver's  certificates  for 
that  purpose.  This  was  followed  by  an  order 
of  the  court  authorizing  the  receiver  to  issue 
certificates  to  the  amount  of  $5,000,  and  de- 
claring said  certificates  to  be  a  first  lien 
upon  all  the  property  of  said  railway  com- 
pany in  the  hands  of  said  receiver. 

Afterwards,  on  October  29,  1892,  a  motion 
to  discharge  the  receiver  was  made  on  behalf 
of  the  defendant  railway  company,  which 
was  accompanied  by  an  affidavit  of  J.  P.  Car- 
rothers,  as  president  of  said  company,  in 
which,  among  other  things,  it  was  stated 
that  on  September  3,  1892,  the  affiant,  as 
president  of  said  company,  was  compelled  to 
and  did  institute  replevin  proceedings  to  ob- 
tain possession  of  the  personal  properly  of 
said  company,  and  that  by  virtue  of  said 
js  action    the    property    of    said  company 

*  was   turned  over  to   affiant  as  president 

*  thereof,  excepting  »the  books,  papers, 
muniments  of  title,  and  certain  other  of 
the  personal  property  belonging  to  said  com- 
pany which  were  taken  away  and  secreted 
by  said  Tillotson;  and  that  said  railway  com- 
pany obtained  from  the  court  of  common 
pleas  of  Ottawa  county  a  restraining  order 
enjoining  Tillotson  from  interfering  with 
the  company's  peaceable  enjoyment  of  the 
possession  and  control  of  said  Put-in-Bay 
Waterworks,  Light,  &  Railway  Company,  its 
property  and  business,  such  order  to  take  ef- 
fect upon  the  plaintiff  giving  an  undertak- 
ing, as  provided  by  law,  in  the  sum  of 
$5,000,  to  the  satisfaction  of  the  clerk  of  said 
court. 

Afterwards,  on  November  12,  1892,  an  af- 
fidavit of  one  F.  S.  Terry,  as  manager  and 


attorney  of  complainant  company,  was  filed 
in  the  present  case,  in  which,  among  other 
things,  it  was  stated  that  the  Electric  Sup- 
ply Company  was  induced  to  include  all 
sums  due  for  material  furnished  for  use  of 
the  Hotel  Victory  Company  in  its  account 
against  said  railroad ;  that  the  amount  act- 
ually used  in  the  construction  of  the  Put-in- 
Bay  Waterworks,  Light,  ft  Railway  Com- 
pany amounted  to  $361.23;  that  the  balance 
of  said  material,  to  the  amount  of  $1,925.81, 
was  used  inside  of  said  Hotel  Victory;  that 
all  of  said  material  was  ordered  by  said  de- 
fendant Tillotson,  as  vice  president  of  said 
defendant  corporation,  and  was  charged  upon 
the  books  of  the  plaintiff  corporation  to  the 
said  Put-in-Bay  Waterworks,  Light,  ft  Rail- 
way Company. 

On  December  22,  1892,  the  court  overruled 
the  motion  to  dismiss  the  receiver  and  to 
modify  the  order  to  said  receiver  to  issue 
certificates;  and  an  order  was  made,  on  the 
further  petition  of  the  receiver,  allowing  him 
to  issue  additional  certificates  to  the  amount 
of  $5,000. 

On  January  20,  1893,  an  appeal  from  the 
decree  of  the  circuit  court  overruling  the  mo- 
tion to  discharge  the  injunction  ana  to  mod- 
ify the  order  authorizing  the  receiver  to  is- 
sue certificates,  and  retaining  jurisdiction, 
was  taken  by  the  Industrial  ft  Mining  Guar- 
anty Company,  a  corporation  of  New  Jersey, 
and  one  of  the  defendants  in  the  cause,  to 
the  circuit  court  of  appeals  for  the  sixth  cir- 
cuit; and,  on  June  22,  1893,  that  court  re-e 
versed  the  decree  of  the  circuit  court,  the  in-  $ 
junction  was  •dissolved,  and  the  cause  waa* 
remanded  to  the  circuit  court,  with  direc- 
tions for  further  proceedings  in  conformity 
with  the  opinion  of  the  circuit  court  of  ap- 
peals. 7  C.  C.  A.  471, 10  U.  S.  App.  196,  68 
Fed.  Rep.  732,  746. 

On  December  14, 1893,  the  circuit  court,  la 
pursuance  of  the  mandate  from  the  circuit 
court  of  appeals,  dissolved  the  injunction 
theretofore  granted  on  the  cross  bill  of  Til- 
lotson, and,  on  December  28,  1893,  appointed 
Irvin  Belford  a  special  master  commissioner 
for  the  purpose  of  examining  the  accounts  of 
the  receiver,  with  particular  reference  to  the 
disposition  made  by  him  of  the  proceeds  of 
the  certificates,  and  also  to  report  the  ex- 
penses found  by  the  master  to  have  accrued 
to  the  defendants,  or  any  of  them,  and  the 
reasonable  compensation  to  which  the  re- 
ceiver was  entitled,  etc 

On  March  31,  1894,  Irvin  Belford,  the  spe- 
cial master,  filed  his  report  in  the  circuit 
court,  in  which  he  found  that  the  receipts  of 
the  receiver  from  all  souroee  amounted  to  the 
sum  of  $12,230.90,  whereof  $8,776.10  were 
from  proceeds  of  receiver's  certificates,  and 
his  expenditures  amounted  to  the  sum  of 
$11,969.58,  leaving  a  balance  of  cash  on  hand 
of  $261.32.  The  master  further  found  that 
the  reasonable  compensation  to  which  the  re- 
ceiver was  entitled  was  $2,200;  of  which 
$1,200  were  for  his  personal  services,  and 
$1,000  for  his  attorney's  fees.  He  also  found 
that  the  expenses  and  costs  incurred  by  the 
defendant,  the  Industrial  ft  Mining  Guaran- 
ty Company,  consisting  principally  of  at- 


Digitized  by 


Google 


712 


21  SUPREME  COURT  REPORTER. 


Oct.  Term, 


torney's  fees,  amounted  to  the  sum  of  $8,795.- 
25. 

Subsequently,  on  June  12,  1894,  the  cir- 
cuit court  made  the  following  order: 

"This  day  this  cause  came  on  for  further 
bearing  upon  the  motion  of  the  Industrial 
ft  Mining  Guaranty  Company,  the  Put-in- 
Bay  Waterworks,  Light,  ft  Railway  Com- 
pany, and  John  P.  Carrothers,  to  dismiss 
this  cause  for  want  of  jurisdiction.  And  the 
court,  having  heard  the  evidence  and  the  ar- 
guments of  counsel,  and  being  now  fully  ad- 
vised in  the  premises,  does  grant  said  motion 
conditionally. 

"It  is  therefore  ordered,  adjudged,  and  de- 
weed  that,  upon  the  payment  into  court  of 
the  amount  due  on  the  certificates  issued  by 
hL.  S.  Baumgardner,  heretofore  appointed  re- 
3  ceiver  herein,  or  the  filing  herein  of  said  cer- 
•  tificates,  duly  paid  andfcanceled  on  or  before 
the  301  h  day  ox  June,  1894,  and  the  payment 
to  the  clerk  of  this  court  of  the  costs  in  this 
caae,  including  the  compensation  of  the  re- 
ceiver, which  is  now  taxed  at  the  sum  of 
$1,200.00,  and  the  compensation  of  receiver's 
counsel,  which  is  now  taxed  at  the  sum  of 
$1,000,  said  cause  be,  and  the  same  is,  here- 
by dismissed." 

On  December  5,  1894,  Arbuckle,  Ryan,  ft 
Company  moved  the  court  to  dismiss  the 
cause  in  compliance  with  the  order  previous- 
ly made  that  said  cause  be  dismissed  when 
the  receiver's  certificates  were  paid,  because, 
as  alleged,  that  said  certificates  have  been 
paid  in  full,  but  that  Walker  P.  Hall  and 
James  E.  Hutton,  the  holders  of  said  certifi- 
cates, have  failed  and  refused  to  bring  the 
same  into  court  to  have  them  canceled,  etc. 

On  March  1,  1895,  the  following  order  was 
entered : 

"This  cause  came  on  to  be  heard  on  the 
motion  of  Arbuckle,  Ryan,  ft  Company  to 
compel  the  holders  of  the  receiver's  certifi- 
cates heretofore  issued  under  the  orders  of 
this  court  herein  to  deliver  them  up  to  be 
canceled,  and  to  dismiss  said  cause;  the  or- 
der to  Walker  P.  Hall  and  James  E.  Hutton 
to  show  cause  why  said  receiver's  certificates 
should  not  be  canceled;  the  answer  of  Walk- 
er P.  Hall  to  said  citation  to  show  cause,  and 
the  evidence;  and  was  argued  by  counsel; 
and  the  court,  being  fully  advised  in  the 
premises,  finds  that  the  said  Walker  P.  Hall 
purchased  said  certificates  for  full  value  and 
in  good  faith,  relying  upon  the  orders  of  this 
court,  and  is  the  present  owner  and  holder 
thereof;  that  the  same  have  not  been  paid, 
nor  has  anything  been  paid  to  the  said  Walk- 
er P.  Hull  on  account  thereof,  and  that  they 
are  still  a  first  lien  upon  all  of  the  property 
and  franchises  of  the  defendant  company, 
the  Put-in-Bay  Waterworks,  Light,  ft  Rail- 
way Company,  and  that  said  cross  petition- 
ers are  not  entitled  to  have  said  cause  dis- 
missed until  said  receiver's  certificates  and 
expenses  and  the  costs  of  this  cause  are  paid 
in  full." 

On  October  5,  1895,  a  motion  was  made  by 
the  Put-in-Bay  Waterworks,  Light,  ft  Rail- 
way Company  to  dismiss  said  action,  and 
to  direct  the  receiver  theretofore  appointed 
to  forthwith  deliver  the  properly  of  the  com- 


pany in  his  possession  and  under  his  control,  J 
etc  ■* 
*  On  May  8,  1898,  Judge  H.  P.  Severens  en-* 

tered  an  order  fixing  May  14  for  the  hear- 
ing of  said  motion,  and  further  ordering  that 
any  other  party  or  parties  who  might  he  in- 
terested in  the  action  of  the  court  to  be 
taken  upon  said  motion  should  have  leave 
to  intervene  and  be  heard  at  said  hearing. 

On  June  4,  1896,  Judge  Severens  entered 
an  order  containing,  among  other  things,  the 
following: 

"I  am  further  of  the  opinion  that  the  mo- 
tion heretofore  made  upon  the  petition  of 
the  Put-in-Bay  Waterworks,  Light,  ft  Rail- 
way Company,  directing  the  receiver  to  sur- 
render the  property  in  his  hands  and  dis- 
missing the  suit,  should  be  denied,  my  opin- 
ion being  that  there  are  certain  charges  in- 
curred in  the  receivership,  the  extent  of 
which  is  not  now  determined,  which  must  be 
ascertained  and  satisfied  before  the  property 
can  be  released  and  the  case  dismissed,  even 
if  the  case  be  dismissed  and  the  property 
surrendered.  This  order,  however,  to  be 
without  prejudice  to  a  renewal  of  a  like  ap- 
plication and  motion  when  the  situation  of 
the  case  shall  be  ripe  for  a  dismissal." 

On  June  25,  1896,  the  defendant  company 
filed  another  petition,  renewing  its  motion 
that  the  receiver  should  be  directed  to  sur- 
render to  the  company  the  property  in  his 
possession,  which  petition  contained,  after 
certain  recitals,  the  following  paragraphs: 

"Your  petitioner  further  represents  that  it 
is  ready  and  willing  and  hereby  tenders  to 
the  court  a  good  and  sufficient  bond  for  the 
payment  of  all  charges  incurred  in  said  re- 
ceivership that  may  be  finally  determined  a 
first  and  prior  lien  upon  the  property  of 
your  petitioner. 

"Wherefore  your  petitioner  prays  that  an 
order  may  be  entered  in  this  cause  directing 
the  receiver  to  forthwith  deliver  to  your  pe- 
titioner all  of  the  property  of  your  petition- 
er of  every  kind  and  description  now  in  his 
custody  or  under  his  control  by  virtue  of  his 
appointment  as  receiver  aforesaid,  upon  the 
filing  by  your  petitioner  of  the  bond  herein- 
before tendered  and  the  approval  thereof  by 
the  court.  .  .  .  Your  petitioner  further 
prays  that  a  reference  be  had  for  the  pur- 
pose of  ascertaining  the  amount  of  the 
charges  incurred  by  the  receiver  herein  with  o 
particular  reference  as  to  the  disposition « 
made  by  the  reoeiver'of  the  proceeds  of  the* 
receiver's  certificates  heretofore  issued  in 
this  action,  the  purposes  for  which,  the  per- 
sons to  whom,  and  the  dates  the  same  were 
made:  that  said  reference  shall  include  the 
ascertainment  of  any  other  changes  made  in 
said  receivership  and  the  purposes  for  which 
the  same  were  created." 

Whereupon,  on  July  15,  1896,  Judge  Sev- 
erens entered  an  order  granting  the  railway's 
petition  for  restoration  of  property  upon 
piving  a  bond  of  $20,000,  to  be  approved  oy 
the  clerk  of  the  court,  for  the  use  and  benefit 
of  the  parties  who  might  hereafter  be  en- 
titled thereto,  and  providing  that  the  ob- 
ligors of  said  bond  should  bind  themselves  to 
secure  the  payment  of  all  charges  incurred 
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in  the  receivership  in  this  action,  including 
his  certificates  aforesaid,  which  might  final- 
ly be  determined  to  be  a  lien  upon  the  prop- 
erty of  said  railway  company,  and  should,  in 
giving  this  bond,  submit  themselves  to  the 
jurisdiction  of  the  court  to  the  end  that  the 
court  might  make  such  bond  effectual  for 
the  collection  of  said  charges  by  order  or  de- 
cree in  this  cause,  etc 

On  April  17,  1897,  the  following  order  was 
entered : 

"It  appearing  under  the  decree  entered 
herein  on  July  15,  1890,  providing  for  a  res- 
toration of  the  property  in  the  hands  of  the 
receiver,  L.  S.  Baumgardner,  heretofore  ap- 
pointed in  this  cause,  to  the  defendant,  the 
Put-in-Bay  Waterworks,  Light,  ft  Railway 
Company,  upon  the  said  company  filing  a 
bond  as  provided  in  said  decree,  and  further 
under  the  decree  of  January  0,  1897,  extend- 
ing the  time  for  the  filing  of  said  bond  to 
March  1,  1897,  that  said  defendant,  the  Put- 
in-Bay Waterworks,  Light,  ft  Railway  Com- 
pany, has  not  filed  said  bond:  Now,  there- 
fore, it  is  hereby  ordered  and  decreed  that 
the  said  decree  of  July  15,  1890,  be  and  it  is 
hereby  set  aside  and  held  for  naught." 

Several  further  motions  were  made  not 
necessary  now  to  mention,  and  finally  on 
January  31,  1898,  the  court  filed  an  opinion 
finding  that  there  was  not  a  sufficient  avail- 
able fund  in  the  hands  of  the  receiver  with 
which  to  satisfy  the  receiver's  certificates 
and  other  necessary  charges,  and  that  it  was 
necessary  to  sell  the  railroad  and  other  real 
estate  and  fixtures  belonging  to  the  works  of 

©  the  Put-in-Bay  Waterworks,  Light,  ft  Rail- 
way  Company,  in  order  to  raise  a  fund  nec- 

•  essary  tc*completely  satisfy  the  charges,  and 
accordingly  directed  notice  to  be  given  to  the 
several  intervening  parties. 

Pending  these  proceedings  the  Atlantie 
Trust  Company,  a  corporation  and  citizen  of 
the  state  of  New  York,  on  March  7,  1898, 
asked  and  obtained  leave  to  file  an  interven- 
ing petition  or  complaint  against  the  defend- 
ant railway  company,  wherein  it  was  alleged 
that  said  intervening  company  was  the  hold- 
er as  trustee  of  certain  bonds  of  said  railway 
company  aggregating  $125,000,  secured  by  a 
deed  of  trust  or  mortgage,  bearing  date  June 
10,  1892,  on  all  the  property,  railroad,  and 
franchises  of  said  railway  company;  that 
said  bonds  were  in  default  and  unpaid ;  and 
thereupon  prayed  that  said  mortgage  be  de- 
clared a  lien  on  said  property  and  be  fore- 
closed. 

On  November  21,  1898,  the  Put-in-Bay 
Waterworks,  Light,  ft  Railway  Company 
filed  a  demurrer  to  the  intervening  petition 
of  the  Atlantic  Trust  Company,  which  de- 
murrer was  on  January  31,  1899,  overruled. 

On  December  12,  1899,  the  circuit  court, 
Hon.  Horace  H.  Lurton,  circuit  judge,  and 
Hon.  Henry  7.  Severens,  present,  entered  an 
order  containing,  among  other  things,  the 
following: 

"It  appearing  to  the  court  that  there  has 
been  filed  in  this  cause  no  plea  or  answer  to 
the  intervening  petition  of  the  defendant  At- 
lantic Trust  Company,  or  to  its  amendment 
thereto,  and  that  each  and  every  of  the  de- 


fendants and  the  complainant  are  in  default 
thereof:  Now,  therefore,  on  this  12th  day 
of  December,  1899,  came  the  said  Atlantic 
Trust  Company,  by  it*  solicitors,  H.  Van 
Campen,  Jr.,  and  Swayne,  Hayes,  and  Tyler, 
and  on  its  motion  it  is  ordered  that  the  said 
intervening  petition  and  amendment  thereto 
be  taken  pro  confesao  as  to  all  parties  to 
this  action,  reserving,  however,  to  the  defend- 
ant, the  BodeQeld  Belting  Company,  without 
further  pleading  herein,  the  right  to  present 
for  the  further  consideration  of  the  court 
and  its  orders  thereon  all  or  any  question  as 
to  the  priority  of  the  lien  claimed  by  said 
the  Bodefield  Belting  Company  over  the  said 
lien  of  said  Atlantic  Trust  Company." 

And  thereupon,  on  the  same  day,  Iran* 
Belford  was  appointed  as  special  master  to* 
ascertain  and  report  the  number  and*owner<* 
ship  of  bonds  secured  by  said  mortgage,  and 
the  amount  of  principal  and  interest  due 
thereon. 

On  December  15,  1899,  the  circuit  court, 
present  Hon.  Horace  H.  Lurton,  circuit 
judge,  and  Hon.  Henry  F.  Severens,  district 
judge,  entered  the  following  decree  or  order 
of  sale: 

"It  being  made  to  appear  to  the  court  that 
there  is  now  past  due  and  unpaid  on  the  re- 
ceiver's certificates  heretofore  issued  under 
the  order  and  direction  of  the  court  in  this 
case  the  sum  of  $7,990.10,  which  amount  rep- 
resents the  balance  due  on  all  of  said  cer- 
tificates now  outstanding  up  to  this  date  and 
shall  bear  interest  hereafter  at  7  per  cent, 
all  of  which  certificates  have  been  deposited 
with  the  clerk  of  this  court,  and  which 
amount  and  the  costs  of  this  case  taxed  and 
taxable  against  the  defendant,  the  Put-in- 
Bay  Waterworks,  Light,  ft  Railway  Company, 

to  wit,  the  sum  of  $  ,  the  court  finds  are 

the  first  and  best  Hen  on  all  the  property 
of  the  said  defendant,  the  Put-in-Bay  Water- 
works, Light,  &  Railway  Company,  and  there 
being  no  income  or  moneys  available  in  the 
hands  of  the  receiver  sufficient  to  provide 
for  the  payment  of  said  certificates  and  costs, 
it  is  accordingly  ordered,  adjudged,  and  de- 
creed that  unless  said  defendant  or  some 
party  in  interest  pay  or  cause  to  be  paid  to 
the  clerk  of  this  court  the  amounts  so  as 
aforesaid  found  due  for  receiver's  certificate* 
and  the  costs,  as  aforesaid,  together  with  the 
sum  of  $15,033.44,  being  the  amount  due  as 
fouud  by  this  court  in  a  prior  order  in  this 
case  on  the  amended  intervening  petition  of 
Arbuckle,  Ryan,  ft  Company,  with  interest 
computed  to  the  date  of  this  decree,  and  the 
sum  of  $784.85,  being  the  amount  found  due 
in  a  prior  order  of  this  court  on  the  inter- 
vening petition  of  Barbour  ft  Starr,  with  in- 
terest computed  to  the  date  of  this  decree, 
and  the  sum  of  $480.88,  being  the  amount 
found  due  in  a  prior  order  of  this  court  on 
the  intervening  petition  of  the  Bodefield 
Belting  Company,  with  interest  computed  to 
the  date  of  this  decree,  within  thirty  days 
from  the  date  of  this  decree,  all  of  the  prop- 
erty of  the  defendant,  the  Put-in-Bay  Water- 
works, Light,  ft  Railway  Company,  herein- 
after more  specifically  described,  and  all  of 
the  right,  title,  and  interest,  and  equity  ol 


Digitized  by 


Google 


914 


21   SUPREME  COURT  REPORTER. 


Oot.  Term, 


g  redemption  of  said  defendant,  the  Put-ln- 
3  Bay  Waterworks,  Light,  ft  Railway  Com- 
•  pany,  and  each  and  every  party  to*this  action 
in  and  to  the  said  property  and  in  and  to  all 
property  which  has  since  the  date  of  the  fil- 
ing of  the  petition  herein  been  acquired  by 
said  the  Put-in-Bay  Waterworks,  Light,  A 
Railway  Company  or  by  the  receiver  ap- 
pointed by  this  court  or  which  may  hereafter 
be  acquired  prior  to  the  sale  hereinafter  pro- 
vided for,  shall  be  offered  for  sale  and  sold 
by  and  under  the  direction  of  Mathias  A. 
Smaller,  who  is  hereby  appointed  special 
master  for  the  purpose,  in  the  manner  here- 
inafter directed,  to  satisfy  the  amounts  due, 
as  aforesaid,  for  said  receiver's  certificates, 
and  costs,  and  also  to  satisfy  the  amounts 
found  due  as  aforesaid,  on  the  amended  in- 
tervening petition  of  Arbuckle,  Ryan,  & 
Company  and  the  intervening  petitions  of 
Barbour  ft  Starr  and  the  Bodefleld  Belting 
Company,  and  that  the  property  ordered  to 
be  sold  under  this  decree  shall  be  sold  in  ac- 
cordance with  the  course  and  practice  of  this 
court  at  public  sale  to  the  highest  bidder  for 
cash,  at  the  courthouse  of  Ottawa  county, 
Ohio,  at  Port  Clinton,  in  said  county,  being 
the  county  in  which  said  property  is  situate, 
and  that  notice  of  the  time  and  place  of  such 
sale  ahaJl  be  given  by  said  Mathias  A. 
Smalley,  special  master,  as  aforesaid,  by  ad- 
vertisement thereof  published  once  a  week 
for  at  least  four  weeks  prior  to  said  sale  in 
at  least  one  newspaper  printed,  regularly 
issued,  and  having  a  general  circulation  in 
said  Ottawa  county,  which  said  notice  shall 
describe  the  property  to  be  sold. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  said  special  master  in  making 
■uch  sale  shall  first  offer  for  sale  all  the 
right,  title,  and  interest  of  the  defendant,  the 
Put-in-Bay  Waterworks,  Light,  ft  Railway 
Company,  in  and  to  the  railroad,  so  called, 
of  the  said  defendant,  the  Put-in-Bay  Water- 
works, Light,  ft  Railway  Company,  including 
therein  the  line  of  railway  cars,  motors,  ap- 
paratus, tracks,  side  tracks,  switches,  turn- 
outs, poles,  wires,  and  other  apparatus,  to- 
gether with  the  franchises,  easement,  and 
rights  of  way  connected  therewith  or  appur- 
tenant thereto,  not  part  of,  however,  or  be- 
longing to  the  powerhouse  property,  so 
called,  hereinafter  described,  provided  that 
no  bids  for  said  above-described  property, 
when  thus  offered  separately,  shall  be  re- 
ceived for  less  than  a  sum  equal  to  the 
es  amounts  found  due,  as  aforesaid,  upon  re- 
JJceiver's  certificates,  and  the  costs  hereinbe- 
fore provided;  and  provided* further,  how- 
ever, and  it  is  hereby  ordered,  that  if  within 
thirty  days  from  the  date  of  this  decree  the 
said  defendant,  the  Put-in-Bay  Waterworks, 
Light,  4  Railway  Company,  or  any  party 
In  interest  herein,  pay  or  cause  to  be  paid 
to  the  clerk  of  this  court  the  amount  so,  as 
aforesaid,  found  due  on  said  receiver's  cer- 
tificates, together  with  the  costs  of  this  ac- 
tion, as  hereinbefore  adjudged,  then  said 
marshal  shall  not  expose  or  offer  for  sale 
under  this  decree  the  railroad  property  as 
above  described.  In  case  said  railroad  prop- 
erty, so  called  and  above  described,  shall  be 


separately  offered  for  sal*  under  the  above 
.terms  of  this  decree  and  the  amount  bid 
therefor  shall  equal  the  amount  of  said  re- 
ceiver's certificates  and  costs  aforesaid,  then 
said  special  master  shall  sell  the  aforesaid 
property  to  the  highest  and  best  bidder  there- 
for, and  thereupon  shall  next  offer  for  sale 
and  sell  to  the  highest  and  best  bidder  for 
cash  all  the  right,  title,  and  interest  of  the 
defendant,  the  Put-in-Bay  Waterworks, 
Light,  ft  Railway  Company,  in  and  to  the  re- 
mainder of  the  property  of  the  said  the  Put- 
in-Bay Waterworks,  Light,  ft  Railway  Com- 
pany, to  wit,  the  powerhouse  property,  so 
called,  being  lots  numbers  four  hundred  and 
seventy-one  ( 47 1 ) ,  four  hundred  and  seventy- 
two  (472),  four  hundred  and  seventy-three 
(473),  four  hundred  an  seventy-four  (474), 
and  four  hundred  and  seventy-five  (475)  of 
Victory  Park  addition,  in  Put-in-Bay  or 
South  Bass  island,  Ottawa  county  and  state 
of  Ohio,  together  with  all  the  buildings  and 
appurtenances  thereon,  including  the  plant, 
machinery,  apparatus,  and  fixtures  attached 
to  or  contained  in  said  buildings  or  either 
of  them,  provided  that  no  bid  for  said  power- 
house property  as  above  described  shall  be 
received  for  le3s  than  $10,000. 

"It  is  further  ordered  that  if  in  accordance 
with  the  terms  of  this  decree,  as  hereinabove 
set  forth,  separate  offer  of  the  aforesaid  rail- 
road company,  so  called,  and  as  hereinabove 
described,  shall  be  made,  and  the  sum  bid 
therefor  shall  not,  however,  be  equal  to  the 
amount  found  due,  as  aforesaid,  upon  said 
receiver's  certificates  and  the  costs  aforesaid, 
then  separate  sale  thereof  shall  not  be  made, 
but  in  lieu  of  said  offer  of  the  remainder  of 
the  property  of  said  defendant,  the  Put-in- J 
Bay  Waterworks,  Light,  ft  Railway  Com- » 

Sany,  as  provided  by  the  terms  of  this*decree,  * 
ereinabove  set  forth,  said  special  master 
shall  forthwith  offer  for  sale  and  sell  for 
cash  to  the  highest  and  best  bidder  therefor 
all  the  property  of  the  said  defendant,  the 
Put-in-Bay  Waterworks,  Light,  &  Railway 
Company  above  described,  Including  both 
the  railroad  property,  so  called,  and  the 
powerhouse  property  so  called,  as  herein- 
above described,  as  a  unit,  but  no  bid  there- 
for as  a  unit  shall  be  received  for  less  than 
$16,500. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  said  special  master  return 
the  proceeds  of  said  or  any  of  said  sales  into 
the  registry  of  this  court,  to  be  there  held 
subject  to  the  further  order  of  this  court. 

"It  is  further  ordered  and  directed  that 
the  said  special  master  make  report  of  his 
acts  and  doings  under  this  decree  with  all 
convenient  speed  after  said  sale  or  sales 
shall  have  taken  place. 

"The  court  hereby  reserves  for  farther  con- 
sideration, as  between  Atlantic  Trust  Com- 
pany and  the  Bodefleld  Belting  Company, 
any  and  all  questions  arising  between  them 
as  to  the  priority  of  their  respective  liens, 
and  the  court  further  expressly  reserves  for 
its  further  consideration  all  matters  not 
herein  expressly  provided  for." 

On  March  2,  1900,  the  report  of  M.  A. 
Smalley,  special  master  in  chancery,  was 
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filed,  showing  that  on  February  24,  1000, 
he  had  sold  to  J.  W.  and  C.  W.  Ryan,  at 
public  auction,  for  the  sum  of  $16,501,  all 
the  property  of  the  said  defendant,  the  Put- 
in-Bay Waterworks,  Light,  &  Railway  Com- 
pany; and  on  March  8,  1900,  the  court  ap- 
proved the  said  report  and  sale  nisi ;  and  on 
March  20,  1000,  no  exceptions  or  objections 
to  the  sale  having  been  filed  by  any  of  said 
parties,  it  was  ordered  that  the  said  order 
confirming  said  sale  was  made  absolute,  and 
the  special  master  directed  to  immediately 
execute  a  deed  for  the  property  so  sold  by 
him  to  the  purchasers. 

On  June  8,  1000,  an  order  or  decree  of  dis- 
tribution was  made,  containing,  among  other 
things,  the  following: 

"This  day  came  Arbuckle,  Ryan,  &  Com- 
pany, the  Bodefleld  Belting  Company,  Bar- 
ns hour  &  Starr,  the  Put-in-Bay  Waterworks, 
^  Light,  &  Railway  Company,  Walker  P.  Hall, 
*  L.  S.*  Baumgardner,  receiver,  and  Atlantic 
Trust  Company,  by  their  respective  counsel, 
and  thereupon  this  cause  was  heard  upon  the 
motion  of  Walker  P.  Hall  for  an  order  re- 
leasing the  bond  by  him  heretofore  given, 
conditioned  for  the  repayment  of  any  moneys 
by  him  received  from  the  receiver  herein 
should  he  be  ultimately  found  not  entitled 
thereto. 

"In  consideration  whereof  the  court,  be- 
ing duly  advised  in  the  premises,  doth  find 
that  the  condition  of  said  bond  has  been 
fully  satisfied,  and  that  the  same  should  be 
canceled  and  discharged,  but  retained  in  the 
custody  of  the  court. 

"It  is  therefore  ordered  and  adjudged  by 
the  court  that  said  bond  be,  and  the  same 
hereby  is,  canceled  and  discharged,  and  the 
said  Walker  P.  Hall  and  his  surety  are  here- 
by released  from  any  and  all  liability  there- 
on. 

"And  thereupon  this  cause  was  further 
heard  upon  the  motion  of  the  said  Walker 
P.  Hall  for  an  order  of  the  court  directing 
the  clerk  to  pay  the  said  Walker  P.  Hall  out 
of  the  moneys  in  the  registry  of  the  court 
and  arising  from  the  sale  of  the  property  of 
•aid  defendant,  the  Put-in-Bay  Waterworks, 
Light,  &  Railway  Company,  the  sum  of 
$2,400  claimed  to  have  been  paid  by  him  on 
the  28th  day  of  July,  1804,  to  said  L.  8. 
Baumgardner,  as  receiver,  in  liquidation  of 
the  allowances  theretofore  made  said  receiv- 
er and  his  counsel,  together  with  certain  ex- 
penditures by  said  receiver  made,  and  was 
argued  by  counsel. 

In  consideration  whereof  the  court,  be- 
ing duly  advised  in  the  premises,  doth  find 
that  said  motion  is  not  well  taken  and 
should  be  denied. 

"It  is  therefore  ordered  and  adjudged  by 
the  court  that  said  motion  be,  and  the  same 
hereby  is,  overruled  at  the  costs  of  said 
Walker  P.  Hall. 

"Thereupon  this  cause  was  further  heard 
upon  the  fifth  and  final  report  of  said  re- 
ceiver, L.  S.  Baumgardner,  heretofore  ap- 
pointed herein,  and  was  submitted  to  the 
court. 

"In  consideration  whereof  and  upon  exam- 
ination thereof  the  court  finds  the  same  to 


be,  in  all  respects,  true  and  correct,  and  it 
is  therefore  ordered  and  adjudged  by  the 
court  that  the  same  be,  and  it  is  hereby,  ap-« 
proved  and  confirmed.  9 
•  "And  the  court  doth  further  find  that  all* 
the  property  of  the  said  defendant,  the  Put- 
in-Bay Waterworks,  Light,  &  Railway  Com- 
pany, has  been  sold  and  delivered  to  the  pur- 
chaser thereof,  and  that  there  is  no  further 
need  for  a  receiver  herein. 

"The  court  does  further  find  that  said  re- 
ceiver and  his  counsel,  Doyle  &  Lewis,  have 
performed  valuable  services  in  the  care  and 
preservation  of  the  properly  of  said  defend- 
ant since  the  last  allowance  made  them  here- 
in. It  is  therefore  ordered  and  adjudged  by 
the  court  that  out  of  the  funds  in  his  hands 
said  receiver  be  allowed,  and  he  is  hereby 
authorized  to  pay  unto  himself,  in  full  of 
his  compensation  for  such  services,  the  sum 
of  $200 ;  to  Doyle  &  Lewis,  his  said  counsel, 
the  sum  of  $300,  in  full  payment  for  the 
services  rendered  him  as  such  receiver;  and 
to  the  clerk  of  this  court  the  balance  remain- 
ing in  his  hands,  to  wit,  the  sum  of  $269.18, 
to  be  applied  by  said  clerk  in  part  payment 
of  the  costs  herein  incurred. 

"It  is  further  ordered  and  adjudged  by 
the  court  that  upon  making  said  payment  of 
said  sum  to  said  clerk,  and  upon  filing  with 
the  clerk  of  this  court  proper  receipts,  evi- 
dencing the  disbursements  by  him  made,  as 
set  forth  in  his  said  final  account,  said  re- 
ceiver shall  stand  discharged  from  all  further 
duties  and  obligations  as  such  receiver,  and 
that  the  condition  of  said  bond  by  him  here- 
tofore filed  herein  as  such  receiver  be  satis- 
fied, and  said  receiver  and  his  surety  be  re- 
lieved from  all  liability  thereon. 

"And  thereupon  this  cause  was  further 
heard  upon  the  petition  of  Arbuckle,  Ryan,  & 
Company,  one  of  the  interveners  herein,  for 
an  order  of  the  court  distributing  the  pro- 
ceeds arising  from  the  sales  of  the  property 
of  the  Puf  in-Bay  Waterworks,  Light,  & 
Railway  Company,  heretofore  made  in  ac- 
cordance with  the  former  order  of  this  court, 
and  was  argued  by  counsel. 

"In  consideration  whereof  the  court,  be- 
ing duly  advised  in  the  premises,  doth  find 
that  the  prayer  of  said  petition  should  be 
granted. 

"It  is  therefore  ordered  and  adjudged  by 
the  court  that  the  clerk  of  this  court  be, 
and  he  hereby  is,  ordered  and  directed  to 
forthwith  distribute  the  moneys  in  the  regis- 
try of  the  court  and  arising  from  said  sales 
aforesaid  in  the  following  manner,  to  wit:  ■» 
•"1.  To  the  clerk  of  this  court  the  costs  of* 
this  suit  and  remaining  unpaid,  including 
the  sum  of  $175  to  the  special  master  com- 
missioner hereby  allowed  as  his  compensa- 
tion for  his  services  by  him  rendered  in  sell- 
ing said  property,  and  the  further  sum  of 
$54.30,  hereby  allowed  him  for  the  expenses 
and  expenditures  by  him  incurred  in  connec- 
tion therewith,  which  said  amount  shall  be 
paid  said  master  commissioner. 

"2.  To  the  owner  or  owners  of  receiver's 
certificates,  heretofore  issued  herein,  upon 
the  surrender  and  cancelation  thereof,  the 
amount  heretofore  found  to  be  due  thereon, 
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to  wit,  97,966.10,  together  with  interest 
thereon,  at  the  rate  of  7  per  cent  per  a-nTiiim, 
front  the  13th  day  of  December,  1899,  to 
the  date  when  this  order  shall  finally  take 
effect. 

"3.  To  the  county  treasurer  of  the  county 
of  Ottawa  and  state  of  Ohio  the  sum  of 
$591.66,  being  the  taxes  and  assessments 
levied  and  assessed  against  the  property  of 
said  the  Put-in-15ay  Waterworks,  Light,  ft 
Railway  Company  for  the  year  1899. 

"4.  100-105  part  of  the  balance  remaining 
to  Arbuckle,  Ryan,  ft  Company,  the  Bode- 
fleld  Belting  Company,  and  Barbour  ft  Starr, 
pro  rata,  in  proportion  to  the  amounts  here- 
tofore found  due  them  respectively, 
t  "The  balance,  after  the  payments  afore- 
said, to  wit,  the  sum  of  $— — ,  shall  be  re- 
tained in  the  registry  of  the  court  to  await 
its  further  and  final  order. 

"And  thereupon  this  cause  was  further 
heard,  upon  the  motion  of  the  Atlantic  Trust 
Company,  trustee,  for  leave  to  withdraw  its 
petition  filed  herein  for  allowance  of  com- 
pensation; which  leave  is  given,  and  the 
same  is  accordingly  done,  without  prejudice, 
however,  to  the  right  of  said  trustee  to  here- 
after file  its  petition  therefor. 

"To  all  the  foregoing  order  and  decree  the 
said  the  Put-in-Bay  Waterworks,  Light,  ft 
Railway  Company,  by  its  counsel,  excepts 
on  the  ground  that  the  court  is  without  ju- 
risdiction in  the  premises,  for  the  reason 
that  it  appears  by  the  record  herein  that 
this  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly 
ao  within  the  jurisdiction  of  said  court,  and  the 

*  parties  to  said  suit  were  improperly  and  eol- 

*  lusively'joined  for  the  purpose  of  creating  a 
case  cognizable  by  said  circuit  court  under 
the  act  of  Congress  of  March  3,  1875,  as  to 
which  question  of  jurisdiction  an  appeal  has 
been  taken  by  the  said  the  Put-in-Bay  Water- 
works, Light,  ft  Railway  Company  to  the 
Supreme  Court  of  the  United  States,  at 
Washington." 

On  June  2,  1900,  an  appeal  was  allowed  in 
the  following  terms: 

"The  former  appeal  prayed  by  the  above- 
named  appellant,  the  Put-in-Bay  Water- 
works, Light,  ft  Railway  Company,  and  al- 
lowed by  me  on  the  23d  day  of  February, 
1900,  having  been  discontinued,  and  the  said 
Appellant  having  now  presented  a  new  pe- 
tition praying  for  the  allowance  of  an  ap- 
peal from  the  decrees  of  this  court  made  on 
the  12th,  13th,  and  15th  days  of  December, 
1899,  said  petition  is  now  granted  and  the 
Appeal  is  allowed. 

"And  thereupon,  on  the  request  of  Walter 
L.  Granger,  of  counsel  for  the  appellant,  I 
-do  hereby  certify  to  the  Supreme  Court  of 
the  United  States  that  upon  the  hearing  of 
the  said  cause,  wherein  the  said  decrees  so 
Appealed  from  were  entered,  as  well  as  upon 
various  interlocutory  hearings  during  the 
progress  of  the  cause,  the  said  appellant  de- 
nied the  jurisdiction  of  the  court  over  said 
-cause,  and  contended  that  the  court  was 
without  jurisdiction  upon  the  grounds  that 
the  Amount  in  controversy  was  in  truth  and 
in  fact  much  less  than  the  sum  of  two  thou- 


sand dollars  ($2,000),  exclusive  of  interest 
and  costs,  and  that  the  case  had  been  fraud- 
ulently and  eollusively  instituted  by  the  par- 
ties thereto  for  the  purpose  of  creating  the 
appearance  of  jurisdiction  not  in  fact  exist- 
ing; which  contention,  bo  far  as  related  to 
the  receiver's  certificates  and  the  interven- 
ing petitions,  was  overruled. 

And  it  is  accordingly  certified  that  the 
appeal  herein  allowed  is  granted  for  the 
single  purpose  of  presenting  to  the  said  Su- 
preme Court  the  question  whether  the  cir- 
cuit court  had  jurisdiction  to  entertain  the 
said  cause  and  render  the  decrees  so  appealed 
from. 

"The  clerk  is  therefore  directed  to  certify 
to  the  United  States  Supreme  Court  at 
Washington,  the  portions  of  the  record  ing 
said  cause  appertaining  to  said  jurisdiction-* 
al  question* upon  the  appellant  executing  a* 
bond  for  costs  in  the  sum  of  five  hundred  dol- 
lars ($500). 

"H.  P.  Severens,  Circuit  Judge." 

Messrs.  Joseph  B.  Foraker  and  Walter 

L.  Granger  for  appellant. 

Messrs.  J.  K.  Hamilton  and  Win.  C. 
Cochran  for  appellees. 

Mr  Justice  Shir  as  delivered  the  opinion 
of  the  court: 

The  contention  in  the  brief  on  behalf  of 
the  appellant,  that  "by  the  service  of  the 
writ  of  replevin  issued  from  the  state  court 
the  property  came  into  the  custody  and  pos- 
session of  that  court  for  all  purposes  of  ju- 
risdiction in  that  case,  and  no  other  court 
had  a  right  to  interfere  with  that  possession 
except  a  court  having  a  direct  supervisory 
control  over  the  court  issuing  the  writ,  or 
some  superior  jurisdiction  in  the  premises, 
the  state  court  having  placed  the  property 
in  the  possession  of  the  officers  of  tne  railway 
company  as  against  the  claim  of  Tillotson, 
by  a  writ  of  replevin,  the  United  States  cir- 
cuit court  in  this  case  had  no  jurisdiction 
to  issue  an  injunction  or  to  appoint  a  receiv- 
er, by  means  of  which  the  company  and  its 
officers  were  prevented  from  using  and  oper- 
ating the  railway  property,  which  the  state 
court  had  directed  its  officers  to  place  in  their 
hands,"  seems  to  answer  itself. 

By  the  operation  of  the  writ  of  the  state 
court  certain  personal  property  of  the  Put- 
in-Bay Waterworks,  Light,  ft  Railway  Com- 
pany was  taken  from  the  possession  of  one 
Tillotson  and  restored  to  that  of  the  com- 
pany, and  by  a  restraining  order  Tillotson 
was  prohibited  from  interfering  with  the 
use  and  operation  by  the  company  of  its 
railway  property.  Whatever,  then,  may 
have  been  the  nature  or  merits  of  the  ques- 
tions between  the  railway  company  and  Til- 
lotson, it  is  conceded  that  the  actual  posses- 
sion of  the  property,  whether  real  or  person- 
al, was  in  the  railway  company  at  the  time 
when,  in  the  suit  of  the  Electrical  Supply© 
Company,  the  receiver  was  appointed  hv* 
the*circuit  court  of  the  United  States.  It* 
is  too  plain  for  argument  that  the  replevin 
suit,  affecting  only  certain  articles  of  per- 
sonal property,  and  arising  out  of  a  eontro- 
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versy  between  the  railway  company  and  Til- 
Iotson,  ita  vice  president,  could  not  draw  in- 
to the  jurisdiction  and  control  of  the  state 
court  the  railroad  and  franchises  of  the  rail- 
way company,  so  as  to  preclude  creditors  of 
the  company  from  instituting  proceedings  in 
the  Federal  court.  Aa  respects  the  restrain- 
ing order,  if  such  were  even  issued,  it  does 
not  appear  that  Tillotson  ever  disobeyed  it, 
and,  if  he  did,  he  personally  would  be  an- 
swerable to  the  state  court.  It  may  be 
further  observed  that  it  is  not  made  to  ap- 
pear that  the  restraining  order  ever  became 
operative  aa  an  injunction  by  the  filing  of  a 
bond  in  $5,000.  which  was  imposed  as  a  con- 
dition for  its  issuance.  At  all  events,  and 
conclusively  as  to  the  merits  of  this  conten- 
tion, the  property  and  franchises  which  are 
the  subject-matter  of  the  present  suit  were 
not,  either  actually  or  constructively,  in  the 
possession  of  the  state  court  when  the  Fed- 
eral court  appointed  its  receiver. 

Our  inspection  of  this  record  has  not  con- 
strained us  to  hold  that  the  circuit  court  lost 
its  apparent  jurisdiction  of  the  case  by  rea- 
son of  disclosures  made  subsequently  in  the 
progress  of  the  case.  The  mere  denial  that 
the  materials  sold  by  the  complainant  to  the 
railway  company  were  of  the  value  alleged 
in  the  bill  did  not,  of  itself,  deprive  the  court 
of  jurisdiction.  Thereby  was  presented  a 
question  of  fact  into  which  the  court  had  ju- 
risdiction to  inquire.  Within  the  letter  of 
the  statute  there  was  a  controversy  between 
citizens  of  different  states,  in  which  the  mat- 
ter in  dispute  was  over  the  sum  or  value 
of  $2,000. 

The  5th  section  of  the  act  of  March  3, 
1875  (18  Stat,  at  L.  470,  chap.  137), provided 
that  if  "any  suit  commenced  in  a  circuit 
court,  ...  it  shall  appear  to  the  satis- 
faction of  said  circuit  court,  at  any  time 
after  such  suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or  contro- 
versy properly  within  the  jurisdiction  of 
said  circuit  court,  .  .  .  the  said  circuit 
court  shall  proceed  no  further  therein;  but 
■h  shall  dismiss  the  suit." 
JjJ  And  it  has  been  several  times  decided  by 
*  this  court  that  a*suit  cannot  properly  be  dis- 
missed by  a  circuit  court  as  not  involving  a 
controversy  of  an  amount  sufficient  to  come 
within  its  jurisdiction,  unless  the  facts, 
when  ma<le  to  appear  on  the  record,  create  a 
legal  certainty  of  that  conclusion.  Barry  v. 
Edmunds,  1 1C  U.  S.  550,  29  L.  ed.  729,  6  Sup. 
Ct.  Rep.  001 ;  Welmore  v.  Rymer,  109  U.  S. 
113,  42  L.  ed.  C82,  18  Sup.  Ct.  Rep.  293. 

It  is  not  clearly  shown  in  this  record  that, 
at  any  time  after  the  suit  was  brought,  it 
was  made  to  appear,  to  the  satisfaction  of 
the  circuit  court,  that  the  suit  did  not  really 
and  substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of 
said  circuit  court.  On  the  contrary,  it  ap- 
pears that  the  circuit  court  was  not  so  satis- 
fied, but  overruled  complainant's  motion  to 
dissolve  the  preliminary  injunction  and  to 
discharge  the  receiver.  Thereupon  the  cause 
was  taken  on  appeal  to  the  circuit  court  of 
appeals,  and  that  court  directed  that  the  pre- 


liminary injunction  granted  by  the  circuit 
court  should  be  dissolved,  but  held  that,  on 
that  appeal,  the  circuit  court  of  appeals  had 
no  jurisdiction  to  proceed  further,  and  was 
without  power  to  direct  a  dismissal  of  the 
bill  or  to  vacate  the  order  appointing  a  re- 
ceiver. 

It  is  true  that  observations  were  made  by 
the  judges  of  that  court,  based  on  affidavits 
made  in  the  court  below,  that  jurisdiction 
had  been  ©allusively  obtained  by  reason  of 
false  statements  of  the  amount  of  materials 
sold  by  the  complainant  to  the  defendant 
company;  and  they  seem  to  have  thought 
that  by  such  affidavits  the  circuit  court  had 
been  made'  to  know  that  its  equitable  juris- 
diction had  been  improperly  invoked.  In- 
dustrial &  Min.  Guaranty  Co.  v.  Electrical 
Supply  Co.  7  C  C.  A.  471,  16  U.  S.  App.  196, 
58  Fed.  Rep.  733,  744. 

But  such  observations  of  the  learned 
judges  did  not  have  the  force  of  a  decision, 
nor  did  they  undertake  to  direct  the  circuit 
court  to  dismiss  the  bill  for  want  of  juris- 
diction. 

It  further  appears  that,  upon  the  filing  of 
the  mandate  of  the  court  of  appeals  in  the 
circuit  court,  the  counsel  of  complainant 
filed  a  motion  to  dismiss  the  bill,  and  claimed 
that  the  court  of  appeals  had  decided  that 
the  circuit  court  had  no  jurisdiction.  This 
and  subsequent  motions  to  the  same  effect 
were  overruled  by  the  circuit  court,  and  the 
circuit  court  of  appeals  denied  an  applica- 
tion for  a  writ  of  mandamus.  32  C.  C.  A.  £ 
611,  54  U.  8.  App.  781,  90  Fed.  Rep.  831.  « 
*  Pending  these  proceedings,  and  before  the* 
final  decree  of  sale,  the  Atlantic  Trust  Com- 
pany filed  an  intervening  petition,  alleging 
ita  ownership  as  trustee  of  125  mortgage 
bonds  of  the  defendant  company;  that  there 
was  the  sum  of  $40,250  due  and  unpaid  on 
account  of  said  indebtedness;  and  praying 
for  an  account  and  for  a  decree  of  foreclos- 
ure, and  that  the  lien  of  said  trust  com- 
pany should  be  decreed  to  be  a  lien  prior  to 
those  of  the  other  creditors.  As  already 
stated,  the  circuit  court  overruled  the  de- 
fendant's demurrer  to  this  intervening  peti- 
tion, and  on  December  12,  1899,  the  court 
entered  an  order  that  said  intervening  peti- 
tion should  be  taken  pro  eonfesso,  and  ap- 
pointing a  master  to  ascertain  and  report 
the  amount  and  ownership  of  the  outstand- 
ing mortgage  bonds.  Ana  subsequently,  on 
December  15,  1899,  the  final  decree  or  order 
of  Bale  was  entered,  in  which  the  court  re- 
served for  further  consideration,  as  between 
the  Atlantic  Trust  Company  and  the  Bode- 
field  Belting  Company,  any  and  all  questions 
arising  between  them  as  to  the  priority  of 
their  respective  liens.  A  sale  of  all  the  prop- 
erty of  the  defendant  railway  company,  in 
pursuance  of  said  decree,  was  made  on  Feb- 
ruary 24,  1900;  and,  no  objections  or  excep- 
tions to  the  sale  having  been  filed  by  any  of 
the  parties,  on  March  20,  1900,  the  sale  was 
confirmed  absolutely,  and  the  master  directed 
to  execute  a  deed  for  the  property  so  sold  by 
him  to  the  purchasers. 

It  appears  that,  under  the  intervening  pe- 
titions of  other  creditors  than  the 
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ant,  there  were  involved,  before  and  at  the 
time  of  the  decree  of  sale,  liens  and  claims 
against  the  defendant's  property  largely  in 
excess  of  the  amount  necessary  to  confer 
plenary  jurisdiction  on  the  circuit  court. 
Jurisdiction  having  attached  under  the  al- 
legations of  the  original  bill,  and  the  court 
having  proceeded,  in  a  proper  exercise  of  its 
discretionary  power,  to  appoint  a  receiver 
and  to  authorize  a  large  expenditure  of 
money  raised  by  certificates,  in  order  to  pro- 
tect and  preserve  the  property  in  its  custody, 
and  the  court  having  also,  in  the  exercise 
of  its  power  as  a  court  of  equity,  allowed 
the  intervention  of  other  creditors,  as  be- 
tween some  of  whom  and  the  defendant  com- 
go  pany  there  was  jurisdiction  in  the  court, 
$  both  as  respects  diversity  of  citizenship  and 
*  amount  of  claims,* we  think  its  jurisdiction 
did  not  fail  by  reason  of  anything  that  ap- 
peared in  ea  parte  affidavits  filed  on  behalf 
of  the  defendant  company,  denying  the  truth 
of  the  allegations  contained  in  the  original 
bill  in  respect  to  the  amount  in  dispute. 

In  Krippendorf  v.  Hyde,  110  U.  S.  283,  28 
L.  ed.  148,  4  Sup.  Ct  Rep.  30,  it  was  said: 
"The  equitable  powers  of  courts  of  law  over 
their  own  process,  to  prevent  abuse,  oppres- 
sion, and  injustice,  are  inherent  and  equally 
extensive  and  efficient,  as  is  also  their  pow- 
er to  protect  their  own  jurisdiction  and  offi- 
cers in  the  possession  of  property  that  is  in 
the  custody  of  the  law.  Buck  v.  Colbath,  3 
Wall.  334,  18  L.  ed.  257;  Hagan  v.  Lucas, 
10  Pet  400,  9  L.  ed.  470.  And  when,  in  the 
exercise  of  that  power,  it  becomes  necessary 
to  forbid  to  strangers  to  the  action  the  re- 
sort to  the  ordinary  remedies  of  the  law  for 
the  restoration  of  property  in  that  situation, 
as  happens  when  otherwise  conflicts  of  juris- 
diction must  arise  between  courts  of  the 
United  States  and  of  the  several  states,  the 
very  circumstance  appears  which  gives  the 
party  a  title  to  an  equitable  remedy,  because 
he  is  deprived  of  a  plain  and  adequate  rem- 
edy at  law;  and  the  question  of  citizenship, 
which  might  become  material  as  an  element 
of  jurisdiction  in  a  court  of  the  United 
States  when  the  proceeding  is  pending  in 
it,  is  obviated  by  treating  the  intervention 
of  the  stranger  to  the  action  in  his  own  in- 
terest as  what  Mr.  Justice  Story  calls,  in 
Clarke  v.  ilathewson,  12  Pet.  172,  9  L.  ed. 
1044,  a  dependent  bill." 

Circuit  Judge  Severens,  in  his  opinion  in 
the  present  case,  aptly  referred  to  the  case 
of  Gumbel  v.  Pitkin,  124  U.  S.  132,  31  L.  ed. 
374,  8  Sup.  Ct.  Rep.  379,  as  containing  an 
elaborate  exposition  of  the  principles  upon 
which  a  court  of  equity  may  proceed  when 
the  rights  of  intervening  creditors  are  to  be 
dealt  with,  and  upon  which  principles  the 
circuit  court  proceeded  in  this  case. 

We  fail  to  perceive  any  equities  in  the 
position  of  the  appellant  company.  All  its 
creditors,  as  well  the  original  complainant 
as  the  several  intervening  creditors,  have  ac- 
quiesced in  the  action  of  the  circuit  court, 
and  have  availed  themselves  of  the  remedy 
afforded  by  the  sale  of  the  defendant's  prop- 
erty. Having  failed  and  declined  to  accept 
the  opportunity  afforded  by  an  interlocutory 


order  to  regain  possession  of  its  property,,, 
by  giving  a  bond  to  pay  such  charges  as  the** 
court  should'determine  to  be  just  and  prop-* 
er,  and  not  having  offered,  at  last,  to  pay 
the  claims  and  liens  adjudged  to  be  just  and 
proper,  the  defendant  company  seems  to  us 
to  have  suffered  no  injustice.   However  this 
may  be,  the  case  is  before  us  only  on  the 
question  whether  the  circuit  court  had  ju- 
risdiction to  entertain  the  said  cause  and 
render  the  decrees  so  appealed  from,  and  this 
we  answer  in  the  affirmative,  and  direct  the 
appeal  to  be  dismissed,  with  costs. 
Let  it  be  so  certified. 


(181  U.  S.  BOO) 
UNITED  STATES,  Appt, 
V. 

WILLIAM  EDMONSTON. 

Claim*— overpayment  for  public  land*. 

A  voluntary  payment  by  mistake,  of  $2.50  per 
acre  for  public  lands  which,  under  the  acts 
of  Congress,  could  be  purchased  for  S  1.26  per 
acre,  gives  the  purchaser  no  lawful  claim 
against  the  United  States  (or  repayment  of 
the  overcharge,  where  the  mistake  on  his 
part  was  not  Induced  by  any  attempt  to  de- 
ceive or  misrepresentation  by  the  govern- 
ment officials. 

[No.  353.] 

Submitted  April  8,  1901.   Decided  May  13, 
1901. 

APPEAL  from  a  decision  of  the  Court  of 
Claims  in  favor  of  a  claimant  for  money 
overpaid  in  purchase  of  public  lands.  Re- 
versed. 

Statement  by  Mr.  Justice  Brewer: 
This  is  an  appeal  from  a  judgment  of  the 
court  of  claims  in  favor  of  the  appellee  and 
against  the  United  States  for  $200,  being  the 
amount  he  was  overcharged  in  the  purchase 
of  a  quarter  section  of  land.  The  evidence 
disclosed  the  following  facts :  The  claimant 
on  March  11, 1801,  filed  in  the  local  land  of- 
fice at  Ashland,  Wisconsin,  a  statement,  under 
the  pre-emption  laws,  of  his  intention  to  pre- 
empt a  tract  of  160  acres.  On  September 
16,  1891,  he  gave  public  notice,  as  required 
by  law,  of  his  purpose  to  make  final  proof, 
and,  in  pursuance  of  such  notice,  on  Novem- 
ber 9,  1891,  proved  up  before  the  register 
and  receiver  of  the  land  office  the  necessary 
settlement  and  improvement. 

Findings  2,  3,  4,  and  6  are  as  follows: 
"2.  The  claimant,  having  established  hi* 
right  to  the  said  land,  on  November  11, 1891, 
was  required  to  pay  for  the  same  to  the 
United  States  the  sum  of  $400,  being  at 
the  rate  of  $2.50  per  acre  for  160  acres,  and 
he  did  pay  the  United  States  that  amount 
for  the  land. 

"3.  The  land  inhabited  and  improved  by 
the  claimant,  and  paid  for  by  him  on  the 
11th  of  November,  1891,  had  been  raised  in 
price  to  $2.50  per  acre,  and  pat  in  the 
market  prior  to  January,  1861,  by  reason  of 
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the  grant  of  alternate  sections  to  aid  in  Ilia 
construction  of  railroads,  and  mi  of  an  al- 
ternate section  reserved  to  the  United  States 
along  the  line  of  a  railroad  within  the  limits 
granted  to  the  state  of  Wisconsin  by  the  act 
approved  June  3,  1856  (11  Stat,  at  L.  20, 
h  chap.  44),  to  aid  in  the  construction  of  rail- 
g  roads  in  that  state,  now  known  as  the  grant 

•  to  the  Chicago,*  St.  Paul,  Minneapolis,  & 
Omaha  Railway  Company,  and  it  was  never 
alternate  reserved  land  to  the  United  States 
along  the  line  of  railroads  within  the  limits 
granted  by  any  other  act  of  Congress  to  any 
other  railway  company. 

"4.  At  the  time  said  cash  entry  was  made 
and  said  money  paid  to  the  receiver  at  the 
local  land  office  at  Ashland,  Wisconsin,  it 
does  not  appear  that  the  claimant  made  any 
protest  or  objection  to  said  payment,  nor  as- 
serted any  right  to  purchase  the  land  at  a 
less  price  than  that  which  he  was  called  upon 
to  pay  for  said  land. 

"5.  Said  land  had  been  raised  to  $2.50  per 
acre  and  put  on  the  market  prior  to  January, 
1881,  by  reason  of  the  grant  of  alternate 
sections  for  railroad  purposes,  said  land  hav- 
ing been  thus  offered  on  June  14,  1856." 

It  also  appears  that  the  claimant  applied 
to  the  land  office  for  the  repayment  of  half 
of  the  purchase  money,  which  was  refused. 

Messrs.  Assistant  Attorney  General  Pradt 
and  George  Hines  Gorman  for  appellant. 

Messrs.  Harvey  Spalding  and  E.  W. 
Spalding  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  June  10,  1880,  an  act  was  passed  (21 
Stat,  at  L.  287,  chap.  244),  in  |  2  of  which 
is  the  following  clause: 

"And  in  all  cases  where  parties  have  paid 
double  minimum  price  for  land  which  has 
afterwards  been  found  not  to  be  within  the 
limits  of  a  railroad  land  grant,  the  excess  of 
one  dollar  and  twenty-five  cents  per  acre 
shall,  in  like  manner,  be  repaid  to  the  pur- 
chaser thereof,  or  to  his  heirs  or  assigns." 

Another  act  passed  the  day  before,  June 
15, 18S0  (21  Stat,  at  L.  237,  chap.  227),  con- 
tained this  provision: 
g    "The  price  of  lands  now  subject  to  entry 
2  which  were  raised  to  two  dollars  and  fifty 

*  cents  per  acre  and  put  in  market  prior* to 
January,  1861,  by  reason  of  the  grant  of 
alternate  sections  for  railroad  purposes,  is 
hereby  reduced  to  one  dollar  and  twenty- 
five  cents  per  acre." 

Medbury  v.  United  States,  173  U.  S.  492, 
43  It.  ed.  779,  10  Sup.  Ct.  Rep.  503,  arose 
under  the  clause  first  quoted,  and  it  was  held 
that  it  did  not  apply  to  lands  which  were 
in  fact  within  the  limits  of  a  land  grant,  but 
which  had  been  forfeited  on  account  of  the 
failure  of  the  railroad  company  to  build  its 
road,  but  only  to  cases  in  which  there  had 
been  a  mistake  in  the  first  instance  as  to 
the  location  of  the  land,  the  court  saying 
(p.  500,  L.  ed.  783,  Sup.  Ct  Rep.  506) : 

"That  act  plainly  referred  to  the  case  of 
a  mistake  in  location  at  the  time  when  the 
entry  was  made.   Where  the  parties  supposed 


that  the  land  entered  was  within  the  limits 
of  the  land  grant,  and  where  subsequently 
it  is  discovered  that  the  lands  were  not  with- 
in those  limits,  that  a  mistake  had  been  made, 
and  that  the  party  had  not  obtained  the 
lands  which  he  thought  he  was  obtaining  by 
virtue  of  his  entry,  then  the  act  of  1880  ap- 
plies. 

"Here  no  mistake  whatever  has  been  made. 
The  lands  were  within  the  limits  of  the  land 
grant  at  the  time  of  the  entry,  and  so  re- 
mained for  many  years  and  up  to  the  time 
of  the  act  of  forfeiture  by  Congress. 

The  act  of  June  16,  1880,  may  therefore 
be  put  out  of  consideration.  By  the  act  of 
June  16,  however,  the  price  of  this  tract 
was  reduced  from  $2.60  to  $1.25  per  acre. 
The  claimant  paid  the  $2.50  without  protest 
or  question.  He  paid  more  than  the  law  re- 
quired him  to  pay.  Can  he  recover  the  excess 
in  this  action  in  the  court  of  claims! 

The  question  thus  presented  is  one  of  dif- 
ficulty. If  the  parties  to  the  transaction 
were  both  private  individuals,  it  would  clear- 
ly be  a  case  of  voluntary  payment,  and  the 
amount  overpaid  would  not  be  recoverable. 
If,  for  instance,  the  owner  of  a  large  body 
of  land  placed  certain  prices  on  different 
tracts  thereof,  and  his  agent,  dealing  with 
a  purchaser  of  one  of  those  tracts,  charged 
him  more  than  the  price  fixed  by  the  princi- 
pal, the  purchaser  paying  the  extra  prim 
without  protest,  and  the  prinoipal  accept- 
ing such  payment,  the  transaction  would  notes 
thereafter  be  open  to  inquiry  in  the  courts, g 
and  the  purchaser*could  not  recover  the  extra* 
sum  which  he  had  paid  to  the  agent.  But 
it  is  insisted  that  the  relations  between  the 
govornment  and  its  purchaser  are  not  like 
those  between  two  individuals, — that  there 
is  a  constraining  power  in  the  government, 
a  species  of  force  or  compulsion  in  its  ac- 
tion, which  makes  the  payment  of  money  by 
one  purchasing  land  from  it  through  its  of- 
ficers a  payment  not  voluntary,  but  an  exac- 
tion, and  therefore  enables  the  purchaser  to 
recover  any  excess  in  the  price. 

We  may  not  enter  into  any  discussion  of 
the  mere  equities  of  this  transaction,  or  the 
extent  of  the  moral  obligation  resting  on  the 
government  to  repay  a  purchaser  an  excess 
in  the  price  charged  to  and  received  from 
him.  Our  inquiry  is  limited  to  the  question 
whether,  in  the  statutes  conferring  juris- 
diction on  the  court  of  claims.  Congress  has 
intended  to  acknowledge  the  liability  of  the 
government  to  every  individual  who  has  paid 
to  any  one  of  its  officers  a  sum  in  excess  of 
the  legal  charge  for  property  or  services,  and 
given  to  that  court  the  power  to  render 
judgment  against  it  for  such  excess. 

The  consequences  of  such  a  conclusion  are 
far  reaching.  The  administrative  affairs  of 
the  government  are  carried  on  by  many 
thousands  of  officers.  The  fees  for  their 
services  are  generally  prescribed  The  sums  , 
which  are  to  be  paid  for  property  obtained 
from  the  government  are  in  like  manner  fixed 
by  statute.  Can  it  be  that  every  individual 
who  pays  for  services  rendered  by  any 
of  the  administrative  officers  of  the  govern- 
ment, or  for  property  which  he  obtains 
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through  the  action  of  such  offioer*,  may  oome 
Into  the  court  of  claims,  and  have  an  inquiry 
whether  he  haa  paid  more  than  the  statutory 
fee  or  price,  and.  if  he  has,  obtain  judgment 
for  the  excess  t  Suppose,  for  instance,  the 
statutory  fee  for  a  certificate  fiom  a  certain 
official  is  25  cents,  and  a  party  applying  for 
such  certificate  is  charged  and  pays  50 
cents,  has  Congress  by  its  legislation  in  re- 
spect to  the  court  of  claims  provided  that 
he  can  go  into  that  court  and  recover  from 
the  government  the  extra  25  cents  t  It  may 
be  said  that  this  is  an  extreme  case,  and  that 
the  fee  is  for  the  personal  services  of  the 
offioer;  but  under  tine  present  provisions  of 
the  statutes,  generally  speaking,  all  fees  for 
the  services  of  officers  belong  to  the  govern- 
ment, and  are  available'only  in  payment,  so 
far  as  they  go,  of  their  salaries.  It  may  also 
be  said  that  no  one  would  go  to  the  trouble 
of  suing  for  such  a  trifle  as  25  cents,  but 
if  there  are  10,000  oases  of  that  kind  the 
aggregate  is  no  inconsiderable  sum.  But 
whether  the  aggregate  of  these  claims  be 
large  or  small,  the  inquiry  is  fairly  presented 
whether  Congress  by  its  legislation  intended 
to  commit  to  the  courts  a  supervision  of  all 
the  charges  for  services  and  all  the  prices 
for  property  which  administrative  officers 
collect  and  receive,  and  empowered  them  to 
render  judgment  against  the  government  in 
every  case  of  excess  therein.  Of  course,  if 
such  was  its  purpose  the  courts  cannot  de- 
cline jurisdiction,  and  must  aot  in  compli- 
ance therewith.  But  before  so  holding  it 
seems  to  us  that  that  purpose  should  be 
clearly  manifested,  and  that  a  doubt  in  re- 
spect thereto  should  be  resolved  in  favor  of 
the  government. 

By  24  Stat,  at  U  505,  chap.  359,  jurisdic- 
tion is  given  to  the  oourt  of  claims  over  ac- 
tions against  the  United  States  for — 

"All  claims  founded  upon  the  Constitu- 
tion of  the  United  States  or  any  law  of  Con- 

Sees,  except  for  pensions,  or  upon  any  regu- 
tion  of  an  executive  department,  or  upon 
any  contract,  expressed  or  implied,  with  the 
government  of  the  United  States,  or  for  dam- 
ages, liquidated  or  unliquidated,  in  cases  not 
sounding  in  tort." 

One  contention  is  that  there  is  an  implied 
contract  by  the  government  to  return  to  the 
payer  any  sum  in  excess  of  that  which  is 
legally  due  as  the  price  of  property,  although 
the  payment  was  made  without  any  question, 
protest,  or  notice. 
No  one  can  read  the  findings  without  rec- 

Xizing  that  the  transaction  between  the 
dais  of  the  land  office  and  the  claimant 
was  at  the  time  acceptable  to  both  and  with- 
out any  complaint  on  the  part  of  the  peti- 
tioner. Some  stress  is  placed  by  counsel  on 
the  word  "required,"  in  the  2d  finding,  but 
we  think  that  it  means  simply  that  the  gov- 
ernment officials  charged  him  $400.  To  that 
charge  he  made  no  objection.  Take  any  case 
♦in  which  application  is  made  to  an  official 
for  services  or  for  the  purchase  of  property; 
when  he  names  the  fee  or  the  price  the  appli- 
cant ordinarily  without  question  pays  it.  In 
a  certain  sense  the  applicant  is  required  to 
pay;* that  is,  the  sum  which  he  pays  is  the 


sum  demanded  of  him.  It  may  be  a  right- 
ful or  a  wrongful  demand.  When  it  is  de- 
manded it  is  required.  If  he  pays  without 
objection,  notice,  or  protest  it  is  simply  in 
response  to  the  call  upon  him  for  the  par- 
ticular sum,  and,  as  we  have  heretofore  said, 
between  individuals  it  would  be  regarded  as 
a  voluntary  payment. 

Our  attention  has  been  called  by  counsel 
to  certain  opinions  of  this  court,  and  soma 
expressions  therein,  disconnected  from  the 
facts,  doubtless  lend  countenance  to  their  con- 
tention. Those  cases  may  be  placed  in  two 
classes:  First,  those  in  which  something 
was  purchased  from  the  government  which 
the  purchaser  wanted  or  must  have;  and 
second,  those  in  which  some  official  of  the 
government  was  called  upon  to  return 
moneys  he  had  received  by  virtue  of  his  of- 
fice. Swift  &  C.  d  B.  Co.  v.  United  State*, 
111  U.  S.  22,  28  L.  ed.  S41,  4  Sup.  Ct  Rep. 
244,  is  an  illustration  of  the  first 
class.  In  that  case  the  Swift  Company  sued 
to  recover  certain  commissions  alleged  to  be 
due  on  the  purchase  of  proprietary  stamps 
under  the  internal  revenue  law.  It  appeared 
that  the  company  had  settled  with  the  in- 
ternal revenue  department  from  time  to  time, 
and  it  was  held  that  such  settlements 
did  not  bar  it  from  its  right  to  re- 
cover, although  in  making  the  settle- 
ments in  controversy  there  was,  at  the 
times  thereof,  no  distinct  objection,  notice, 
or  protest.  It  was  contended  by  the  govern- 
ment that  the  matter  was  closed  by  the  vol- 
untary action  of  the  parties,  but  this  court 
decided  otherwise,  predicating  its  decision 
upon  the  fact  that  there  had  been  long-con- 
tinued rulings  of  the  department  in  respect 
to  the  basis  of  settlement,  and  that  among 
those  who  had  theretofore  made  frequent 
protests  was  William  H.  Swift,  who  upon  the 
organization  of  the  claimant  company  be- 
came one  of  its  large  stockholders  and  treas- 
urer. It  was  held  that  the  company  was  not 
compelled — in  view  of  these  repeated  rulings, 
ami  after  protests  made  by  others  engaged 
in  the  same  business,  including  among  the 
number  one  who  was  largely  identified  in 
interest  with  itself — to  continue  those  pro- 
tests at  each  settlement.  In  other  words, 
the  thought  was  that  there  was  no  magic 
in  the  mere  formality  of  an  objection  at  the 
time  of  each  settlement;  that  when  it  ap- 
peared that  parties  engaged  in  like  business  a 
had  presented  the  question  to  the  department » 
and  frequently*protested  against  its  rulings,* 
and  that  among  them  was  one  who  was 
largely  instrumental  in  the  organization  of 
the  company,  one  of  its  large  stockholders, 
and  its  treasurer,  it  was  a  work  of  super- 
erogation to  every  time  repeat  the  formal 
protest.  But  the  very  line  of  argument  pur- 
sued by  the  court  implied  the  fact  that  there 
must  have  been  some  action  by  the  party 
paying,  or  those  connected  with  it  in  busi- 
ness; that  the  attention  of  the  department 
had  been  called  to  the  matter  again  and 
again,  its  action  protested  against,  and  still 
it  insisted  upon  the  ruling  which  it  had 
made.  The  claimant  in  the  case  was  held  to 
be  so  far  identified  with  the  parties  who  had 
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made  protests  as  to  be  entitled  to  avail  it- 
self of  the  benefit  of  such  protests.  The 
language  found  in  the  opinion  as  to  the  dif- 
ference in  the  position  occupied  by  the 
government  and  a  party  dealing  with  it  must 
be  understood  in  connection  with  those  facts. 
If  taken  otherwise,  and  in  the  broad  sense 
which  counsel  desire,  and  as  carrying  with 
it  the  suggestion  that  there  can  be  no  volun- 
tary payment  in  a  dealing  between  the  gov- 
ernment and  an  individual  in  respect  to  the 
purchase  of  property  from  the  government, 
we  must  decline  to  accede  to  it. 

We  quote  from  the  opinion  in  that  ease, 
pages  27,  L.  ed.  343,  Sup.  Ct.  Rep.  246,  and 
following,  that  which  snows  the  facts  as 
understood  by  the  court,  and  the  language 
upon  which  the  contention  is  here  made: 

"it  appears  that  prior  to  June  30,  1860, 
the  leading  manufacturers  of  matches 
(among  whom  was  William  H.  Swift,  who, 
upon  the  organization  of  the  claimant  cor- 
poration 1370,  became  one  of  its  largest 
stockholders  and  treasurer)  made  repeated 
protests  to  the  officers  of  the  Internal 
Revenue  Bureau  against  its  method  of  com- 
puting commissions  for  proprietary  stamps 
sold  to  those  who  furnished  their  own  dies  and 
designs;  although  it  did  not  appear  that 
anyone  in  behalf  of  the  claimant  corporation 
ever,  after  its  organization,  made  any  such 
protest  or  objection,  or  any  claim  on  account 
thereof,  until  January  8, 1870.  On  that  date 
the  appellant  caused  a  letter  to  be  written 
to  the  commissioner,  asserting  its  claim  for 
the  amount  afterwards  sued  lor,  as  due  on 
account  of  the  commissions  on  stamps  pur- 
t>  chased.  To  this,  on  January  16,  1879,  the 
§  commissioner  replied,  saying  that  the  appel- 
*  lant  had  received  all  'commissions  upon 
stamps  to  which  it  was  entitled,  'provii  led 
the  method  of  computing  commissions,  which 
was  inaugurated  with  the  first  issue  of  pri- 
vate die  proprietary  stamps  and  has  been 
continued  by  each  of  my  predecessors,  is  cor- 
rect. 1  have  heretofore  decided  to  adhere  to 
the  long-established  practice  of  the  office  in 
this  regard  until  there  shall  be  some  legisla- 
tion or  a  judicial  decision  to  change  it.' 
And  the  claim  was  therefore  rejected. 

"From  this  statement  it  clearly  appears 
that  the  Internal  Revenue  Bureau  had  at 
the  beginning  deliberately  adopted  the  con- 
struction of  the  law,  upon  which  it  acted 
through  its  successive  commissioners,  requir- 
ing all  persons  purchasing  such  proprietary 
stamps  to  receive  their  statutory  commis- 
sions in  stamps  at  their  face  value,  instead 
of  in  money;  that  it  regulated  all  its  forms, 
modes  of  business,  receipts,  accounts,  and  re- 
turns upon  that  interpretation  of  the  law; 
that  it  refused  on  application,  prior  to  1866 
and  subsequently,  to  modify  its  decision; 
that  all  who  dealt  with  it  in  purchasing 
these  stamps  were  informed  of  its  adherence 
to  this  ruling;  and,  finally,  that  conformity 
to  it  on  their  part  was  made  a  condition 
without  which  they  would  not  be  permitted 
to  purchase  stamps  at  all.  This  was  in  effect 
to  say  to  appellant  that  unless  it  complied 
with  the  exaction  it  should  not  continue  its 
business;  for  it  could  not  continue  its  busi- 
21  S.  C— 40. 


ness  without  stamps,  and  it  could  not  pur- 
chase stamps  except  upon  the  terms  pre- 
scribed by  the  Commissioner  of  Internal 
Revenue.  The  question  is  whether  the  re- 
ceipts, agreements,  accounts,  and  settlements 
made  in  pursuance  of  that  demand  and  ne- 
cessity were  voluntary  in  such  sense  as  to 
preclude  the  appellant  from  subsequently  in- 
sisting on  its  statutory  right. 

"We  cannot  hesitate  to  answer  that  ques- 
tion in  the  negative.  The  parties  were  not 
on  equal  terms.  The  appellant  had  no  choice. 
The  only  alternative  was  to  submit  to  an  il- 
legal exaction  or  discontinue  its  business. 
It  was  in  the  power  of  the  officers  of  the  law, 
and  could  only  do  as  they  required.  Money 
paid  or  other  value  parted  with  under  such 
pressure  has  never  been  regarded  as  a  volun- 
tary act  within  the  meaning  of  the  maxim, § 
Volenti  non  fit  injuria,"  >o 
*  United  States  v.  Lee,  106  U.  S.  106,  27* 
L.  ed.  171,  1  Sup.  Ct  Rep.  240,  is  not  in 
point.  The  question  there  was  as  to  the 
necessity  of  a  tender  on  the  day  of  sale  in  order 
to  prevent  the  issue  of  a  valid  tax  deed.  The 
property  was  the  Arlington  estate,  title  to 
which  was  at  the  time  in  Mrs.  Lee,  and  in 
respeot  thereto  it  was  said  (p.  204,  L.  ed. 
176,  Sup.  Ct  Rep.  247) : 

"It  is  proper  to  observe  that  there  was  evi- 
dence, uncontradicted,  to  show  that  Fendall 
appeared  before  the  commissioners  in  due 
time,  and  on  the  part  of  Mrs.  Lee,  in  whom 
the  title  then  was,  offered  to  pay  the  taxes, 
interest,  and  costs,  and  was  told  that  the 
commissioners  could  receive  the  money  from 
no  one  but  the  owner  of  the  land  in  person." 

It  also  appeared  that  the  commissioners 
had  laid  down  a  rule  to  the  same  effect,  and 
the  court  held,  under  those  circumstances, 
that  no  further  tender  was  necessary,  quot- 
ing the  general  rule  laid  down  in  Hills  v. 
National  Albany  Bach.  Bank,  105  U.  S.  319, 
20  L.  ed.  1052,  as  follows  (p.  202,  L.  ed. 
175,  Sup.  Ct  Rep.  245) : 

"It  is  a  general  rule  that  when  the  tender 
of  performance  of  an  act  is  necessary  to  the 
establishment  of  any  right  against  another 
party,  this  tender  or  offer  to  perform  is 
waived  or  becomes  unnecessary  when  it  is 
reasonably  certain  that  the  officer  will  be  re- 
fused." 

Of  course,  this  decision  bears  only  re- 
motely on  what  is  or  what  is  not  a  voluntary 
payment  and  not  at  all  upon  the  question 
whether  there  be  any  right  of  recovery  in 
case  of  a  voluntary  payment. 

Bank  of  United  States  v.  Bank  of  Wash- 
ington, 0  Pet  8,  8  L.  ed.  299,  is  even  less  in 
point  There  it  appeared  that  a  judgment 
had  been  rendered  against  the  Bank  of  Wash- 
ington; that  it  sued  out  a  writ  of  error,  and 
ultimately  obtained  a  reversal  of  the  judg- 
ment ;  but  that  before  it  sued  out  such  writ 
of  error,  and  while  the  judgment  was  in  full 
force,  it  paid  the  amount  thereof  to  one  hav- 
ing in  his  possession  an  execution,  notifying 
him  at  the  same  time  that  it  intended  to  take 
proceedings  to  reverse  the  judgment  It  was 
held  that  notwithstanding  such  notice,  no 
recovery  could  be  had  by  the  Bank  of  Wash- 
ington from  the  party  who  had  the  execu- 
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tion,  he  holding,  not  m  owner  of  the  judg- 
ement, but  simply  as  agent  to  collect;  that 
10  while  upon  reversal  a  recovery  might  be  had 

*  from  the  judgment  creditor,  a*  payment  to 
this  third  party  created  no  cause  of  action 
against  the  party  so  receiving. 

On  the  other  hand,  in  Lamborn  v.  Dickin- 
son County  Comrs.  97  U.  S.  181,  24  L.  ed. 
920,  Lamborn,  trustee  for  a  land  company 
whose  lands  had  been  sold  for  taxes  to  the 
county  of  Dickinson,  paid  the  amount  of 
taxes  to  the  county,  and  took  an  assignment 
of  the  tax-sale  certificates.  It  was  subse- 
quently decided  that  the  taxes  were  illegal, 
and  thereupon  he  brought  this  action  to  re- 
cover the  amount  he  had  paid.  When  he 
made  the  payment  and  took  the  assignment 
he  made  no  protest,  and  it  was  held  that  he 
could  not  recover,  the  payment  having  been 
voluntary,  and  made  simply  under  a  mistake 
of  law.  Many  cases  are  cited  in  the  opin- 
ion sustaining  that  proposition.  To  the 
same  effect  is  Union  P.  R.  Co.  v.  Dodge 
County  Comrs.  98  U.  8.  541,  25  L.  ed.  196. 

The  other  class  of  oases  is  illustrated  by 
United  States  v.  Lawson,  101  U.  S.  164,  25 
L.  ed.  860,  and  United  States  Ellsworth, 
101  U.  S.  170,  25  L.  ed.  862.  In  each  of 
those  cases  it  appeared  that  a  collector  had 
received  certain  fees,  some  of  which  he  was 
entitled  to  retain,  but  all  of  which  he  paid 
into  the  United  States  Treasury  upon  the 
peremptory  order  of  the  commissioner  of 
customs.  This  was  held  not  to  be  a  volun- 
tary payment  or  sufficient  to  prevent  a  re- 
covery of  the  moneys  actually  due  him,  the 
court  saying,  in  the  second  of  these  cases  (p. 
173,  L.ed.  863)  : 

"You  will  also  bear  in  mind,  said  the  com- 
missioner, that  all  moneys  of  every  descrip- 
tion, not  received  by  warrant  on  the  Treas- 
ury, must  be  actually  deposited.  Had  he 
added,  if  you  fail  to  comply,  the  law  will  be 
enforced,  his  meaning  could  not  be  misunder- 
stood, as  the  act  of  Congress  provides  that 
the  gross  amount  of  all  moneys  received 
from  whatever  source  for  the  use  of  the 
United  States,  with  an  exception  immaterial 
in  this  case,  shall  be  paid  hy  the  officer  or 
agent  receiving  the  same  into  the  Treasury 
at  as  early  a  day  as  practicable,  without  any 
abatement,  etc.    Rev.  Stat  i  3617. 

"Penalties  are  prescribed  for  a  noncompli- 
ance with  that  requirement,  as  follows: 
Every  officer  or  agent  who  neglects  or  refus- 
9  es  to  comply  with  that  provision  shall  be 
3  subject  to  be  removed  from  office  and  to  for- 

•  feit  any  part  or  share  of  the  moneys*with- 
held,  to  which  he  might  otherwise  be  enti- 
tled. 14  Stat  at  L.  187,  chap.  201;  Rev. 
Stat  I  3619. 

"Viewed  in  the  light  of  these  penal  provi- 
sions, the  payments  in  question  made  under 
the  peremptory  order  of  the  commissioner 
cannot  be  regarded  as  voluntary  in  the  sense 
that  the  party  making  them  is  thereby  pre- 
cluded from  maintaining  an  action  to  recov- 
er back  so  much  of  the  money  paid  as  he  was 
entitled  to  retain." 

On  the  other  hand,  in  United  States  v. 
Wilson,  108  U.  S.  273,  42  L.  ed.  404, 18  Sup. 
Ct  Rep.  85,  it  appeared  that  a  consul  for 


the  United  States,  in  his  regular  accounts 
and  settlements  with  the  Secretary  of  the 
Treasury,  charged  himself  with  certain  fees 
received  by  him  as  consul,  which  he  was  not 
obliged  to  account  for,  and  paid  the  same  in- 
to the  Treasury,  retiring  from  office  upon  a 
final  settlement  without  making  any  claim 
or  protest  concerning  them,  and  it  was  held 
that  he  could  not  recover  them,  as  they  were 
voluntarily  paid  into  the  Treasury,  the  court 
saying  (p.  270,  L.  ed.  465,  Sup.  Ct  Rep. 
86) : 

"There  is  no  pretense  that  he  paid  the  fees 
into  the  Treasury  to  avoid  a  controversy 
with  any  department  of  the  government,  or 
that  he  ever  made  any  objection  or  protest 
against  the  fees  being  charged  to  him  as  of- 
ficial fees.  The  court  of  claims  so  finds  is 
substance.  If  a  voluntary  payment  can  be 
made  to  the  government,  it  seems  to  us  that 
this  is  such  a  case,  and  unless  it  be  declared 
that  the  law  of  voluntary  payments  is  not 
applicable  to  the  case  of  a  payment  by  an  of- 
ficial to  the  government  we  think  the  pay- 
ments made  by  the  original  claimant  were 
voluntary.  This  is  not  a  case  of  an  order  or 
direction  for  the  payment  of  these  moneys, 
given  to  Mr.  Van  Buren  by  the  officers  of  the 
Treasury  or  State  Departments;  nor  is  it  a 
case  where  the  failure  to  pay  the  moneys 
might  be  regarded  as  disobedience  to  the  per- 
emptory order  of  a  superior  officer;  nor  a 
payment  under  duress.  The  facts  show 
nothing  but  a  voluntary  payment  of  money 
to  the  government,  without  claim  of  any 
right  to  retain  one  penny  of  it" 

It  is  clear  from  these  references  that  this 
oourt  has  distinctly  and  constantly  recog- 
nized the  doctrine  that  where  there  has  been 
a  voluntary  payment  of  money,  using  that* 
term  in  its  customary  legal  sense,  the  money g 
so  paid  cannot  be  recovered,*  and  also  that* 
that  doctrine  applies  to  cases  in  which  on* 
of  the  parties  is  the  government  and  that 
money  thus  voluntarily  paid  to  the  govern- 
ment cannot  be  recovered. 

We  now  proceed  to  notice  some  special  ob- 
jections of  counsel  for  the  appellee.  One  is 
that  the  defense  of  voluntary  payment  made 
in  this  case  is  exceptional  and  opposed  to  the 
entire  policy  of  the  government  Yet  con- 
fessedly in  all  customs  cases  protest  is  nec- 
essary,— made  so  by  express  statute.  Coun- 
sel refer  to  Elliott  v.  Stoartwout,  10  Pet  137, 
153,  9  L.  ed.  373,  379,  in  which  a  reason  for 
the  necessity  of  protest  was  given  as  follows: 

"To  make  the  collector  answerable,  after 
he  had  paid  over  the  money  without  any  in- 
timation having  been  given  that  the  duty 
was  not  legally  charged,  cannot  be  sustained 
upon  any  sound  principles  of  policy  or  of 
law.  There  can  be  no  hardship  in  requiring 
the  party  to  give  notice  to  the  collector  that 
he  considers  the  duty  claimed  illegal,  and 
put  him  on  his  guard  by  requiring  him  not 
to  pay  over  the  money.  The  collector  would 
then  be  placed  in  a  situation  to  claim  an  in- 
demnity from  the  government.  But  if  the 
party  is  entirely  silent  and  no  intimation 
of  an  intention  to  seek  a  repayment  oi  the 
money,  there  can  be  no  ground  upon  which 
the  collector  can  retain  the  money,  or  call 
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upon  the  government  to  indemnify   him  I  of  June  15,  1880,  but  that,  where  the  eonsid- 
againet  a  suit."  eration  received  for  the  lands  was  in  then 

And  upon  that  say:  J  form  of  scrip  still  in  the  custody  of  the  Londg 

"It  is  evident  that  customs  cases  are  a* Department,  the  error  might  be  corrected  by* 

'  that  department  by  a  return  of  scrip  equal 


class  by  themselves,  and  that  the  reasons 
which  make  a  protest  absolutely  necessary 
in  such  cases  have  no  application  to  other 
eases.  The  questions  arising  in  the  admin- 
istration of  the  customs  laws  are  so  delicate, 
with  such  subtle  shades  of  difference,  that 
it  is  absolutely  necessary  that  the  Treasury 
have  notice  when  one  of  its  rulings  is  to  be 
disputed,  in  order  that  the  evidence  may  be 

£ reserved.  This  necessity  has  crystallized 
lto  positive  law,  regulating  the  form  and 
time  lor  filing  protests,  and  creating  a  sepa- 
rate jurisdiction  for  the  trial  of  such  causes 
apart  from  other  claim*  against  the  govern- 
ment." 

But  Elliott  v.  Bwartwout  was  decided  be- 
fore there  was  a  court  of  claims,  and  the 
JJ  specific  reason  stated  in  the  quotation  would 
S  not  apply  to  an  action  brought  directly 
*  against  the*government  in  such  court,  and 
yet  the  necessity  of  protest  is  still  affirmed 
by  statute.   So  it  cannot  be  said  that  the  de- 
fense of  voluntary  payment  is  opposed  to  the 
entire  policy  of  toe  government. 

Passing  from  customs  cases,  counsel  refer 
to  several  instances  in  which  the  Interior  De- 
partment has  repaid  money  received  under  a 
mistake.  Thus,  in  M.  F.  Soto,  6  Land  Dec. 
884,  Secretary  Lamar  ordered,  in  respect  to 
a  series  of  cases,  a  return  of  the  excess  of 
moneys  charged  and  received  by  the  local 
land  officers  and  paid  into  the  Treasury  of 
the  United  States.  An  examination  of  that 
decision  shows  that  it  was  made  under  the 
act  of  June  10,  1880,  heretofore  referred  to, 
which  in  f  2  directed  the  repayment,  and  in 
I  3  provided  that — 

"The  Secretary  of  the  Interior  is  author- 
ized to  make  the  payments  herein  provided 
for,  out  of  any  money  in  the  Treasury  not 
otherwise  appropriated.'' 

So,  Congress  having  directed  a  repayment 
under  conditions  named  in  the  statute,  and 
authorized  the  Secretary  of  the  Interior  to 
make  that  repayment,  the  Secretary  simply 
enforced  the  mandate  of  Congress. 

Re  Thomas  Kearney,  7  Land  Dec.  20,  is  to 
the  same  effect.  It  may  be  that  the  Secre- 
tary of  the  Interior  misconstrued  the  law 
of  June  16,  1880,  as  seemsprobable  from  our 
decision  in  Medbury  v.  United  States,  173 
U.  S.  402,  43  L.  ed.  779,  19  Sup.  Ct  Bep. 
603,  but  whether  he  did  or  no,  his  action  was 
based  upon  that  law.  The  same  may  be 


Dec.  683. 

Re  Frank  A.  White,  17  Land  Dec  339,  a 
case  of  desert  land  entry,  is  a  decision  that 
no  repayment  can  be  ordered  in  the  absence 
of  an  express  direction  by  Congress. 

The  case  of  Albert  Nelson,  28  Land  Dec. 
248,  referred  to  by  counsel,  is  significant.  In 
that  case  it  was  held  that  the  repayment  pro. 
visions  of  the  act  of  June  10,  1880,  did  not 
authorize  the  Secretary  of  the  Interior  to 
draw  his  warrant  upon  the  Treasury  for 
double  minimum  excess  erroneously  charged 
for  lands  reduced  in  price  by  (  3  of  the  act 


in  amount  to  the  excess.  That  means  sim- 
ply that  when  a  sale  has  not  been  closed  by 
the  payment  of  the  consideration  into  the 
Treasury  of  the  United  States,  and  while  the 
transaction  is  in  process  of  administration, 
and  the  consideration  is  still  in  the  hands  of 
the  department  charged  with  the  duty  of 
making  the  sale,  it  can  correct  a  mistake  in 
the  amount  of  the  consideration  received, 
and  that  it  is  not  necessary  to  turn  the  en- 
tire amount  into  the  Treasury  and  leave 
the  party  to  some  other  remedy  direct- 
ly against  the  government.  But  it  does 
not  follow  therefrom  that  when  the  con- 
sideration has  been  paid  into  the  Treas- 
ury, and  the  power  of  the  Secretary  of  the 
Interior  to  make  any  correction  has  ceased, 
a  claimant  may  ignore  the  question  of  a  vol- 
untary payment,  and  maintain  an  action  to 
recover  the  excess. 

The  conclusion  we  draw  from  these  cases 
(and  no  others  in  respect  to  the  ruling  of 
the  Land  Department  are  referred  to)  is  dif- 
ferent from  that  drawn  by  counsel.  That 
Congress  has  power  in  all  cases  to  waive  the 
question  of  voluntary  payment,  and  provide 
that  any  mistake  shall  be  corrected  and  any 
excess  of  payment  refunded  by  the  officer  re-  • 
ceiving  it,  or  recovered  by  an  action  in  the 
court  of  claims,  is  undoubted ;  that,  as  shown 
by  these  references,  it  has  made  provision  in 
certain  cases  for  a  refunding  by  the  depart- 
ment which  has  received  the  money  is  obvi- 
ous; and  provided  for  such  refunding  irre- 
spective of  the  question  of  voluntary  pay- 
ment. Now  counsel  would  draw  the  infer- 
ence that  the  question  of  voluntary  pay- 
ment has  been  waived  by  Congress  in  all 
cases  of  transactions  between  the  govern- 
ment through  its  administrative  officers  and 
private  individuals,  except  in  customs  cases, 
and  that,  if  there  be  no  specific  provision  for 
refunding  by  the  department  in  which  the 
mistake  has  occurred,  the  party  may  come 
into  the  court  of  claims  and  enforce  his  right 
to  recover.  Our  conclusion  is  directly  to  the 
contrary,  and  that  Congress,  recognizing  the 
rule  of  voluntary  payment,  believed  that  in 
certain  instances  it  ought  not  to  be  enforced, 
and  that  the  department  which  received  money 
in  excess  of  the  legal  charge  or  price  should 
refund,  and  so  legislated,  intending  to  leave  J 
all  other  cases  subject  to  express  statutory  is 


said  of  the  case  of  Jacob  A.  Gilford,  8  Land  "requirement  of  protest,  or  to  the  ordinary 


and  well-established  rule  as  to  the  effect  of 
voluntary  payment. 

While  the  consequences  of  a  construction 
are  not  conclusive,  yet  sometimes  they  are 
worthy  of  notice.  If  the  jurisdiction  of  the 
court  of  claims  is  limited  to  cases  in  which 
the  several  departments  have  failed  to  recog- 
nize the  direct  mandates  of  Congress  in  re- 
spect to  refunding,  comparatively  few  cases 
will  be  brought  into  that  court.  It  is  to  be 
assumed  that  the  departmental  officers  will 
recognize  all  legislation  of  Congress,  and 
carry  it  into  effect  in  accordance  with  its 
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terms,  and  therefore  the  only  matters  for  ju 
dicial  cognizance  will  be  questions  arising 
as  to  alleged  misconstruction  by  such  officers 
of  its  command,  and  the  only  judgments  ren- 
dered against  the  government  will  be  those 
in  affirmance  thereof;  whereas,  if  the  other 
construction  is  accepted,  then,  irrespective  of 
any  ruling  by  the  department,  without  any 
mandate  from  Congress  to  refund,  upon  the 
mere  fact  of  a  supposed  mistake  in  the  fees 
charged  or  the  price  collected,  although  such 
fees  or  price  were  paid  without  question,  the 
court  will  have  jurisdiction  of  all  actions  to 
recover  any  alleged  excess,  and  will  be 
flooded  with  a  multitude  thereof.  We  know 
that  even  now  that  court  is  loaded  with  a 
volume  of  oases,  prophetic  of  long  delay,  and 
if  the  door  is  to  be  opened  so  that  all  charges 
made  by  the  government,  through  its  offi- 
cers, for  fees  or  prices,  irrespective  of  the 
question  of  voluntary  payment,  may  be  liti- 
gated therein,  it  is  obvious  that  its  docket 
will  be  so  burdened  that  determination  with- 
in ordinary  limits  of  time  cannot  be  expect- 
ed. 

Finally,  we  pass  to  a  consideration  of  the 
question  whether  there  is  anything  in  the 
record  to  show  that  which  is  tantamount  to 
objection  and  protest.  We  have  not  pursued 
the  order  of  argument  followed  by  counsel  in 
their  brief,  but  that  which  seems  to  us  most 
natural  to  develop  the  questions  involved 
herein.  As  indicated  in  the  opinion  in  Swift 
4C.&B.  Co.  v.  United  States,  111  U.  S.  22, 
28  L.  ed.  341,  4  Sup.  Ct.  Rep.  244,  there  are 
oases  in  which  the  formality  of  a  protest  or 
objection  is  unnecessary;  some  things  may 
be  taken  as  equivalent  thereto,  or  as  suffi- 
cient in  lieu  thereof. 

But  we  fail  to  see  anything  in  the  record 
which  brings  this  case  within  the  scope  of 
that  decision.  It  does  not  appear  that  there 
was  any  continued,  or  even  a  single,  ruling 
of  the  Land  Department  to  the  effect  that 
land  situated  as  was  this  was  subject  to  the 
price  of  $2.50  per  acre,  and,  of  course,  if 
there  had  been  no  ruling  to  that  effect  there 
had  been  no  objection  or  protest  by  anyone. 
Nor  is  there  anything  to  show  that  the  $2.50 
was  paid  on  any  supposition  that  it  was  an 
excessive  charge,  or  paid  simply  for  the  pur- 
pose of  protecting  a  property  right  which  he 
had  acquired.  It  is  said  that,  as  he  had  al- 
ready gone  upon  the  land  and  made  improve- 
ments, that  he  paid  $400  to  protect  his  right 
to  his  settlement  and  improvements,  and 
that  he  paid  it  because  such  price  was  exact- 
ed from  him;  but  there  is  nothing  in  the  rec- 
ord to  indicate  that  he  did  not  go  upon  the 
laud  in  the  first  instance  supposing  that  the 
price  was  $400,  or  that  he  did  not  file  his  de- 
claratory statement,  makes  his  settlement 
and  improvements,— all  with  the  expectation 
of  paying  the  sura  which  he  did  thereafter 
pay.  Under  those  circumstances  it  cannot 
be  said  that  he  paid  a  sum  which  was  exact- 
ed from  him,  not  because  he  believed  it  was 
the  proper  charge,  but  because  he  felt  that  it 
was  necessary  to  protect  his  rights.  In  short, 
and  to  sum  it  up  in  a  word,  so  far  as  we  can 
see  from  this  record  the  transaction  was 
purely  voluntary  on  his  part,  and  that  while 


there  was  a  mistake  it  was  mutual  and  on* 
of  law, — a  mistake  on  his  part  not  induced 
by  any  attempt  to  deceive  or  misrepresenta- 
tion by  the  government  officials.  It  is  a  case 
of  a  voluntary  payment,  and  as  such  the 
claimant's  remedy  is  by  appeal  to  the  discre- 
tion of  Congress,  and  not  by  an  action  in  the 
court  of  claims.  The  judgment  is  reversed, 
and  the  case  remanded,  with  instructions  to 
enter  judgment  for  the  government 


(181  TJ.  S.  562) 
ANTONE  MARKS,  Plff.inErr^ 
v. 

J.  M.  SHOUP. 
Attachment — levy — liability  of  officer. 

1.  A  writ  of  attachment,  though  voidable, 
when  It  has  the  seal  of  the  court  and  every- 
thing else  on  Its  face  to  give  It  apparent  valid- 
ity. Is  a  sufficient  protection  to  an  officer 
who  Is  bound  to  obey  it,  for  making  a  levy 
under  It. 

2.  A  levy  of  an  attachment  upon  goods  In  the 
hands  of  a  third  person,  without  leaving  a 
certified  copy  of  the  writ  and  a  notice  specify- 
ing the  property  attached  with  the  person 
having  possession  of  the  same.  Is  Invalid  un- 
der 1  Hill's  (Or.)  Code.  ed.  1887,  |  149,  subs. 
2,  8,  and  constitutes  no  defense  to  the  officer 
when  sued  for  taking  the  goods. 

[No.  82.] 

Submitted  February  88, 1901.   Decided  May 
IS,  1901. 

FT  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Alaska 
to  review  a  judgment  for  defendant  in  an  ac- 
tion for  alleged  unlawful  levy  of  an  attach- 
ment. Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  W.  W.  Dudley,  L.  T.  Miohen- 
•r,  TP.  E.  Crews,  and  J.  B.  Cobb  for  plaintiff 
in  error. 

Messrs.  S.  M.  Stockslager,  George  C 
Heard,  and  Arthur  K.  Delaney  for  defend- 
ant in  error. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  damages,  brought  by 
the  plaintiff  in  error,  who  was  also  plaintiff 
in  the  court  below,  and  we  will  therefore  so 
designate  bim,  against  the  defendant,  by  vir- 
tue of  his  office,  caused  by  the  taking  from 
the  possession  of  the  plaintiff  of  a  certain 
stock  of  goods,  wares,  and  merchandise. 

The  goods  originally  belonged  to  one  Joe 
Levy,  who  sold  them  to  one  Levine  by  verbal 
sale,  and  as  a  part  of  the  consideration  Le- 
vine assumed  to  pay  a  debt  due  to  the  plain- 
tiff. Levine  sold  them  to  one  Kendall,  who 
assumed  to  pay  the  same  debt.  Kendall 
sold  and  delivered  them  to  plaintiff. 

The  defendant  was  at  the  time  of  the  tak- 
ing of  the  goods  marshal  of  Alaska,  and  he 
justified  the  taking  under  and  by  virtue  of 
attachments  issued  out  of  the  District  Court 
against  Levy,  one  in  the  case  of  Powers  Dry 
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Goods  Co.  v.  Levy,  and  the*  other  in  the  West 
Coast  Grocery  Co.  v.  Levy,  and  claimed  that 
the  transfer*  by  Levy  were  in  fraud  of  his 

creditors. 

The  plaintiff  replied  that  he  had  bought 
the  goods  from  third  persons  for  a  valuable 
consideration,  denied  all  fraud,  and  further 

£ leaded  that,  during  all  the  time  from  prior 
>  the  commencement  of  the  actions  men- 
tioned in  defendant's  answer  until  and  at  the 
time  of  the  taking,  he  was  in  the  actual  and 
exclusive  possession  of  the  goods,  and  denied 
that  defendant  ever  made  any  levy  whatever 
upon  said  goods. 

Defendant  filed  a  supplemental  answer  at 
the  trial,  setting  up  that  the  attachments 
had  merged  in  judgments  upon  which  execu- 
tions had  issued,  the  goods  sold,  and  the  judg- 
ments satisfied. 

The  case  was  tried  before  a  jury,  and  re- 
sulted in  a  verdict  for  the  defendant. 

Motion  for  a  new  trial  was  made  and 
overruled,  and  judgment  entered  for  defend- 
ant.  This  writ  of  error  was  then  sued  out. 

Tn  the  attachment  suits  against  Levy  sum- 
mons was  issued,  but  not  served,  and  substi- 
tuted service  was  afterward  obtained  by  pub- 
lication. The  affidavits  for  the  attachments 
did  not  mention  the  amount  of  indebtedness 
claimed,  and  the  sufficiency  of  the  substi- 
tuted service  and  the  validity  of  the  judg- 
ment based  upon  it  are  attacked  on  that 
ground. 

It  is  also  contended  that  the  levies  of  the 
attachments  were  invalid;  and  error  is  as- 
signed on  the  admission  of  the  testimony 
and  in  giving  instructions  to  the  jury. 

( 1 )  The  laws  of  Oregon  were  in  force  in 
Alaska  at  the  time  of  the  attachments.  23 
Stat,  at  L.  24,  chap.  53.  The  provision  for 
attachments  was  as  follows: 

"A  writ  of  attachment  shall  be  issued  by 
the  clerk  of  the  court  in  which  the  action  is 
pending  whenever  the  plaintiff  or  anyone  in 
his  behalf  shall  make  an  affidavit  showing: 

"1.  That  the  defendant  is  indebted  to  the 

Slaintiff  (specifying  the  amount  of  such  in- 
ebtedness  over  and  above  all  legal  set-offs 
or  counterclaims)  upon  a  contract."  1 
! Hill's  (Or.)  Code,  ed.  1887,  5  145. 
i  It  is  contended  that  these  provisions  were 
not  complied  with* and  the  attachments  were 
therefore  void,  and,  they  being  void,  there 
was  no  foundation  for  the  judgments.  This 
court  has  ruled  already  as  to  that  conten- 
tion in  the  case  of  Matthews  v.  Densmore, 
109  U.  S.  210,  27  L.  ed.  912,  3  Sup.  Ct.  Rep. 
126,  and  other  cases.  In  Matthews  v.  Dens- 
more the  claim  of  a  defect  in  the  affidavit  in- 
validating the  attachment  was  directly 
passed  on,  and  of  the  attachment  it  was 
said: 

"It  may  be  voidable.  It  may  be  avoided 
by  proper  proceedings  in  that  court.  But 
when  in  the  hands  of  the  officer  who  is  bound 
to  obey  it,  with  the  seal  of  the  court  and 
everything  else  on  its  face  to  give  it  validity, 
if  he  did  obey  it,  and  is  guilty  of  no  error 
in  this  act  of  obedience,  it  must  stand  as 
his  sufficient  protection  for  that  act  in  all 
other  courts." 

(3)  The  answer  of  the  defendant  alleged 


that  the  writs  of  attachment  in  the  actions 
mentioned  were  placed  in  his  hands  for  serv- 
ice, and  by  virtue  of  them  he  "duly  levied  up- 
on all  the  goods,  wares,  and  merchandise  set 
forth  in  the  plaintiff's  complaint  herein,  and 
ever  since  that  time  has  held  and  now  holds 
the  same  as  said  United  States  marshal  un- 
der and  by  virtue  of  said  writs." 

His  returns  upon  the  writs  were  as  fol- 
lows: 

"I  hereby  certify  that  I  have  executed  the 
within  writ  of  attachment  by  levying  upon  the 
personal  property  of  the  within-named  de- 
fendant, to  wit:  All  of  the  goods,  wares,  and 
merchandise  situated  in  the  one-story  build- 
ing one  door  south  of  B.  M.  BehrendV  bank, 
on  Seward  street  between  Second  and  Third 
streets  in  the  town  of  Juneau,  district  of 
Alaska,  by  posting  a  copy  of  said  writ  of  at* 
tachment  on  the  front  door  of  said  building; 
also,  eleven  (11)  cases  of  boots  and  shoes 
consigned  to  the  within-named  defendant, 
Joseph  Levy,  situated  in  the  warehouses  of 
the  Pacific  Coast  Steamship  Company,  by  de- 
livering a  notice  and  copy  of  the  within  writ 
of  attachment  on  H.  F.  Robinson,  the  agent 
of  said  Pacific  Coast  Steamship  Company, 
and  have  all  of  the  above-described  personal 
property  of  the  above-named  defendant  now 
in  my  possession. 

"Dated  at  Juneau,  Alaska,  May  14,  1898." 

It  will  be  observed  that  the  returns  area 
somewhat  vague  as  to  whose  possession  theg 
property  was  in  at  the  time  of  levy.   If  *the* 
fact  can  be  said  to  have  been  put  in  issue  by 
the  pleadings  the  only  evidence  in  the  case 
was  given  by  the  plaintiff  as  follows : 

"About  the  10th  day  of  May.  1898,  I  was 
the  owner  and  in  the  possession  of  a  stock  of 
goods,  wares,  and  merchandise  in  Juneau, 
Alaska.  The  goods  were  in  the  building  on 
Seward  street,  next  to  B.  M.  Behrends.  On 
or  shout  that  date  the  United  States  deputy 
marshal,  W.  D.  Grant,  came  to  the  store  and 
took  the  goods  out  of  my  possession.  I  de- 
clined to  surrender  possession,  but  the  depu- 
ty marshal  forcibly  put  me  out  of  the  build- 
ing, took  the  key  out  of  my  pocket,  and 
locked  the  front  door." 

The  truth  of  this  was  not  questioned,  and 
it  must  be  accepted  as  established  that  at  the 
time  of  the  levy  the  property  was  in  the 
possession  of  the  plaintiff.  What  is  the  ef- 
fect of  it?  In  other  words,  was  the  levy 
made,  as  described  in  the  return  of  the  de- 
fendant, legal? 

The  statute  provided  as  follows: 

"The  sheriff  to  whom  the  writ  is  directed 
and  delivered  shall  execute  the  same  without 
delay  as  follows:    .   .  . 

"2.  Personal  property,  capable  of  manual 
delivery  to  the  sheriff,  and  not  in  the  posses- 
sion of  a  third  person,  shall  be  attached  by 
taking  it  into  his  custody. 

"3.  Other  personal  property  shall  be  at- 
tached by  leaving  a  certified  copy  of  the  writ, 
and  a  notice  specifying  the  property  at- 
tached, with  the  person  having  the  posses- 
sion of  the  same."  1  Hill's  (Or.)  Code,  ed. 
1887,  i  149,  subs.  2  and  3. 

These  provisions  were  passed  upon  in 
Spaulding  v.  Kennedy,  0  Or.  208.   The  facta 
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of  the  case  as  stated  by  the  court  were  aa 
follows: 

"Litchenthaler  and  Simpson  were,  on  the 
flth  of  November,  1875,  the  owners  of  a  cer- 
tain mare,  the  property  in  dispute,  upon 
which  they  executed  a  chattel  mortgage  of 
that  date  in  favor  of  the  Granger  Market 
Company.  This  mortgage  waa  duly  recorded, 
and  remained  unsatisfied  at  the  commence- 
ment of  this  action.  Subsequently  Litchen- 
a  thaler  and  Simpson  delivered  the  mare  to 
g  the  plaintff  upon  a  second  chattel  mortgage 

•  by  them  in  his  favor,  executed  subsequently 
to  the  one  in  favor  of  the  Granger  Market 
Company. 

"In  March,  1876,  one  James  Welch  ob- 
tained a  judgment  against  the  Granger  Mar- 
ket Company,  upon  which  an  execution  waa 
issued,  and  placed  in  the  hands  of  Kennedy, 
the  appellant,  who  was  a  constable.  Ken- 
nedy under  this  execution  levied  as  it  is 
claimed,  upon  the  mare,  as  the  property  of 
the  Granger  Market  Company,  by  taking  her 
from  the  possession  of  one  Stemme,  the 
bailee  of  the  plaintiff  Spaulding.  Spaulding 
brought  this  action  to  recover  possession." 

The  court  said: 

"It  waa  the  object  of  the  levy  to  subject 
the  right  of  the  Granger  Market  Company 
to  execution,  and  in  order  to  do  so,  and  oy  a 
levy  and  sale  transfer  this  right  to  an  exe- 
cution purchaser,  the  officer  must  pursue 
the  course  pointed  out  by  the  statute." 

And,  after  quoting  the  statute,  said  fur- 
ther: 

"This  property  not  being  in  the  posses- 
sion of  the  Granger  Market  Company  at  the 
time  of  the  levy,  the  officer  could  not,  by 
virtue  of  his  writ,  lawfully  take  it  from  the 
possession  of  a  third  person  in  whose  posses- 
sion he  found  it,  and  he  committed  a  trespass 
in  so  doing.  It  is  claimed  that  this  statute 
Is  simply  intended  to  protect  those  in  posses- 
sion of  property  who  may  have  a  lien  on  it 
by  virtue  of  which  they  may  be  entitled  to 
redeem  it.  This  may  be  the  object  of  the 
statute.  The  statute  provides  that  such  per- 
sons, when  summoned  as  garnishees,  shall 
answer  and  show  by  what  title  they  hold  the 
property;  but  the  sheriff,  when  he  finds  the 
property  which  he  supposes  belongs  to  the 
judgment  debtor  in  the  possession  of  third 
persons,  has  no  right  to  determine  the  right 
of  that  possession,  except  in  the  manner  pro- 
vided by  law." 

The  same  principle  was  expressed  in  Lewi* 
T.  Birdsey,  19  Or.  164,  26  Pac  623,  and  in 
Batohellor  v.  Richardson,  17  Or.  334,  21  Pac. 
392. 

The  cases  cited  by  defendant  in  error  are 
not  to  the  contrary.   Page  v.  Orant,  9  Or. 
116,  was  a  direct  attack,  after  execution  re- 
5  turned  unsatisfied,  upon  a  sale  claimed  to  be 
■a  fraudulent.    Lyons  v.  Leahy,  16  Or.  8,  13 

*  Pac.  643,  and  Philbrick  v.  O'Connor,  15  Or. 
15,  13  Pac  612;  and  Crawford  Beard,  12 
Or.  447,  8  Pac.  537,  were  creditor's  bills 
brought  to  set  aside  deeds  for  real  estate 
after  return  of  execution  unsatisfied.  It  fol- 
lows that  the  levy  waa  invalid  and  could 
constitute  no  defense  to  the  defendant,  and 
the  jury  should  have  been  so  instructed. 


(2)  The  error  assigned  on  instructions 
not  disposed  of  by  the  above  reasoning  it  is 
not  necessary  to  consider.  We  may  say, 
however,  that  we  have  grave  doubts  of  their 
correctness. 

Judgment  reversed,  with  costs,  and  cause 
remanded,  with  directions  to  grant  a  new 
trial. 


(181  U.  S.  667) 
GEORGE  H.  N.  LUHRS,  4ppt, 
«. 

WILLIAM  A.  HANCOCK,  Lilly  B.  Hancock, 
and  Thomas  W.  Pemberton. 

Adoption  of  common  law — effect  on  prior 
law  as  to  married  women — lien  of  judg- 
ment on  land  fraudulently  conveyed — in- 
sanity of  grantor— collateral  attack  on 
foreclosure  judgment. 

1.  The  adoption  of  tbe  common  law  of  Eng- 
land by  Aria.  Laws  1885,  No.  68,  so  far  aa 
that  law  Is  not  repugnant  to  or  inconsistent 
with  the  Constitntlon  of  tbe  United  States, 
Bill  of  Rights,  or  laws  and  customs  of  the 
territory,  does  not  Include  an  adoption  of  the 
common-law  rule  wblcb  precludes  a  husband 
from  making  a  conveyance  directly  to  his 
wife  without  the  Intervention  of  a  trustee, 
since  tbe  pre-existing  laws  of  tbe  territory 
provide  for  community  property  of  husband 
and  wife,  allowing  tbe  wife  to  have  separate 
property  and  tbe  absolute  disposition  thereof. 

2.  A  judgment  against  a  debtor  does  not  be- 
come a  lien  on  land  fraudulently  conveyed  by 
him  before  the  judgment. 

8.  The  title  of  a  purchaser  on  a  sale  under  a 
Judgment  of  foreclosure  cannot  be  attacked 
collaterally  on  the  ground  of  tbe  Insanity  of 
a  mortgagor. 

[No.  176.] 

Argued  and  Submitted  March  7,  1901.  De- 
cided May  IS,  1901. 


APPEAL  from  a  decision  of  the  Supr 
Court  of  the  Territory  of  Arizona  af- 
firming a  judgment  in  an  action  of  eject* 
ment  Affirmed. 

See  same  case  below,  57  Pac.  605. 
The  facts  are  stated  in  the  opinion. 
Jfr.  Xb  E.  Payson  submitted  the  case  torn 
appellant.  So. 
*  Messrs.  A.  S.  Wort  Kington  and  0.  P.' 
Amsworth  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  judgment  of 
the  supreme  court  of  Arizona,  affirming  the 
judgment  of  the  district  court  of  the  third 
judicial  district  of  the  territory,  rendered  in 
an  action  of  ejectment  originally  brought 
against  Hancock  and  his  wife,  and  to  which 
action  Pemberton  was  afterwards  made  a 
party. 

The  facts  as  found  by  the  supreme  court 
are  as  follows: 

"This  was  an  action  by  the  appellant  to 
recover  possession  of  five  certain  lots  in  the 
city  of  Phoenix,  and  for  the  value  of  the 
rents  and  profits  thereof.  The  complaint  is 
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in  the  usual  form  in  ejectment  eases.  The 
defendants  William  A.  Hancock  and  Lilly  B, 
Hancock,  husband  and  wife,  answered,  plead- 
ing 'not  guilty,'  and  setting  up  the  statute 
of  limitations  in  bar  of  the  plaintiff's  right 
to  recover.  Similar  defenses  were  inter- 
posed by  the  defendant  Thomas  W.  Pember- 
ton,  who,  by  way  of  cross  complaint,  also 
pleaded  his  ownership  and  possession  of  said 
premises,  and  asked  for  affirmative  relief  as 
against  the  adverse'  claims  of  the  plaintiff, 
Upon  the  trial  in  the  court  below  the  plain- 


tiff was  adjudged  to  have  no  right,  title,  or 
interest  in  said  property,  and  the  defendant 
Pemberton  was  adjudged  to  be  the  owner  and 


entitled  to  the  possession  thereof.  From 
this  judgment  of  the  district  court  the  plain- 
tiff prosecutes  an  appeal. 

"The  record  shows  the  material  facts  in 
the  case  to  be  substantially  as  follows:  On 
February  27,  1886,  the  legal  title  to  the 
premises  in  controversy  was  vested  in 
William  A.  Hancock,  the  common  source 
from  which  both  the  plaintiff  and  the  de- 
fendant Pemberton  deraign  title.  The  said 

S remises  were  inclosed  as  one  tract,  with  a 
welling  house  situated  upon  lots  14  and  15, 
and  had  been  occupied  by  the  defendants 
William  A.  Hancock  and  Lilly  B.  Hancock 
•a  a  homestead  ever  since  1873.  On  the  said 
27th  day  of  February,  1886,  and  while  the 
«  said  premises  were  so  occupied  and  claimed 
is  as  a  homestead,  the  said  William  A.  Han- 
*  cock,  for  the  consideration  of  love  and'affec- 
tion,  deeded  the  same  by  a  direct  conveyance 
to  his  said  wife,  Lilly  B.  Hancock.  The  val- 
ue of  the  said  property  so  conveyed  did  not 
at  that  time  exceed  the  sum  of  $4,000.  On 
March  5,  1802,  certain  creditors  (Herrick  & 
Luhrs)  obtained  a  judgment  in  the  district 
court  of  Maricopa  county  against  the  said 
William  A.  Hancock  for  the  sum  of  $2,524.- 
02  upon  an  indebtedness  contracted  by  him 
November  1,  1883.  An  execution  was  issued 
upon  said  judgment  April  6,  1802,  and  the 
same  was  levied  upon  the  premises  here  in 
controversy  as  the  property  of  William  A. 
Hancock.  No  proceeding  was  had  to  set 
•side  the  anterior  conveyance  to  his  wife, 
but  the  said  real  estate  was  formally  sold 
under  said  execution  to  the  plaintiff  George 
H.  N.  Luhrs,  to  whom  a  sheriff's  deed  was 
made  on  February  4,  1803,  conveying  the 
title  which  is  the  basis  of  his  ejectment  suit. 
On  March  21,  1892,  the  said  Lilly  B.  Han- 
cock and  William  A.  Hancock  had  borrowed 
from  one  Robert  Allstatter  the  sum  of  $2,- 
600,  and  on  the  same  day,  to  secure  the  pay- 
ment thereof,  had  executed  to  the  said  All- 
statter a  mortgage  upon  all  of  the  aforesaid 
premises.  This  mortgage,  presumably  exe- 
cuted in  good  faith,  was  subsequently  fore- 
closed, and  the  defendant  Thomas  W.  Pem- 
berton became  the  purchaser  at  the  foreclos- 
ure sale.  He  received  the  sheriff's  deed  for 
the  said  premises  on  February  14,  1895, 
took  possession  thereof  from  the  Hancocks, 
and  has  since  paid  the  taxes  and  made 
valuable  improvements  upon  the  property. 
The  plaintiff  Luhrs  was  never  in  the  pos- 
session of  the  premises." 

The  supreme  court  also  certified  that  the 


exceptions  on  the  trial  to  the  rulings  of  the 
court  were:  (1)  To  the  admission  of  the 
deed  dated  February  27,  1886,  from  Han- 
cock to  his  wife.  (2)  The  rejection  of  evi- 
dence tending  to  prove  that  Hancock  made 
an  application  for  a  homestead  under  the 
public  land  laws  of  the  United  States,  and 
filed  an  application  in  the  land  office  of 
Tucson,  completed  his  homestead  proofs,  and 
received  a  certificate  from  the  receiver  for 
the  land  applied  for.  A  certified  copy  of 
the  papers  was  offered  in  evidence,  but  ruled 
out.  (3)  The  rejection  of  evidence  of  the 
insanity  of  Mrs.  Hancock  at  the  time  she  ex- 
ecuted the  mortgage  to  Robert  Allstatter,  c 
the  foundation  of  Pemberton's  title.  (4)  & 
The  admission  in  evidence *of  the  note  and* 
mortgage  over  the  objection  of  plaintiff 
claiming  Mrs.  Hancock  insane  and  incompe- 
tent to  make  them. 

We  are  confined  to  the  assignment  of  er- 
rors based  on  these  rulings.  Harriton  v. 
Perea,  168  U.  S.  311,  42  L.  ed.  478,  18  Sup. 
Ct.  Rep.  129;  Uolloway  v.  Dunham,  170  U. 
S.  615,  42  L.  ed.  1165,  18  Sup.  Ct  Rep.  784] 
Young  v.  Amy,  171  U.  S.  179,  43  L.  ed.  127, 
18  Sup.  Ct.  Rep.  802;  18  Stat,  at  L.  27,  chap. 
80. 

(1)  The  ground  of  objection  to  the  deed 
is  that  it  is  void  as  a  conveyance  because 
void  at  common  law,  void  under  the  statute 
restricting  the  conveyance  of  homesteads, 
and  void  because  a  fraud  upon  creditors, 
"and  especially  the  plaintiff,  whose  debt 
against  Hancock  then  existed." 

It  is  conceded  that  part  of  the  property 
was  a  homestead  in  1883,  at  the  time  of  the 
commencement  of  the  suit  by  Herrick  and 
Luhrs,  but  that  before  judgment  the  home- 
stead had  ceased  to  exist,  because,  under  the 
statute  of  the  territory  passed  March  10, 
1887,  a  declaration  in  writing  was  necessary 
to  be  filed  and  recorded  in  the  office  of  the 
county  recorder  to  preserve  the  homestead 
exemption.  In  other  words,  it  is  conceded 
that  the  property  was  a  homestead  when 
Hancock  executed  the  deed  to  his  wife  in 
1886,  but  it  is  claimed  that,  the  deed  being 
void  and  the  property  ceasing  to  be  a  home- 
stead in  1889,  it  became  subject  to  his  debts. 

Two  questions  arise :  The  validity  of  the 
deed,  and  the  continuance  of  the  homestead. 
We  need  not  now  express  an  opinion  as  to 
the  latter.  The  former  should  be  answered 
in  the  affirmative.  The  contention  is  that 
the  deed  was  void  because  it  was  made  di- 
rectly by  Hancock  to  his  wife  without  the 
Intervention  of  a  trustee,  and  the  contention 
is  claimed  to  be  supported  by  act  No.  68  of 
the  laws  of  the  territory.  That  act  pro- 
vided as  follows: 

"The  common  law  of  England,  so  far  as 
it  is  consistent  with  and  adapted  to  the  nat- 
ural and  physical  condition  of  this  territory 
and  the  necessities  of  the  people  thereof, 
and  not  repugnant  to,  or  inconsistent  with, 
the  Constitution  of  the  United  States,  or 
Bill  of  Bights,  or  laws  of  this  territory,  or 
established  customs  of  the  people  of  this 
territory,  is  hereby  adopted  and  shall  be  the 
rule  of  decision  in  all  the  courts  of  the  ter- 
ritory." 
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{;    It  will  be  observed,  not  the  common  law 

•  unqualifiedly  was 'made  the  rule  of  decision, 
but  that  law  as  modified  by  the  conditions 
of  the  territory;  and  changes  in  the  common- 
law  relation  between  husband  and  wife  had 
been  expressed  in  the  statutes  prior  to  the 
passage  of  the  act  of  1885.  A  community 
of  property  of  the  marriage  was  provided 
for ;  each  of  the  spouses  could  have  separate 

Sroperty,  and  of  ners  she  had  the  absolute 
isposiUon.  The  separate  legal  individual- 
ity of  the  wife,  therefore,  was  recognized, 
and  the  doctrine  which  confounded  her  be- 
ing with  that  of  her  husband  was  abolished. 
The  conditions  had  passed  away  which 
caused  it  to  exist.  New  and  more  natural 
conditions  had  arisen,  and  the  act  of  18SS 
adopted  the  common  law  only  so  far  as  it 
suited  to  those  conditions.  This  was  the 
view  of  the  supreme  court  of  the  territory, 
and  we  adopt  it.  That  learned  court  could 
certainly  know  what  the  natural  conditions 
of  the  territory  and  the  necessities  of  its 
people  were,  and  how  far  consistent  with 
them  the  laws  of  a  past  time  were. 

Indeed,  the  modification  of  the  common 
law  as  to  the  property  relations  of  husband 
and  wife  generally  in  this  country  was  ex- 
pressed by  this  court  in  Jones  v.  Clifton,  101 
U.  8.  225,  25  L.  ed.  908.  In  that  case  the 
assignee  in  bankruptcy  brought  suit  to  set 
aside  two  deeds  made  by  Clifton  to  his  wife, 
executed,  as  it  was  contended,  to  defraud 
creditors.  They  were  asserted  to  be  void 
for  the  reason,  among  others,  "because  made 
directly  to  his  wife,  without  the  intervention 
of  a  trustee,  and  so  passed  no  interest  to 
her."  To  the  contention  it  was  replied  that 
the  deeds  were  voluntary  settlements  upon 
his  wife.  "And,"  Mr.  Justice  Field  said, 
speaking  for  the  court,  "it  cannot  make  any 
difference  through  what  channels  the  prop- 
erty passes  to  the  party  to  be  benefited,  or 
to  his  or  her  trustee, — whether  it  be  by 
direct  conveyance  from  the  husband  or 
through  the  intervention  of  others.  The 
technical  reasons  of  the  common  law  arising 
from  the  unity  of  husband  and  wife,  which 
would  prevent  a  direct  conveyance  of  the 
property  from  him  to  her  for  a  valuable  con- 
sideration, as  upon  a  contract  or  purchase, 
have  long  since  ceased  to  operate  in  the  case 
of  a  voluntary  transfer  of  property  as  a 
settlement  upon  her.  The  intervention  of 
JJ  trustees,  in  order  that  the  property  conveyed 
is  may  be  held  as  her  separate  estate  beyond 

*  the  control  or  interference  of  her  husband, 
though  formerly  held  to  be  indispensable,  is 
no  longer  required."  This  doctrine  applies 
to  a  homestead  as  well  as  other  real  estate, 
unless  the  laws  of  the  territory  prescribe 
the  form  or  put  limits  upon  the  alienation 
of  a  homestead.  It  is  claimed  that  the  law 
does,  and  f  2141  of  the  Compiled  Laws  of 
1887  is  cited.  The  paragraph  is  as  follows: 
".  .  .  no  mortgage,  sale,  or  alienation  of 
any  kind  whatever  of  such  land  (the  home- 
stead) by  the  owner  thereof,  if  a  married 
man,  shall  be  valid  without  the  signature  of 
the  wife  to  the  same,  acknowledged  by  her 
separately  and  apart  from  her  husband." 

A  statute  similar  to  that  of  Arizona  came 


up  for  construction  in  Burkett  v.  Burkett, 
78  Cal.  310,  3  L.  R.  A.  781,  20  Pac  715,  and 
following  the  principle  of  other  cases  in  the 
same  court  ana  cases  in  other  states,  it  was 
held  that  the  object  of  homestead  laws  was 
to  protect  the  wife  and  through  her  the 
family,  and  that  a  conveyance  of  the  home- 
stead by  the  husband  to  the  wife  was  not 
forbidden  by  the  statute,  and  was  therefore 
valid.  The  following  cases  were  cited  t 
Spoon  v.  Van  Fossen,  53  Iowa,  494,  5  K.  VV. 
624 ;  Qreen  v.  Farrar,  53  Iowa,  426,  5  N.  W. 
557;  Thompson,  Homesteads,  {  473;  Piatt, 
Rights  of  Married  Women,  {  70,  p.  225; 
Riehl  v.  Bingenheimer,  28  Wis.  80;  Baine* 
v.  Baker,  60  Tex.  140;  Ruoha  v.  Hooke,  3 
Lea,  302,  31  Am.  Rep.  642;  Harsh  v.  Griffin, 
72  Iowa,  608,  34  N.  W.  441. 

But,  independent  of  other  cases,  the  court 
said  it  would  not  "hesitate  to  hold  such 
conveyances  valid,"  and  disregarded  as  un- 
important the  differences  which  were  pointed 
out  between  the  statutes  of  the  states  whose 
decisions  were  cited  and  the  statute  of  Cali- 
fornia. 

The  contrary  has  been  held  by  the  supreme 
court  of  Illinois  in  Kiiterlin .  v.  Milwaukee 
Mechanics'  Mut.  Ins.  Co.  134  111.  647,  10  Lw 
R.  A.  220,  25  N.  E.  772,  but  the  reasoning 
of  the  other  cases  we  think  is  the  better,  and, 
besides,  their  number  is  not  without  weight. 

The  supreme  court  of  California  held,  as 
the  supreme  court  of  Arizona  held  in  the 
case  at  bar,  that  by  a  conveyance  of  the  hus- 
band to  the  wife  the  property  did  not  lose 
its  homestead  character.  As  the  title  cer- 
tainly passed,  that  is  unimportant ;  and  J* 
equally  unimportant  whether  the  homestead  o 
was  or  was. not  devested  by  the  act  of  1887,  * 
in  the  view  we  take  of  the  effect  of  appel- 
lant's judgment  against  Hancock.  It  can- 
not prevail  against  the  mortgage  of  All- 
statter  unless  it  became  a  lien  upon  the  land 
covered  by  the  homestead.  It  is  so  con- 
tended, but  unjustifiably.  The  deed  from 
Hancock  to  his  wife  was  prior  to  the  judg- 
ment. The  mortgage  to  Allstatter  was  sub- 
sequent to  the  judgment,  but  prior  to  the 
levy  of  the  execution,  and  the  latter  can  only 
relate  to  and  be  supported  by  the  judgment, 
if  the  judgment  became  a  lien  upon  the  prop- 
erty. It  has  been  held  in  some  jurisdictions 
that  a  judgment  against  a  debtor  becomes  a 
lien  on  land  fraudulently  conveyed  by  him. 
In  other  jurisdictions  it  has  been  held  other- 
wise, and  this  court  has  held  otherwise. 
Miller  v.  Bherry,  2  Wall.  237,  17  L.  ed.  827, 
was  a  creditor's  bill  to  set  aside  fraudulent 
conveyances,  and  a  question  arose  as  to  the 
effect  of  the  judgment  upon  land  previously 
conveyed.  The  court  said:  "The  judg- 
ment obtained  by  Mills  and  Bliss  was  the 
elder  one,  but  it  was  subsequent  to  the  con- 
veyance from  Miller  to  Williams.  It  is  not 
contended  that  the  judgment  was  a  lien  on 
the  premises.  The  legal  title  having  passed 
from  the  judgment  debtor  before  its  ren- 
dition, by  a  deed  valid  as  between  him  and 
his  grantee,  it  could  not  have  that  effect  by 
operation  of  law." 

The  rule  and  the  reason  for  it  are  admir- 
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ably  expressed  by  Judge  Deady  in  Re  Estes, 
6  Sawy.  467,  3  Fed.  Rep.  141,  as  follows: 

"In  my  own  opinion,  the  lien  of  a  judg- 
ment which  is  limited  by  law  to  the  property 
of  or  belonging  to  the  judgment  debtor  at 
the  time  of  the  docketing  is  not  nor  cannot, 
without  doing  violence  to  this  language,  be 
held  to  extend  to  property  previously  con- 
veyed by  the  debtor  to  another  by  deed  valid 
and  binding  between  the  parties.  A  convey- 
ance in  fraud  of  creditors,  although  declared 
by  the  statute  to  be  void  as  to  them,  is  never- 
theless valid  as  between  the  parties  and 
their  representatives,  and  passes  all  of  the 
estate  of  the  grantor  to  the  grantee;  and  a 
bona  fide  purchaser  from  such  grantee  takes 
such  estate,  even  against  the  creditors  of  the 
fraudulent  grantor,  purged  of  the  anterior 
fraud  that  affected  the  title.  .  .  .  Such 
a  conveyance  is  not,  as  has  been  sometimes 

*  supposed,  'utterly  void,'  but  it  is  only  so  in 
£a  qualified  sense.    Practically  it  is  only 

*  voidable,  and  that  at  the  instance  of'credit- 
ors  proceeding  in  the  mode  prescribed  by 
law,  and  even  then  not  as  against  a  bona  fide 
purchaser.  .  .  .  The  operation  of  the 
lien  of  a  judgment,  being  limited  by  statute 
to  the  property  then  belonging  to  the  judg- 
ment debtor,  is  not  a  mode  prescribed  by 
which  a  creditor  may  attack  a  conveyance 
fraudulent  as  to  himself,  or  assert  any  right 
as  such  against  the  grantor  therein.  This 
lien  is  constructive  in  its  character,  and  is 
not  the  result  of  a  levy  or  any  other  act  di- 
rected against  this  specific  property.  It  is 
the  creature  of  the  statute,  and  cannot  hare 
effect  beyond  it." 

(2)  The  assignment  of  error  based  on  the 
ruling  of  the  court  in  rejecting  evidence  of 
an  application  by  Hancock  to  enter  a  home- 
stead under  the  public  land  laws  is  disposed 
of  by  the  views  expressed  above.  As  the 
title  passed  to  Mrs.  Hancock  by  the  deed  to 
her  from  her  husband,  and  from  them  to 
Pemberton  through  the  mortgage  executed 
to  Allstatter,  it  is  not  necessary  to  consider, 
as  we  have  said,  whether  the  property  con- 
tinued or  ceased  to  be  a  homestead. 

(3)  The  third  and  fourth  exceptions  to 
testimony  were  based  on  the  alleged  insan- 
ity of  Mrs.  Hancock  when  she  executed  the 
note  and  mortgage  to  Allstatter.  But  we 
do  not  think  that  inquiry  was  open  to  the 
appellant.  The  deed  of  an  insane  person  is 
not  absolutely  void;  it  is  only  voidable; 
that  is,  it  may  be  confirmed  or  set  aside.  169 
U.  S.  347  ,  40  L.  ed.  265,  16  Sup.  Ot.  Rep. 
74.  Besides,  the  title  of  Pemberton,  one  of 
the  defendants  in  error,  comes  through  a 
judgment  against  Mrs.  Hancock,  and  that 
cannot  be  attacked  collaterally.  Ingraham 
v.  Baldxnn,  9  N.  Y.  45;  Kilbee  v.  Myrick,  12 
Pla.  419;  Foster  v.  Jones,  23  Oa.  168;  Speck 
v.  Pullman  Palace  Car  Co.  121  111.  33,  12  N. 
E.  213 ;  Moloney  v.  Dewey,  127  111.  395,  19 
N.  E.  848;  Woods  v.  Brown,  93  Ind.  164,  47 
Am.  Rep.  369;  Boyer  v.  Berryman,  123  Ind. 
451,  24  N.  E.  249;  8 tigers  v.  Brent,  50  Md. 
214,  33  Am.  Rep.  317;  Heard  v.  Sack,  81  Mo. 
€10;  McCormick  v.  Paddock,  20  Neb.  486,  30 
N.  W.  602;  Lamprey  v.  Nudd,  29  N.  H.  299; 
Brittain  v.  Mull,  99  N.  C.  483,  6  S.  E.  382; 


Henry  v.  Brothers,  48  Pa.  70;  Wood  v.  Bay- 
ard, 63  Pa.  320;  Crier's  Appeal,  101  Pa.  412; 
Denni  v.  Elliott,  60  Tex.  337. 

The  other  questions  discussed  by  counsel 
we  do  not  think  it  is  necessary  to  consider. 

Judgment  affirmed. 


(181  U.  S.  680) 

YAZOO  ft  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  Plff.  in  Err., 
v. 

WIRT  ADAMS. 

Error  to  state  court — construction  of  state 
statutes — adopting  decision  of  state  court. 

A  construction  of  state  statutes  adopted  by  the 
court  of  last  resort  In  that  state  will  be 
adopted  by  tbe  Supreme  Court  of  the  United 
States,  even  In  a  case  where  that  court  max 
exercise  an  Independent  Judgment,  It  there  la 
any  reasonable  doubt  on  the  question. 

{No.  35.] 

Petition  for  rehearing  distributed  to  court 
January  28,  1901.  Leave  granted  to  file 
petition  February  25,  1901.  Decided 
May  20,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi.    Petition  for  re- 
hearing. Denied. 

H 

m  Statement  by  Mr.  Justice  Brown i  3 
This  was  a  petition  for  a  rehearing  of  the* 
case  reported  in  180  U.  S.  1,  ante,  240,  21 
Sup.  Ct.  Rep.  240,  upon  the  ground  that  the 
taxes  for  the  year  1892  were  separable  from 
taxes  for  the  succeeding  years,  inasmuch  as 
the  taxes  for  that  year  had  been  completely 
levied  and  assessed  on  September  22,  1892, 
and  that  the  claim  of  the  state,  if  any,  had 
fully  accrued  at  least  one  month  before  the 
articles  of  consolidation  were  executed 
(October  24,  1892),  and  that  the  judgment 
therefore  gave  to  the  consolidation  a  retro- 
spective effect. 

Messrs.  Wm.  D.  Guthrie,  Edward 
Mayes,  J.  M.  Dickinson,  and  Noel  Gale 

for  plaintiff  in  error. 

Messrs.  Marcellus  Green,  F.  A.  Critx, 
and  R.  G.  Beckett  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  decision  of  this  case  was  based  upon 
the  theory  that  all  the  taxes  involved  in  the 
case,  from  1892  to  1897,  accrued  subsequent 
to  the  consolidation  of  October  24,  1892, 
which  was  held  by  this  court  to  create  a  new 
corporation,  subject  to  existing  laws,  and 
particularly  to  that  provision  of  the  Consti- 
tution of  1890,  "that  every  new  grant  of  cor- 
porate franchise  shall  be  subject  to  the  pro- 
visions of  the  Constitution."  No  sugges- 
tion was  made,  in  the  argument  or  briefs  of 
the  railroad  company,  of  any  distinction  in 
respect  to  the  liability  of  the  company  be- 
tween the  taxes  of  the  year  1892  and  those 
of  subsequent  years,  and  none  such  was  reo- 
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ognized  by  th»  court  in  its  opinion ;  but  we 
m  are  now  asked  to  hold  that  the  taxes  for  the 
g  year  1892  accrued  before  the  consolidation 

•  of  October  24,  and  were'consequently  unaf- 
fected by  that  consolidation,  and  that  with 
respect  to  such  taxes  the  right  of  commuta- 
tion or  exemption,  contained  in  I  21  of  the 
charter  of  the  Mobile  &  Northwestern  Rail- 
way Company,  attached  and  operated  to  ex- 
empt the  company  from  the  payment  of 
taxes  for  the  year  1892. 

We  have  not  found  it  necessary  to  decide 
whether  a  party,  upon  a  petition  for  a  re- 
hearing in  this  court,  may  avail  himself  of 
a  point  not  taken  in  the  court  of  original  ju- 
risdiction, or  upon  either  one  of  two  appeals 
to  the  supreme  court,  nor  in  the  assignment 
of  errors  in  this  court,  nor  even  called  to 
our  attention  in  the  briefs  or  arguments  of 
counsel,  as  we  are  of  opinion  that  upon  the 
merits  the  petition  must  be  denied. 

Whatever  force  we  might  be  disposed  to 
give  to  prior  adjudications  of  the  supreme 
court  of  Mississippi  upholding  these  exemp- 
tions, there  can  be  no  doubt  that  that  court 
has  expressly  held  that  the  taxes  for  the  year 
1802  did  not  accrue  until  after  the  consolida- 
tion of  October  24  of  that  year,  and  hence 
that  this  case  does  not  fall  within  those  ad- 
judications. We  quote  the  following  from 
the  opinion  of  the  court  of  February  20, 
1899,  upon  a  second  appeal  to  that  court: 
"So  far  as  concerns  the  argument  that  the 
appellants  relied  on  the  case  of  Mississippi 
Hill*  v.  Cook,  56  Miss.  40,  and  that,  if  the 
overruling  of  that  case  is  correct,  neverthe- 
less the  appellants  should  be  protected  from 
taxation  accruing  before  the  overruling  of 
that  case,  it  is  enough  to  say  that  question 
is  not  material  here,  since  all  the  taxes  here 
sued  for  accrued  after  the  consolidation  of 
October  24,  1892,  and  the  appellants  were 
expressly  held  to  have  lost  their  exemption, 
if  any  they  had,  by  their  own  voluntary  act 
of  consolidation.  That  was  the  first  and 
main  ground  on  which  our  former  opinion 
was  distinctly  rested.  It  must  be  too  clear 
for  serious  disputation,  in  this  view,  that  all 
discussion  of  the  case  of  Mississippi  Mills  v. 
Cook  is  wholly  unavailing  as  to  these  taxes." 
77  Miss.  270,  316,  24  So.  200,  317,  28  So. 
956. 

Whether  this  opinion  be  conclusive  upon 
us  in  view  of  the  argument  that  a  contract 
has  been  impaired  in  violation  of  the  Consti- 
tution, we  do  not  feel  called  upon  to  decide. 
The  statutes  of  the  state  of  Mississippi  nec- 
g  essary  to  be  considered  for  the  purpose  of 
■e  ascertaining  whether  the  taxes  for  the  year 

*  1892*accrued  prior  to  October  24  of  that 
year  are  complex  and  difficult  of  interpreta- 
tion. Assuming  that  we  may  exercise  an  in- 
dependent judgment  respecting  their  con- 
struction, the  examination  we  have  given 
them  leaves  ns  in  great  doubt  whether  the 
argument  that  the  taxes  had  accrued  prior 
to  the  consolidation  is  a  sound  one.  The 
right  asserted  depends  upon  a  comparison 
and  construction  of  such  statutes;  and  the 
settled  rule  of  this  court  is  that,  even  in  a 
ease  where  we  may  exercise  an  independent 
Judgment,  any  reasonable  doubt  will  be  re- 


solved in  favor  of  that  construction  of  the 
state  statute  which  has  been  adopted  by  the 
court  of  last  resort  in  that  state.  Burgess 
v.  Selignum,  107  U.  S.  20,  27  L.  ed.  359,  2 
Sup.  Ct»  Rep.  10;  Flash  v.  Conn,  109  U.  & 
371,  379,  27  L.  ed.  9(36,  969,  3  Sup.  Ct.  Ren. 
263;  Clark  v.  Bever,  139  U.  S.  96,  36  L.  ed. 
88,  11  Sup.  Ct  Rep.  468;  New  Orleans  Bd. 
of  Liquidation  v.  Louisiana,  170  U.  S.  622, 
ante,  263,  21  Sup.  Ct.  Rep.  263. 

Had  the  opinion  above  cited  involved  the 
construction  of  S  21  of  the  Mobile  &  North* 
western  charter, — that  is,  the  contract  for 
commutation  or  exemption, — it  would  have 
directly  involved  a  Federal  question;  but  it 
did  not.  It  was  an  opinion  as  to  when,  un- 
der the  general  laws  of  the  state  of  Missis- 
sippi, a  claim  for  taxes  accrued,  and  a  dis- 
tinct ruling  that  such  taxes  did  not  accrue 
until  after  a  certain  date.  Raymond  v. 
Longworth,  14  How.  76,  79,  14  L.  ed.  333, 
334;  Bailey  v.  Magwire,  22  Wall.  215,  22  L. 
ed.  850.  For  the  reasons  above  stated  we 
accept  the  views  of  the  supreme  court  of 
Mississippi  as  to  the  proper  construction  of 
these  laws. 

The  petition  for  a  rehearing  must  there- 
fore be  denied. 


(181  U.  S.  689) 
MA  T.LETT  and  C.  B.  Mehegan, 


JOHN  P 

Plffe.  in  Err, 
v. 

STATE  OF  NORTH  CAROLINA. 


Criminal  law — appeal  by  state — aw  poet 
faeto  law — equal  protection  of  the  laws. 

1.  Federal  questions  raised  by  petition  for  re- 
hearing after  a  state  court  has  filed  Its  opin- 
ion, but  before  that  has  been  certified  down, 
and  when  that  court  entertains  the  petition 
and  proceeds  to  discuss  and  decide  those  ques- 
tions, are  not  raised  too  late  for  the  purpose 
of  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States. 

2.  The  provision  for  an  appeal  by  the  state  la 
a  criminal  case  from  the  grant  of  a  new 
trial,  which  was  enacted  by  the  North  Caro- 
lina act  of  March  6,  1899,  Is  not  ew  post  faeto 
la  violation  of  U.  S.  Const,  art.  1,  I  10,  as 
applied  to  cases  In  which  the  trial  had  been 
had,  though  the  new  trial  had  not  beta 
granted,  before  the  statute  was  passed. 

8.  The  allowance  of  an  appeal  to  the  state 
from  the  court  of  one  district,  but  not  from 
another  district,  of  the  state  In  case  of  the 
grant  of  a  new  trial  to  an  accused  person. 
Is  not  a  denial  of  the  equal  protection  of  the 
laws  guaranteed  by  U.  8.  Const.  14th  Amend. 

4.  A  Federal  question  In  respect  to  admission 
of  evidence  cannot  be  passed  upon  by  the 
Snpreme  Court  of  the  United  States  on  writ 
of  error  to  a  state  court,  when  the  question 
as  to  the  evidence  was  not  dealt  with  by 
the  state  court  as  a  Federal  question. 

[No.  189.] 

Argued  April  8,  1901.  Decided  May  tO, 
1901. 

IN  ERROR   to   the   Supreme  Court  of 
North  Carolina  to  review  a  decision  re- 
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versing  a  judgment  in  a  criminal  ease.  Af- 
firmed. 

See  same  case  below,  126  N.  a  718,  84  8. 

B.  651. 

e 

*  Statement  by  Mr.  Justice  BMrasi 

*  *  In  September,  1898,  John  P.  Mallett  and 
Charles  B.  Mehegan  were  indicted  and  tried 
in  the  criminal  court  of  the  county  of  Edge- 
combe, North  Carolina,  for  conspiracy  to  de- 
fraud. They  were  convicted  and  sentenced 
to  two  years'  imprisonment  in  the  common 
jail.  They  appealed  to  the  superior  court. 
The  record  was  certified  up  by  the  clerk  of 
the  criminal  court  on  April  1,  1899.  The 
superior  court  reversed  the  verdict  and  judg- 
ment, and  granted  a  new  trial.  From  this 
judgment  of  the  superior  court  the  state 
appealed,  on  July  7,  1899,  to  the  supreme 
court,  which  reversed  the  judgment  of  the 
superior  court,  and  remanded  the  cause  to 
the  criminal  court,  with  directions  that  the 
sentence  imposed  by  that  court  should  be 
carried  into  execution. 

At  the  time  of  the  commission  of  the  of- 
fense, and  at  the  time  of  the  trial  in  the 
criminal  court  of  Edgecombe  county,  the 
state  of  North  Carolina  was  not  entitled  to 
appeal  to  the  supreme  court  of  the  state 
from  the  judgment  of  the  superior  court 
granting  the  defendants  a  new  trial.  There 
are  two  district  criminal  courts  in  the 
state, — the  eastern  and  the  western.  In  the 
eastern  district,  in  which  the  county  of  Edge- 
combe is  situated,  the  state,  since  March  6, 
1899,  by  legislation  of  that  date,  is  allowed 
to  appeal  to  the  supreme  court  from  a  judg- 
ment of  the  superior  court  granting  a  de- 
fendant a  new  trial,  but  such  right  of  ap- 
g  peal  is  not  allowed  to  the  state  from  judg- 
§  merits  of  the  superior  court  in  cases  on  ap- 

*  peal  from  the  'western  district  criminal 
court.  It  thus  appears  that  the  right  of  ap- 
peal from  the  superior  court  to  the  supreme 
court  was  conferred  upon  the  state  after  the 
commission  of  the  offense  and  the  trial  in 
the  criminal  and  before  the  superior  court 
had  granted  a  new  trial. 

From  the  judgment  of  the  supreme  court 
of  the  state  a  writ  of  error  was  allowed  to 
this  court. 

Messr  s.  F.  H.  Bnskee  and  R.  O.  Burton 

for  plaintiffs  in  error. 

Messrs.  3.  C.  L.  Harris,  B.  O.  Green, 

C.  A.  Cook  and  Attorney  General  Walter  tor 
defendant  in  error. 

Mr.  Justice  8  Mr  as  delivered  the  opinion 
of  the  court: 

Before  considering  the  errors  assigned  by 
the  plaintiffs  in  error  to  the  judgment  of 
the  supreme  court  of  North  Carolina,  it  is 
proper  that  we  should  dispose  of  the  motion 
made  by  the  counsel  for  the  state  to  dismiss 
the  writ  of  error,  on  the  alleged  ground  that 
the  record  does  not  disclose  that  any  Fed- 
eral question  was  raised  in  either  of  the 
courts  in  which  the  case  was  heard,  and  that 
no  such  question  was  raised. 

It  is,  of  course,  obvious  that  there  was  no 
opportunity  for  the  defense  to  raise  in  the 


criminal  court  the  question  as  to  the  valid- 
ity, as  against  the  defendants,  of  the  legis- 
lation allowing  an  appeal  to  the  supreme 
court,  because  that  legislation  was  not  en- 
acted till  after  the  trial  had  been  concluded. 

It  would  also  seem  that  the  question  of 
the  validity  of  that  legislation,  in  its  Fed- 
eral aspect,  was  not  raised  or  considered  in 
the  superior  court.  It  is  true  that  in  that 
court  error  was  alleged  to  the  action  of  the 
criminal  court  in  permitting  evidence  of 
certain  statements  in  the  books  of  the  de- 
fendants, and  which  books  had  been  seized 
by  the  sheriff  under  an  attachment  against 
the  property  of  the  defendants,  to  be  used 
on  the  trial  against  the  defendants  and  over 
their  objection;  and  that  contention  was  sus- 
tained by  the  superior  court,  and  the  newg 
trial  was  granted  for  that  and  other  reasons.  3 
But  it  does  not 'appear  that  the  superior* 
court  was  formally  called  upon  to  consider 
any  Federal  question. 

But  we  are  of  opinion  that  questions  aris- 
ing under  the  Constitution  and  laws  of  the 
United  States  were  presented  in  the  supreme 
court  of  the  state,  and  were  by  that  court 
considered  and  decided  against  the  party  in- 
voking their  protection. 

It  is  true,  as  we  learn  from  the  first 
opinion  filed  by  the  supreme  court,  that 
such  Federal  questions  were  not  considered 
by  that  court,  or,  at  all  events,  were  not 
treated  as  Federal  questions,  but  as  ques- 
tions arising  under  state  laws.  But  the  rec- 
ord discloses  that,  after  that  opinion  had 
been  filed,  but  before  it  had  been  certified 
down,  the  defendants  filed  a  petition  for  re- 
argument,  and  presented  the  Federal  ques- 
tions on  which  they  rely.  The  supreme 
court  entertained  the  petition,  and  pro- 
ceeded to  discuss  and  decide  the  Federal 
questions.  In  support  of  the  motion  to  dis- 
miss, numerous  decisions  of  this  court  are 
cited  to  the  effect  that  it  is  too  late  to  raise 
a  Federal  question  by  a  petition  for  a  re- 
hearing in  the  supreme  court  of  a  state  aft- 
er that  court  has  pronounced  its  final  deci- 
sion. Loeber  v.  Bchroeder,  149  U.  S.  £80, 
37  L.  ed.  866,  13  Sup.  Ct.  Rep.  934;  Bay- 
ward  v.  Denny,  158  U.  S.  183,  39  L.  ed.  942, 
15  Sup.  Ct.  Rep.  768;  Km  v.  Bt.  Louis,  185 
U.  S.  273,  41  L.  ed.  714,  17  Sup.  Ct.  Rep. 
322. 

But  those  were  cases  in  which  the  su- 
preme court  of  the  state  refused  the  pe- 
tition for  a  rehearing,  and  dismissed  the  pe- 
tition without  passing  upon  the  Federal 
questions.  In  the  present  case,  as  already 
stated,  the  supreme  court  of  North  Carolina 
did  not  refuse  to  consider  the  Federal  ques- 
tions raised  in  the  petition,  but  disposed  of 
them  in  an  opinion  found  in  this  record. 
State  v.  Mallett,  125  N.  C.  718,  34  8.  E.  661. 
Had  that  court  declined  to  pass  upon  the 
Federal  questions,  and  dismissed  the  petition 
without  considering  them,  we  certainly 
would  not  undertake  to  revise  their  action. 

The  first  contention  we  encounter  in  the 
assignments  of  error  is  that,  as  the  statute 
which  provides  for  an  appeal  from  the  su- 
perior court  to  the  supreme  court  in  crim- 
inal cases  was  not  passed  until  after  the 
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commission  of  the  offense  charged  and  the 
trial  in  the  criminal  court,  it  was,  as  against 
the  plaintiffs  in  error,  etc  post  facto  and  in 
i  violation  of  art.  1,  S  10,  of  the  Constitution 
|  of  the  United  States. 
*  The  opinion  of  the  supreme  court  stating 
the  facts  and  disposing  of  this  question  is 
brief,  and  may  be  properly  quoted: 

"The  next  exception  in  the  petition  is 
that  at  the  time  of  the  commission  of  the  of- 
fense the  statute  allowed  no  appeal  to  the 
state  from  the  ruling  of  the  superior  court 
judge.  But  tile  defendants  had  no  'vested 
rights'  in  the  remedies  and  methods  of  proced- 
ure in  trials  for  crime.  They  cannot  be  said 
to  have  committed  this  crime  relying  upon 
the  fact  that  there  was  no  appeal  given  the 
state  in  such  cases.  If  they  had  considered 
that  matter  they  must  have  known  that  the 
state  had  as  much  power  to  amend  $  1237 
as  it  had  to  pass  it,  and  they  committed  the 
crime  subject  to  the  probability  that  appeals 
in  rulings  upon  matters  of  law  would  be 
given  the  state  from  these  intermediate 
courts.  At  any  rate,  their  complaint  is  of 
errors  in  the  trial  court,  and  when  they  ap- 
pealed to  the  superior  court  they  did  so  by 
virtue  of  an  act  which  provided  that  the 
rulings  of  that  court  upon  their  case  could 
be  reviewed,  at  the  instance  of  the  state,  in 
a  still  higher  court.  Hie  appeal  was  certi- 
fied up  to  the  superior  court  April  1,  1899, 
and  on  July  7. 1899,  the  appeal  was  taken  to 
this  court.  The  statute  regulating  appeals 
from  the  eastern  district  criminal  court 
(chapter  471,  Laws  1899),  was  ratified 
Mnrch  0,  1899." 

The  subject  has  been  several  times  consid- 
ered by  this  court.  The  first  case  was  that 
of  Colder  v.  Bull,  3  Dall.  386,  1  L.  ed.  648, 
where  the  important  decision  was  made  that 
the  provision  prohibiting  ex  post  facto  laws 
had  no  application  to  legislation  concerning 
civil  rights.  But  the  opinion,  delivered  by 
Mr.  Justice  Chase,  contains  a  classification 
of  the  criminal  cases  in  which  the  provision 
is  applicable: 

"1st.  Every  law  that  makes  an  action 
done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal, 
and  punishes  such  action.  2d.  Every  law 
that  aggravates  the  crime  or  makes  it  great- 
er than  it  was  when  committed.  3d.  Every 
law  that  changes  the  punishment  and  in- 
flicts a  greater  punishment  than  the  law  an- 
nexed to  the  crime  when  committed.  4th. 
Every  law  that  alters  the  legal  rules  of  evi- 
dence, and  receives  less  or  different  testi- 
mony than  the  law  required  at  the'time  of 
the  commission  of  the  offense  in  order  to 
convict  the  offender." 

In  Cumviings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  356,  and  F.x  parte  Garland,  4  Wall. 
333,  18  L.  ed.  366,  a  law  which  excluded  a 
minister  of  the  gospel  from  the  exercise  of 
his  clerical  functions,  and  a  lawyer  from 
practice  in  the  courts,  unless  each  would 
take  an  oath  that  they  had  not  engaged  in  or 
encouraged  armed  hostilities  against  the 
government  of  the  United  States,  was  held 
to  be  an  ex  post  facto  law,  because  it  pun- 
ished, in  a  manner  not  before  prescribed  by 


law,  offenses  committed  before  its  passage, 
and  because  it  instituted  a  new  rule  of  evi- 
dence in  aid  of  conviction. 

In  Kring  v.  Missouri,  107  U.  S.  221,  27  L. 
ed.  506, 2  Sup.  Ct.  Rep.  443,  will  be  found  an 
elaborate  review  of  the  history  of  the  ex 
post  facto  clause  of  the  Constitution,  and  of 
its  construction  by  the  Federal  and  the  state 
courts.  Kring  was  convicted  of  murder  in 
the  first  degree,  and  the  judgment  of  condem- 
nation was  affirmed  by  the  supreme  court 
of  Missouri.  A  previous  sentence  pronounced 
on  his  plea  of  murder  in  the  second  degree, 
and  subjecting  him  to  an  imprisonment  for 
twenty-five  years,  had,  on  his  appeal,  been* 
reversed  and  set  aside.  By  the  law  of  Mis- 
souri in  force  when  the  homicide  was  com- 
mitted this  sentence  was  an  acquittal  of  the 
crime  of  murder  in  the  first  degree;  but  be- 
fore his  plea  of  guilty  was  entered  the  law 
was  changed,  so  that,  by  the  force  of  its  pro- 
visions, if  a  judgment  on  that  plea  be  law- 
fully set  aside,  it  shall  not  be  held  to  be  an 
acquittal  of  the  higher  crime;  and  it  wa» 
held,  four  of  the  justices  dissenting,  that,  as 
to  this  case,  the  new  law  was  an  ex  post  facta 
law,  and  that  he  could  not  again  be  tried 
for  murder  in  the  first  degree. 

In  Hopt  v.  Utah,  110  U.  S.  574,  587.  28  L. 
ed.  262,  267,  4  Sup.  Ct  Rep.  202,  209,  on* 
of  the  questions  presented  was  whether  a  law 
which  made  it  competent  for  witnesses  to  tes- 
tify to  the  commission  of  a  crime  who  were 
incompetent  to  so  testify  at  the  time  the 
crime  was  so  committed  was  an  ex  post  facto 
law,  and  it  was  unanimously  held  otherwise. 
Kring  v.  Missouri  was  cited  and  relied  on  by 
the  plaintiff  in  error,  and  was  disposed  of 
by  the  court,  per  Mr.  Justice  Harlan,  in  the 
following  observations: 

"That  decision  proceeded  upon  the  ground  a 
that  the  state  Constitution  deprived  the  ac-g 
cused  of  a  substantial  right  which  the* law* 
gave  him  when  the  offense  was  committed, 
and  therefore,  in  its  application  to  that  of- 
fense and  its  consequences,  altered  the  situa- 
tion of  the  party  to  his  disadvantage.  By 
the  law  as  established  when  the  offense  was 
committed,  Kring  could  not  have  been  pun- 
ished with  death  after  his  conviction  of 
murder  in  the  second  degree,  whereas  by  the 
abrogation  of  that  law  by  the  constitutional 
provision  subsequently  adopted,  he  could 
thereafter  be  tried  and  convicted  of  murder 
in  the  first  degree.  .  .  .  Thus  the  judg- 
ment of  conviction  of  murder  in  the  second 
degree  was  deprived  of  all  force  as  evidence 
to  establish  his  absolute  immunity  thereaft- 
er from  punishment  for  murder  in  the  first 
degree.  This  was  held  to  be  the  depriva- 
tion of  a  substantial  right  which  the  accused 
had  at  the  time  the  alleged  offense  was  com- 
mitted. 

"But  there  are  no  such  features  in  the  case 
before  us.  Statutes  which  simply  enlarge 
the  class  of  persons  who  may  be  competent 
to  testify  in  criminal  cases  are  not  ex  post 
facto  in  their  application  to  prosecutions  for 
crimes  committed  prior  to  their  passage;  for 
they  do  not  attach  criminality  to  any  act 
previously  done,  and  which  was  innocent 
when  done;  nor  aggravate  any  crime  thereto- 
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fore  committed;  nor  provide  a  greater  pun- 
ishment therefor  than  was  prescribed  at  the 
time  of  its  commission;  nor  do  they  alter  the 
degree,  or  lessen  the  amount  or  measure,  of 
the  proof  which  was  made  necessary  to  con- 
viction when  the  crime  was  committed.  The 
crime  for  which  the  present  defendant  was 
indicted,  the  punishment  prescribed  there- 
for, and  the  quantity  or  degree  of  proof  neces- 
sary to  establish  his  guilt,  all  remained  un- 
affected by  the  subsequent  statute.  Any 
statutory  alteration  of  the  legal  rules  of  evi- 
dence which  would  authorize  conviction  upon 
less  proof,  in  amount  or  degree,  than  was  re- 
quired when  the  offense  was  committed, 
might,  in  respect  of  that  offense,  be  obnoxi- 
ous to  the  constitutional  inhibition  upon  ex 
post  facto  laws.  But  alterations  which  do 
not  increase  the  punishment  nor  change  the 
ingredients  of  the  offense,  or  the  ultimate 
facts  necessary  to  establish  guilt,  but,  leav- 
ing untouched  the  nature  of  the  crime  and 
9  the  amount  or  degree  of  proof  essential  to 
g  conviction,  only  remove  existing  restrictions 
•  upon  the  competency  of  certain* classes  of 
persons  as  witnesses,  relate  to  modes  of 
procedure  only,  in  which  no  one  can  be  said 
to  have  a  vested  right,  and  which  the  state, 
upon  grounds  of  public  policy,  may  regulate 
at  pleasure.  Such  regulations  of  the  mode  in 
which  the  facts  constituting  guilt  may  be 
placed  before  the  jury  can  be  made  applica- 
ble to  prosecutions  or  trials  thereafter  had, 
without  reference  to  the  date  of  the  commis- 
sion of  the  offense  charged." 

In  (Hbson  v.  Mississippi,  162  U.  8.  665,  40 
L.  ed.  1076,  16  Sup.  Ct.  Rep.  904,  it  was  held 
that  the  Mississippi  Code,  in  force  when  the 
indictment  was  found,  did  not  affect  in  any 
degree  the  substantial  rights  of  those  who 
had  committed  crime  prior  to  its  going  into 
effect;  it  did  not  make  criminal  and  punish- 
able any  act  that  was  innocent  when  com- 
mitted, nor  aggravate  any  crime  previously 
committed,  nor  inflict  a  greater  punishment 
than  the  law  annexed  to  such  crime  at  the 
time  of  its  commission,  nor  alter  the  legal 
rules  of  evidence  in  order  to  convict  the  of- 
fender; that  the  inhibition  upon  the  passage 
of  ex  post  facto  laws  does  not  give  a  criminal 
a  right  to  be  tried,  in  all  respects,  by  the  law 
in  force  when  the  crime  charged  was  com- 
mitted ;  that  the  mode  of  trial  is  always  un- 
der legislative  control,  subject  only  to  the 
condition  that  the  legislature  may  not,  un- 
der the  guise  of  establishing  modes  of  pro- 
cedure and  prescribing  remedies,  violate  the 
accepted  principles  that  protect  an  accused 
person  against  ex  post  facto  enactments. 

In  Thompson  v.  Missouri,  171  U.  S.  380, 
43  L.  ed.  204,  18  Sup.  Ct.  Rep.  022,  it  was 
held  that  an  act  of  the  legislature  of  Mis- 
souri, providing  that  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to 
the  satisfaction  of  the  judge  to  be  genuine 
•hall  be  permitted  to  be  made  by  witnesses, 
and  such  writings  and  the  evidence  of  wit- 
nesses respecting  the  same  may  be  submitted 
to  the  court  and  jury  as  evidence  of  the 
genuineness  or  otherwise  of  the  writing  in 
dispute,  is  not  ex  post  facto,  under  the  Con- 
stitution of  the  United  States,  when  applied 


to  prosecutions  for  crimes  committed  prior 
to  its  passage.  In  the  opinion  in  this  case 
the  previous  decisions  were  again  reviewed, 
and  the  following  passage  from  Cooley'S 
Treatise  on  Constitutional  Limitations  "was 
quoted  with  approval :  £ 

"So  far  as  mere  modes  of  procedure  aree 
concerned  a  party* has  no  more  right,  in  a* 
criminal  than  in  a  civil  action,  to  insist  that 
his  case  shall  be  disposed  of  under  the  law 
in  force  when  the  act  to  be  investigated  is 
charged  to  have  taken  place.  Remedies 
must  always  be  under  the  control  of  the 
legislature,  and  it  would  create  endless  con- 
fusion in  legal  proceedings  if  every  case  was 
to  be  conducted  only  in  accordance  with  the 
rules  of  practice,  and  heard  only  by  the 
courts  in  existence  when  its  facts  arose.  The 
legislature  may  abolish  courts  and  create 
new  ones,  and  it  may  prescribe  altogether 
different  modes  of  procedure  in  its  discre- 
tion, though  it  cannot  lawfully,  we  think, 
in  so  doing,  dispense  with  any  of  those  sub- 
stantial protections  with  which  the  existing 
law  surrounds  the  person  accused  of  crime. 
Chap.  0,  p.  272,  5th  ed.  See  likewise  Dun- 
can v.  Missouri,  162  U.  S.  377,  38  L.  ed. 
485,  14  Sup.  Ct  Rep.  570. 

Applying  the  principles  established  by 
these  cases  to  the  facts  of  the  present  case, 
we  think  it  may  be  concluded  that  the  legis- 
lation of  North  Carolina  in  question  did  not 
make  that  a  criminal  act  which  was  innocent 
when  done;  did  not  aggravate  an  offense  or 
change  the  punishment  and  make  it  greater 
than  when  it  was  committed;  did  not  alter 
the  rules  of  evidence,  and  require  less  or  dif- 
ferent evidence  than  the  law  required  at  the 
time  of  the  commission  of  the  offense;  and 
did  not  deprive  the  accused  of  any  substan- 
tial right  or  immunity  possessed  by  them  at 
the  time  of  the  commission  of  the  offense 
charged. 

It  must  not  be  overlooked  that,  when  the 
plaintiffs  in  error  perfected  their  appeal 
from  the  criminal  court,  by  procuring  its 
certification,  on  April  1,  1899,  to  the  su- 
perior court,  the  new  law,  ratified  on  March 
6,  1899,  provided  that  the  state  could  have 
the  decision  of  that  court  reviewed  by  the 
supreme  court. 

Upon  the  whole,  therefore,  we  agree  with 
the  supreme  court  of  North  Carolina  in  hold- 
ing that  the  law  granting  the  right  of  appeal 
to  the  state  from  the  superior  to  the  su- 
preme court  of  the  state  was  not  an  ex  post 
facto  law  within  the  meaning  of  the  Consti- 
tution of  the  United  States. 

The  further  contention,  that  the  plaintiffs  » 
in  error  were  denied  the  equal  protection  of§ 
the  laws  because  the  state  was  allowed'an* 
appeal  from  the  superior  court  of  the  east- 
ern, and  not  from  the  western,  district  of 
the  state,  is  not  well  founded. 

In  Missouri  v.  Leicis,  101  U.  S.  23,  sub 
nom.  Bowman  v.  Lewis,  25  L.  ed.  989,  it  was 
held  that,  by  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  a  state 
is  not  prohibited  from  prescribing  the  juris- 
diction of  the  several  courts,  either  as  to 
their  territorial  limits,  or  the  subject-mat- 
ter, amount,  or  finality  of  their  respective 
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judgments  or  decrees;  and  that  where,  by 
the  Constitution  and  laws  of  Missouri,  the 
St.  Louis  court  of  appeals  has  exclusive  ju- 
risdiction in  certain  cases  of  all  appeals 
from  the  circuit  courts  in  St.  Louis  and  some 
adjoining  counties,  and  the  supreme  court 
has  jurisdiction  of  appeals  in  like  cases 
from  the  circuit  courts  of  the  remaining 
counties  of  the  state,  such  an  adjustment  of 
appellate  jurisdiction  is  not  forbidden  by 
anything  contained  in  the  14th  Amendment. 
It  was  said  by  Mr.  Justice  Bradley,  giving 
the  opinion  of  the  court: 

"Each  state  has  the  right  to  make  politi- 
cal subdivisions  of  its  territory  for  munici- 
pal purposes,  and  to  regulate  their  local 
government.  As  respects  the  administra- 
tion of  justice,  it  may  establish  one  system 
of  courts  for  cities  and  another  for  rural 
districts,  one  system  for  one  portion  of  its 
territory  and  another  system  for  another 
portion.  Convenience,  if  not  necessity,  oft- 
en requires  this  to  be  done,  and  it  would 
seriously  interfere  with  the  power  of  a  state 
to  regulate  its  internal  affairs  to  deny  to  it 
this  right.  We  think  it  is  not  denied  or 
taken  away  by  anything  in  the  Constitution 
of  the  United  States,  including  the  amend- 
ments thereto.  ...  If  every  person  re- 
siding or  being  in  either  portion  of  the 
state  should  be  accorded  the  equal  protection 
of  the  laws  prevailing  there,  he  could  not 
justly  complain  of  a  violation  of  the  clause 
referred  to.  For,  as  before  said,  it  has  re- 
spect to  persons  and  classes  of  persons.  It 
means  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons  or 
other  classes  in  the  same  place  and  under 
like  circumstances.  The  14th  Amendment 
does  not  profess  to  secure  to  all  persons  in 
the  United  States  the  benefit  of  the  same 
laws  and  the  same  remedies.  Great  diver- 
« sities  in  these  respects  may  exist  in  two 
is  states  separated  only  by  an  imaginary  line. 
*  On  one  side  of  the  line-there  may  be  a  right 
of  trial  by  jury,  and  on  the  other  side  no 
such  right.  Each  state  prescribes  its  own 
modes  of  judicial  proceeding.  If  diversities 
of  laws  and  judicial  proceedings  may  exist 
in  the  Beveral  states  without  violating  the 
equality  clause  in  the  14th  Amendment, 
there  is  no  solid  reason  why  there  may  not 
be  such  diversities  in  different  parts  of  the 
same  state.  A  uniformity  which  is  not  es- 
sential as  regards  different  states  cannot  be 
essential  as  regards  different  parts  of  a  state, 
provided  that  in  each  and  all  there  is  no  in- 
fraction of  the  constitutional  provision." 

The  principles  of  this  case  nave  been  ap- 
proved and  applied  in  several  subsequent 
cases.  Ballinger  v.  Davis,  146  U.  S.  314,  322, 
36  L.  ed.  086, 990, 13  Sup.  Ct.  Rep.  105;  Hodg- 
son v.  Vermont,  168  U.  S.  272,  42  L.  ed.  464, 
18  Sup.  Ct  Rep.  80 ;  Holden  v.  Hardy,  169  U. 
S.  384,  42  L.  ed.  788,  18  Sup.  Ct.  Rep.  383; 
Brown  v.  New  Jersey,  175  U.  S.  172,  44  L. 
ed.  119,  20  Sup.  Ct.  Rep.  77. 

We  therefore  see  no  error  in  the  action  of 
the  supreme  court  of  North  Carolina  in  hold- 
ing that  the  state  has  control  of  its  own 
legislation  as  to  the  cases  in  which  it  will 


permit  appeals  in  its  own  behalf  in  its 
courts. 

There  remains  to  consider  the  contention 
that,  in  the  trial  in  the  criminal  court,  by 
the  use  of  certain  books  of  account  belonging 
to  them,  the  plaintiffs  in  error  were  thereby 
made  to  be  witnesses  against  themselves, 
and  thus  their  privileges  and  immunities  as 
citizens  of  the  United  States  have  been 
abridged,  and  they  are  deprived  of  their  lib- 
erty without  due  process  of  law,  contrary 
to  the  14th  Amendment  to  the  Constitution 
of  the  United  States. 

In  the  petition  for  a  rehearing  in  the  su- 
preme court,  which,  as  we  have  seen,  is  the 
only  part  of  the  record  on  which  the  plain* 
tiffs  in  error  can  rely  as  raising  Federal 
questions,  the  point  was  thus  presented: 

"That  prior  to  the  beginning  of  this  ac- 
tion an  attachment  against  the  property  of 
the  defendants  was  issued  at  the  instance  of 
J.  M.  Baker,  administrator  of  M.  L.  Woolard 
and  of  Solomon  Woolard,  who  is  the  chief 
prosecuting  witness  in  the  case.  By  virtue 
of  said  attachment  the  sheriff  of  Edgecombe 
county  seized  the  ledger  and  counter  book 
of  the  defendants  and  has  kept  possession 
of  them  up  to  this  time.  At  the  trial  of  the® 
present  indictment  the  said  books  so  wrong-* 
fully  taken  from  the*defendants  were  offered* 
in  evidence.  The  defendants  objected;  the 
objection  was  overruled,  and  the  defendants 
excepted.  In  this  the  defendants  submit 
there  was  error.  For  it  is,  in  effect,  making 
the  defendants  give  evidence  against  them- 
selves under  the  principles  laid  down  in  the 
case  of  Boyd  v.  United  States,  118  V.  S. 
616,  20  L.  ed.  746,  6  Sup.  a.  Rep.  524.  At 
the  argument  of  this  case  at  this  term 
counsel  had  not  found  this  authority,  and 
their  argument  did  not  go  upon  this  ground. 
Since  said  hearing  they  found  said  case,  and 
they  are  advised  that  the  principle  and  the 
authority  are  decisive,  and  would  at  ones 
satisfy  the  court  of  the  defendants'  right 
to  a  new  trial,  if  the  matter  could  be 
brought  to  its  attention." 

The  only  ground  of  objection  shown  by 
the  record  to  have  been  taken  by  defendants' 
counsel  to  the  admission  of  this  evidence  was 
"because  the  testimony  now  offered  was  sub- 
sequent to  the  examination  in  the  supple- 
mentary proceedings." 

Nothing  seems  to  have  been  claimed,  either 
in  the  criminal  court  or  in  the  superior 
court,  as  to  the  inadmissibility  of  the  books 
as  evidence  on  the  ground  of  any  provision 
of  the  Federal  Constitution.  The  supreme 
court  thus  treated  the  subject: 

"We  will  consider  now  the  orily  exception 
which  the  petition  to  reargue  insists  the 
judge  of  the  superior  court  should  have 
passed  upon  and  held  in  favor  of  the  defend- 
ants, t.  e.,  that  the  sheriff,  by  attachment, 
having  seized  the  ledger  and  counter  book  of 
the  defendants,  they  were  put  in  evidence 
against  them.  There  was  certainly  no  er- 
ror in  using  the  defendants'  own  entries 
against  them.  The  shoes  of  a  party  charged 
with  crime  can  be  taken  and  fitted  to  trades 
as  evidence,  and  in  one  case,  when  a  party 
charged  with  crime  was  made  to  put  his 
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foot  into  the  track*,  the  fact  that  it  fitted 
was  held  competent.  State  v.  Graham,  74 
N.  C.  048,  21  Am.  Rep.  493.  Nor  has  it  ever 
been  suspected  that  if,  upon  a  search  war- 
rant, stolen  goods  are  found  in  the  posses- 
sion of  the  prisoner,  that  fact  cannot  be  used 
against  him.  Here  the  books  came  legally 
into  the  possession  of  another,  and  the  tell- 
tale entries  were  competent  against  the  par- 
ties making  them  in  the  course  of  their  busi- 
ness." 

It  therefore  appears  by  the  statement  of 
gthe  plaintiffs  in  error  in  their  petition  for 
«  a  reargument  that  no  Federal  question  was 
*  raised  or  considered  in  the  criminal  court  or 
in  the  superior  court,  in  respect  to  the  ad- 
mission of  the  evidence,  so  that  there  was 
no  basis  on  which  to  claim  error  in  this  re- 
spect in  those  courts.    Nor  did  the  supreme 
court,  in  passing  upon  the  contention,  deal 
with  it  as  a  Federal  question,  but  as  a  mere 
question  arising  under  the  administration 
of  the  criminal  law  of  the  state,  and  there 
is,  therefore,  nothing  in  its  action  for  us  to 
review. 

But  we  do  not  wish  to  be  understood  as 
implying  that,  even  if  this  question  had  been 
duly  presented  in  the  state  courts  as  a  Fed- 
eral question,  there  was  error  in  admitting 
the  evidence  complained  of. 

The  judgment  of  the  Supreme  Court  of 
Worth  Carolina  it  affirmed. 


(181  U.  S.  675) 

FLORENCE  AUDUBON  and  John  W. 
Hulse,  Assignee  of  William  H.  Smith, 
Appts^ 

v. 

ROBERT  W.  SHUFELDT. 


Bankrup  toy — discharge 
for  alin 


at  affecting  claim 
limony. 


A  claim  for  alimony,  whether  for  arrears  ac- 
crued prior  to  an  adjudication  In  bankruptcy, 
or  for  Instalments  accruing  thereafter,  does 
not  constitute  a  provable  debt  under  the 
bankrupt  act  of  July  1,  1898,  chap.  641,  and 
to  not  barred  by  the  bankrupt's  discharge. 

[No.  217.] 

Argued  April  8,  1901.   Derided  May  tO, 

1901. 

APPEAL  from  an  order  of  the  Supreme 
Court  of  the  District  of  Columbia  sit- 
ting in  bankruptcy  granting  a  discharge  in 
bankruptcy  covering  arrears  of  alimony. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  Randall  Webb  for  appel- 
lants. 

Mr.  Jobs  T.  Deweese  for  appellee. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  appeal  from  an  order  of  the 
supreme  court  of  the  District  of  Columbia 
sitting  in  bankruptcy,  granting  a  discharge 
to  Robert  W.  Shufeldt. 


Shufeldt  had  been  adjudged  a  bankrupt 
April  6,  1899,  on  bis  petition  alleging  that 
he  was  indebted  to  the  amount  of  $4,538.33, 
and  had  no  assets  which  were  not  exempt 
under  the  bankrupt  act  of  1898.  The  debts 
from  which  he  sought  release  were  as  fol- 
lows: 

Secured  debt  to  Washington  Na- 
tional Banking  and  Loan  Asso- 
ciation  $3200  00 

Unsecured  debts  as  follows: 

Florence  Audubon..  $800  00 
William  H.  Smith..    150  00 

Lewis  J.  Yeager          150  00 

Sundry  small  debts.    238  33 

  1338  33 


4638  33 

Shufeldt  was  and  had  been  for  several 
years  before  filing  his  petition  in  bankrupt- 
cy, a  surgeon  with  the  rank  of  captain  in 
the  United  States  army,  on  the  retired  list, 
and  was  in  receipt  of  a  salary  of  $176  ao 
month,  his  pay  as  such  retired  officer.  b 
'The  debt  of  $3,200  was  the  debt  of  himself* 
and  his  wife,  secured  on  land  in  Takoma 
Park,  Montgomery  county,  Maryland,  con- 
veyed by  him  to  his  wife  in  March,  1898, 
without  consideration. 

The  debt  of  $800  represented  arrears  of 
alimony,  granted  to  his  former  wife,  Flor- 
ence Audubon,  on  February  25,  1898,  by  a 
decree  of  the  circuit  court  of  Montgomery 
county,  in  the  state  of  Maryland,  in  a  cause 
of  divorce,  directing  him  to  pay  alimony  to 
her  at  the  rate  of  $50  a  month,  beginning 
April  1,  1898.  No  part  of  that  alimony  has 
been  paid. 

About  March  1,  1898,  Shufeldt  left  Mont- 
gomery county,  and  took  up  his  residence 
in  the  city  of  Washington,  in  the  District 
of  Columbia.  A  suit  in  equity  has  been  in- 
stituted and  is  still  pending  in  the  supreme 
court  of  the  District  of  Columbia,  to  enforce 
the  aforesaid  decree  for  alimony,  and  to 
make  him  pay  the  alimony  in  arrear. 

The  debt  of  $160  to  William  H.  Smith 
was  a  promissory  note  given  for  taking  tes- 
timony in  the  divorce  suit  under  a  commis- 
sion from  the  Maryland  court,  and  was  duly 
assigned  to  John  W.  Hulse  before  the  filing 
of  the  petition  in  bankruptcy. 

The  debt  of  $160  to  Lewis  J.  Yeager  waa 
for  professional  services  rendered  in  the  Dis- 
trict of  Columbia,  in  the  equity  suit  afore- 
said. 

The  small  debts  for  $238.33  were  con- 
tracted for  supplies  furnished  to  Shufeldt 
and  his  family  before  the  filing  of  the  peti- 
tion in  bankruptcy. 

After  the  filing  of  the  petition  in  bank- 
ruptcy, Florence  Audubon  filed  in  court  her 
claim  for  $800,  being  the  arrears  of  alimony, 
describing  it  as  "a  debt"  due  by  him  to  her; 
and  voted  thereon  at  the  meeting  of  credi- 
tors for  the  election  of  a  trustee.  She  after* 
\rnrds  filed  a  memorandum  directing  the 
withdrawal  of  her  claim;  but  no  order  of 
the  court  to  that  effect  was  passed. 

It  waa  objected  that  the  claim  for  alimony 
was  not  a  provable  debt  under  the  bankrupt 
act,  and  should  be  excepted  from  the  list  of 
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debts  for  which  a  discharge  in  bankruptcy 
might  be  granted.   The  court  overruled  the 
objection,  and  granted  the  discharge,  being 
£  of  opinion  that  the  arrears  of  alimony  which 
M  had  accrued  against  the  bankrupt  up  to  the 
*  time  of  the'adjudication  in  bankruptcy  con- 
stituted a  provable  debt,  in  the  sense  of  the 
bankrupt  act  of  1898 ;  but  that  the  discharge 
could  not  affect  any  instalments  accruing 
since  that  adjudication.    Florence  Audubon 
appealed  to  this  court. 

By  S  *  of  the  bankrupt  act  of  July  1,  1898, 
chap.  541,  "any  person  who  owes  debts,  ex- 
cept a  corporation,  shall  be  entitled  to  the 
benefits  of  this  act  as  a  voluntary  bank- 
rupt." 30  Stat,  at  L.  547.  An  officer  in  the 
army  falls  within  this  description;  and  it 
may  be  that  he  is  not  bound  to  include  his 
pay  in  his  schedule.  Flarty  v.  Odium 
(1790)  8  T.  K.  682;  Apthorpe  v.  Apthorpe 
(1887)  L.  R.  12  Prob.  Div.  192.  Our  bank- 
rupt act  contains  no  such  provision  as  the 
English  bankruptcy  act  1883,  authorizing 
the  court,  when  the  bankrupt  is  an  officer  in 
the  army  or  navy,  or  employed  in  the  civil 
service,  to  order  a  portion  of  his  pay  to  be 
applied  for  the  benefit  of  his  creditors  in 
bankruptcy.  Re  Ward  [1897]  1  Q.  B.  266. 
But  the  question  now  before  us  is  not  wheth- 
er his  pay  can  be  reached  in  bankruptcy,  but 
whether  he  is  entitled  to  a  discharge  from 
the  arrears  of  alimony  due  to  his  former 
wife. 

The  bankrupt  act  of  1898  provides  in  J  1 
that  a  "discharge"  means  "the  release  of  a 
bankrupt  from  all  of  his  debts  which  are 
provable  in  bankruptcy,  except  such  as  are 
excepted  by  this  act;"  and  includes,  in  g  63, 
among  the  debts  which  may  be  proved 
against  his  estate,  "a  fixed  liability,  as  evi- 
denced by  a  judgment  or  an  instrument  in 
writing,  absolutely  owing"  at  the  time  of 
the  petition  in  bankruptcy,  whether  then 
payable  or  not,  and  debts  "founded  upon  a 
contract,  expressed  or  implied."  30  Stat,  at 
L.  544,  503,  chap.  541. 

Alimony  does  not  arise  from  any  business 
transaction,  but  from  the  relation  of  mar- 
riage.  It  is  not  founded  on  contract,  ex- 

J>res8  or  implied,  but  on  the  natural  and 
egal  duty  of  the  husband  to  rapport  the 
wife.  The  general  obligation  to  support  is 
made  specific  by  the  decree  of  the  court  of 
appropriate  jurisdiction.  Generally  speak- 
ing, alimony  may  be  altered  by  that  court  at 
any  time,  as  the  circumstances  of  the  par- 
ties may  require.  The  decree  of  a  court  of 
one  state,  indeed,  for  the  present  payment  of 
co  a  definite  sum  of  money  as  alimony,  is  a  reo- 
5  ord  which  is  entitled  to  full  faith  and  credit 
*  in  another  state*  and  may  therefore  be  there 
enforced  by  suit"  Barber  v.  Barber  ( 1858 ) 
21  How.  582,  16  L.  ed.  226;  Lynde  v.  Lynde 
(1901)  181  U.  S.  183,  ante,  656,  21  Sup.  Ct. 
Rep.  555.  But  its  obligation  in  that  respect 
does  not  affect  its  nature.  In  other  respects, 
alimony  cannot  ordinarily  be  enforced  by 
action  at  law,  but  only  by  application  to  the 
court  which  granted  it,  and  subject  to  the 
discretion  of  that  court.  Permanent  ali- 
mony is  regarded  rather  as  a  portion  of  the 
husband's  estate  to  which  the  wife  is  equit- 


ably entitled,  than  as  strictly  a  debt;  ali- 
mony from  time  to  time  may  be  regarded  as 
a  portion  of  his  current  income  or  earnings; 
and  the  considerations  which  affect  either 
can  be  better  weighed  by  the  court  bavins 
jurisdiction  over  the  relation  of  husband 
and  wife  than  by  a  court  of  a  different  ju- 
risdiction. 

In  the  state  of  Maryland  and  in  the  Dis- 
trict of  Columbia  alimony  is  granted  by  de- 
cree of  a  court  of  equity.  Wallingsford  v. 
Walling/if  ord  (1825)  6  Harr.  ft  J.  485; 
Crane  v.  ileginnit  (1829)  1  Gill  &  J.  463,  19 
Am.  Dec.  237;  Jamison  v.  Jamison  (1847) 
4  Md.  Ch.  289;  Tolnum  v.  Tolman  (1893)  1 
App.  D.  C.  299;  Tolman  v.  Leonard  (1895)  6 
App.  D.  C.  224;  Alexander  v.  Alexander 
(1898)  13  App.  D.  C.  334,  45  L.  R.  A.  806. 
And,  as  the  court  of  appeals  of  the  District 
of  Columbia  has  more  than  once  said:  "The 
allowance  of  alimony  is  not  in  the  nature  of 
an  absolute  debt.  It  is  not  unconditional 
and  unchangeable.  It  may  be  changed  in 
amount,  even  when  in  arrears,  upon  good 
cause  shown  to  the  court  having  jurisdic- 
tion." 6  App.  D.  C.  233 ;  13  App.  D.  C.  352, 
45  L.  R.  A.  813. 

Under  the  bankrupt  act  of  1867  it  was 
held  by  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York,  in  an  able  opinion  by  Judge  Choate 
which  is  believed  to  be  the  only  one  on  the 
subject  under  that  act,  that  a  claim  for  ali- 
mony, whether  accrued  before  or  after  the 
commencement  of  the  proceedings  in  bank- 
ruptcy, waB  not  a  provable  debt  nor  barred 
by  a  discharge.  Re  Lachemeyer  (1878)  18 
Nat.  Bankr.  Reg.  270,  Fed.  Cas.  No.  7,986. 
Like  decisions  have  been  made  by  Judge 
Brown  in  the  same  court  under  the  present 
bankrupt  act.  Re  Bhepard,  97  Fed.  Rep. 
187;  Re  Andernon,  97  Fed.  Ren.  321.  Andes 
the  same  result  has  been  reached  in  a  careful  £ 
opinion  by  Judge  Lowell  in  the  district*court  * 
for  the  district  of  Massachusetts.  ,Re  How- 
ell, 99  Fed.  Rep.  931. 

In  Menzie  v.  Anderson  (1879)  65  Ind.  239, 
the  supreme  court  of  Indiana  held  that  a 
judgment  for  alimony  was  not  a  "debt  grow- 
ing out  of  or  founded  upon  a  contract,  ex- 
press or  implied,"  within  the  meaning  of  » 
statute  exempting  certain  property  from 
execution  for  such  a  debt. 

In  Noyes  v.  Hubbard  (1892)  64  Vt.  302, 
15  L.  R.  A.  394,  23  Atl.  727,  it  was  held  by 
the  supreme  court  of  Vermont  that  a  decree 
for  alimony,  not  being  a  judgment  for  the 
enforcement  of  any  contract,  express  or  im- 
plied, existing  between  the  parties  thereto, 
but  for  the  enforcement  of  a  duty  in  the  per- 
formance of  which  the  public  as  well  as  the 
parties  were  interested,  was  not  barred  by 
a  discharge  in  insolvency. 

In  Romaine  v.  Chauncey  (1892)  129  N.  T. 
566,  14  L.  R.  A.  712,  29  N.  E.  826,  it  waa 
held  by  the  court  of  appeals  of  New  York 
that  alimony  was  an  allowance  for  support 
and  maintenance,  having  no  other  purpose, 
and  provided  for  no  other  object;  that  it  waa 
awarded,  not  in  payment  of  a  debt,  bat  ia 
performance  of  the  general  duty  of  the  hus- 
band to  support  the  wife,  made  specific  and 


Digitized  by 


Google 


1900. 


COLBURN 


t.  GRANT. 


781 


measured  by  the  decree  of  the  court;  and 
that  a  court  of  equity  would  not  lend  its  aid 
to  compel  the  appropriation  of  alimony  to 
the  payment  of  debts  contracted  by  her  be- 
fore it  was  granted. 

In  Barclay  v.  Barclay  (1000)  184  111.  375, 
61  L.  R.  A.  351.  56  N.  E.  630,  it  was  ad- 
judged by  the  supreme  court  of  Illinois  that 
alimony  could  not  be  regarded  as  a  debt 
owing  from  husband  to  wife,  which  might  be 
discharged  by  an  order  in  bankruptcy, 
whether  the  alimony  accrued  before  or  after 
the  proceedings  in  bankruptcy;  and  the 
court  said:  "The  liability  to  pay  alimony 
is  not  founded  upon  a  contract,  but  is  a  pen- 
alty imposed  for  a  failure  to  perform  a  duty. 
It  is  not  to  be  enforced  by  an  action  at  law 
in  the  state  where  the  decree  is  entered,  but 
is  to  be  enforced  by  such  proceedings  as  the 
chancellor  may  determine  and  adopt  for  its 
enforcement.  ...  It  may  be  enforced 
by  imprisonment  for  contempt,  without  vio- 
lating the  constitutional  provision  prohibit- 
ing imprisonment  for  debt.  The  decree  for 
alimony  may  be  changed  from  time  to  time 
9by  the  chancellor,  and  there  may  be  such  cir- 
zcuinstancea  as  would  authorize  the  chancel- 
lor to  even  chauge'the  amount  to  be  paid 
by  the  husband,  where  he  is  in  arrears  in 
payments  required  under  the  decree.  Hence 
such  alimony  cannot  be  regarded  as  a  debt 
owing  from  the  husband  to  the  wife,  and, 
not  being  so,  cannot  be  discharged  by  an  or- 
der in  the  bankruptcy  court." 

In  England  it  seems  to  be  the  law  that  ali- 
mony is  neither  discharged  nor  provable  in 
bankruptcy.  Linton  v.  Linton  (1885)  L.  R. 
15  Q.  B.  Div.  239;  Hawkins  v.  Hawkins 
[1894]  1  Q.  B.  25;  Watkins  v.  Watktn* 
[1890J  P.  222;  Kerr  v.  Kerr  [1897]  2  Q.  B. 
439. 

The  only  cases  brought  to  our  notice 
which  tend  to  support  the  decision  below 
are  recent  decisions  of  district  courts,  in 
which  the  authorities  above  cited  are  not  re- 
ferred to.  Re  Houston,  94  Fed.  Rep.  119; 
Re  Van  Ordcn,  06  Fed.  Rep.  86;  Re  Challon- 
er,  98  Fed.  Rep.  82. 

The  result  is  that  neither  the  alimony  in 
siren r  at  the  time  of  the  adjudication  in 
bankruptcy,  nor  alimony  accruing  since  that 
adjudication,  was  provable  in  bankruptcy 
or  barred  by  the  discharge. 

The  order  granting  a  discharge  covering 
arrears  of  alimony  is  reversed,  and  the  case 
remanded  for  further  proceedings  consistent 
with  the  opinion  of  this  court 


(181  V.  S.  Ml) 

ROLLTNSON  COLBURN  and  Others,  Appts., 
v. 

ROBERT  E.  GRANT,  Executor,  and  Oth- 
ers. 

Trusts — liability  for  default  of  cotrustee — 
laches. 

L    An  abandonment  ot  discretionary  power  by 
a  trustee  to  a  cotrustee,  which  will  make 
the  lormer  liable  for  the  letter's  defalcation. 
Is  not  shown  by  the  mere  fact  that  the  latter 
21  S.  C— 47. 


collected  and  misappropriated  funds  belong- 
ing to  the  estate,  and  that  some  ministerial 
duties  under  the  trust  may  have  been  relin- 
quished to  blm,  where  It  does  not  appear 
when  or  bow  be  obtained  control  of  the  fund 
which  he  misappropriated,  or  that  It  may  not 
have  been  done  shortly  before  his  death  and 
the  discovery  of  the  defalcation. 
:.  The  fact  that  no  Intention  to  bold  a  trustee 
for  the  defalcation  of  a  cotrustee  was  ever 
disclosed  until  more  than  two  years  after  the 
former's  death  and  nearly  six  years  after  the 
letter's  death  tends  to  show  that  the  effort 
to  so  hold  him  was  an  afterthought,  not  en- 
titled to  the  approval  of  a  court  of  equity. 

[No.  221.] 

Argued  and  Submitted  April  8,  9,  1901. 
Decided  May  to,  1901. 

APPEAL  from  a  decree  of  the  Court  of  Ap- 
peals of  the  District  of  Columbia  affirm- 
ing a  decree  of  the  Supreme  Court  of  the 
District  dismissing  a  bill  in  equity.  Af- 
firmed. 

See  same  case  below,  10  App.  D.  C  107. 

Statement  by  Mr.  Justice  B biros: 

This  is  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Columbia, 
which  affirmed  a  decree  of  the  supreme  court 
of  the  District  dismissing  a  bill  in  equity, 
which  had  been  filed  in  that  court.  The 
complainants  were  legatees  of  one  Augustus 
C.  P.  Colburn,  and  their  trustee,  Franklin?: 
H.  Mackey,  against  Robert  E.  Grant,  the  ex§ 
ecutor  of  the  estate  of'George  Fitz  James* 
Colburn,  a  deceased  trustee  of  the  estate  of 
said  Augustus  Colburn,  for  an  accounting,  it 
being  alleged  that  there  had  come  into  the 
hands  of  said  trustee  and  his  cotrustee,  both 
of  whom  were  deceased,  a  large  sum  of  mon- 
ey, namely,  828,000,  and  that  only  85,000 
thereof  had  been  accounted  for.  The  code- 
fendants  of  the  defendants'  executor  were 
those  persons  who  would  be  entitled  to  dis- 
tribution of  his  testator's  estate.  The  ease 
was  heard  upon  the  pleadings  and  an  agreed 
statement  of  facts. 

The  stipulation  of  facte  was  as  follows : 

"In  order  to  obviate  the  expense  of  taking 
testimony  in  relation  thereto,  it  is  hereby 
stipulated  and  agreed  that  the  following  are 
conceded  as  facto,  and  that  the  statements 
herein  may  be  read  and  taken  in  this  cause 
as  established. 

"That  the  complainant  Franklin  H. 
Mackey,  as  trustee,  was  appointed  by  decree 
of  this  court  in  equity  cause  No.  18,728,  and 
has  qualified  as  such. 

"That  the  complainants  Rollineon  Colburn 
and  Edward  A.  Colburn  are  the  only  surviv- 
ing children  of  Hervey  Colburn,  who  was  a 
brother  to  Augustus  G.  P.  Colburn. 

"That  the  complainants  Elizabeth  F.  Col- 
burn, Gertrude  H.  Colburn,  F.  Helen  Colburn 
and  Louise  B.  Colburn  are  the  only  children 
of  H.  Hobart  Colburn,  a  deceased  child  of 
the  said  flervey  Colburn;  that  said  H.  Ho- 
bart Colburn  predeceased  the  said  George 
Fitz  James  Colburn  and  that  all  the  above- 
named  parties  are  now  of  full  age. 

"That  George  Fitz  James  Colburn  died  U 
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September,  1897,  unmarried  and  without  is- 
•uo,  his  wife  having  died  before  him,  and 
that  all  the  brothers  and  sisters  of  Augustus 
O.  P.  Colburn  predeceased  the  said  George 
Fitz  James  Colburn  except  P.  D.  Miranda 
Kimball,  who  died  on  the  22d  day  of  Decem- 
ber, 1807. 

"That  under  the  will  of  the  said  Augustus 
Q.  P.  Colburn  the  said  George  Fitz  James 
Colburn  and  John  W.  Taylor  were  named  as 
trustees,  without  bond,  for  the  management 
of  the  trust  portion  of  said  estate,  with  pow- 
er to  sell  the  same. 

"That  the  real  estate  in  the  city  of  New- 
ark, state  of  New  Jersey,  mentioned  in  the 
m  will  of  the  said  Augustus  G.  P.  Colburn,  was 
ta  sold  by  said  trustees  shortly  after  the  death 
*  of  the 'testator,  the  net  proceeds  arising 
therefrom  amounting  to  $27,000,  which  was 
paid  part  in  cash  and  the  remainder  in  sub- 
sequent instalments,  the  latter  instalments 
being  collected  by  the  said  Taylor. 

"That  the  said  George  Fitz  James  Colburn 
removed  from  the  city  of  Newark  in  the 
year  1873  to  the  city  of  Washington,  District 
of  Columbia,  where  he  resided,  except  for  a 
few  months,  up  to  the  day  of  his  death. 

"That  John  W.  Taylor,  one  of  the  said 
trustees,  was  a  prominent  lawyer  of  the  city 
of  Newark  at  the  time  of  his  appointment, 
and  continued  so  to  be  up  to  the  date  of  his 
death  in  the  year  1893,  and  that  he  was  re- 
garded by  the  general  public  as  a  man  of 
business  integrity  at  the  time  of  his  death  by 
his  own  hands  on  November  20,  1893. 

"That  after  the  death  of  the  said  Taylor 
it  was  found  that  he  had  squandered  many 
estates  under  his  custody,  amongst  others 
the  said  estate  of  Augustus  G.  P.  Colburn, 
except  the  sum  of  $5,000,  which  was  under 
the  exclusive  control  of  the  said  George  Fitz 
James  Colburn,  and  which  latter  sum  of  $5,- 
000  has  been  turned  over  by  the  execu- 
tor of  said  George  Fitz  James  Colburn  to 
said  Franklin  H.  Mackey,  trustee,  by  order 
of  this  court  in  equity  cause  18,728. 

"That  the  said  trust  estate,  except  the 
■aid  sum  of  $6,000  referred  to,  was  by  the 
■aid  George  Fitz  James  Colburn  left  solely 
to  the  collection,  management,  and  discre- 
tion of  the  said  Taylor,  who  handled  said 
sum  without  the  co-operation,  supervision, 
or  knowledge  of  the  said  George  Fitz  James 
Colburn,  the  latter  only  requiring  from  said 
Taylor  the  payment  of  the  income  of  said 
estate  to  him,  said  George  Fitz  James  Col- 
burn, as  provided  by  said  will. 

"Upon  the  death  of  said  Taylor,  trustee, 
the  said  George  Fitz  James  Colburn,  as  sur- 
viving trustee,  made  claim  against  the  estate 
of  said  Taylor  for  the  amount  of  the  trust 
fund  by  him  squandered,  as  aforesaid,  and 
upon  said  claim  of  $22,000  he  received  a  div- 
idend of  $3,342.45. 

"That  by  papers-writing  dated  respective- 
ly September  6,  9,  and  11,  1895,  Rev.  Edward 
<*A.  Colburn,  Rollinaon  Colburn,  and  H.  Ho- 
ebart  Colburn  released  all  claim  to  the  said 
•$3,342.45  unto* the  said  George  Fitz  James 
Colburn,  and  that  thereupon  the  said  George 
Fitz  James  Colburn  purchased  an  annuity 
for  himself,  which  he  enjoyed  until  his 


death.  Said  paper-writing  is  in  the  follow- 
ing form:  'I  hereby  give  my  full  assent 
that  my  cousin,  George  Fitz  James  Colburn, 
shall  have  full  right  to  use  the  sum  of  $3,- 
342.45  received  by  him  from  his  father's  es- 
tate, should  he  so  have  need,  and  do  resign 
any  interest  I  may  have  in  said  sum  of  $3,- 
342.45  if  he  so  desire  to  use  it.'  Originals  of 
above  paper  to  be  filed  in  this  suit" 

Mr.  Franklin  H.  Maekey  for  appel- 
lants. 

Mr.  J.  Holdsworth  Gordon  submitted 
the  case  for  the  appellees. 

Mr.  Justice  Bklras  delivered  the  opinion 
of  the  court: 

The  case  was  heard  in  the  supreme  court 
of  the  District  on  bill,  answers,  and  an 
agreed  statement  of  facts.  Some  complaint 
is  made  in  appellants'  brief  of  the  alleged 
fact  that  the  court  treated  certain  allega- 
tions in  the  answer  of  the  defendant  executor 
as  evidence,  although  an  answer  under  oath 
had  been  dispensed  with,  and  it  is  said  that 
only  those  portions  of  the  answer  which  ad- > 
mitted  the  allegations  of  the  bill,  or  con- 
tained admissions  against  interest,  should 
have  been  considered. 

We  are  inclined  to  think  that,  upon  the 
record  made  up  and  presented  at  the  hear- 
ing, the  court  had  a  right  to  consider  all  the 
allegations  of  the  answer.  No  replication, 
putting  the  allegations  of  the  answer  in  is- 
sue, appears  to  have  been  filed,  and  the  court 
may  have  well  supposed  that  the  complain- 
ants had  agreed  to  have  the  case  disposed  of 
on  bill,  answers,  and  stipulation.  If  such  a 
course  was  a  surprise  to  counsel,  application 
should  have  been  made  to  have  the  decree 
suspended,  and  for  leave  to  take  rebutting 
evidence. 

However,  we  have  examined  and  compared 
the  respective  allegations  of  the  bill  and  an-  £ 
swer,  and  do  not  perceive  that,  even  upon  the  % 
theory  of  appellants'  counsel,  any  auch'aub-* 
stantial  difference  in  the  facts  could  have 
been  made  to  appear  as  would  have  justified 
a  different  result. 

Not  only,  then,  is  there  an  agreement  as 
to  the  controlling  facts,  but  there  also  seems 
to  be  little  or  no  controversy  in  respect  to 
the  principles  of  law  involved.  The  learned 
counsel  for  the  appellants  concedes,  in  ef- 
fect, the  propositions  of  law  found  in  the 
opinion  of  the  court  of  appeals,  but  oontends 
that  a  proper  application  of  those  proposi- 
tions would  call  for  a  different  decree. 

The  purpose  of  the  bill  is  to  have  the  es- 
tate of  George  Fjtz  James  Colburn  held  lia- 
ble for  a  defalcation  by  John  W.  Taylor,  who 
was  united  with  said  Colburn  in  the  admin- 
istration of  a  trust  estate  created  by  the  will 
of  Augustus  G.  P.  Colburn,  father  of  George 
F.  J.  Colburn. 

The  father,  who  was  a  resident  of  Newark, 
New  Jersey,  died  on  May  27,  1872,  and  in  his 
will,  dated  May  25,  1872,  devised  to  said  son, 
for  and  during  his  natural  life,  a  certain 
dwelling  house  and  lot  in  said  city,  with 
power  to  the  trustees  named  in  the  will,  who 
were  his  said  son  and  John  W.  Taylor,  to  sell 
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the  same  at  any  time,  and  to  invert  the  pro- 
ceeds of  such  sale  as  advantageously  as  possi- 
ble, and  to  pay  over  the  income  arising  there- 
from to  bis  said  son  during  bis  life.  Short- 
ly after  the  death  of  the  testator  the  trustees 
sold  this  real  estate  for  the  sum  of  $27,000, 
which  was  paid  partly  in  cash  and  partly  in 
instalments.  George  F.  Colburn  subsequent- 
ly removed  to  the  city  of  Washington,  where 
he  died  in  September,  1897. 

John  W.  Taylor  was  a  prominent  lawyer 
in  the  city  of  Newark  at  the  time  of  his  ap- 
pointment, and  continued  so  to  be  up  to  the 
date  of  bis  death,  and  was  regarded  by  the 
general  public  as  a  man  of  business  integrity 
at  the  tune  of  his  death  by  his  own  hand  on 
November  20,  1893. 

After  Taylor's  death  it  was  discovered 
that  he  had  squandered  many  estates  in  his 
custody,  among  others  the  said  estate  of  Au- 
gustus O.  P.  Colburn,  except  the  sum  of 
$5,000,  which  was  under  the  exclusive  con- 
trol of  George  F.  J.  Colburn,  and  which  lat- 
ter sum  is  not  in  controversy  here. 

Upon  the  death  of  Taylor,  George  F.  J. 

§ Colburn,  as  surviving  trustee,  made  claims 
against  the  estate  of  Taylor  for  the  amount 
*  of  his  defalcation  in  the  estate  of  Augustus 
G.  P.  Colburn,  and  upon  said  claim  of  $22, 
000  he  received  a  dividend  of  $3,342.45.  The 
amount  so  received  was  subsequently,  with 
the  consent  of  the  residuary  legatees  under 
bis  father's  will,  invested  by  George  F.  J, 
Colburn  is  an  annuity  for  himself,  which  he 
enjoyed  until  his  death. 

Without  going  into  further  details,  it  is 
evident,  and,  indeed,  is  conceded,  that  George 
F.  J.  Colburn  was  not  involved  in  the  dishon- 
est acts  of  his  cotrustee,  and  which  resulted 
in  the  loss  of  the  larger  part  of  the  trust 
estate.  Nor  is  it  contended  that,  as  a  mat- 
ter of  law,  was  George  F.  J.  Colburn  liable 
for  the  malfeasance  of  his  cotrustee. 

What  is  contended  is  that  an  abandonment 
of  discretionary  power  by  a  trustee  to  a  co- 
trustee, where  the  trust  is  entitled  to  the 
united  discretion  of  both,  is  such  an  act  of 
supine  negligence  as  to  render  the  trustee 
who  has  abandoned  his  active  participation 
in  the  management  of  the  trust  liable  for  the 
losses  occasioned  by  the  misconduct  of  the 
cotrustee;  that  George  F.  J.  Colburn  did  so 
abandon  his  functions  as  trustee,  and  that 
accordingly  he  was,  and  his  estate  now  is,  lia- 
ble for  the  money  misapplied  by  Taylor. 

The  courts  below  did  not  refuse  to  recog- 
nize the  soundness  of  appellants'  statement 
of  the  law  as  a  general  proposition,  and,  in- 
deed, stated  it  strongly  in  the  following  lan- 
guage: 

"Cotrustees  may  not  act  independently  of 
one  another,  nor  ignore  each  other  in  the 
management  of  the  trust.  The  trust  is  enti- 
tled to  the  united  judgment,  discretion,  and 
ability  of  all  the  trustees  selected.  For  this 
reason  they  may  not  delegate  discretionary 
powers  among  themselves." 

But  it  was  the  opinion  of  those  courts 
that,  while  such  is  the  general  doctrine,  yet 
that  the  facts  of  the  present  case  do  not  call 
for  its  application;  that  the  conduct  of  Col- 
burn was  not  in  the  nature  of  an  abandon- 


ment by  him  of  duties  devolved  upon  him  as 
trustee  under  his  father's  will. 

The  supreme  court  thus  expressed  its  con- 
elusion: 

"After  a  loss  has  occurred,  as  in  this  case, 
by  the  positive  fault  of  someone,  it  may  be 
easy  to  say  how  it  could  have  been  prevent-*, 
ed ;  but  in  order  to  hold  someone  else  fairly* 
responsible,  *the  point  of  view  held  by  the* 
party  sought  to  be  made  liable,  at  and  be- 
fore the  loss  occurred,  is  the  only  safe  point 
of  view  to  assume.   .   .   .   From  the  light 
of  the  circumstances  shown,  I  cannot  con- 
vince myself  that  George  F.  J.  Colburn  was 
guilty  of  any  such  negligence  as  to  render 
him  liable,  nor  that  the  claim  now  made  by 
the  bill  in  this  case  is  a  proper  one  to  be  al- 
lowed against  his  executor." 

The  court  of  appeals,  after  a  full  state- 
ment of  the  facts  and  the  law  applicable 
thereto,  expressed  the  following  conclusion: 

"But  we  fail  to  find  in  the  agreed  state- 
ment of  facts  sufficient  proof  of  the  abandon- 
ment of  the  duties  of  the  trust  by  George 
Fit*  James  Colburn  or  any  proof  of  negli- 
gence on  his  part  in  the  supervision  of  the 
trust  in  such  manner  as  to  render  him  or  his 
estate  liable. 

"It  is  true  that  it  is  said  in  the  statement 
that  the  trust  estate,  to  the  extent  of  $22,- 
000  was  left  by  Colburn  to  'the  collection, 
management,  and  discretion  solely  of  Tay- 
lor,' and  that  Taylor  'handled  said  sum  with- 
out the  co-operation,  supervision,  or  knowl- 
edge of  Colburn.'  But  this  is  not  sufficient. 
The  statement  may  be  consistent  with  the 
relinquishment  only  by  Colburn  of  the  min- 
isterial duties  which  he  might  well  have  in- 
trusted to  Taylor.  In  order  to  hold  Col- 
burn responsible  there  should  be  some  evi- 
dence of  abandonment  by  him  of  the  discre- 
tionary duties  which  it  was  not  proper  for 
him  to  delegate  to  his  cotrustee. 

''It  is  very  evident  that  the  testator  had 
confidence  in  Taylor,  whom  he  designates  as 
his  friend,  and  who  was  in  all  probability 
his  legal  adviser;  and  the  joinder  of  Taylor 
in  the  trust  is,  under  the  circumstances, 
strong  evidence  that  it  was  the  testator's  in- 
tention that  his  should  be  the  controlling 
mind  in  the  management  of  the  trust;  and 
this  view  is  folly  corroborated  by  the  fact 
that  Colburn,  in  view  of  his  own  special  in- 
terest in  the  trust  and  that  there  was  a 
residuary  devise  of  the  trust  fund,  might 
not  be  entirely  impartial  or  entirely  judi- 
cious in  such  management.  If  the  real  es- 
tate which  originally  constituted  the  trust 
fund  had  remained  unsold,  and  no  duty  had 
been  imposed  on  the  trustee  Taylor  other  ce 
than  to  collect  the  rents  and  to  remit  them§ 
to  Colburn  in  Washington,  and  this*iuty  had* 
been  left  exclusively  to  him,  we  do  not  think 
that  it  would  be  reasonable  to  infer  from 
this  fact  alone  that  Colburn  had  abandoned 
the  trust;  and  yet  in  that  contingency  this 
would  have  been  the  only  duty  to  be  per- 
formed under  the  trust,  except  the  payment 
of  taxes  and  insurance,  and  all  this  would 
necessarily  have  been  under  the  supervision 
of  Colburn  and  subject  to  his  approval  and 
ratification  in  the  acceptance  of  the  rents 
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remitted  to  him.  When  the  real  estate  was 
■old  and  the  proceeds  invested  or  reinvested, 
did  any  different  condition  arise?  It  does 
not  anywhere  in  the  record  appear  how  this 
fund  of  $22,000,  alleged  to  have  been  left  to 
the  management  of  Taylor,  was  invested.  It 
does  not  appear  that,  after  having  been  once 
invested,  there  was  ever  need  or  occasion  for 
reinvestment.  Indeed,  it  may  reasonably  be 
conjectured  that  the  amount  remained  as  a 
mortgage  on  the  property  sold;  and  inas- 
much as  there  is  nothing  to  show  that  such 
mortgage  was  ever  paid  and  that  the  pro- 
ceeds were  reinvested,  it  would  not  be  unrea- 
sonable to  assume  that  the  investment  re- 
mained as  it  was  first  placed.  At  all  events, 
we  cannot  assume  the  contrary  in  the  ab- 
sence of  proof.  We  cannot  assume  that  the 
money  became  due,  and  that  Taylor  received 
it  and  reinvested  it  without  the  concurrence 
of  Oolburn,  or  that  he  wholly  failed  to  rein- 
vest it  and  converted  it  to  his  own  use.  That 
Taylor  obtained  control  of  the  fund  and  mis- 
appropriated it  is  very  clear,  but  when,  or 
how,  or  under  what  circumstances  he  did  so, 
we  are  not  told.  For  all  we  know,  he  may 
have  come  into  possession  of  the  fund  in  the 
last  week  or  the  last  month  of  his  life,  and 
he  may  have  been  the  ministerial  agent  to 
reoeive  the  money  when  it  was  due  and  pay- 
able. He  may  have  come  properly  into  pos- 
session of  it,  and  the  misappropriation  may 
have  been  an  afterthought.  We  cannot  in- 
fer delinquency  on  the  part  of  Oolburn  when 
there  is  no  more  proof  than  is  contained  in 
this  record  that,  by  his  abandonment  of  his 
trust,  or  by  his  negligence  in  the  supervision 
of  it,  he  had  put  it  in  the  power  of  his  co- 
trustee to  prove  faithless  in  his  duty.  Aban- 
donment of  discretionary  power  by  a  trustee 
to  his  cotrustee  is  a  fact  to  be  proved  by  him 
a  who  alleges  it,  and  so  likewise  is  negligence 
§  in  the  supervision  of  a  trust  Neither  aban- 
*  donment  *  nor  negligence  is  to  be  implied 
without  satisfactory  proof  of  the  fact  or  of 
circumstances  sufficient  to  warrant  the  in- 
ference, and  we  do  not  find  that  proof  in  the 
statement  of  facts  contained  in  this  record." 

Another  fact  in  this  case  is  not  without 
weight. 

After  Taylor's  death,  and  when  it  appeared 
he  was  a  defaulter,  Oolburn  at  once  present- 
ed a  claim,  as  cotrustee,  against  his  estate, 
and  was  allowed  a  dividend  in  the  sum  of 
13,342.45.  Thereupon  the  residuary  legatees 
consented  in  writing  that  Oolburn  should 
have  a  right  to  use  said  sum  in  the  purchase 
of  an  annuity  on  his  own  account. 

While  we  are  not  disposed  to  accept  the 
suggestion,  on  behalf  of  the  appellees,  that 
by  consenting  to  such  a  use  by  Oolburn  of 
the  money  received  from  the  estate  of  Tay- 
lor, the  residuary  legatees  were  estopped 
from  claiming  liability  for  the  rest  of  the 
fund  misapplied  by  Taylor,  we  yet  think 
that  such  a  consent  tends  strongly  to  show 
that  the  residuary  legatees,  who  were  fully 
aware  of  all  the  facts  and  circumstances,  did 
not  regard  Colburn's  conduct  as  subjecting 
him  to  liability  for  Taylor's  misconduct. 
And  the  further  fact,  shown  by  the  record, 
that  no  intention  to  hold  Colburn  for  Tay- 


lor's defalcation  was  ever  disclosed  till  mors 
than  two  years  after  Colburn's  death,  and 
nearly  six  years  after  that  of  Taylor,  tends 
to  show  that  the  effort  to  so  hold  him  is  an 
afterthought,  not  entitled  to  the  approval  of 
a  court  of  equity. 

The  treatment  of  facts  and  law  in  the 
opinions  of  the  courts  below,  contained  in 
the  record,  was  so  full  and  satisfactory  as  to 
relieve  us  from  further  discussion. 

The  decree  of  the  Court  of  Appeal*  of  the 
District  of  Columbia  it  affirmed. 


(181  U.  S.  684) 

JOSEPH  SCHLITZ  BREWING  COMPANY, 
Appt., 
v. 

UNITED  STATES. 

Drawback  of  duties— exporting  of  bottled 

beer. 

A  drawback  of  duties  upon  Imported  bottles  and 
corks  used  In  the  manufacture  of  bottled  beer 
cannot  be  allowed  under  the  tariff  act  of 
1890,  |  25  (26  Stat,  at  L.  567,  617,  chap. 
1244),  allowing  drawback  of  duties  on  Im- 
ported materials  used  In  the  manufacture  of 
exported  articles,  since  the  bottles  and  corks 
are  not  "Imported  materials,"  but  finished 
products  and  usable  for  any  liquor  which  the 
Importer  may  choose  to  put  In  them ;  and  the 
fact  that  the  beer  must  be  steamed  after 
bottling,  to  kill  yeast  germs,  and  for  that  pur- 
pose must  be  Inclosed  In  some  vessel  to  pre- 
vent the  escape  of  the  carbonic  gas,  does  not 
convert  the  bottle  from  an  Incasement  Into 
an  Ingredient. 

[No.  232.] 

Argued  April  11,  1901.   Decided  Hay  20, 

1901. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  on  a  petition  for  a  drawback  of 
duties  upon  hops,  barley,  and  bottles  and 
corks  used  for  bottling  beer  exported.  Af- 
firmed. 

Statement  by  Mr.  Justice  Brown  t 
This  was  a  petition  for  a  drawback  upon 
hops  and  barley  to  the  amount  of  $2,371.35, 
and  upon  bottles  and  corks  to  the  amount  of 
$9,817.07,  used  in  the  manufacture  of  bot- 
tled beer  for  export. 

The  court  of  claims  made  a  finding  of 
facts,  the  substance  of  which  is  Bet  forth  in 
the  margin,  and  gave  judgment  for  the  first 
item,  but  rejected  the  second,  and  the  claim-* 
ant  appealed.f  j 


fPlndlngs  of  Fact 
The  following  are  the  facts  of  the 
found  by  the  court: 

I.  The  claimant  Is  a  corporation  organised 
under  the  laws  of  the  state  of  Wisconsin. 

II.  Between  the  1st  day  of  February,  189S, 
and  the  26th  day  of  October,  1894,  the  claimant 
exported  from  the  port  of  Milwaukee,  Wiscon- 
sin, bottled  beer.  The  bops,  barley,  bottles,  and 
corks  nsed  In  the  manufacture  of  this  bottled 
beer  had  been  Imported  Into  the  United  States 
from  foreign  countries,  and  duties  had  been  paid 
thereon  upon  Importation.  The  bottled 
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J  'Messrs.  Wm.  B.  King  and  George  A. 
oo  Kins  for  appellant. 

•    'Mr.  Assistant  Attorney  General  Pradt 
for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  is  a  claim  for  a  drawback  of  duties 
upon  certain  imported  bottles  and  corks  al- 
leged to  have  been  used  in  the  manufacture 
of  bottled  beer,  subsequently  exported. 

By  {  25  of  the  tariff  act  of  1890  (26  Stat 
at  L.  567,  017,  chap.  1244),  "where  imported 
materials  on  which  duties  have  been  paid 
are  used  in  the  manufacture  of  articles 
manufactured  or  produced  in  the  United 
States,  there  shall  be  allowed  on  the  exporta- 
tion of  such  articles  a  drawback  equal  in 
amount  to  the  duties  paid  on  the  materials 
used,  less  one  per  centum  of  such  duties." 
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The  object  of  this  section  is  evidently  to 
stimulate  domestic  manufactures  by  allow- 
ing  to  the  manufacturer  a  rebate  of  duties 
paid  upon  imported  materials  used  by  him 
in  such  product. 

The  theory  of  the  claimant  in  this  connnc-k- 
tion  is  that  bottled  beer  is  really  a  different^ 
article  from  ordinary  beer,  and  requires'a* 
process  of  manufacture  in  which  bottles  and 
corks  are  a  material  ingredient.   Its  argu- 
ment is  thus  stated  in  the  petition: 

"In  the  manufacture  of  beer  for  export  it 
becomes  necessary  to  kill  the  yeast  in  the 
beer  in  order  to  prevent  second  fermentation 
and  consequent  ruin  of  the  beer,  and,  in  or- 
der to  destroy  the  germs  of  the  yeast,  the  fin- 
ished beer  must  be  steamed  to  the  degree  nec- 
essary to  kill  audi  germs,  and  for  that  pur- 
pose the  beer  must  be  inclosed  securely  in 
some  vessel  to  prevent  the  escape  of  the  car- 


was  manufactured  by  the  claimant  at  Mil- 
waukee, Wisconsin.  The  Imported  materials 
used  In  the  manufacture,  when  exported,  were 
Identified,  the  quantity  of  the  materials  nsed 
and  the  amount  of  duties  paid  thereon  ascer- 
tained, and  the  fact  of  the  manufacture  of  the 
articles  In  the  United  States  and  their  exporta- 
tion were  determined  under  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury.  The 
total  amount  of  the  duties  paid  on  the  materials 
mentioned  bo  used  and  exported  was  $12,180.32, 
divided  as  follows :  Upon  the  bottles  and  corks, 
(0,817.97 ;  upon  the  hops  and  barley,  $2,371.85. 

III.  The  Treasury  Department  has  not  re- 
fused to  pay  the  drawback  upon  the  hops  and 
barley,  but  such  drawback  could  be  paid  under 
the  regulations  of  the  department.  It  refuses 
to  pay  the  drawback  upon  the  bottles  and  corks 
for  the  reason  stated  In  tbe  following  official 
letter  dated  March  24,  1803 : 

(Here  follows  certain  correspondence  sum- 
marised In  the  opinion.) 

VII.  The  manufacture  of  beer  for  bottling  for 
export  differs  from  tbe  manufacture  for  ordi- 
nary domestic  use,  botb  because  the  materials 
must  be  selected  with  greater  care,  and  the  proc- 
ess must  be  conducted  differently  In  order  that 
the  bottled  product  may  keep  wlthont  change 
under  varying  conditions  of  climate,  tempera- 
ture, position,  and  transportation,  and  the  beer 
preserve  purity  and  clearness  under  all  such 
varying  conditions.  Turbidity  of  bottled  beer 
made  for  exportation  must  especially  be  avoided, 
as  this  renders  the  beer  commercially  unsalable. 
This  Is  chiefly  caused  by  the  precipitation  of  al- 
buminoids contained  In  tbe  beer,  and  the  dif- 
ferences In  the  process  of  manufacture  between 
domestic  beer  and  bottled  beer  for  export  are 
chiefly  Intended  for  the  elimination  of  these  al- 
buminoids. It  may  also  be  caused  by  the  germ- 
ination of  living  yeast  cells,  and  this  Is  pre- 
vented by  the  process  of  pasteurization. 

IX.  After  beer  intended  for  bottling  for  ex- 
port Is  placed  In  the  barrels  the  following  pro- 
cesses occur : 

The  barrels  are  hoisted  to  the  required  height 
of  the  filling  machine,  the  stamp  Is  tsken  off, 
canceled,  and  replaced,  the  keg  Is  opened,  a 
faucet  entered  in  the  lower  hole,  and  the  beer 
drawn  from  tbe  barrel  Into  the  filling  machine 
and  through  a  proper  disposal  of  siphons  into 
the  bottles.  The  bottles  are  then  sent  to  the 
corking  machines  and  corked ;  a  thin  metal  cap 
In  placed  over  tbe  cork  for  the  protection  of  the 
cork  and  a  wire  attached  to  the  neck  of  the 
bottle  and  wound  over  tbe  cork.  The  bottles 
are  then  placed  In  the  steaming  boxes,  and  these 
boxes  carried  to  a  steaming  vat,  which  is  filled 


with  water  and  steam  turned  Into  the  water, 
raising  Its  temperature  to  about  150*  and  re- 
maining at  that  temperature  for  about  one  hour, 
when  it  is  cooled  down  to  about  80*  or  00*. 
This  process,  known  ss  pasteurising.  Is  for  tbe 
purpose  of  destroying  living  yeast  cells,  and  la 
necessary  for  beer  bottled  for  export. 

Pasteurizing  can  be  done  In  a  large  vessel  be- 
fore bottling,  but  the  beer  would  become  again 
Impregnated  by  contact  with  the  atmosphere) 
when  afterwards  drawn  Into  bottles. 

This  process  must  be  conducted  carefully,  be- 
cause If  the  temperature  rises  too  high  tbe  beer 
gets  an  unpalatable  taste  and  tbe  albuminoids 
remaining  In  it  are  more  apt  to  be  eliminated, 
resulting  In  a  loss  of  clearness,  which  renders 
the  beer  unsalable. 

This  pasteurization  may  be  omitted  In  tbe 
case  of  bottled  beer  for  local  use. 

The  bottles,  previous  to  their  use,  undergo  a 
special  washing  process  with  hot  water  and 
soda,  so  arranged  that  the  bottles  are  filled  and 
emptied  continuously.  They  are  then  washed 
In  a  tank  filled  with  lukewarm  water,  on  the 
outside  by  hand  and  on  the  Inside  by  brushes  in 
the  washing  machine,  and  then  rinsed  with 
cold  water  before  being  placed  In  tbe  racks  to 
be  filled. 

Old  as  well  as  new  bottles  are  nsed. 

X.  In  making  bottled  beer,  from  the  time  of 
purchase  of  the  Ingredients  until  the  completion 
of  the  finished  product,  the  process  must  be  so 
managed  as  to  diminish  the  albuminoids.  When 
prepared  as  stated  In  the  foregoing  findings,  bot- 
tled beer  can  stand  the  heat  at  the  equator 
without  being  spoiled. 

XI.  Beer  bottled  for  export  Is  understood  to 
be  beer  Intended  for  shipment,  whether  to 
domestic  or  foreign  points,  and  for  use  other 
than  local  and  Immediate.  When  beer  Is  bot- 
tled for  local  and  Immediate  use,  It  may  be  the 
same  beer  as  hereinbefore  described  and  pre- 
pared In  the  same  manner  as  for  export.  Includ- 
ing pasteurization,  or  It  may  be  the  same  beer 
prepared  in  the  same  manner  without  pasteuri- 
zation, or  It  may  be  ordinary  keg  beer,  differing 
from  bottled  beer  for  export  In  the  particulars 
described  In  findings  VII.  and  VIII.,  and  with- 
out pasteurization. 

XII.  When  bottled  beer  Is  sold  to  retailers,  It 
Is  delivered  In  cases  of  bottles  and  an  extra 
charge  is  made  to  the  purchaser  for  the  case 
and  bottles,  which  charge  la  credited  to  his  ac- 
count on  the  return  of  the  case  and  bottles. 
A  similar  practice  obtains  on  the  sale  of  the 
bottled  beer  by  the  case  by  retailers  to  their 
consumers. 
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bonie  acid  gas,  and  of  all  such  vessels  a  bot- 
tle manufactured  of  glass  is  the  one  best 
adapted  for  that  purpose.  Such  beer,  after 
being  subjected  to  the  process  of  steaming, 
is  materially  different  from  the  beer  before 
being  subjected  to  steaming,  and  in  order  to 
create  such  different  article  a  closed  glass 
bottle  is  indispensable,  and  the  bottles  and 
corks,  forming  a  portion  of  the  complete 
manufactured  article  known  as  'bottled 
beer/  are,  as  well  as  the  hops  and  barley  en- 
tering into  the  same,  a  necessary  component 
part  of  the  article  when  completed  and  in  a 
condition  ready  for  export." 

It  seems  there  has  been  some  difference  of 
opinion  among  the  Treasury  officials  upon 
this  subject,  since  on  March  31,  1886,  the 
then  Secretary  of  the  Treasury  decided,  un- 
der a  statute  similar  to  the  one  above  cited, 
that  a  drawback  should  be  allowed,  not  only 
for  the  hops,  rice,  and  barley  used  in  the 
manufacture  of  the  beer,  but  for  the  bottles 
and  corks,  and  in  an  official  table  of  draw- 
back duties,  published  August  17,  1886,  bot- 
tles and  corks  imported  and  used  in  bottling 
beer  were  specifically  named  as  entitled  to 
the  benefit  of  a  drawback  to  the  full  amount 
of  the  duty  paid.  This  ruling  remained  in 
force  until  October  28,  1890,  when  the  as- 
sistant secretary  decided  that  imported  bot- 
tles used  in  the  bottling  of  fermented  liquors 
made  here  from  domestic  grains  and  hops 
were  not  entitled  to  a  drawback  under  the 
tariff  act  of  1890 ;  but,  notwithstanding  this 
ruling,  it  would  appear  that  the  drawback- 
continued  to  be  allowed  and  paid  until 
March  24,  1893,  when,  in  a  letter  to  the  col- 
lector of  customs  of  New  York,  the  Secre- 
tary overruled  and  rescinded  the  earlier 
decisions,  and  has  since  refused  to  allow  the 
u  drawback. 

S  In  our  view,  the  question  presents  no  dif- 
*  Acuity  whatever.  'Under  the  statute,  the 
drawback  is  allowed  only  upon  "imported 
materials  .  .  .  used  in  the  manufacture 
of  articles  manufactured  or  produced  in  the 
United  States,"  and  subsequently  exported. 
By  this  is  undoubtedly  meant  that  tne  im- 
ported materials  must  enter  into  and  form 
one  of  the  ingredients  of  the  manufactured 
article,  as  did  the  hops  and  barley  upon 
which  the  drawback  was  allowed,  and  prop- 
erly allowed,  by  the  court  of  claims.  But 
the  bottles  and  corks  are  not  "imported 
materials"  at  all,  but  finished  products,  and 
usable  for  any  liquor  which  the  importer 
may  choose  to  put  in  them.  Neither  are 
they  ingredients  used  in  the  manufacture  of 
exported  or  any  other  kind  of  beer,  in  any 
proper  sense  of  the  term,  but  simply  the 
packages  which  the  manufacturer,  for  the 
purposes  of  export,  sees  fit,  and  perhaps  is 
required,  to  make  use  of  for  the  proper  pres- 
ervation of  his  product.  Bottled  beer  is 
still  beer,  made  of  the  same  ingredients  as 
ordinary  beer,  though  made  with  greater 
care,  and  to  speak  of  the  bottles  and  corks 
as  ingredients  of  the  beer  is  simply  an  abuse 
of  language. 

The  fact  that  the  beer  must  be  steamed 
after  bottling  to  a  point  necessary  to  kill 
the  germs  of  yeast,  and  for  that  purpose 


must  be  inclosed  in  some  vessel  to  prevent 
the  escape  of  the  carbonic  acid  gas,  only 
shows  that  the  beer  is  bottled  before  it  is 
finally  manufactured  and  ready  for  the  mar- 
ket. This  process  certainly  does  not  con- 
vert a  bottle  from  an  incasement  into  an  in- 
gredient. In  this  particular,  beer  does  not 
materially  differ  from  a  hundred  other  arti- 
cles which  require  to  be  incased  for  their 
proper  preservation.  Thus,  champagne  and 
other  sparkling  wines  must  be  bottled  while 
yet  effervescing,  or  they  will  lose  the  tang 
which  gives  them  their  principal  value.  The 
same  remark  may  be  made  of  Apollinaris 
and  other  effervescing  waters,  though  not 
manufactured,  and  of  certain  canned  fruits 
and  vegetables  which  are  required  to  be  in- 
cased while  hot  and  still  in  the  process  of 
preservation.  < 

The  claim  is  by  no  means  so  strong  a  one 
for  the  allowance  of  a  drawback  as  was  the 
Tide  Water  Oil  Co.  v.  United  States,  171  U. 
S.  210,  43  L.  ed.  139,  18  Sup.  Ct.  Rep.  837, 
in  which  imported  shook  s  were  used  in  the 
manufacture  of  boxes  subsequently  exported© 
to  foreign  countries.  We  held  in  that  casej§ 
that  boxes  constructed  of  shooks  which*were* 
imported  in  bundles  of  ends,  sides,  tops,  and 
bottoms,  and  needed  only  to  be  put  together 
in  the  United  States  and  certain  nailing  and 
trimming,  the  whole  value  of  which  was 
equal  to  about  one  tenth  of  the  value  of  the 
boxes,  were  not  "wholly  manufactured"  in 
the  United  States  within  Rev.  Stat.  5  3019, 
and  the  Treasury  Regulations  of  1884. 

It  may  be  entirely  true  that,  if  this  draw- 
back be  not  allowed,  the  duties  upon  the  bot- 
tles and  corks  will  preclude  the  manufac- 
turer from  competing  in  foreign  markets 
with  foreign  brewers,  since  he  must  neces- 
sarily export  his  beer  in  imported  bottles, 
while  his  foreign  competitor  may  use  bottles 
manufactured  in  his  own  country.  Yet  this 
apparent  hardship  will  not  authorize  us  to 
do  violence  to  the  clear  language  of  the  stat- 
ute. If  the  law  afford  him  an  imperfect  re- 
lief, his  remedy  is  by  application  to  Con- 
gress for  additional  legislation,  and  not  to 
the  judicial  power  for  a  strained  interpreta- 
tion of  the  law  already  in  force. 

The  judgment  of  the  Court  of  Claims  is 
right,  and  it  it  therefore  affirmed. 


(182  U.  S.  221) 
JOHN  H.  GOETZE,  Appf, 
«. 

UNITED  STATES.  (340) 

GEORGE  W.  CROSSMAN  et  aL,  Appt*, 

UNITED  STATES.  (515) 

Duties — jurisdiction  of  board  of  general  ap- 
praisers. 

Jurisdiction  of  the  board  of  general  appraisers 
under  the  customs  administrative  act  of  June 
10,  1600  (28  Stat  at  L.  131,  chap.  407),  au- 
thorising an  appeal  to  the  board  from  a  deci- 
sion of  a  collector  "as  to  the  rate  and  amount 
of  the  duties  chargeable  upon  Imported  mer- 
chandise,'* If  paid  under  protest,  does  not 
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extend  to  an  appeal  from  a  decision  aa  to 
duties  on  goods  Imported  from  Porto  Rico  and 
the  Hawaiian  Islands,  when  the  sole  ques- 
tion Is  whether  those  places  were  foreign 
countries  within  the  meaning  of  the  tariff 
laws. 

[Nog.  340  and  515.] 

No.  840  Argued  December  17,  18,  19,  tO, 

1900.    Decided  May  87, 1901. 
No.  SIS  Argued  January  14,  15,  1901.  De- 
cided May  27,  1901. 

APPEALS  from  decisions  of  the  Circuit 
Court  of  the  United  States  for  the 
Southern  District  of  New  York  on  petitions 
for  the  review  of  decisions  of  the  board  of 
general  appraisers  as  to  duties  on  merchan- 
dise imported  in  one  case  from  Porto  Rico 
and  in  the  other  from  Honolulu,  in  the  Ha 
waiian  islands.  Reverted. 

See  same  case  below,  103  Fed.  72. 

Statement  by  Mr.  Justice  Brown i 
These  were  petitions  for  a  review  of  two 
decisions  of  the  board  of  general  appraisers, 
holding  subject  to  duty  certain  merchandise 
imported,  in  one  case  from  Porto  Rico,  and 
in  the  other  from  Honolulu,  in  the  Hawaiian 
islands.  The  action  of  the  board  of  general 
appraisers  in  each  ease  was  affirmed. 

Messrs.  Everit  Brown,  and  Edward  O, 
Perkins  for  appellant  in  case  No.  840. 

Attorney  General  Griggs  for  appellee. 

Messrs.  W.  Wickham  Smith  and 
Charles  Curie  for  appellants  in  case  No.  S15. 

Solicitor  General  Richards  for  appellee. 

Messrs.  Albert  Comstook,  J.  B.  Hnderson 
B.  Ham,  Alexander  P.  Morse,  and  Charles  F. 
Manderson  in  behalf  of  the  industrial  inter- 
ests of  the  states. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

As  the  sole  question  presented  by  the  record 
In  these  cases  was  whether  Porto  Rico  and 
a  the  Hawaiian  islands  were  foreign  countries 
g  within  the  meaning  of  the  tariff  law,  we  must 
•  hold,*for  the  reasons  stated  in  Do  Lima  v. 
Bidwell,  just  decided,  181  U.  S.  — ,  post,  743, 
21  Sup.  Ct.  Rep.  743,  that  the  board  of  gener- 
al appraisers  had  no  jurisdiction  of  the 


The  judgments  of  the  Circuit  Court  are 
therefore  reversed,  and  the  eases  remanded 
to  that  court,  with  instructions  to  reverse 
the  action  of  the  board  of  seneral  appraisers. 

(182  U.  S.  1) 

ELIAS  S.  A.  Db  LIMA  et  at.,  Plffs.  in  Brr., 
v. 

GEORGE  R.  BIDWELL. 

Duties — importations  from  Porto  Rico— 
what  constitutes  foreign  country — action 
to  recover  back  exactions  of  money  as  du- 
ties— exactions  on  goods  not  imported  

choice  of  remedy. 

X.  The  right  of  a  defendant  to  contest  the  in- 
tisdlctlon  of  a  state  court  In  which  the  action 
Is  brought,  and  the  sufficiency  of  the  facts 


set  forth  to  constitute  a  cause  of  action.  Is 
not  lost  by  the  removal  of  the  cause  to  a 
Federal  court  upon  defendant's  own  petition. 
2.  The  remedy  by  an  appeal  to  the  board  of 
general  appraisers  from  a  decision  of  the 
collector,  which  Is  given  by  the  customs  ad- 
ministrative act  of  Jane  10,  1890  (26  Stat, 
at  L.  181,  chap.  407),  does  not  extend  to  a 
review  of  the  question  whether  the  article 
was  Imported  or  not,  or  whether  It  was  or 
was  not  brought  from  a  foreign  country. 
8.  The  right  which  the  owner  of  merchandise 
may  have  against  a  collector,  in  cases  not 
railing  within  the  customs  administrative  act, 
to  recover  money  exacted  as  duties,  Is  not 

i*^,""87  by  018  repeal  of  V.  S.  Rev.  Stat. 
I  8011,  or  by  the  provision  of  |  25  of  the 
customs  administrative  act,  declaring  that 
no  collector  shall  be  liable  on  account  of  his 
rulings  or  decisions  as  to  duties,  or  the  col- 
lection of  any  dues,  charges,  or  duties  on  or 
on  account  of  such  merchandise. 
4.  A  right  of  action  against  a  collector  to  re- 
cover back  moneys  exacted  by  him,  under 
color  of  the  revenue  laws,  upon  goods  which 
have  never  been  Imported  at  all.  but  which 
the  plaintiff  entered  as  Imported  merchandise, 
with  a  protest  against  the  exaction  of  duties 
upon  them  aa  such,  hi  order  to  prevent  the 
selsure  of  the  property.  Is  not  waived  by  the 
fa  lure  to  refuse  to  enter  the  goods  and  then 
bring  an  action  of  replevin  to  recover  their 
Poaaeeslon,  since,  if  replevin  would  He,  the 
tte  tort  and  P«*«*  1» 

•uunmpait. 

to  the  United  States  by  the  treaty  with  Spain, 
which  was  proclaimed  at  Washington  on 
April  11,  1888,  though  It  had  not  been  form- 
ally embraced  by  Congress  within  the  cus- 
toms union  of  the  states,  was  no  longer  "for- 
elgn  country"  within  the  meaning  of  the  Dlns> 
ley  tariff  act  of  July  24,  1887  (80  Stat,  at  U 
161,  chap.  11),  providing  for  duties  upon  ar- 
ticles "Imported  from  foreign  countries." 
6.  Any  recognition  by  Congress  of  the  right  to 
collect  duties  upon  Importations  from  Porto 
Rico,  or  of  the  status  of  that  Island  as  a  foe- 
elgn  country,  which  was  made  by  the  act  of 
Congress  of  March  24,  1900  (81  Stat,  at  L. 
a  chap.  92),  applying  for  the  beneflt  of 
Porto  Hlco  the  amount  of  the  customs  reve- 
nue received  on  importations  from  that  Island 
alnce  Its  evacuation  by  the  Spanish  forces, 
can  hare  no  retroactive  effect  as  to  moneys 
theretofore  paid  as  duties  under  protest,  for 
which  an  action  to  recover  back  had  alreadv 
been  brought.  * 

[No.  456.  J 

Argued  January  8,  9,  10, 11, 1901.  Derided 
May  VJ,  1901. 

X  ERROR  to  the  Circuit  Court  of  the 
J.  United  States  for  the  Southern  District 
of  J,ew  York  to  review  a  judgment  sustain- 
ing a  demurrer  in  an  action  removed  from  a 
state  court  and  brought  to  recover  back  du- 
ties on  goods  imported  from  Porto  Rico. 
Reversed. 

Statement  by  Mr.  Justice  Browns 
This  was  an  action  originally  instituted  in 
the  supreme  court  of  the  state  of  New  York» 
by  the  firm  of  D.  A.  De  Lima  &  Co.'against* 
the  collector  of  the  port  of  New  YorkTto  re- 
cover back  duties  alleged  to  have  been  ille- 
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gaily  exacted  and  paid  under  protest  upon 
certain  importations  of  sugar  from  San 
Juan,  in  the  island  of  Porto  Rico,  during  the 
autumn  of  1899,  and  subsequent  to  the  ces- 
sion of  the  island  to  the  United  States. 

Upon  the  petition  of  the  collector,  and  pur- 
suant to  Rev.  Stat.  8  043,  the  case  was  re- 
moved by  certiorari  to  the  circuit  court  of  the 
United  States,  in  which  the  defendant  ap- 
peared and  demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  a  cause  of 
action,  and  also  that  the  court  had  no  juris- 
diction of  the  case.  The  demurrer  was  sus- 
tained upon  both  grounds,  and  the  action 
dismissed.   Hence  this  writ  of  error. 

In  this  and  the  following  cases,  which  may 
be  collectively  designated  as  the  "Insular 
Tariff  Cases,"  the  dates  here  given  become 
material: 

In  July,  1898,  Porto  Rico  was  invaded  by 
the  military  forces  of  the  United  States  un- 
der General  Miles. 

On  August  12,  1898,  during  the  progress 
of  the  campaign,  a  protocol  was  entered  into 
between  the  Secretary  of  State  and  the 
French  Ambassador  on  the  part  of  Spain, 
providing  for  a  suspension  of  hostilities,  the 
cession  of  the  island,  and  the  conclusion  of 
a  treaty  of  peace.   30  Stat,  at  L.  1742. 

On  October  18  Porto  Rico  was  evacuated 
by  the  Spanish  forces. 

On  December  10,  1898,  such  treaty  was 
signed  at  Paris  (under  which  Spain  ceded 
to  the  United  States  the  island  of  Porto 
Rico),  was  ratified  by  the  President  and  Sen- 
ate February  6,  1899,  and  by  the  Queen  Re- 

fent  of  Spain  March  19,  1899.  30  Stat,  at 
u  1754. 

On  March  2,  1899,  an  act  was  passed  mak- 
ing an  appropriation  to  carry  out  the  obliga- 
tions of  the  treaty. 

On  April  11,  1899,  the  ratifications  were 
exchanged,  and  the  treaty  proclaimed  at 
Washington. 

On  April  12,  1900,  an  act  was  passed,  com- 
monly called  the  Foraker  act,  to  provide 
temporary  revenues  and  a  civil  government 
for  Porto  Rico,  which  took  effect  May  1, 
1900. 

ilessrs.    Frederic    R.    Coudert,  Jr., 

Charles  F.  Adams,  and  Paul  Fuller  for  plain- 
tiffs in  error. 

Solicitor  General  Richards  and  Attorney 
^General  Griggs  for  defendant  in  error. 

*  *Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  raises  the  single  question  wheth- 
er territory  acquired  by  the  United  States 
toy  cession  from  a  foreign  power  remains  a 
"foreign  country'*  within  the  meaning  of  the 
tariff  Taws. 

1.  Did  the  question  of  jurisdiction  raised 
i>y  the  demurrer  involve  only  the  jurisdiction 
of  the  circuit  court  as  a  Federal  court,  wc 
chould  be  obliged  to  say  that  the  defendant 
was  not  in  a  position  to  make  this  claim, 
since  the  case  was  removed  to  the  Federal 
-court  upon  his  own  petition.  It  is  no  in- 
fringement upon  the  ancient  maxim  of  the 
law  that  consent  cannot  confer  jurisdiction, 


to  hold  that,  where  a  party  has  procured 
the  removal  of  a  cause  from  a  state  court 
upon  the  ground  that  he  is  lawfully  entitled 
to  a  trial  in  a  Federal  court,  he  is  estopped 
to  deny  that  such  removal  was  lawful  if  the 
Federal  court  could  take  jurisdiction  of  the 
case,  or  thut  the  Federal  court  did  not  have 
the  same  right  to  pass  upon  the  questions  at 
issue  that  the  state  court  would  have  had  if 
the  cause  had  remained  there.  Defendant 
neither  gains  nor  loses  by  the  removal,  and 
the  case  proceeds  as  if  no  such  removal  had 
taken  place.  Cowley  v.  Northern  P.  R.  Co. 
169  U.  S.  569,  583,  40  L.  ed.  263,  267,  16  Sup. 
a.  Rep.  127 ;  Mansfield,  C.  <C  L.  M.  R.  Co.  v. 
Swan,  ill  U.  S.  379,  28  L.  ed.  462, 4  Sup.  CL 
Rep.  510;  Mexican  Nat.  R.  Co.  v.  Davidson, 
157  U.  S.  201,  39  L.  ed.  672,  15  Sup.  Ct.  Rep. 
563. 

This,  however,  is  more  a  matter  of  words 
than  of  substance,  as  the  defendant  unques- 
tionably has  the  right  to  show  that  the  state 
court  had  no  jurisdiction,  or  that  the  com- 
plaint did  not  set  forth  facts  sufficient  to 
constitute  a  cause  of  action.  This  we  under- 
stand to  be  the  substance  of  the  defense  in 
this  connection. 

By  Rev.  Stat.  8  2931,  it  was  enacted  that" 
the  decision  of*the  collector  "as  to  the  rat* 7 
and  amount  of  duties"  to  be  paid  upon  im- 
ported merchandise  should  be  final  and  con- 
clusive, unless  the  owner  or  agent  entered  a 
protest  and  within  thirty  days  appealed 
therefrom  to  the  Secretary  of  the  Treasury; 
and,  further,  that  the  decision  of  the  Secre- 
tary should  be  final  and  conclusive,  unless 
suit  were  brought  within  ninety  days  after 
the  decision  of  the  Secretary.  By  Rev.  Stat. 
8  3011,  any  person  having  made  payment  un- 
der such  protest  was  given  the  right  to  bring 
an  action  at  law  and  recover  back  any  excess 
of  duties  so  paid. 

The  law  stood  in  this  condition  until  June 
10,  1890,  when  an  act  known  as  the  customs 
administrative  act  was  passed  (26  Stat,  at 
L.  131,  chap.  407)  by  which  the  above  sec- 
tions (Rev.  Stat.  88  2931, 3011 )  were  repealed 
and  new  regulations  established,  by  which  an 
appeal  was  given  from  the  decision  of  the 
collector  "as  to  the  rate  and  amount  of  du- 
ties chargeable  upon  imported  merchandise," 
if  such  duties  were  paid  under  protest,  to  a 
board  of  general  appraisers  whose  decision 
should  be  final  and  conclusive  (8  14)  "as  to 
the  construction  of  the  law  and  the  facts 
respecting  the  classification  of  such  merchan- 
dise and  the  rate  of  duty  imposed  thereon 
under  such  classification,"  unless  within 
thirty  days  one  of  the  parties  applied  to  the 
circuit  court  of  the  United  States  for  a  re- 
view of  the  questions  of  law  and  fact  in- 
volved in  such  decision.  S  15.  It  was  fur- 
ther provided  that  the  decision  of  such  court 
should  be  final,  unless  the  court  were  of 
opinion  that  the  question  involved  was  of 
such  importance  as  to  require  a  review  by 
this  court,  which  was  given  power  to  affirm, 
modify,  or  reverse  the  decision  of  the  circuit 
court. 

The  effect  of  the  customs  administrative 
act  was  considered  by  this  court  in  Re  Fat- 
sett,  142  U.  S.  479,  35  L.  ed.  1087,  12  Sup. 
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Ct.  Rep.  295,  in  which  we  held  that  the  de- 
cision of  the  collector  that  a  yacht  was  an 
imported  article  might  be  renewed  upon  a 
libel  for  possession  filed  by  the  owner,  not- 
withstanding the  customs  administrative 
act.  It  was  held  that  the  review  of  the  de- 
cision of  the  board  of  general  appraisers, 
provided  for  by  5  15  of  that  act,  was  limited 
;  to  decisions  of  the  board  "as  to  the  construc- 
tion of  the  law  and  the  facts  respecting  the 
classification"  of  imported  merchandise  "and 
the  rate  of  duty  imposed  thereon  under  such 
classification,"  and  that  it  did  not  bring  up 
for  review  the  question  whether  an  article 
be  imported  merchandise  or  not,  nor,  under 
{  15,  is  the  ascertainment  of  that  fact  such  a 
decision  as  is  provided  for.  Said  Mr.  Jus- 
tice Blatcliford:  "Nor  can  the  court  of  re- 
view pass  upon  any  question  which  the  col- 
lector had  not  original  authority  to  deter- 
mine. The  collector  had  no  authority  to 
make  any  determination  regarding  any  arti- 
cle which  is  not  imported  merchandise;  and 
if  the  vessel  in  question  here  is  not  imported 
merchandise,  the  court  of  review  would  have 
no  jurisdiction  to  determine  any  matter  re- 
garding that  question,  and  could  not  deter- 
mine the  very  fact  which  is  in  issue  under 
the  libel  in  the  district  court  on  which  the 
rights  of  the  libellant  depend." 

'Under  the  customs  administrative  act  the 
libellant,  in  order  to  have  the  benefit  of  pro- 
ceedings thereunder,  must  concede  that  the 
vessel  is  imported  merchandise,  which  is  the 
very  question  put  in  contention  under  the  li- 
bel, and  must  make  entry  of  her  as  imported 
merchandise,  with  an  invoice  and  a  consular 
certificate  to  that  effect."  It  was  held  that 
the  libel  was  properly  filed. 

The  question  involved  in  this  case  is  not 
whether  the  sugars  were  importable  articles 
under  the  tariff  laws,  but  whether,  coming 
as  they  did  from  a  port  alleged  to  be  domes- 
tic, they  were  imported  from  a  foreign  coun- 
try; in  other  words,  whether  they  were  im- 
ported at  all  as  that  word  is  defined  in  Wood- 
ruff v.  Parham,  8  Wall.  123,  132,  19  L.  ed. 
382,  384.  We  think  the  decision  in  the  Fas- 
sett  Case  is  conclusive  to  the  effect  that,  if 
the  question  be  whether  the  sugars  were  im- 
ported or  not,  such  question  could  not  be 
raised  before  the  board  of  general  apprais- 
ers; and  that  whether  they  were  imported 
merchandise  for  the  reasons  given  in  the  Fas- 
sett  Case  that  a  vessel  is  not  an  importable 
article,  or  because  the  merchandise  was  not 
brought  from  a  foreign  country,  is  imma- 
terial. In  either  case  the  article  is  not  im- 
ported. 

Conceding,  then,  that  8  3011  has  been  re- 
pealed, and  that  no  remedy  exists  under  the 
•  customs  administrative  act,  does  it  follow 
J  that  no  action  whatever  will  liet  If  there 
be  an* admitted  wrong,  the  courts  will  look 
far  to  supply  an  adequate  remedy.  If  an  ac- 
tion lay  at  comnu  n  law,  the  repeal  of  Si  2931 
and  3011,  regulating  proceedings  in  customs 
caaes  (that  is,  turning  upon  the  classification 
of  merchandise ) ,  to  make  way  for  another  pro- 
ceeding before  the  board  of  general  appraisers 
in  the  same  class  of  cases,  did  not  destroy  any 
right  of  action  that  might  have  existed  as  to 


other  than  customs  cases;  and  the  feet  that 
by  {  25  no  collector  shall  be  liable  "for  or  on 
account  of  any  rulings  or  decisions  as  to  the 
classification  of  said  merchandise  or  the  du- 
ties charged  thereon,  or  the  collection  of  any 
dues,  charges,  or  duties  on  or  on  account  of 
said  merchandise,"  or  any  other  matter 
which  the  importer  might  have  brought  be- 
fore the  board  of  general  appraisers,  does  not 
restrict  the  right  which  the  owner  of  the 
merchandise  might  have  against  the  collector 
in  cases  not  falling  within  the  customs  ad- 
ministrative act.  If  the  position  of  the  gov* 
eminent  be  correct,  the  plaintiff  would  be 
remediless;  and  if  a  collector  should  seize 
and  hold  for  duties  goods  brought  from  New 
Orleans,  or  any  other  concededly  domestio 
port,  to  New  York,  there  would  be  no  method 
of  testing  his  right  to  make  such  seizure. 
It  is  hardly  possible  that  the  owner  could  be 
placed  in  this  position.  But  we  are  not 
without  authority  upon  this  point. 

The  case  of  Elliott  v.  Bvaartvoout,  10  Pet. 
137,  9  L.  ed.  373,  was  an  action  of  assumpsit 
against  the  collector  of  the  port  of  New 
York  to  recover  certain  duties  upon  goods  al- 
leged to  have  been  improperly  classified.  It 
was  held  that  as  the  payment  was  purely 
voluntary,  by  a  mutual  mistake  of  law,  no 
action  would  lie  to  recover  them  bock,  al- 
though it  would  have  been  different  if  they 
had  been  paid  under  protest.  Said  Mr.  Jus- 
tice Thompson:  "Here,  then,  is  the  true 
distinction :  when  the  money  is  paid  volun- 
tarily and  by  mistake  to  an  agent,  and  he 
has  paid  it  over  to  his  principal,  he  cannot 
be  made  personally  responsible;  but  if,  be- 
fore paying  it  over,  he  is  apprised  of  the 
mistake,  and  required  not  to  pay  it  over,  he 
is  personally  liable."  If  the  payment  of  the 
money  be  accompanied  by  a  notice  to  the  col- 
lector that  the  duties  charged  are  too  high,« 
and  that  the  person  paying  intends  to  sue  tojj 
recover  back  the  amount'erroneously  paid,* 
it  was  held  that  such  action  must  lie  "unless 
the  broad  proposition  can  be  maintained, 
that  no  action  will  lie  against  a  collector  to 
recover  back  an  excess  of  duties  paid  him, 
but  that  recourse  must  bo  had  to  the  govern- 
ment for  redress."  The  case  recognized  the 
fact  that,  with  respect  to  money  paid  under 
a  mistake  of  law,  the  collector  stood  in  the 
position  of  an  ordinary  agent,  and  could  be 
made  personally  liable  in  case  the  money 
were  paid  under  protest. 

This  decision  was  made  in  1836.  Appar- 
ently in  consequence  of  it  an  act  was  passed 
in  1839  requiring  moneys  collected  for  du- 
ties to  be  deposited  to  the  credit  of  the 
Treasurer  of  the  United  States;  and 
it  was  made  the  duty  of  the  Sec- 
retary of  the  Treasury  to  draw  Mb  war- 
rant upon  the  Treasurer  in  case  he  found 
more  money  had  been  paid  to  the  collector 
than  the  law  required.  It  was  held  by  a 
majority  of  this  court  in  Cory  v.  Curtis,  9 
How.  236,  11  L.  ed.  676,  that  this  act  pre- 
cluded an  action  of  assumpsit  for  money 
had  and  received  against  the  collector  for 
duties  received  by  him,  and  that  the  act  of 
1839  furnished  the  sole  remedy.  It  was  said 
of  that  case  in  Arnson  v.  Murphy,  109  U.  S. 
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238,  240,  27  L.  ed.  820,  921,  3  Sup.  Ct.  Rep. 
184,  180:  "Congress,  being  in  session  at  the 
time  that  decision  was  announced,  passed  the 
explanatory  act  of  February  26,  1845,  which, 
by  legislative  construction  of  the  act  of  1839, 
restored  to  the  claimant  his  right  of  action 
against  the  collector,  but  required  the  pro- 
test to  be  made  in  writing  at  the  time  of 
payment  of  the  duties  alleged  to  have  been 
illegally  exacted,  and  took  from  the  Secre- 
tary of  the  Treasury  the  authority  to  re- 
fund conferred  by  the  act  of  1839  (5  Stat, 
at  L.  349,  727,  chap.  22) .  This  act  of  1845 
was  in  force,  as  was  decided  in  Barney  v. 
Watson,  92  U.  S.  449,  23  L.  ed.  730;  until  re- 
pealed by  implication  by  the  act  of  June  30, 
1864"  (13  Stat,  at  L.  214,  chap.  171,  8  14), 
carried  into  the  Revised  Statutes  as  §§  2931 
and  3011.  In  the  same  case  of  Arnson  v. 
Murphy.  109  U.  S.  238,  27  L.  ed.  920,  3  Sup. 
Ct.  Rep.  184,  it  was  decided  that  the  com- 
mon-law right  of  action  against  the  collector 
to  recover  back  duties  illegally  collected  was 
taken  away  by  statute,  and  a  remedy  given, 
based  upon  these  sections,  which  was  ex- 
clusive. The  decision  in  Elliott  v.  Sioart- 
wout  was  recognized,  but  so  far  as  respected 
a  customs  cotes  (t.  e.,  classification  cases)  was 
^  held  to  be  superseded  by  the  statutes.  So  in 
•  Bchoenfeld  v.  Hendricks,  152  *U.  S.  691,  38 
L.  ed.  601,  14  Sup.  Ct.  Rep.  754,  it  was  held 
that  an  action  could  not  be  maintained 
against  the  collector,  either  at  common  law 
or  under  the  statutes,  to  recover  duties  al- 
leged to  have  been  exacted,  in  1892,  upon  an 
importation  of  merchandise,  the  remedy  giv- 
en through  the  board  of  general  appraisers 
being  exclusive. 

The  criticism  to  be  made  upon  the  appli- 
cability of  these  cases  is  that  they  dealt  only 
with  imported  merchandise  and  with  the  du- 
ties collected  thereon,  and  have  no  reference 
whatever  to  exactions  made  by  a  collector, 
under  color  of  the  revenue  laws,  upon  goods 
which  have  never  been  imported  at  all.  With 
respect  to  these  the  collector  stands  as  if, 
under  color  of  his  office,  he  had  seized  a  ship 
or  its  equipment,  or  any  other  article  not 
comprehended  within  the  scope  of  the  tariff 
laws.  Had  the  sugars  involved  in  this  case 
been  admittedly  imported,  that  is,  brought 
into  New  York  from  a  confessedly  foreign 
country,  and  the  question  had  arisen  wheth- 
er they  were  dutiable,  or  belonged  to  the  free 
list,  the  case  would  have  fallen  within  the 
customs  administrative  act,  since  it  would 
have  turned  upon  a  question  of  classification. 

The  fact  that  the  collector  may  have  de- 
posited the  money  in  the  Treasury  is  no  bar 
to  a  judgment  against  him,  since  Rev.  Stat. 
|  989,  provides  that,  in  case  of  a  recovery  of 
any  money  exacted  by  him  and  paid  into  the 
treasury,  if  the  court  certifies  that  there  was 
probable  cause  for  the  act  done,  no  execu- 
tion shall  issue  against  him,  but  the  amount 
of  the  judgment  shall  be  paid  out  of  the 
proper  appropriation  from  the  Treasury. 

We  are  not  impressed  by  the  argument 
that,  if  the  plaintiffs  insisted  that  these 
sugars  were  not  imported  merchandise,  they 
should  have  stood  upon  their  rights,  re- 
fused to  enter  the  goods,  and  brought  an  ac- 


tion of  replevin  to  recover  their  possession. 
It  is  true  that,  to  prevent  the  seizure  of  the 
sugars,  plaintiffs  did  enter  them  as  imported 
merchandise;  but  any  admission  derivable 
from  that  fact  is  explained  by  their  protest 
against  the  exaction  of  duties  upon  them  as 
such.  They  waived  nothing  by  taking  this 
course.  The  collector  lost  nothing,  since  he 
was  apprised  of  the  course  they  would  prob- 
ably take.  It  is  true  that  in  the  Fassetto 
Case,  142  U.  S.  479,  35  L.  ed.  1087,  12  Sup£ 
Ct.  Rep.  295,  the  proceeding  was*by  libel  for* 
possession  of  the  vessel,  which  is  analogous 
to  an  action  of  replevin  at  common  law;  but 
it  would  appear  that  Rev.  Stat.  S  934  would 
stand  in  the  way  of  such  a  remedy  here, 
since  by  that  section  "all  property  taken  or 
detained  by  any  officer  or  other  person  under 
authority  of  any  revenue  law  of  the  United 
States  shall  be  irrepleviable,  and  shall  be 
deemed  to  be  in  the  custody  of  the  law,  and 
subject  only  to  the  orders  and  decrees  of  the 
courts  of  the  United  States  having  jurisdic- 
tion thereof."  If  the  words  "under  author- 
ity of  any  revenue  law"  are  to  be  construed 
as  if  they  read  "under  color  of  any  revenue 
law,"  it  would  seem  that  these  sugars  could 
not  be  made  the  subject  of  a  replevin;  but 
even  conceding  that  replevin  would  lie,  we 
consider  it  merely  a  choice  of  remedies,  and 
that  the  plaintiffs  were  at  liberty  to  waive 
the  tort  and  proceed  in  assumpsit. 

We  are  all  of  opinion  that  this  action  was 
properly  brought. 

2.  Whether  these  cargoes  of  sugar  were 
subject  to  duty  depends  solely  upon  the  ques- 
tion whether  Porto  Rico  was  a  "foreign  coun- 
try" at  the  time  the  sugars  were  shipped, 
since  the  tariff  act  of  July  24,  1897  (  30  Stat, 
at  L.  151,  chap.  11 ) ,  commonly  known  as  the 
Dingley  act,  declares  that  "there  shall  be 
levied,  collected,  and  paid  upon  all  articles 
imported  from  foreign  countries"  certain 
duties  therein  specified.  A'  foreign  country 
was  defined  by  Mr.  Chief  Justice  Marshall 
and  Mr.  Justice  Story  to  be  one  exclusively 
within  the  sovereignty  of  a  foreign  nation, 
and  without  the  sovereignty  of  the  United 
States.  The  Eliza,  2  Call.  4,  Fed.  Cas.  No. 
4,346;  Taber  v.  United  States,  1  Story,  1, 
Fed.  Cas.  No.  13,722;  The  Adventure,  1 
Brock.  235,  241,  Fed.  Cas.  No.  93. 

The  status  of  Porto  Rico  was  this:  The 
island  had  been  for  some  months  under  mili- 
tary occupation  by  the  United  States  as  a 
conquered  country,  when,  by  the  2d  article 
of  the  treaty  of  peace  between  the  United 
States  and  Spain,  signed  December  10,  1898, 
and  ratified  April  11,  1899,  Spain  ceded  to 
the  United  States  the  island  of  Porto  Rico, 
which  has  ever  since  remained  in  our  posses- 
sion, and  has  been  governed  and  adminis- 
tered by  ub.  If  the  case  depended  solely 
upon  these  facts,  and  the  question  were 
broadly  presented  whether  a  country  which  H 
had  been  ceded  to  us,  the  cession  accepted,* 
possession  delivered*  and  the  island  occupied* 
and  administered  without  interference  by 
Spain  or  any  other  power,  was  a  foreign 
country  or  domestic  territory,  it  would  seem 
that  there  could  be  as  little  hesitation  in  an* 
swering  this  question  as  there  would  be  in  de> 
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termining  the  ownership  of  a  house  deeded 
in  fee  simple  to  a  purchaser  who  had  ac- 
cepted the  deed,  gone  into  possession,  paid 
taxes,  and  made  improvements  without  let 
or  hindrance  from  his  vendor.  But  it  is 
earnestly  insisted  by  the  government  that  it 
never  could  have  been  the  intention  of  Con- 
gress to  admit  Porto  Rico  into  a  customs 
union  with  the  United  States,  and  that, 
while  the  island  may  be  to  a  certain  extent 
domestic  territory,  it  still  remains  a  '^for- 
eign country"  under  the  tariff  laws,  until 
Congress  has  embraced  it  within  the  general 
revenue  system. 

We  shall  consider  this  subject  more  at 
length  hereafter,  but  for  the  present  call  atten- 
tion to  certain  cases  in  this  court  and  certain 
regulations  of  the  executive  departments 
which  are  supposed  to  favor  this  contention. 

In  United  State*  v.  Rice,  4  Wheat.  246,  4 
L.  ed.  602,  which  was  an  action  of  debt 
brought  by  the  United  States  upon  a  bond 
for  duties  upon  goods  imported  into  Castine, 
in  the  district  (now  state)  of  Maine,  during 
its  temporary  occupation  by  the  British 
troops  in  the  war  of  1812,  it  was  held  the 
action  would  not  lie,  though  Castine  was  sub- 
sequently evacuated  by  the  enemy  and  re- 
stored to  the  United  States.  The  court  said 
that,  by  the  military  occupation  of  Castine, 
the  enemy  acquired  a  possession  which  en- 
abled him  to  exercise  the  fullest  rights  of 
sovereignty;  that  the  sovereignty  of  the 
United  States  was  suspended,  and  our  laws 
could  be  no  longer  rightfully  enforced  there, 
or  be  obligatory  upon  the  inhabitants;  that 
by  the  surrender  the  inhabitants  passed  un- 
der a  temporary  allegiance  to  the  British 
government,  and  were  only  bound  by  the  laws 
of  that  government,  and  that  Castine  was 
during  this  period  to  be  deemed  a  foreign 
port;  that  goods  brought  there  were  subject 
to  duties  which  the  British  government  chose 
to  impose,  and  were  in  no  correct  sense  im- 
ported into  the  United  States;  and  that  the 
subsequent  evacuation  by  the  enemy  did  not 
change  the  character  of  the  transaction, 
«  since  the  goods  were  not  liable  to  American 
^duties  when  imported.  In  that  case  the  char- 
•  acter  of  the  port,  as  foreign  oi*  domestic,  was 
held  to  depend  upon  the  question  of  actual 
occupation,  and  the  right  of  the  defendant  de- 
terminable by  the  facts  then  existing,  and, 
further,  that  the  subsequent  reoccupation  of 
the  port  by  the  United  States  was  ineffectual 
to  change  the  right  of  the  defendant  or  to 
vest  a  new  right  in  the  United  States. 

A  case,  somewhat  to  the  converse  of  this, 
was  that  of  Fleming  v.  Page,  9  How.  603,  13 
L.  ed.  276,  which  was  an  action  against  the 
collector  at  Philadelphia,  to  recover  back 
duties  upon  merchandise  imported  from 
Tampico,  in  Mexico,  during  a  temporary  mil- 
itary occupation  of  that  place  by  the  United 
States.  It  was  held  that,  although  Tampico 
was  within  the  military  occupation  of  the 
United  States,  ithad  not  ceased  to  bea  foreign 
country,  in  the  sense  in  which  these  words  are 
used  in  the  acts  of  Congress.  In  delivering 
the  opinion  of  the  court  Mr.  Chief  Justice 
Taney  observed:  "The United  States,  It  is 
true,  may  extend  its  boundaries  by  conquest 


or  treaty,  and  may  demand  the  cession  of  ter- 
ritory as  the  condition  of  peace,  in  order 
to  indemnify  its  citizens  for  the  injuries 
they  have  suffered,  or  to  reimburse  the  gov- 
ernment for  the  expenses  of  the  war.  But 
this  can  be  done  only  by  the  treaty-making 
power  or  the  legislative  authority,  and  is 
not  a  part  of  the  power  conferred  upon  the 
President  by  the  declaration  of  war.  .  .  . 
While  it  was  occupied  by  our  troops,  they 
were  in  an  enemy's  country,  and  not  in  their 
own;  the  inhabitants  were  still  foreigners 
and  enemies,  and  owed  to  the  United  States 
nothing  more  than  the  submission  and  obedi- 
ence, sometimes  called  temporary  allegiance, 
which  is  due  from  a  conquered  enemy  when 
he  surrenders  to  a  force  which  he  is  unable 
to  resist." 

This  was  clearly  a  sufficient  reason  for  dis- 
posing of  the  case  adversely  to  the  importer, 
but  the  learned  Chief  Justice  proceeded  to 
put  the  case  upon  another  ground,  that 
"there  was  no  act  of  Congress  establishing 
a  custom  house  at  Tampico,  nor  authorizing 
the  appointment  of  a  collector;  and  conse- 
quently there  was  no  officer  of  the  United 
States  authorized  by  law  to  grant  the  clear- 
ance and  authenticate  the  coasting  manifest 
of  the  cargo  in  the  manner  directed  by  law,« 
where  the  voyage  is  from  one  port  of  then 
United  States  to  another;"  that  the  only*iol** 
lector  was  one  appointed  by  the  military 
commander,  and  that  a  coasting  manifest 
granted  by  him  could  not  be  recognized  in 
the  United  States  as  the  document  required 
by  law  when  the  vessel  is  engaged  in  the 
coasting  trade,  nor  exempt  the  cargo  from 
the  payment  of  duties.  He  states  that  this 
construction  of  the  tariff  laws  had  been  uni- 
formly given  by  the  administrative  depart- 
ment of  the  government,  and  cited  the  cast 
of  Florida,  after  it  had  been  ceded  to  the 
United  States  and  the  military  forces  had 
taken  possession  of  Pensacola:  "That  is, 
that,  although  Florida  had  by  cession  actual- 
ly become  a  part  of  the  United  States,  and 
was  in  our  possession,  yet,  under  our  revenue 
laws,  its  ports  must  be  regarded  as  foreign 
nntil  they  were  established  as  domestic  by 
act  of  Congress.  And  it  appears  that  this 
decision  was  sanctioned  at  the  time  by  the 
Attorney  General  of  the  United  States,  the 
law  officer  of  the  government.  And,  although 
not  so  directly  applicable  to  the  case  before 
us,  yet  the  decisions  of  the  Treasury  Depart- 
ment in  relation  to  Amelia  island  and  cer- 
tain ports  in  Louisiana,  after  that  province 
had  been  ceded  to  the  United  States,  were 
both  made  upon  the  same  grounds.  And  in 
the  later  case,  after  a  customhouse  had  been 
established  by  law  [2  Stat  at  L.  418,  chap. 
14],  at  New  Orleans,  the  collector  at  that 
place  was  instructed  to  regard  as  foreign 
ports  Baton  Rouge  and  other  settlements 
still  in  the  possession  of  Spain,  whether  on 
the  Mississippi,  Iberville,  or  the  Bea  coast. 
The  department  in  no  instance  that  we  are 
aware  of,  since  the  establishment  of  the 
government,  has  ever  recognized  a  place  in 
a  newly  acquired  country  as  a  domestic  port 
from  which  the  coasting  trade  might  be 
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« the  same  would  go  into  effect  March  26,  and 
5  "that  by  the  3d  section  of  said  aet  so  much 

•  of  any  law  or  laws* imposing  duties  on  the 
importations  into  the  United  States  of  goods, 
wares,  and  merchandise  from  New  Orleans, 
which  is  the  only  port  of  entry  in  said  ter- 
ritories, has  been  repealed." 

These  instructions  undoubtedly  show  that 
Mr.  Gallatin  treated  New  Orleans  as  a  for- 
eign port  until  Congress,  by  the  act  of  Feb- 
ruary 24,  1804,  admitted  it  within  the  cus- 
toms union,  and,  so  far,  is  an  authority  in 
favor  of  the  position  taken  by  the  collector  in 
this  case.  But  it  should  be  borne  in  mind 
in  this  connection,  that  his  instructions  to 
collect  duties  levied  by  the  Spanish  law  up- 
on foreign  importations  into  New  Orleans 
are  manifestly  inconsistent  with  the  position 
subsequently  taken  by  this  court  in  Cross 
Harrison,  IS  How.  164,  14  L.  ed.  880, 
wherein  it  is  said  (p.  189,  L.  ed.  899)  of  the 
action  of  Mr.  Harrison  in  California:  "That 
war  tariff,  however,  was  abandoned  as  soon  as 
the  military  governor  had  received  from  Wash- 
ington information  of  the  exchange  and  rati- 
fication of  the  treaty  with  Mexico,  and  duties 
were  afterwards  levied  in  conformity  with 
such  as  Congress  had  imposed  upon  foreign 
merchandise  imported  into  the  other  ports 
of  the  United  States,  Upper  California  hav- 
ing been  ceded  by  the  treaty  to  the  United 
States."  After  saying  that  this  action  had 
been  recognized  by  the  President,  Mr.  Justice 
Wayne  adds:  "We  think  it  was  a  rightful 
and  correct  recognition  under  all  the  circum- 
stances, and  when  we  say  rightful  we  mean 
that  it  was  constitutional,  although  Con- 
gress had  not  passed  an  act  to  extend  the  col- 
lection of  tonnage  and  import  duties  to  the 

Sorts  of  California."  Indeed,  it  is  quite  evi- 
ent  from  this  case  that  the  court  took  an  en- 
tirely different  view  of  the  relations  of  Cali- 
fornia to  the  Union  from  that  which  had 
been  taken  by  Mr.  Gallatin  as  to  Louisiana 
in  his  instructions  to  the  collector  of  New 
Orleans. 

Florida:  Florida  was  ceded  by  Spain 
to  the  United  States  by  treaty  signed  Feb- 
ruary 22,  1819,  but  not  ratified  until  Oc- 
tober 29,  1820.  8  Stat  at  L.  262.  By  act 
of  March  3,  1821  (8  Stat,  at  L.  637,  chap. 
39),  Congress  authorized  the  President  to 
take  possession  of  the  Floridas  and  extend 
thereto  the  revenue  laws  of  the  United 
States.  Possession  of  East  Florida  was  not 
delivered  until  July  10,  1821;  nor  of  West 
Florida  until  July  17.  It  is  true  that  eer- 
©tain  ports  of  Florida  were  in  the  military  oc- 

•  eupation  of  the  United  States  prior  to  the 

•  actual  delivery  of  possession  by'Spain,  but 
the  cession  did  not  take  effect  until  there 
had  been  a  voluntary  and  complete  delivery 
under  the  treaty.  As  the  act  extending  the 
revenue  laws  to  the  Floridas  was  passed  be- 
fore the  surrender  of  the  province  to  the 
United  States,  there  was  no  interval  of  time 
upon  which  the  Treasury  Department  could 
act,  the  provinces,  immediately  upon  the 
surrender,  becoming  subject  to  the  act  of 
March  3,  1821. 

An  opinion  of  Mr.  Wirt,  then  Attorney 
General,  of  August  20,  1821,  in  the  ease  of 


The  Olive  Branch,  1  Ops.  Atty.  Gen.  483,  is 
instructive  in  this  connection  as  illustrating 
the  views  of  the  administration.  After  stat- 
ing that  possession  of  East  Florida  was  not 
delivered  until  July  17  (a  mistake  for  July 
10),  he  held  that  the  cargo  of  The  Olive 
Branch,  which  had  cleared  from  the  port  of 
St.  Augustine,  July  14,  was  imported  into 
Philadelphia  from  a  foreign  port  or  place, 
and  consequently  subject  to  duty,  because 
possession  had  not  been  delivered,  citing  the 
case  of  The  Fatna,  5  C.  Rob.  106,  and  adding: 
"On  the  other  hand,  I  apprehend  that  goods 
carried  into  a  port  of  Florida  before  the  de- 
livery, remaining  in  port  on  shipboard  un- 
til after  the  delivery,  and  then  brought  into 
the  United  States  in  the  same  vessel,  or  by 
transshipment  into  others,  having  been  never 
entered  in  the  Spanish  customhouses,  nor 
landed,  nor  the  duties  thereon  paid  or  se- 
cured, but  having  continued  all  the  while 
water-borne,  would  be  subject  to  our  revenue 
laws.  .  .  .  Our  laws  impose  duties  only 
on  goods  imported  into  the  United  State* 
from  some  foreign  port  or  place.  If,  there 
fore,  in  the  case  put,  the  importation  be,  in 
contemplation  of  law,  an  importation  from 
the  Floridas,  the  case  is  not  within  our  laws, 
because  at  the  time  of  the  importation  the 
Floridas  were  not  foreign  ports  or  places." 
The  learned  Attorney  General  evidently  took 
the  view  that  the  Floridas  ceased  to  be  a 
foreign  country  upon  a  delivery  of  possession 
under  the  treaty.  In  a  subsequent  letter  of 
January  24,  1823  (6  Ops.  Atty.  Gen.  748), 
Mr.  Wirt  admits  that  he  bad  been  misled  by 
the  newspapers  in  the  belief  that  East  Flori- 
da had  been  surrendered  prior  to  July  14,  on 
which  day  The  Olive  Branch  left  St.  Augus- 
tine, and  recommended  that  the  case  be  sent 
to  the  President,  as  it  seemed  to  involve  a* 
dispute  with  Great  Britain.  2 
*  Texas:  On  March  1,  1845,  Congress  adopt-* 
ed  a  joint  resolution  consenting  to  the  an- 
nexation of  Texas  upon  certain  conditions 
(6  Stat  at  L.  707),  but  it  was  not  until  De- 
cember 29,  1845,  that  it  was  formally  ad- 
mitted as  a  state.  0  Stat  at  L.  108.  In 
this  interval,  and  on  July  29,  1845,  the  Sec- 
retary of  the  Treasury  issued  a  circular  let- 
ter directing  the  collectors  to  collect  duties 
upon  all  imports  from  Texas  into  the  United 
States  until  Congress  had  further  acted.  Of 
course,  there  could  be  no  question  that  Texas 
remained  a  foreign  state  until  December  29, 
when  she  was  formally  admitted.  The  cir- 
cular, therefore,  is  of  no  pertinence  to  the 
question  here  involved. 

California:  California  was  ceded  by  Mex- 
ico to  the  United  States  by  treaty  signed 
February  2,  1848,  ratifications  of  which  were 
exchanged  May  30,  1848,  and  proclamation 
made  July  4.  0  Stat  at  L.  022.  On  March 
3, 1849,  an  act  was  passed  (9  Stat  at  L.  400, 
chap.  112,)  including  San  Francisco  within 
one  of  the  collection  districts,  and  on  No- 
vember 13  the  collector  appointed  by  the 
President  entered  upon  his  duties.  Califor- 
nia had  been  in  our  military  possession  Bines 
August,  1847.  There  was,  therefore,  an  in- 
terval of  one  year  and  nine  months  between 
the  date  of  fits  treaty,  February  S,  1841, 
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district  must  be  considered  as  having  been 
withheld  from  that  liberty.  It  is  very  well 
understood  to  be  a  part  of  the  laws  of  na- 
tions that  each  nation  may  designate,  upon 
its  own  terms,  the  ports  and  places  within 
its  territory  for  foreign  commerce,  and  that 
any  attempt  to  introduce  foreign  goods  else- 
where, within  its  jurisdiction,  is  a  violation 
of  its  sovereignty.  It  is  not  necessary  that 
such  should  be  declared  in  terms,  or  by  any 
decree  or  enactment,  the  expressed  allow- 
ances being  the  limit  of  the  liberty  given  to 
foreigners  to  trade  with  such  nation." 

The  court  also  cited  the  cases  of  Louisiana 
and  Florida,  and  seemed  to  take  an  entirely 
different  view  of  the  facts  connected  with  the 
admission  of  those  territories  from  what  had 
been  taken  in  Fleming  v.  Page.  The  opin- 
ion, which  is  quite  a  long  one,  establishes  the 
three  following  propositions:  (1)  That  un- 
der the  war  power  the  military  governor  of 
California  was  authorized  to  prescribe  a 
scale  of  duties  upon  importations  from  for- 
eign counties  to  San  Francisco,  and  to  collect 
the  same  through  a  collector  appointed  by 
himself,  until  the  ratification  of  the  treaty 
of  peace.  (2)  That  after  sueh  ratification 
duties  were  legally  exacted  under  the  tariff 
laws  of  the  United  States,  which  took  effect 
immediately.  (3)  That  the  civil  government 
established  in  California  continued,  from  the 
necessities  of  the  case,  until  Congress  pro- 
vided a  territorial  government. 
t»  It  will  be  seen  that  the  three  propositions 
J  involve  a  recognition  of  the  fact  that  Cali- 
*  fornia  became  domestic  territory*lmmediate- 
ly  upon  the  ratification  of  the  treaty,  or,  to 
speak  more  accurately,  as  soon  as  this  was 
officially  known  in  California.  The  doctrine 
that  a  port  ceded  to  and  occupied  by  us  does 
not  lose  its  foreign  character  until  Congress 
has  acted  and  a  collector  is  appointed  was 
distinctly  repudiated  with  the  apparent  ac- 
quiescence of  Chief  Justice  Taney,  who  wrote 
the  opinion  in  Fleming  v.  Page,  and  still  re- 
mained the  Chief  Justice  of  the  Court.  The 
opinion  does  not  involve  directly  the  question 
at  issue  in  this  case:  whether  goods  carried 
from  a  port  in  a  ceded  territory  directly  to 
New  York  are  subject  to  duties,  since  the 
duties  in  Cross  v.  Harrison  were  exacted  up- 
on foreign  goods  imported  into  San  Francisco 
as  an  American  port;  but  it  is  impossible  to 
escape  the  logical  inference  from  that  case 
that  goods  carried  from  San  Francisco  to 
New  York  after  the  ratification  of  the  treaty 
would  not  be  considered  as  imported  from  a 
foreign  country. 

The  practice  and  rulings  of  the  executive 
departments  with  respect  to  the  status  of 
newly  acquired  territories,  prior  to  such  sta- 
tus being  settled  by  acts  of  Congress,  is,  with 
a  single  exception,  strictly  in  line  with  the 
decision  of  this  court  in  Cross  v.  Barrison, 
16  How.  104.  14  L.  ed.  880.  The  only  posses- 
sions in  connection  with  which  the  question 
has  arisen  are  Louisiana,  Florida,  Texas, 
California,  and  Alaska.  We  take  these  up 
in  their  order. 

Louisiana :  By  treaty  between  France 
and  Spain,  October  1,  1800  (  8  Stat  at  L. 
£02),  His  Catholic  Majesty  promised  to  cede 


to  the  French  Republic  the  colony  or  province 

of  Louisiana;  and  by  treaty  between  the 
United  States  and  the  French  Republic  of 
April  30,  1803,  France  ceded  to  the  United 
States,  "forever  and  in  full  sovereignty,  the 
said  territory  with  all  its  rights  and  ap- 
purtenances, with  a  provision  (art.  3) 
"that  the  inhabitants  of  the  ceded  territory 
shall  be  incorporated  in  the  Union  of  the 
United  States,  and  admitted  as  soon  as  pos- 
sible, according  to  the  principles  of  the  Fed- 
eral Constitution."  This  treaty  was  ratified 
October  21,  1803.  Possession  of  the  terri- 
tory was  not  delivered  by  Spain  to  France 
until  November  30,  1803,  and  by  France  to 
the  United  States,  December  20,  1803.  In 
the  meantime,  and  on  October  31,  1803,  Con- 
gress authorized  the  President  to  take  pos-« 
session  of  the  territory,  and  to  administer* 
it'until  Congress  had  further  acted  upon  the* 
subject.  2  Stat,  at  L.  246,  chap.  1.  On 
February  24,  1804,  Congress  passed  another 
act  (2  Stat,  at  L.  261,  chap.  13),  taking 
Louisiana  within  the  customs  union,  and  re- 
pealing certain  special  laws  laying  duties 
upon  goods  imported  from  that  territory  in- 
to the  United  States.  This  act  was  to  take 
effect  March  25,  1804.  We  are,  then,  con- 
cerned only  with  the  interval  between  De- 
cember 20,  1803,  when  possession  was  deliv- 
ered to  the  United  States,  and  March  26, 
1804,  when  the  act  of  February  24  took  ef- 
fect. 

In  a  letter  to  President  Jefferson  of  July 
0,  1803,  Mr.  Gallatin,  then  Secretary  of  the 
Treasury,  expressed  the  opinion  that  all  the 
duties  on  exports,  now  payable  at  New  Or- 
leans by  Spanish  laws,  should  cease,  and  all 
articles  the  growth  of  Louisiana,  which, 
when  imported  into  the  United  States,  now 
pay  duty,  should  continue  to  pay  the  same, 
or  at  least  such  rates  as  would  on  the  whole 
not  affect  the  revenue.  Writings  of  Galla- 
tin, vol.  1,  page  127. 

The  instructions  of  the  Treasury  Depart- 
ment with  respect  to  this  interval  are  con- 
tained in  a  letter  by  Mr.  Gallatin  to  Gover- 
nor Claiborne,  who  was  about  to  start  for 
his  post  as  governor  of  the  new  province, 
under  date  of  October  3,  1803,  in  which  he 
says:  "It  is  understood  that  the  existing 
duties  on  imports  and  exports,  which  by  the 
Spanish  law  are  now  levied  within  the  prov- 
ince, will  continue  until  Congress  shall  have 
otherwise  provided."  On  November  14,  1803, 
Mr.  Gallatin  issued  an  order  directed  to  Mr. 
TriBt,  who  had  been  designated  as  collector 
of  the  port  of  New  Orleans,  as  follows: 
"You  will  also  be  pleased  to  observe,  first 
that  the  taxes  and  the  duties  to  be  collected 
under  your  direction  are  precisely  the  same 
which  by  the  existing  laws  and  regulations 
of  Louisiana  were  demandable  under  the 
Spanish  government  at  the  time  of  taking 
possession.  ...  10.  That  until  other- 
wise provided  for,  the  same  duties  are  to  be 
collected  on  the  importation  of  goods  in  the 
Mississippi  district,  from  New  Orleans,  and 
vice  versa,  as  heretofore." 

On  February  28,  1804,  Mr.  Gallatin  issued 
a  circular  letter  notifying  the  col  lectors  of  the 
passage  of  the  act  of  February  24,  and  that 
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As  showing  the  construction  put  upon  this 
question  by  the  legislative  department,  we 
need  only  to  add  that  §  2  of  the  Foraker  act 
makes  a  distinction  between  foreign  coun- 
tries and  Porto  Rico,  by  enacting  that  the 
same  duties  shall  be  paid  upon  "all  articles 
imported  into  Porto  Rico  from  ports  other 
than  those  of  the  United  States,  which  are 
required  by  law  to  be  collected  upon  articles 
imported  into  the  United  States  from  for- 
eign countries." 

From  this  rtswnt  of  the  decisions  of  this 
court,  the  instructions  of  the  executive  de- 
partments, and  the  above  act  of  Congress, 
it  is  evident  that,  from  1803,  the  date  of 
Mr.  Gallatin's  letter,  to  the  present  time, 
there  is  not  a  shred  of  authority,  except  the 
dictum  in  Fleming  v.  Page  (practically  over- 
ruled in  Cross  v.  Harrison),  for  holding 
that  a  district  ceded  to  and  in  the  posses- 
sion of  the  United  States  remains  for  any 
purpose  a  foreign  country.  Both  these  con- 
ditions must  exist  to  produce  a  change  of 
nationality  for  revenue  purposes.  Pos- 
session is  not  alone  sufficient  as  was  held  in 
Fleming  v.  Page;  nor  is  a  treaty  ceding  such 
territory  sufficient  without  a  surrender  of 
possession.  Keene  v.  M'Donovgh,  8  Pet. 
308,  8  L.  ed.  955;  Pollard  v.  Kibbe,  14 
Pet.  353,  400,  10  L.  ed.  490,  616;  Hallett 
v.  Doe  em  dem.  Bunt,  7  Ala.  899;  The 
Fama,  5  C.  Rob.  106.  The  practice  of  the 
executive  departments,  thus  continued  for 
more  than  half  a  century,  is  entitled  to  great 
weight,  and  should  not  be  disregarded  nor 
overturned  except  for  cogent  reasons,  and 
unless  it  be  clear  that  such  construction  be 
erroneous.  United  States  v.  Johnston,  124 
U.  S.  236,  31  L.  ed.  389,  8  Sup.  Ct.  Rep.  446, 
and  other  cases  cited. 

But  were  this  presented  as  an  original 
question  we  should  be  impelled  irresistibly 
to  the  same  conclusion. 

By  article  2,  §  2,  of  the  Constitution,  the 
President  is  given  power,  "by  and  with  the 
advice  and  consent  of  the  Senate,  to  make 
e  treaties,  provided  two  thirds  of  the  senators 
2 present  concur;"  and  by  article  6,  "this  Con- 
•  stitution  and  the  laws'of  the  United  States 
which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made  or  which  shall  be  made 
under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land."  It 
will  be  observed  that  no  distinction  is  made 
as  to  the  question  of  supremacy  between 
laws  and  treaties,  except  that  both  are  con- 
trolled by  the  Constitution.  A  law  requires 
the  assent  of  both  bouses  of  Congress,  and, 
except  in  certain  specified  cases,  the  signa- 
ture of  the  President.  A  treaty  is  negotiated 
and  made  by  the  President,  with  the  con- 
currence of  two  thirds  of  the  senators  pres- 
ent, but  each  of  them  is  the  supreme  law  of 
the  land. 

As  was  said  by  Chief  Justice  Marshall 
in  United  States  v.  The  Peggy,  1  Cranch, 
103,  110,  2  L.  ed.  49,  61 :  "Where  a  treaty 
is  the  law  of  the  land,  and  as  such  affects 
the  rights  of  parties  litigating  in  court,  that 
treaty  as  much  binds  those  rights,  and  is 
as  much  to  be  regarded  by  the  court,  as  an 
act  of  Congress."  And  in  Foster  v.  Neilson, 


2  Pet  253,  314,  7  L.  ed.  416,  435,  he  repeated 
this  in  substance:  "Our  Constitution  de- 
clares a  treaty  to  be  the  law  of  the  land.  It 
is,  consequently,  to  be  regarded  in  courts  of 
justice  as  equivalent  to  an  act  of  the  legis- 
lature, whenever  it  operates  of  itself  without 
the  aid  of  any  legislative  provision."  So  in 
Whitney  v.  Robertson,  124  U.  S.  190,  31  L. 
ed.  386,  8  Sup.  Ct  Rep.  466:  "By  the  Con- 
stitution a  treaty  is  placed  on  the  same  foot- 
ing, and  made  of  like  obligation,  with  an  act 
of  legislation.  Both  are  declared  by  that 
instrument  to  be  the  supreme  law  of  the 
land,  and  no  superior  efficacy  is  given  to 
either  over  the  other.  When  the  two  relate 
to  the  same  subject  the  courts  will  always 
endeavor  to  construe  them  so  as  to  give  ef- 
fect to  both,  if  that  can  be  done  without 
violating  the  language  of  either;  but  if  the 
two  are  inconsistent  the  one  last  in  date 
will  control  the  other,  provided  always  that 
the  stipulation  of  the  treaty  on  the  subject 
is  self-executing."  To  the  same  effect  are 
the  Cherokee  Tobacco,  11  Wall.  616,  sub 
nom.  807  Half  Pound  Papers  Smoking 
Tobacco  v.  United  States,  20  L.  ed.  227,  and 
the  Head  Honey  Cases,  112  U.  8.  680,  tub 
nom.  Edge  v.  Robertson,  28  L.  ed.  798,  5 
Sup.  Ct.  Rep.  247. 

One  of  the  ordinary  incidents  of  a  treaty 
is  the  cession  of  territory.  It  is  not  too 
much  to  say  it  is  the  rule,  rather  than  the 
exception,  that  a  treaty  of  peace,  following 
upon  a  war,  provides  for  a  cession  of  terri- 
tory to  the  victorious  party.  It  was  said 
by  Chief  Justice  Marshall  in  American  Ins. 
Co.  v.  356"  Bales  of  Cotton,  1  Pet.  611,  542,- 
7  L.  ed.  242,  255;  "The  Constitution  con-5 
fers  absolutely  upon  the*government  of  the* 
Union  the  powers  of  making  war  and  of 
making  treaties;  consequently  that  govern- 
ment possesses  the  power  of  acquiring  terri- 
tory, either  by  conquest  or  by  treaty."  The 
territory  thus  acquired  is  acquired  as  abso- 
lutely as  if  the  annexation  were  made,  as  in 
the  case  of  Texas  and  Hawaii,  by  an  act  of 
Congress. 

It  follows  from  this  that  by  the  ratifica- 
tion of  the  treaty  of  Paris  the  island  became 
territory  of  the  United  States,  although  not 
an  organized  territory  in  the  technical  sense 
of  the  word. 

It  is  true  Mr.  Chief  Justice  Taney  held  in 
Scott  v.  Sanford,  19  How.  393,  16  L.  ed.  691, 
that  the  territorial  clause  of  the  Constitution 
was  confined,  and  intended  to  be  confined, 
to  the  territory  which  at  that  time  belonged 
to  or  was  claimed  by  the  United  States,  and 
was  within  their  boundaries  as  settled  by 
the  treaty  with  Great  Britain,  and  was  not 
intended  to  apply  to  territory  subsequently 
acquired.  He  seemed  to  differ  in  this  con- 
struction from  Chief  Justice  Marshall  in 
American  Ins.  Co.  v.  356"  Bales  of  Cotton, 
1  Pet.  611,  542,  7  L.  ed.  242,  255,  who  in 
speaking  of  Florida  before  it  became  a  state, 
remarked  that  it  continued  to  be  a  territory 
of  the  United  States,  governed  by  the  terri- 
torial clause  of  the  Constitution. 

But  whatever  be  the  source  of  this  power, 
its  uninterrupted  exercise  by  Congress  for  a 
century,  and  the  repeated  declarations  of 
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this  court,  hare  settled  the  law  that  the  right 
to  acquire  territory  involves  the  right  to 
govern  and  dispose  of  it.  That  was  stated 
by  Chief  Justice  Taney  in  the  Dred  Soott 
Case.  In  the  more  recent  case  of  National 
Bank  v.  Yankton  County,  101  U.  S.  129, 25  L. 
ed.  1046,  it  was  said  by  Mr.  Chief  Justice 
Waite  that  Congress  "has  full  and  complete 
legislative  authority  over  the  people  of  the 
territories  and  all  the  departments  of  the 
territorial  governments.  It  may  do  for  the 
territories  what  the  people,  under  the  Con- 
stitution of  the  United  States,  may  do  for 
the  states."  Indeed,  it  is  scarcely  too  much 
to  say  that  there  has  not  been  a  session  of 
Congress  since  the  territory  of  Louisiana 
was  purchased,  that  that  body  has  not 
enacted  legislation  based  upon  the  as- 
sumed authority  to  govern  and  con- 
trol the  territories.  It  is  an  authority  which 
arises,  not  necessarily  from  the  territo- 
t»  rial  clause  of  the  Constitution,  but  from  the 
2  necessities  of  the  case,  and  from  the  inability 
•  of  the  states  to  act  upon'the  subject.  Under 
this  power  Congress  may  deal  with  territory 
acquired  by  treaty;  may  administer  its 
government  as  it  does  that  of  the  District 
of  Columbia;  it  may  organize  a  local  terri- 
torial government;  it  may  admit  it  as  a 
state  upon  an  equality  with  other  states; 
it  may  sell  its  public  lands  to  individual 
citizens,  or  may  donate  them  as  homesteads 
to  actual  settlers.  In  short,  when  once  ac- 
quired by  treaty,  it  belongs  to  the  United 
States,  and  is  subject  to  toe  disposition  of 
Congress. 

Territory  thus  acquired  can  remain  • 
foreign  country  under  the  tariff  laws  only 
upon  one  or  two  theories:  Either  that  the 
word  "foreign*'  applies  to  such  countries  as 
were  foreign  at  the  time  the  statute  was 
enacted,  notwithstanding  any  subsequent 
change  in  their  condition,  or  that  they  re- 
main foreign  under  the  tariff  laws  until 
Congress  has  formally  embraced  them  within 
the  customs  union  of  the  states.  The  first 
theory  is  obviously  untenable.  While  a  stat- 
ute is  presumed  to  speak  from  the  time  of 
its  enactment,  it  embraces  all  such  persons 
or  things  as  subsequently  fall  within  its 
scope,  and  ceases  to  apply  to  such  as  there- 
after fall  without  its  scope.  Thus,  a  statute 
forbidding  the  sale  of  liquors  to  minors  ap- 
plies, not  only  to  minors  in  existence  at  the 
time  the  statute  was  enacted,  but  to  all  who 
are  subsequently  born,  and  eeases  to  apply 
to  such  as  thereafter  reach  their  majority. 
So,  when  the  Constitution  of  the  United 
States  declares  in  art.  1,  S  10,  that  the  state 
shall  not  do  certain  things,  this  declaration 
operates,  not  only  upon  the  thirteen  original 
states,  but  upon  all  who  subsequently  be- 
come such;  and  when  Congress  places  cer- 
tain restrictions  upon  the  powers  of  a  terri- 
torial legislature,  such  restrictions  cease  to 
operate  the  moment  such  territory  is  ad- 
mitted as  a  state.  By  parity  of  reasoning 
a  country  ceases  to  be  foreign  the  instant 
it  becomes  domestic.  So.  too.  if  Congress 
saw  fit  to  cede  one  of  its  newly  acquired  terri- 
tories (even  assuming  that  it  had  the  right 
to  do  so)  to  a  foreign  power,  there  could 
21  S.  18. 


be  no  doubt  that  from  the  day  of  sues  cession 

and  the  delivery  of  possession  such  territory 
would  become  a  foreign  country,  and  be  rein- 
stated as  such  under  the  tariff  law.  Certain- 
ly no  act  of  Congress  would  be  necessary  in 
such  case  to  declare  that  the  laws  of  the  a 
United  States  had  ceased  to  apply  to  it.  J 
•  The  theory  that  a  country  remains  foreign  • 
with  respect  to  the  tariff  laws  until  Congress 
has  acted  by  embracing  it  within  the  cus- 
toms union  presupposes  that  a  country  may 
be  domestic  for  one  purpose  and  foreign  for 
another.  It  may  undoubtedly  become  neces- 
sary, for  the  adequate  administration  of  a 
domestic  territory,  to  pass  a  special  act  pro- 
viding the  proper  machinery  and  officers, 
as  the  President  would  have  no  authority, 
except  under  the  war  power,  to  administer  it 
himself;  but  no  act  is  necessary  to  make  it 
domestic  territory  if  once  it  has  been  ceded 
to  the  United  States.  We  express  no  opinion 
as  to  whether  Congress  is  bound  to  appro- 
priate the  money  to  pay  for  it  This  has 
been  much  discussed  by  writers  upon  consti- 
tutional law,  but  it  is  not  necessary  to  con- 
sider it  in  this  case,  as  Congress  made 
prompt  appropriation  of  the  money  stipulat- 
ed in  the  treaty.  This  theory  also  presup- 
poses that  territory  may  be  held  indefinitely 
by  the  United  States ;  that  it  may  be  treated 
in  every  particular,  except  for  tariff  pur- 
poses, as  domestic  territory;  that  law*  may 
be  enacted  and  enforced  by  officers  of  the 
United  States  sent  there  for  that  purpose; 
that  insurrections  may  be  suppressed,  wars 
carried  on,  revenues  collected,  taxes  im- 
posed; in  short,  that  everything  may  be 
done  which  a  government  can  do  within  its 
own  boundaries,  and  yet  that  the  territory 
may  still  remain  a  foreign  country.  That 
this  state  of  things  may  continue  for  years, 
for  a  century  even,  but  that  until  Congress 
enacts  otherwise,  it  still  remains  a  foreign 
country.  To  hold  that  this  can  be  done  as 
matter  of  law  we  deem  to  be  pure  judicial 
legislation.  We  find  no  warrant  for  it  in 
the  Constitution  or  in  the  powers  conferred 
upon  this  court.  It  is  true  the  nonaction  of 
Congress  may  occasion  a  temporary  incon- 
venience; but  it  does  not  follow  that  courts 
of  justice  are  authorized  to  remedy  it  by  in- 
verting the  ordinary  meaning  of  words. 

If  an  act  of  Congress  be  necessary  to  eon- 
vert  a  foreign  country  into  domestic  terri- 
tory, the  question  at  once  suggests  itself, 
What  is  the  character  of  the  legislation  de- 
manded for  this  purpose?  Will  an  act  ap- 
propriating money  for  its  purchase  be  suffi- 
cient? Apparently  not.  Will  an  act  appro- 
priating the  duties  collected  upon  imports  to 
and  front  such  country  for  the  benefit  of  its  a 
government  be  sufficient?  Apparently  not.  3 
Will*arts  making  appropriations  for  its  pos-  * 
tal  service,  for  the  establishment  of  light- 
houses, for  the  maintenance  of  quarantine 
stations,  for  erecting  public  buildings,  have 
that  effect?  Will  an  act  establishing  a  com- 
plete local  government,  but  with  the  reserva- 
tion of  a  right  to  collect  duties  upon  com- 
merce, be  adequate  for  that  purpose?  None 
of  these,  nor  all  together,  will  be  sufficient, 
if  the  contention  of  the  government  be  sound. 
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since  acts  embracing  all  these  provisions 
have  been  passed  in  connection  'with  Porto 
Rico,  and  it  is  insisted  that  it  is  still  a  for- 
eign country  within  the  meaning  of  the  tariff 
laws.  We  are  unable  to  acquiesce  in  this  as- 
sumption that  a  territory  may  be  at  the 
same  time  both  foreign  and  domestic. 

A  single  further  point  remains  to  be  con- 
sidered: It  is  insisted  that  an  act  of  Con- 
gress, passed  March  24,  1900  (31  Stat,  at  L. 
61),  applying  for  the  benefit  of  Porto  Rico 
the  amount  of  the  customs  revenue  received 
on  importations  by  the  United  States  from 
Porto  Rico  since  the  evacuation  of  Porto 
Rico  by  the  Spanish  forces,  October  18, 1898, 
to  January  1, 1900,  together  with  any  further 
customs  revenues  collected  on .  importations 
from  Porto  Rico  since  January  1,  1900,  or 
that  shall  hereafter  be  collected  under  exist- 
ing law,  is  a  recognition  by  Congress  of  the 
right  to  collect  such  duties  as  upon  importa- 
tions from  a  foreign  country,  and  a  recogni- 
tion of  the  fact  that  Porto  Rico  continued  to 
be  a  foreign  country  until  Congress  em- 
braced it  within  the  customs  union.  It  may 
be  seriously  questioned  whether  this  is  any- 
thing more  than  a  recognition  of  the  fact 
that  there  were  moneys  in  the  Treasury  not 
subject  to  existing  appropriation  laws.  Per- 
haps we  may  go  further,  and  say  that,  so  far 
as  these  duties  were  paid  voluntarily  and 
without  protest,  the  legality  of  the  payment 
woe  intended  to  be  recognized;  but  it  can 
clearly  have  no  retroactive  effect  as  to  mon- 
eys theretofore  paid  under  protest,  for  which 
an  action  to  recover  back  bad  already  been 
brought.  As  the  action  in  this  case  was 
brought  March  13,  1900,  eleven  days  before 
the  act  was  passed,  the  right  to  recover  the 
money  sued  for  could  not  be  taken  away  by 
a  subsequent  act  of  Congress.  Plaintiffs  sue 
in  assumpsit  for  money  which  the  collector 
g  has  in  his  hands,  justly  and  equitably  be- 
et longing  to  them.  To  say  that  Congress 
•  could  by  a  subsequent 'act  deprive  them  of 
the  right  to  prosecute  this  action  would  be 
beyond  its  power.  In  any  event,  it  should 
not  be  interpreted  so  as  to  make  it  retroac- 
tive. Kennett's  Petition,  24  N.  H.  139;  At- 
tar's Appeal,  67  Pa.  341,  5  Am.  Rep.  433; 
Worman  v.  Heist,  5  Watts  *  S.  171,  40  Am. 
Dec.  493  ;  Donovan  v.  Pitcher,  S3  Ala.  411, 
25  Am.  Rep.  634;  Palairet's  Appeal,  67  Pa. 
479,  6  Am.  Rep.  450;  State  use  of  Methodist 
Episcopal  Church  v.  Warren,  28  Md.  838. 

We  are  therefore  of  opinion  that  at  the 
time  these  duties  were  levied  Porto  Rico  was 
not  a  foreign  country  within  the  meaning  of 
the  tariff  laws,  but  a  territory  of  the  United 
States,  that  the  duties  were  illegally  exact- 
ed, and  that  the  plaintiffs  are  entitled  to  re- 
cover them  back. 

The  judgment  of  the  Circuit  Court  for  the 
Southern  District  of  New  York  is  therefore 
reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  in  consonance 
with  this  opinion. 

Mr.  Justice  Gray  dissenting: 

I  am  compelled  to  dissent  from  the  Judg- 
ment in  this  case.  It  appears  to  me  Irrec- 
oncilable with  the  unanimous  opinion  of  this 


court  in  Fleming  v.  Page,  9  How.  603,  IS  L. 
ed.  276,  and  with  the  opinions  of  the  majori- 
ty of  the  Justices  in  the  case,  this  day  de- 
cided, of  Downes  v.  Bidwell,  181  U.  8.  — > 
post,  770, 21  Sup.  Ct.  Rep.  770. 

Mr.  Justice  KoKenns,  with  whom  con- 
curred Mr.  Justice  Shir  as  and  Mr.  Justice 
White,  dissenting: 

Mr.  Justice  Shiras,  Mr.  Justice  White, 
and  myself  are  unable  to  concur  in  the  con- 
clusion of  the  court,  and  the  importance  of 
the  case  justifies  an  expression  of  the 
grounds  of  our  dissent. 

Settle  whether  Porto  Rico  is  "foreign 
country"  or  "domestic  territory,"  to  use  the 
antithesis  of  the  opinion  of  the  court,  and, 
it  is  said,  you  settle  the  controversy  in  this 
litigation.  But  in  what  sense,  foreign  or 
domestic!  Abstractly  and  unqualifiedly, — 
to  the  full  extent  that  those  words  imply,— 
or  limitedly,  in  the  sense  that  the  word 
"foreign"  is  used  in  the  customs  laws  of  the 
United  States  t  If  abstractly,  the  case  turns 
upon  a  definition,  and  the  issue  becomes 
single  and  simple,  presenting  no  difficulty,  and 
yet  the  arguments  at  bar  have  ranged  over 
all  the  powers  of  government,  and  this  court 
divides  in  opinion.  If  at  the  time  the  duties 
which  are  complained  of  were  levied,  Porto 
Rico  was  as  much  a  foreign  country  as  it 
was  before  the  war  with  Spain;  if  it  was 
as  much  domestic  territory  as  New  York 
now  is,  there  would  be  no  serious  contro- 
versy in  the  case.  If  the  former,  the  terms 
and  the  intention  of  the  Dingley  act  would  g 
apply.  If  the  latter,  whatever  its  words  or  3 
Intention,  it  could  not  be  applied.  Between* 
these  extremes  there  are  other  relations,  and 
that  Porto  Rico  occupied  one  of  them,  and 
its  products  hence  were  subject  to  duties 
under  the  Dingley  Tariff  act,  can  be  demon- 
strated. Indeed,  we  have  the  authority  of 
a  member  of  the  majority  of  the  court,  and 
the  organ  of  the  court's  opinion  in  this  case, 
that  even  if  Porto  Rico  were  domestic  terri- 
tory its  products  could  be  legally  subjected 
to  tariff  duties.  This  principle  is  expressed 
by  him  in  Downes  v.  Bidwell,  181  U.  S.  — » 
post,  770,  21  Sup.  Ct  Rep.  770.  The  other 
members  of  the  court,  though  agreeing  with 
him  in  the  case  at  bar,  do  not  agree  with 
him  in  Downes  v.  Bidxcell.  They  assert  that 
Porto  Rico,  being  a  territory  of  the  United 
States,  tariff  duties  on  its  products  are  in- 
hibited by  the  Constitution  of  the  United 
States.  Their  judgment  and  his  only  unite 
in  the  case  at  bar,  and  we  may  assume  that 
the  reasoning  of  the  opinion  just  announced 
is  the  road  which  has  brought  them  to- 
gether, and,  assuming  further  that  such  rea- 
soning is  the  beat  judicial  support  of  the 
conclusion  it  is  presented  to  establish,  we 
address  ourselves  to  the  consideration  of 
that  reasoning. 

(1)  The  statement  of  the  opinion  is  that 
whether  the  cargoes  of  sugar  were  subject 
to  duty  depends  solely  upon  the  question 
whether  Porto  Rico  was  a  foreign  country 
at  the  time  they  were  shipped,  and  a  foreign 
country  is  defined  to  be,  following  Chief 
Justice  Marshall,  "  'one  exclusively  within 
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tbe  sovereignty  of  a  foreign  nation'  and 
without  the  sovereignty  of  the  United 
States."  This  makes  sovereignty  the  test, 
and  gives  a  rule  as  sure  and  exact  in  its  ap- 
plication as  it  is  clear  and  simple  in  its  ex- 
pression. There  is  no  difficulty  in  applying 
it.  Difficulty  comes  with  attempts  to  limit 
it.  The  difference  between  oar  country  and 
one  not  ours  would  seem  to  be  of  substance, 
not  needing  words  to  explain  the  difference, 
but  defying  words  to  confound  it,  and  hav- 
ing the  consequence  of  carrying,  not  only 
one  law,  but  all  laws.  The  court  does  not 
go  so  far,  and  why!  Is  there  weakness  in 
the  logic,  or  do  its  consequences  repel  t  The 
argument  of  the  court  certainly  proceeds. as 
If  the  test  is  universal, — illustrations  are 
used  to  make  it  unmistakable, 
g  Under  the  effect  of  the  treaty  of  cession 
m  and  our  government  of  Porto  Rico,  it  is  said, 
*  if  the  question  was  broadly  presented  "wheth- 
er it  was  "a  foreign  country  or  domestic  ter- 
ritory," there  would  be  as  little  hesitation 
in  answering  the  question  as  there  would  be 
in  determining  the  ownership  of  a  house 
deeded  in  fee  simple  to  a  purchaser,  after  he 
bad  gone  into  possession,  paid  taxes,  and 
made  improvements,  without  let  or  hin- 
drance from  his  vendor.  And  we  would  have 
as  little  hesitation  in  applying  all  of  the 
consequences  and  concomitants  of  owner- 
ship. But  we  do  not  care  to  join  issue  on 
an  illustration,  although  it  may  suggest 
wrong  principles.  We  submit  that  the  ad- 
ministration of  a  government  has  more  com- 
plexity— must  consider  more  things — than 
the  management  of  a  piece  of  real  estate. 
But  even  the  conveyance  of  real  estate  may 
be  conditional,  all  of  the  incidents  of  owner- 
ship not  immediately  applying.  However, 
we  need  not  dwell  on  insufficient  analogies. 
There  are  better  ones.  The  history  of  our 
country  has  examples  of  the  acquisition  of 
foreign  territory,— examples  of  what  rela- 
tion such  territory  bears  to  the  United 
States, — authorities,  executive,  legislative, 
and  judicial,  as  to  what  was  wise  in  states- 
manship, as  well  as  what  was  legal  and  con- 
stitutional, in  withholding  or  extending  our 
laws  to  such  territory;  and  finding  these  ex- 
amples and  authorities  in  tiie  way  the  opin- 
ion of  the  court  attempts  to  answer  or  dis- 
tinguish or  overrule  them. 

United  States  v.  Rice,  4  Wheat.  240,  4  L. 

562,  is  reviewed.  In  that  case,  Castine, 
port  of  the  United  States,  was  in  tem- 
porary occupation  by  the  British  during  the 
war  of  1812,  and  it  was  declared  to  be  a 
foreign  country  within  the  meaning  of  our 
customs  laws;  as  much,  the  court  said  by 
Mr.  Justice  Story,  as  if  "Castine  had  been 
a  foreign  territory  ceded  by  treaty  to  the 
United  States,  and  the  goods  had  been  pre- 
viously imported  there.  In  other  words, 
not  a  cession  to  another  country,  but  the  ac- 
cidental occupation  by  the  armed  forces  of 
another  country,  made  a  port  in  the  state  of 
Maine  foreign  territory.  The  conclusion  had 
the  sanction  of  great  names  and  the  author- 
lty  of  this  court.  Temporary  sovereignty, 
not  permanent  dominion,  was  seemingly 
made  the  test. 


Fleming  r.  Page,  9  How.  603,  13  L.  ed. 
276,  is  also  reviewed.  The  case  involved  the 
legality  of  duties  levied  in  Philadelphia  g 
upon  goods  imported  from  Tampico.  Tam-M 
pico  was  a  port  of  Mexico*  temporarily  oe-* 
cupied  by  the  United  States  forces, — the  ex- 
act condition  which,  in  the  Rice  Case,  made 
a  port  in  one  of  the  states  of  our  Union  Eng- 
lish territory.  Tampico  was  nevertheless 
held  to  be  a  foreign  country  within  the 
meaning  of  our  revenue  laws.  In  other 
words,  the  military  occupation  and  the 
sovereignty  which  attended  it,  which  deter- 
mined in  the  Rice  Case,  was  rejected  in  the 
Fleming  Case.  There  is  apparent  antago- 
nism between  the  cases,  and  the  court  in  the 
case  at  bar  observe  it.  And,  strangely 
enough,  that  which  is  "somewhat  of  the  con- 
verse*' (to  quote  the  court  in  the  case  at 
bar)  of  the  Rice  Case  is  held  sufficient  for 
the  judgment  in  the  Fleming  Case,  and  other 
grounds  of  decision  are  declared  to  be  dicta. 

An  attempt  is  made,  however,  to  reconcile 
the  cases,  and  we  think  they  can  be  recon- 
ciled, but  not  upon  the  grounds  stated  by  the 
court  in  the  opinion  in  the  case  at  bar. 
Harmony  cannot  be  established  between 
them  by  that  which  in  the  Fleming  Case  is 
the  converse  of  the  Rice  Case,  and  by  reject- 
ing as  dicta  all  other  grounds  as  unneces- 
sary to  the  judgment  in  the  Fleming  Case. 
However,  we  will  proceed  to  the  considera- 
tion of  the  latter  case. 

Delivering  the  opinion  of  the  court,  Chief 
Justice  Taney  substantially  said  that  the 
boundaries  of  our  country  could  not  be  en- 
larged or  diminished  by  the  advance  or  re- 
treat of  armies,  and  based  his  opinion  be- 
sides and  the  judgment  of  the  case  on  the 
absence  of  an  act  of  Congress  establishing  a 
customhouse  at  Tampico  and  authorizing 
the  appointment  of  a  collector,  "and  conse- 
quently there  was  no  officer  of  the  United 
States  authorized  by  law  to  grant  the  clear- 
ance and  authenticate  the  coasting  manifest 
of  the  cargo,  in  the  manner  directed  by  law, 
where  the  voyage  is  from  one  port  of  tbe 
United  States  to  another,"  and  the  neces- 
sity of  a  legal  permit  and  coasting  manifest 
was  expressly  asserted.    He  further  said: 

"This  construction  of  the  revenue  law* 
has  been  uniformly  given  by  the  adminis- 
trative department  of  the  government  in 
every  case  that  has  come  before  it.  And 
it  has,  indeed,  been  given  in  cases  where 
there  appears  to  have  been  stronger  ground 
for  regarding  the  place  of  shipment  as  a 
domestic  port.  For  after  Florida  had  been  J 
ceded  to  the  United  States,  and  the  forces  ct 
yt  the  United  States  had  taken  possession  of* 
Pensacola,  it  was  decided  by  the  Treasury 
Department  that  goods  imported  from  Pen- 
sacola before  an  act  of  Congress  was  passed 
erecting  it  into  a  collection  district,  and  au- 
thorizing the  appointment  of  a  collector, 
were  liable  to  duty.  That  Is  that,  although 
Florida  had  by  cession  actually  become  a 
part  of  the  United  States  and  was  in  our 
possession,  yet,  under  our  revenue  laws,  its 
ports  must  be  regarded  as  foreign  until 
they  were  established  as  domestic  by  act  of 
Congress  j  and  it  appears  that  this  decision 
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was  sanctioned  at  the  time  by  the  Attorney 
General  of  the  United  States,  the  law  officer 
of  the  government.  And  although  not  so  di- 
rectly applicable  to  the  case  before  us,  yet 
the  decisions  of  the  Treasury  Department  in 
relation  to  Amelia  island,  and  certain  ports 
in  Louisiana,  after  that  province  had  been 
ceded  to  the  United  States,  were  both  made 
upon  the  same  grounds.  And  in  the  latter 
case,  after  a  customhouse  had  been  estab- 
lished hy  law  at  New  Orleans,  the  collector 
at  that  place  was  instructed  to  regard  as 
foreign  ports  Baton  Rouge  and  other  settle- 
ments still  in  the  possession  of  Spain, 
whether  on  the  Mississippi,  Iberville,  or  the 
seacoast.  The  department  in  no  instance 
that  we  are  aware  of,  since  the  establish- 
ment of  the  government,  has  ever  recognized 
a  place  in  a  newly  acquired  country  as  a 
domestic  port,  from  which  the  coasting  trade 
might  be  carried  on,  unless  it  had  been  pre- 
viously made  so  by  act  of  Congress." 

The  opinion  in  the  case  at  bar  disregards 
this  reasoning  and  the  conclusion  from  it, 
and  says:  "While  we  see  no  reason  to 
doubt  the  conclusion  of  the  court  (in  Flem- 
ing v.  Page)  that  the  port  of  Tampico  was 
still  a  foreign  port,  it  is  not  perceived  why 
the  fact  that  there  was  no  act  of  Congress 
establishing  a  customhouse  there,  or  author- 
izing the  appointment  of  a  collector,  should 
have  prevented  the  collector  appointed  by 
the  military  commander  from  granting  the 
usual  documents  required  to  be  issued  to  a 
vessel  engaged  in  the  coasting  trade."  Such 
power,  it  was  said,  "a  military  commander 
may  be  presumed  to  have,"  but,  "of  course, 
he  would  have  no  power  to  make  a  domestic 
port  of  what  was  in  reality  a  foreign  port." 
But  why  did  it  remain  a  foreign  port  t  Cas- 
ts tine  did  not  remain  a  domestic  port.  We, 
§  however,  need  not  dwell  any  longer  on  this 
*  point,*for,  under  the  latest  utterances  of 
this  court,  the  test  of  dominion  breaks  down. 
Cuba  is  under  the  dominion  of  the  United 
States.  We  held  in  the  Neely  Case,  180  U. 
S.  109,  ante,  302,  21  Sup.  Ct.  Rep.  302,  that 
it  is  a  foreign  country. 

We  think  that  Fleming  v.  Page  is  dis- 
posed of  too  summarily  by  the  majority  in 
the  case  at  bar,  and  we  have  shown  that  it 
is  not  antagonistic  to  the  Castine  Case. 
Both  cases  recognized  inevitable  conditions. 
At  Castine  the  instrumentalities  of  the  cus- 
tom laws  had  been  devested;  at  Tampico 
they  had  not  been  invested,  and  hence  the 
language  of  the  court:  "The  department, 
in  no  instance  that  we  are  aware  of,  since 
the  establishment  of  the  government,  has 
ever  recognized  a  place  in  a  newly  acquired 
country  as  a  domestic  port,  from  which  the 
coasting  trade  might  be  carried  on,  unless 
it  had  been  previously  made  so  by  act  of 
Congress." 

We  submit  that  the  principle  upon  which 
Fleming  v.  Page  was  based  is  still  a  proper 
principle  for  judicial  application.  Does  it 
not  make  government  provident,  not  hap- 
hazard, ignoring  circumstances  and  produc- 
ing good  or  ill  accidentally?  Does  it  not 
leave  to  the  executive  and  the  legislative 
departments  that  which  pertains  to  themT 


Did  it  not  stand  as  a  guide  to  the  executive, 
— a  warrant  of  action,  so  far  as  action 
might  affect  private  rights?  Indeed,  what 
is  of  greater  concern,  so  far  as  action  might 
affect  great  public  interests  ?  It  should, 
we  submit,  be  accepted  as  a  precedent.  It  is 
wise  in  practice;  considerate  of  what  gov- 
ernment must  regard,  and  of  the  different 
functions  of  the  executive,  legislative,  and 
judicial  departments  and  of  their  indepen- 
dence. Why  should  it,  then,  be  discarded  as 
dictum  t  If  constancy  of  judicial  decision  is 
necessary  to  regulate  the  relations  and  prop- 
erty rights  of  individuals,  is  not  constancy 
of  decision  the  more  necessary  when  it  may 
influence  or  has  influenced  the  action  of  a 
nation?  If  the  other  departments  of  the 
government  must  look  to  the  judicial  for 
light,  that  light  should  burn  steadily.  It 
should  not,  like  the  exhalations  of  a  marsh, 
shine  to  mislead. 

The  case  of  Cross  v.  Harrison,  16  How. 
164,  14  L.  ed.  889,  is  relied  on  especially. 
The  curiosity  of  that  case  is  that  all  parties » 
cite  it,  and  this  court  even  finds  it  as  con-§ 
venient  and  as  variously5  adaptive.  It  there-* 
fore  challenges  the  application  of  the  wise 
maxim  expressed  by  Chief  Justice  Marshall, 
"That  general  expressions  in  every  opinion 
are  to  be  taken  in  connection  with  the  case 
in  which  those  expressions  are  used."  And 
certainly  to  ascertain  the  meaning  of  the 
court  we  must  see  what  was  before  the  court, 
and  interpret  its  opinion  by  that,  and,  if 
there  is  confusion  in  its  language,  it  may 
resolve  itself  into  satisfactory  meaning. 

It  is  cited  to  sustain  the  proposition  that 
immediately  upon  the  cession  of  territory  it 
becomes  a  part  of  the  United  States,  "in- 
stantly bound  and  privileged  by  the  laws 
which  Congress  had  passed  to  raise  a  reve- 
nue from  duties  on  imports  and  tonnage." 
This  is  the  strongest  expression  of  the  case. 
It  is  attempted  to  be  made  its  controlling 
one, — the  point  decided.  It  was  neither  the 
point  decided  nor  was  it  the  controlling  ex- 
pression. It  was  immediately  accompanied 
by  the  qualification,  "as  there  is  nothing 
differently  stipulated  in  the  treaty  in  re- 
spect to  commerce."  The  effect  of  the  quali- 
fication the  opinion  in  the  present  case  does 
not  explicitly  notice,  and  we  shall  attempt 
to  show  with  what  meaning  the  expression 
was  used,  and  what  was  decided. 

The  case  involved  the  legality  of  duties  on 
imports  into  California  between  the  3d  of 
February,  1848,  and  the  13th  of  November, 
1849.  The  time  was  divided  by  the  plain- 
tiffs in  the  case  "into  two  portions,"  the 
court  said,  "to  each  of  which  they  supposed 
that  different  rules  of  law  attached;"  and, 
further,  that  "the  claim  covered  various 
amounts  of  money  which  were  paid  at  in- 
tervals between  the  3d  day  of  February, 
1848,  and  the  13th  of  November,  1849."  The 
first  of  those  dates  was  that  of  the  treaty 
of  peace  between  the  United  States  and 
Mexico,  and  the  latter  when  Mr.  Collier,  a 
person  who  had  been  regularly  appointed 
collector  at  that  port,  entered  upon  the  per- 
formance of  the  duties  of  his  office.  "Dur- 
ing the  whole  of  this  period  it  was  alleged 
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by  the  plaintiffs  that  there  existed  no  legal 
Authority  to  receive  or  collect  any  duty 
whatever  accruing  upon  goods  imported 
from  foreign  countries." 

Meeting  the  contention  and  replying  to  it 
fully,  the  court  held  that  the  duties  were 
legally  levied  and  collected  during  the  whole 
of  the  period — from  the  3d  of  February, 
1848,  until  some  time*in  the  following  fall- 
under  the  war  tariff  instituted  by  Governor 
Mason ;  after  that  under  the  Walker  tariif. 
In  other  words,  before  and  after  cession,  un- 
der the  war  tariif.  Speaking  of  that  tariif 
the  court  said:  "They  (duties)  were  paid 
until  some  time  in  the  fall  of  1848,  at  the 
rate  of  the  war  tariff,  which  had  been  es- 
tablished early  in  the  year  before  by  the  di- 
rection of  the  President  of  the  United 
States."  And  speaking  of  the  action  of 
Governor  Mason  and  the  law  which  sanc- 
tioned it,  it  was  further  said: 

"He  may  not  have  comprehended  fully  the 

{irinciple  applicable  to  what  he  might  right- 
y  do  in  such  a  case,  but  he  felt  rightly,  and 
acted  accordingly.  He  determined,  in  the 
absence  of  all  instruction,  to  maintain  the 
existing  government.  The  territory  had 
been  ceded  as  a  conquest,  and  was  to  be  pre- 
served and  governed  as  such  until  the  sover- 
eignty to  which  it  had  passed  had  legislated 
for  it.  That  sovereignty  was  the  United 
States,  under  the  Constitution,  by  which 
power  had  been  given  to  Congress  to  dispose 
of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States,  with 
the  power  also  to  admit  new  states  into  this 
Union,  with  only  such  limitations  as  are 
expressed  in  the  section  in  which  this  power 
is  given.  The  government,  of  which  Colonel 
Mason  was  the  executive,  had  its  origin  in 
the  lawful  exercise  of  a  belligerent  right 
over  a  conquered  territory.  It  had  been  in- 
stituted during  the  war  by  the  command  of 
the  President  of  the  United  States.  It  was 
the  government  when  the  territory  was 
ceded  as  a  conquest,  and  it  did  not  cease  as 
a  matter  of  course  or  as  a  necessary  con- 
sequence of  the  restoration  of  peace.  The 
President  might  have  dissolved  it  by  with- 
drawing the  army  and  navy  officers  who  ad- 
ministered it,  but  he  did  not  do  so.  Con- 
gress could  have  put  an  end  to  it,  but  that 
was  not  done.  The  right  inference  from  the 
inaction  of  both  is  that  it  was  meant  to  be 
continued  until  it  had  been  legislatively 
changed.  No  presumption  of  a  contrary 
intention  can  be  made.  Whatever  may  have 
been  the  causes  of  delay,  it  must  be  pre- 
sumed that  the  delay  was  consistent  with 
the  true  policy  of  the  government.  And  the 
more  so,  as  it  was  continued  until  the  peo- 

Jile  of  the  territory  met  in*  convention  to 
orm  a  state  government,  which  was  subse- 
quently recognized  by  Congress  under  its 
power  to  admit  new  states  into  the  Union." 

And  further  replying  to  the  contention 
that  there  was  neither  treaty  nor  law  per- 
mitting the  collection  of  duties,  "it  having 
been  shown  that  the  ratification  of  the 
treaty  made  California  a  part  of  the  United 
States,  and  that  as  soon  as  it  became  so  the 


territory  became  subject  to  the  acts  which 
were  in  force  to  regulate  foreign  commerce 
with  the  United  States,  after  those  had 
ceased  which  had  been  instituted  for  ita 
regulation  as  a  belligerent  right." 

An  important  inquiry  is,  When  did  the 
laws  cease  "which  had  been  instituted  for 
the  regulation  of  the  territory  as  a  belliger- 
ent right,"  and  how  did  they  cease!  The 
answer  is  instant, — they  ceased  when  the 
President  withdrew  them  and  because  he 
withdrew  them.  The  laws  of  Congress  did 
not  instantly  apply  upon  the  cession.  There 
was  an  interval  of  time,  during  which  they 
did  not  apply,  and  if  there  can  be  sucb  in- 
terval, who  is  to  judge  of  what  duration  it 
shall  be?  Who  can  but  the  political  depart- 
ment of  the  government?  and  how  imprac- 
ticable any  other  ruling  would  be.  It  is  not 
for  the  judiciary  to  question  it.  It  involves 
circumstances  which  the  judiciary  can  take 
no  account  of  or  estimate.  It  is  essentially 
a  political  function. 

We  have  quoted  largely  from  Cross  v. 
Harrison  because  it  is  made  the  pivot  of  the 
opinion  of  the  court  in  the  present  case,  and 
we  will  recur  to  it  again.  But  it  should  be 
said  now  that  some  of  the  expressions  may 
be  accounted  for  and  understood  by  the  state 
of  precedent  opinion. 

lit  is  a  matter  of  some  surprise  that  the 
only  explicit  provision  of  the  Constitution 
of  the  United  States  in  regard  to  the  terri- 
tory not  embraced  within  the  jurisdiction 
of  a  state  is  expressed  in  the  following  pro- 
vision: "The  Congress  shall  have  power  to 
dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  of  the  United  States."  What  was 
meant  by  it,  what  its  relation  was  to  other 
provisions  of  the  Constitution,  was  the  sub- 
ject of  discussion.  Gouveneur  Morris,  who  9 
wrote  the  provision,  subsequently  declared  3 
that  it  was  intended  to  confer  power  to* 
govern  acquisitions  of  territory  as  "prov- 
inces and  allow  them  no  voice  in  our  coun- 
cils." He  admitted,  however,  that  it  was 
not  expressed  more  pointedly  in  order  to 
avert  opposition.  In  his  mind  it  certainly 
contemplated  the  government  of  after-ac- 
quired territory.  In  Seott  v.  Bandford,  19 
How.  303,  15  L.  ed.  601,  however,  the  pro- 
vision was  declared  to  be  confined,  and  was 
intended  to  be  confined,  to  the  territory 
which  at  that  time  belonged  to  the  United 
States.  "It  was  a  special  provision  for  a 
known  and  particular  territory,  and  to  meet 
a  present  emergency,  and  nothing  more." 
This  conclusion  was  claimed  to  be  estab- 
lished by  the  history  of  the  times,  "as  well 
as  the  careful  terms  in  which  the  article  is 
framed."  We  will  not  stop  to  reconcile  this 
conflict  between  him  who  wrote  the  provision 
and  the  court  who  interpreted  it.  The  con- 
flict was  but  an  incident  in  the  evolution  of 
opinion.  And  there  were  other  conflicts,  or 
rather  diversities  of  view,  caused  or  en- 
couraged by  the  silences  of  the  Constitu- 
tion. That  instrument  contained  no  pro- 
vision for  acquiring  new  territory.  The 
power  was  derived  from  the  powers  of  mak- 
ing war  and  of  making  peace,  and  might,  be 
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accomplished  by  conquest  or  by  treaty. 
There  was  a  question,  however,  of  the  effect 
of  an  acquisition.  It  is  certain  that  Mr. 
Jefferson  doubted  the  power  of  incorporat- 
ing new  territory  into  the  Union  without  an 
amendment  to  the  Constitution,  and  the  de- 
bates in  Congress  exhibit  the  diverse  views 
held  by  pubbc  men  on  the  relation  which 
such  territory  would  bear  to  the  United 
States,  the  application  of  the  laws  to  and 
the  power  of  Congress  over  the  acquired  ter- 
ritory under  the  Constitution.  We  shall  not 
■top  to  quote  the  debates.  That  will  be 
done  in  a  subsequent  case,  and  the  conclu- 
sion which  they  demonstrate  expressed.  It 
is  only  necessary  for  us  to  observe  that  dis- 
tinctions always  existed  between  territory 
which  might  be  acquired  (whether  by  pur- 
chase or  by  conquest)  and  that  which  was 
within  the  acknowledged  limits  of  the  United 
States,  and  also  that  which  might  be  ac- 
quired by  the  establishment  of  a  disputed 
line.  These  distinctions  were  conspicuous 
in  the  opinion  of  Mr.  Justice  Johnson,  at 
circuit,  in  the  case  of  American  Ins.  Co.  v. 
«  SS6  Bales  of  Cotton,  1  Pet.  511,  7  L.  ed.  242. 
m  In  that  case  the  relation  of  Florida  to  the 
*  United  States*  was  necessary  to  be  consid- 
ered, and  of  that  relation  the  learned  Jus- 
tice said: 

"It  is  obvious  that  there  is  a  material  dis- 
tinction between  the  territory  now  under 
consideration  and  that  which  is  acquired 
from  the  aborigines  (whether  by  purchase  or 
conquest),  within  the  acknowledged  limits 
of  the  United  States,  as  also  that  which  is 
acquired  by  the  establishment  of  a  dis- 
puted line.  As  to  both  these,  there  can  be 
no  question  that  the  sovereignty  of  the 
state  or  territory  within  which  it  lies,  and 
of  the  United  States,  immediately  attach, 

£ reducing  a  complete  subjection  to  all  the 
iws  and  institutions  of  the  two  govern- 
ments, local  and  general,  unless  modified  by 
treaty.  The  question  now  to  be  considered 
relates  to  territories  previously  subject  to 
the  acknowledged  jurisdiction  of  another 
sovereign;  such  as  was  Florida  to  the  Crown 
of  Spain.  And  on  this  subject  toe  have  the 
most  explicit  proof  that  the  understanding 
of  our  public  functionaries  is  that  the  gov- 
ernment and  laws  of  the  United  States  do 
not  extend  to  such  territory  by  the  mere  act 
of  cession."   The  italics  are  ours. 

All  the  history  and  utterances  of  the  past 
declare  the  same  way. 

And  how  important  those  utterances  and 
decisive  of  the  present  controversy!  They 
were  not  the  utterances  of  inattention  and 
ignorance,  and  therefore  to  be  discarded. 
They  were  the  utterances  of  men  whose  ac- 
tions illustrated  them.  They  were  the  ut- 
terances of  men  (to  borrow  the  thought  of 
Benton)  whose  sacrifices  made  the  Constitu- 
tion possible,  whose  genius  conceived  and 
wrote  it.  Shall  it  be  said  that  the  farther 
time  separates  us  from  them  the  better  we 
understand  them, — better  than  they  under- 
stood themselves  T 

American  Ins.  Co.  v.  368  Bales  of  Cotton 
came  to  this  court  and  was  argued  by  Mr. 
Webster.   We  may  quote  what  he  said.  His 


views  were  more  than  those  of  an  advocate. 
He  expressed  them  elsewhere  when  a  dif- 
ferent, if  not  higher,  duty  demanded  re- 
flection, consideration,  and  sincerity.  "What 
is  Florida  t"  he  asked.  "It  is  no  part  of 
the  United  States.  How  can  it  bet  How  is 
it  represented  T  Do  the  laws  of  the  United 
States  reach  Florida?  Not  unless  by  par- 
ticular provisions."  And,  responding  to  the* 
argument,  the  court  decided  through  Chief « 
Justice*  Marshall  that  the  judicial  power  of  * 
the  United  States,  as  declared  by  the  Con- 
stitution, did  not  extend  to  Florida,  and  the 
title  to  858  bales  of  cotton  was  held  to  pass 
by  a  sale  under  the  order  of  a  court,  which 
consisted  of  a  notary  and  five  jurors,  es- 
tablished by  an  act  of  the  governor  and 
council  of  Florida. 

From  the  light  of  previous  opinions  the 
language  of  Mr.  Justice  Wayne,  in  Croat  v. 
Harrison,  receives  explanation.  The  treaty 
with  Mexico,  following  the  war,  defined  the 
"boundaries  of  the  United  States,"  and  made 
the  reclaimed  territory,  which  included  Cali- 
fornia, a  part  of  the  United  States.  In 
other  words,  the  acquisition  (if  it  can  be 
called  such)  of  California  was  in  recognition 
of  boundaries,  and  hence  the  learned  Justice 
called  it  a  part  of  the  United  States.  But 
not  uniformly.  Mark  this  sentence:  "But 
after  the  ratification  of  the  treaty,  Califor- 
nia became  a  part  of  the  United  States,  or 
a  ceded,  conquered  territory."  That  his  lan- 
guage marked  a  distinction  there  can  be  no 
doubt,  but  it  was  of  no  consequence  to  ob- 
serve. The  principle  enforced  did  not  need 
it.  In  either  case  the  action  of  the  Presi- 
dent was  the  potent  thing. 

2.  The  line  of  judicial  precedents  relied 
upon  in  the  opinion  of  the  court  in  the  case 
at  bar  ends  with  Cross  v.  Harrison,  and  the 
practice  and  rulings  of  the  executive  depart- 
ments of  the  government  are  considered. 
They  are  said  to  be  in  accordance  with  the 
ruling  ascribed  to  Cross  v.  Harrison,  with 
but  a  single  exception.  If  there  is  one  legal 
exception  the  rule  is  gone.  It  is  not  a  ease 
where  an  exception  can  prove  the  rule;  it 
is  one  where  the  exception  destroys  the  rule. 
The  exception  was  Louisiana.  Between  De- 
cember 20,  1803,  when  possession  was  de- 
livered to  the  United  States,  and  March  25, 
1804,  when  the  act  of  February  24  became 
effective,  Louisiana  was  treated  as  a  foreign 
country  under  the  customs  laws;  but  this, 
the  court  in  the  opinion  just  announced 
says,  "is  manifestly  inconsistent  with  the 
position  subsequently  taken  by  this  court  in 
Cross  v.  Harrison,  wherein  it  is  said  of  the 
action  of  Mr.  Harrison  in  California:  That 
war  tariff,  however,  was  abandoned  as  soon 
as  the  military  governor  had  received  from 
Washington  Information  of  the  exchange 2 
and  ratification  of  the  treaty  with  Mexico,** 
and'duties  were  afterwards  levied  in  con- 
formity with  such  as  Congress  had  imposed 
upon  foreign  merchandise  imported  into  the 
other  ports  of  the  United  States,  Upper  Cali- 
fornia having  been  ceded  by  the  treaty  to 
the  United  States.  This  last  was  done  with 
the  assent  of  the  Executive  of  the  United 
States,  or  without  any  interference  to  pro- 
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rent  it.  Indeed,  from  the  letter  from  the 
then  Secretary  of  the  Treasury,  we  cannot 
doubt  that  the  action  of  the  military  gover- 
nor of  California  was  recognized  as  allow- 
able and  lawful  by  Mr.  Polk  and  his  cabinet.' 
After  saying  that,  and  this  action  having 
been  recognized  by  the  President,  Mr.  Jus- 
tice Wayne  adds:  *We  think  it  was  a  right- 
ful and  correct  recognition  under  all  the  cir- 
cumstances, and  when  we  say  rightful  we 
mean  that  it  was  constitutional,  although 
Congress  had  not  passed  an  act  to  extend 
the  collection  of  tonnage  and  import  duties 
to  the  ports  of  California.' " 

If  the  laws  of  Congress  instantly  applied, 
why  was  the  recognition  of  the  President 
necessary?  Tbey  could  gain  no  legal  ef- 
ficacy from  such  recognition  which  they  did 
not  have  without  it,  under  the  supposition 
that  they  applied  on  cession  by  their  own 
force.  Surely  so  obvious  a  consequence 
would  have  occurred  to  the  court  in  Cross 
v.  Harrison,  and  we  cannot  believe  that  the 
court  used  its  language  carelessly  or  use- 
lessly. If  the  assent  and  recognition  of  the 
President  were  not  necessary,  why  dwell 
upon  them?  Why  so  confuse  the  statement 
of  a  simple  principle, — simple  in  application 
and  expression, — and  cast  doubt  upon  it  by 
unnecessary  qualifications?  Hie  case,  there- 
fore, is  not  inconsistent  with  the  ruling  in 
regard  to  Louisiana.  For  a  period  of  time 
after  the  cession  of  Louisiana,  President 
Jefferson  treated  it  as  foreign  territory  un- 
der the  custom  laws,  and  duties  were  levied 
upon  its  products,  and  no  one  disputed  the 
legality  of  it.  If  the  instance  was  not  the 
same  as  in  Croat  v.  Harrison,  the  principle 
was  the  same.  There  was  not  an  immediate 
change  upon  the  cession  of  either  Califor- 
nia or  Louisiana.  In  California,  duties 
were  levied  for  a  time  under  the  war  tariff, 
and  afterwards  under  the  act  of  Congress; 
and  of  the  latter  it  was  said:  "This  last 
was  done  with  the  assent  of  the  Executive 
of  the  United  States,  or  without  any  inter- 
ference to  prevent  it."  And  this,  it  was  fur- 
ther said,  was  "recognized  as  allowable  and 
lawful  by  Mr.  Polk  and  his  cabinet."  We 
are  disposed  to  ask  again,  was  the  language 
inadvertent?  Did  not  the  court  use  it  with 
full  consciousness  of  its  meaning  and  its 
necessity?  Was  the  court  in  confusion  as 
to  the  principles  which  applied,  and  jumbled 
them  together  without  seeing  or  making  a 
distinction  between  the  force  of  the  act  of 
«i  Congress  of  itself,  and  the  action  of  the 
JJ  President  in  giving  it  efficacy,  the  necessity 
*  of  its  being  recognized  as  •"allowable  and 
lawful  by  Mr.  Polk  and  his  cabinet?"  Sure- 
ly not.  Rights  were  involved  which  de- 
pended upon  the  legality  of  the  war  tariff 
both  before  and  after  cession,  and  that  legal- 
ity was  intended  to  be  and  was  passed  upon 
and  sustained.  An  automatic  effect  was 
not  given  to  the  act  of  Congress  as  it  is 
given  in  the  case  at  bar.  The  act  was  ap- 
plied by  the  President,  not  in  simple  execu- 
tion of  it,  but  as  giving  it  legal  effect.  And 
It  was  this  that  the  court  said  "was  a  right- 
ful and  correct  recognition  under  all  the  cir- 
cumstances." "Rightful,"  because  "it  was 


constitutional,  although  Congress  had  not 
passed  an  act  to  extend  the  collection  of  ton- 
nage and  import  duties  to  the  ports  of  Cali- 
fornia." In  other  words,  an  act  of  Congress 
was  not  necessary  to  extend  the  collection 
of  duties;  the  power  of  the  President  was 
sufficient,  and  of  that  power  the  court  left 
no  doubt.  Speaking  of  the  duties  which 
were  collected  under  the  war  tariff  after  the 
cession,  it  was  observed,  "but  after  the  rati- 
fication of  the  treaty,  California  became  a 
part  of  the  United  States,  or  a  ceded,  con- 
quered territory.  Our  inquiry  here  is  to  be, 
whether  or  not  the  cession  gave  any  right 
to  the  plaintiffs  to  have  the  duties  restored 
to  them  which  they  may  have  paid  between 
the  ratifications  and  exchange  of  the  treaty 
and  the  notification  of  that  fact  by  our  gov- 
ernment to  the  military  governor  of  Calif 01  • 
nia.  It  was  not  received  by  him  until  two 
months  after  the  ratification,  and  not  then 
with  any  instructions  or  even  remote  inti- 
mation from  the  President  that  the  civil 
and  military  government  which  had  been 
instituted  during  the  war  was  discon- 
tinued. Up  to  that  time,  whether  such 
an  intimation  had  or  had  not  been  given, 
duties  had  been  collected  under  the  war 
tariff,  strictly  in  conformity  with  the  in- 
structions which  had  been  received  from? 
Washington."  M 
'Comment  would  seem  to  be  unnecessary* 
to  make  this  passage  clear.  If  the  act  of 
Congress  applied  by  cession,  it  applied  im- 
mediately. It  could  not  be  delayed  by  tak- 
ing time  for  notice.  Besides,  it  would  by 
its  own  force  displace  all  other  provisions, 
and  would  not  need  for  operation  upon 
rights  or  the  creation  of  rights,  that  the 
President  give  instructions  or  intimations, 
near  or  remote,  "that  the  civil  and  military 
government  which  had  been  instituted  dur- 
ing the  war  was  discontinued."  But  we  need 
not  comment  further.  We  may  use  the  lan- 
guage of  the  court  in  summarizing  its  con- 
clusion : 

"Our  conclusion  from  what  has  been  said 
is  that  the  civil  government  of  California, 
organized  as  it  was  from  a  right  of  conquest, 
did  not  cease  or  become  defunct  in  conse- 
quence of  the  signature  of  the  treaty  or 
from  its  ratification.  We  think  it  was  con- 
tinued over  a  ceded  conquest,  without  any 
violation  of  the  Constitution  or  laws  of  the 
United  States,  and  that  until  Congress  leg- 
islated for  it  the  duties  upon  foreign  goods 
imported  into  San  Francisco  were  legally 
demanded  and  lawfully  received  by  Mr.  Har- 
rison, the  collector  of  the  port,  who  received 
his  appointment,  according  to  instructions 
from  Washington,  from  Governor  Mason." 

This  explicit  statement,  as  well  as  the  an- 
alysis and  review  which  have  first  been 
made,  leaves  no  ground  to  sustain  the  con- 
clusion that  Cross  v.  Harrison  held  that  the 
tariff  laws  of  the  United  States  were  im- 
mediately operative  in  California  without 
regard  to  the  exercise  of  the  President's  dis- 
cretion putting  them  in  force.  But  purely 
for  argument's  sake  we  may  concede  the  con- 
trary. The  decision  must  have  been,  in 
any  conception,  based  on  the  provisions  of 


Digitized  by 


Google 


700 


21  SUPREME  COURT  REPORTER. 


Oct.  Tbsm, 


the  treaty  with  Mexico.  The  court  said  so. 
But  the  treaty  with  Spain,  instead  of  pro- 
viding for  incorporating  the  ceded  territory 
into  the  United  States,  as  did  the  treaty 
with  Mexico,  expressly  declares  that  the 
status  of  the  ceded  territory  is  to  be  deter- 
mined by  Congress.  This  difference  in  the 
treaties  removes  Cross  v.  Harrison  as  a 
factor  in  the  judgment  of  the  case  at  bar, 
supposing  its  interpretation,  in  the  opinion 
we  are  reviewing,  be  correct, 
ts  3.  The  opinion  of  the  court  says:  "On 
£  March  1,  1845,  Congress  adopted  a  joint  res- 

•  olution  consenting  to  the  annexation  *of 
Texas  upon  certain  conditions  (5  Stat,  at 
L.  797)  but  it  was  not  until  December  29, 
1345,  that  it  was  formally  admitted  as  a 
state.  9  Stat,  at  L.  108.  In  this  interval, 
and  on  July  29,  1845,  the  Secretary  of  the 
Treasury  issued  a  circular  letter  directing 
the  collectors  to  collect  duties  upon  all  im- 
ports from  Texas  into  the  United  States 
until  Congress  had  further  acted.  Of 
course,  there  could  be  no  question  that  Texas 
remained  a  foreign  state  until  December  29, 
when  she  was  formally  admitted.  The  cir- 
cular, therefore,  is  of  no  pertinence  to  the 
question  here  involved."  We  think  other- 
wise. Even  after  her  admission  as  a  state 
it  was  deemed  necessary  to  extend  the  laws 
of  the  United  States  to  her.  9  Stat,  at  L. 
1,  chap.  1.  She  was  an  example,  as  Florida 
was,  as  to  what  Congress  believed  to'  be 
necessary,  and  Oregon  and  Alaska  are  like 
examples.  The  simple  rule  of  the  automat- 
ic action  of  the  custom  and  revenue  'laws 
seemingly  did  not  occur  to  anybody;  not  even 
as  to  incorporated  territory  nor  to  a  new 
state  formed  from  foreign  territory.  Nor, 
as  we  have  seen,  did  such  theory  seem  to  be 
sustainable  when  Chief  Justice  Taney  an- 
nounced in  Fleming  v.  Page  a  contrary  con- 
clusion. 

4.  But  independent  of  precedent  the  court 
•ays  it  is  "irresistibly  impelled  to  the  same 
conclusion."  The  argument  is  mainly  based 
upon  the  treaty-making  power  invested  in 
the  President  and  Senate.  A  treaty  made 
by  that  power  is  said  to  be  the  supreme  law 
of  the  land, — as  efficacious  aB  an  act  of  Con- 
gress; and,  if  subsequent  and  inconsistent 
with  an  act  of  Congress,  repeals  it.  This 
must  be  granted,  and  also  that  "one  of  the 
ordinary  incidents  of  a  treaty  is  the  cession 
of  territory,"  and  that  "the  territory  thus 
acquired  is  acquired  as  absolutely  as  if  the 
annexation  were  made,  as  in  the  case  of 
Texas  and  Hawaii,  by  an  act  of  Congress." 
But  to  tell  us  of  the  sources  of  the  treaty- 
making  power  and  to  define  the  extent  of 
that  power  helps  us  very  little  to  the  solu- 
tion of  the  present  problem. 

The  question  occurs,  What  has  the  treaty- 
making  power  done?  Is  the  treaty  with 
Spain  inconsistent  with  the  Dingley  act,  and 
was  it  intended  to  work  the  repeal  of  that 
act?  That  act  when  passed  was  undoubted- 
ly intended  to  apply  to  products  from  Porto 
e  Rico,  and,  we  suppose,  it  will  not  be  con- 
m  tended,  in  determining  whether  the  treaty 

*  has  rendered  the  act  inoperative,  the'terms 
of  the  treaty  are  not  to  be  looked  att  As- 


suredly the  treaty  cannot  have  an  automatic 
force  contrary  to  its  terms.  That  is,  it 
cannot  be  contended  that  the  automatic 
force  of  the  treaty  is  greater  than  the  fore* 
of  the  treaty  itself. 

This  court  said,  speaking  by  Mr.  Justice 
Brown,  in  Bolien  v.  Hardy,  109  U.  S.  366, 
42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383: 

"In  the  future  growth  of  the  nation,  as 
heretofore,  it  is  not  impossible  that  Con- 
gress may  see  fit  to  annex  territories  whose 
jurisprudence  is  that  of  the  civil  law.  One 
of  the  considerations  moving  to  such  annexa- 
tion might  be  the  very  fact  that  the  terri- 
tory so  annexed  should  enter  the  Union  with 
its  traditions,  laws,  and  systems  of  admin- 
istration unchanged.  It  would  be  a  narrow 
construction  of  the  Constitution  to  require 
them  to  abandon  these,  or  to  substitute  for 
a  system  which  represented  the  growth  of 
generations  of  inhabitants  a  jurisprudence 
with  which  they  had  had  no  previous  ac- 
quaintance or  sympathy." 

The  statement  being  accepted,  may  not  a 
fiscal  system  be  as  important  as  other  mat- 
ters of  administration?  May  not  a  change 
of  taxation,  new  burdens  of  taxation  sudden- 
ly imposed,  be  worthy  of  consideration? 

The  opinion  of  the  case  at  bar  has  not  dis- 
cussed the  treaty.  It  takes  it  for  granted 
that  the  cession  of  Porto  Rico  was  absolute, 
and  the  conclusion  that  it  is  not  a  foreign 
country,  within  the  meaning  of  the  revenue 
laws,  is  deduced  from  that.  But  necessa- 
rily that  depends  upon  the  treaty,  and  inter- 
pretation is  called  for.  The  power  of  Con- 
gress over  ceded  territory  is  asserted  in  the 
opinion  in  somewhat  absolute  terms, — it 
"involves  the  right  to  govern  and  dispose  of 
it."  This  being  so,  it  would  seem  to  be 
certain  that  the  treaty-making  power  would 
not  forestall  Congress,  or  accept  with  the 
cession  of  territory  the  destruction  of  the 
fiscal  and  industrial  policies  of  the  country. 
We  should  hesitate  to  so  pronounce  for  rea- 
sons which  must  occur  to  everyone,  except 
upon  the  compulsion  of  the  clearest  ex- 
pression. 

The  opinion  of  the  court  further  says: 
"Territory  thus  acquired  (by  treaty)  can 
remain  a  foreign  country  under  the  tariff 
laws  only  upon  one  of  two  theories :  Either 
that  the  word  'foreign'  applies  to  such  ooun-t- 
tries  as  were  foreign  at  the  time  the  stat-jj 
ute^vas  enacted,  notwithstanding  any  subse-* 
quent  change  in  their  condition,  or  that  they 
remain  foreign  under  the  tariff  laws  until 
Congress  has  formally  embraced  them  with- 
in the  customs  union  of  the  states."  Both 
theories  are  rejected  as  untenable.  The 
first  because,  "while  a  statute  is  presumed 
to  speak  from  the  time  of  its  enactment,  it 
embraces  all  such  persons  or  things  as  sub- 
sequently fall  within  its  scope."  But  what 
constitutes  the  scope  of  a  statute, — its  let- 
ter inevitably,  or  may  its  spirit  be  regarded 
as  interpreting  and  applying  its  letter?  In 
other  words,  snail  the  purpose  of  its  enact- 
ment be  executed  or  defeated?  There  can 
be  but  one  answer  to  these  questions,  nor 
can  confidence  in  the  answer  be  lessened  by 
the  analogies  used  by  the  court. 
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The  law  against  selling  liquors  to  minors, 
it  is  said,  contemplates  all  minors, — those 
existing  and  those  which  may  come  into  be- 
ing afterwards.  Very  true,  but  the  purpose 
of  the  law  is  that.  The  same  with  terri- 
tories (to  use  another  illustration  of  the 
opinion)  being  bound  as  states  when  they 
come  into  the  Union.  But  these  illustra- 
tions assume  that  the  territory  referred  to 
was  incorporated  by  the  treaty  into  the 
United  States,  an  ever-recurring  and  mis- 
leading fallacy,  in  our  judgment. 

Let  us,  however,  look  at  the  argument  un- 
der the  wrong  assumption  of  incorporation. 
The  provisions  of  the  Constitution  for  the 
admission  of  new  states  contemplate  the 
consequences  of  statehood, — contemplate 
territories  ceasing  to  be  bound  as  such  and 
becoming  bound  as  states.  In  other  words, 
those  provisions  regard  the  future,  and  have 
their  purpose  fulfilled,  not  defeated,  by  terri- 
tories becoming  states.  But  a  tariff  law 
does  not  contemplate  additions  to  or  sub- 
tractions from  itself.  It  may  be  said  to  be 
occasional.  It  regards  certain  conditions, 
and  may  be  dependent  upon  them,  whether 
it  be  enacted  for  revenue  only  or  for  pro- 
tection and  revenue.  Its  entire  plan  may 
be  impaired  or  be  destroyed  by  change  in 
any  part.  The  revenues  of  the  government 
may  be  lessened,  even  taken  away  by 
change;  the  industrial  policy  of  the  country 
may  be  destroyed  by  change.  We  are  re- 
pelled by  the  argument  which  leads  to  such 
consequences,  whether  regarding  our  own 
country  or  the  foreign  country  made  "do- 

*  mestic."  If  "domestic"  as  to  what  comes 
ei  from  it,  it  is  "domestic"  as  to  what  goes  to 

*  it,  and  its  customs  laws,  as  well'as  our  cus- 
toms laws,  may  be  cast  into  confusion,  and 
its  business  and  affairs  deranged  before 
there  is  possibility  of  action. 

As  we  have  already  said,  to  set  the  word 
"foreign"  in  antithesis  to  the  word  "domes- 
tic" proves  nothing.  Their  opposition  does 
not  express  the  controversy.  The  contro- 
versy is  narrower.  It  is  whether  a  partic- 
ular tariff  law  applies.  That,  indeed,  may 
be  the  consequence  of  the  principle  that  all 
laws  apply,  or  that  customs  laws  apply  by 
reason  of  the  provision  of  the  Constitution 
which  requires  duties,  imposts,  and  excises 
to  be  uniform  throughout  the  United 
States,  and  the  treaty-making  power  cannot 
prevent  the  application  of  that  provision. 
That  principle  is  asserted  by  counsel,  and 
is  very  simple,  but,  applied  as  counsel  ap- 
ply it,  is  fraught  with  grave  consequences. 
It  takes  this  great  country  out  of  the  world 
and  shuts  it  up  within  itself.  It  binds  and 
cripples  the  power  to  make  war  and  peace. 
It  may  take  away  the  fruits  of  victory,  and, 
if  we  may  contemplate  the  possibility  of  dis- 
aster, it  may  take  away  the  means  of  miti- 
gating that.  All  those  great  and  necessary 
powers,  are,  as  a  consequence  of  the  argu- 
ment, limited  by  the  necessity  to  make  some 
impost  or  excise  "uniform  throughout  the 
United  States." 

The  treaty-making  power  is  as  much  a 
constitutional  power  as  the  legislative  or 
judicial  powers.   It  is  a  supreme  attribute 


of  sovereignty,  but  often  less  determined  in 
its  exercise  than  others, — more  dependent 
on  contingency,  and  may  be  less  optional. 
It  may  precede  war  or  follow  war,— com* 
mand  or  be  commanded  by  war.  The  kind 
or  direction  of  its  exercise  cannot  always  be 
predicted  or  marked.  There  can  be  no  ver- 
bal limitations  upon  it,  and,  wisely,  none 
were  attempted.  Whatever  restraints 
fhould  be  put  upon  it  might  have  to  yield  to 
the  greater  restraints  of  life  or  death, — not 
only  material  prosperity,  but  national  exist- 
ence. These,  of  course,  are  extreme  contin- 
gencies, but  they  are  not  impossible,  and  are 
necessary  to  be  regarded  when  limitations 
are  urged  which  take  no  account  of  them. 
We  do  not  mean  to  say  that  there  are  no 
limitations.  They  are  certainly  not  those 
which  counsel  urge.  Besides,  the  conten- 
tion of  counsel  is  answered  by  the  Canter 
Case.  The  difference  between  military  oc- 
cupation of  a  territory  and  its  cession  atg 
the  treaty  of  peace  was  noted.  "If  it  be« 
ceded  by  the  treaty,"*  the  court  said,  "the* 
acquisition  is  confirmed,  and  the  ceded  terri- 
tory becomes  a  part  of  the  nation  to  which 
it  is  annexed,  either  on  the  terms  stipulated 
in  the  treaty  of  cession,  or  on  such  as  its 
new  master  shall  impose."  What  is  the 
significance  of  this?  It  would  seem  like 
useless  language;  its  purpose  often  defeated 
if  the  Constitution  and  laws  of  the  con- 
queror, and,  to  drop  from  the  abstract  and 
supposing  this  country  the  conqueror,  if  our 
Constitution  and  laws,  immediately  apply 
on  cession  of  territory.  The  terms  which 
may  be  granted  or  received  would  be,  to  a 
certain  and  important  extent,  predeter- 
mined. Neither  we  nor  the  conquered  na- 
tion would  have  any  choice  in  the  new  situa- 
tion, could  make  no  accommodation  to 
exigency,  would  stand  bound  in  a  helpless 
fatality.  Whatever  might  be  the  interests, 
temporary  or  permanent,  whatever  might  be 
the  condition  or  fitness  of  the  ceded  terri- 
tory, the  effect  on  it  or  on  us,  the  territory 
would  become  a  part  of  the  United  States 
with  all  that  implies.  It  is  only  true  to 
say  that  counsel  shrink  somewhat  from  the 
consequences  of  their  contention,  or  if 
"shrink"  be  too  strong  an  expression,  deny 
that  it  can  be  carried  to  the  nationalization 
of  uncivilized  tribes.  Whether  that  limita- 
tion can  be  logically  justified  we  are  not 
called  upon  to  say.  There  may  be  no  ready 
test  of  the  civilized  and  uncivilized,  between 
those  who  are  capable  of  self-government 
and  those  who  are  not,  available  to  the  judi- 
ciary, or  which  could  be  applied  or  enforced 
by  the  judiciary.  Upon  what  degree  of 
civilization  could  civil  and  political  rights 
under  the  Constitution  be  awarded  by 
courts T  The  question  suggests  the  difficul- 
ties, and  how  essentially  the  whole  matter 
is  legislative,  not  judicial.  Nor  can  those 
difficulties  be  put  out  of  contemplation,  un- 
der the  assumption  that  the  principles  which 
we  may  declare  will  have  no  other  conse- 
quence than  to  affect  duties  upon  a  cargo 
of  sugar.  We  need  not,  however,  dwell  on 
this  part  of  the  discussion.  From  our  con- 
struction of  the  powers  of  the  government 
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and  of  the  treaty  with  Spain  the  danger  of 
the  nationalization  of  savage  tribes  cannot 
arise. 

These  views  answer,  in  our  judgment,  the 
chief  arguments  of  the  opinion,  but  to  make 
ga  complete  reply  and  to  justify  a  different 
m  conclusion  we  should  consider  and  interpret 
*  the  treaty 'with  Spain.   We  will,  however, 
not  do  so  now.    It  has  been  done  in  the 
concurring  opinion  in  Doumes  v.  Bidwell, 
and  it  is  not  necessary  to  anticipate  the 
statements  and  reasoning  of  that  opinion. 

We  said  at  the  outset  that  it  could  be  dem- 
onstrated that  Porto  Rico  occupied  a  rela- 
tion to  the  United  States  between  that  of  be- 
ing a  foreign  country  absolutely  and  of  be- 
ing domestic  territory  absolutely,  and  be- 
cause of  that  relation  its  products  were  sub- 
ject to  the  duties  imposed  by  the  Dingley 
act.  And,  concluding,  we  say  we  believe 
that,  in  this  opinion  and  the  one  referred  to, 
we  have  made  that  demonstration;  made  it 
from  the  Constitution  itself,  the  immediate 
and  continued  practice  under  the  Constitu- 
tion, judicial  authority,  and  the  treaty  with 
Spain.  And  that  demonstration  does  more 
than  declare  the  legality  of  the  duties  which 
were  levied  upon  the  sugars  of  the  plaintiff 
In  error.  It  vindicates  the  government 
from  national  and  international  weakness. 
It  exhibits  the  Constitution  as  a  charter  of 
mat  and  vital  authorities,  with  limitations 
Indeed,  but  with  such  limitations  as  serve 
and  assist  government,  not  destroy  it; 
which,  though  fully  enforced,  yet  enable  the 
United  States  to  have — what  it  was  intended 
to  have — "an  equal  station  among  the  Pow- 
ers of  the  earth,"  and  to  do  all  "Acts  and 
Things  which  Independent  States  may  of 
right  do," — and  confidently  do,  able  to  se- 
eure  the  fullest  fruits  of  their  performance. 
All  powers  of  government,  placed  in  har- 
mony under  the  Constitution;  the  rights 
and  liberties  of  every  citizen  secured,  put  to 
no  hazard  of  loss  or  impairment;  the  power 
of  the  nation  also  secured  in  its  great 
station,  enabled  to  move  with  strength  and 
dignity  and  effect  among  the  other  nations 
of  the  earth  to  such  purpose  as  it  may  un- 
dertake or  to  such  destiny  as  it  may  be 
called. 

The  judgment  of  the  Circuit  Court  should 
be  affirmed. 


(182  U.  8.  222) 

HENRY  W.  DOOLEY  et  «!.,  Plffs.  in  Err, 
v. 

UNITED  STATES. 

Duties — importations  into  Porto  Rico  from 
the  United  States — authority  of  President 
and  military  commander. 

X.  An  action  to  recover  back  duties  Illegally 
exacted  and  paid  under  protest  upon  Imports 
Into  Porto  Rico  from  New  Tork  la  within  the 
Jurisdiction  of  tbe  circuit  court  as  a  court  of 
claims,  whether  the  exactions  were  tortious 
or  not,  since  the  Importer  can  waive  the  tort 
and  sue  upon  an  Implied  contract  of  tbe  Unit- 
ed States  to  refund  the  money,  and  the  case 
Is  founded  upon  an  act  of  Congress  within 


the  meaning  of  the  Tucker  act  (24  Stat,  at 
L.  505,  chap.  850),  namely  a  revenue  law. 

2.  Tbe  exaction  of  duties  on  Importations  Into 
Porto  Rico  from  the  United  States  before  the 
cession  of  tbe  Island  by  treaty  was  properly 
made,  under  tbe  war  power,  by  General 
Mlles's  order  of  July  26,  1808,  which  merely 
extends  the  existing  regulations,  and  by  the 
tariffs  of  August  10,  1S08,  and  February  1, 
1800,  prescribed  by  the  President  as  Com- 
mander In  Chief. 

8.  Porto  Rico  and  the  United  States  were 
foreign  countries  with  respect  to  each  other, 
within  tbe  meaning  of  the  revenue  laws,  while 
the  Island  was  In  the  military  occupation  of 
the  United  States  before  Its  cession  to  the 
United  States  by  treaty. 

4.  Goods  Imported  Into  Porto  Rico  from  the 
United  States  after  the  cession  of  that  Island 
to  the  United  States  by  the  treaty  of  peace 
with  Spain  are  not  subject  to  duties  Imposed 
by  order  of  the  military  commander  and  by 
the  President  of  the  United  States  as  Com- 
mander In  Chief,  though  the  right  to  adminis- 
ter the  government  of  the  Island  continued 
In  the  military  commander,  since  his  power 
to  levy  duties  extended  only  to  importations 
from  foreign  countries,  and  by  the  treaty  of 
cession  the  Island  ceased  to  be  foreign  coun- 
try, and  the  entry  of  goods  from  the  porta 
of  the  United  States  was  free  until  Congress 
should  constitutionally  legislate  upon  the  sub- 
ject, 

[No.  601.] 

Argued  January  8,  9,  10,  11,  1901.  Do- 
aided  May  87,  1901. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  sustain- 
ing a  demurrer  in  an  action  to  recover  back 
duties  paid  under  protest  in  Porto  Rico. 
Reversed. 

Statement  by  Mr.  Justice  Brown t 
This  was  an  action  begun  in  the  circuit 
court,  as  a  court  of  claims,  by  the  firm  of 
Dooley,  Smith,  &  Co.,  engaged  in  trade  and 
commerce  between  Porto  Rico  and  New  York, 
to  recover  back  certain  duties  to  the  amount 
of  $5,374.08,  exacted  and  paid  under  protest 
at  the  port  of  San  Juan,  Porto  Rico,  upon 
several  consignments  of  merchandise  im- 
ported into  Porto  Rico  from  New  York  be- 
tween July  20,  1898,  and  May  1,  1900,  vie.: 

1.  From  July  26,  1898,  until  August  19, 
1898,  under  the  terms  of  the  proclamation 
of  General  Miles,  directing  the  exaction  of 
the  former  Spanish  and  Porto  Rican  duties. 

2.  From  August  19,  1898,  until  February 
1,  1899,  under  the  customs  tariff  for  Porto-3 
Rico,  proclaimed  by  order  of  the  President.  ? 
*  3.  From  February  1,  1899,  to  May  1,  1900, 
under  the  amended  tariff  customs  promul- 
gated January  20,  1809,  by  order  of  the 
President. 

It  thus  appears  that  the  duties  were  col- 
lected partly  before  and  partly  after  the  rati- 
fication of  the  treaty,  but  in  every  instance 
prior  to  the  taking  effect  of  the  Foraker  act. 
The  revenues  thus  collected  were  used  by  the 
military  authorities  for  the  benefit  of  the 
provisional  government 

A  demurrer  was  interposed  upon  the 
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ground  of  the  want  of  jurisdiction,  and  the 
insufficiency  of  the  complaint.  The  circuit 
court  sustained  the  demurrer  upon  the  second 
ground,  and  dismissed  the  petition.  Hence 
this  writ  of  error. 

Messrs.  Henry  M.  Ward,  John  0.  Car- 
lisle, and  Wm.  Edmond  Curtis,  for  plaintiffs 
in  error. 

Solicitor  General  Richards  and  Attorney 
General  Griggs  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

1.  The  jurisdiction  of  the  court  in  this 
ease  is  attacked  by  the  government  upon  the 
ground  that  the  circuit  court,  as  a  court  of 
claims,  cannot  take  cognizance  of  actions  for 
the  recovery  of  duties  illegally  exacted. 

By  an  act  passed  March  3,  1887,  to  provide 
for  the  bringing  of  suits  aginst  the  govern- 
ment, known  as  the  Tucker  act  (24  Stat  at 
L.  605,  chap.  350  ),  the  court  of  claims  was 
vested  with  jurisdiction  over,  "first,  all 
claims  founded  upon  the  Constitution  of  the 
United  States  or  any  law  of  Congress,  except 
for  pensions,  or  upon  any  regulation  of  an 
executive  department,  or  upon  any  contract, 
express  or  implied,  with  the  government  of 
the  United  States,  or  for  damages,  liquidated 
or  unliquidated,  in  cases  not  sounding  in 
tort,  in  respect  of  which  claims  the  party 
would  be  entitled  to  redress  against  the 
J*  United  States  either  in  a  court  of  law,  equi- 
n  ty,  or  admiralty,  if  the  United  States  were 
*  suable; '"and  by  J  2  the  district  and  circuit 
courts  were  given  concurrent  jurisdiction  to 
a  certain  amount. 

The  1st  section  evidently  contemplates 
four  distinct  classes  of  cases:  (1)  Those 
founded  upon  the  Constitution  or  any  law  of 
Congress,  with  an  exception  of  pension  cases ; 
(2)  cases  founded  upon  a  regulation  of  an 
executive  department;  (3)  cases  of  con- 
tract, express  or  implied,  with  the  govern- 
ment; (4)  actions  for  damages,  liquidated  or 
unliquidated,  in  cases  not  sounding  in  tort. 
The  words  "not  sounding  in  tort"  are  in 
terms  referable  only  to  the  fourth  class  of 
cases. 

The  exception  to  the  jurisdiction  is  based 
upon  two  grounds:  First,  that  the  court  has 
bo  jurisdiction  of  cases  arising  under  the 
Tevenue  laws;  and,  second,  that  it  has  no 
jurisdiction  in  actions  for  tort. 

In  support  of  the  first  proposition  we  are 
cited  to  the  case  of  Nichols  v.  United  States, 
1  Wall.  122,  19  L.  ed.  126,  in  which  it  was 
broadly  stated  that  "cases  arising  under  the 
revenue  laws  are  not  within  the  jurisdiction 
of  the  court  of  claims.''  The  action  in  that 
case  was  brought  to  recover  an  excess  of 
duties  paid  upon  certain  liquors  which  had 
leaked  out  during  the  voyage,  and,  being  thus 
lost,  were  never  imported  in  fact  into  the 
United  States.  Plaintiffs  paid  the  duties, 
as  exacted,  but  made  no  protest,  and  subse- 
quently brought  suit  in  the  court  of  claims 
for  the  overpayment.  The  act  in  force  at 
that  time  gave  the  court  of  claims  power  to 
hear  and  determine  "all  claims  founded  upon 


any  law  of  Congress,  or  upon  any  regulation 
of  an  executive  department,  or  upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment of  the  United  States."  The  court  held, 
first,  that  the  duties  could  not  be  recovered 
because  they  were  not  paid  under  protest, 
and,  second,  that  Congress  did  not  intend  to 
confer  upon  the  court  of  claims  jurisdiction 
of  cases  arising  under  the  revenue  laws,  in- 
asmuch as,  by  the  act  of  February  26,  1845 
(6  Stat,  at  L.  727,  chap.  22),  Congress  had 
given  a  right  of  action  against  the  collector 
in  favor  of  persons  "who  have  paid,  or  shall 
hereafter  pay,  money,  as  and  for  duties,  un- 
der protest  ...  in  order  to  obtain 
goods,  wares,  or  merchandise  imported  by 
him  or  them,  or  on  his  or  their  account,  5 
which  duties  are  not  authorized  or  payable  m 
in  part  or  in* whole  by  law,"  provided  that* 
protests  were  duly  made  in  writing.  It  was 
held  that  this  remedy  was  exclusive,  and  that 
Congress,  after  having  carefully  constructed 
a  revenue  system,  with  ample  provisions 
to  redress  wrong,  did  not  intend  to  give  to 
the  taxpayer  and  importer  a  different  and 
further  remedy. 

Subsequent  statutes,  however,  have  so  far 
modified  that  special  remedy  that  it  can  no 
longer  be  made  available,  and  the  broad 
statement  in  the  Nichols  Case,  that  revenne 
cases  are  not  within  the  cognizance  of  the 
court  of  claims,  if  still  true,  must  be  accept- 
ed with  material  qualifications.  By  the  cus- 
toms administrative  act  of  1890,  as  we  have 
just  held  in  De  Lima  v.  Bidvaell,  181  U.  S.  — , 
ante,  743,  21  Sup.  Ct.  Rep.  743,  an  appeal 
is  given  from  the  decision  of  the  collector 
"as  to  the  rate  and  amount  of  duties  charge- 
able upon  imported  merchandise,"  to  a  board 
of  general  appraisers,  whose  decision  shall 
be  final  and  conclusive  "as  to  (he  construc- 
tion of  the  law  and  the  facto  respecting  the 
classification  of  such  merchandise  ana  the 
rate  of  duty  imposed  thereon  under  such 
classification,"  unless  application  be  made 
for  a  review  to  the  circuit  court  of  the 
United  States.  This  remedy  is  doubtless  ex- 
clusive as  applied  to  customs  cases;  but,  as 
we  then  held,  it  has  no  application  to  actions 
against  the  collector  for  duties  exacted  upon 
goods  which  were  not  imported  at  all.  Such 
cases,  although  arising  under  the  revenue 
laws,  are  not  within  the  purview  of  the  cus- 
toms administrative  act;  as  for  such  cases 
there  is  still  a  common-law  right  of  action, 
against  the  collector,  and  we  think  also  by 
application  to  the  court  of  claims.  There 
would  seem  to  be  no  doubt  about  plaintiffs' 
remedy  against  the  collector  at  San  Juan. 

In  the  Nichols  Case  it  was  held  that,  as 
there  was  a  remedy  by  action  against  the  col- 
lector, expressly  provided  by  statute,  that 
remedy  was  exclusive.  In  De  Lima  v.  Bid- 
well  we  held  that,  although  no  other  remedy 
was  given  expressly  by  statute  than  that  pro- 
vided by  the  customs  administrative  act, 
there  was  still  a  common-law  remedy  against 
the  collector  for  duties  exacted  upon  goods 
not  imported  at  all ;  but  it  does  not  therefore 
follow  that  this  remedy  is  exclusive,  and 
that  the  importer  may  not  avail  himself  of 
his  right  of  action  in  the  court  of  claims. 
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But  conceding  that  the  Nichols  Case  does 
not  stand  in  the  way  of  a  suit  in  the  court  of 
claims,  the  government  takes  the  position 
that  a  suit  in  the  United  States  to  recover 
back  duties  illegally  exacted  by  a  collector 
of  customs  is  really  an  action  "sounding  in 
tort,"  though  not  an  action  "for  damages, 
liquidated  or  unliquidated,"  within  the 
fourth  class  of  cases  enumerated  in  the  Tuck- 
er act. 

There  are  a  number  of  authorities  in  this 
court  upon  that  subject  which  require  exam- 
ination. The  question  is  whether  any  claim 
sounding  in  tort  can  be  prosecuted  in  the 
court  of  claims,  notwithstanding  the  words 
"not  sounding  in  tort,"  in  the  Tucker  act, 
are  apparently  limited  to  claims  for  dam- 
ages, liquidated  or  unliquidated.  The  ques- 
tion was  first  considered  in  Langford  v. 
United  State;  101  U.  S.  341,  25  L.  ed.  1010, 
under  the  statute  above  cited,  giving  the 
court  of  claims  power  to  hear  and  determine 
"all  claims  founded  upon  any  law  of  Con- 
gress, or  upon  any  regulation  of  an  executive 
department,  or  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United 
States."  The  suit  was  brought  to  recover 
for  the  use  and  occupation  of  certain  lands 
and  buildings  of  which  possession  had  been 
forcibly  taken  by  agents  of  the  government, 
against  the  will  of  Langford,  who  claimed 
title  to  the  lands.  It  was  held  that  the  act 
of  the  United  States  in  taking  and  holding 
possession  was  an  unequivocal  tort,  and  a 
distinction  was  drawn  between  such  a  case 
and  one  where  the  government  takes  for  pub- 
lic use  lands  to  which  it  asserts  no  claim  of 
title,  but  admits  the  ownership  to  be  private 
or  individual,  in  which  class  there  arises  an 
implied  obligation  to  pay  the  owner  its  just 
value.  "It  is  a  very  different  matter  where 
the  government  claims  that  it  is  dealing  with 
its  own,  and  recognizes  no  title  superior  to 
its  own.  In  such  case  the  government,  or 
the  officers  who  seize  such  property,  are 
guilty  of  a  tort,  if  it  be  in  fact  private  prop- 
erty." It  was  held  that  the  limitation  of  the 
act  to  cases  of  contract,  express  or  implied, 
"was  established  in  reference  to  the  distinc- 
tion between  actions  arising  out  of  contracts, 
as  distinguished  from  those  founded  on  torts, 
which  is  inherent  in  the  essential  nature  of 
judicial  remedies  under  all  systems,  and  es- 
pecially under  the  system  of  the  common 
law." 

*  The  case  was  rested  largely  upon  that  of 
(libbons  v.  United  Slates,  8  Wall.  269,  19 
L.  ed.  453,  in  which  an  army  contractor  who 
had  agreed  to  furnish  certain  oats  at  a  fixed 
price  had,  after  the  delivery  of  part  of  the 
amount,  been  released  from  the  obligation  to 
deliver  the  balance.  He  was,  however,  car- 
ried beiore  the  military  authority,  and,  in- 
fluenced by  threats,  agreed  to  deliver,  and  did 
deliver,  the  full  quantity  of  oats  specified  in 
the  contract.  Tie  brought  suit  for  the  dif- 
ference between  the  contract  price  and  the 
market  price  of  the  oats  at  the  time  of  de- 
livery. It  was  said  that  "if  such  pressure 
was  brought  to  bear  upon  him  as  would  make 
the  renewal  of  the  contract  void,  as  being 
obtained  by  duress,  then  there  was  no  con- 


tract, and  the  proceeding  was  a  tort  for 
which  the  officer  may  have  been  personally 
liable,"  but  that  it  was  not  within  the  court 
of  claims  act. 

The  act  of  March  3, 1887  (the  Tucker  act), 
was  first  considered  by  this  court  in  United 
State*  v.  Jones,  131  U.  S.  1,  33  L.  ed.  90,  9- 
Sup.  Ct,  Rep.  669,  in  which  it  was  held  not 
to  confer  upon  the  court  of  claims  jurisdic- 
tion in  equity  to  compel  the  issue  and  entry 
of  a  patent  for  public  land,  following  United 
States  v.  .litre,  6  Wall.  573,  18  L.  ed.  947, 
and  Bonner  v.  United  States,  9  Wall.  156,  19 
It.  ed.  666.  In  delivering  the  opinion,  Mr. 
Justice  Bradley  compared  the  original  act 
with  the  Tucker  act,  and  held  that  there  waa 
no  such  difference  in  language  as  to  justify 
an  equitable  jurisdiction  to  compel  the  issue 
of  a  patent. 

In  Uill  v.  United  States,  149  U.  S.  593,  37 
L.  ed.  802,  13  Sup.  Ct  Rep.  1011,  it  was 
held  that  a  claim  for  damages  for  the  use  and 
occupation  of  land  under  tide  water,  for  the 
erection  and  maintenance  of  a  lighthouse, 
without  the  consent  of  the  owner,  but  not 
showing  that  the  United  States  had  ac- 
knowledged any  right  of  property  in  him  as 
against  them,  was  a  case  sounding  in  tort, 
of  which  the  circuit  court  had  no  jurisdiction 
under  the  Tucker  act.  It  was  said  that  "the 
United  States  cannot  be  sued  in  their  own 
courts  without  their  consent,  and  have  never 
permitted  themselves  to  be  sued  in  any  court 
for  torts  committed  in  their  name  by  their 
officers.  Nor  can  the  settled  distinction,  in 
this  respect,  between  contract  and  tort,  be 
evaded  by  framing  the  claim  as  upon  an  hn-  § 
plied  contract."  "An  action  in  the  nature  J» 
of  assumpsit  for*the  use  and  occupation  of* 
real  estate  will  never  lie  where  there  has 
been  no  relation  of  contract  between  the  par- 
ties, and  where  the  possession  has  been  ac- 
quired and  maintained  under  a  different  or 
adverse  title,  or  where  it  is  tortious  and 
makes  the  defendant  a  trespasser."  No  dis- 
tinction was  noticed  between  the  phrase- 
ology of  the  original  act  and  the  Tucker  act, 
though  it  seems  to  have  been  assumed  that 
the  cose  was  one  for  the  recovery  of  "dam- 
ages" sounding  in  tort. 

In  Schillintier  v.  United  States.  155  U.  8. 
163,  39  L.  ed.  108,  15  Sup.  Ot.  Rep.  85,  it 
was  held  that  the  court  of  claims  had  no  ju- 
risdiction of  an  action  upon  a  claim  against 
the  government  for  the  wrongful  appropria- 
tion of  a  patent  by  the  United  States, 
against  the  protest  of  the  patentee.  It  waa 
said  to  be  an  action  for  damages  sounding 
in  tort,  and  therefore  not  maintainable. 
"Not  only  does  the  petition  count  upon  a 
tort,  but  also  the  findings  show  a  tort.  That 
is  the  essential  fact  underlying  the  transac- 
tion, and  upon  which  rests  every  pretense  of 
a  right  to  recover.  There  was  no  suggestion 
of  a  waiver  of  the  tort  or  a  pretense  of  any  im- 
plied contract  until  after  the  decision  of  the 
court  of  claims  that  it  had  no  jurisdiction 
over  an  action  to  recover  for  the  tort." 

Tn  the  cases  under  consideration  the  argu- 
ment is  made  that  the  money  was  tortiously 
exacted ;  that  the  alternative  of  payment  to 
the  collector  was  a  seizure  and  sale  of  the- 
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merchandise  for  the  nonpayment  of  duties; 
and  that  it  mattered  not  that  at  common 
law  an  action  for  money  had  and  received 
would  have  lain  against  the  collector  to  re- 
cover them  back.  But  whether  the  exactions 
of  these  duties  were  tortious  or  not,  whether 
it  was  within  the  power  of  the  importer  to 
waive  the  tort  and  bring  suit  in  the  court 
of  claims  for  money  had  and  received,  as 
upon  an  implied  contract  of  the  United 
States  to  reiund  the  money  in  case  it  was 
illegally  exacted,  we  think  the  case  is  one 
within  the  first  class  of  cases  specified  in  the 
Tucker  act,  of  claims  founded  upon  a  law 
of  Congress,  namely,  a  revenue  law,  in  re- 
spect to  which  class  of  cases  the  jurisdiction 
of  the  court  of  claims,  under  the  Tucker  act, 
has  been  repeatedly  sustained. 

Thus,  in  United  /States  v.  Kaufman,  90  U. 
a  S.  567,  24  L.  ed.  792,  a  brewer  who  had  been 
§  illegally  assessed  for  a  special  tax  upon  his 
*  business  was  held  entitled  to  bring  suit  in 
the  court  of  claims  to  recover  back  the 
amount,  upon  the  ground  that  no  special 
remedy  had  been  provided  for  the  enforce- 
ment of  the  payment,  and  consequently  the 
general  laws  which  govern  the  court  of 
claims  may  be  resorted  to  for  relief,  if  any 
can  be  found  applicable  to  such  a  case.  This 
is  upon  the  principle  that  a  liability  created 
by  statute  without  a  remedy  may  be  enforced 
by  a  common-law  action.  The  Niohols  Cass 
was  distinguished  upon  the  ground  that  the 
statute  there  had  provided  a  special  remedy. 

So,  too,  in  United  States  v.  Real  Estate 
8av.  Bank,  104  U.  S.  728,  20  L.  ed.  908,  the 
court  of  claims  was  held  to  have  jurisdiction 
of  a  suit  to  recover  back  certain  taxes  and 
penalties  assessed  upon  a  savings  bank. 

In  Campbell  v.  United  States,  107  U.  S. 
407,  27  L.  ed.  592,  2  Sup.  Ct  Rep.  759,  it  was 
held  that  a  party  claiming  to  be  entitled  to 
a  drawback  of  duties  upon  manufactured 
articles  exported  might,  when  payment 
thereof  has  been  refused,  maintain  a  suit  in 
the  court  of  claims,  because  the  facts  found 
raised  an  implied  contract  that  the  United 
States  would  refund  to  the  importer  the 
amount  he  bad  paid  to  the  government. 
There  was  here  no  question  of  tort. 

In  United  States  v.  Great  Falls  Mfg.  Co. 
112  U.  &  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
S00,  it  was  held,  following  the  observation 
of  Mr.  Justice  Miller  in  Langford  v.  United 
Stales,  that  where  property  to  which  the 
United  States  asserts  no  title  was  taken  by 
their  officers  or  agents,  pursuant  to  an  act 
of  Congress,  as  private  property  for  public 
use,  there  was  an  implied  obligation  to  com- 
pensate the  owner,  which  might  be  enforced 
by  suit  in  the  court  of  claims. 

So,  too,  in  Hollister  v.  Benedict  <f  B.  Mfg. 
Co.  113  U.  S.  59,  28  L.  ed.  901,  6  Sup.  Ct. 
Rep.  717,  it  was  held  that  a  suit  might  be 
maintained  in  the  court  of  claims  to  recover 
for  the  use  of  a  patented  invention,  if  the 
right  of  the  patentee  were  acknowledged. 
To  the  same  effect  are  United  States  v.  Palm- 
er, 128  C.  S.  262,  32  L.  ed.  442,  9  Sup.  Ct. 
Rep.  104,  and  United  States  v.  Berdan  Fire- 
Arms  Mfg.  Co.  156  U.  S.  552,  39  L.  ed.  530, 
16  Sup.  Ct  Rep.  420. 


In  Medbury  t.  United  States,  173  U.  & 
492,  43  L.  ed.  779,  19  Sup.  Ct.  Rep.  503,  it 
was  held  the  court  of  claims  had  jurisdiction 
of  an  action  to  recover  an  excess  of  payment 
for  lands  within  the  limits  of  a  railroad 
grant  which  grant  was,  subsequent  to  the 
payment,  forfeited  by  act  of  Congress  fore 
nonconstruction  of  the  road.  J$ 
*  In  Swift  ii  U.  d  B.  Co.  v.  United  States,* 
111  U.  S.  22,  28  L.  ed.  341,  4  Sup.  Ct.  Rep. 
244,  the  same  right  was  treated  as  existing 
in  favor  of  a  party  who  sued  for  a  commis- 
sion upon  the  amount  of  certain  adhesive 
stamps  which  he  had  at  one  time  purchased 
for  his  own  use  from  the  Bureau  of  Internal 
Revenue.  See  also  United  States  v.  Laicson, 
101  U.  S.  164,  25  L.  ed.  860;  Mosby  v.  United 
States,  133  U.  S.  273,  33  L.  ed.  625,  10  Sup. 
Ct.  Rep.  327. 

2.  In  their  legal  aspect,  the  duties  exacted 
in  this  case  were  of  three  classes:  (1)  The 
duties  prescribed  by  General  Miles  under  or- 
der of  July  26,  1898,  which  merely  extended 
the  existing  regulations;  (2)  the  tariffs  of 
August  19,  1898,  and  February  1,  1899,  pre- 
scribed by  the  President  as  Commander  in 
Chief,  which  continued  in  effect  until  April 
11,  1899,  the  date  of  the  ratification  of  the 
treaty  and  the  cession  of  the  island  to  the 
United  States;  (3)  from  the  ratification  of 
the  treaty  to  May  1,  1900,  when  the  Foraker 
act  took  effect. 

There  can  be  no  doubt  with  respect  to  the 
first  two  of  these  classes,  namely,  the  exac- 
tion of  duties  under  the  war  power,  prior 
to  the  ratification  of  the  treaty  of  peace. 
While  it  is  true  the  treaty  of  peace  was 
signed  December  10,  1808,  it  did  not  take  ef- 
fect upon  individual  rights  until  there  was 
an  exchange  of  ratifications.  Haver  v.  Tak- 
er, 9  Wall.  32,  sub  nom.  Jecker  v.  Magee,  19 
L.  ed.  571.  Upon  the  occupation  of  the 
country  by  the  military  forces  of  the  United 
States  the  authority  of  the  Spanish  govern- 
ment was  superseded,  but  the  necessity  for 
a  revenue  did  not  cease.  The  government 
must  be  carried  on,  and  there  was  no  one  left 
to  administer  its  functions  but  the  military 
forces  of  the  United  States.  Money  is  requi- 
site for  that  purpose,  and  money  could  only 
be  raised  by  order  of  the  military  command- 
er. The  most  natural  method  was  by  the 
continuation  of  existing  duties.  In  adopt- 
ing this  method.  General  Miles  was  fully 
justified  by  the  laws  of  war.  The  doctrine 
upon  this  subject  is  thus  summed  up  by  Hal- 
ieck  in  his  work  on  Internationa]  Law  (vol. 
2,  page  444) :  "The  right  of  one  belligerent 
to  occupy  and  govern  the  territory  of  the 
enemy  while  in  its  military  possession  is 
one  of  the  incidents  of  war,  and  flows  di- 
rectly from  the  right  to  conquer.  We  there- 
fore do  not  look  to  the  Constitution  or  po- 
litical institutions  of  the  conqueror  for  au- 
thority to  establish  a  government  for  thejj 
territory  of  the  enemy  in  his  possession,  dur-  *» 
ing  its'military  occupation,  nor  for  the 
rules  by  which  the  powers  of  such  govern- 
ment are  regulated  and  limited.  Such  au- 
thority and  such  rules  are  derived  directly 
from  the  laws  of  war,  as  established  by  the 
usage  of  the  world  and  confirmed  by  the 
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writing!  of  publicists  and  decisions  of  courts, 
— in  fine,  from  the  law  of  nations.  .  .  . 
The  municipal  laws  of  a  conquered  territory 
or  the  laws  which  regulate  private  rights, 
continue  in  force  during  military  occupation, 
except  so  far  as  they  are  suspended  or 
changed  by  the  acts  of  the  conqueror.  .  .  . 
He,  nevertheless,  has  all  the  powers  of  a  de 
facto  government,  and  can  at  his  pleasure 
either  change  the  existing  laws  or  make  new 
ones." 

In  New  Orleans  v.  New  York  Mail  8.  S. 
Co.  20  Wall.  387,  393,  22  L.  ed.  354,  it  was 
said,  with  respect  to  the  powers  of  the  mili- 
tary government  over  the  city  of  New  Or- 
leans after  its  conquest,  that  it  had  "the  same 
power  and  rights  in  territory  held  by  con- 
quest as  if  the  territory  had  belonged  to  a 
foreign  country  and  had  been  subjugated 
in  a  foreign  war.  In  such  cases  the  conquer- 
ing power  has  the  right  to  displace  the  pre- 
existing authority,  and  to  assume  to  such  ex- 
tent as  it  may  deem  proper  the  exercise  by 
itself  of  all  the  powers  and  functions  of 
government.  It  may  appoint  all  the  neces- 
sary officers  and  clothe  them  with  designated 
powers,  larger  or  smaller,  according  to  its 
pleasure.  It  may  prescribe  the  revenues  to 
be  paid,  and  apply  them  to  its  own  use  or 
otherwise.  It  may  do  anything  necessary 
to  strengthen  itself  and  weaken  the  enemy. 
There  is  no  limit  to  the  powers  that  may  be 
exerted  in  such  cases,  save  those  which  are 
found  in  the  laws  and  usages  of  war.  These 
principles  have  the  sanction  of  all  publicists 
who  have  considered  the  subject."  See  also 
Thirty  Hogsheads  of  Sugar  v.  Boyle,  0 
Cranch,  101,  3  L.  ed.  701 ;  Fleming  v.  Page, 
0  How.  603,  13  L.  ed.  276;  American  Ins.  Co. 
v.  S56  Bales  of  Cotton,  1  Pet  611,  7  L.  ed. 
242. 

But  it  is  useless  to  multiply  citations  upon 
this  point,  since  the  authority  to  exact  simi- 
lar duties  was  fully  considered  and  affirmed 
by  this  court  in  Cross  v.  Harrison,  16  How. 
182,  14  L.  ed.  896.  This  case  involved  the 
validity  of  duties  exacted  by  the  military 
h  commander  of  California  upon  imports  from 
§  foreign  countries,  from  the  date  of  the  treaty 
•  of  peace,  February  3,  1848,  to*November  13, 
1849,  when  the  collector  of  customs  appointed 
by  the  President  entered  upon  the  the  duties 
of  his  office.  Prior  to  the  treaty  of  peace, 
and  from  August,  1847,  duties  had  been  ex- 
acted by  the  military  authorities,  the  va- 
lidity of  which  does  not  seem  to  have  been 
questioned.  Page  189,  L.  ed.  899:  "That 
war  tariff,  however,  was  abandoned  as  soon 
as  the  military  governor  had  received  from 
Washington  information  of  the  exchange  and 
ratification  of  the  treaty  with  Mexico,  and 
duties  were  afterwards  levied  in  conformity 
with  such  as  Congress  had  imposed  upon 
foreign  merchandise  imported  into  the  other 
ports  of  the  United  States,  Upper  California 
having  been  ceded  by  the  treaty  to  the  United 
States."  The  duties  were  held  to  have  been 
legally  exacted.  Speaking  of  the  duties  ex- 
acted before  the  treaty  of  peace,  Mr.  Justice 
Wayne  observed  (p.  190,  L.  ed.  900) :  "No 
one  can  doubt  that  these  orders  of  the  Presi- 
dent, and  the  action  of  our  army  and  navy 


commander  In  California,  in  conformity 
with  them,  was  according  to  the  law  of  arms 
and  the  right  of  conquest,  or  that  they  were 
operative  until  the  ratification  and  exchange 
of  a  treaty  of  peace.  Such  would  be  toe 
ease  upon  general  principles  in  respect  to 
war  and  peace  between  nations."  It  was 
further  held  that  the  right  to  collect  these 
duties  continued  from  the  date  of  the  treaty 
up  to  the  time  when  official  notice  of  its  rati* 
fl cation  and  exchange  were  received  in  Cali- 
fornia. Owing  to  the  fact  that  no  tele- 
graphic communication  existed  at  that  time, 
the  news  of  the  ratification  of  this  treaty 
did  not  reach  California  until  August  7, 
1848,  during  which  time  the  war  tariff  was 
continued.  The  question  does  not  arise  in 
this  case,  as  the  ratifications  of  the  treaty 
appear  to  have  been  known  as  soon  as  they 
were  exchanged. 

The  court  further  held  in  Cross  v.  Harrison 
that  the  right  of  the  military  commander 
to  exact  the  duties  prescribed  by  the  tariff 
laws  of  the  United  States  continued  until 
a  collector  of  customs  had  been  appointed. 
Said  the  court:  "The  government,  of  which 
Colonel  Mason  was  the  executive,  had  its 
origin  in  the  lawful  exercise  of  a  belligerent 
right  over  a  conquered  territory.  It  had 
been  instituted  during  the  war  by  the  com- 
mand of  the  President  of  the  United  States.  3 
It  was  the  government  when  the  territory  p 
was  ceded  as  a  conquest,  and  it  did*aot  cease, 
as  a  matter  of  course,  or  as  a  necessary  eon- 
sequence,  of  the  restoration  of  peace.  The 
President  might  have  dissolved  it  by  with- 
drawing the  army  and  navy  officers  who  ad- 
ministered it,  but  he  did  not  do  so.  Con- 
gress could  have  put  an  end  to  it,  but  that 
was  not  done.  The  right  inference  from  the 
inaction  of  both  is  that  it  was  meant  to  be 
continued  until  it  had  been  legislatively 
changed.  .  .  .  We  thnk  it  was  con- 
tinued over  a  ceded  conquest,  without  any 
violation  of  the  Constitution  or  laws  of  the 
United  States,  and  that,  until  Congress  leg- 
islated for  it,  the  duties  upon  foreign  goods 
imported  into  San  Francisco  were  legally  de- 
manded and  lawfully  received  by  Mr.  Har- 
rison, the  collector  of  the  port,  who  received 
his  appointment,  according  to  instructions 
from  Washington,  from  Governor  Mason." 

Upon  this  point  that  case  differs  from  the 
one  under  consideration  only  in  the  particu- 
lar that  the  duties  were  levied  in  Cross  v. 
Harrison  upon  goods  imported  from  foreign 
countries  into  California,  while  in  the  pres- 
ent case  they  were  imported  from  New  York, 
a  port  of  the  conquering  country.  This, 
however,  is  quite  immaterial.  The  United 
States  and  Porto  Rico  were  still  foreign 
countries  with  respect  to  each  other,  and 
the  same  right  which  authorized  us  to  exact 
duties  upon  merchandise  imported  from 
Porto  Rico  to  the  United  States  authorized 
the  military  commander  in  Porto  Rico  to  ex- 
act duties  upon  goods  imported  into  that  is- 
land from  the  United  States.  The  fact  that, 
notwithstanding  the  military  occupation  of 
the  United  States,  Porto  Rico  remained  a 
foreign  country  within  the  revenue  laws,  is 
established  by  the  case  of  Fleming  T.  Page, 
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9  How.  603,  13  L.  ed.  276,  in  which  we  held 
that  the  capture  and  occupation  of  a  Mexi- 
can port  during  our  war  with  that  country 
did  not  make  it  a  part  of  the  United  States, 
and  that  it  still  remained  a  foreign  country 
within  the  meaning  of  the  revenue  laws.  The 
right  to  exact  duties  upon  goods  imported 
into  Porto  Rico  from  New  York  arises  from 
the  fact  that  New  York  was  still  a  foreign 
country  with  respect  to  Porto  Rico,  and  from 
the  correlative  right  to  exact  at  New  York 
duties  upon  merchandise  imported  from  that 
■  bland. 

j  3.  Different  considerations  apply  with  re- 
spect to  duties  levied'after  the  ratification 
of  the  treaty  and  the  cession  of  the  island  to 
the  United  States.  Porto  Rico  then  ceased 
to  be  a  foreign  country,  and,  as  we  have  just 
held  in  Do  Lima  v.  Bidwell,  the  right  of  the 
collector  of  New  York  to  exact  duties  upon 
imports  from  that  island  ceased  with  the  ex- 
change of  ratifications.  We  have  no 
doubt,  however,  that,  from  the  necessities  of 
the  case,  the  right  to  administer  the  govern- 
ment of  Porto  Rico  continued  in  the  military 
commander  after  the  ratification  of  the  trea- 
ty and  until  further  action  by  Congress. 
Cross  v.  Harrison,  16  How.  182,  14  L.  ed. 
896.  At  the  same  time,  while  the  right  to 
administer  the  government  continued,  the 
conclusion  of«the  treaty  of  peace  and  the  ces- 
sion of  the  island  to  the  United  Staes  were 
not  without  their  significance.  By  that  act 
Porto  Rico  ceased  to  be  a  foreign  country, 
and  the  right  to  collect  duties  upon  imports 
from  that  island  ceased.  We  think  the  cor- 
relative right  to  exact  duties  upon  importa- 
tions from  New  York  to  Porto  Rico  also 
ceased.  The  spirit  as  well  as  the  letter  of 
the  tariff  laws  admits  of  duties  being  levied 

ST  a  military  commander  only  upon  importa- 
ons  from  foreign  countries;  and,  while  his 
power  is  necessarily  despotic,  this  must  be 
understood  rather  in  an  administrative  than 
in  a  legislative  sense.  While  in  legislating 
for  a  conquered  country  he  may  disregard 
the  laws  of  that  country,  he  is  not  wholly 
above  the  laws  of  his  own.  For  instance,  it 
is  clear  that,  while  a  military  commander 
during  the  Civil  War  was  in  the  occupation 
of  a  southern  port  he  could  impose  duties 
upon  merchandise  arriving  from  abroad,  it 
would  hardly  be  contended  that  he  could  al- 


from  ports  of  his  own  country.  His  power 
to  administer  would  be  absolute,  but  his 
power  to  legislate  would  not  be  without  cer- 
tain restrictions, — in  other  words,  they 
would  not  extend  beyond  the  necessities  of 
the  case.  Thus,  in  the  case  of  The  Admit- 
tance [Jecher  v.  Montgomery,  13  How.  498, 
14  L.  ed.  240)  it  was  held  that  neither  tho 
President  nor  the  military  commander  could 
establish  a  court  of  prize  competent  to  take 
Jurisdiction  of  a  case  of  capture,  whose  judg- 
ments would  be  conclusive  in  other  admiral- 
ty courts.  It  was  said  that  the  courts  es- 
tablished in  Mexico  during  the  war  "were 
nothing  more  than  the  agents  of  the  military 
power,  to'assist  it  in  preserving  order  in  the 
conquered  territory,  and  to  protect  the  in- 
habitants in  their  persons  and  property, 


white  It  was  occupied  by  the  American  i  

They  were  subject  to  the  military  power,  and 
their  decisions  under  its  control,  whenever 
the  commanding  officer  thought  proper  to  in- 
terfere. They  were  not  courts  of  the  United 
States,  and  had  no  right  to  adjudicate  upon 
a  question  of  prize  or  no  prize,"  although 
Congress,  in  the  exercise  of  its  general  au- 
thority in  relation  to  the  national  courts, 
would  have  power  to  validate  their  action. 
The  Orapeshot,  9  Wall.  129,  133,  sub  nom. 
The  Orapethot  v.  Watlerstein,  19  L.  ed.  651, 
663. 

So,  too,  in  Mitchell  v.  Harmony,  18  How. 
115, 14  L.  ed.  75,  it  was  held  that,  where  the 
plaintiff  entered  Mexico  during  the  war  with 
that  country,  under  a  permission  of  the  com- 
mander to  trade  with  the  enemy  and  under 
the  sanction  of  the  executive  power  of  the 
United  States,  his  property  was  not  liable  to 
seizure  by  law  for  such  trading,  and  that  the 
officer  directing  the  seizure  was  liable  to  an 
action  for  the  value  of  the  property  taken. 
To  the  same  effect  is  Uostyn  v.  Fabrigas, 
1  Cowp.  180. 

In  Raymond  v.  Thomas,  91  U.  S.  712,  23 
L.  ed.  434,  a  special  order,  by  the  officer  in 
command  of  the  forces  in  the  state  of  South 
Carolina,  annulling  a  decree  rendered  by  a 
court  of  chancery  in  that  state,  was  held  to 
be  void.  In  delivering  the  opinion  Mr.  Jus- 
tice Swayne  observed:  "Whether  Congress 
could  have  conferred  the  power  to  do  such 
an  act  is  a  question  we  are  not  called  upon 
to  consider.  It  is  an  unbending  rule  of  law, 
that  the  exercise  of  military  power,  where  tho 
rights  of  the  citizen  are  concerned,  shall 
never  be  pushed  beyond  what  the  exigency 
requires." 

Without  questioning  at  all  the  original 
validity  of  the  order  imposing  duties  upon 
goods  imported  into  Porto  Rico  from  foreign 
countries,  we  think  the  proper  construction 
of  that  order  is  that  it  ceased  to  apply  to 
goods  imported  from  the  United  States  from 
the  moment  the  United  States  ceased  to  be  a 
foreign  country  with  respect  to  Porto  Rico, 
and  that,  until  Congress  otherwise  constitu- 
tionally directed,  such  merchandise  was  en- 
titled to  free  entry. 

An  unlimited  power  on  the  part  of  tho 
Commander  in  Chief  to  exact  duties  uponS 
imports  from  the  states  might  have  placed** 


so  impose  duties  upon  merchandise  arriving  'Porto  Rico  in  a  most  embarrassing  situation. 


The  ratification  of  the  treaty  and  the  ces- 
sion of  the  island  to  us  severed  her  connec- 
tion with  Spain,  of  which  the  island  was  no 
longer  a  colony,  and  with  respect  to  which 
she  had  become  a  foreign  country.  The  wall 
of  the  Spanish  tariff  was  raised  against  her 
exports,  the  wall  of  the  military  tariff 
against  her  imports,  from  the  mother  coun- 
try. She  received  no  compensation  from  her 
new  relations  with  the  United  States.  If 
her  exports,  upon  arriving  there,  were  still 
subject  to  the  same  duties  as  merchandise 
arriving  from  other  foreign  countries,  while 
her  imports  from  the  United  States  were  sub- 
jected to  duties  prescribed  by  the  Command- 
er in  Chief,  she  would  be  placed  in  a  posi- 
tion of  practical  isolation,  which  could  not 
fail  to  be  disastrous  to  the  business  sad  fiV 
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nance*  of  an  Island.  It  had  no  manufac- 
tures or  markets  of  its  own,  and  was  de- 
pendent upon  the  markets  of  other  oountries 
for  the  sale  of  her  productions  of  coffee, 
sugar,  and  tobacco.  In  our  opinion  the  au- 
thority of  the  President  as  Commander  in 
Chief  to  exact  duties  upon  imports  from  the 
United  States  ceased  with  the  ratification  of 
the  treaty  of  peace,  and  her  right  to  the  free 
entry  of  goods  from  the  ports  of  the  United 
States  continued  until  Congress  should  con 
stitutionally  legislate  upon  the  subject. 

The  judgment  of  the  Circuit  Court  it 
therefore  reversed,  and  the  case  remanded  to 
that  court  for  further  proceedings  in  conso- 
nance with  this  opinion. 

Mr.  Justice  White,  with  whom  concur 
Mr.  Justice  Gray,  Mr.  Justice  Shir  as  and 
Mr.  Justice  McKextna,  dissenting: 

The  question  involved  in  this  case  is  the 
validity  of  certain  impost  duties  laid  on 
goods  coming  from  the  United  States  into 
Porto  Rico  under  the  tariff  imposed  by  the 
military  commander  and  under  tariffs  pro- 
claimed by  the  President  as  Commander  in 
Chief.  The  duties  collected  prior  to  the  rati- 
fication of  the  treaty  of  peace  are  now  de- 
cided to  have  been  valid;  those  collected  af- 
£  ter  the  ratification  of  the  treaty  are  decided 
2j  to  have  been  unlawfully  imposed,  upon  the 
*  doctrine  announced  in  the 'ease  of  De  Lima 
v.  Bidwell,  just  previously  decided,  181  U. 
S.  — ,  ante,  743, 21  Sup.  Ct.  Rep.  743.  I  con- 
cur in  so  far  as  it  is  held  that  the  duties 
collected  prior  to  the  ratification  were  val- 
idly collected,  but  dissent  in  so  far  as  it  is 
decided  that  the  duties  collected  after  the 
ratification  were  illegal.  I  might  content 
myself  with  referring  to  the  dissent  in  the 
De  Lima  Cote  as  expressing  the  grounds 
which  prevent  me  from  concurring  in  this 
case;  but  the  importance  of  the  subject  and 
the  grave  consequences  which  I  think  are  to 
be  entailed  by  the  decision  now  announced 
lead  me  to  refer  to  some  additional  consid- 
erations. 

As  a  prelude  to  doing  so,  however,  let  me 
briefly  risumi  the  propositions  which  seem 
to  me  to  have  been  hitherto  established. 

1.  There  is  a  non  sequitur  involved  in  stat- 
ing that  the  question  is  whether  Porto  Rico 
was  a  foreign  country  within  the  meaning 
of  the  tariff  law*,  and  then  discussing,  not 
the  question  thus  stated,  but  a  different  sub- 
ject ;  that  is,  whether  the  territory  ceded  by 
the  treaty  with  Spain  came  under  the  sover- 
eignty of  the  United  States  by  the  effect  of 
the  cession. 

2.  And  the  confusion  which  arises  from 
stating  one  question  and  then  analyzing  and 
expressing  opinions  on  another  and  differ- 
ent one  is  additionally  demonstrated  when 
it  is  considered  that  most  of  the  authorities 
now  relied  upon  in  relation  to  the  extension 
of  the  sovereignty  of  the  United  States  over 
territory  were  cited  to  the  court  in  Fleming 
v.  Page,  to  establish  that  the  dominancy  of 
the  sovereignty  of  the  United  States  over  a 
territory  was  the  proper  test  by  which  to  de- 
termine whether,  under  all  circumstances, 
the  revenue  laws  of  the  United  States  were 


applicable,  and  the  court  decided  adversely 
to  such  contention.  Fleming  v.  Page,  9  How. 
003,  13  L.  ed.  276. 

3.  As  the  treaty  with  Spain  provided 
"that  the  civil  rights  and  political  status  of 
the  native  inhabitants  should  be  determined 
by  Congress,"  in  reason  this  provision  should 
not  be  controlled  by  conclusions  deduced 
from  treaties  made  by  the  United  States  in 
the  past  with  other  countries,  which  did  not 
contain  such  a  provision,  but  expressly  stip- 
ulated to  the  contrary. 

4.  In  view  of  the  terms  of  the  treaty  with 
Spain,  to  hold  that  the  status  of  the  ceded 
territory  as  previously  existing  was  »P*°JJ 
faeto  changed,  within  the  meaning  of  theot 
tariff  laws  of  the*  United  States,  without  ac-* 
tion  by  Congress,  is  to  deprive  that  body  of 
the  rights  which  the  stipulations  of  the 
treaty  sedulously  sought  to  preserve. 

5.  Even  ignoring  the  terms  of  the  treaty, 
the  conclusion  that  the  status  of  the  ceded 
territory,  within  the  meaning  of  the  tariff 
laws,  was  changed  by  the  treaty  before  Con- 
gress could  act  on  the  subject,  can  only  be 
upheld  by  disregarding  the  opinion  of  the 
court  expressed  by  Mr.  Chief  Justice  Taney 
in  Fleming  v.  Page,  and  treating  the  im- 
portant declarations  on  this  subject  by  him 
in  that  case  as  mere  dicta. 

6.  The  result,  also,  cannot  be  supported 
without  a  misconception  of  the  case  of  Cross 
v.  Harrison,  since  that  decision  enforced  the 
payment  of  a  tariff  duty  levied,  after  the 
ratification  of  the  treaty  with  Mexico,  at  a 
different  rate  from  that  imposed  by  the  ex- 
isting tariff  laws  of  the  United  States,  and 
since,  moreover,  that  case  can  only  be  har- 
moniously interpreted  by  recalling  the  fact 
that  several  months  after  the  notification  of 
the  ratification  of  the  treaty  with  Mexico 
was  received  in  California  the  President  or- 
dered the  tariff  laws  of  the  United  States  to 
be  enforced  in  California,  and  this  authority 
may  well  have  been  treated  as  not  only  a 
direction  for  the  future,  but  as  a  ratification 
of  the  act  of  the  military  officials  in  enforc- 
ing the  tariff  laws  of  the  United  States  after 
they  had  learned  of  the  ratification  of  the 
treaty. 

7.  In  no  single  case  from  the  foundation 
of  the  government  except,  if  it  can  be  called 
an  exception,  in  the  brief  period  prior  to  the 
President's  order  enforcing  the  tariff  laws 
in  California,  as  above  stated,  have  the  reve- 
nue laws  of  the  United  States  been  enforced 
in  acquired  territory  without  the  action  of 
the  President  or  the  consent  of  Congress, 
express  or  implied. 

8.  The  rule  of  the  immediate  bringing,  by 
the  self-operating  force  of  a  treaty,  ceded 
territory  inside  of  the  line  of  the  tariff  lawa 
of  the  United  States,  denies  the  existence  of 
powers  which  the  Constitution  expressly  be- 
stows, overthrows  the  authority  conferred  on 
Congress  by  the  Constitution,  and  is  impos- 
sible of  execution. 

Having  thus  imperfectly  summarized  the  g 
propositions  which  are  more  lucidly  stated m 
in  the  dissent  in  the  De  Lima  Gate,  I*come* 
to  express  the  additional  thoughts  which 
have  been  previously  adverted  to. 
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Before  the  outbreak  of  the  war  with  Spain 
It  cannot  be  disputed  that  Porto  Rico  was  em- 
braced within  the  words  "foreign  country," 
as  used  in  the  tariff  laws.  Why  was  that 
island  so  embraced  without  specific  refer- 
ence to  it  in  such  laws!  is  the  question  which 
naturally  arises.  To  answer  this  question  it 
is  essential  to  determine  what  is  the  import 
of  the  words  "foreign  country,"  not  interna- 
tionally, but  within  the  meaning  of  the  tar- 
iff laws.  It  is  settled  that  the  power  of  Con- 
gress to  lay  an  impost  duty  does  not  give  the 
right  to  levy  such  a  duty  on  merchandise 
coming  from  one  part  of  the  United  States 
to  the  other.  Woodruff  v.  Parham,  8  Wall. 
123,  19  L.  ed.  382.  It  follows,  therefore, 
that  when,  in  the  exercise  of  its  power  to  lay 
impost  duties,  Congress  specifies  such  duties 
are  to  be  collected  on  merchandise  from  for- 
eign countries,  those  words  but  generically 
embody  the  declaration  of  Congress  that  it 
is  exerting  its  taxing  power  conformably  to 
the  Constitution;  that  is,  it  is  causing  the 
taxes  which  are  levied  to  be  applicable  to 
the  entire  area  to  which  they  may  be  ex- 
tended under  the  Constitution.  The  com- 
mand, then,  in  tariff  laws,  that  impost  du- 
ties when  laid  shall  be  collected  on  all  mer- 
chandise coming  from  "foreign  countries," 
is  but  a  provision  that  they  are  to  be  levied 
on  merchandise  arriving  from  countries 
which  are  not  a  part  of  the  United  States, 
within  the  meaning  of  the  tariff  law*,  and 
which  are  hence  subject  to  such  duties.  It 
must  follow  that,  as  long  as  a  locality  is  in 
a  position  where  it  is  subject  to  the  power 
of  Congress  to  levy  an  impost  tariff  duty  on 
merchandise  coming  from  that  country  into 
the  United  States,  such  country  must  be  a 
foreign  country  within  the  meaning  of  the 
tariff  hues.  Now,  this  court  has  just  de- 
cided in  Downes  v.  BidweU,  181  U.  S.  — , 
post,  770,  21  Bup.  Ct.  Rep.  770,  that,  de- 
spite the  treaty  of  cession,  Porto  Rico  re- 
mained in  a  position  where  Congress  could 
impose  a  tariff  duty  on  goods  coming  from 
that  island  into  the  United  States.  If,  how- 
ever, it  remained  in  that  position,  how  then 
can  it  be  now  declared  that  it  ceased  to  be  in 
that  relation  because  it  was  no  longer  for- 
e  eign  country  within  the  meaning  of  the  tar- 
3 iff  laws?  But,  it  is  said,  although  when  the 
•  treaty  was  ratified  the'eountry  at  once  ceased 
to  be  foreign  within  the  meaning  of  the  tar- 
iff laws  it  yet  subsequently  became  foreign  for 
the  purpose  of  the  tariff  laws  when  the  act  of 
Congress  imposing  a  duty  on  goods  from 
Porto  Rico  took  effect.  To  what,  in  reason, 
does  this  proposition  eomef  In  my  opin- 
ion only  to  this :  Congress,  under  the  Consti- 
tution, may  not  impose  a  tariff  duty  on 
goods  brought  from  a  country  which  has 
ceased  to  be  foreign,  but,  although  a  country 
has  so  ceased  to  be  foreign  within  the  mean- 
ing of  the  tariff  laws,  nevertheless  Congress 
may  thereafter  cause  it  to  become  foreign 
within  such  intendment  by  levying  an  im- 
post upon  its  products  coming  into  the 
United  States.  This  is  but  to  say  an  act  of 
Congress  can  have  the  effect  of  changing  the 
status  of  a  territory  from  not  foreign  within 
the  meaning  of  the  tariff  laws  to  foreign 
21  S.  C— 49. 


within  such  meaning,  although  a  law  at- 
tempting to  so  do  would  be  plainly  in  viola- 
tion of  the  Constitution,  if  the  principle  an- 
nounced in  this  case  be  true,  that  the  treaty 
from  the  moment  of  its  ratification  by  its 
own  force  caused  the  ceded  territory  to  be 
no  longer  foreign  within  the  meaning  of  the 
tariff  laws. 

The  only  escape  my  mind  can  point  out 
from  this  deduction  is  to  say  that  territory 
which  has  become  domestic,  and  therefore 
ceases  to  be  foreign  within  the  meaning  of 
the  tariff  law,  can  yet  be  constitutionally 
treated  by  Congress  as  if  it  had  not  ceased 
to  be  foreign  and  had  not  become  domestic. 
But  this  would  expressly  overrule  Woodruff 
v.  Parham,  8  Wall.  123,  19  L.  ed.  382,  and 
cannot,  therefore,  be  the  rule  of  decision 
now  announced,  since  that  case  is  referred  to 
and  cited  approvingly  in  the  opinion  of  my 
brethren  who  dissent  in  the  Downes  Case, 
and  who  do  not  dissent  from  the  opinion  of 
the  court  now  announced. 

Passing  these  considerations,  it  is  impos- 
sible for  me  to  conceive  that  Porto  Rico 
ceased  to  be  subject  to  the  tariff  laws,  for 
the  reasons  fully  stated  by  me  in  my  con- 
curring opinion  in  Downes  v.  BidweU,  which 
need  not  be  reiterated.   But,  for  the  pur- 
poses of  this  case  and  arguendo  only,  let  me 
now  admit  that  the  treaty  incorporated 
Porto  Rico  into  the  United  States  despite  the 
provisions  which  were  contained  in  that  in-H 
strument.    Does  it  follow  that  such  terri-JJ 
tory  at  once  ceased  to  be  subject  to  thetariff* 
laws  before  Congress  had  the  time  to  actt 
I  am  constrained  to  think  not. 

The  power  to  originate  revenue  laws  is 
lodged  by  the  Constitution  in  the  House  of 
Representatives.  When  a  tariff  bill  is  drawn 
the  revenue  to  arise  from  it  must  depend 
upon  the  sum  of  the  articles  which  are  to  be 
imported  and  which  are  to  pay  the  duty  pro- 
vided in  the  law.  Let  me  illustrate  it:  Sup- 
pose a  tariff  law  is  so  adjusted  that  the 
greater  portion  of  the  revenue  which  it  seeks 
to  provide  is  drawn  from  a  few  articles  of 
general  consumption.  The  duties  to  be  paid 
on  these  articles,  when  imported,  will  there- 
fore largely  furnish  the  revenues  essential 
to  carry  on  the  government.  Suppose  a 
treaty  of  cession  which  embraces  territory 
producing  in  large  quantities  the  articles 
upon  which  the  existing  tariff  laws  mainly 
rely  for  revenue  to  sustain  the  government. 
If,  instantly,  on  the  ratification  of  the 
treaty,  before  Congress  can  remodel  or 
change  the  laws  so  as  to  provide  for  the  sup- 
port of  the  government,  the  articles  stated 
coming  into  the  United  States  from  the  coun- 
try in  Question  would  be  within  the  tariff 
line,  and  thereby  entitled  to  free  entry  into 
the  United  States,  what  would  become  of  the 
power  of  the  House  of  Representatives  and 
of  the  Congress  on  the  subject  of  revenue  as 
provided  in  the  Constitution?  It  may  be 
said  in  answer  to  this  suggestion  that  Con- 
gress could  make  the  change,  and  whilst  of 
course  a  brief  interval  of  disaster  would  en- 
sue, during  which  there  would  be  no  reve- 
nue, the  country  must  suffer  the  consequence* 
during  such  interval.    But  does  this  follow  t 
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Suppose  the  political  state  of  the  country 
should  be  such  that  there  was  a  difference  of 
opinion  as  to  the  policy  to  be  embodied  in  a 
tariff  law,  analogous  to  that  which  existed 
when  California  was  acquired  from  Mexico, 
where,  in  consequence  of  division  on  the  sub- 
ject of  the  slavery  question  between  the  dif- 
ferent branches  of  Congress.it  was  impossible 
to  enact  legislation  conferring  a  territorial 
government  upon  California,  what  would  be 
the  situation  then!  Look  at  it  practically 
from  another  point  of  view.  Certainly,  be- 
fore revenue  laws  can  be  made  operative  in 
a  district  or  country  it  is  essential  that  the 
« situation  be  taken  into  account,  for  the  pur- 
Jjpose  of  establishing  ports  of  entry,  collec- 
*  tion  districts,  and  the  necessary*  machinery 
to  enforce  them.  Of  course,  it  is  patent 
that  such  investigations  cannot  be  made' 
prior  to  acquisition.  But,  as  the  laws  im- 
mediately extend,  without  action  of  Con- 
gress, as  the  result  of  acquisition,  it  must 
follow  that  they  extend,  although  none  of  the 
means  and  instrumentalities  for  their  suc- 
cessful enforcement  can  possibly  be  devised 
until  the  acquisition  is  completed.  This 
must  be,  unless  it  be  held  that  there  is  pow- 
er in  the  government  of  the  United  States  to 
enter  a  foreign  country,  examine  its  situa- 
tion, and  enact  legislation  for  it  before  it  has 
passed  under  the  sovereignty  of  the  United 
States.  From  the  point  of  view  of  the 
United  States,  then,  it  seems  to  me  that  the 
doctrine  of  the  immediate  placing  of  the 
tariff  laws  outside  the  line  of  newly  ac- 
quired territory,  however  extreme  may  be 
the  opinion  entertained  of  the  doctrine  of 
immediate  incorporation,  is  inadmissible 
and  in  conflict  with  the  Constitution. 

Let  me  look  at  and  illustrate  it  from  the 
point  of  view  of  the  ceded  territory.  In  do- 
ing so  let  me  take  for  granted  the  accuracy 
of  suggestions  which  have  been  advanced  in 
argument.  It  is  said  that  the  public  reve- 
nues of  the  island  of  Porto  Rico,  except  only 
such  as  were  raised  by  a  burdensome  and 
complicated  excise  tax  on  incomes  and  busi- 
ness vocations,  had  always  been  chiefly  ob- 
tained by  duties  on  imports  and  exports; 
that  our  internal  revenue  laws,  if  applied  in 
the  island,  would  prove  oppressive  and  ruin- 
ous to  many  people  and  interests;  that  one 
of  the  staple  productions  of  the  island — coffee 
—had  always  been  protected  by  a  tariff  duty, 
whereas  under  our  tariff  laws  coffee  was  ad- 
mitted into  the  United  States  free  of  duty; 
that  there  was  no  system  of  direct  taxation 
of  property  in  operation  when  the  island 
was  ceded,  there  was  no  time  to  es- 
tablish one,  and  such  a  system,  more- 
over, would  have  entailed  upon  the  peo- 
ple burdens  incapable  of  being  borne.  I  can- 
not conceive  that  under  the  provisions  of  the 
Constitution  conferring  upon  Congress  the 
power  to  raise  revenue,  that  consequences 
such  as  would  flow  from  immediately  put- 
ting in  force  in  Porto  Rico  the  revenue  laws 
of  the  United  States  could  constitutionally  be 
brought  about  without  affording  to  the  Con- 
gress tlie  opportunity  to  adjust  the  revenue 
laws  of  the  United  States  to  meet  the  new 
situation. 


Oct.  Tmutco 

•  All  these  suggestions,  however,  it  is  ar-* 
gued,  but  refer  to  expediency,  and  are  enti- 
tled to  no  weight  as  against  the  theory  that, 
under  the  Constitution,  the  tariff  laws  of  the 
United  States  took  effect  of  their  own  force 
immediately  upon  the  cession.  But  this  is 
fallacious.  For,  if  it  be  demonstrated  that 
a  particular  result  cannot  be  accomplished 
without  destroying  the  revenue  power  con- 
ferred upon  Congress  by  the  Constitution, 
and  without  annihilating  the  conceded  au- 
thority of  the  government  in  other  respects, 
such  demonstration  shows  the  unsoundness 
of  the  argument  which  magnifies  the  results 
flowing  from  the  exercise  by  the  treaty-mak- 
ing power  of  its  authority  to  acquire,  to  the 
detriment  and  destruction  of  that  balanced 
and  limited  government  which  the  Constitu- 
tion called  into  being. 


(182  U.  S.  244) 

SAMUEL  DOWNES,  Doing  Business  under 
the  Firm  Name  of  S.  B.  Downes  4  Com- 
pany, Plff.  in  Err., 
v. 

GEORGE  R.  BID  WELL. 

Duties — importation  from  Porto  Rico — ter- 
ritory appurtenant  to  United  State* — 
meaning  of  "United  State*"  in  revenue 
laws — oeded  territory  not  incorporated 
into  United  States — conditions  in  treaty 
of  cession — power  of  United  States  to  ac- 
quire and  hold  territory  without  incor- 
porating it — places  subject  to  the  jurisdic- 
tion of  the  United  States — intent  of  Con- 
gress as  to  incorporating  new  territory — ■ 
application  of  United  States  Constitution 
to  new  territory — presumption  that  Con- 
gress will  obey  Constitution — extension  of 
civil  government  of  United  States  to  con- 
quered territory. 

1.  Jurisdiction  of  an  action  to  recover  back 
duties  exacted  under  tbe  Foraker  act  of 
April  12,  1900,  and  paid  under  protest,  upon 
goods  brought  from  Porto  Rico,  Is  given  to  a 
circuit  court  of  tbe  United  States  by  U.  K. 
Rev.  Stat.  |  629,  subd.  4,  vesting  it  with  Ju- 
risdiction "of  all  suits  at  law  or  equity  aris- 
ing under  any  act  providing  for  a  revenue 
from  Imports  or  tonnage,"  when  construed 
with  |  643,  providing  for  the  removal  frost 
state  courts  of  suits  against  a  revenue  offi- 
cer "on  account  of  any  act  done  under  color 
of  his  office,  or  of  any  such  revenue  law,  or 
on  account  of  any  right,  title,  or  authority 
claimed  by  such  officer  or  other  person  under 
any  such  law."  % 

2.  Tbe  Island  of  Porto  Rico  by  the  treaty  of 
cession  became  territory  appurtenant  to  the 
United  States,  but  not  a  part  of  the  United 
States,  within  the  revenue  clauses  of  the  Con- 
stitution, such  as  art.  1,  f  8,  requiring  duties, 
Imposts,  and  excises  to  be  uniform  "through- 
out the  United  States." 

8.  The  Imposition  of  duties  upon  Imports  from 
Porto  Rico  by  the  act  of  Congress  known  as 
the  Foraker  act,  approved  April  12,  1900  (81 
Stat,  at  L.  77,  chap.  191),  temporarily  pro- 
viding a  civil  government  and  revenues  for 
that  Island,  was  a  constitutional  exercise  of 
the  power  of  Congress. 

4.   Tbe  United  States,  within  the  meaning  of 
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the  clause  of  the  Constitution  (art.  1,  |  8)  re- 
quiring duties  to  be  uniform  "throughout  the 
United  States,"  as  In  the  other  phrase  re- 
specting commerce  "among  the  several 
states,"  must  be  understood  to  mean  the 
states  whose  people  united  to  form  the  Con- 
stitution and  such  as  have  since  been  ad- 
mitted to  the  Union  upon  an  equality  with 
them.    (Per  Mr.  Justice  Brown.] 

5.  An  alien  people  cannot  be  Incorporated  in- 
to the  United  States  by  the  treaty-making 
power  by  a  mere  cession,  without  the  express 
or  Implied  approval  of  Congress.  [Per  Just- 
ices White,  Shlras,  and  McKenna.] 

6.  Conditions  which  preclude  Incorporation 
into  the  United  States,  without  consent  of 
Congress,  of  territory  acquired  by  treaty,  may 
be  Inserted  In  the  treaty  of  cession  by  the 
treaty-making  power,  and  will  have  the  force 
of  the  law  of  the  land  If  the  treaty  be  not 
repudiated  by  Congress.  [Ter  Justices  White, 
Shlras,  and  McKenna.] 

7.  The  government  of  the  United  States  has 
the  power  to  acquire  and  bold  territory  with- 
out Immediately  Incorporating  it  Into  the 
United  States.  [Per  Justices  White,  Shlras, 
and  McKenna.] 

8.  Places  subject  to  the  jurisdiction  of  the 
United  States,  but  which  are  not  incorporated 
Into  it,  and  hence  are  not  within  ths  United 
8tatea  In  the  completest  sense  of  those  words, 
are  recognized  by  the  provision  of  U.  S. 
Const.  13th  Amend.,  prohibiting  slavery  with- 
in the  United  States  "or  any  place  subject  to 
their  jurisdiction."  [Per  Justices  White, 
Shlras,  and  McKenna.] 

9.  Incorporation  into  the  United  States  of  ter- 
ritory acquired  by  treaty  of  cession,  In  which 
there  are  conditions  against  the  Incorpora- 
tion of  the  territory  until  Congress  provides 
therefor,  will  not  take  place  until  In  the  wis- 
dom of  Congress  It  Is  deemed  that  the  ac- 
quired territory  has  reached  that  stats  where 
It  Is  proper  that  It  should  enter  Into  and  form 
a  part  of  the  American  family.  [Per  Just- 
Ices  White,  Shlras,  and  McKenna.] 

10.  The  treaty  with  Spain  by  which  Porto 
Rico  and  other  territory  was  ceded  to  the 
United  States,  and  by  article  0  of  which  It 
Is  declared  that  the  civil  rights  and  political 
status  of  the  native  inhabitants  therein  "shall 
be  determined  by  the  Congress,"  shows  an 
express  purpose,  not  only  to  leave  the  status 
of  the  territory  to  be  determined  by  Con- 
gress, but  to  prevent  the  treaty  from  operat- 
ing to  the  contrary.  [Per  Justices  White, 
Shlras,  and  McKenna.] 

11.  The  intention  of  Congress  that  Porto  Rico 
Is  not  to  be  Incorporated  into  the  United 
States,  for  the  present  at  least,  is  shown  by 
the  act  of  April  12,  1900  (31  Stat,  at  L.  77, 
chap.  101),  for  temporarily  providing  revenue 
and  a  civil  government  for  that  Island  and 
for  other  purposes.  [Per  Justices  White, 
Shlras,  and  McKenna.] 

12.  Provisions  of  the  Constitution  of  the  Unit- 
ed States  which  are  applicable  are  In  force 
in  Porto  Rico,  whether  the  Island  be  incor- 
porated into  the  United  States  or  not.  [Per 
Justices  White,  Shlras,  and  McKenna.] 

18.  Porto  Rico,  though  not  a  foreign  country 
In  an  international  sense,  since  It  was  subject 
to  the  sovereignty  of  and  was  owned  by  the 
United  States  after  the  treaty  of  cession,  con- 
tinued to  be  foreign  to  the  United  States  In 
a  domestic  sense,  because  It  had  not  been  In- 
corporated Into  the  United  States,  but  was 
merely  appurtenant  thereto  as  a  possession. 
[Per  Justices  White,  Shlras,  McKenna.  and 
Gray.] 


14.  It  most  be  presumed  that  the  legislative 
department  of  the  government,  which  within 
Its  lawful  sphere  Is  but  the  expression  of  the 
political  conscience  of  the  people  of  the  Unit- 
ed States,  will  be  faithful  to  its  duty  under 
the  Constitution,  and  therefore  will  terminate 
the  occupation  by  the  United  States  of  terri- 
tory which  has  been  temporarily  acquired, 
and  which  is  demonstrated  to  be  unfit  to  bt 
incorporated  Into  the  United  States,  if  it 
would  be  a  violation  of  duty  under  the  Con- 
stitution to  hold  it  permanently.  [Per  Just- 
lees  White,  Shlras,  and  McKenna.] 

IB.  The  civil  government  of  the  United  States 
cannot  extend  Immediately  and  of  Its  own 
force  over  territory  acquired  by  war,  even 
when  possession  is  confirmed  by  treaty,  but 
such  territory  must  necessarily,  In  the  first 
Instance,  be  governed  by  the  military  power 
under  the  control  of  the  President  as  Com- 
mander In  Chief,  nnttl  civil  government  Is  put 
in  operation  by  the  action  of  the  appropriate 
political  department,  at  audi  time  and  la 
such  degree  as  that  department  may  deter- 
mine.   [Per  Mr.  Justice  Gray.] 

16.  The  regulation  of  the  revenue  of  conquered 
territory,  even  after  the  treaty  of  cession,  re- 
mains with  the  executive  and  military  au- 
thority, in  the  absence  of  congressional  legis- 
lation.   [Per  Mr.  Justice  Gray.] 

17.  A  temporary  government  which  la  not  sub- 
ject to  all  the  restrictions  of  ths  Constitu- 
tion may  be  established  for  conquered  terri- 
tory by  Congress,  if  It  Is  not  ready  to  con- 
struct a  complete  government  for  such  terri- 
tory.   [Per  Mr.  Justice  Gray.] 

[No.  607.] 


Statement  by  Mr.  Justice  Brown i  * 
•This  was  an  action  begun  in  the  circuit* 
court  by  Downes,  doing  business  under  the 
Arm  name  of  S.  B.  Downes  &  Co.,  against  the 
collector  of  the  port  of  New  York,  to  recover 
back  duties  to  the  amount  of  $659.35  ex- 
acted and  paid  under  protest  upon  certain 
oranges  consigned  to  the  plaintiff  at  New 
York,  and  brought  thither  from  the  port  of 
San  Juan  in  the  island  of  Porto  Rico  dar- 
ing the  month  of  November,  1900,  after  the 
passage  of  the  not  temporarily  providing  a 
civil  government  and  revenues  for  the  island 
of  Porto  Rico,  known  as  the  Foraker  act. 

The  district  attorney  demurred  to  the  com- 
plaint for  the  want  of  jurisdiction  in  the 
court,  and  for  insufficiency  of  its  averments. 
The  demurrer  was  sustained,  and  the  com- 
plaint dismissed.  Whereupon  plaintiff  sued 
out  this  writ  of  error. 


Ueasre.  Frederic  B.  Goudert,  Ja» 
and  Paul  Fuller  for  plaintiff  in  error. 

Solicitor  General  Richards  and  Attor- 
ney General  Griggs  for  defendant  In  error. 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  sustain- 
ing a  demurrer  to  a  complaint  in  an  action 
to  recover  back  duties  paid  under  protest 
upon  importations  from  Porto  Rico  under 
the  Foraker  act.  Affirmed. 
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Oct.  Tbkm, 


Mr.  Justice  Brown  announced  the  conclu- 
sion and  judgment  of  the  court : 

This  case  involves  the  question  whether 
merchandise  brought  into  the  port  of  New 
York  from  Porto  Rico  since  the  passage  of 
Kthe  Foraker  act  is  exempt  from  duty,  not- 
5  withstanding  the  3d  section  of  that  act, 
•which  requires  the  payment  of  "15 •  per 
centum  of  the  duties  which  are  required  to 
be  levied,  collected,  and  paid  upon  like  ar- 
ticles of  merchandise  imported  from  foreign 
countries." 

1.  The  exception  to  the  jurisdiction  of  the 
court  is  not  well  taken.  By  Rev.  Stat.  8 
629,  subd.  4,  the  circuit  courts  are  vested 
with  jurisdiction  "of  all  suits  at  law  or  in 
equity  arising  under  any  act  providing  for 
revenue  from  imports  or  tonnage,''  irrespec- 
tive of  the  amount  involved.  This  section 
should  be  construed  in  connection  with  {  043, 
which  provides  for  the  removal  from  state 
courts  to  circuit  courts  of  the  United  States 
of  suits  against  revenue  officers  "on  account 
of  any  act  done  under  color  of  his  office,  or 
of  any  such  [revenue]  law,  or  on  account  of 
any  right,  title,  or  authority  claimed  by  such 
officer  or  other  person  under  any  such  law." 
Both  these  sections  are  token  from  the  act 
of  March  2,  1833  (4  Stat,  at  L.  632,  chap. 
67)  commonly  known  as  the  force  bill,  and 
are  evidently  intended  to  include  all  actions 
against  customs  officers  acting  nnder  color 
of  their  office.  While,  as  we  have  held  in 
De  Lima  v.  Bidwett,  181  U.  S.  — ,  ante, 
743,  21  Sup.  Ct.  Rep.  743,  actions  against 
the  collector  to  recover  back  duties  assessed 
upon  nonimportable  property  are  not  "cus- 
toms cases"  in  the  sense  of  the  administra- 
tive act,  they  are,  nevertheless,  actions  aris- 
ing under  an  act  to  provide  for  a  revenue 
from  imports,  in  the  sense  of  J  629,  since 
they  are  for  acts  done  by  a  collector  under 
color  of  his  office.  This  subdivision  of  {  629 
was  not  repealed  by  the  jurisdictional  act  of 
1875,  or  the  subsequent  act  of  August 
13,  1888,  since  these  acta  were  "not 
intended  to  interfere  with  the  prior  statutes 
conferring  jurisdiction  upon  the  circuit  or 
district  courts  in  special  oases  and  over  par- 
ticular subjects.  United  States  r.  Mooney, 
116  U.  8.  104,  107,  29  L.  ed.  6S0,  652,  6  Sup. 
Ct.  Rep.  304,  306.  See  also  Merohantt'  Ins. 
Co.  v.  Ritchie,  6  Wall.  641,  18  L.  ed.  640; 
Philadelphia  v.  The  GoUeotor,  6  Wall.  720, 
tub  nom.  Philadelphia  v.  Diehl,  18  L.  ed. 
614;  Bomthall  v.  The  Collector,  9  Wall.  660, 
tub  nom.  Bomthall  v.  Keary,  19  L.  ed.  660. 
As  the  case  "involves  the  construction  or  ap- 
plication of  the  Constitution,"  as  well  as  the 
constitutionality  of  a  law  of  the  United 
States,  the  writ  of  error  was  properly  sued 
out  from  this  court. 

2.  In  the  case  of  De  Lima  v.  Bidwell  just 
decided,  181  U.  S.  — ,  ante,  743,  21  Sup. 
Ct.  Rep.  743,  we  held  that,  upon  the  rati  flea - 

o  tion  of  the  treaty  of  peace  with  Spain,  Porto 
3  Rico  ceased  to  be  a  foreign  country,  and  be- 
*  came  a'territory  of  the  United  States,  and 
that  duties  were  no  longer  collectible  upon 
merchandise  brought  from  that  island.  We 
are  now  asked  to  hold  that  it  became  a  part 
of  the  United  States  within  that  provision 


of  the  Constitution  which  declares  that  "all 
duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States."  Art.  1, 
§  8.  If  I'orto  Rico  be  a  part  of  the  United 
States,  the  Foraker  act  imposing  duties  upon 
its  products  is  unconstitutional,  not  only  by 
reason  of  a  violation  of  the  uniformity 
clause,  but  because  by  9  9  "vessels  bound  to 
or  from  one  state"  cannot  "be  obliged  to  en- 
ter, clear,  or  pay  duties  in  another." 

The  case  also  involves  the  broader  ques- 
tion whether  the  revenue  clauses  of  the  Con- 
stitution extend  of  their  own  force  to  our 
newly  acquired  territories.  The  Constitution 
itself  does  not  answer  the  question.  Its  so- 
lution must  be  found  in  the  nature  of  the 
government  created  by  that  instrument,  in 
the  opinion  of  its  contemporaries,  in  the 
practical  construction  put  upon  it  by  Con- 
gress, and  in  the  decisions  of  this  court. 

The  Federal  government  was  created  in 
1777  by  the  union  of  thirteen  colonies  of 
Great  Britain  in  "certain  articles  of  confed- 
eration and  perpetual  union,"  the  first  one 
of  which  declared  that  "the  stile  of  this  con- 
federacy shall  be  the  United  States  of 
America."  Each  member  of  the  confederacy 
was  denominated  a  state.  Provision  was 
made  for  the  representation  of  each  state  by 
not  less  than  two  nor  more  than  seven  dels- 
gates;  but  no  mention  was  made  of  territo- 
ries or  other  lands,  except  in  article  11,  which 
authorized  the  admission  of  Canada,  upon 
its  "acceding  to  this  confederation,"  and  of 
other  colonies  if  such  admission  were  agreed 
to  by  nine  states.  At  this  time  several 
states  made  claims  to  large  tracts  of  land  in 
the  unsettled  west,  which  they  were  at  first 
indisposed  to  relinquish.  Disputes  over 
these  lands  became  so  acrid  as  nearly  to  de- 
feat the  confederacy,  before  it  was  fairly  put 
in  operation.  Several  of  the  states  refused 
to  ratify  the  articles,  because  the  convention 
had  taken  no  steps  to  settle  the  titles  to 
these  lands  upon  principles  of  equity  and 
sound  policy;  out  all  of  them,  through  fear 
of  being  accused  of  disloyalty,  finally  yielded' 
their  claims,  though  Maryland  held  out  un-M 
til  1781.  Most  of  these  states  in*  the  mean-* 
time  having  ceded  their  interests  in  these 
lands,  the  confederate  Congress,  in  1787,  cre- 
ated the  first  territorial  government  north- 
west of  the  Ohio  river,  provided  for  local 
self-government,  a  bill  of  rights,  a  represen- 
tation in  Congress  by  a  delegate,  who  should 
have  a  seat  "with  a  right  of  debating,  but 
not  of  voting,"  and  for  the  ultimate  forma- 
tion of  states  therefrom,  and  their  admission 
into  the  Union  on  an  equal  footing  with  the 
original  states. 

The  confederacy,  owing  to  well-known  his- 
torical reasons,  having  proven  a  failure,  a 
new  Constitution  was  formed  in  1787  by 
"the  people  of  the  United  States"  "for  the 
United  States  of  America,"  as  its  preamble 
declares.  All  legislative  powers  were  vested 
in  a  Congress  consisting  of  representatives 
from  the  several  states,  but  no  provision  was 
made  for  the  admission  of  delegates  from 
the  territories,  and  no  mention  was  made  of 
territories  as  separate  portions  of  the  Un- 
ion, except  that  Congress  was  empowered 
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"to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States." 
At  this  time  all  of  the  states  had  ceded  their 
unappropriated  lands  except  North  Carolina 
and  Georgia,  It  was  thought  by  Chief  Jus- 
tice Taney  in  the  Dred  Soott  Case,  19  How. 
393,  430,  15  L.  ed.  601,  713,  that  the  sole  ob- 
ject of  the  territorial  clause  was  "to  trans- 
fer to  the  new  government  the  property  then 
held  in  common  by  the  states,  and  to  give  to 
that  government  power  to  apply  it  to  the  ob- 
jects for  which  it  had  been  destined  by  mu- 
tual agreement  among  the  states  before 
their  league  was  dissolved;"  that  the  power 
"to  make  needful  rules  and  regulations  was 
not  intended  to  give  the  powers  of  sover- 
eignty, or  to  authorize  the  establishment  of 
territorial  governments, — in  short,  that 
these  words  were  used  in  a  proprietary,  and 
not  in  a  political,  sense.  But,  as  we  ob- 
served in  De  Lima  v.  Bidwell,  the  power  to 
establish  territorial  governments  has  been 
too  long  exercised  by  Congress  and  acqui- 
esced in  by  this  court  to  be  deemed  an  unset- 
tled question.  Indeed,  in  the  Dred  Soott 
Case  it  was  admitted  to  be  the  inevitable 
consequence  of  the  right  to  acquire  territory. 
h  It  is  sufficient  to  observe  in  relation  to 
§  these  three  fundamental  instruments,  that 
•  it  can  nowhere  be  inferred  that  the  •terri- 
tories were  considered  a  part  of  the  United 
States.  The  Constitution  was  created  by  the 
people  of  the  United  States,  as  a  union  of 
states,  to  be  governed  solely  by  representa- 
tives of  the  states;  and  even  the  provision 
relied  upon  here,  that  all  duties,  imposts, 
and  excises  shall  be  uniform  "throughout 
the  United  States,"  is  explained  by  subse- 
quent provisions  of  the  Constitution,  that 
no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state,"  and  "no  preference 
shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state 
over  those  of  another;  nor  shall  vessels 
bound  to  or  from  one  state  be  obliged  to  en- 
ter, clear,  or  pay  duties  in  another."  In 
short,  the  Constitution  deals  with  states, 
their  people,  and  their  representatives. 

The  13th  Amendment  to  the  Constitution, 
prohibiting  slavery  and  involuntary  servi- 
tude "within  the  United  States,  or  in  any 
place  subject  to  their  jurisdiction,"  is  also 
significant  as  showing  that  there  may  be 
places  within  the  jurisdiction  of  the  United 
States  that  are  no  part  of  the  Union.  To 
say  that  the  phraseology  of  this  amendment 
was  due  to  the  fact  that  it  was  intended  to 
prohibit  slavery  in  the  seceded  states,  under 
a  possible  interpretation  that  those  states 
were  no  longer  a  part  of  the  Union,  is  to  con- 
fess the  very  point  in  issue,  since  it  involves 
an  admission  that,  if  these  states  were  not  a 
part  of  the  Union,  they  were  still  subject  to 
the  jurisdiction  of  the  United  States. 

Upon  the  other  hand,  the  14th  Amend- 
ment, upon  the  subject  of  citizenship,  de- 
clares only  that  "all  persons  born  or  natural- 
ized in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the 
United  States,  and  of  the  state  wherein  they 
reside."  Here  there  is  a  limitation  to  per- 


son* born  or  naturalized  in  the  United 
States,  which  is  not  extended  to  persons  bora 
in  any  place  "subject  to  their  jurisdiction." 

The  question  of  the  legal  relations  be- 
tween the  states  and  the  newly  acquired  ter- 
ritories first  became  the  subject  of  publie 
discussion  in  connection  with  the  purchase 
of  Louisiana  in  1803.  This  purchase  arose 
primarily  from  the  fixed  policy  of  Spain  to 
exclude  all  foreign  commerce  from  the  Mis- 
sissippi. This  restriction  became  intolerable 
to  the  large  number  of  immigrants  who  were« 
leaving  the  eastern  states  to  settle  in  the  fer-Jj 
tile*vaUey  of  that  river  and  its  tributaries.* 
After  several  futile  attempts  to  secure  the 
free  navigation  of  that  river  by  treaty,  ad- 
vantage was  taken  of  the  exhaustion  of 
Spain  in  her  war  with  France,  and  a  provi- 
sion inserted  in  the  treaty  of  October  27, 
1795,  by  which  the  Mississippi  river  wa» 
opened  to  the  commerce  of  the  United  States. 
8  Stat,  at  L.  138,  140,  art.  4.  In  October, 
1800,  by  the  secret  treaty  of  San  Ildefonso, 
Spain  retroceded  to  France  the  territory  of 
Louisiana.  This  treaty  created  such  a  fer- 
ment in  this  country  that  James  Monroe  was 
sent  as  minister  extraordinary  with  discre- 
tionary powers  to  co-operate  with  Living- 
ston, then  minister  to  France,  in  the  pur- 
chase of  New  Orleans,  for  which  Congress 
appropriated  $2,000,000.  To  the  surprise  of 
the  negotiators,  Bonaparte  invited  them  to 
make  an  offer  for  the  whole  of  Louisiana  at 
a  price  finally  fixed  at  $15,000,000.  It  is 
well  known  that  Mr.  Jefferson  entertained 
grave  doubts  as  to  his  power  to  make  the 
purchase,  or,  rather,  as  to  his  Tight  to  annex 
the  territory  and  make  it  part  of  the  United 
States,  and  had  instructed  Mr.  Livingston  to 
make  no  agreement  to  that  effect  in  the 
treaty,  as  he  believed  it  could  not  be  legally 
done.  Owing  to  a  new  war  between  England 
and  France  being  upon  the  point  of  breaking 
out,  there  was  need  for  haste  in  the  negotia- 
tions, and  Mr.  Livingston  took  the  respon- 
sibility of  disobeying  his  instructions,  and, 
probably  owing  to  the  insistence  of  Bona- 
parte, consented  to  the  3d  article  of  the 
treaty,  which  provided  that  "the  inhabitants 
of  the  ceded  territory  shall  be  incorporated 
in  the  Union  of  the  United  States,  and  ad- 
mitted as  soon  as  possible,  according  to  the 
principles  of  the  Federal  Constitution,  to  the 
enjoyment  of  all  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States; 
and  in  the  meantime  they  shall  be  main- 
tained and  protected  in  the  free  enjoyment 
of  their  liberty,  property,  and  the  religion 
which  they  profess.''  [8  Stat,  at  L.  202.} 
This  evidently  committed  the  government  to 
the  ultimate,  but  not  to  the  immediate,  ad- 
mission of  Louisiana  as  a  state,  and  post- 
poned its  incorporation  into  the  Union  to  the 
pleasure  of  Congress.  In  regard  to  this,  Mr. 
Jefferson,  in  a  letter  to  Senator  Breckin- 
ridge of  Kentucky,  of  August  12,  1803,  used 
the  following  language:  "This  treaty  must,g 
of  course,  be  laid  before  both  Houses,  be-e» 
cause'both  have  important  functions  to  ex-* 
ercise  respecting  it.  They,  I  presume,  will 
see  their  duty  to  their  country  in  ratifying 
and  paying  for  it,  so  as  to  secure  a  good. 


Digitized  by 


Google 


774 


21  SUPREME  COURT  REPORTER. 


Oct.  Tbrk, 


which  would  otherwise  probably  be  never 
■gain  in  their  power.  But  I  suppose  they 
must  then  appeal  to  the  nation  for  an  addi- 
tional article  to  the  Constitution  approving 
and  confirming  an  act  which  the  nation  had 
not  previously  authorized.  The  Constitu- 
tion has  made  no  provision  for  holding  for- 
eign territory,  still  less  for  incorporating 
foreign  nations  into  our  Union.  The  Execu- 
tive, in  seizing  the  fugitive  occurrence  which 
so  much  advances  the  good  of  our  country, 
have  done  an  act  beyond  the  Constitution." 

To  cover  the  questions  raised  by  this  pur- 
chase Mr.  Jefferson  prepared  two  amend- 
ments to  the  Constitution,  the  first  of  which 
declared  that  "the  province  of  Louisiana  is 
incorporated  with  the  United  States  and 
made  part  thereof;"  and  the  second  of  which 
was  couched  in  a  little  different  language, 
viz.:  "Louisiana,  as  ceded  by  France  to  the 
United  States,  is  made  a  part  of  the  United 
States.  Its  white  inhabitants  shall  be  citi- 
zens, and  stand,  as  to  their  rights  and  obli- 
gations, on  the  same  footing  as  other  citizens 
in  analogous  situations."  But  by  the  time 
Congress  assembled,  October  17,  1803,  either 
the  argument  of  his  friends  or  the  pressing 
necessity  of  the  situation  seems  to  have  dis- 
pelled his  doubts  regarding  his  power  under 
the  Constitution,  since  in  his  message  to 
Congress  he  referred  the  whole  matter  to 
that  body,  saying  that  "with  the  wisdom  of 
Congress  it  will  rest  to  take  those  ulterior 
measures  which  may  be  necessary  for  the 
immediate  occupation  and  temporary  gov- 
ernment of  the  country;  for  its  incorpora- 
tion into  the  Union."  Jefferson's  Writings, 
vol.  8,  p.  2C0. 

The  raising  of  money  to  provide  for  the 
purchase  of  this  territory,  and  the  act  pro- 
Tiding  a  civil  government,  gave  rise  to  an 
animated  debate  in  Congress,  in  which  two 
questions  were  prominently  presented: 
First,  whether  the  provision  for  the  ultimate 
incorporation  of  Louisiana  into  the  Union 
was  constitutional ;  and,  second,  whether  the 
7th  article  of  the  treaty  admitting  the  ships 
of  Spain  and  France  for  the  next  twelve 
years  "into  the  ports  of  New  Orleans,  and  in 
«  all  other  legal  ports  of  entry  within  the  ced- 
jj*d  territory,  in  the  same  manner  as  the  ships 
•  of* the  United  States  coming  directly  from 
France  or  Spain,  or  any  of  their  colonies, 
without  being  subject  to  any  other  or  great- 
er duty  on  merchandise  or  other  or  greater 
tonnage  than  that  paid  by  the  citizens  of  the 
United  States"  [8  Stat,  at  L.  204],  was  an 
unlawful  discrimination  in  favor  of  those 
ports  and  an  infringement  upon  art.  1,  §  9, 
of  the  Constitution,  that  no  preference  shall 
be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those 
of  another."  This  article  of  the  treaty  con- 
tained the  further  stipulation  that  "during 
the  space  of  time  above  mentioned  no  other 
nation  shall  have  a  right  to  the  same  privi- 
leges in  the  ports  of  the  ceded  territory; 
.  .  .  and  it  is  well  understood  that  the 
object  of  the  above  article  is  to  favor  the 
manufactures,  commerce,  freight,  and  navi- 
gation of  France  and  Spain." 
It  is  unnecessary  to  enter  into  the  details 


of  this  debate.  The  arguments  of  individual 
legislators  are  no  proper  subject  for  judicial 
comment.  They  are  so  often  influenced  by 
personal  or  political  considerations,  or  by 
the  assumed  necessities  of  the  situation,  that 
they  can  hardly  be  considered  even  as  the 
deliberate  views  of  the  persons  who  make 
them,  much  less  as  dictating  the  construction 
to  be  put  upon  the  Constitution  by  the 
courts.  United  States  v.  Union  P.  R.  Co.  91 
U.  S.  72,  79,  23  L.  ed.  224,  228.  Suffice  it  to 
say  that  the  administration  party  took  the 
ground  that,  under  the  constitutional  power 
to  make  treaties,  there  was  ample  power  to 
acquire  territory,  and  to  hold  and  govern  it 
under  laws  to  be  passed  by  Congress;  and 
that  as  Louisiana  was  incorporated  into  the 
Union  as  a  territory,  and  not  as  a  state,  a 
stipulation  for  citizenship  became  necessary; 
that  as  a  state  they  would  not  have  needed 
a  stipulation  for  the  safety  of  their  liberty, 
property,  and  religion,  but  as  territory  this 
stipulation  would  govern  and  restrain  the 
undefined  powers  of  Congress  to  "make  rules 
and  regulations"  for  territories.  The  Fed* 
eralists  admitted  the  power  of  Congress  to 
acquire  and  hold  territory,  but  denied  its 
power  to  incorporate  it  into  the  Union  under 
the  Constitution  as  it  then  stood. 

They  also  attacked  the  7th  article  of  the 
treaty,  discriminating  in  favor  of  French 
and  Spanish  ships,  as  a  distinct  violation  oto 
the  Constitution  against  preference  beingR 
given  to  the'ports  of  one  state  over  those  of* 
another.  The  administration  party,  through 
Mr.  Elliott  of  Vermont,  replied  to  this  that 
"the  states,  as  such,  were  equal  and  intended 
to  preserve  that  equality;  and  the  provision 
of  the  Constitution  alluded  to  was  calculat- 
ed to  prevent  Congress  from  making  any 
odious  discrimination  or  distinctions  be- 
tween particular  states.  It  was  not  contem- 
plated that  this  provision  would  have  appli- 
cation to  colonial  or  territorial  acquisi- 
tions." Said  Mr.  Nicholson  of  Maryland, 
speaking  for  the  administration:  "It  [Lou- 
isiana] is  in  the  nature  of  a  colony  whose 
commerce  may  be  regulated  without  any  ref- 
erence to  the  Constitution.  Had  it  been  the 
island  of  Cuba  which  was  ceded  to  us,  under 
a  similar  condition  of  admitting  French  and 
Spanish  vessels  for  a  limited  time  into  Hava- 
na, could  it  possibly  have  been  contended 
that  this  would  be  giving  a  preference  to  the 
ports  of  one  state  over  those  of  another,  or 
that  the  uniformity  of  duties,  imposts,  and 
excises  throughout  the  United  States  would 
have  been  destroyed?  And  because  Louisi- 
ana lies  adjacent  to  our  own  territory  is  it 
to  be  viewed  in  a  different  light!" 

As  a  sequence  to  this  debate  two  bills 
were  passed,  one  October  31,  1803  (2  Stat, 
at  L.  245,  chap.  1),  authorizing  the  Presi- 
dent to  take  possession  of  the  territory  and 
to  continue  the  existing  government,  and  the 
other  November  10,  1803  (2  Stat,  at  L.  245, 
chap.  2),  making  provision  for  the  payment 
of  the  purchase  price.  These  acts  continued 
in  force  until  March  20,  1804,  when  a  new 
act  was  passed  providing  for  a  temporary 
government  (2  Stat,  at  L.  283,  chap.  38), 
and  vesting  all  legislative  powers  in  a  gov- 
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ernor  and  legislative  council,  to  be  appointed 
by  the  President.  These  statutes  may  be 
taken  as  expressing  the  views  of  Congress, 
first,  that  territory  may  be  lawfully  acquired 
by  treaty,  with  a  provision  for  its  ultimate 
incorporation  into  the  Union;  and,  second, 
that  a  discrimination  in  favor  of  certain  for- 
eign vessels  trading  with  the  ports  of  a 
newly  acquired  territory  is  no  violation  of 
that  clause  of  the  Constitution  (art.  1,  J  9) 
that  declares  that  no  preference  shall  be 
given  to  the  ports  of  one  state  over  those  of 
another.  It  is  evident  that  the  constitution- 
ality of  this  discrimination  can  only  be  sup- 
ported upon  the  theory  that  ports  of  terri- 
« tories  are  not  ports  of  state  within  the  mean- 
er big  of  the  Constitution. 
*  *  The  same  construction  was  adhered  to  in 
the  treaty  with  Spain  for  the  purchase  of 
Elorida  (8  Stat,  at  L.  252)  the  6th  article 
of  which  provided  that  the  inhabitants 
should  "be  incorporated  into  tiie  Union  of 
the  United  States,  as  soon  as  may  be  consist- 
ent with  the  principles  of  the  Federal  Con- 
stitution;" and  the  15th  article  of  which 
agreed  that  Spanish  vessels  coming  directly 
from  Spanish  ports  and  laden  with  produc- 
tions of  Spanish  growth  or  manufacture 
should  be  admitted,  for  the  term  of  twelve 
years,  to  the  ports  of  Pensacola  and  St.  Au- 
gustine "without  paying  other  or  higher  du- 
ties on  their  cargoes,  or  of  tonnage,  than 
will  be  paid  by  the  vessels  of  the  United 
States,"  and  that  "during  the  said  term  no 
other  nation  shall  enjoy  the  same  privileges 
within  the  ceded  territories." 

So,  too,  in  the  act  annexing  the  Republic 
of  Hawaii,  there  was  a  provision  continu- 
ing in  effect  the  customs  relations  of  the 
Hawaiian  islands  with  the  United  States 
and  other  countries,  the  effect  of  which  was 
to  compel  the  collection  in  those  islands  of 
a  duty  upon  certain  articles,  whether  coming 
from  the  United  States  or  other  countries, 
much  greater  than  the  duty  provided  by  the 
genera]  tariff  law  then  in  force.  This  was 
a  discrimination  against  the  Hawaiian  ports 
wholly  inconsistent  with  the  revenue  clauses 
of  the  Constitution,  if  such  clauses  were  there 
operative. 

The  very  treaty  with  Spain  under  discus- 
sion in  this  case  contains  similar  discrimin- 
ative provisions,  which  are  apparently  irrec- 
oncilable with  the  Constitution,  if  that  in- 
strument be  held  to  extend  to  these  islands 
immediately  upon  their  cession  to  the  United 
States.  By  article  4  the  United  States  agree, 
for  the  term  of  ten  years  from  the  date  of 
the  exchange  of  the  ratifications  of  the  pres- 
ent treaty,  to  admit  Spanish  ships  and  mer- 
chandise to  the  ports  of  the  Philippine  is- 
land? on  the  same  terms  as  ships  and  mer- 
chandise of  the  United  States," — a  privilege 
not  extending  to  any  other  ports.  It  was 
a  clear  bieach  of  the  uniformity  clause  in 
question,  and  a  manifest  excess  of  authority 
on  the  part  of  the  commissioners,  if  ports 
of  the  Philippine  islands  be  ports  of  the 
United  States. 
So,  too,  by  article  13,  "Spanish  scientific, 
fe  literary,  and  artistic  works  .  .  .  shall 
3  be  continued  to  be  admitted  free  of*duty 


in  such  territories  for  the  period  ol  ten  years, 
to  be  reckoned  from  the  date  of  the  exchange 
of  the  ratifications  of  this  treaty."  This  is 
also  a  clear  discrimination  in  favor  of  Span- 
ish literary  productions  into  particular 
ports. 

Notwithstanding  these  provisions  for  the 
incorporation  of  territories  into  the  Union, 
Congress,  not  only  in  organizing  the  terri- 
tory of  Louisiana  by  act  of  March  20,  1804, 
but  all  other  territories  carved  out  of  this, 
vast  inheritance,  has  assumed  that  the  Con- 
stitution did  not  extend  to  them  of  its  own 
force,  and  has  in  each  case  made  special  pro- 
vision, either  that  their  legislatures  shall 
pass  no  law  inconsistent  with  the  Constitu- 
tion of  the  United  States,  or  that  the  Consti- 
tution or  laws  of  the  United  States  shall  be 
the  supreme  law  of  such  territories.  Finally, 
in  Rev.  Stat.  8  1891,  a  general  provision  was 
enacted  that  "the  Constitution  and  all  laws 
of  the  United  States  which  are  not  locally 
inapplicable  shall  have  the  same  force  and 
effect  within  all  the  organized  territories, 
and  in  every  territory  hereafter  organized,  as 
elsewhere  within  the  United  States." 

So,  too,  on  March  6,  1820  (3  Stat,  at  L. 
545,  chap.  22) ,  in  an  act  authorizing  the  peo- 
ple of  Missouri  to  form  a  state  government, 
after  a  heated  debate,  Congress  declared  that 
in  the  territory  of  Louisiana  north  of  30* 
30'  slavery  should  be  forever  prohibited.  It 
is  true  that,  for  reasons  which  have  become 
historical,  this  act  was  declared  to  he  uncon- 
stitutional in  Boott  v.  Bamdford,  19  How. 
393,  15  L.  ed.  691,  but  it  is  none  the  less 
a  distinct  annunciation  by  Congress  of  power 
over  property  in  the  territories,  which  it  ob- 
viously did  not  possess  in  the  several  states. 

The  researches  of  counsel  have  collated  a 
large  number  of  other  instances  in  which 
Congress  has  in  its  enactments  recognized 
the  fact  that  provisions  intended  for  the 
states  did  not  embrace  the  territories,  un- 
less specially  mentioned.  These  are  found 
in  the  laws  prohibiting  the  slave  trade  with 
"the  United  States  or  territories  thereof;" 
or  equipping  ships  "in  any  port  or  place 
within  the  juritdiotion  of  the  United 
States;"  in  the  internal  revenue  laws,  in  the 
early  ones  of  which  no  provision  was  made 
for  the  collection  of  taxes  in  the  territory 
not  included  within  the  boundaries  of  the 
existing  states,  and  others  of  which  extended^ 
them  expressly  to  the  territories,  or  "within  g 
*the  exterior  boundaries  of  the  United* 
States;"  and  in  the  acts  extending  the  in- 
ternal revenue  laws  to  the  territories  of 
Alaska  and  Oklahoma.  It  would  prolong 
this  opinion  unnecessarily  to  set  forth  the 
provisions  of  these  acts  in  detail.  It  is  suf- 
ficient to  say  that  Congress  has  or  has  not 
applied  the  revenue  laws  to  the  territories, 
as  the  circumstances  of  each  case  seemed  to 
require,  and  has  specifically  legislated  for  the 
territories  whenever  it  was  its  intention  to 
execute  laws  beyond  the  limits  of  the  states. 
Indeed,  whatever  may  have  been  the  fluctua- 
tions of  opinion  in  other  bodies  (and  even 
this  court  has  not  been  exempt  from  them), 
Congress  has  been  consistent  in  recognizing 
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the  difference  between  the  states  and  terri- 
tories under  the  Constitution. 

The  decisions  of  this  court  upon  this  sub- 
ject have  not  been  altogether  harmonious. 
Some  of  them  are  based  upon  the  theory  that 
the  Constitution  does  not  apply  to  the  ter- 
ritories without  legislation.  Other  cases, 
arising  from  territories  where  such  legisla- 
tion has  been  had,  contain  language  which 
would  justify  the  inference  that  such  legis- 
lation was  unnecessary,  and  that  the  Consti- 
tution took  effect  immediately  upon  the  ces- 
sion of  the  territory  to  the  United  States. 
It  may  be  remarked,  upon  the  threshold  of 
an  analysis  of  these  cases,  that  too  much 
weight  must  not  be  given  to  general  expres- 
sions found  in  several  opinions  that  the 
power  of  Congress  over  territories  is  com- 
plete and  supreme,  because  *!»se  words  may 
be  interpreted  as  meaning  only  supreme  un- 
der the  Constitution;  nor,  upon  the  other 
hand,  to  general  statements  that  the  Consti- 
tution covers  the  territories  as  well  as  the 
states,  since  in  such  cases  it  will  be  found 
that  acts  of  Congress  had  already  extended 
the  Constitution  to  such  territories,  and  that 
thereby  it  subordinated,  not  only  its  own 
acts,  but  those  of  the  territorial  legislatures, 
to  what  had  become  the  supreme  law  of  the 
land.  "It  is  a  maxim  not  to  be  disregarded 
that  general  expressions,  in  every  opinion, 
are  to  be  taken  in  connection  with  the  case 
in  which  those  expressions  are  used.  If 
they  go  beyond  the  case,  they  may  be  respect- 
ed, but  ought  not  to  control  the  judgment 
©in  a  subsequent  suit  when  the  very  point  is 
g  presented  for  decision.  The  reason  of  this 
•  maxim  is  obvious.  The  question  actually*be- 
fore  the  court  is  investigated  with  care,  and 
considered  in  its  full  extent.  Other  princi- 
ples which  may  serve  to  illustrate  it  are  con- 
sidered in  their  relation  to  the  case  decided, 
out  their  possible  bearing  on  all  other  cases 
is  seldom  completely  investigated."  Cohen 
t.  Virginia,  6  Wheat.  264,  399,  5  L.  ed.  257, 
290. 

The  earliest  case  is  that  of  Hepburn  v. 
F.llzey,  2  Uranch,  445,  2  L.  ed.  332,  in  which 
this  court  held  that,  under  that  clause  of  the 
Constitution  limiting  the  jurisdiction  of  the 
courts  of  the  United  States  to  controversies 
r*tween  citizens  of  different  states,  a  citizen 
of  the  District  of  Columbia  could  not  main- 
tain an  action  in  the  circuit  court  of  the 
United  States.  It  was  argued  that  the  word 
■"state,"  in  that  connection,  was  used  simply 
to  denote  a  distinct  political  society.  "But," 
said  the  Chief  Justice,  "as  the  act  of  Con- 
gress obviously  used  the  word  'state'  in  ref- 
erence to  that  term  as  used  in  the  Consti- 
tution, it  becomes  necessary  to  inquire 
whether  Columbia  is  a  state  in  the  sense  of 
that  instrument.  The  result  of  that  exam- 
ination is  a  conviction  that  the  members  of 
the  American  confederacy  only  are  the  states 
contemplated  in  the  Constitution,  .  .  . 
and  excludes  from  the  term  the  signification 
attached  to  it  by  writers  on  the  law  of  na- 
tions." This  case  was  followed  in  Barney 
v.  Baltimore,  6  Wall.  280,  18  L.  ed.  825, 
*nd  quite  recently  in  Rooe  v.  Jamieson, 
180  U.  S.  395,  41  L.  ed.  1049,  17  Sup. 


Ct.  Rep.  5D6.  The  same  rule  was  ap- 
plied to  citizen*  of  territories  in  A'eto  Or- 
leans v.  Winter,  1  Wheat.  91,  4  L.  ed.  44,  in 
which  an  attempt  was  made  to  distinguish 
a  territory  from  the  District  of  Columbia. 
But  it  was  said  that  "neither  of  them  is  a 
state  in  the  sense  in  which  that  term  is  used 
in  the  Constitution."  In  Scott  v.  Jones,  5 
llow.  343,  12  L.  ed.  181,  and  in  Miners'  Bank 
v.  Iowa  ex  rel.  District  Prosecuting  At- 
torney, 12  How.  1,  13  L.  ed.  867,  it  was  held 
that  under  the  judiciary  act,  permitting 
writs  of  error  to  the  supreme  court  of  a  state 
in  cases  where  the  validity  of  a  state  statute 
is  drawn  in  question,  an  act  of  a  territorial 
legislature  was  not  within  the  contemplation 
of  Congress. 

Loughborough  v.  Blake,  5  Wheat.  317,  6 
L.  ed.  98,  was  an  action  of  trespass  or,  as 
appears  by  the  original  record,  replevin, 
brought  in  the  circuit  court  for  the  District 
of  Columbia  to  try  the  right  of  Congress 
to  impose  a  direct  tax  for  general  purposes 
on  that  District.  3  Stat,  at  L.  216,  chap. 
60.  It  was  insisted  that  Congress  could  acts 
in  a  double  capacity:  in  one  as  legislating® 
*for  the  states;  in  the  other  as  a  local  legis-« 
lature  for  the  District  of  Columbia.  In  the 
latter  character,  it  was  admitted  that  the 
power  of  levying  direct  taxes  might  be  ex- 
ercised, but  for  District  purposes  only,  as 
a  state  legislature  might  tax  for  state  pur- 
poses ;  but  that  it  could  not  legislate  for  the 
District  under  art.  1,  §  8,  giving  to  Congress 
the  power  "to  lay  and  collect  taxes,  imposts, 
and  excises."  which  "shall  be  uniform 
throughout  the  United  States,"  inasmuch  as 
the  District  was  no  part  of  the  United 
States.  It  was  held  that  the  grant  of  this 
power  was  a  general  one  without  limitation 
as  to  place,  and  consequently  extended  to  all 
places  over  which  the  government  extends; 
and  that  it  extended  to  the  District  of  Co- 
lumbia as  a  constituent  part  of  the  United 
States.  The  fact  that  art.  1,  §  2,  declares 
that  "representatives  and  direct  taxes  shall 
be  apportioned  among  the  several  states 
.  .  .  according  to  their  respective  num- 
bers" furnished  a  standard  by  which  taxes 
were  apportioned,  but  not  to  exempt  any 
part  of  the  country  from  their  operation. 
"The  words  used  do  not  mean  that  direct 
taxes  shall  be  imposed  on  states  only  which 
are  represented,  or  shall  be  apportioned  to 
representatives ;  but  that  direct  taxation,  in 
its  application  to  states,  shall  be  apportioned 
to  numbers."  That  art.  1,  S  9, 1  4,  declar- 
ing that  direct  taxes  shall  be  laid  in  pro- 
portion to  the  census,  waB  applicable  to  the 
District  of  Columbia,  "and  will  enable  Con- 
gress to  apportion  on  it  its  just  and  equal 
share  of  the  burden,  with  the  same  accuracy 
as  on  the  respective  states.  If  the  tax  be 
laid  in  this  proportion,  it  is  within  the  very 
words  of  the  restriction.  It  is  a  tax  in  pro- 
portion to  the  census  or  enumeration  re- 
ferred to."  It  was  further  held  that  the 
words  of  the  9th  section  did  not  "in  terms 
require  that  the  system  of  direct  taxation, 
when  resorted  to,  shall  be  extended  to  the 
territories,  as  the  words  of  the  2d  section  re- 
quire that  it  shall  be  extended  to  all  the 
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states.  They  therefore  may,  without  rio- 
lence,  be  understood  to  give  a  rule  when  the 
territories  shall  be  taxed,  without  imposing 
the  necessity  of  taxing  them." 

There  could  be  no  doubt  as  to  the  correct- 
ness of  this  conclusion,  so  far,  at  least,  as 
nit  applied  to  the  District  of  Columbia.  This 
§  District  had  been  a  part  of  the  states  of 

•  Maryland  and'Virginia.  It  had  been  subject 
to  the  Constitution,  and  was  a  part  of  the 
United  States.  The  Constitution  had  at- 
tached to  it  irrevocably.  There  are  steps 
which  can  never  be  taken  backward.  The  tie 
that  bound  the  states  of  Maryland  and  Vir- 
ginia to  the  Constitution  could  not  be  dis- 
solved, without  at  least  the  consent  of  the 
Federal  and  state  governments  to  a  formal 
separation.  The  mere  cession  of  the  District 
of  Columbia  to  the  Federal  government  re- 
linquished the  authority  of  the  states,  but 
it  did  not  take  it  out  of  the  United  States 
or  from  under  the  tegis  of  the  Constitution. 
Neither  party  had  ever  consented  to  that 
construction  of  the  cession.  If,  before  the 
District  was  set  off,  Congress  had  passed  an 
unconstitutional  act  affecting  its  inhabit- 
ants, it  would  have  been  void.  If  done  after 
the  District  was  created,  it  would  have  been 
equally  void ;  in  other  words,  Congress  could 
not  do  indirectly,  by  carving  out  the  District, 
what  it  could  not  do  directly.  The  District 
still  remained  a  part  of  the  United  States, 
protected  by  the  Constitution.  Indeed,  it 
would  have  been  a  fanciful  construction  to 
hold  that  territory  which  had  been  once  a  part 
of  the  United  States  ceased  to  be  such  by 
being  ceded  directly  to  the  Federal  govern- 
ment. 

In  delivering  the  opinion,  however,  the 
Chief  Justice  made  certain  observations 
which  have  occasioned  some  embarrassment 
in  other  cases.  "The  power,"  said  he,  "to 
lay  and  collect  duties,  imposts,  and  excises 
may  be  exercised,  and  must  be  exercised, 
throughout  the  United  States.  Does  this 
term  designate  the  whole,  or  any  particular 
portion  of  the  American  empire t  Certainly 
this  question  can  admit  but  of  one  answer. 
It  is  the  name  given  to  our  great  Republic 
which  is  composed  of  states  and  territories. 
The  District  of  Columbia,  or  the  territory 
west  of  the  Missouri,  is  not  less  within  the 
United  States  than  Maryland  or  Pennsyl- 
vania; and  it  is  not  less  necessary,  on  the 
principles  of  our  Constitution,  that  uniform- 
ity in  the  imposition  of  imposts,  duties,  and 
excises  should  be  observed  in  the  one  than 
in  the  other.  Since,  then,  the  power  to  lay 
and  collect  taxes,  which  includes  direct  taxes, 
is  obviously  coextensive  with  the  power  to 
lay  and  collect  duties,  imposts,  and  excises, 
gwd  since  the  latter  extends  throughout  the 
m  United  States,  it  follows  that  the  power  to 

*  impose  direct  taxes  also  extends*throughout 
the  United  States."  So  far  as  applicable  to 
the  District  of  Columbia,  these  observations 
are  entirely  sound.  So  far  as  they  apply 
to  the  territories,  they  were  not  called  for 
by  the  exigencies  of  the  case. 

In  line  with  Loughborough  v.  Blake  is  the 
ease  of  Callan  v.  Wilton,  127  U.  S.  640,  32 
L.  ed.  223,  8  Sup.  Ct.  Rep.  1301,  in  which  the 


provisions  of  the  Constitution  relating  to 
trial  by  jury  were  held  to  be  in  force  in  the 
District  of  Columbia.  Upon  the  other  hand, 
in  Oeofroy  r.  Riggt  133  U.  S.  258,  33  L.  ed. 
042,  10  Sup.  Ct  Rep.  295,  the  District  of 
Columbia,  as  a  political  community,  was 
held  to  be  one  of  %'the  states  of  the  Union" 
within  the  meaning  of  that  term  as  used  in 
a  consular  convention  of  February  23,  1853, 
with  France.  The  7th  article  of  that  con- 
vention provided  that  in  all  the  states  of  the 
Union  whose  existing  laws  permitted  it 
Frenchmen  should  enjoy  the  right  of  hold- 
ing, disposing  of,  and  inheriting  property  in 
the  same  manner  as  citizens  of  the  United 
States;  and  as  to  the  states  of  the  Union  by 
whose  existing  laws  aliens  were  not  per- 
mitted to  hold  real  estate  the  President  en- 
gaged to  recommend  to  them  the  passage  of 
such  laws  as  might  be  necessary  for  the  pur- 
pose of  conferring  this  right.  The  court 
was  of  opinion  that  if  these  terms,  "states  of 
the  Union,"  were  held  to  exclude  the  District 
of  Columbia  and  the  territories,  our  govern- 
ment would  be  placed  in  the  inconsistent 
position  of  stipulating  that  French  citizens 
should  enjoy  the  right  of  holding,  disposing 
of,  and  inheriting  property  in  like  manner  as 
citizens  of  the  United  States,  in  states  whose 
laws  permitted  it,  and  engaging  that  the 
President  should  recommend  the  passage  of 
laws  conferring  that  right  in  states  whose 
laws  did  not  permit  aliens  to  hold  real  es- 
tate, while  at  the  same  time  refusing  to  citi- 
zens of  France  holding  property  in  the  Dis- 
trict of  Columbia  and  in  some  of  the  terri- 
tories, where  the  power  of  the  United  States 
is  in  that  respect  unlimited,  a  like  release 
from  the  disabilities  of  alienage,  "thus  dis- 
criminating against  them  in  favor  of  citizens 
of  France  holding  property  in  states  having 
similar  legislation.  No  plausible  motive  can 
be  assigned  for  such  discrimination.  A  right 
which  the  government  of  the  United  States 
apparently  desires  that  citizens  of  France^ 
should  enjoy  in  all  the  states  it  would  hardly* 
refuse  to  them  in  the  district*embracing  its* 
capital,  or  in  any  of  its  own  territorial  de- 
pendencies." 

This  case  may  be  considered  as  establish- 
ing the  principle  that,  in  dealing  with  for- 
eign sovereignties,  the  term  "United  States" 
has  a  broader  meaning  than  when  used  in 
the  Constitution,  and  includes  all  territories 
subject  to  the  jurisdiction  of  the  Federal 
government,  wherever  located.  In  its  trea- 
ties and  conventions  with  foreign  nations  this 
government  is  a  unit.  This  is  so,  not  be- 
cause the  territories  comprised  a  part  of  the 
government  established  by  the  people  of  the 
states  in  their  Constitution,  but  because  the 
Federal  government  is  the  only  authorized 
organ  of  the  territories,  as  well  as  of  the 
states,  in  their  foreign  relations.  By  art.  1, 
}  10,  of  the  Constitution,  "no  state  shall 
enter  into  any  treaty,  alliance,  or  confedera- 
tion, .  .  .  [or]  enter  into  any  agree- 
ment or  compact  with  another  state,  or  with 
a  foreign  power."  It  would  be  absurd  to 
hold  that  the  territories,  which  are  much  leas- 
independent  than  the  states,  and  are  under 
the  direct  control  and  tutelage  of  the  general 
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government,  possess  a  power  in  this  particu- 
lar which  is  thus  expressly  forbidden  to  the 
states. 

It  may  be  added  in  this  connection,  that 
to  put  at  rest  all  doubts  regarding  the  ap- 
plicability of  the  Constitution  to  the  Dis- 
trict of  Columbia,  Congress  by  the  act  of 
February  21,  1871  (16  Stat,  at  L.  419,  426, 
chap.  62,  S  34),  specifically  extended  the 
Constitution  and  laws  of  the  United  States 
to  this  District. 

The  case  of  American  Ins.  Co.  v.  S56  Bales 
of  Cotton,  1  Pet.  611,  7  L.  ed.  242,  originat- 
ed in  a  libel  filed  in  the  district  court  for 
South  Carolina,  for  the  possession  of  356 
bales  of  cotton  which  had  been  wrecked  on 
the  coast  of  Florida,  abandoned  to  the  insur- 
ance companies,  and  subsequently  brought  to 
Charleston.  Canter  claimed  the  cotton  as 
bona  fide  purchaser  at  a  marshal's  sale  at 
Key  West,  by  virtue  of  a  decree  of  a  territo- 
rial court  consisting  of  a  notary  and  five  ju- 
rors, proceeding  under  an  act  of  the  govern- 
or and  legislative  council  of  Florida.  The 
ease  turned  upon  the  question  whether  the 
■ale  by  that  court  was  effectual  to  devest  the 
interest  of  the  underwriters.  The  district 
judge  pronounced  the  proceedings  a  nullity, 
3  and  rendered  a  decree  from  which  both  par- 
Sties  appealed  to  the  circuit  court  The  cir- 
•  suit  court  never?  ed  the  decree  of  the  district 
court  upon  the  ground  that  the  proceedings 
of  the  court  at  Key  West  were  legal,  and 
transferred  the  property  to  Canter,  the  al- 
leged purchaser. 

The  opinion  of  the  circuit  court  was  deliv- 
ered by  Mr.  Justice  Johnson,  of  the  Supreme 
Court,  and  is  published  in  full  in  a  note  in 
Peters's  Reports.  It  was  argued  that  the 
Constitution  vested  the  admiralty  jurisdic- 
tion exclusively  in  the  general  government; 
that  the  legislature  of  Florida  had  exercised 
an  illegal  power  in  organizing  this  court, 
and  that  its  decrees  were  void.  On  the  oth- 
er hand,  it  was  insisted  that  this  was  a 
court  of  separate  and  distinct  jurisdiction 
from  the  courts  of  the  United  States,  and  as 
such  its  acts  were  not  to  be  reviewed  in  a 
foreign  tribunal,  such  as  was  the  court  of 
South  Carolina;  "that  the  district  of  Flori- 
da was  no  part  of  the  United  States,  but  only 
an  acquisition  or  dependency,  and  as  such 
the  Constitution  per  ae  had  no  binding  effect 
in  or  over  it."  "It  becomes,"  said  the  court 
"indispensable  to  the  solution  of  these  diffi- 
culties that  we  should  conceive  a  just  idea 
of  the  relation  in  which  Florida  stands  to 
the  United  States.  .  .  .  And,  first,  it  is 
obvious  that  there  is  a  material  distinction 
between  the  territory  now  under  considera- 
tion and  that  which  is  acquired  from  the 
aborigines  (whether  by  purchase  or  con- 
guest)  within  the  acknowledged  limits  of  the 
United  States,  as  also  that  which  is  acquired 
by  the  establishment  of  a  disputed  line.  As 
to  both  these  there  can  be  no  question  that 
the  sovereignty  of  the  state  or  territory  with- 
in which  it  lies,  and  of  the  United  States, 
immediately  attached,  producing  a  complete 
subjection  to  all  the  laws  and  institutions 
of  the  two  governments,  local  and  general, 
unless  modified  by  treaty.  The  question 


now  to  be  considered  relates  to  territories 
previously  subject  to  the  acknowledged  ju- 
risdiction of  another  sovereign,  such  as  was 
Florida  to  the  Crown  of  Spain.  And  on  this 
subject  we  have  the  most  explicit  proof  that 
the  understanding  of  our  public  functiona- 
ries is  that  the  government  and  laws  of  the 
United  States  do  not  extend  to  such  territory 
by  the  mere  act  of  cession.  For  in  the  act 
of  Congress  of  March  30,  1822,  9  9,  we  have 
an  enumeration  of  the  acts  of  Congress 
which  are  to  be  held  in  force  in  the  terri-M 
tory;  and  in  the  10th  section  an  enumera-g 
tion,  in  the  nature  of  a  bill'of  rights,  oi. 
privileges  and  immunities  which  could  not 
be  denied  to  the  inhabitants  of  the  territory 
if  they  came  under  the  Constitution  by  the 
mere  act  of  cession.  .  .  .  These  states, 
this  territory,  and  future  state*  to  be  ad- 
mitted into  the  Union  are  the  sole  objects  of 
the  Constitution;  there  is  no  express  provi- 
sion whatever  made  in  the  Constitution  for 
the  acquisition  or  government  of  territories 
beyond  those  limits."  He  further  held  that 
the  right  of  acquiring  territory  was  alto- 
gether incidental  to  the  treaty-making  pow- 
er; that  their  government  was  left  to  Con- 
gress; that  the  territory  of  Florida  did  "not 
stand  in  the  relation  of  a  state  to  the  United 
States;"  that  the  acts  establishing  a  terri- 
torial government  were  the  Constitution  of 
Florida;  that  while,  under  these  acts,  the 
territorial  legislature  could  enact  nothing 
inconsistent  with  what  Congress  had  made 
inherent  and  permanent  in  the  territorial 
government,  it  had  not  done  so  in  organizing 
the  court  at  Key  West. 

From  the  decree  of  the  circuit  court  the 
underwriters  appealed  to  this  court,  and  the 
question  was  argued  whether  the  circuit 
court  was  correct  in  drawing  a  distinction 
between  territories  existing  at  the  date  of 
the  Constitution  and  territories  subsequent- 
ly acquired.  The  main  contention  of  the  ap- 
pellants was  that  the  superior  courts  of 
Florida  had  been  vested  by  Congress  with 
exclusive  jurisdiction  in  all  admiralty  and 
maritime  cases;  that  salvage  was  such  a 
case,  and  therefore  any  law  of  Florida  giving 
jurisdiction  in  salvage  cases  to  any  other 
court  was  unconstitutional.  On  behalf  of 
the  purchaser  it  was  argued  that  the  Consti- 
tution and  laws  of  the  United  States  were 
not  per  se  in  force  in  Florida,  nor  the  inhab- 
itants citizens  of  the  United  States;  that  the 
Constitution  was  established  by  the  people 
of  the  United  States  for  the  United  States; 
that  if  the  Constitution  were  in  force  in 
Florida  it  was  unnecessary  to  pass  an  act 
extending  the  laws  of  the  United  States  to 
Florida,  "What  is  Florida!"  said  Mr. 
Webster.  "It  is  no  part  of  the  United 
States.  How  can  it  bet  How  is  it  repre- 
sented T  Do  the  laws  of  the  United  States 
reach  Florida?  Not  unless  by  particular 
provisions." 

The  opinion  of  Mr.  Chief  Justice  Marshall? 
in  this  case  should  be  read  in  connection* 
with  art  3,  J§  1  and  2,  of  the'Oonstitution,* 
vesting  "the  judicial  power  of  the  United 
States"  in  "one  Supreme  Court  and  in  such 
inferior  courts  as  the  Congress  may  from 
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time  to  time  ordain  and  establish.  The 
judges  both  of  the  Supreme  and  inferior 
courts  shall  hold  their  offices  during  good  be- 
havior,'' etc.  He  held  that  the  court  should 
take  into  view  the  relation  in  which  Florida 
stands  to  the  United  States;"  that  territory 
ceded  by  treaty  "becomes  a  part  of  the  na- 
tion to  which  it  is  annexed,  either  on  the 
terms  stipulated  in  the  treaty  of  cession,  or 
on  such  as  its  new  master  shall  impose." 
That  Florida,  upon  the  conclusion  of  the 
treaty,  became  a  territory  of  the  United 
States  and  subject  to  the  power  of  Congress 
under  the  territorial  clause  of  the  Constitu- 
tion. The  acts  providing  a  territorial  gov- 
ernment for  Florida  were  examined  in  detail. 
He  held  that  the  judicial  clause  of  the  Con- 
stitution, above  quoted,  did  not  apply  to 
Florida;  that  the  judges  of  the  superior 
courts  of  Florida  held  their  office  for  four 
years;  that  "these  courts  are  not,  then,  con- 
stitutional courts  in  which  the  judicial  pow- 
er conferred  by  the  Constitution  on  the  gen- 
eral government  can  be  deposited;"  that 
"they  are  legislative  courts,  created  in  virtue 
of  the  general  right  of  sovereignty  which  ex- 
ists in  the  government,"  or  in  virtue  of  the 
territorial  clause  of  the  Constitution;  that 
the  jurisdiction  with  which  they  are  invest- 
ed is  not  a  part  of  judicial  power  of  the  Con- 
stitution, but  is  conferred  by  Congress  in  the 
exercise  of  those  general  powers  which  that 
body  possesses  over  the  territories  of  the 
United  States;  and  that  in  legislating  for 
them  Congress  exercises  the  combined  pow- 
ers of  the  general  and  of  a  state  government. 
The  act  of  the  territorial  legislature  creat- 
ing (he  court  in  question  was  held  not  to  be 
"inconsistent  with  the  laws  and  Constitution 
of  the  United  States,"  and  the  decree  of  the 
circuit  court  was  affirmed. 

As  the  only  judicial  power  vested  in  Con- 
gress is  to  create  courts  whose  judges  shall 
hold  their  offices  during  good  behavior,  it 
necessarily  follows  that,  if  Congress  author- 
izes the  creation  of  courts  and  the  appoint- 
ment of  judges  for  a  limited  time,  it  must 
act  independently  of  the  Constitution  and 
upon  territory  which  is  not  part  of  the 
»- United  Stales  within  the  meaning  of  the 
5  Constitution.  Tn  delivering  his  opinion  in 
*  this*  case  Mr.  Chief  Justice  Marshall  made 
no  reference  whatever  to  the  prior  ease  of 
Loughborough  v.  Blake,  5  Wheat.  317,  5  L. 
ed.  98,  in  which  he  had  intimated  that  the 
territories  were  part  of  the  United  States. 
But  if  thry  be  a  part  of  the  United  States, 
it  is  difficult  to  see  how  Congress  could  cre- 
ate courts  in  such  territories,  except  under 
the  judicial  clause  of  the  Constitution.  The 
power  to  make  needful  rules  and  regulations 
would  certainly  not  authorize  anything  in- 
consistent with  the  Constitution  if  it  applied 
to  th«i  territories.  Certainly  no  such  court 
could  be  created  within  a  state,  except  un- 
der the  restrictions  of  the  judicial  clause. 
It  is  sufficient  to  say  that  this  case  has  ever 
since  been  accepted  as  authority  for  the 
proposition  that  the  judicial  clause  of  the 
Constitution  has  no  application  to  courts 
created  in  the  territories,  and  that  with  re- 
spect to  them  Congress  has  a  power  wholly 


unrestricted  by  it.  We  must  assume  as  a 
logical  inference  from  this  case  that  the  oth- 
er powers  vested  in  Congress  by  the  Consti- 
tution have  no  application  to  these  terri- 
tories, or  that  the  judicial  clause  is  excep- 
tional in  that  particular. 

This  case  was  followed  in  Bonner  v.  Por- 
ter, 9  How.  235,  13  L.  ed.  119,  in  which  it 
was  held  that  the  jurisdiction  of  these  terri- 
torial courts  ceased  upon  the  admission  of 
Florida  into  the  Union,  Mr.  Justice  Nelson 
remarking  of  them  (p.  242,  L.  ed.  p.  122), 
that  "they  are  not  organized  under  the  Con- 
stitution, nor  subject  to  its  complex  distri- 
bution of  the  powers  of  government,  as  the 
organic  law;  but  are  the  creations,  exclusive- 
ly, of  the  legislative  department,  and  sub- 
ject to  its  supervision  and  control.  Wheth- 
er or  not  there  are  provisions  in  that  instru- 
ment which  extend  to  and  act  upon  these  ter- 
ritorial governments,  it  is  mot  now  material 
to  examine.  We  are  speaking  here  of  those 
provisions  that  refer  particularly  to  the  dis- 
tinction between  Federal  and  state  jurisdic- 
tion. ...  (p.  244,  L.  ed.  p.  123). 
Neither  were  they  organized  by  Congress  un- 
der the  Constitution,  as  they  were  invested 
with  powers  and  jurisdiction  which  that 
body  were  incapable  of  conferring  upon  a 
court  within  the  limits  of  a  state."  To  the 
same  effect  are  Clinton  v.  Englebrecht,  13 
Wall.  434,  20  L.  ed.  659;  Good  v.  Martin,  95 
U.  S.  90,  98.  24  L.  ed.  341,  344;  and  McAllis- 
ter v.  United  States,  141  U.  S.  174,  85  L.  ed. 
093,  11  Sup.  Ct  Rep.  949.  oo 

That  the  power  over  the  territories  iag 
vested  in  Congress* without  limitation,  and* 
that  this  power  has  been  considered  the 
foundation  upon  which  the  territorial  gov- 
ernments rest,  was  also  asserted  by  Chief 
Justice  Marshall  in  M'Culloch  v.  Maryland, 
4  Wheat.  310,  422,  4  L.  ed.  579,  005,  and  in 
United  States  v.  Gratiot,  14  Pet  526,  10  L. 
ed.  573.  So,  too,  in  Churoh  of  Jesus  Christ 
of  L.  1).  H.  v.  United  States,  136  U.  S.  1,  34 
L.  ed.  478,  10  Sup.  Ct  Rep.  792,  in  holding 
that  Congress  had  power  to  repeal  the  char- 
ter of  the  church,  Mr.  Justice  Bradley  used 
the  following  forceful  language:  "The  pow- 
er of  Congress  over  the  territories  of  the 
United  States  is  general  and  plenary,  aris- 
ing from  and  incidental  to  the  right  to  ac- 
quire the  territory  itself,  and  from  the  pow- 
er given  by  the  Constitution  to  make  all 
needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the 
United  States.  It  would  be  absurd  to  hold 
that  the  United  States  has  power  to  acquire 
territory,  and  no  power  to  govern  it  when 
acquired.  The  power  to  acquire  territory, 
other  than  the  territory  northwest  of  the 
Ohio  river  (which  belonged  to  the  United 
States  at  the  adoption  of  the  Constitution), 
is  derived  from  the  treaty-making  power  and 
the  power  to  declare  and  carry  on  war.  The 
incidents  of  these  powers  are  those  of  na- 
tional sovereignty  and  belong  to  all  inde- 
pendent governments.  The  power  to  make 
acquisitions  of  territory  by  conquest  by 
treaty,  and  by  cession  is  an  incident  of  na- 
tional sovereignty.  The  territory  of  Louisi- 
ana, when  acquired  from  France,  and  the  tor- 
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ritories  west  of  the  Rocky  mountains,  when 
acquired  from  Mexico,  became  the  absolute 
property  and  domain  of  the  United  States, 
subject  to  such  conditions  as  the  government, 
in  its  diplomatic  negotiations,  had  seen  fit 
to  accept  relating  to  the  rights  of  the  people 
then  inhabiting  those  territories.  Having 
rightfully  acquired  said  territories,  the 
United  States  government  was  the  only  one 
which  could  impose  laws  upon  them,  and  its 
sovereignty  over  them  was  complete. 
.  .  .  Doubtless  Congress,  in  legislating 
for  the  territories,  would  be  subject  to  those 
fundamental  limitations  in  favor  of  personal 
rights  which  are  formulated  in  the  Consti- 
tution and  its  amendments,  but  those  limi- 
tations would  exist  rather  by  inference  and 
the  general  spirit  of  the  Constitution,  from 
A  which  Congress  derives  all  its  powers,  than 
eby  any  express  and  direct  application  of  its 
-•provisions.''  See  also,  to  the  same 'effect 
First  Xat.  Bank  v.  Yankton  Count]/,  101  U. 
S.  129,  25  L.  ed.  1040;  Murphy  v.  Ramsey, 
114  U.  S.  15,  29  L.  ed.  47,  6  Sup.  Ot.  Rep. 
747. 

In  Webster  v.  Reid,  11  How.  437,  13  L.  ed. 
761,  it  was  held  that  a  law  of  the  territory 
of  Iowa,  which  prohibited  the  trial  by  jury 
of  certain  actions  at  law  founded  on  contract 
to  recover  payment  for  services,  was  void; 
but  the  case  is  of  little  value  as  bearing  up- 
on the  question  of  the  extension  of  the  Con- 
•titution  to  that  territory,  inasmuch  as  the 
organic  law  of  the  territory  of  Iowa,  by  ex- 
press provision  and  by  reference,  extended 
the  laws  of  the  United  States,  including  the 
ordinance  of  1787  (which  provided  express- 
ly for  jury  trials),  so  far  as  they  were  ap- 
plicable; and  the  case  was  put  upon  this 
ground.  5  Stat,  at  L.  235,  239,  chap.  96,  § 
12. 

In  Reynolds  v.  United  States,  98  U.  S. 
143,  25  L.  ed.  244,  a  law  of  the  territory  of 
Utah,  providing  for  grand  juries  of  fifteen 
persons,  was  held  to  be  constitutional, 
though  Rev.  Stat.  §  808,  required  that  a 
grand  jury  impaneled  before  any  circuit  or 
district  court  of  the  United  States  shall  con- 
sist of  not  less  than  sixteen  nor  more  than 
twenty-three  persons.  Section  808  was  held 
to  apply  only  to  the  circuit  and  district 
courts.  The  territorial  courts  were  free  to 
act  in  obedience  to  their  own  laws. 

In  Ross's  Case,  140  U.  S.  453,  sul  nom. 
Ross  v.  Mclntyre,  35  L.  ed.  581,  11  Sup.  Ct. 
Rep.  897,  petitioner  had  been  convicted  by 
the  American  consular  tribunal  in  Japan,  of 
&  murder  committed  upon  an  American  ves- 
sel in  the  harbor  of  Yokohama,  and  sen- 
tenced to  death.  There  was  no  indictment 
by  a  grand  jury,  and  no  trial  by  a  petit 
jury.  This  court  affirmed  the  conviction, 
holding  that  the  Constitution  had  no  appli- 
cation, since  it  was  ordained  and  established 
•"for  the  United  States  of  America,"  and  not 
for  countries  outside  of  their  limits.  "The 
guaranties  it  affords  against  accusation  of 
capital  or  infamous  crimes,  except  by  indict- 
ment or  presentment  by  a  grand  jury,  and 
for  an  impartial  trial  by  a  jury  when  thus 
accused,  apply  only  to  citizens  and  others 
within  the  United   States,  or   who  are 


brought  there  for  trial  for  alleged  offenses 
committed  elsewhere,  and  not  to  residents  or 
temporary  sojourners  abroad." 

In  Springville  v.  Thomas,  166  U.  S.  707, 
41  Lt  ed.  1172,  17  Sup.  Ct  Rep.  717,  it  was 
held  that  a  verdict  returned  by  less  than  the 
whole  number  of  jurors  was  invalid  because 
in  contravention  of  the  7th  Amendment  tos 
the  Constitution  and  the  act  of  Congress  ofjj 
April  7,  1874 *( IS  Stat,  at  L.  27,  chap.  80),* 
which  provide  "that  no  party  has  been  or 
shall  be  deprived  of  the  right  of  trial  by 
jury  in  cases  cognizable  at  common  law."  It 
was  also  intimated  that  Congress  "could  not 
impart  the  power  to  change  the  constitution- 
al rule,"  which  was  obviously  true  with  re- 
spect to  Utah,  since  the  organic  act  of  that 
territory  (9  Stat,  at  L.  458,  chap.  51,  f  17) 
had  expressly  extended  to  it  the  Constitu- 
tion and  laws  of  the  United  States.  As  we 
have  already  held,  that  provision,  once  made, 
could  not  be  withdrawn.  If  the  Constitu- 
tion could  be  withdrawn  directly,  it  could  be 
nullified  indirectly  by  acta  passed  inconsist- 
ent with  it.  The  Constitution  would  thus 
cease  to  exist  as  such,  and  become  of  no 
greater  authority  than  an  ordinary  act  of 
Congress.  In  American  Pub.  Co.  v.  fisher, 
166  U.  S.  464,  41  L.  ed.  1079,  17  Sup.  Ct. 
Rep.  618,  a  similar  law  providing  for  majori- 
ty verdicts  was  put  upon  the  express  ground 
above  stated,  that  the  organic  act  of  Utah 
extended  the  Constitution  over  that  terri- 
tory. These  rulings  were  repeated  in 
Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Ct.  Rep.  620,  and  applied  to 
felonies  committed  before  the  territory  be- 
came a  state,  although  the  state  Constitu- 
tion continued  the  same  provision. 

Eliminating,  then,  from  the  opinions  of 
this  court  all  expressions  unnecessary  to  the 
disposition  of  the  particular  case,  and  glean- 
ing therefrom  the  exact  point  decided  in 
each,  the  following  propositions  may  be  con- 
sidered as  established: 

1.  That  the  District  of  Columbia  and  the 
territories  are  not  states  within  the  judicial 
clause  of  the  Constitution  giving  jurisdic- 
tion in  cases  between  citizens  or  different 
states; 

2.  That  territories  are  not  states  within 
the  meaning  of  Rev.  Stat.  §  709,  permitting 
writs  of  error  from  this  court  in  cases  where 
the  validity  of  a  state  statute  is  drawn  in 
question ; 

3.  That  the  District  of  Columbia  and  the 
territories  are  states  as  that  word  is  used  in 
treaties  with  foreign  powers,  with  respect  to 
the  ownership,  disposition,  and  inheritance 
of  property; 

4.  That  the  territories  are  not  within  the 
clause  of  the  Constitution  providing  for  the 
creation  of  a  supreme  court  and  such  infer- 
ior courts  as  Congress  may  see  fit  to  estab- 
lish; 

5.  That  the  Constitution  does  not  apply  to* 
foreign  countries  or  to  trials  therein  con- 
ducted,  and  that  Congress  may  lawfully*pro-* 
vide  for  such  trials  before  consular  tribu- 
nals, without  the  intervention  of  a  grand  or 
petit  jury; 

0.  That  where  the  Constitution  has  bees 
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once  formally  extended  by  Congress  to  ter- 
ritories, neither  Congress  nor  the  territorial 
legislature  can  enact  laws  inconsistent  there- 
with. 

The  case  of  Drcd  Scott  r.  Sandford,  19 
How.  S93, 15  L.  ed.  091,  remains  to  be  consid- 
ered. This  was  an  action  of  trespass  vi  et 
armis  brought  in  the  circuit  court  for  the 
district  of  Missouri  by  Scott,  alleging  himself 
to  be  a  citizen  of  Missouri,  against  Sand- 
ford,  a  citizen  of  New  York.  Defendant 
pleaded  to  the  jurisdiction  that  Scott  was 
not  a  citizen  of  the  state  of  Missouri,  be- 
cause a  negro  of  African  descent,  whose  an- 
cestors were  imported  as  negro  slaves. 
Plaintiff  demurred  to  this  plea  and  the  de- 
murrer was  sustained;  whereupon,  by  stipu- 
lation of  counsel  and  with  leave  of  the  court, 
defendant  pleaded  in  bar  the  general  issue, 
and  specially  that  the  plaintiff  was  a  slave 
and  the  lawful  property  of  defendant,  and,  as 
such,  he  had  a  right  to  restrain  him.  The 
wife  and  children  of  the  plaintiff  were  also 
involved  in  the  suit. 

The  facts  in  brief  were  that  plaintiff  had 
been  a  slave  belonging  to  Dr.  Emerson,  a 
surgeon  in  the  army;  that  in  1S34  Emerson 
took  the  plaintiff  from  the  state  of  Missouri 
to  Rock  Island,  Illinois,  and  subsequently  to 
Fort  Snelling,  Minnesota  (then  known  as 
Upper  Louisiana) ,  and  held  him  there  until 
1838.  Scott  married  his  wife  there,  of 
whom  the  children  were  subsequently  born. 
In  1838  they  returned  to  Missouri. 

Two  questions  were  presented  by  the  rec- 
ord: First,  whether  the  circuit  court  had 
jurisdiction ;  and,  second,  if  it  had  jurisdic- 
tion, was  the  judgment  erroneous  or  notT 
With  regard  to  the  first  question,  the  court 
stated  that  it  was  its  duty  "to  decide  wheth- 
er the  facts  stated  in  the  plea  are  or  are  not 
sufficient  to  show  that  the  plaintiff  is  not 
entitled  to  sue  as  a  citizen  in  a  court  of  the 
United  States,"  and  that  the  question  was 
whether  "a  negro  whose  ancestors  were  im- 
ported into  this  country  and  sold  as  slaves 
became  a  member  of  the  political  community 
formed  and  brought  into  existence  by  the 
Constitution  of  the  United  States,  and  as 
such  became  entitled  to  all  the  rights  and 
w  privileges  and  immunities  guaranteed  by 
J:  that  instrument  to  the  citizen,  one  of  which 
•  rights  is  the  privilege  of  suing  in  a  eourt'of 
the  United  States."  It  was  held  that  he  was 
not,  and  was  not  included  under  the  word 
"citizens"  in  the  Constitution,  and  therefore 
could  claim  "none  of  the  rights  and  privi- 
leges which  that  instrument  provides  for 
and  secures  to  citizens  of  the  United 
States;"  that  it  did  not  follow,  because  he 
had  all  the  rights  and  privileges  of  a  citizen 
of  a  state,  he  must  be  a  citizen  of  the  United 
States ;  that  no  state  could  by  any  law  of  its 
own  "introduce  a  new  member  into  the  po- 
litical community  created  by  the  Constitu- 
tion;" that  the  African  race  was  not  intend- 
ed to  be  included,  and  formed  no  part  of  the 
people  who  framed  and  adopted  the  Declara- 
tion of  Independence.  The  question  of  the 
status  of  negroes  in  England  and  the  several 
states  was  considered  at  great  length  by  the 
Chief  Justice,  and  the  conclusion  reached 


that  Scott  was  not  a  citizen  of  Missouri,  and 
that  the  circuit  court  had  no  jurisdiction  of 
the  case. 

This  was  sufficient  to  dispose  of  the  case 
without  reference  to  the  question  of  slavery; 
but,  as  the  plaintiff  insisted  upon  his  title  to 
freedom  and  citizenship  by  the  fact  that  he 
and  his  wife,  though  born  slaves,  were  taken 
by  their  owner  and  kept  four  years  in  Illi- 
nois and  Minnesota,  they  thereby  became 
free,  and  upon  their  return  to  Missouri  be- 
came citizens  of  that  state,  the  Chief  Justice 
proceeded  to  discuss  the  question  whether 
Scott  was  still  a  slave.  As  the  court  had  de- 
cided against  his  citizenship  upon  the  plea 
in  abatement,  it  was  insisted  that  further 
decision  upon  the  question  of  his  freedom  or 
slavery  was  extrajudicial  and  mere  obiter 
dicta.  But  the  Chief  Justice  held  that  the 
correction  of  one  error  in  the  court  below 
did  not  deprive  the  appellate  court  of  the 
power  of  examining  further  into  the  record 
and  correcting  any  other  material  error 
which  may  have  been  committed;  that  the 
error  of  an  inferior  court  in  actually  pro- 
nouncing judgment  for  one  of  the  parties,  in 
a  case  in  which  it  had  no  jurisdiction,  can 
be  looked  into  or  corrected  by  this  court, 
even  though  it  had  decided  a  similar  ques- 
tion presented  in  the  pleadings. 

Proceeding  to  decide  the  case  upon  the 
merits,  he  held  that  the  territorial  clause  of 
the  Constitution  was  confined  to  the  tarri-w 
tory  which  belonged  to  the  United  States  at£ 
the  time  the 'Constitution  was  adopted,  and* 
did  not  apply  to  territory  subsequently  ac- 
quired from  a  foreign  government. 

In  further  examining  the  question  as  to 
what  provision  of  the  Constitution  author- 
izes the  Federal  government  to  acquire  terri- 
tory outside  of  the  original  limits  of  the 
United  States,  and  what  powers  it  may  ex- 
ercise therein  over  the  person  or  property  of 
a  citizen  of  the  United  States,  he  made  use 
of  the  following  expressions,  upon  which 
great  reliance  is  placed  by  the  plaintiff  in 
this  case  (p.  446,  L  ed.  p.  718)  :  "There  is 
certainly  no  power  given  by  the  Constitution 
to  the  Federal  government  to  establish  or 
maintain  colonies  bordering  on  the  United 
States  or  at  a  distance,  to  be  ruled  and  gov- 
erned at  its  own  pleasure;  .  .  .  and  if 
a  new  state  is  admitted,  it  needs  no  further 
legislation  by  Congress,  because  the  Consti- 
tution itself  defines  the  relative  rights  and 
powers  and  duties  of  the  state,  and  the  citi- 
zens of  the  state,  and  the  Federal  govern- 
ment. But  no  power  is  given  to  acquire  a 
territory  to  be  held  and  governed  permanent- 
ly in  that  character." 

He  further  held  that  citizens  who  migrate 
to  a  territory  cannot  be  ruled  as  mere  colo- 
nists, and  that,  while  Congress  had  the  pow- 
er of  legislating  over  territories  until  states 
were  formed  from  them,  it  could  not  deprive 
a  citizen  of  his  property  merely  because  he 
brought  it  into  a  particular  territory  of  the 
United  States,  and  that  this  doctrine  applied 
to  slaves  as  well  as  to  other  property. 
Hence,  it  followed  that  the  act  of  Congress 
which  prohibited  a  citizen  from  holding  and 
owning  slaves  in  territories  north  of  3d*  30* 
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(known  as  the  Missouri  Compromise)  was 
unconstitutional  and  void,  and  the  fact  that 
Scott  was  carried  into  such  territory,  refer- 
ring to  what  is  now  known  as  Minnesota,  did 
not  entitle  him  to  his  freedom. 

He  further  held  that  whether  he  was  made 
free  by  being  taken  into  the  free  state  of 
Illinois  and  being  kept  there  two  years  de- 
pended upon  the  laws  of  Missouri,  and  not 
those  of  Illinois,  and  that  by  the  decisions  of 
the  highest  court  of  that  state  his  status  as 
ft  slave  continued,  notwithstanding  his  resi- 
dence of  two  years  in  Illinois. 

It  must  be  admitted  that  this  case  is  a 
^strong  authority  in  favor  of  the  plaintiff, 
Hand  if  the  opinion  of  the  Chief  Justice  be 
•  taken  at  its  full  value  it  is  decisive  in  his 
favor.  We  are  not,  however,  bound  to  over- 
look the  fact,  that,  before  the  Chief  Justice 
save  utterance  to  his  opinion  upon  the  mer- 
its, he  had  already  disposed  of  the  case  ad- 
versely to  the  plaintiff  upon  the  question  of 
jurisdiction,  and  that,  in  view  of  the  excited 
political  condition  of  the  country  at  the 
time,  it  is  unfortunate  that  he  felt  compelled 
to  discuss  the  question  upon  the  merits, 
particularly  so  in  view  of  the  fact  that  it  in- 
volved a  ruling  that  an  act  of  Congress 
which  had  been  acquiesced  in  for  thirty  years 
was  declared  unconstitutional.  It  would  ap- 
pear from  the  opinion  of  Mr.  Justice  Wayne 
that  the  real  reason  for  discussing  these  con- 
stitutional questions  was  that  "there  had  be- 
come such  a  difference  of  opinion"  about 
them  "that  the  peace  and  harmony  of  the 
country  required  the  settlement  of  them  by 
judicial  decision."  p.  455,  L.  ed.  p.  721. 
The  attempt  was  not  successful.  It  is  suffi- 
cient to  say  that  the  country  did  not  ac- 
quiesce in  the  opinion,  and  that  the  Civil 
War,  which  shortly  thereafter  followed,  pro- 
duced such  changes  in  judicial,  as  well  as 
public,  sentiment  as  to  seriously  impair  the 
authority  of  this  case. 

While  there  is  much  in  the  opinion  of  the 
Chief  Justice  which  tends  to  prove  that  he 
thought  all  the  provisions  of  the  Constitu- 
tion extended  of  their  own  force  to  the  terri- 
tories west  of  the  Mississippi,  the  question 
actually  decided  is  readily  distinguishable 
from  the  one  involved  in  the  cause  under 
consideration.  The  power  to  prohibit  slav- 
ery in  the  territories  is  so  different  from  the 
power  to  impose  duties  upon  territorial  prod- 
ucts, and  depends  upon  such  different  pro- 
visions of  the  Constitution,  that  they  can 
scarcely  be  considered  as  analogous,  unless 
we  assume  broadly  that  every  clause  of  the 
Constitution  attaches  to  the  territories  as 
well  as  to  the  states, — a  claim  quite  incon- 
sistent with  the  position  of  the  court  in  the 
Canter  Case.  If  the  assumption  be  true 
that  slaves  are  indistinguishable  from  other 
property,  the  inference  from  the  Dred  Soott 
Case  is  irresistible  that  Congress  had  no 
power  to  prohibit  their  introduction  into  a 
territory.  It  would  scarcely  be  insisted  that 
Congress  could  with  one  hand  invite  settlers 
to  locate  in  the  territories  of  the  United 
States,  and  with  the  other  deny  them  the 
g  right  to  take  their  property  and  belongings 
«  with  them.  The  two'are  so  inseparable  from 


each  other  that  one  could  scarcely  be  granted 
and  the  other  withheld  without  an  exercise 
of  arbitrary  power  inconsistent  with  the  un- 
derlying principles  of  a  free  government. 
It  might  indeed  be  claimed  with  great  plau- 
sibility that  such  a  law  would  amount  to  a 
deprivation  of  property  within  the  14th 
Amendment.  The  difficulty  with  the  Dred 
Soott  Case  was  that  the  court  refused  to 
make  a  distinction  between  property  in  gen- 
eral and  a  wholly  exceptional  class  of  prop- 
erty. Mr.  Benton  tersely  stated  the  distinc- 
tion by  saying  that  the  Virginian  might 
carry  his  slaves  into  the  territories,  but  ha 
could  not  carry  with  him  the  Virginian  law 
which  made  him  a  slave. 

In  his  history  of  the  Dred  Scott  Case,  Mr. 
Benton  states  that  the  doctrine  that  the 
Constitution  extended  to  territories  as  well 
as  to  states  first  made  its  appearance  in  the 
Senate  in  the  session  of  1848-1849,  by  an  at- 
tempt to  amend  a  bill  giving  territorial  gov- 
ernment to  California,  New  Mexico,  and 
Utah  (itself  "hitched  on"  to  a  general  ap- 
propriation bill),  by  adding  the  words  "that 
the  Constitution  of  the  United  States  and  all 
and  singular  the  several  acts  of  Congress 
(describing  them)  be  and  the  same  hereby 
are  extended  and  given  full  force  and  efficacy 
in  said  territories."  Says  Mr.  Benton: 
"The  novelty  and  strangeness  of  this  propo- 
sition called  up  Mr.  Webster,  who  repulsed 
as  an  absurdity  and  as  an  impossibility  the 
scheme  of  extending  the  Constitution  to  the 
territories,  declaring  that  instrument  to 
have  been  made  for  states,  not  territories; 
that  Congress  governed  the  territories  inde- 
pendently of  the  Constitution  and  incom- 
patibly with  it;  that  no  part  of  it  went  to 
a  territory  but  what  Congress  chose  to  send ; 
that  it  could  not  act  of  itself  anywhere,  not 
even  in  the  states  for  which  it  was  made,  and 
that  it  required  an  act  of  Congress  to  put  it 
in  operation  before  it  had  effect  anywhere. 
Mr.  Clay  was  of  the  same  opinion  and 
added:  'Now,  really,  I  must  say  the  idea 
that  eo  instant*  upon  the  consummation  of 
the  treaty,  the  Constitution  of  the  United 
States  spread  itself  over  the  acquired  terri- 
tory and  carried  along  with  it  the  institu- 
tion of  slavery  is  so  irreconcilable  with  my 
comprehension,  or  any  reason  I  possess,  that© 
I  hardly  know  how  to  meet  it.  Upon  the£ 
other  hand,  Mr.'Calhoun  boldly  avowed  his* 
intent  to  carry  slavery  into  them  under  the 
wing  of  the  Constitution,  and  denounced  as 
enemies  of  the  south  all  who  opposed  it." 

The  amendment  was  rejected  by  the  House, 
and  a  contest  brought  on  which  threatened 
the  loss  of  the  general  appropriation  bill  in 
which  this  amendment  was  incorporated, 
and  the  Senate  finally  receded  from  its 
amendment.  "Such,"  said  Mr.  Benton, 
"were  the  portentous  circumstances  under 
which  this  new  doctrine  first  revealed  itself 
in  the  American  Senate,  and  then  as  needing 
legislative  sanction  requiring  an  act  of  Con- 
gress to  carry  the  Constitution  into  the  ter- 
ritories and  to  give  it  force  and  efficacy 
there."  Of  the  Dred  Boott  Case  he  says: 
"I  conclude  this  introductory  note  with  re- 
curring to  the  great  fundamental  error  of 
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the  court  (father  of  all  the  political  errors), 
that  of  assuming  the  extension  of  the  Con- 
stitution to  the  territories.  I  call  it  assum- 
ing, for  it  seems  to  be  a  naked  assumption 
without  a  reason  bo  support  it,  or  a  leg  to 
stand  upon,  condemned  by  the  Constitution 
itself  and  the  whole  history  of  its  formation 
and  administration.  Who  were  the  parties 
to  it?  The  states  alone.  Their  delegates 
framed  it  in  the  Federal  convention;  their 
citizens  adopted  it  in  the  state  conventions. 
The  Northwest  Territory  was  then  in  exist- 
ence and  it  had  been  for  three  years;  yet  it 
had  no  voice  either  in  the  framing  or  adopt- 
ing of  the  instrument,  no  delegate  at  Phila- 
delphia, no  submission  of  it  to  their  will  for 
adoption.  The  preamble  shows  it  made  by 
states.  Territories  are  not  alluded  to  in  it," 
Finally,  in  summing  up  the  results  of  tile 
decisions  holding  the  invalidity  of  the  Mis- 
souri Compromise  and  the  self-extension  of 
the  Constitution  to  the  territories,  he  de- 
clares "that  the  decisions  confliot  with  the 
uniform  action  of  all  the  departments  of  the 
Federal  government  from  its  foundation  to 
the  present  time,  and  cannot  be  received  as 
rules  governing  Congress  and  the  people 
without  reversing  that  action,  and  admit- 
ting the  political  supremacy  of  the  court, 
and  accepting  an  altered  Constitution  from 
its  hands  and  taking  a  new  and  portentous 
point  of  departure  in  the  working  of  the 
government." 
t.  To  sustain  the  judgment  in  the  case  under 
Jj  consideration,  it  by  no  means  becomes  neces- 
•  sary  to  show  that  none  of  the  articles'of  the 
Constitution  apply  to  the  island  of  Porto 
Rico.  There  is  a  clear  distinction  between 
such  prohibitions  as  go  to  the  very  root  of 
the  power  of  Congress  to  act  at  all,  irrespec- 
tive of  time  or  place,  and  such  as  are  opera- 
tive only  ''throughout  the  United  States"  or 
among  the  several  states. 

Thus,  when  the  Constitution  declares  that 
"no  bill  of  attainder  or  ex  post  facto  law 
shall  be  passed,"  and  that  "no  title  of  nobil- 
ity shall  be  granted  by  the  United  States,"  it 
goes  to  the  competency  of  Congress  to  pass 
a  bill  of  that  description.  Perhaps  the  same 
remark  may  apply  to  the  1st  Amendment, 
that  "Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting 
the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  to  peacefully  assemble 
and  to  petition  the  government  for  a  redress 
of  grievances."  We  do  not  wish,  however, 
to  be  understood  as  expressing  an  opinion 
now  far  the  bill  of  riphts  contained  in  the 
first  eight  amendments  is  of  general  and  how 
far  of  local  application. 

Upon  the  other  hand,  when  the  Constitu- 
tion declares  that  all  duties  shall  be  uniform 
"throughout  the  United  States,"  it  becomes 
necessary  to  inquire  whether  there  be  any 
territory  over  which  Congress  has  jurisdic- 
tion which  is  not  a  part  of  the  "United 
States,"  by  which  term  we  understand  the 
states  whose  people  united  to  farm  the  Con- 
stitution, and  such  as  have  since  been  ad- 
mitted to  the  Union  upon  an  equality  with 
them.   Not  only  did  the  people  in  adopting 


the  13th  Amendment  thus  recognize  a  dis- 
tinction between  the  United  States  and  "any 
place  subject  to  their  jurisdiction,"  but  Con- 

frees  itself,  in  the  act  of  March  27,  1804  (2 
tat.  at  L.  298,  chap.  50),  providing  for  the 
proof  of  public  records,  applied  the  provi- 
sions of  the  act,  not  only  to  "every  court  and 
office  within  the  United  States,"  but  to  the 
"courts  and  offices  of  the  respective  terri- 
tories of  the  United  States  and  countries  sub- 
ject to  the  jurisdiction  of  the  United  States," 
as  to  the  courts  and  offices  of  the  several 
states.  This  classification,  adopted  by  the 
Eighth  Congress,  is  carried  into  the  Revised 
Statutes  as  follows:  » 
"Sec.  90S.  The  acts  of  the  legislature  off; 
any  state  or 'territory,  or  of  any  country  i 
subject  to  the  jurisdiction  of  the  United 
States,  shall  be  authenticated,"  etc. 

"Sec.  906.  All  records  and  exemplifica- 
tions of  books  which  may  be  kept  in  any  pub- 
lic office  of  any  state  or  territory,  or  of  any 
country  subject  to  the  jurisdiction  of  the 
United  States,"  etc. 

Unless  these  words  are  to  be  rejected  as 
meaningless,  we  must  treat  them  as  a  recog- 
nition by  Congress  of  the  fact  that  there 
may  be  teritones  subject  to  the  jurisdiction 
of  the  United  States,  which  are  not  of  the 
United  States. 

in  determining  the  meaning  of  the  words 
of  article  1,  section  8,  "uniform  throughout 
the  United  States,"  we  are  bound  to  consider, 
not  only  the  provisions  forbidding  prefer- 
ence being  given  to  the  ports  of  one  state 
over  those  of  another  (to  which  attention 
has  already  been  called),  but  the  other 
clauses  declaring  that  no  tax  or  duty  shall 
be  laid  on  articles  exported  from  any  state, 
and  that  no  state  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  upon 
imports  or  exports,  nor  any  duty  on  tonnage. 
The  object  of  all  of  these  was  to  protect  the 
states  which  united  in  forming  the  Constitu- 
tion from  discriminations  by  Congress, 
which  would  operate  unfairly  or  injuriously 
upon  some  states  and  not  equally  upon  oth- 
ers. The  opinion  of  Mr.  Justice  White  in 
Knovolton  v.  Uoore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct  Rep.  747,  contains  an  elabo- 
rate historical  review  of  the  proceedings  in 
the  convention,  which  resulted  in  the  adop- 
tion of  these  different  clauses  and  their  ar- 
rangement, and  he  there  comes  to  the  con- 
clusion (p.  105,  L.  ed.  p.  995,  Sup.  Ct.  Rep. 
p.  772)  that  "although  the  provision  as  to 
preference  between  ports  and  that  regarding 
uniformity  of  duties,  imposts,  and  excises 
were  one  in  purpose,  one  in  their  adoption," 
they  were  originally  placed  together,  and 
"became  separated  only  in  arranging  the 
Constitution  for  the  purpose  of  style."  Thus 
construed  together,  the  purpose  is  irresisti- 
ble that  the  words  "throughout  the  United 
States"  are  indistinguishable  from  the  words 
"among  or  between  the  several  states,"  and 
that  these  prohibitions  were  intended  to  ap- 
ply only  to  commerce  between  ports  of  the 
several  states  as  they  then  existed  or  should 
thereafter  be  admitted  to  the  Union. 

Indeed,  the  practical  interpretation  put 
by  Congress  upon  the  Constitution  has  been 
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long  continued  and  uniform  to  the  effect  that 
the  Constitution  is  applicable  to  territories 
acquired  by  purchase  or  conquest,  only  when 
ana  so  far  as  Congress  shall  so  direct.  Not' 
withstanding  its  duty  to  "guarantee  to  every 
state  in  this  Union  a  republican  form  of 

government"  (art.  4,  9  4),  by  which  we  un- 
erstand,  according  to  the  definition  of 
Webster,  "a  government  in  which  the  su- 
preme power  resides  in  the  whole  body  of 
the  people,  and  is  exercised  by  representa- 
tives elected  by  them,"  Congress  did  not  hesi- 
tate, in  the  original  organization  of  the  ter- 
ritories of  Louisiana,  Florida,  the  Northwest 
Territory,  and  its  subdivisions  of  Ohio,  In- 
diana, Michigan,  Illinois,  and  Wisconsin  and 
■till  more  recently  in  the  case  of  Alaska,  to 
establish  a  form  of  government  bearing  a 
much  greater  analogy  to  a  British  Crown 
colony  than  a  republican  state  of  America, 
and  to  vest  the  legislative  power  either  in  a 
governor  and  council,  or  a  governor  and 
judges,  to  be  appointed  by  the  President.  It 
was  not  until  they  had  attained  a  certain 
population  that  power  was  given  them  to  or- 

fanize  a  legislature  by  vote  of  the  people, 
n  all  these  cases,  as  well  as  in  territories 
subsequently  organized  west  of  the  Missis- 
sippi, Congress  thought  it  necessary  either 
to  extend  the  Constitution  and  laws  of  the 
United  States  over  them,  or  to  declare  that 
the  inhabitants  should  be  entitled  to  enjoy 
the  right  of  trial  by  jury,  of  bail,  and  of  the 
privilege  of  the  writ  of  habeas  corpus,  as  well 
as  other  privileges  of  the  bill  of  rights. 

We  are  also  of  opinion  that  the  power  to 
acquire  territory  by  treaty  implies,  not  only 
the  power  to  govern  such  territory,  but  to 
prescribe  upon  what  terms  the  United  States 
will  receive  its  inhabitants,  and  what  their 
status  shall  be  in  what  Chief  Justice  Marsh- 
all termed  the  "American  empire."  There 
seems  to  be  no  middle  ground  between  this 
position  and  the  doctrine  that  if  their  in- 
habitants do  not  become,  immediately  upon 
annexation,  citizens  of  the  United  States, 
their  children  thereafter  born,  whether  sav- 
ages or  civilized,  are  such,  and  entitled  to  all 
the  rights,  privileges  and  immunities  of  cit- 
izens. If  such  be  their  status,  the  conse- 
quences will  be  extremely  serious.  Indeed, 
it  is  doubtful  if  Congress  would  ever  assent 
to  the  annexation  of  territory  upon  the  con- 
dition that  its  inhabitants,  however  foreign 
|  they  may  be  to  our  habits,  traditions,  and 
modes  ^rf  life,  shall  become  at  once  citizens 
of  the  "United  States.  In  all  its  treaties 
hitherto  the  treaty-making  power  has  made 
special  provision  for  this  subject;  in  the 
cases  of  Louisiana  and  Florida,  by  stipulat- 
ing that  "the  inhabitants  shall  be  incorpor- 
ated into  the  Union  of  the  United  States  and 
admitted  as  soon  as  possible  ...  to  the 
enjoyment  of  all  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States;" 
in  the  case  of  Mexico,  that  they  should  "be 
incorporated  into  the  Union,  and  be  admitted 
at  the  proper  time  (to  be  judged  of  by  the 
Congress  of  the  United  States)  to  the  en- 
joyment of  all  the  rights  of  citizens  of  the 
United  States:'*  in  the  case  of  Alaska,  that 
the  inhabitants  who  remained  three  years. 


"with  the  exception  of  uncivilized  native 
tribes,  shall  be  admitted  to  the  enjoyment  of 
all  the  rights,"  etc;  and  in  the  case  of  Porto 
Rico  and  thePhilippines,  "that the  civil  rights 
and  political  status  of  the  native  inhabitants 
.  .  .  shall  be  determined  by  Congress." 
In  all  these  cases  there  is  an  implied  denial 
of  the  right  of  the  inhabitants  to  American 
citizenship  until  Congress  by  further  action 
shall  signify  its  assent  thereto. 

Grave  apprehensions  of  danger  are  felt  by 
many  eminent  men, — a  fear  lest  an  unre- 
strained possession  of  power  on  the  part  of 
Congress  may  lead  to  unjust  and  oppressive 
legislation  in  which  the  natural  rights  of 
territories,  or  their  inhabitants,  may  be  en- 
gulfed in  a  centralized  despotism.  These 
rears,  however,  find  no  justification  in  the  ac- 
tion of  Congress  in  the  past  century,  nor  in 
the  conduct  of  the  British  Parliament 
towards  its  outlying  possessions  since  the 
American  Revolution.  Indeed,  in  the  only 
instance  in  which  this  court  has  declared  an 
act  of  Congress  unconstitutional  as  trespass- 
ing upon  the  rights  of  territories  (the  Mis- 
souri Compromise) ,  such  action  was  dictated 
by  motives  of  humanity  and  justice,  and  so 
far  commanded  popular  approval  as  to  be 
embodied  in  the  13th  Amendment  to  the  Con- 
stitution. There  are  certain  principles  of 
natural  justice  inherent  in  the  Anglo-Saxon 
character,  which  need  no  expression  in  con- 
stitutions or  statutes  to  give  them  effect  or 
to  secure  dependencies  against  legislation 
manifestly  hostile  to  their  real  interests. 
Even  in  the  Foraker  act  itself,  the  constitn-* 
tionality  of  which  is  so  vigorously  assailed,* 
power'was  given  to  the  legislative  assembly 
of  Porto  Rico  to  repeal  the  very  tariff  in 
question  in  this  case,  a  power  it  has  not 
seen  fit  to  exercise.  The  words  of  Chief  Jus- 
tice Marshall  in  Oibbons  v.  Ogdcn,  9  Wheat. 
1,  6  L.  ed.  23,  with  respect  to  the  power  of 
Congress  to  regulate  commerce,  arc  pertinent 
in  this  connection:  "This  power,"  said  he, 
"like  nil  others  vested  in  Congress,  is  com- 
plete in  itself,  may  be  exercised  to  its  utmost 
extent,  and  acknowledges  no  limitations  oth- 
er than  are  prescribed  in  the  Constitution. 
.  .  .  The  wisdom  and  discretion  of  Con- 
gress, their  identity  with  the  people,  and  the 
influence  which  their  constituents  possess  at 
elections,  are  in  this,  as  in  many  other  in- 
stances.— as  that,  for  example,  of  declaring 
war, — the  sole  restraints  on  which  they  have 
relied  to  secure  them  from  its  abuse.  They 
are  the  restraints  on  which  the  people  must 
often  rely  solely  in  all  representative  govern- 
ments." 

So  too,  in  Johnson  v.  M'lntosh,  8  Wheat 
543,  583,  5  L.  ed.  681,  091,  it  was  said  by 

him: 

"The  title  by  conquest  is  acquired  and 
maintained  by  force.  The  conqueror  pre- 
scribes its  limits.  Humanity,  however,  act- 
ing on  public  opinion,  has  established,  as  a 
general  rule,  that  the  conquered  shall  not  be 
wantonly  oppressed,  and  that  their  condi- 
tion shall  remain  as  eligible  as  is  compatible 
with  the  objects  of  the  conquest.  Most 
usually  they  are  incorporated  with  the  victo- 
rious nation  and  become  subjects  or  citizens 
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of  the  government  with  which  they  are  con- 
nected. Hie  new  and  old  member*  of  the 
society  mingle  with  each  other ;  the  distinc- 
tion between  them  is  gradually  lost,  and  they 
make  one  people.  Where  this  incorporation 
is  practicable  humanity  demands,  and  a  wise 
policy  requires,  that  the  rights  of  the  con- 
quered to  property  should  remain  unim- 
paired ;  that  the  new  subjects  should  be  gov- 
erned as  equitably  as  the  old ;  and  that  con- 
fidence in  their  security  should  gradually 
banish  the  painful  sense  of  being  separated 
from  their  ancient  connections  and  united  by 
force  to  strangers. 

"When  the  conquest  is  complete,  and  the 
conquered  inhabitants  can  be  blended  with 
the  conquerors,  or  safely  governed  as  a  dis- 
a  finer  people,  public  opinion,  which  not  even 
«  the  conqueror  can  disregard,  imposes  these 
•  restraints  upon  him ;  and  he  cannot  neglect 
them  without  injury  to  his  fame  and  hazard 
to  his  power." 

The  following  remarks  of  Mr.  Justice 
White  in  the  ease  of  Knowlton  v.  Moore,  178 
U.  S.  100,  44  L.  ed.  996,  20  Sup.  Ct.  Rep. 
774,  in  which  the  court  upheld  the  progres- 
sive features  of  the  legacy  tax,  are  also  per- 
tinent: 

"The  grave  consequences  which  it  is  as- 
serted must  arise  in  the  future  if  the  right 
to  levy  a  progressive  tax  be  recognized  in- 
volves in  its  ultimate  aspect  the  mere  asser- 
tion that  free  and  representative  government 
is  a  failure,  and  that  the  grossest  abuses  of 
power  are  foreshadowed  unless  the  courts 
usurp  a  purely  legislative  function.  If  a 
case  should  ever  arise  where  an  arbitrary 
and  confiscatory  exaction  is  imposed,  bear- 
ing the  guise  of  a  progressive  or  any  other 
form  of  tax,  it  will  be  time  enough  to  con- 
sider whether  the  judicial  power  can  afford 
a  remedy  by  applying  inherent  and  funda- 
mental principles  for  the  protection  of  the 
individual,  even  though  there  be  no  express 
authority  in  the  Constitution  to  do  so." 

It  is  obvious  that  in  the  annexation  of  out- 
lying and  distant  possessions  grave  questions 
will  arise  from  differences  of  race,  habits, 
laws,  and  customs  of  the  people,  and  from 
differences  of  soil,  climate,  and  production, 
which  may  require  action  on  the  part  of 
Congress  that  would  be  quite  unnecessary  in 
the  annexation  of  contiguous  territory  in- 
habited only  by  people  of  the  same  race,  or 
by  scattered  bodies  of  native  Indians. 

We  suggest,  without  intending  to  decide, 
that  there  may  be  a  distinction  between  cer- 
tain natural  rights  enforced  in  the  Constitu- 
tion by  prohibitions  against  interference 
with  them,  and  what  may  be  termed  artifi- 
cial or  remedial  rights  which  are  peculiar  to 
our  own  system  of  jurisprudence.  Of  the 
former  class  are  the  rights  to  one's  own  reli- 
gious opinions  and  to  a  public  expression  of 
them,  or,  as  sometimes  said,  to  worship  God 
according  to  the  dictates  of  one's  own  con- 
science; the  right  to  personal  liberty  and  in- 
dividual property;  to  freedom  of  speech  and 
of  the  press;  to  free  access  to  courts  of  jus- 
tice, to  due  process  of  law,  and  to  an  equal 
protection  of  the  laws;  to  immunities  from 
unreasonable  searches  and  seizures,  as  well 
21  S.  C— 60. 


as  cruel  and  unusual  punishments;  and  tog 
such  other  immunities  as  are  'indispensable  • 
to  a  free  government.  Of  the  latter  class 
are  the  rights  to  citizenship,  to  suffrage 
{Minor  v.  Happersett,  21  Wall.  162,  22  L. 
ed.  627),  and  to  the  particular  methods  of 
procedure  pointed  out  in  the  Constitution, 
which  are  peculiar  to  Anglo-Saxon  jurispru- 
dence, and  some  of  which  have  already  been 
held  by  the  states  to  be  unnecessary  to  the 
proper  protection  of  individuals. 

Whatever  may  be  finally  decided  by  the 
American  people  as  to  the  status  of  these  is- 
lands and  their  inhabitants, — whether  they 
shall  be  introduced  into  the  sisterhood  of 
states  or  be  permitted  to  form  independent 
governments, — it  does  not  follow  that  in  the 
meantime,  awaiting  that  decision,  the  people 
are  in  the  matter  of  personal  rights  unpro- 
tected by  the  provisions  of  our  Constitution 
and  subject  to  the  merely  arbitrary  control 
of  Oongrefs.  Even  if  regarded  as  aliens, 
they  are  entitled  under  the  principles  of  the 
Constitution  to  be  protected  in  lite,  liberty, 
and  property.  This  has  been  frequently  held 
by  this  court  in  respect  to  the  Chinese,  even 
when  aliens,  not  possessed  of  the  political 
rights  of  citizens  of  the  United  States.  Yick 
Wo  v.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
«  Sup.  Ct.  Rep.  1064;  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  37  L.  ed.  905, 
13  Sup.  Ct.  Rep.  1016;  Lem  Moon  Sing,  158 
U.  S.  538,  547,  39  L.  ed.  1082,  1085,  15  Sup. 
Ct  Rep.  902;  Wong  Wing  v.  United  States, 
163  U.  S.  228,  41  L.  ed.  140,  16  Sup.  Ct  Rep. 
977.  We  do  not  desire,  however,  to  antici- 
pate the  difficulties  which  would  naturally 
arise  in  this  connection,  but  merely  to  dis- 
claim any  intention  to  hold  that  the  inhabi- 
tants of  these  territories  are  subject  to  an 
unrestrained  power  on  the  part  of  Congress 
to  deal  with  them  upon  the  theory  that  they 
have  no  rights  which  it  is  bound  to  respect 

Large  powers  must  necessarily  be  intrust- 
ed to  Congress  in  dealing  with  these  prob- 
lems, and  we  are  bound  to  assume  that  they 
will  be  judiciously  exercised.  That  those 
powers  may  be  abused  is  possible.  But  the 
same  may  be  said  of  its  powers  under  the 
Constitution  as  well  as  outside  of  it  Hu- 
man wisdom  has  never  devised  a  form  of  gov- 
ernment so  perfect  that  it  may  not  be  per- 
verted to  bad  purposes.  It  is  never  conclu- 
sive to  argue  against  the  possession  of  cer- 
tain powers  from  possible  abuses  of  them. 
It  is  safe  to  say  that  if  Congress  should  ven- 
ture upon  legislation  manifestly  dictated  by 
selfish  interests,  it  would  receive  quick  re- 
buke at  the  hands  of  the  people.  Indeed,  itt 
is  scarcely  possible  that  Congress  could  do  a  J 
greater  injustice'to  these  islands  than  would* 
be  involved  in  holding  that  it  could  not  im- 
pose upon  the  states  taxes  and  excises  with- 
out extending  the  same  taxes  to  them.  Such 
requirement  would  bring  them  at  once  with- 
in our  internal  revenue  system,  including 
stamps,  licenses,  excises,  and  all  the  para- 
phernalia of  that  system,  and  apply  it  to  ter- 
ritories which  have  had  no  experience  of  this 
kind,  and  where  it  would  prove  an  intolera- 
ble burden. 

This  subject  was  carefully  considered  by 
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the  Senate  committee  in  charge  of  the  Fora- 
ker  bill,  which  found,  after  an  examination 
of  the  facts,  that  property  in  Porto  Rico  wag 
already  burdened  with  a  private  debt 
amounting  probably  to  $30,000,000;  that  no 
system  of  property  taxation  was  or  ever  had 
been  in  force  in  the  island,  and  that  it  prob- 
ably would  require  two  years  to  inaugurate 
one  and  secure  returns  from  it;  that  the  rev- 
enues had  always  been  chiefly  raised  by  du- 
ties on  imports  and  exports,  and  that  our  in- 
ternal revenue  laws,  if  applied  in  that  is- 
land, would  prove  oppressive  and  ruinous 
to  many  people  and  interests ;  that  to  under- 
take to  collect  our  heavy  internal  revenue 
tax,  far  heavier  than  Spain  ever  imposed  up- 
on their  products  and  vocations,  would  be  to 
invite  violations  of  the  law  so  innumerable 
as  to  make  prosecutions  impossible,  and  to 
almost  certainly  alienate  and  destroy  the 
friendship  and  good  will  of  that  people  for 
the  United  States. 

In  passing  upon  the  questions  involved  in 
this  and  kindred  cases,  we  ought  not  to  over- 
look the  fact  that,  while  the  Constitution 
was  intended  to  establish  a  permanent  form 
of  government  for  the  states  which  should 
elect  to  take  advantage  of  its  conditions,  and 
continue  for  an  indefinite  future,  the  vast 
possibilities  of  that  future  could  never  have 
entered  tie  minds  of  its  f  ramers.  The  states 
had  but  recently  emerged  from  a  war  with 
one  of  the  most  powerful  nations  of  Europe, 
were  disheartened  by  the  failure  of  the  con- 
federacy, and  were  doubtful  as  to  the  feasi- 
bility of  a  stronger  union.  Their  territory 
was  confined  to  a  narrow  strip  of  land  on 
the  Atlantic  coast  from  Canada  to  Florida, 
with  a  somewhat  indefinite  claim  to  terri- 
tory beyond  the  Alleghanies,  where  their 
sovereignty  was  disputed  by  tribes  of  hostile 
» Indians  supported,  as  was  popularly  be- 
5  lieved,  by  the  British,  who  had  never  formal- 
*  ly  delivered  possession*  under  the  treaty  of 
peace.  The  vast  territory  beyond  the  Mis- 
sissippi, which  formerly  had  been  claimed  by 
France,  since  1762  had  belonged  to  Spain, 
•till  a  powerful  nation  and  the  owner  of  a 

Sreat  part  of  the  Western  Hemisphere.  Un- 
er  these  circumstances  it  is  little  wonder 
that  the  question  of  annexing  these  territo- 
ries was  not  made  a  subject  of  debate.  The 
difficulties  of  bringing  about  a  union  of  the 
states  were  so  great,  the  objections  to  it 
seemed  so  formidable,  that  the  whole 
thought  of  the  convention  centered  upon  sur- 
mounting these  obstacles.  The  question  of 
territories  was  dismissed  with  a  single 
clause,  apparently  applicable  only  to  the  ter- 
ritories then  existing,  giving  Congress  the 
power  to  govern  and  dispose  of  them. 

Had  the  acquisition  of  other  territories 
been  contemplated  as  a  possibility,  could  it 
have  been  foreseen  that,  within  little  more 
than  one  hundred  years,  we  were  destined  to 
acquire,  not  only  the  whole  vast  region  be- 
tween the  Atlantic  and  Pacific  Oceans,  but 
the  Russian  possessions  in  America  and  dis- 
tant islands  in  the  Pacific,  it  is  incredible 
that  no  provision  should  have  been  made  for 
them,  and  the  question  whether  the  Consti- 
tution should  or  should  not  extend  to  them 


have  been  definitely  settled.  If  it  be  once 
conceded  that  we  are  at  liberty  to  acquire 
foreign  territory,  a  presumption  arises  that 
our  power  with  respect  to  such  territories  is 
the  same  power  which  other  nations  have 
been  accustomed  to  exercise  with  respect  to 
territories  acquired  by  them.  If,  in  limiting 
the  power  which  Congress  was  to  exercise 
within  the  United  States,  it  was  also  intend- 
ed to  limit  it  with  regard  to  such  territories 
as  the  people  of  the  United  States  should 
thereafter  acquire,  such  limitations  should 
have  been  expressed.  Instead  of  that,  we 
find  the  Constitution  speaking  only  to  states, 
except  in  the  territorial  clause,  which  is  ab- 
solute in  its  terms,  and  suggestive  of  no  lim- 
itations upon  the  power  of  Congress  in  deal- 
ing with  them.  The  states  could  only  dele- 
gate to  Congress  such  powers  as  they  them- 
selves possessed,  and  as  they  had  no  power 
to  acquire  new  territory  they  had  none  to 
delegate  in  that  connection.  The  logical  in- 
ference from  this  is  that  if  Congress  had 
power  to  acquire  new  territory,  which  is  con- 
ceded, that  power  was  not  hampered  by  theg 
constitutional  provisions.  If,  upon  the  oth-* 
er  hand,  we  assume  *  that  the  territorial* 
clause  of  the  Constitution  was  not  intended 
to  be  restricted  to  such  territory  as  the 
United  States  then  possessed,  there  is  noth- 
ing in  the  Constitution  to  indicate  that  the 
power  of  Congress  in  dealing  with  them  was 
intended  to  be  restricted  by  any  of  the  other 
provisions. 

There  is  a  provision  that  "new  states  may 
be  admitted  by  the  Congress  into  this  Un- 
ion." These  words,  of  course,  carry  the 
Constitution  with  them,  but  nothing  is  said 
regarding  the  acquisition  of  new  territories 
or  the  extension  of  the  Constitution  over 
them.  The  liberality  of  Congress  in  legis- 
lating the  Constitution  into  all  our  contigu- 
ous territories  has  undoubtedly  fostered  the 
impression  that  it  went  there  by  its  own 
force,  but  there  is  nothing  in  the  Constitu- 
tion itself,  and  little  in  the  interpretation 
put  upon  it,  to  confirm  that  impression. 
There  is  not  even  an  analogy  to  the  provi- 
sions of  an  ordinary  mortgage,  for  its  at- 
tachment to  after-acquired  property,  without 
which  it  covers  only  property  existing  at  the 
date  of  the  mortgage.  In  short,  there  is  ab- 
solute silence  upon  the  subject.  The  execu- 
tive and  legislative  departments  of  the  gov- 
ernment have  for  more  than  a  century  inter- 
preted this  silence  as  precluding  the  idea 
that  the  Constitution  attached  to  these  terri- 
tories as  soon  as  acquired,  and  unless  such 
interpretation  be  manifestly  contrary  to  the 
letter  or  spirit  of  the  Constitution,  it  should 
be  followed  by  the  judicial  department. 
Cooley,  Const.  Lim.  §5  81-85.  BurrowOile* 
Litlwgraphie  Co.  v.  Barony,  111  U.  S.  63,  67, 
28  L.  ed.  340,  351,  4  Sup.  Ot  Rep.  279; 
Marshall  Field  &  Co.  v.  Clark,  143  U.  S.  649, 
691,  36  L.  ed.  294,  309,  12  Sup.  Ct  Rep.  495. 

Patriotic  and  intelligent  men  may  differ 
widely  as  to  the  desireableness  of  this  or 
that  acquisition,  but  this  is  solely  a  politi- 
cal question.  We  can  only  consider  this  as- 
pect of  the  case  so  far  as  to  say  that  no  con- 
struction of   ths  Constitution  ahould  be 
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adopted  which  would  prevent  Congress  from 
considering  each  case  upon  its  merits,  unless 
the  language  of  the  instrument  imperatively 
demand  it,  A  false  step  at  this  time  might 
be  fatal  to  the  development  of  what  Chief 
Justice  Marshall  called  the  American  em- 
pire. Choice  in  some  cases,  the  natural 
gravitation  of  small  bodies  towards  large 
ones  in  others,  the  result  of  a  successful  war 
^  in  still  others,  may  bring  about  conditions 
m  which  would  render  the  annexation  of  dis- 

*  tant'possessions  desirable.  If  those  posses- 
sions are  inhabited  by  alien  races,  differing 
from  us  in  religion,  customs,  laws,  methods 
of  taxation,  and  modes  of  thought,  the  ad- 
ministration of  government  and  justice,  ac- 
cording to  Anglo-Saxon  principles,  may  for 
a  time  be  impossible;  and  the  question  at 
once  arises  whether  large  concessions  ought 
not  to  be  made  for  a  time,  that  ultimately 
our  own  theories  may  be  carried  out,  and 
the  blessings  of  a  free  government  under  the 
Constitution  extended  to  them.  We  decline 
to  hold  that  there  is  anything  in  the  Consti- 
tution to  forbid  such  action. 

We  are  therefore  of  opinion  that  the  is- 
land of  Porto  Rico  is  a  territory  appurte- 
nant and  belonging  to  the  United  States,  but 
not  a  part  of  the  United  States  within  the 
revenue  clauses  of  the  Constitution;  that 
the  Foraker  act  is  constitutional,  so  far  as 
it  imposes  duties  upon  imports  from  sueh 
island,  and  that  the  plaintiff  cannot  recover 
back  tie  duties  exacted  in  this  case. 

The  judgment  of  the  Circuit  Court  it 
therefore  affirmed. 

Mr.  Justice  White,  with  whom  concurred 
Mr.  Justice  Shiras  and  Mr.  Justice  Me- 
Kenna,  uniting  in  the  judgment  of  affirm- 
ance: 

Mr.  Justice  Brown,  in  announcing  the 
judgment  of  affirmance,  has  in  his  opinion 
stated  his  reasons  for  his  concurrence  in 
such  judgment.  In  the  result  I  likewise  con- 
cur. As,  however,  the  reasons  which  cause 
me  to  do  so  are  different  from,  if  not  in  con- 
flict with,  those  expressed  In  that  opinion, 
if  its  meaning  is  by  me  not  misconceived,  it 
becomes  my  duty  to  state  the  convictions 
which  control  me. 

The  recovery  sought  is  the  amount  of  duty 
paid  on  merchandise  which  came  into  the 
United  States  from  Porto  Rico  after  July  1, 
1000.  The  exaction  was  made  in  virtue 
of  the  act  of  Congress  approved  April  12, 
1900,  entitled  "An  Act  Temporarily  to  Pro- 
vide Revenue  and  a  Civil  Government  for 
Porto  Rico,  and  for  Other  Purposes."  31 
Stat,  at  L.  77.  The  right  to  recover  is  pred- 
icated on  the  assumption  that  Porto  Rico, 
2  by  the  ratification  of  the  treaty  with  Spain, 

•  became  incorporated  into  the* United  States, 
and  therefore  the  act  of  Congress  which  im- 
posed the  duty  in  question  is  repugnant  to 
article  1,  |  8,  clause  1,  of  the  Constitution 
providing  that  "the  Congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises,  to  pay  the  debts  and  pro- 
vide fox  the  common  defense  and  general 


welfare  of  the  United  States;  but  all  duties, 
imposts,  and  excises  shall  be  uniform 
throughout  the  United  States."  Subsidiar- 
ily, it  is  contended  that  the  duty  collected 
was  also  repugnant  to  the  export  and  prefer- 
ence clauses  of  the  Constitution.  But  as  the 
case  concerns  no  duty  on  goods  going  from 
the  United  States  to  Porto  Rico,  this  propo- 
sition must  depend  also  on  the  hypothesis 
that  the  provisions  of  the  Constitution  re- 
ferred to  apply  to  Porto  Rico  because  that 
island  has  been  incorporated  into  the  United 
States.  It  is  hence  manifest  that  this  lat- 
ter contention  is  involved  in  the  previous 
one,  and  need  not  be  separately  considered. 

The  arguments  at  bar  embrace  many  prop- 
ositions which  seem  to  me  to  be  irrelevant, 
or,  if  relevant,  to  be  so  contrary  to  reason 
and  so  in  conflict  with  previous  decisions  of 
this  court  as  to  cause  them  to  require  but 
a  passing  notice.  To  eliminate  all  contro- 
versies of  this  character,  and  thus  to  come 
to  the  pivotal  contentions  which  the  case  in- 
volves, let  me  state  and  concede  the  sound- 
ness of  some  principles,  referring,  in  doing 
so,  in  the  margin  to  the  authorities  by  which 
they  are  sustained,  and  making  such  com- 
ment on  some  of  them  as  may  to  me  appear 
necessary. 

First.  The  government  of  the  United 
States  was  born  of  the  Constitution,  and  all 
powers  which  it  enjoys  or  may  exercise  must 
be  either  derived  expressly  or  by  implication 
from  that  instrument.  Ever  then,  when  an 
act  of  any  department  is  challenged  because 
not  warranted  by  the  Constitution,  the  ex- 
istence of  the  authority  is  to  be  ascertained 
by  determining  whether  the  power  has  been 
conferred  by  the  Constitution,  either  in  ex- 

Sress  terms  or  by  lawful  implication,  to  be 
rawn  from  the  express  authority  conferred, 
or  deduced  as  an  attribute  which  legitimate- 
ly inheres  in  the  nature  of  the  powers  given, 
and  which  flows  from  the  character  of  thea 
government  established  by  the  Constitution.  JJ 
In  other  words,  while  Confined  to  its'consti-* 
tutional  orbit,  the  government  of  the  United 
States  is  supreme  within  its  lawful  sphere.f 

Second.  Every  function  of  the  government 
being  thus  derived  from  the  Constitution,  it 
follows  that  that  instrument  is  everywhere 
and  at  all  times  potential  in  so  far  as  its 
provisions  are  applicable.) 

Third.  Hence  it  is  that  wherever  a  power 
is  given  by  the  Constitution,  and  there  is  a 
limitation  imposed  on  the  authority,  such 
restriction  operates  upon  and  confines  every 


tMarbury  v.  Madison,  1  Crancb,  176,  2  L.  ed. 
78  et  $eq.;  Martin  v.  Hunter,  1  Wheat.  826, 
4  L  ed.  102 ;  New  Orleans  v.  United  States,  10 
Pet.  662,  786,  9  L.  ed.  573,  602;  Geofroy  v. 
Rlggs,  183  U.  S.  268,  266,  33  L.  ed.  642,  644, 
10  Sap.  Ct.  Rep.  295 ;  United  States  v.  Gettys- 
burg Electric  B.  Co.  160  U.  8.  668,  679,  40  L. 
ed.  576,  580,  16  Sup.  Ct.  Sep.  427,  and  cases 
cited. 

tThe  City  of  Panama,  101  U.  8.  458,  460,  SB 
Ia.  ed.  1061,  1064;  Fong  Toe  Ting  v.  United 
States.  14*  U.  S,  716,  788,  87  U  ed.  914,  911, 
18  Sop.  Ct.  Bap.  1010. 
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action  on  the  subject  within  its  constitution- 
al limits,  t 

Fourth.  Consequently  it  is  impossible  to 
eonceive  that,  where  conditions  are  brought 
about  to  which  any  particular  provision  of 
the  Constitution  applies,  its  controlling  in- 
fluence may  be  frustrated  by  the  action  of 
any  or  all  of  the  departments  of  the  govern- 
ment. Those  departments,  when  discharg- 
ing, within  the  limits  of  their  constitutional 
power,  the  duties  which  rest  on  them,  may 
of  course  deal  with  the  subjects  committed 
to  them  in  such  a  way  as  to  cause  the  mat- 
ter dealt  with  to  come  under  the  control  of 
provisions  of  the  Constitution  which  may  not 
have  been  previously  applicable.  But  this 
does  not  conflict  with  the  doctrine  just  stat- 
ed, or  presuppose  that  the  Constitution  may 
or  may  not  be  applicable  at  the  election  of 
any  agency  of  the  government 

Fifth.  The  Constitution  has  undoubtedly 
conferred  on  Congress  the  right  to  create 
such  municipal  organizations  as  it  may  deem 
best  for  all  the  territories  of  the  United 
States,  whether  they  have  been  incorporated 
or  not,  to  give  to  the  inhabitants  as  respects 
e  the  local  governments  such  degree  of  repre- 
§  sentation  as  may  be  conducive  to  the  public 
•  well-being,  to  deprive  such*territory  of  rep- 
resentative government  if  it  is  considered 
just  to  do  so,  and  to  change  such  local  gov- 
ernments at  discretion.! 

The  plenitude  of  the  power  of  Congress  as 
just  stated  is  conceded  by  both  sides  to  this 
controversy.  It  has  been  manifest  from  the 
earliest  days,  and  so  many  examples  are  af- 
forded of  it  that  to  refer  to  them  seems  su- 
perfluous. However,  there  is  an  instance 
which  exemplifies  the  exercise  of  the  power 
substantially  in  all  its  forms,  in  such  an 
apt  way  that  reference  is  made  to  it.  The 
instance  referred  to  is  the  District  of  Colum- 
bia, which  has  had  from  the  beginning  differ- 
ent forms  of  government  conferred  upon  it 
by  Congress,  some  largely  representative, 
others  only  partially  so.  until,  at  the  present 
time,  the  people  of  tMe  District  live  under  a 
local  government  totally  devoid  of  local  rep- 
resentation, in  the  elective  sense,  adminis- 
tered solely  by  officers  appointed  by  the  Pres- 
ident, Congress,  in  which  the  District  has  no 
representative  in  effect,  acting  as  the  local 
legislature. 

In  some  adjudged  cases  the  power  to  local- 
ly govern  at  discretion  has  been  declared  to 
arise  as  an  incident  to  the  right  to  acquire 
territory.  In  others  it  has  been  rested  upon 
the  clause  of  5  3,  article  4,  of  the  Constitu- 
tion, which  vests  Congress  with  the  power  to 
dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 


tMonongahela  NaT.  Co.  v.  United  States,  148 
U.  S.  312.  336,  37  L.  ed.  468,  4T1,  13  Sup.  Ct 
Rep.  622;  Interstate  Commerce  Commission  v. 
Brlmson,  154  V.  S.  447,  470,  88  U  ed.  1047, 
1058,  4  Inters.  Com.  Hep.  54S,  14  Sup.  Ct.  Rep. 
1125;  Doited  States  v.  Joint  Traffic  A  boo.  171 
TJ.  8.  571,  48  L.  ed.  288,  10  Sap.  Ct.  Hep.  25. 

tUnlted  States  v.  Kagama,  118  U.  8.  875, 
878,  80  L.  ed.  228,  220,  8  Sop.  Ct.  Bep.  1100 ; 
Shlvely  v.  Bowlby,  152  V.  8.  1,  48,  38  L.  ed. 
831,  840,  14  Sup.  Ct.  Bep.  548. 


property  of  the  United  States.||  But  this 
divergence,  if  not  conflict  of  opinion,  does 
not  imply  that  the  authority  of  Congress  to 
govern  the  territories  is  outside  of  the  Con- 
stitution, since  in  either  case  the  right  is 
founded  on  the  Constitution,  although  re- 
ferred to  different  provisions  of  that  instru- 
ment. 

While,  therefore,  there  is  no  express  or  im-n 
plied  limitation  on  Congress  in  exercising  its§ 
power  to  create  local  governments  for*any* 
and  all  of  the  territories,  by  which  that  body 
is  restrained  from  the  widest  latitude  of  dis- 
cretion, it  does  not  follow  that  there  may 
not  be  inherent,  although  unexpressed,  prin- 
ciples which  are  the  basis  of  all  free  govern- 
ment which  cannot  be  with  impunity  tran- 
scended.! But  this  does  not  suggest  that 
every  express  limitation  of  the  Constitution 
which  is  applicable  has  not  force,  but  only 
signifies  that  even  in  cases  where  there  is 
no  direct  command  of  the  Constitution  which 
applies,  there  may  nevertheless  be  restric- 
tions of  so  fundamental  a  nature  that  they 
cannot  be  transgressed,  although  not  ex- 
pressed in  so  many  words  in  the  Constitu- 
tion. 

Sixth.  As  Congress  in  governing  the  ter- 
ritories is  subject  to  the  Constitution,  it  re- 
sults that  all  the  limitations  of  the  Constitu- 
tion which  are  applicable  to  Congress  in  ex- 
ercising this  authority  necessarily  limit  its 
power  on  this  subject.  It  follows,  also,  that 
every  provision  of  the  Constitution  which  is 
applicable  to  the  territories  is  also  control- 
ling therein.  To  justify  a  departure  from 
this  elementary  principle  by  a  criticism  of 
the  opinion  of  Mr.  Chief  Justice  Taney  in 
ficott  v.  Sandford,  19  How.  393,  15  L.  ed. 
091,  appears  to  me  to  be  unwarranted. 
Whatever  may  be  the  view  entertained  of 
the  correctness  of  the  opinion  of  the  court 
in  that  case,  in  so  far  as  it  interpreted  a  par- 
ticular provision  of  the  Constitution  concern- 
ing slavery,  and  decided  that  as  so  construed 
it  was  in  force  in  the  territories,  this  in  no 
way  affects  the  principle  which  that  decision 
announced,  that  the  applicable  provisions  of 
the  Constitution  were  operative.  That  doe- 
trine  was  concurred  in  by  the  dissenting 


1 1  Sere  v.  Fltot,  6  Cranch,  332,  338.  3  L.  ed. 
240,  241 ;  M'Culloch  v.  Maryland,  4  Wheat.  318, 
421,  4  L.  ed.  570,  605 ;  American  Ina  Co.  v.  358 
Bales  of  Cotton,  1  Pet.  511,  542,  7  L.  ed.  242, 
235 ;  United  States  v.  Gratiot.  14  Pet.  526,  637, 
10  L.  ed.  678,  878 ;  Scott  v.  Sandford,  10  How. 
448,  15  L.  ed.  718;  Clinton  T.  Bnglebrecht,  18 
Wall.  484.  447,  20  L.  ed.  658,  662  ;  Hamilton 
v.  Dlllln,  21  Wall.  78.  03,  22  L.  ed.  528.  532 ; 
First  Nat.  Bank  v.  Yankton  County,  101  U.  8. 
129,  182,  26  L.  ed.  1046.  1047;  The  City  of 
Panama,  101  U.  8.  453,  457,  tub  nom.  The  City 
of  Panama  v.  Phelps,  25  L.  ed.  1061,  1062; 
Murphy  v.  Ramsey,  114  U.  8.  16.  44,  29  L.  ed. 
47.  57,  8  Sap.  Ct.  Rep.  747:  United  States  v. 
Kagama.  118  U.  8.  376,  880,  SO  L.  ed.  228,  230, 
6  Sup.  Ct  Rep.  1100 ;  Church  of  Jesus  Christ  of 
L.  D.  8.  V.  United  States,  186  U.  8.  1,  42,  34 
L.  ed.  478,  400,  10  Sop.  Ct  Rep.  782 ;  Boyd  T. 
Nebraska  em  ret  Thayer,  143  U.  8.  135,  169,  86 
L.  ed.  103,  112,  12  Sop.  Ct  Bep.  875. 

IChnrch  of  Jesus  Christ  of  U  D.  8.  v.  United 
States,  186  U.  8.  1,  44,  84  L.  ed.  478,  401,  U 
8up.  Ct  Bep.  702. 
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judges,  as  the  following  excerpt*  demon- 
titrate.  Thus  Mr.  Justice  McLean,  in  the 
-course  of  his  dissenting  opinion,  said  (19 
How.  642,  15  L.  ed.  757): 

"In  organizing  the  government  of  a  ter- 
ritory, Congress  is  limited  to  means  appro- 
priate to  the  attainment  of  the  constitution- 
al object.   No  powers  can  be  exercised  which 

ci  are  prohibited  by  the  Constitution,  or  which 

g  are  contrary  to  its  spirit." 

•  *Mr.  Justice  Curtis,  also,  in  the  dissent  ex- 
pressed by  him,  said  (p.  614,  L.  ed.  p.  787) : 

"If,  then,  this  clause  does  contain  a  power 
to  legislate  respecting  the  territory,  what  are 
the  limits  of  that  power  T 

'To  this  I  answer  that,  in  common  with 
all  the  other  legislative  powers  of  Congress, 
it  finds  limit*  in  the  express  prohibitions  on 
Congress  not  to  do  certain  things;  that,  in 
the  exercise  of  the  legislative  power,  Con- 
gress cannot  pass  an  em  post  faato  law  or  bill 
■of  attainder;  and  so  in  respect  to  each  of  the 
other  prohibitions  contained  in  the  Consti- 
tution.'' 

Seventh.  In  the  case  of  the  territories,  as 
in  every  other  instance,  when  a  provision  of 
-the  Constitution  is  invoked,  the  question 
which  arises  is,  not  whether  the  Constitution 
is  operative,  for  that  is  self-evident,  but 
-whether  the  provision  relied  on  is  applicable. 

Eighth.  As  Congress  derives  its  authority 
to  levy  local  taxes  for  local  purposes  within 
the  territories,  not  from  the  general  grant 
of  power  to  tax  as  expressed  in  the  Consti- 
tution, it  follows  that  its  right  to  locally  tax 
is  not  to  be  measured  by  the  provision  em- 
powering Congress  "to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,"  and  is  not 
restrained  by  the  requirement  of  uniformity 
throughout  the  United  States.  But  the 
power  just  referred  to,  as  well  as  the  quali- 
fication of  uniformity,  restrains  Congress 
from  imposing  an  impost  duty  on  goods  com- 
ing into  the  United  States  from  a  territory 
which  has  been  incorporated  into  and  forms 
a  part  of  the  United  States.  This  results 
because  the  clause  of  the  Constitution  in 
question  does  not  confer  upon  Congress  pow- 
er to  impose  such  an  impost  duty  on  goods 
coming  from  one  part  of  the  United  States 
to  another  part  thereof,  and  such  duty,  be- 
sides, would  be  repugnant  to  the  requirement 
of  uniformity  throughout  the  United  States.f 

To  question  the  principle  above  stated  on 
the  assumption  that  the  rulings  on  this  sub- 
ject of  Mr.  Chief  Justice  Marshall  in  Lough- 
n  borough  v.  Blake  were  mere  dicta  seems  to 
g  me  to  be  entirely  inadmissible.    And,  be- 

•  sides,  if  such  view  was  justified/the  prin- 
ciple would  still  find  support  in  the  decision 
in  Woodruff  v.  Parham,  and  that  decision,  in 
this  regard,  was  affirmed  by  this  court  in 
Brown  v.  Houston,  114  U.  S.  822,  29  L.  ed. 
257,  5  Sup.  Ct  Bep.  1091  and  Fairbank  v. 

tLougbborougb  v.  Blake,  5  Wheat.  3i7~322", 
5  L.  ed.  98,  99 :  Woodruff  v.  Parham,  8  Wall. 
123,  133,  19  L.  ed.  382,  385;  Brown  v.  Hous- 
ton, 114  U.  S.  622.  628,  29  L.  ed.  257.  259.  5 
Sup.  Ct.  Rep.  1091;  Fairbank  v.  United  States, 
181.  U.  8.  283,  ante,  048,  21  Sup.  Ct.  Rep. 
648. 


United  State*,  181  U.  &  283,  ante,  848,  21 
Sup.  Ct  Bep.  848. 

From  these  conceded  propositions  it  fol- 
lows that  Congress  in  legislating  for  Porto 
Rico  was  only  empowered  to  act  within  the 
Constitution  and  subject  to  its  applicable 
limitations,  and  that  every  provision  of  the 
Constitution  which  applied  to  a  country  sit- 
uated as  was  that  island  was  potential  In 
Porto  Rico. 

And  the  determination  of  what  particular 
provision  of  the  Constitution  is  applicable, 
generally  speaking,  in  all  cases,  involves  an 
inquiry  into  the  situation  of  the  territory 
and  its  relations  to  the  United  States.  This 
is  well  illustrated  by  some  of  the  decisions 
of  this  court  which  are  cited  in  the  mar- 
gin.* Some  of  these  decisions  hold  on  the 
one  hand  that,  growing  out  of  the  presum- 
ably ephemeral  nature  of  a  territorial  gov- 
ernment, the  provisions  of  the  Constitution 
relating  to  the  life  tenure  of  judges  is  in- 
applicable to  courts  created  by  Congress, 
even  in  territories  which  are  incorporated 
into  the  United  States,  and  some,  on  the 
other  hand,  decide  that  the  provisions  as  to 
common-law  juries  found  in  the  Constitution 
are  applicable  under  like  conditions;  that 
is  to  say,  although  the  judge  presiding  over 
a  jury  need  not  have  the  constitutional  ten- 
ure, yet  the  jury  must  be  in  accordance  with 
the  Constitution.  And  the  application  of 
the  provision  of  the  Constitution  relating  to 
juries  has  been  also  considered  in  a  different 
aspect,  the  case  being  noted  in  the  margin.  || 

The  question  involved  was  the  constitu-  ^ 
tionality  of  the  statutes  of  the  United  States  g 
conferring  power  on  ministers  and  consuls'to  • 
try  American  citizens  for  crimes  committed 
in  certain  foreign  countries.  Bev.  Stat  4083- 
408G.    The  court  held  the  provisions  in  ques- 
tion not  to  be  repugnant  to  the  Constitution, 
and  that  a  conviction  for  a  felony  without  a 
previous  indictment  by  a  grand  jury,  or  the 
summoning  of  a  petty  jury,  was  valid. 

It  was  decided  that  the  provisions  of  the 
Constitution  relating  to  grand  and  petty 
juries  were  inapplicable  to  consular  courts 
exercising  their  jurisdiction  in  certain  coun- 
tries foreign  to  the  United  States.  But  this 
did  not  import  that  the  government  of  the 
United  States  in  creating  and  conferring  ju- 
risdiction on  consuls  and  ministers  acted 


{American  Ins.  Co.  v.  356  Bales  of  Cotton,  1 
Pet.  611,  7  L.  ed.  242;  Benner  v.  Porter,  9 
How.  235,  13  L.  ed.  119;  Webster  v.  Reld,  11 
How.  437.  460,  18  L.  ed.  761,  770;  Clinton  v. 
Englebreoht,  13  Wall.  484,  20  L.  ed.  659;  Rey- 
nolds v.  United  States,  98  U.  8.  145,  25  L.  ed. 
244 ;  Callan  v.  Wilson,  127  U.  8.  540,  S3  U  ed. 
223.  8  Sop.  Ct.  Rep.  1301 :  McAllister  v.  United 
States.  141  U.  8.  174,  35  L.  ed.  693.  11  Snp.  Ct 
Rep.  949 :  SprlngvlIIe  v.  Thomas,  166  U.  S.  707, 

41  L.  ed.  1172.  17  Sup.  Ct.  Rep.  717;  Bauman 
v.  Ross,  167  U.  S.  648,  42  L.  ed.  270,  17  8np. 
Ct  Rep.  966 ;  Thompson  v.  Utah,  170  U.  8.  343, 

42  L.  ed.  1061,  18  Sap.  Ct.  Rep.  620;  Capital 
Traction  Co.  v.  Hof,  174  V.  S.  1.  43  L.  ed.  873, 
19  Sup.  Ct.  Rep.  580 ;  Black  v.  Jackson,  177  U. 
S.  363,  44  L.  ed.  807,  20  Sup.  Ct.  Rep.  648. 

\\Re  Ross,  140  U.  S.  458,  461,  462,  468,  tub 
nom.  Ross  v.  Mclntyre,  86  L.  ed.  581,  585,  11 
Sop.  Ct.  Bep.  897. 
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outside  of  the  Constitution,  since  it  was  ex- 
pressly held  that  the  power  to  call  such  courts 
into  being  and  to  confer  upon  them  the  right 
to  try,  in  the  foreign  countries  in  question, 
American  citizens,  was  deducible  from  the 
treaty-making  power  as  conferred  by  the 
Constitution.  The  court  said  (p.  463,  L.  ed. 
p.  585,  Sup.  Ct  Rep.  p.  900) : 

"The  treaty-making  power  vested  in  our 
government  extends  to  all  proper  subjects  of 
negotiation  with  foreign  governments.  It 
can,  equally  with  any  of  the  former  or  pres- 
ent governments  of  Europe,  make  treaties 
providing  for  the  exercise  of  judicial  author- 
ity in  other  countries  by  its  officers  ap- 
pointed to  reside  therein." 

In  other  words,  the  case  concerned,  not  the 
question  of  a  power  outside  the  Constitution, 
but  simply  whether  certain  provisions  of  the 
Constitution  were  applicable  to  the  author- 
ity exercised  under  the  circumstances  which 
the  case  presented. 

Albeit,  as  a  general  rule,  the  status  of  a 
particular  territory  has  to  be  taken  in  view 
when  the  applicability  of  any  provision  of 
the  Constitution  is  questioned,  it  does  not 
follow,  when  the  Constitution  has  absolutely 
withheld  from  the  government  all  power  on 
a  given  subject,  that  such  an  inquiry  is  nec- 
essary. Undoubtedly  there  are  general  pro- 
hibitions in  the  Constitution  in  favor  of  the 
liberty  and  property  of  the  citizen,  which  are 
not  mere  regulations  as  to  the  form  and  man- 
ner in  whicli  a  conceded  power  may  be  exer- 
cised, but  which  are  an  absolute  denial  of  all 
n  authority  under  any  circumstances  or  condi- 
a tions  to  do  particular  acts.  In  the  nature  of 
?  things,  limitations  of  tbisVharacter  cannot  be 
under  any  circumstances  transcended,  be- 
cause of  the  complete  absence  of  power. 

The  distinction  which  exists  between  the 
two  characters  of  restrictions — those  which 
regulate  a  granted  power  and  those  which 
withdraw  all  authority  on  a  particular  sub- 
ject— has  in  effect  been  always  conceded, 
even  by  those  who  most  strenuously  insisted 
on  the  erroneous  principle  that  the  Constitu- 
tion did  not  apply  to  Congress  in  legislating 
for  the  territories,  and  was  not  operative  in 
such  districts  of  country.  No  one  had  more 
broadly  asserted  this  principle  than  Mr. 
Webster.   Indeed,  the  support  which  that 

S reposition  receives  from  expressions  of  that 
lustrums  man  have  been  mainly  relied  upon 
to  sustain  it,  and  yet  there  can  be  no  doubt 
that,  even  while  insisting  upon  such  prin- 
ciple, it  was  conceded  by  Mr.  Webster  that 
those  positive  prohibitions  of  the  Constitu- 
tion which  withhold  all  power  on  a  particu- 
lar subject  were  always  applicable.  His 
views  of  the  principal  proposition  and  his 
concession  as  to  the  existence  of  the  qualifi- 
cation are  clearly  shown  by  a  debate  which 
took  place  in  the  Senate  on  February  24, 
1849,  on  an  amendment  offered  by  Mr.  Walk- 
er extending  the  Constitution  and  certain 
laws  of  the  United  States  over  California 
and  New  Mexico.  Mr.  Webster,  in  support 
of  his  conception  that  the  Constitution  did 
not,  generally  speaking,  control  Congress  in 
legislating  for  the  territories  or  operate  in 


such  districts,  said  as  follows  (20  Cong. 
Globe,  App.  p.  272) : 

"Mr.  President,  it  is  of  importance  that 
we  should  seek  to  have  clear  ideas  and  cor- 
rect notions  of  the  question  which  this 
amendment  of  the  member  from  Wisconsin 
has  presented  to  us;  and  especially  that  we 
should  seek  to  get  some  conception  of  what 
is  meant  by  the  proposition,  in  a  law,  to 
'extend  the  Constitution  of  the  United  States 
to  the  territories.'  Why,  sir,  the  thing  is 
utterly  impossible.  All  the  legislation  in 
the  world,  in  this  general  form,  could  not 
accomplish  it.  There  is  no  cause  for  the 
operation  of  the  legislative  power  in  such  a 
matter  as  that.  The  Constitution,  what  is 
it— we  extend  the  Constitution  of  the  United 
States  by  law  to  a  territory!  What  is  the 
Constitution  of  the  United  States?  Is  note 
its  very  first  principle  that  all  within  its  in-  fj 
fluence  and  comprehension  shall*  be  repre-  • 
sented  in  the  legislature  which  it  establishes, 
with  not  only  the  right  of  debate  and  the 
right  to  vote  in  both  Houses  of  Congress,  but 
a  right  to  partake  in  the  choice  of  the  Presi- 
dent and  Vice  President  T  And  can  we  by 
law  extend  these  rights,  or  any  of  them,  to  a 
territory  of  the  United  States  T  Everybody 
will  see  that  it  is  altogether  impracticable." 

Thereupon,  the  following  colloquy  ensued 
between  Mr.  Underwood  and  Mr.  Webster 
(Ibid.  281-282) : 

"Mr.  Underwoods  The  learned  Senator 
from  Massachusetts  says,  and  says  most  ap- 
propriately and  forcibly,  that  the  principles 
of  the  Constitution  are  obligatory  upon  us 
even  while  legislating  for  the  territories. 
That  is  true,  I  admit,  in  its  fullest  force, 
but  if  it  is  obligatory  upon  us  while  legis- 
lating for  the  territories,  is  it  possible  thai 
it  will  not  be  equally  obligatory  upon  the 
officers  who  are  appointed  to  administer  the 
laws  in  these  territories?' 

"Mr.  Webster:  'I  never  said  it  was  not 
obligatory  upon  them.  What  I  said  warn, 
that  in  making  laws  for  these  territories  it 
was  the  high  duty  of  Congress  to  regard 
those  great  principles  in  the  Constitution  in- 
tended for  the  security  of  personal  liberty 
and  for  the  security  of  property.' 

"Mr.  Underwood:'  .  .  .  Suppose  we 
provide  by  our  legislation  that  nobody  shall 
be  appointed  to  an  office  there  who  professes 
the  Catholic  religion.  What  do  we  do  by  an 
act  of  this  sort? 

"Mr.  Webster:  "We  violate  the  Constitu- 
tion, which  says  that  no  religious  test  shall 
be  required  as  qualification  for  office.' " 

And  this  was  the  state  of  opinion  gener- 
ally prevailing  in  the  Free  Soil  and  Repub- 
lican parties,  since  the  resistance  of  those 
parties  to  the  extension  of  slavery  into  the 
territories,  while  in  a  broad  sense  predicated 
on  the  proposition  that  the  Constitution  was 
not  generally  controlling  in  the  territories, 
was  sustained  by  express  reliance  upon  the 
5th  Amendment  to  the  Constitution  forbid- 
ding Congress  from  depriving  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law.  Every  platform  adopted  by  those 
parties  down  to  and  including  1860,  while- 
propounding  the  general  doctrine,  also  in  ef- 
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*  feet  declared  the  role  just  stated.  I  append 
In  the  margin  an  excerpt  from  the  platform 
of  the  Free  Soil  party  adopted  in  1842.f 

The  conceptions  embodied  in  these  resolu- 
tions were  in  almost  identical  language  re- 
iterated in  the  platform  of  the  Liberty  party 
in  1843,  in  that  of  the  Free  Soil  party  in 
1852,  and  in  the  platform  of  the  Republican 

Sarty  in  1850.  Stanwood,  Hist,  of  Presi- 
ency,  pp.  218,  253,  254,  and  271.  In  effect, 
the  same  thought  was  repeated  in  the  dec- 
laration of  principles  made  by  the  Republi- 
can party  convention  in  1860,  when  Mr.  Lin- 
coln was  nominated,  as  will  be  seen  from  an 

*  excerpt  therefrom  set  out  in  the  margin4 

§    The  doctrine  that  these  absolute  with- 

*  drawals  of  power  whiclf  the  Constitution  ha* 
made  in  favor  of  human  liberty  are  appli- 
cable to  every  condition  or  status  has  been 
clearly  pointed  out  by  this  court  in  Chicago, 
R.  I.  <t  P.  R.  Co.  v.  lioCMnn  (1885)  114  U. 
S.  542,  29  L.  ed.  270,  6  Sup.  Ct  Rep.  1005, 
where,  speaking  through  Mr.  Justice  Field, 
the  court  said  (p.  646,  L.  ed.  p.  271,  Sup.  Ct 
Rep.  p.  1006) : 

"It  is  a  general  rule  of  public  law,  recog- 
nized and  acted  upon  by  the  United  States, 
that  whenever  political  jurisdiction  and  leg- 
islative power  over  any  territory  are  trans- 
ferred from  one  nation  or  sovereign  to  an- 
other the  municipal  laws  of  the  country — 
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tExtract  from  the  Free  Soil  Party  Platform 
of  1842  (Stanwood,  Hist,  of  Presidency,  p.  240)  : 

"Resolved,  That  oar  fathers  ordained  the  Con- 
stitution of  the  United  States  in  order,  among 
other  great  national  objects,  to  establish  Justice, 
promote  the  general  welfare,  and  secure  the 
blessings  of  liberty,  but  expressly  denied  to  the 
Federal  government  which  they  created,  all  con- 
stitutional power  to  deprive  any  person  of  life, 
liberty,  or  property  without  due  legal  process. 

"Resolved,  That,  In  the  lodgment  of  this  con- 
vention, Congress  has  no  more  power  to  make  a 
slave  than  to  make  a  king;  no  more  power  to 
Institute  or  establish  slavery  than  to  Institute 
or  establish  a  monarchy.  No  such  power  can 
be  found  among  those  specifically  conferred  by 
tho  Constitution,  or  derived  by  any  Just  Im- 
plication from  them. 

"Resolved,  That  It  Is  the  duty  of  the  Federal 
government  to  relieve  Itself  from  all  responsi- 
bility for  the  existence  or  continuance  of  slav- 
ery wherever  the  government  possesses  consti- 
tutional authority  to  legislate  on  that  subject, 
and  Is  thus  responsible  for  Its  existence. 

■'Resolved,  Tbat  the  true,  and  In  the  Judg- 
ment of  this  convention  the  only  safe,  means  of 
preventing  the  extension  of  slavery  Into  terri- 
tory now  free.  Is  to  prohibit  Its  existence  In  all 
such  territory  by  an  act  of  Congress." 

$  Excerpt  from  Declarations  Made  In  the  Plat- 
form of  the  Republican  Party  In  1860  (Stan- 
wood, Hist,  of  Presidency,  p.  293)  : 

"8.  That  the  normal  condition  of  all  the  ter- 
ritory of  the  United  States  Is  tbat  of  freedom  ; 
that  as  our  republican  fathers,  when  they  had 
abolished  slavery  In  all  our  national  territory, 
ordained  that  no  person  should  be  deprived  of 
life,  liberty,  or  property  without  due  process  of 
law,  it  becomes  our  duty,  by  legislation,  when- 
ever such  legislation  Is  necessary,  to  maintain 
this  provision  of  the  Constitution  against  all 
attempts  to  violate  It ;  and  we  deny  the  author- 
ity of  Congress,  of  a  territorial  legislature,  or 
of  any  individual,  to  give  legal  existence  to 
slavery  In  any  territory  of  the  United  States." 


tbat  is,  laws  which  are  intended  for  the  pro- 
tection of  private  rights — continue  in  force 
until  abrogated  or  changed  by  the  new  gov- 
ernment or  sovereign.  By  the  cession,  pub- 
lic property  passes  from  one  government  to 
the  other,  but  private  property  remains  as 
before,  and  with  it  those  municipal  law* 
which  are  designed  to  secure  its  peaceful 
use  and  enjoyment  As  a  matter  of  course, 
all  laws,  ordinances,  and  regulations  in  con- 
flict with  the  political  character,  institu- 
tions, and  constitution  of  the  new  govern- 
ment are  at  once  displaced.  Thus,  upon  a 
cession  of  political  jurisdiction  and  legisla- 
tive power — and  the  latter  is  involved  in  the 
former— to  the  United  States,  the  laws  of 
the  country  in  support  of  an  established  re- 
ligion, or  abridging  the  freedom  of  the  press, 
or  authorizing  cruel  and  unusual  punish- 
ments, and  the  like,  would  at  once  cease  to 
be  of  obligatory  force,  without  any  declara- 
tion to  that  effect;  and  the  laws  of  the  coun- 
try on  other  subjects  would  necessarily  be 
superseded  by  existing  laws  of  the  new  gov- 
ernment upon  the  same  matters.  But  with 
respect  to  other  laws  affecting  the  posses- 
sion, use,  and  transfer  of  property,  and  de- 
signed to  secure  good  order  and  peace  in  the 
community,  and  promote  its  health  and  pros- 
perity, which  are  strictly  of  a  municipal 
character,  the  rule  is  general  that  a  change 
of  government  leaves  them  in  force  until, 
by  direct  action  of  the  new  government,  they 
are  altered  or  repealed.  •  American  Ins.  Co. 
v.  956  Bales  of  Cotton,  1  Pet  642,  7  L.  ed. 
265 ;  Hal  leek,  International  Law,  chap.  34,  | 
14." 

There  is  in  reason,  then,  no  room  in  this 
case  to  contend  that  Congress  can  destroy 
the  liberties  of  the  people  of  Porto  Rico  by 
exercising  in  their  regard  powers  against© 
freedom  and  justice  which  the  Constitution* 
has  absolutely  denied.  There  ean*also  be  no* 
controversy  as  to  the  right  of  Congress  to  lo- 
cally govern  the  island  of  Porto  Rico  as  its 
wisdom  may  decide,  and  in  so  doing  to  ac- 
cord only  such  degree  of  representative  gov- 
ernment as  may  be  determined  on  by  thai 
body.  There  can  also  be  no  contention  as  to 
the  authority  of  Congress  to  levy  such  local 
taxes  in  Porto  Rico  as  it  may  choose,  even 
although  the  amount  of  the  local  burden  so 
levied  be  manifold  more  onerous  than  is  the 
duty  with  which  this  case  is  concerned. 
But  as  the  duty  in  question  was  not  a  local 
tax,  since  it  was  levied  in  the  United  States 
on  goods  coming  from  Porto  Rico,  it  fol- 
lows that  if  that  island  was  a  part  of  the 
United  States,  the  duty  was  repugnant  to 
the  Constitution,  since  the  authority  to  levy 
an  impost  duty  conferred  by  the  Constitu- 
tion on  Congress  does  not  as  I  have  con- 
ceded, include  the  right  to  lay  such  a  burden 
on  goods  coming  from  one  to  another  part  of 
the  United  States.  And,  besides,  if  Porto 
Rico  was  a  part  of  the  United  States  the  ex- 
action was  repugnant  to  the  uniformity 
clause. 

The  sole  and  only  issue,  then,  is  not 
whether  Congress  has  taxed  Porto  Rico 
without  representation, — for,  whether  the 
tax  was  local  or  national,  it  could  have  [ 
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imposed  although  Porto  Rico  had  no  repre- 
sentative local  government  and  waa  not  rep- 
resented in  Congress, — but  is  whether  the 
particular  tax  in  question  waa  levied  in  such 
form  as  to  cause  it  to  be  repugnant  to  tho 
Constitution.  This  is  to  be  resolved  by  an- 
swering the  inquiry,  Had  Porto  Rico,  at  the 
time  of  the  passage  of  the  act  in  question, 
been  incorporated  into  and  become  an  inte- 
gral part  of  the  United  States! 

On  the  one  hand,  it  is  affirmed  that,  al- 
though Porto  Rico  had  been  ceded  by  the 
treaty  with  Spain  to  the  United  States,  the 
cession  wag  accompanied  by  such  conditions 
as  prevented  that  island  from  becoming  an 
integral  part  of  the  United  States,  at  least 
temporarily  and  until  Congress  had  so  de- 
termined. On  the  other  hand,  it  is  insisted 
that  by  the  fact  of  cession  to  the  United 
States  alone,  irrespective  of  any  conditions 
found  in  the  treaty,  Porto  Rico  became  a 
part  of  the  United  States  and  was 
incorporated  into  it  It  is  incompat- 
ible with  the  Constitution,  it  is  argued, 
efor  the  government  of  the  United  States 
J:  to  accept  a  cession  of  territory  from  a  for- 
•  eign  country  without  'complete  incorpora- 
tion following  as  an  immediate  result,  and 
therefore  it  is  contended  that  it  is  imma- 
terial to  inquire  what  were  the  conditions 
of  the  cession,  since  if  there  were  any  which 
were  intended  to  prevent  incorporation  they 
were  repugnant  to  the  Constitution  and 
void.  The  result  of  the  argument  is  that 
the  government  of  the  United  States  is  ab- 
solutely without  power  to  acquire  and  hold 
territory  as  property  or  as  appurtenant  to 
the  United  States.  These  conflicting  con- 
tentions are  asserted  to  be  sanctioned  by 
many  adjudications  of  this  court  and  by  va- 
rious acts  of  the  executive  and  legislative 
branches  of  the  government;  both  sides,  in 
many  instances,  referring  to  the  same  deci- 
sions and  to  the  like  acts,  but  deducing  con- 
trary conclusions  from  them.  From  this  it 
comes  to  pass  that  it  will  be  impossible  to 
weigh  the  authorities  relied  upon  without 
ascertaining  the  subject-matter  to  which 
they  refer,  in  order  to  determine  their  proper 
influence.  For  this  reason,  in  the  orderly 
discussion  of  the  controversy,  I  propose  to 
consider  the  subject  from  the  Constitution 
itself,  as  a  matter  of  first  impression,  from 
that  instrument  as  illustrated  by  the  his- 
tory of  the  government,  and  as  construed  by 
the  previous  decisions  of  this  court.    By  this 

{irocess,  if  accurately  carried  out,  it  will  fol- 
ow  that  the  true  solution  of  the  question 
will  be  ascertained,  both  deductively  and  in- 
ductively, and  the  result,  besides,  will  be  ad- 
equately proved. 

It  may  not  be  doubted  that  by  the  general 
principles  of  the  law  of  nations  every  gov- 
ernment which  is  sovereign  within  its  sphere 
of  action  possesses  as  an  inherent  attribute 
the  power  to  acquire  territory  by  discovery, 
by  agreement  or  treaty,  and  by  conquest.  It 
cannot  also  be  gainsaid  that,  as  a  general 
rule,  wherever  a  government  acquires  terri- 
tory as  a  result  of  any  of  the  modes  above 
stated,  the  relation  of  the  territory  to  the 
new  government  is  to  be  determined  by  the 


acquiring  power  in  the  absence  of  stipula- 
tions upon  the  subject.  These  general  prin- 
ciples of  the  law  of  nations  are  thus  stated 
by  Halleck  in  his  treatise  on  International 
Law,  page  12G: 

"A  state  may  acquire  property  or  domain 
in  various  ways;  its  title  may  be  acquired 
originally  by  mere  occupancy,  and  confirmed  r 
by  the  presumption  arising  from  the  lapse  5 
of  time;*or  by  discovery  and  lawful  posses-  * 
sion ;  or  by  conquest,  confirmed  by  treaty  or 
tacit  consent;  or  by  grant,  cession,  purchase, 
or  exchange;  in  fine,  by  any  of  the  recog- 
nized modes  by  which  private  property  is  ac- 
quired by  individuals.  It  is  not  our  object 
to  enter  into  any  general  discussion  of  these 
several  modes  of  acquisition,  any  further 
than  may  be  necessary  to  distinguish  the 
character  of  certain  rights  of  property  which 
are  the  peculiar  objects  of  international  ju- 
risprudence. Wheaton,  International  Law, 
pt.  2,  chap.  4,  Sf  If  4,  5;  1  Phillimore,  Inter- 
national Law,  |{  221-277;  Grotius,  de  Jur. 
Bel.  sc.  Pac,  lib.  2,  chap.  4;  Vattel,  Droit 
des  Gens,  liv.  2,  chaps.  7  and  11 ;  Rutherford, 
Inst.  b.  1,  chap.  3,  b.  2,  chap.  9;  Puffendorf, 
de  Jur.  Nat.  et.  Gent.,  lib.  4,  chaps.  .4-6; 
Moser,  Versuch,  etc.,  b.  5,  chap.  9 ;  Martens, 
Precis  du  Droit  des  Gens.  89  35  et  »eq.; 
Schmaltz,  Droit  des  Gens,  liv.  4,  chap.  1; 
Kluber,  Droit  des  Gens,  §5  125,  126;  Hea- 
ter, Droit  International,  f  76;  Ortolan,  Do* 
maine  International,  §§  53  et  teq.;  Bowyer, 
Universal  Public  Law,  chap.  28;  Bello,  Der- 
echo  Internacional,  pt.  1,  chap.  4;  Riquelme, 
Derecho,  Pub.  Int.,  lib.  1,  title  1,  chap.  2; 
Burlamaqui,  Droit  de  la  Nat.  et  des  Gens, 
tome  4,  pt.  3,  chap.  5." 

Speaking  of  a  change  of  sovereignty,  Hal- 
leck says  (pp.  76,  814) : 

"Chap.  3,  J  23.  The  sovereignty  of  a  state 
may  be  lost  in  various  ways.  It  may  be 
vanquished  by  a  foreign  power,  and  become 
incorporated  into  the  conquering  state  as  a 
province  or  as  one  of  its  component  parts; 
or  it  may  voluntarily  unite  itself  with  an- 
other in  such  a  way  that  its  independent  ex- 
istence as  a  state  will  entirely  cease. 

"Chap.  33,  S  8-  If  the  hostile  nation  be 
subdued  and  the  entire  state  conquered,  a 
question  arises  as  to  the  manner  in  which 
the  conqueror  may  treat  it  without  trans- 
gressing the  just  bounds  established  by  the 
rights  of  conquest  If  he  simply  replaces 
the  former  sovereign,  and,  on  the  submission 
of  the  people,  governs  them  according  to  the 
laws  of  the  state,  they  can  have  no  cause  of 
complaint  Again,  if  he  incorporate  them 
with  his  former  states,  giving  to  them  the 
rights,  privileges,  and  immunities  of  his  own* 
subjects,  he  does  for  them  all  that  is  due* 
"from  a  humaneand  equitable  conqueror  tohis* 
vanquished  foes.  But  if  the  conquered  are  a 
fierce,  savage,  and  restless  people,  he  may, 
according  to  the  degree  of  their  indocility, 
govern  them  with  a  tighter  rein,  so  as  to 
curb  their  'impetuosity,  and  to  keep  them 
under  subjection.'  Moreover,  the  rights  of 
conquest  may,  in  certain  cases,  justify  him 
in  imposing  a  tribute  or  other  burthen,  ei- 
ther a  compensation  for  the  expenses  of  the 
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war  or  u  t  punishment  for  the  injustice  he 
has  Buffered  from  them  .  .  .  Vattel, 
Droit  des  Gens,  liv.  3,  ch.  13,  |  201 ;  2  Cur- 
tius,  History,  etc.,  liv.  7,  cap.  8;  Grotius,  de 
Jur.  Bel.  ac  Pac  lib.  3,  caps.  8,  15;  Puffen- 
dorf ,  de  Jur.  Nat.  et  Gent.  lib.  8,  cap.  6,  $  24 ; 
Real,  Science  du  Gouvernement,  tome  5,  ch. 
2,  5  5;  Heffter,  Droit  International,  §  124; 
Abegg.  Untersuchungen,  etc.,  p.  86." 

In  American  Ins.  Co.  v.  S56  Bales  of  Cot- 
ton, 1  Pet.  511,  7  L.  ed.  242,  the  general  doc- 
trine was  thus  summarized  in  the  opinion 
delivered  by  Mr.  Chief  Justice  Marshall  (p. 
642.  L.  ed.  p.  255) : 

"If  it  [conquered  territory]  be  ceded  by 
the  treaty,  the  acquisition  is  confirmed,  and 
the  ceded  territory  becomes  a  part  of  the  na- 
tion to  which  it  is  annexed,  either  on  the 
terms  stipulated  in  the  treaty  of  cession  or 
on  such  as  its  new  master  shall  impose." 

When  our  forefathers  threw  off  their  al- 
legiance to  Great  Britain  and  established  a 
republican  government,  assuredly  they 
deemed  that  the  nation  which  they  called 
into  being  was  endowed  with  those  general 
powers  to  acquire  territory  which  all  inde- 
pendent governments  in  virtue  of  their  sov- 
ereignty enjoyed.  This  is  demonstrated  by 
the  concluding  paragraph  of  the  Declaration 
of  Independence,  which  reads  as  follows: 

"As  free  and  independent  states,  they  [the 
United  States  of  America]  have  full  power 
to  levy  war,  conclude  peace,  contract  allian- 
ces, establish  commerce,  and  to  do  all  other 
acts  and  things  which  independent  states 
may  of  right  do." 

That  under  the  Confederation  it  was  con- 
sidered that  the  government  of  the  United 
States  had  authority  to  acquire  territory 
like  any  other  sovereignty  is  clearly  estab- 
lished by  the  11th  of  the  Articles  of  Confed- 
eration. 

«  The  decisions  of  this  court  leave  no  room 
*for  question  that,  under  the  Constitution, 
'  the  government  of  the  United  States, *in  vir- 
tue of  its  sovereignty,  supreme  within  the 
sphere  of  its  delegated  power,  has  the  full 
right  to  acquire  territory  enjoyed  by  every 
other  sovereign  nation. 

in  American  Ins.  Co.  v.  S56  Bales  of  Cot- 
ton, 1  Pet.  511,  7  L.  ed.  242,  the  court,  by 
Mr.  Chief  Justice  Marshall,  said  (p.  542,  L. 
ed.  p,  255) : 

"The  Constitution  confers  absolutely  on 
the  government  of  the  Union  the  powers  of 
making  war  and  of  making  treaties;  conse- 
quently, that  government  possesses  the 
power  of  acquiring  territory,  either  by  con- 
quest ox  by  treaty." 

In  United  States  ▼.  Huokabee  (1872)  16 
Wall.  414,  21  L.  ed.  457,  the  court  speaking 
through  Mr.  Justice  Clifford,  said  (p.  434, 
Ll  ed.  p.  464)  : 

"Power  to  acquire  territory  either  by  con- 
quest or  treaty  is  vested  by  the  Constitu- 
tion in  the  United  States.  Conquered  terri- 
tory, however,  is  usually  held  as  a  mere  mil- 
itary occupation  until  the  fate  of  the  nation 
from  which  it  is  conquered  is  determined; 
but  if  the  nation  is  entirely  subdued,  or  in 
case  it  be  destroyed  and  ceases  to  exist,  the 
right  of  occupation  becomes  permanent,  and 


the  title  vests  absolutely  in  the  conqueror. 
American  Ins.  Co.  v.  S56  Bales  of  Cotton,  1 
Pet  511,  7  L.  ed.  242;  SO  Hogsheads  of 
Sugar  v.  Boyle,  9  Cranch,  195,  3  L.  ed.  702; 
Shanks  v.  Dupont,  3  Pet.  246,  7  L.  ed.  668; 
United  States  v.  Rice,  4  Wheat  254,  4  L.  ed. 
564;  The  Amy  Warwick,  2  Sprague,  143, 
Fed.  Cas.  No.  342;  Johnson  v.  M'Intosh,  8 
Wheat.  588,  5  L.  ed.  692.  Complete  con- 
quest, by  whatever  mode  it  may  be  perfected, 
carries  with  it  all  the  rights  of  the  former 
government;  or,  in  other  words,  the  con- 
queror, by  the  completion  of  his  conquest, 
becomes  the  absolute  owner  of  the  property 
conquered  from  the  enemy  nation  or  state. 
His  rights  are  no  longer  limited  to  mere  oc- 
cupation of  what  he  has  taken  into  his  ac- 
tual possession,  but  they  extend  to  all  the 
property  and  rights  of  the  conquered  state, 
including  even  debts  as  well  as  personal  and 
real  property.  Hal  leek,  International  Law, 
839;  Elphimtone  v.  Bedreechund,  1  Knapp, 
P.  C.  C.  329;  Vattel,  365;  3  Phillimore,  In- 
ternational Law,  505." 

In  Church  of  Jesus  Christ  of  L.  D.  S.  v. 
United  States  (1889)  136  U.  S.  1,  34  L.  ed. 
478,  10  Sup.  Ct.  Bep.  792,  Mr.  Justice  Brad- 
ley, announcing  the  opinion  of  the  court  de- 
clared (p.  42,  L.  ed.  p.  491,  Sup.  Ct.  Rep.  p. 
802)  : 

"The  power  to  acquire  territory,  other 
than  the  territory  northwest  of  the  Ohio 
river  (which  belonged  to  the  United  States 
at  the  adoption  of  the  Constitution),  is  de-j* 
rived  from  the  treaty-making  power  and  then 
power  to  declare  and  carry*on  war.  The  in-* 
cidents  of  these  powers  are  those  of  nation* 
al  sovereignty,  and  belong  to  all  independ- 
ent governments.  The  power  to  make  ac- 
quisitions of  territory  by  conquest,  by 
treaty,  and  by  cession  is  an  incident  of  na- 
tional sovereignty.  The  territory  of  Louisi- 
ana, when  acquired  from  France,  and  the 
territories  west  of  the  Rocky  mountains, 
when  acquired  from  Mexico,  became  the  ab- 
solute property  and  domain  of  the  United 
States,  subject  to  such  conditions  as  the  gov- 
ernment, in  its  diplomatic  negotiations,  bad 
seen  fit  to  accept  relating  to  the  rights  of 
the  people  then  inhabiting  those  territories." 

Indeed,  it  is  superfluous  to  cite  authorities 
establishing  the  right  of  the  government  of 
the  United  States  to  acquire  territory,  in 
view  of  the  possession  of  the  Northwest  Ter- 
ritory when  the  Constitution  was  framed 
and  the  cessions  to  the  general  government 
by  various  states  subsequent  to  the  adop- 
tion of  the  Constitution,  and  in  view  also 
of  the  vast  extension  of  the  territory  of  the 
United  States  brought  about  since  the  ex- 
istence of  the  Constitution  by  substantially 
every  form  of  acquisition  known  to  the  law 
of  nations.  Thus,  in  part  at  least,  "the  ti- 
tle of  the  United  States  to  Oregon  was 
founded  upon  original  discovery  and  actual 
settlement  by  citizens  of  the  United  States, 
authorized  or  approved  by  the  government 
of  the  United  States."  Shively  v.  Boxclby, 
152  U.  S.  50,  38  L.  ed.  349,  14  Sup.  Ct.  Rep. 
566.  The  province  of  Louisiana  was  ceded 
by  France  in  1803 ;  the  Floridas  were  trans- 
ferred by  Spain  in  1819;  Texas  was  admitted 
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into  the  Union  by  compact  with  Congress  in 
1845;  California  and  New  Mexico  were  ac- 
quired by  the  treaty  with  Mexico  of  1848, 
and  other  western  territory  from  Mexico  by 
the  treaty  of  18S3;  numerous  islands  have 
been  brought  within  the  dominion  of  the 
United  States  under  the  authority  of  the  act 
of  August  18,  1856,  chap.  104,  usually  des- 
ignated as  the  Guano  islands  act,  re-enacted 
in  Revised  Statutes,  8!  5570-5578;  Alaska 
was  ceded  by  Russia  in  1867;  Medway  is- 
land, the  western  end  of  the  Hawaiian 
group,  1,200  miles  from  Honolulu,  was  ac- 
quired in  1867,  and  $50,000  was  expended  in 
efforts  to  make  it  a  naval  station;  on  the 
renewal  of  a  treaty  with  Hawaii  November  9, 
is  1887,  Pearl  harbor  was  leased  for  a  perma- 
®nent  naval  station;  by  joint  resolution  of 
•  Congress  the  Hawaiian  islands  came*  under 
the  sovereignty  of  the  United  States  in  1898 ; 
and  on  April  30, 1900,  an  act  for  the  govern- 
ment of  Hawaii  was  approved,  by  which  the 
Hawaiian  islands  were  given  the  status  of 
an  incorporated  territory;  on  May  21,  1890, 
there  was  proclaimed  by  the  President  an 
agreement,  concluded  and  signed  with  Ger- 
many and  Great  Britain,  for  the  joint  ad- 
ministration of  the  Samoan  islands  (26 
Stat,  at  L.  1497) ;  and  on  February  16,  1900 
(31  Stat,  at  L.  — ,)  there  was  proclaimed  a 
convention  between  the  United  States,  Ger- 
many, and  Great  Britain,  by  which  Germany 
and  Great  Britain  renounced  in  favor  of  the 
United  States  all  their  rights  and  claims 
over  and  in  respect  to  the  island  of  Tutuilla 
and  all  other  islands  of  the  Samoan  group 
east  of  longitude  171*  west  of  Greenwich. 
And  finally  the  treaty  with  Spain  which  ter- 
minated the  recent  war  was  ratified. 

It  is  worthy  of  remark  that,  beginning  in 
the  administration  of  President  Jefferson, 
the  acquisition  of  foreign  territory  above  re- 
ferred to  were  largely  made  while  that  po- 
litical party  was  in  power  which  announced 
as  its  fundamental  tenet  the  duty  of  strictly 
construing  the  Constitution,  and  it  is  true 
to  say  that  all  shades  of  political  opinion 
have  admitted  the  power  to  acquire  and  lent 
their  aid  to  its  accomplishment.  And  the 
power  has  been  asserted  in  instances  where 
It  has  not  been  exercised.  Thus,  during  the 
administration  of  President  Pierce,  in  1854, 
a  draft  of  a  treaty  for  the  annexation  of 
Hawaii  was  agreed  upon,  but,  owing  to  the 
death  of  the  King  of  the  Hawaiian  islands, 
was  not  executed.  The  2d  article  of  the  pro- 
posed treaty  provided  as  follows  (Ex.  Doc. 
Senate,  55th  Congress,  2d  sees.,  Report  No. 
681,  Calendar  No.  747,  p.  91)  i 

Article  2. 

The  Kingdom  of  the  Hawaiian  Islands 
shall  be  incorporated  into  the  American 
Union  as  a  state,  enjoying  the  same  degree 
of  sovereignty  as  other  states,  and  admitted 
as  such  ns  soon  as  it  can  be  done  in  consist- 
ency with  the  principles  and  requirements  of 
the  Federal  Constitution,  to  all  the  rights, 
privileges,  and  immunities  of  a  state  as 
aforesaid,  on  a  perfect  equality  with  the 
other  states  of  the  Union. 


It  is  insisted,  however,  conceding  the  right  % 
of  the* government  of  the  United  States  to* 
acquire  territory,  as  all  such  territory  when 
acquired  becomes  absolutely  incorporated  in- 
to the  United  States,  every  provision  of  the 
Constitution  which  would  apply  under  that 
situation  is  controlling  in  such  acquired  ter- 
ritory. This,  however,  is  but  to  admit  the 
power  to  acquire,  and  immediately  to  deny 
its  beneficial  existence. 

The  general  principle  of  the  law  of  nations, 
already  stated,  is  that  acquired  territory, 
in  the  absence  of  agreement  to  the  contrary, 
will  bear  such  relation  to  the  acquiring  gov- 
ernment as  may  be  by  it  determined.  To 
concede  to  the  government  of  the  United 
States  the  right  to  acquire,  and  to  strip  it 
of  all  power  to  protect  the  birthright  of  ita 
own  citizens  and  to  provide  for  the  well  be- 
ing of  the  acquired  territory  by  such  enact- 
ments as  may  in  view  of  its  condition  be  es- 
sential, is,  in  effect,  to  say  that  the  United 
States  is  helpless  in  the  family  of  nations, 
and  does  not  possess  that  authority  which 
has  at  all  times  been  treated  as  an  incident 
of  the  right  to  acquire.  Let  me  illustrate 
the  accuracy  of  this  statement.  Take  a  case 
of  discovery.  Citizens  of  the  United  States 
discover  an  unknown  island,  peopled  with 
an  uncivilized  race,  yet  rich  in  soil,  and  val- 
uable to  the  United  States  for  commercial 
and  strategic  reasons.  Clearly,  by  the  law 
of  nations,  the  right  to  ratify  such  acquisi- 
tion and  thus  to  acquire  the  territory  would 
pertain  to  the  government  of  the  United 
States.  Johnson  v.  M'Intosh,  8  Wheat.  543, 
595,  5  L.  ed.  681,  694;  Martin  v.  WaddeU, 
16  Pet.  367,  409,  10  L.  ed.  997,  1012;  J  one* 
t.  United  State*,  137  U.  S.  202,  212,  34  L. 
ed.  691,  695,  11  Sup.  Ct.  Rep.  80;  Bhively  r. 
Bowlby,  152  U.  S.  1,  60,  38  L.  ed.  331,  349, 
14  Sup.  Ct.  Rep.  648.  Can  it  be  denied  that 
such  right  could  not  be  practically  exercised 
if  the  result  would  be  to  endow  the  inhab- 
itants with  citizenship  of  the  United  States 
and  to  subject  them,  not  only  to  local,  but 
also  to  an  equal  proportion  of  national,  taxes, 
even  although  the  consequence  would  be  to 
entail  ruin  on  the  discovered  territory,  and 
to  inflict  grave  detriment  on  the  United 
States,  to  arise  both  from  the  dislocation  of 
its  fiscal  system  and  the  immediate  bestow- 
al of  citizenship  on  those  absolutely  unfit  to 
receive  it! 

The  practice  of  the  government  has  been 
otherwise.  As  early  as  1856  Congress  en- 
acted the  Guano  islands  act,  heretofore  re-t> 
ferred  to,  which  by  8  1  provided  that  when§ 
any'citizen  of  the  United  States  shall  "die-* 
cover  a  deposit  of  guano  on  any  island,  rock, 
or  key  not  within  the  lawful  jurisdiction  of 
any  other  government,  and  not  occupied  by 
the  citizens  of  any  other  government,  and 
shall  take  peaceable  possession  thereof,  and 
occupy  the  same,  said  island,  rock,  or  key 
may,  at  the  discretion  of  the  President  of 
the  United  States,  be  considered  as  apper- 
taining to  the  United  States."  11  Stat,  at 
L.  110,  chap.  164;  Rev.  Stat.  9  6670.  Under 
the  act  referred  to,  it  was  stated  in  argu- 
ment, that  the  government  now  holds  and 
protects  American  citizens  in  the  occupation 
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of  gome  seventy  islands.  The  statute  eame 
under  consideration  in  Jones  v.  United 
States,  137  U.  S.  202,  34  L.  ed.  601,  11  Sup. 
Ot.  Rep.  80,  where  the  question  was  whether 
or  not  the  act  was  valid,  and  it  was  decided 
that  the  act  was  a  lawful  exercise  of  power, 
and  that  islands  thus  acquired  were  "appur- 
tenant" to  the  United  States.  The  court, 
in  the  course  of  the  opinion,  speaking 
through  Mr.  Justice  Gray,  said  (p.  212,  L. 
ad.  p.  095,  Sup.  Ct  Rep.  p.  83) : 

"By  the  law  of  nations,  recognized  by  all 
eivilized  states,  dominion  of  new  territory 
may  be  acquired  by  discovery  and  occupa- 
tion, as  well  as  by  cession  or  conquest;  and 
when  citizens  or  subjects  of  one  nation,  in 
its  name  and  by  its  authority  or  with  its 
assent,  take  and  hold  actual,  continuous, 
and  useful  possession  (although  only  for 
the  purpose  of  carrying  on  a  particular  bus- 
iness, such  as  catching  and  curing  fish  or 
working  mines)  of  territory  unoccupied  by 
any  other  government  or  its  citizens,  the 
nation  to  which  they  belong  may  exercise 
such  jurisdiction  and  for  such  period  as  it 
sees  fit  over  territory  so  acquired.  This 
principle  affords  ample  warrant  for  the  leg- 
islation of  Congress  concerning  guano  is- 
lands. Vattel,  Tib.  1,  chap.  18;  Wheaton, 
International  Law,  8th  ed.  {}  161,  165,  176, 
note  104;  Halleck,  International  Law,  chap. 
6,  §S  7,  15 ;  1  Phillimore,  International  Law, 
3d  ed.  §§  227,  229,  230,  232,  242;  1  Calvo, 
Droit  International,  4th  ed.  H  266,  277,  300; 
Wkiton  v.  Albany  City  Ins.  Oo.  109  Mass. 
24,  31. 

And  these  considerations  concerning  dis- 
covery are  equally  applicable  to  ownership 
resulting  from  conquest.  A  just  war  is  'de- 
clared, and  in  its  prosecution  the  territory 
of  the  enemy  is  invaded  and  occupied.  Would, 
acnot  the  war,  even  if  waged  successfully,  be 
|  fraught  with  danger  if  the  effect  of  occupa- 
•  tion  was'to  necessarily  incorporate  an  alien 
and  hostile  people  into  the  United  States? 
Take  another  illustration.  Suppose  at  the 
termination  of  a  war  the  hostile  government 
had  been  overthrown,  and  the  entire  terri- 
tory or  a  portion  thereof  was  occupied  by 
the  United  States,  and  there  was  no  govern- 
ment to  treat  with  or  none  willing  to  cede 
by  treaty,  and  thus  it  became  necessary  for 
the  United  States  to  hold  the  conquered 
country  for  an  indefinite  period,  or  at  least 
until  such  time  as  Congress  deemed  that  it 
should  be  either  released  or  retained  because 
it  was  apt  for  incorporation  into  the  United 
States.  If  holding  was  to  have  the  effect 
which  is  now  claimed  for  it,  would  not  the 
exercise  of  judgment  respecting  the  reten- 
tion be  so  fraught  with  danger  to  the  Ameri- 
can people  that  it  could  not  be  safely  exer- 
cised T 

Yet  again.  Suppose  the  United  States,  in 
consequence  of  outrages  perpetrated  upon  its 
citizens,  was  obliged  to  move  its  armies  or 
send  its  fleets  to  obtain  redress,  and  it  came 
to  pass  that  an  expensive  war  resulted  and 
culminated  in  the  occupation  of  a  portion  of 
the  territory  of  the  enemy,  and  that  the  re- 
tention of  such  territory — an  event  illus- 
trated by  examples  in  history — could  alone 


enable  the  United  States  to  recover  the  pe- 
cuniary loss  it  had  suffered.  And  suppose, 
further,  that  to  do  so  would  require  occupa- 
tion for  an  indefinite  period,  dependent  up- 
on whether  or  not  payment  was  made  of  the 
required  indemnity.  It  being  true  that  in- 
corporation must  necessarily  follow  the  re- 
tention of  the  territory,  it  would  result  that 
the  United  States  must  abandon  all  hope  of 
recouping  itself  for  the  loss  suffered  by  the 
unjust  war,  and  hence  the  whole  burden 
would  be  entailed  upon  the  people  of  the 
United  States.  This  would  be  a  necessary 
consequence,  because  if  the  United  States 
did  not  hold  the  territory  aa  security  for  the 
needed  indemnity  it  could  not  collect  such 
indemnity,  and,  on  the  other  hand,  if  in- 
corporation must  follow  from  holding  the 
territory  the  uniformity  provision  of  the 
Constitution  would  prevent  the  assessment 
of  the  cost  of  the  war  solely  upon  the  newly 
acquired  country.  In  this,  as  in  the  case  of 
discovery,  the  traditions  and  practices  of 
the  government  demonstrate  the  unsound- » 
ness  of  the  contention.  Congress  on  May® 
13,  1846,  declared  that*  war  existed* 
with  Mexico.  In  the  summer  of  that 
year  New  Mexico  and  California  were 
subdued  by  the  American  arms,  and  the  mil- 
itary occupation  which  followed  continued 
until  after  the  treaty  of  peace  was  ratified, 
in  May,  1848.  Tampieo,  a  Mexican  port, 
was  occupied  by  our  forces  on  November  16, 
1846,  ana  possession  was  not  surrendered 
until  after  the  ratification.  In  the  spring 
of  1847  President  Polk,  through  the  Secre- 
tary of  the  Treasury,  prepared  a  tariff  of 
duties  on  imports  and  tonnage  which  was 
put  in  force  in  the  conquered  country.  1 
Senate  Documents,  First  Session,  30th  Con- 
gress, pp.  562,  569.  By  this  tariff,  duties 
were  laid  as  well  on  merchandise,  exported 
from  the  United  States  as  from  other  coun- 
tries, except  as  to  supplies  for  our  army, 
and  on  May  10,  1847,  an  exemption  from 
tonnage  duties  was  accorded  to  "all  vessels 
chartered  by  the  United  States  to  convey 
supplies  of  any  and  all  descriptions  to  our 
army  and  navy,  and  actually  laden  with  sup- 
plies." Ibid.  683.  An  interesting  debate  re- 
specting the  constitutionality  of  this  action 
of  the  President  is  contained  in  18  Cong. 
Globe,  First  Session,  30th  Congress,  at  pp. 
478,  479,  484-489,  495,  498,  etc. 

In  Fleming  v.  Page,  9  How.  603,  13  L.  ed. 
276,  it  was  held  that  the  revenue  officials 
properly  treated  Tampieo  as  a  port  of  a  for- 
eign country  during  the  occupation  by  the 
military  forces  of  the  United  States,  and 
that  duties  on  imports  into  the  United 
States  from  Tampieo  were  lawfully  levied 
under  the  general  tariff  act  of  1846.  Thus, 
although  Tampieo  was  in  the  possession  of 
the  United  States,  and  the  court  expressly 
held  that  in  an  international  sense  the  port 
was  a  part  of  the  territory  of  the  United 
States,  yet  it  was  decided  that  in  the  sense 
of  the  revenue  laws  Tampieo  was  a  foreign 
country.  The  special  tariff  act  promulgated 
by  President  Polk  was  in  force  in  New  'Mex- 
ico and  California  until  after  notice  was 
received  of  the  ratification  of  the  treaty  of 
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mm  In  Croat  v.  Harrison,  16  How.  164, 
14  L.  ed.  889,  certain  collections  of  impost 
duties  on  goods  brought  from  foreign  coun- 
tries into  California  prior  to  the  time  when 
official  notification  had  been  received  in  Cal- 
ifornia that  the  treaty  of  cession  had  been 
ratified,  as  well  as  impost  duties  levied  af- 
ter the  receipt  of  such  notice,  were  called  in 
;  question.  The  duties  collected  prior  to  the 
i  receipt  of  notice  were  laid  at  the  rate  fixed 
by  the  tariff  promulgated  by  the*President ; 
those  laid  after  the  notification  conformed 
to  the  general  tariff  laws  of  the  United 
States.  The  court  decided  that  all  the  du- 
ties collected  were  valid.  The  court  undoubt- 
edly in  the  course  of  its  opinion  said  that 
immediately  upon  the  ratification  of  the 
treaty  California  became  a  part  of  the 
United  States  and  subject  to  its  revenue 
laws.  However,  the  opinion  pointedly  re- 
ferred to  a  letter  of  the  Secretary  of  the 
Treasury  directing  the  enforcement  of  the 
tariff  laws  of  the  United  States,  upon  the  ex- 

f>ress  ground  that  Congress  had  enacted 
aws  which  recognized  the  treaty  of 
cession.  Besides,  the  decision  was  expressly 
placed  upon  the  conditions  of  the  treaty, 
and  it  was  stated,  in  so  many  words,  that  a 
different  rule  would  have  been  applied  had 
the  stipulations  in  the  treaty  been  of  a  dif- 
ferent character. 

But,  it  is  argued,  all  the  instances  pre- 
viously referred  to  may  be  conceded,  for  they 
but  illustrate  the  rule  inter  arma  silent 
leges.  Hence,  they  do  not  apply  to  acts  done 
after  the  cessation  of  hostilities  when  a 
treaty  of  peace  hns  been  concluded.  This 
not  only  begs  the  question,  but  also  embodies 
a  fallacy.  A  case  has  been  supposed  in 
which  it  was  impossible  to  make  a  treaty  be- 
cause of  the  unwillingness  or  disappearance 
of  the  hostile  government,  and  therefore  the 
occupation  necessarily  continued,  although 
actual  war  had  ceased.  The  fallacy  lies  in 
admitting  the  right  to  exercise  the  power, 
if  only  it  is  exerted  by  the  military  arm  of 
the  government,  but  denying  it  wherever 
the  civil  power  comes  in  to  regulate  and 
make  the  conditions  more  in  accord  with  the 
spirit  of  our  free  institutions.  Why  it  can 
be  thought,  although  under  the  Constitution 
the  military  arm  of  the  government  is  in  ef- 
fect the  creature  of  Congress,  that  such  arm 
may  exercise  a  power  without  violating  the 
Constitution,  and  yet  Congress — the  creator 
— may  not  regulate,  I  fail  to  comprehend. 

This  further  argument,  however,  is  ad- 
vanced. Granting  that  Congress  may  regu- 
late without  incorporating,  where  the  mili- 
tary arm  has  taken  possession  of  foreign  ter- 
ritory, and  where  there  has  been  or  can  be 
no  treaty,  this  does  not  concern  the  decision 
of  this  case,  since  there  is  here  involved  no 
regulation,  but  an  actual  cession  to  the 
United  States  of  territory  by  treaty.  The 
general  rule  of  the  law  of  nations,  by  which 
the  acquiring'government  fixes  the  status  of 
acquired  territory,  it  is  urged,  does  not  ap- 
ply to  the  government  of  the  United  States, 
because  it  is  incompatible  with  the  Constitu- 
tion that  that  government  should  hold  ter- 
ritory under  a  cession  and  administer  it  as 


a  dependency  without  its  becoming  incorpor- 
ated. This  claim,  I  have  previously  said, 
rests  on  the  erroneous  assumption  that  the 
United  States  under  the  Constitution  ia 
stripped  of  those  powers  which  are  absolute- 
ly inherent  in  and  essential  to  national  ex- 
istence. The  certainty  of  this  is  illustrated 
by  the  examples  already  made  use  of  in  the 
supposed  cases  of  discovery  and  conquest. 

If  the  authority  by  treaty  is  limited  as  ia 
suggested,  then  it  will  be  impossible  to  ter- 
minate a  successful  war  by  acquiring  terri- 
tory through  a  treaty,  without  immediately 
incorporating  such  territory  into  the  United 
States.  Let  me,  however,  eliminate  the  case 
of  war,  and  consider  the  treaty-making  pow- 
er as  subserving  the  purposes  of  the  peace- 
ful evolution  of  national  life.  Suppose  the 
necessity  of  acquiring  a  naval  station  or  a 
coaling  station  on  an  island  inhabited  with 
people  utterly  unfit  for  American  citizen- 
ship and  totally  incapable  of  bearing  their 
proportionate  burden  of  the  national  ex- 
pense. Could  such  island,  under  the  rule 
which  is  now  insisted  upon,  be  taken  ?  Sup- 
pose, again,  the  acquisition  of  territory  for 
an  interoceanic  canal,  where  an  inhabited 
strip  of  land  on  either  side  is  essential  to 
the  United  States  for  the  preservation  of  the 
work.  Can  it  be  denied  that,  if  the  require- 
ments of  the  Constitution  as  to  taxation  are 
to  immediately  control,  it  might  be  impossi- 
ble by  treaty  to  accomplish  the  desired  re- 
sult? 

While  no  particular  provision  of  the  Con- 
stitution is  referred  to,  to  sustain  the  ar- 
gument that  it  is  impossible  to  acquire  ter- 
ritory by  treaty  without  immediate  and  ab- 
solute incorporation,  it  is  said  that  the  spirit 
of  the  Constitution  excludes  the  conception 
of  property  or  dependencies  possessed  by 
the  United  Slates  and  which  are  not  so  com- 
pletely incorporated  as  to  be  in  all  respects 
a  part  of  the  United  States ;  that  the  theory 
upon  which  the  Constitution  proceeds  is  that 
of  confederated  and  independent  states,  and 
that  no  territory,  therefore,  can  be  acquired  e* 
which  does  not  contemplate  statehood,  andJJ 
excludes  the  acquisition  of*  any  territory* 
which  is  not  in  a  position  to  be  treated  as  an 
integral  part  of  the  United  States.  But  this 
reasoning  ib  based  on  political,  and  not  ju- 
dicial, considerations.  Conceding  that  the 
conception  upon  which  the  Constitution  pro- 
ceeds is  that  no  territory,  as  a  general  rule, 
should  be  acquired  unless  the  territory  may 
reasonably  be  expected  to  be  worthy  of  state- 
hood, the  determination  of  when  such  blessing 
is  to  be  bestowed  is  wholly  a  political  ques- 
tion, and  the  aid  of  the  judiciary  cannot  be 
invoked  to  usurp  political  discretion  in  or- 
der to  save  the  Constitution  from  imaginary 
or  even  real  dangers.  The  Constitution  may 
not  be  saved  by  destroying  its  fundamental 
limitations. 

Let  me  come,  however,  to  a  consideration 
of  the  express  powers  which  are  conferred  by 
the  Constitution,  to  show  how  unwarranted 
is  the  principle  of  immediate  incorporation, 
which  is  here  so  strenuously  insisted  on.  In 
doing  so  it  is  conceded  at  once  that  the  true 
rule  of  construction  is  not  to  consider  one 
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provision  of  the  Constitution  alone,  but  to 
contemplate  all,  and  therefore  to  limit  one 
conceded  attribute  by  those  qualifications 
which  naturally  result  from  the  other  pow- 
ers granted  by  that  instrument,  so  that  the 
whole  may  be  interpreted  by  the  spirit 
which  vivifies,  and  not  by  the  letter  which 
killeth.  Undoubtedly,  the  power  to  carry 
on  war  and  to  make  treaties  implies  also  the 
exercise  of  those  incidents  which  ordinarily 
inhere  in  tbem.  Indeed,  in  view  of  the  rule 
of  construction  which  I  have  just  conceded — 
that  all  powers  conferred  by  the  Constitu- 
tion must  be  interpreted  with  reference  to 
the  nature  of  the  government  and  be  con- 
strued in  harmony  with  related  provisions 
of  the  Constitution — it  seems  to  me  impos- 
sible to  conceive  that  the  treaty-making 
power  by  a  mere  cession  can  incorporate  an 
alien  people  into  the  United  States  without 
the  express  or  implied  approval  of  Con- 
gress. And  from  this  it  must  follow  that 
there  can  be  no  foundation  for  the  assertion 
that,  where  the  treaty-making  power  has  in- 
serted conditions  which  preclude  incorpora- 
tion until  Congress  has  acted  in  respect 
thereto,  such  conditions  are  void  and  incor- 
poration results  in  spite  thereof.  If  the 
treaty-making  power  can  absolutely,  without 
the  consent  of  Congress,  incorporate  terri- 
tory, and  if  that  power  may* not  insert  con- 
ditions against  incorporation,  it  must  fol- 
low that  the  treaty-making  power  is  en- 
dowed by  the  Constitution  with  the  most 
unlimited  right,  susceptible  of  destroying 
every  other  provision  of  the  Constitution; 
that  is,  it  may  wreck  our  institutions. 
If  the  proposition  be  true,  then  millions 
of  inhabitants  of  alien  territory,  if  ac- 
quired by  treaty,  can,  without  the  desire 
or  consent  of  the  people  of  the  United 
States  speaking  through  Congress,  be  im- 
mediately and  Irrevocably  incorporated  into 
the  United  States,  and  the  whole  structure 
of  the  government  be  overthrown.  While 
thus  aggrandizing  the  treaty-making  power 
on  the  one  hand,  the  construction  at  the 
same  time  minimizes  it  on  the  other,  in  that 
it  strips  that  authority  of  any  right  to  ac- 
quire territory  upon  any  condition  which 
would  guard  the  people  of  the  United  States 
from  the  evil  of  immediate  incorporation. 
The  treaty-making  power,  then,  under  this 
contention,  instead  of  having  the  symmetri- 
cal functions  which  belong  to  it  from  its 
very  nature,  becomes  distorted, — vested  with 
the  right  to  destroy  upon  the  one  hand,  and 
deprived  of  all  power  to  protect  the  govern- 
ment on  the  other. 

And,  looked  at  from  another  point  of  view, 
the  effect  of  the  principle  asserted  is  equally 
antagonistic,  not  only  to  the  express  provi- 
sions, but  to  the  spirit  of  the  Constitution 
in  other  respects.  Thus,  if  it  be  true  that 
the  treaty-making  power  has  the  authority 
which  is'  asserted,  what  becomes  of  that 
branch  of  Congress  which  is  peculiarly  the 
representative  of  the  people  of  the  United 
States,  and  what  is  left  of  the  functions  of 
that  body  under  the  Constitution  t  For.  al- 
though the  House  of  Representatives  might 
he  unwilling  to  agree  to  the  incorporation  of 


alien  races,  it  would  be  Impotent  to  prevent 
its  accomplishment,  and  the  express  provi- 
sions conferring  upon  Congress  the  power  to 
regulate  commerce,  the  right  to  raise  reve- 
nue.— bills  for  which,  by  the  Constitution, 
must  originate  in  the  House  of  Representa- 
tives,— and  the  authority  to  prescribe  uni- 
form naturalization  laws,  would  be  in  effect 
set  at  naught  by  the  treaty-making  power. 
And  the  consequent  result — incorporation — 
would  be  beyond  all  future  control  of  or  rem- 
edy by  the  American  people,  since,  at  once 
and  without  hope  of  redress  or  power  of* 
change,  incorporation  by  the  treaty  would  JJ 
have  been  brought  about.  *  The  inconsistency  • 
of  the  position  is  at  once  manifest.  The 
basis  of  the  argument  is  that  the  treaty 
must  be  considered  to  have  incorporated,  be- 
cause acquisition  presupposes  the  exercise  of 
judgment  as  to  fitness  for  immediate  incor- 
poration. But  the  deduction  drawn  is,  al- 
though the  judgment  exercised  is  against  im- 
mediate incorporation  and  this  result  is 
plainly  expressed,  the  conditions  are  void 
because  no  judgment  against  incorporation) 
can  be  called  into  play. 

All  the  confusion  and  dangers  above  indi- 
cated, however,  it  is  argued,  are  more  im- 
aginary than  real,  since,  although  it  be  eon- 
ceded  that  the  treaty-making  power  has  the 
right  by  cession  to  incorporate  without  the 
consent  of  Congress,  that  body  may  correct 
the  evil  by  availing  itself  of  the  provision  of 
the  Constitution  giving  to  Congress  the 
right  to  dispose  of  the  territory  and  other 
property  of  the  United  States.  This  as- 
sumes that  there  has  been  absolute  incor- 
poration by  the  treaty-making  power  on  the 
one  hand,  and  yet  asserts  that  Congress  may 
deal  with  the  territory  as  if  it  had  not  been 
incorporated  into  the  United  States.  In 
other  words,  the  argument  adopts  conflicting 
theories  of  the  Constitution,  and  applies 
them  both  at  the  same  time.  I  am  not  un- 
mindful that  there  has  been  some  contrariety 
of  decision  on  the  subject  of  the  meaning 
of  the  clause  empowering  Congress  to  dis- 
pose of  the  territories  and  other  property  of 
the  United  States,  some  adjudged  cases 
treating  that  article  as  referring  to  property 
as  such,  and  others  deriving  from  it  the  gen- 
eral grant  of  power  to  govern  territories. 
In  view,  however,  of  the  relations  of  the  ter- 
ritories to  the  government  of  the  United 
States  at  the  time  of  the  adoption  of  the 
Constitution,  and  the  solemn  pledge  then  ex- 
isting that  they  should  forever  "remain  a 
part  of  the  Confederacy  of  the  United  States 
of  America,"  I  cannot  resist  the  belief  that 
the  theory  that  the  disposing  clause  relates 
aswell  to  a  relinquishment  or  cession  of  sove- 
reignty as  to  a  mere  transfer  of  rights  of 
property  is  altogether  erroneous. 

Observe,  again,  the  inconsistency  of  this 
argument.    It  considers,  on  the  one  hand, 
that  so  vital  is  the  question  of  incorporation 
that  no  alien  territory  may  be  acquired  by  ■  J» 
cession  without  absolutely  endowing  then 
territory  with  incorporation  and'the  inhab-* 
itants  with  resulting  citizenship,  because, 
under  our  system  of  government,  the  assump- 
tion that  a  territory  and  its  inhabitants  may 
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be  held  by  any  other  title  than  one  incor- 
porating is  impossible  to  be  thought  of.  And 
yet,  to  avoid  the  evil  consequences  which 
must  follow  from  accepting  this  proposition, 
the  argument  is  that  all  citizenship  of  the 
United  States  is  precarious  and  fleeting,  sub- 
ject to  be  sold  at  any  moment  like  any  other 
property.  That  is  to  aay,  to  protect  a  newly 
acquired  people  in  their  presumed  rights,  it 
is  essential  to  degrade  the  whole  body  of 
American  citizenship. 

The  reasoning  which  has  Bometimes  been 
indulged  in  by  those  who  asserted  that  the 
Constitution  was  not  at  all  operative  in  the 
territories  is  that,  as  they  were  acquired  by 
purchase,  the  right  to  buy  included  the  right 
to  sell.  This  has  been  met  by  the  proposi- 
tion that  if  the  country  purchased  and  its  in- 
habitants became  incorporated  into  the 
United  States,  it  came  under  the  shelter  of 
the  Constitution,  and  no  power  existed  to  sell 
American  citizens.  In  conformity  to  the 
principles  which  I  have  admitted  it  is  impos- 
sible for  me  to  say  at  one  and  the  same  time 
that  territory  is  an  integral  part  of  the 
United  States  protected  by  the  Constitution, 
and  yet  the  safeguards,  privileges,  rights, 
and  immunities  which  arise  from  this  situa- 
tion are  so  ephemeral  in  their  character  that 
by  a  mere  act  of  sale  they  may  be  destroyed. 
And  applying  this  reasoning  to  the  provi- 
sions of  the  treaty  under  consideration,  to 
me  it  seems  indubitable  that  if  the  treaty 
with  Spain  incorporated  all  the  territory 
eeded  into  the  United  States,  it  resulted  that 
the  millions  of  people  to  whom  that  treaty 
related  were,  without  the  consent  of  the 
American  people  as  expressed  by  Congress, 
and  without  any  hope  of  relief,  indissolubly 
made  a  part  of  our  common  country. 

Undoubtedly,  the  thought  that  under  the 
Constitution  power,  to  dispose  of  people  and 
territory,  and  thus  to  annihilate  the  rights 
of  American  citizens,  was  contrary  to  the 
conceptions  of  the  Constitution  entertained 
by  Washington  and  Jefferson.  In  the  writ- 
ten suggestions  of  Mr.  Jefferson,  when  Secre- 
tary of  State,  reported  to  President  Wash- 
ington in  March,  1702,  on  the  subject  of  pro- 
c  posed  negotiations  between  the  United  States 
£  and  Spain,  which  were  intended  to  be  com- 
*  muni  ca ted  by  way  of  instruction  to  the  com- 
missioners of  the  United  States  appointed  to 
manage  such  negotiations,  it  was  observed, 
in  discussing  the  possibility  as  to  compensa- 
tion being  demanded  by  Spain  "for  the  ascer- 
tainment of  our  right"  to  navigate  the  lower 
part  of  the  Mississippi,  as  follows: 

"We  have  nothing  else"  (than  a  relin- 
quishment of  certain  claims  on  Spain)  "to 
give  in  exchange.  For  as  to  territory,  we 
have  neither  the  right  nor  the  disposition 
to  alienate  an  inch  of  what  belongs  to  any 
member  of  our  Union.  Such  a  proposition 
therefore  is  totally  inadmissible,  and  not 
to  be  treated  for  a  moment."  Ford's  Writ- 
ings of  Jefferson,  vol.  5,  p.  476. 

The  rough  draft  of  these  observations  was 
submitted  to  Mr.  Hamilton,  then  Secretary 
of  the  Treasury,  for  suggestions,  previously 
to  sending  it  to  the  President,  some  time  be- 


fore March  5,  and  Hamilton  made  the  follow- 
ing (among  other)  notes  upon  it: 

?'Page  26.  Is  it  true  that  the  United 
States  have  no  right  to  alienate  an  inch  of 
the  territory  in  question,  except  in  the  case 
of  necessity  intimated  in  another  place  t  Or 
will  it  be  useful  to  avow  the  denial  of  such 
aright?  It  is  apprehended  that  the  doctrine 
which  restricts  the  alienation  of  territory 
to  cases  of  extreme  necessity  is  applicable 
rather  to  peopled  territory  than  to  waste 
and  uninhabited  districts.  Positions  re- 
straining the  right  of  the  United  State*  to 
accommodate  to  exigencies  which  may  arise 
ought  ever  to  be  advanced  with  great  cau- 
tion." Ford's  Writings  of  Jefferson,  voL  3, 
p.  443. 

Respecting  this  note,  Mr.  Jefferson  com- 
mented as  follows: 

"The  power  to  alienate  the  unpeopled  ter- 
ritories of  any  state  is  not  among  the  enu- 
merated powers  given  by  the  Constitution  to 
the  general  government,  and  if  we  may  go  out 
of  that  instrument  and  accommodate  to  ex- 
igencies which  may  arise  by  alienating  the 
unpeopled  territory  of  a  state,  we  may  ac- 
commodate ourselves  a  little  more  by  alienat- 
ing that  which  is  peopled,  and  still  a  little 
more  by  selling  the  people  themselves.  A 
shade  or  two  more  in  the  degree  of  exigency  is 
all  that  will  be  requisite,  and  of  that  de- 
gree we  shall  ourselves  be  the  judges.  How- 
ever, may  it  not  be  hoped  that  these  ques- 
tions are  forever  laid  to  rest  by  the  12th 
Amendment  once  made  a  part  of  the  Consti- fe- 
tation, declaring  expressly  that  'the  powers  Jj 
not  delegated  to  the  •United  States  by  the* 
Constitution  are  reserved  to  the  states  re- 
spectively?' And  if  the  general  government 
has  no  power  to  alienate  the  territory  of  a 
state,  it  is  too  irresistible  an  argument  to 
deny  ourselves  the  use  of  it  on  the  present 
occasion."  Ibid. 

The  opinions  of  Mr.  Jefferson,  however,  met 
tbe  approval  of  President  Washington.  On 
March.  18,  1792,  in  inclosing  to  the  commis- 
sioners to  Spain  their  commission,  he  said, 
among  other  things: 

"You  will  herewith  receive  your  commis- 
sion; as  also  observations  on  these  several 
subjects  reported  to  the  President  and  ap- 
proved by  him,  which  will  therefore  serve 
as  instructions  for  you.  These  expressing 
minutely  the  sense  of  our  government,  and 
what  they  wish  to  have  done,  it  is  unneces- 
sary for  me  to  do  more  here  than  desire  you 
to  pursue  these  objects  unremittingly,"  etc 
Ford's  Writings  of  Jefferson,  vol.  5,  p.  456. 

When  the  subject-matter  to  which  the  ne- 
gotiations related  is  considered,  it  becomes 
evident  that  the  word  "state"  as  above  used 
related  merely  to  territory  which  was  either 
claimed  by  some  of  the  states,  as  Mississippi 
territory  was  by  Georgia,  or  to  the  North- 
west Territory,  embraced  within  the  ordi- 
nance of  1787,  or  the  territory  south  of  the 
Ohio  (Tennessee),  which  had  also  been  en- 
dowed with  all  the  rights  and  privileges  con- 
ferred by  that  ordinance,  and  all  which  ter- 
ritory had  originally  been  ceded  by  states 
to  the  United  States  under  express  stipula- 
tions that  such  ceded  territory  should  be  nl- 
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timately  formed  into  states  of  the  Union. 
And  this  meaning  of  the  word  "state"  is 
absolutely  in  accord  with  what  I  shall  here- 
after have  occasion  to  demonstrate  was  the 
conception  entertained  by  Mr.  Jefferson  of 
what  constituted  the  United  States. 

True,  from  the  exigency  of  a  calamitous 
war  or  the  necessity  of  a  settlement  of  bound- 
aries, it  may  be  that  citizens  of  the  United 
States  may  be  expatriated  by  the  action  of 
the  treaty-making  power,  impliedly  or  ex- 
pressly ratified  by  Congress. 

But  the  arising  of  these  particular  condi- 
tions cannot  justify  the  general  proposition 
that  territory  which  is  an  integral  part  of 
the  United  States  may,  as  a  mere  act  of  sale, 
be  disposed  of.    If,  however,  the  right  to  dis- 

otiPose  of  an  incorporated  American  territory 
and  citizens  by  the  mere  exertion  of  the 

•  power  to  selL*be  conceded,  arguendo,  it  would 
not  relieve  the  dilemma.  It  is  ever  true 
that,  where  a  malign  principle  is  adopted,  as 
long  as  the  error  is  adhered  to  it  must  con- 
tinue to  produce  its  baleful  results.  Cer- 
tainly, if  there  be  no  power  to  acquire  sub- 
ject to  a  condition,  it  must  follow  that  there 
is  uo  authority  to  dispose  of  subject  to  con- 
ditions, since  it  cannot  be  that  the  mere 
change  of  form  of  the  transaction  could  be- 
stow a  power  which  the  Constitution  has  not 
conferred.  It  would  follow,  then,  that  any 
conditions  annexed  to  a  disposition  which 
looked  to  the  protection  of  the  people  of  the 
United  States,  or  to  enable  them  to  safe- 
guard the  disposal  of  territory,  would  be 
void;  and  thus  it  would  be  that  either  the 
United  States  must  hold  on  absolutely,  or 
must  dispose  of  unconditionally. 

A  practical  illustration  will  at  once  make 
tho  consequences  clear.  Suppose  Congress 
should  determine  that  the  millions  of  inhab- 
itants of  the  Philippine  islands  should  not 
continue  appurtenant  to  the  United  States, 
but  that  they  should  be  allowed  to  establish 
an  autonomous  government,  outside  of  the 
Constitution  of  the  United  States,  coupled, 
however,  with  such  conditions  providing  for 
control  as  far  only  as  essential  to  the  guar- 
anty of  life  and  property  and  to  protect 
against  foreign  encroachment.  If  the  prop- 
osition of  incorporation  be  well  founded,  at 
once  the  question  would  arise  whether  the 
ability  to  impose  these  conditions  existed, 
since  no  power  was  conferred  by  the  Consti- 
tution to  annex  conditions  which  would 
limit  the  disposition.  And  if  it  be  that  the 
question  of  whether  territory  is  immediately 
fit  for  incorporation  when  it  is  acquired  is 
a  Judicial,  and  not  a  legislative  one,  it  would 
follow  that  the  validity  of  the  conditions 
would  also  come  within  the  scope  of  judicial 
authority,  and  thus  the  entire  political  pol- 
icy of  the  government  be  alone  controlled  by 
the  judiciary. 

The  theory  as  to  the  treaty-making  power 
upon  which  the  argument  which  has  just 
been  commented  upon  rests,  it  is  now  pro- 
posed to  be  shown,  is  refuted  by  the  history 
of  the  government  from  the  beginning. 
There  has  not  been  a  single  cession  made 
from  the  time  of  the  Confederation  up  to 
the  present  day,  excluding  the  recent  treaty 


with  Spain,  which  has  not  contained  stipula- « 
tions  to  the  effect  that  the  United  States n 
through'Congress  would  either  not  disincor-  * 
porate  or  would  incorporate  the  ceded  terri- 
tory into  the  United  States.  There  were 
such  conditions  in  the  deed  of  cession  by  Vir- 
ginia when  it  conveyed  the  Northwest  Terri- 
tory to  the  United  States.  like  conditions 
were  attached  by  North  Carolina  to  the  ces- 
sion whereby  the  territory  south  of  the 
Ohio,  now  Tennessee,  was  transferred.  Sim- 
ilar provisions  were  contained  in  the  cession 
by  Georgia  of  the  Mississippi  territory,  now 
the  states  of  Alabama  and  Mississippi. 
Such  agreements  were  also  expressed  in  the 
treaty  of  1803,  ceding  Louisiana;  that  of 
1819,  ceding  the  Florida*,  and  in  the  treaties 
of  1848  and  1853,  by  which  a  large  extent  of 
territory  was  ceded  to  this  country,  as  also 
in  the  Alaska  treaty  of  1867.  To  adopt  the 
limitations  on  the  treaty-making  power 
now  insisted  upon  would  presuppose  that  ev- 
ery one  of  these  conditions  thus  sedulously 
provided  for  were  superfluous,  since  the 
guaranties  which  they  afforded  would  have 
obtained,  although  they  were  not  expressly 
provided  for. 

When  the  various  treaties  by  which  for- 
eign territory  has  been  acquired  are  consid- 
ered in  the  light  of  the  circumstances  which 
surrounded  them,  it  becomes  to  my  mind 
clearly  established  that  the  treaty-making 
power  was  always  deemed  to  be  devoid  of 
authority  to  incorporate  territory  into  the 
United  States  without  the  assent,  express  or 
implied,  of  Congress,  and  that  no  question 
to  the  contrary  has  ever  been  even  mooted. 
To  appreciate  this  it  is  essential  to  bear  in 
mind  what  the  words  "United  States"  sig- 
nified at  the  time  of  the  adoption  of  the  Con- 
stitution. When  by  the  treaty  of  peace  with 
Great  Britain  the  independence  of  the 
United  States  was  acknowledged,  it  is  un- 
questioned that  all  the  territory  within  the 
boundaries  defined  in  that  treaty,  whatever 
may  have  been  the  disputes  as  to  title,  sub- 
stantially belonged  to  particular  states. 
The  entire  territory  was  port  of  the  United 
States,  and  all  the  native  white  inhabitant* 
were  citizens  of  the  United  States  and  en- 
dowed with  the  rights  and  privileges  arising 
from  that  relation.  When,  as  has  already 
been  said,  the  Northwest  Territory  was 
ceded  by  Virginia,  it  was  expressly  stipu- 
lated that  the  rights  of  the  inhabitants  in 
this  regard  should  be  respected.  The  ordi-e 
nance  of  1787,  providing  for  the  government  § 
of  the  Northwest  Territory,  fulfilled  *this  • 
promise  on  behalf  of  the  Confederation. 
Without  undertaking  to  reproduce  the  text 
of  the  ordinance,  it  suffices  to  say  that  it  con- 
tained a  bill  of  rights,  a  promise  of  ultimate 
statehood,  and  it  provided  (italics  mine) 
that  "the  said  territory  and  the  states  which 
may  be  formed  therein  shall  ever  remain  a 
part  of  thie  Confederacy  of  the  United  Btatet 
of  America,  subject  to  the  Articles  of  Con- 
federation, and  to  such  alterations  therein 
as  shall  be  constitutionally  made,  and  to  all 
the  acts  and  ordinances  of  the  United  States 
in  Congress  assembled,  conformably  thereto.'' 
It  submitted  the  inhabitants  to  a  liability 
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It  ia  said,  however,  that  the  treaty  for  the 
purchase  of  Louisiana,  took  for  granted  that 
the  territory  ceded  would  be  immediately  in- 
corporated into  the  United  States,  and  hence 
the  guaranties  contained  in  the  treaty  re- 
lated, not  to  such  incorporation,  but  was  a 
pledge  that  the  ceded  territory  was  to  be 
made  a  part  of  the  Union  as  a  state.  The 
minutest  analysis,  however,  of  the  clauses 
of  the  treaty,  fails  to  disclose  any  reference 
to  a  promise  of  statehood,  and  hence  it  can 
only  be  that  the  pledges  made  referred  to  in- 
corporation into  the  United  States.  This 
will  further  appear  when  the  opinions  of 
Jefferson  and  Madison  and  their  acts  on  the 
subject  are  reviewed.  The  argument  pro- 
ceeds upon  the  theory  that  the  words  of  the 
treaty,  "shall  be  incorporated  into  the  Union 
of  the  United  States,"  could  only  have  re- 
ferred to  a  promise  of  statehood,  since  the 
then  existing  and  incorporated  territories 
were  not  a  part  of  the  Union  of  the  United 
-States,  as  that  Union  consisted  only  of  the 
§  states.  But  this  has  been  shown  to  be  un- 
bounded,* since  the  "Union  of  the  United 
States"  was  composed  of  states  and  terri- 
tories, both  having  been  embraced  within  the 
boundaries  fixed  by  the  treaty  of  peace  be- 
tween Great  Britain  and  the  United  States 
which  terminated  the  Revolutionary  War, 
the  latter,  the  territories,  embracing  dis- 
tricts of  country  which  were  ceded  by  the 
states  to  the  United  States  under  the  express 
pledge  that  they  should  forever  remain  a 
part  thereof.  That  this  conception  of  the 
Union  composing  the  United  States  was  the 
understanding  of  Jefferson  and  Madison,  and 
indeed  of  all  those  who  participated  in  the 
events  which  preceded  and  led  up  to  the 
Louisiana  treaty,  results  from  what  I  have 
already  said,  and  will  be  additionally  dem- 
onstrated by  statements  to  be  hereafter 
made.  Again,  the  inconsistency  of  the  ar- 
gument is  evident.  Thus,  while  the  premise 
upon  which  it  proceeds  ia  that  foreign  ter- 
ritory, when  acquired,  becomes  at  once  a 
part  of  the  United  States,  despite  conditions 
in  the  treaty  expressly  excluding  such  con- 
sequence, it  yet  endeavors  to  escape  the 
refutation  of  such  theory  which  arises  from 
the  history  of  the  government  by  the  con- 
tention that  the  territories  which  were  a 
part  of  the  United  States  were  not  compon- 
ent constituents  of  the  Union  which  com- 
posed the  United  States.  I  do  not  under- 
stand how  foreign  territory  which  has  been 
acquired  by  treaty  can  be  asserted  to  have 
been  absolutely  incorporated  into  the  United 
States  as  a  part  thereof  despite  conditions  to 
the  contrary  inserted  in  the  treaty,  and  yet 
the  assertion  be  made  that  the  territories 
which,  as  I  have  said,  were  in  the  United 
States  originally  as  a  part  of  the  states,  and 
which  were  ceded  by  them  upon  express  con- 
dition that  they  should  forever  so  remain  a 
part  of  the  United  States,  were  not  a  part  of 
the  Union  composing  the  United  States.  The 
argument,  indeed,  reduces  itself  to  this,  that 
for  the  purpose  of  incorporating  foreign  ter- 
ritory into  the  United  States  domestic  ter- 
ritory must  be  disincorporated.  In  other 
words,  that  the  Union  must  be,  at  least  in 


theory,  dismembered  for  the  purpose  of 
maintaining  the  doctrine  of  the  immediate 

incorporation  of  alien  territory. 

That  Mr.  Jefferson  deemed  the  provision 
of  the  treaty  relating  to  incorporation  to  be 
repugnant  to  the  Constitution  is  unqueat. 
tioned.   While  he  conceded,  as  has  been  seen,* 
the  right'to  acquire,  he  doubted  the  power* 
to  incorporate  the  territory  into  the  United 
States  without  the  consent  of  the  people  by 
a  consitutional  amendment.   In  July,  1803, 
he  proposed  two  drafts  of  a  proposed  amend- 
ment, which  he  thought  ought  to  be  sub- 
mitted to  the  people  of  the  United  States  to 
enable  them  to  ratify  the  terms  of  the  treaty. 
The  first  of  these,  which  is  dated  July,  1803, 
is  printed  in  the  margin. t 

The  second  and  revised  amendment  was  as 
follows: 

"Louisiana,  as  ceded  by  France  to  the 
United  States,  is  made  a  part  of  the  United 
States.  Its  white  inhabitants  shall  be  cit- 
izens, and  stand,  as  to  their  rights  and  obli- 
gations, on  the  same  footing  with  other  citi- 
zens of  the  United  States  in  analogous  situ- 
ations. Save  only  that,  as  to  the  portion  - 
thereof  lying  north  of  the  latitude  of  the 
mouth  of  Arcana  river,  no  new  state  shall 
be  established  nor  any  grants  of  land  made 
therein  other  than  to  Indians  in  exchange 
for  equivalent  portions  of  lands  occupied  by 
them  until  an  amendment  of  the  Constitu- 
tion shall  be  made  for  those  purposes. 

"Florida  also,  whensoever  it  may  be  right- 
fully obtained,  shall  become  a  part  of  the 
United  States.  Its  white  inhabitants  shall 
thereupon  become  citizens,  and  shall  stand, 
as  to  their  rights  and  obligations,  on  the 
same  footing  with  other  citizens  of  the 
United  States  in  analogous  situations." 
Ford's  Writings  of  Jefferson,  vol.  8,  p.  241. 

It  is  strenuously  insisted  that  Mr.  Jeffer- 
son's conviction  on  the  subject  of  the  repug- 
nancy of  the  treaty  to  the  Constitution  waset 
•based  alone  upon  the  fact  that  he  thought? 
the  treaty  exceeded  the  limits  of  the  Consti- 
tution, because  he  deemed  that  it  provided 
for  the  admission,  according  to  the  Constitu- 
tion, of  the  acquired  territory  as  a  new  state 
or  states  into  the  Union,  and  hence,  for  the 
purpose  of  conferring  this  power,  he  drafted 
the  amendment.  The  contention  is  refuted 
by  two  considerations:    The  first,  because 


tFIrst  draft  o? Mr!  Jefferson's  proposed 
amendment  to  the  Constitution:  "The  prov- 
ince of  Louisiana  Is  Incorporated  with  the 
United  States  and  made  part  thereof.  The 
rights  of  occupancy  In  the  soil  and  of  self-gov- 
ernment are  confirmed  to  Indian  Inhabitants  as 
they  now  exist."  It  then  proceeded  with  other 
provisions  relative  to  Indian  rights  and  posses- 
sion and  exchange  of  lands,  and  forbidding  Con- 
gress to  dispose  of  the  lands  otherwise  than  is 
therein  provided  without  further  amendment  to 
the  Constitution.  This  draft  closes  thus :  "Ex- 
cept as  to  that  portion  thereof  which  lies  south 
of  the  latitude  of  81*,  which,  whenever  they 
deem  expedient,  they  may  enact  Into  a  territor- 
ial government,  either  separata  or  as  making 
part  with  one  on  the  eastern  side  of  the  river, 
vesting  the  Inhabitants  thereof  with  all  rights 
possessed  by  other  territorial  citizens  of  the 
United  States."  Writings  of  Jefferson,  edited 
by  Ford,  vol.  8,  p.  241. 
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consulted  Attorney  General  Lincoln  as  to  the 
right  by  treaty  to  stipulate  for  incorpora- 
tion.  By  that  officer  Mr.  Jefferson  was,  in 
§  effect,  advised  tliat  the  power  to  incorporate, 

*  that  is,  to  share  the  privileges  and'immuni- 
tiea  of  the  people  of  the  United  States  with 
a  foreign  population,  required  the  consent 
of  the  people  of  the  United  States,  and  it 
was  suggested,  therefore,  that  if  a  treaty  of 
cession  were  made  containing  such  agree- 
ments it  should  be  put  in  the  form  of  a 
change  of  boundaries,  instead  of  a  cession,  so 
as  thereby  to  bring  the  territory  within  the 
United  States.  The  letter  of  Mr.  Lincoln 
was  sent  by  President  Jefferson  to  Mr.  Gal- 
latin, the  Secretary  of  the  Treasury.  Mr. 
Gallatin  did  not  agree  as  to  the  propriety  of 
the  expedient  suggested  by  Mr.  Lincoln.  In 
a  letter  to  President  Jefferson,  in  effect  so 
stating,  he  said: 

"But  does  any  constitutional  objection 
really  exist?  To  me  it  would  appear  (1) 
that  the  United  States  as  a  nation  have  an 
inherent  right  to  acquire  territory;  (2)  that 
whenever  that  acquisition  is  by  treaty,  the 
same  constituted  authorities  in  which  the 
treaty-making  power  is  vested  have  a  con- 
stitutional right  to  sanction  the  acquisition; 
(3)  that  whenever  the  territory  has  been  ac- 
quired Congress  have  the  power  either  of  ad- 
mitting into  the  Union  as  a  new  state,  or  of 
annexing  to  a  state,  with  the  consent  of  that 
state,  or  of  making  regulations  for  the  gov- 
ernment of  such  territory."  Gallatin's  Writ- 
ings, vol.  1,  p.  11,  etc. 

To  this  letter  President  Jefferson  replied 
in  January,  1803,  clearly  showing  that  he 
thought  there  was  no  question  whatever  of 
the  right  of  the  United  States  to  acquire, 
but  that  he  did  not  believe  incorporation 
could  be  stipulated  for  and  carried  into  ef- 
fect without  the  consent  of  the  people  of  the 
United  States.    He  said  (italics  mine) : 

"You  are  right,  in  my  opinion,  as  to  Mr. 
L's  proposition:  There  is  no  constitutional 
difficulty  as  to  the  acquisition  of  territory, 
and  whether  when  acquired  it  may  be  taken 
into  the  Union  by  the  Constitution  a*  it  now 
stands  will  become  a  question  of  expediency. 
I  think  it  will  be  safer  not  to  permit  the  en- 
largement of  the  Union  but  by  amendment  of 
the  Constitution."  Gallatin's  Writings,  vol. 
1,  p.  115. 

And  the  views  of  Mr.  Madison,  then  Sec- 
retary of  State,  exactly  conformed  to  those 
of  President  Jefferson,  for,  on  March  2,  1803, 
in  a  letter  to  the  commissioners  who  were 

^negotiating  the  treaty,  he  said: 

g    "To  incorporate  the  inhabitants  of  the 

•  hereby  ceded  territory* with  the  citizens  of 
the  United  States,  being  a  provision  which 
eannot  now  be  made,  it  is  to  be  expected 
from  the  character  and  policy  of  the  United 
States  that  such  incorporation  will  take 
place  without  unnecessary  delay."  2  State 
Papers,  540. 

Let  us  pause  for  a  moment  to  accentuate 
the  irreconcilable  conflict  which  exists  be- 
tween the  interpretation  given  to  the  Consti- 
tution at  the  time  of  the  Louisiana  treaty 
by  Jefferson  and  Madison,  and  the  import  of 
that  instrument  as  now  insisted  upon.  You 
21  S.  C— ^51. 


are  to  negotiate,  said  Madison  to  the  com- 
missioners, to  obtain  a  cession  of  the  terri- 
tory, but  you  must  not  under  any  circum- 
stances agree  "to  incorporate  the  inhabitants 
of  the  hereby  ceded  territory  with  the  citi- 
zens of  the  United  States,  being  a  provi- 
sion which  eannot  now  be  made."  Under  the 
theory  now  urged,  Mr.  Madison  should  have 
said:  You  are  to  negotiate  for  the  cession 
of  the  territory  of  Louisiana  to  the  United 
States,  and  if  deemed  by  you  expedient  in 
accomplishing  this  purpose,  you  may  pro- 
vide for  the  immediate  incorporation  of  the 
inhabitants  of  the  acquired  territory  into 
the  United  States.  This  you  can  freely  do 
because  the  Constitution  of  the  United 
States  has  conferred  upon  the  treaty-making 
power  the  absolute  right  to  bring  all  the 
alien  people  residing  in  acquired  territory 
into  the  United  States,  and  thus  divide  with 
them  the  rights  which  peculiarly  belong  to 
the  citizens  of  the  United  Status.  Indeed, 
it  is  immaterial  whether  you  make  such 
agreements,  since  by  the  effect  of  the  Consti- 
tution, without  reference  to  any  agreements 
which  you  may  make  for  that  purpose,  all 
the  alien  territory  and  its  inhabitants  will 
instantly  become  incorporated  into  the 
United  States  if  the  territory  is  acquired. 

Without  going  into  details,  it  suffices  to 
say  that  a  compliance  with  the  instructions 
given  them  would  have  prevented  the  nego- 
tiators on  behalf  of  the  United  States  from 
inserting  in  the  treaty  any  provision  looking 
even  to  the  ultimate  incorporation  of  the  ac- 
quired territory  into  the  United  States.  In 
view  of  the  emergency  and  exigencies  of  the 
negotiations,  however,  the  commissioners 
were  constrained  to  moke  such  a  stipulation, 
and  the  treaty  provided  as  follows: 

"Art.  3.    The  inhabitants  of  the  ceded  ter-B 
ritory  shall  be  incorporated  in  the  Union  of*J 
the  United  States,  and  admitted'as  soon  as* 
possible,  according  to  the  principles  of  the 
Federal  Constitution,  to  the  enjoyment  of 
all  the  rights,  advantages,  and  immunities 
of  citizens  of  the  United  States ;  and  in  the 
meantime  they  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty, 
property,  and  the  religion  which  they  pro- 
fess."  8  Stat,  at  L.  202. 

Weighing  the  provisions  just  quoted,  it  is 
evident  they  refute  the  theory  of  incorpora- 
tion arising  at  once  from  the  mere  force  of  a 
treaty,  even  although  such  result  be  directly 
contrary  to  any  provisions  which  a  treaty 
may  contain.  Mark  the  language.  It  ex- 
presses a  promise:  "The  inhabitants  of  the 
ceded  territory  shall  be  incorporated  in  the 
Union  of  the  United  States.  ..."  Ob- 
serve how  guardedly  the  fulfilment  of  this 
pledge  is  postponed  until  its  accomplishment 
is  made  possible  by  the  will  of  the  American 
people,  since  it  is  to  be  executed  only  "as 
soon  as  possible  according  to  the  principles 
of  the  Federal  Constitution."  If  the  view 
now  urged  be  true,  this  wise  circumspection 
was  unnecessary,  and,  indeed,  as  I  have  pre-, 
viously  said,  the  entire  proviso  was  superflu- 
ous, since  everything  which  it  assured  for 
the  future  was  immediately  and  unalterably 
to  arise. 
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Congress,  and  hence  was  never  submitted  to 
the  people. 

An  act  was  approved  on  October  31,  1803 
(2  Stat,  at  L.  245,  chap.  1)  "to  enable  the 
President  of  the  United  States  to  take  pos- 
session of  the  territories  ceded  by  France  to 
the  United  States  by  the  treaty  concluded 
at  Paris  on  the  30th  of  April  last,  and  for 
the  temporary  government  thereof."  The 
provisions  of  this  act  were  absolutely  in- 
compatible with  the  conception  that  the  ter- 
ritory had  been  incorporated  into  the  United 
States  by  virtue  of  the  cession.  On  Novem- 
ber 10,  1803  (2  Stat,  at  L.  245,  chap.  2),  an 
act  was  passed  providing  for  the  issue  of 
stock  to  raise  the  funds  to  pay  for  the  terri- 
tory- On  February  24,  1804  (2  Stat,  at  L. 
251,  chap.  13),  an  act  was  approved  which 
expressly  extended  certain  revenue  and 
other  laws  over  the  ceded  country.  On 
March  26, 1804  (2  Stat,  at  L.  283,  chap.  38) , 
an  act  was  passed  dividing  the  "province  of 
M  Louisiana"  into  Orleans  territory  on 
esthe  south  and  the  district  of  Louisiana 
•  to  'the  north.  This  act  extended  over 
the  territory  of  Orleans  a  large  num- 
ber of  the  general  laws  of  the  United  States, 
and  provided  a  form  of  government.  For  the 
purposes  of  government  the  district  of 
Louisiana  was  attached  to  the  territory  of 
Indiana,  which  had  been  carved  out  of  the 
Northwest  Territory.  Although  the  area 
described  as  Orleans  territory  was  thus  un- 
der the  authority  of  a  territorial  govern- 
ment, and  many  laws  of  the  United  States 
had  been  extended  by  act  of  Congress  to  it, 
it  was  manifest  that  Mr.  Jefferson  thought 
that  the  requirement  of  the  treaty  that  it 
should  be  incorporated  into  the  United 
States  had  not  been  complied  with. 

In  a  letter  written  to  Mr.  Madison  on  July 
14,  1804,  Mr.  Jefferson,  speaking  of  the 
treaty  of  cession,  said  (Ford's  Writings  of 
Jefferson,  vol.  8,  p.  313) : 

"The  inclosed  reclamations  of  Girod  & 
Chote  against  the  claims  of  Bapstroop  to  a 
monopoly  of  the  Indian  commerce  supposed 
to  be  under  the  protection  of  the  3d  article 
of  the  Louisiana  convention,  as  well  as 
some  other  claims  to  abusive  grants,  will 
probably  force  us  to  meet  that  question. 
The  article  has  been  worded  with  remarkable 
caution  on  the  part  of  our  negotiators.  It 
is  that  the  inhabitants  shall  be  admitted  as 
soon  as  possible,  according  to  the  principles 
of  our  Constitution,  to  the  enjoyment  of  all 
the  rights  of  citizens,  and,  in  the  meantime, 
en  attendant,  shall  be  maintained  in  their 
liberty,  property,  and  religion.  That  is, 
that  they  shall  continue  under  the  protec- 
tion of  the  treaty  until  the  principles  of  our 
Constitution  can  be  extended  to  them,  when 
the  protection  of  the  treaty  is  to  cease,  and 
that  of  our  own  principles  to  take  its  place. 
But  as  this  could  not  be  done  at  once,  it  has 
been  provided  to  be  as  soon  as  our  rules  will 
admit.  Accordingly,  Congress  has  begun 
by  extending  about  twenty  particular  laws 
by  their  titles,  to  Louisiana.  Among  these 
is  the  act  concerning  intercourse  with  the 
Indians,  which  establishes  a  system  of  com- 
merce with  them  admitting  no  monopoly. 


That  class  of  rights,  therefore,  are  now 
taken  from  under  the  treaty  and  placed  un- 
der the  principles  of  our  laws.    1  imagine  it 
will  be  necessary  to  express  an  opinion  to 
Governor  Claiborne  on  this  subject,  after* 
you  shall  have  made  up  one."  g 
•In  another  letter  to  Mr.  Madison,  under* 
date  of  August  15,  1804,  Mr.  Jefferson  said 
(Ibid.  p.  315)  : 

"I  am  so  much  impressed  with  the  ex- 
pediency of  putting  a  termination  to  the 
right  of  France  to  patronize  the  rights  of 
Louisiana,  which  will  cease  with  their  com- 
plete adoption  as  citizens  of  the  United 
States,  that  I  hope  to  see  that  take  place  on 
the  meeting  of  Congress." 

At  the  following  session  of  Congress,  on 
March  2,  1805  (2  Stat,  at  L.  322,  chap.  23), 
an  act  was  approved,  which,  among  other 
purposes,  doubtless  was  intended  to  fulfil 
the  hope  expressed  by  Mr.  Jefferson  in  the 
letter  just  quoted.  That  act,  in  the  1st  sec- 
tion, provided  that  the  inhabitants  of  the 
territory  of  Orleans  "shall  be  entitled  to  and 
enjoy  all  the  rights,  privileges,  and  advan- 
tages secured  by  the  said  ordinance"  (that 
is,  the  ordinance  of  1787)  "and  now  enjoyed 
by  the  people  of  the  Mississippi  territory." 
As  will  be  remembered,  the  ordinance  of 
1787  had  been  extended  to  that  territory. 
1  Stat,  at  L.  650,  chap.  28.  Thus,  strictly 
in  accord  with  the  thought  embodied  in  the 
amendments  contemplated  by  Mr.  Jeffer- 
son, citizenship  was  conferred,  and  the  terri- 
tory of  Orleans  was  incorporated  into  the 
United  States  to  fulfil  the  requirements  of 
the  treaty,  by  placing  it  exactly  in  the 
position  which  it  would  have  occupied  had 
it  been  within  the  boundaries  of  the  United 
States  as  a  territory  at  the  time  the  Consti- 
tution was  framed.  It  is  pertinent  to  re- 
call that  the  treaty  contained  stipulations 
giving  certain  preferences  and  commercial 
privileges  for  a  stated  period  to  the  vessels 
of  French  and  Spanish  subjects,  and  that, 
even  after  the  action  of  Congress  above 
stated,  this  condition  of  the  treaty  con- 
tinued to  be  enforced,  thus  demonstrating 
that  even  after  the  incorporation  of  the  ter- 
ritory the  express  provisions  conferring  a 
temporary  right  which  the  treaty  had  stipu- 
lated for  and  which  Congress  had  recognized 
were  not  destroyed,  the  effect  being  that  in- 
corporation as  to  such  matter  was  for  the 
time  being  in  abeyance. 

The  upper  part  of  the  province  of  Louisi- 
ana, designated  by  the  act  of  March  26,  1804 
(2  Stat  at  L.  283,  chap.  38) ,  as  the  district 
of  Louisiana,  and  by  the  act  of  March  3, 
1805  (  2  Stat  at  L.  331,  chap.  31),  as  theM 
territory  of  Louisiana,  was  created  the  ter-g 
ritory  ofMissouri  on  June  4,  1812.  2  Stat* 
at  L.  743,  chap.  05.  By  this  latter  act 
though  the  ordinance  of  1787  was  not  in  ex- 
press terms  extended  over  the  territory, — 
probably  owing  to  the  slavery  agitation,— 
the  inhabitants  of  the  territory  were  accord- 
ed substantially  all  the  rights  of  the  inhabi- 
tants of  the  Northwest  Territory.  Citizen- 
ship was  in  effect  recognized  in  the  9th  sec- 
tion, while  the  14th  section  contained  an 
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elaborate  declaration  of  the  rights  secured 
to  the  people  of  the  territory. 

Pausing  to  analyze  the  practical  construc- 
tion which  resulted  from  the  acquisition  of 
the  vast  domain  covered  by  the  Louisiana 
purchase,  it  indubitably  results,  first,  that  it 
was  conceded  by  every  shade  of  opinion  that 
the  government  of  the  United  States  had  the 
undoubted  right  to  acquire,  hold,  and  govern 
the  territory  as  a  possession,  and  that  in- 
corporation into  the  United  States  could  un- 
der no  circumstances  arise  solely  from  a 
treaty  of  cession,  even  although  it  contained 
provisions  for  the  accomplishment  of  such 
result;  second,  it  was  strenuously  denied  by 
many  eminent  men  that,  in  acquiring  terri- 
tory, citizenship  could  be  conferred  upon  the 
inhabitants  within  the  acquired  territory; 
in  other  words,  that  the  territory  could  be 
incorporated  into  the  United  States  without 
an  amendment  to  the  Constitution;  and, 
third,  that  the  opinion  which  prevailed  was 
that,  although  the  treaty  might  stipulate  for 
incorporation  and  citizenship  under  the  Con- 
stitution, such  agreements  by  the  treaty- 
making  power  were  but  promises  depending 
for  their  fulfilment  on  the  future  action  of 
Congress.  In  accordance  with  this  view  the 
territory  acquired  by  the  Louisiana  purchase 
was  governed  as  a  mere  dependency  until, 
conformably  to  the  suggestion  of  Mr.  Jeffer- 
son, it  was  by  the  action  of  Congress  incor- 
porated as  a  territory  into  the  United 
States,  and  the  same  rights  were  conferred 
in  the  same  mode  by  which  other  territories 
had  previously  been  incorporated,  that  is,  by 
bestowing  the  privileges  of  citizenship  and 
the  rights  and  immunities  which  pertained 
to  the  Northwest  Territory. 

Florida  was  ceded  bv  treaty  signed  on  Feb- 
ruary 22,  1810.  8  Stat,  at  L.  252.  While 
drafted  in  accordance  with  the  precedent  af- 
forded by  the  treaty  ceding  Louisiana,  the 
g  Florida  treaty  was  slightly  modified  in  its 
•  phraseology,  probably  to  meet  the  view  that 
under  the  Constitution  Congress  bad  the 
right  to  determine  the  time  when  incorpora- 
tion was  to  arise.  Acting  under  the  prece- 
dent afforded  by  the  Louisiana  case,  Con- 
gress adopted  a  plan  of  government  which 
was  wholly  inconsistent  with  the  theory  that 
the  territory  had  been  incorporated.  Gen- 
eral Jackson  was  appointed  governor  under 
this  act,  and  exercised  a  degree  of  authority 
entirely  in  conflict  with  the  conception  that 
the  territory  was  a  part  of  the  United 
States,  in  the  sense  of  incorporation,  and 
that  those  provisions  of  the  Constitution 
which  would  have  been  applicable  under  that 
hypothesis  were  then  in  force.  It  will  serve 
na  useful  purpose  to  go  through  the  grada- 
tions of  legislation  adopted  as  to  Florida. 
Suffice  it  to  say  that  in  1822  (3  Stat  at  L. 
654,  chap.  13),  an  act  was  passed  as  in  the 
case  of  Missouri,  and  presumably  for  the 
same  reason,  which,  while  not  referring  to 
the  Northwest  Territory  ordinance,  in  effect 
endowed  the  inhabitants  of  that  territory 
with  the  rights  granted  by  such  ordinance. 

This  treaty  also,  it  is  to  be  remarked,  con- 
tained discriminatory  commercial  provisions 
incompatible  with  the  conception  of  imme- 


diate incorporation  arising  from  the  treaty, 
and  they  were  enforced  by  the  executive  offi- 
cers of  the  government. 

The  intensity  of  the  political  differences- 
which  existed  at  the  outbreak  of  hostilities 
with  Mexico  and  at  the  termination  of  the. 
war  with  that  country,  and  the  subject 
around  which  such  conflicts  of  opinion  cen- 
tered, probably  explain  why  the  treaty  of 
peace  with  Mexico  departed  from  the  form 
adopted  in  the  previous  treaties  concerning 
Florida  and  Louisiana.  That  treaty,  in- 
stead of  expressing  a  oession  in  the  form 
previously  adopted,  whether  intentionally  or 
not  I  am  unable,  of  course,  to  say,  resorted 
to  the  expedient  suggested  by  Attorney  Gen- 
eral Lincoln  to  President  Jefferson,  and  ac- 
complished the  cession  by  changing  the 
boundaries  of  the  two  countries;  in  other 
words,  by  bringing  the  acquired  territory 
within  the  described  boundaries  of  the  Unit- 
ed States.  The  treaty,  besides,  contained  a 
stipulation  for  rights  of  citizenship ;  in  oth- 
er words,  a  provision  equivalent  in  terms  to 
those  used  in  the  previous  treaties  to  which 
I  have  referred.  The  controversy  which  waio 
then  flagrant  on  the  subject  of  slavery  pre-" 
vented  the  passage  of  '•  bill  giving  California* 
a  territorial  form  of  government,  and  Cali- 
fornia, after  considerable  delay,  was  there- 
fore directly  admitted  into  the  Union  as  a 
state.  After  the  ratification  of  the  treaty 
various  laws  were  enacted  by  Congress, 
which  in  effect  treated  the  territory  as  ac- 
quired by  the  United  States;  and  the  execu- 
tive officers  of  the  government,  conceiving 
that  these  acts  were  an  implied  or  express 
ratification  of  the  provisions  of  the  treaty 
by  Congress,  acted  upon  the  assumption  that 
the  provisions  of  the  treaty  were  thus  made 
operative,  and  hence  incorporation  had  thus 
become  efficacious. 

Ascertaining  the  general  rule  from  the 
provisions  of  this  latter  treaty  and  the  prac- 
tical execution  which  it  received,  it  will  be 
seen  that  the  precedents  established  in  the 
cases  of  Louisiana  and  Florida  were  depart- 
ed from  to  a  certain  extent;  that  is,  the  rule 
was  considered  to  be  that  where  the  treaty, 
in  express  terms,  brought  the  territory  with- 
in the  boundaries  of  the  United  States  and 
provided  for  incorporation,  and  the  treaty 
was  expressly  or  impliedly  recognized  by 
Congress,  the  provisions  of  the  treaty  ought 
to  be  given  immediate  effect.  But  this  did 
not  conflict  with  the  general  principles  of 
the  law  of  nations  which  I  have  at  the  outset 
stated,  but  enforced  it,  since  the  action  taken 
assumed,  not  that  incorporation  was  brought 
about  by  the  treaty-making  power  wholly 
without  the  consent  of  Congress,  but  only 
that,  as  the  treaty  provided  for  incorpora- 
tion in  express  terms,  and  Congress  had 
acted  without  repudiating  it,  its  provisions 
should  be  at  once  enforced. 

Without  referring  in  detail  to  the  acquisi- 
tion from  Russia  of  Alaska,  it  suffices  to  say 
that  that  treaty  also  contained  provision* 
for  incorporation,  and  was  acted  upon  exact- 
ly in  accord  with  the  practical  construction 
applied  in  the  case  of  the  acquisitions  from 
Mexico,  as  just  stated.   However,  the  treaty 
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ceding  Alaska  contained  an  express  provision 
excluding  from  citizenship  the  uncivilized 
native  tribes,  and  it  has  been  nowhere  con- 
tended that  this  condition  of  exclusion  was 
inoperative  because  of  the  want  of  power  un- 
der the  Constitution  in  the  treaty-making 
Authority  to  so  provide,  which  must  be  the 
case  if  the  limitation  on  the  treaty-making 
e  power,  which  is  here  asserted,  be  well  found- 
gsd.   The  treaty  concerning  Alaska,  there- 

•  fore,  adds*  cogency  to  the  conception  estab- 
lished by  every  act  of  the  government  from 
the  foundation, — that  the  condition  of  a 
treaty,  when  expressly  or  impliedly  ratified 
by  Congress,  becomes  the  measure  by  which 
the  rights  arising  from  the  treaty  are  to  be 
adjusted. 

The  demonstration  which  it  seems  to  me 
is  afforded  by  the  review  which  has  preceded 
is,  besides,  sustained  by  various  other  acts 
of  the  government  which  to  me  are  wholly 
inexplicable  except  upon  the  theory  that  it 
was  admitted  that  the  government  of  the 
United  States  had  the  power  to  acquire  and 
hold  territory  without  immediately  incorpo- 
rating it.  Take,  for  instance,  the  simultan- 
eous acquisition  and  admission  of  Texas, 
which  was  admitted  into  the  Union  as  a 
state  by  joint  resolution  of  Congress,  instead 
of  by  treaty.  To  what  grant  of  power  under 
the  Constitution  can  this  action  be  referred, 
unless  it  be  admitted  that  Congress  is  vested 
with  the  right  to  determine  when  incorpora- 
tion arises?  It  cannot  be  traced  to  the  au- 
thority conferred  on  Congress  to  admit  new 
states,  for  to  adopt  that  theory  would  be  to 
presuppose  that  this  power  gave  the  prerog- 
ative of  conferring  statehood  on  wholly  for- 
eign territory.  But  this  I  have  incidentally 
shown  is  a  mistaken  conception.  Hence,  it 
must  be  that  the  action  of  Congress  at  one 
and  the  same  time  fulfilled  the  function  of 
incorporation;  and,  this  being  so,  the  privi- 
lege of  statehood  was  added.  But  I  shall 
not  prolong  this  opinion  by  occupying  time 
in  referring  to  the  many  other  aots  of  the 
government  which  further  refute  the  correct- 
ness of  the  propositions  which  are  here  in- 
sisted on  and  which  I  have  previously  shown 
to  be  without  merit.  In  concluding  my  ap- 
preciation of  the  history  of  the  government, 
attention  is  called  to  the  13th  Amendment 
to  the  Constitution,  which  to  my  mind  seems 
to  be  conclusive.  The  1st  section  of  the 
amendment,  the  italics  being  mine,  reads  as 
follows:  "Sec.  1.  Neither  slavery  nor  in- 
voluntary servitude,  except  as  a  punishment 
for  crime,  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdic- 
tion." Obviously  this  provision  recognized 
^that  there  may  be  places  subject  to  tie  ju- 
Jurisdiction  of  the  Una  ted  States,  but  which 

•  are  not*  incorporated  into  it,  and  hence  are 
not  within  the  United  States  in  the  com- 
pletes t  sense  of  those  words. 

Let  me  now  proceed  to  show  that  the  deci- 
sions of  this  court,  without  a  single  excep- 
tion, are  absolutely  in  accord  with  the  true 
rule  as  evolved  from  a  correct  construction 
of  the  Constitution  as  a  matter  of  first  im- 
pression, and  as  shown  by  the  history  of  the 


government  which  has  been  previously  epito- 
mized. As  it  is  appropriate  here,  I  repeat 
the  quotation  which  has  heretofore  been 
made  from  the  opinion,  delivered  by  Mr. 
Chief  Justice  Marshall,  in  American  Ins.  Co. 
v.  356  Bales  of  Cotton,  1  Pet.  611,  7  L.  ed. 
242,  where,  considering  the  Florida  treaty, 
the  court  said  (p.  642,  L.  ed.  p.  255) : 

"The  usage  of  the  world  is,  if  a  nation  be 
not  entirely  subdued,  to  consider  the  hold- 
ing of  conquered  territory  as  a  mere  military 
occupation  until  its  fate  shall  be  determined 
at  the  treaty  of  peace.  If  it  be  ceded  by  the 
treaty  the  acquisition  is  confirmed,  and  the 
ceded  territory  becomes  a  part  of  the  nation 
to  which  it  is  annexed,  either  on  the  terms 
stipulated  in  the  treaty  of  cession  or  on  such 
as  its  new  master  shall  impose." 

In  Fleming  v.  Page  the  court,  speaking 
through  Mr.  Chief  Justice  Taney,  discussing 
the  acts  of  the  military  forces  of  the  United 
States  while  holding  possession  of  Mexican 
territory,  said  (0  How.  014,  13  L.  ed.  281)  t 

"The  United  States,  it  is  true,  may  extend 
its  boundaries  by  conquest  or  treaty,  and 
may  demand  the  cession  of  territory  as  the 
condition  of  peace  in  order  to  indemnify  its 
citizens  for  the  injuries  they  have  suffered, 
or  to  reimburse  the  government  for  the  ex- 
penses of  the  war.  But  this  can  be  done 
only  by  the  treaty-making  power  or  the  leg- 
islative author  i  j." 

In  Cross  v.  Harrison,  10  How.  104,  14  L. 
ed.  880,  the  question  for  decision,  as  I 
have  previously  observed,  was  as  to  the  le- 
gality of  certain  duties  collected  both  before 
and  after  the  ratification  of  the  treaty  of 
peace,  on  foreign  merchandise  imported  into 
California.  Part  of  the  duties  collected 
were  assessed  upon  importations  made  by  lo- 
cal officials  before  notice  hod  been  received 
of  the  ratification  of  the  treaty  of  peace,  and 
when  duties  were  laid  under  a  tariff  which 
had  been  promulgated  by  the  President. 
Other  duties  were  imposed  subsequent  to  thex 
receipt  of  notification  of  the  ratification,  and* 
these  latter  duties  were  laid*  according  to* 
the  tariff  as  provided  in  the  laws  of  the 
United  States.  All  the  exactions  wore  up- 
held. The  court  decided  that,  prior  to  and 
up  to  the  receipt  of  notice  of  the  ratification 
of  the  treaty,  the  local  government  lawfully 
imposed  the  tariff  then  in  force  in  Califor- 
nia, although  it  differed  from  that  provided 
by  Congress,  and  that  subsequent  to  the  re- 
ceipt of  notice  of  the  ratification  of  the 
treaty  the  duty  prescribed  by  the  act  of  Con- 
gress, which  the  President  had  ordered  the 
local  officials  to  enforce,  could  be  lawfully 
collected.  The  opinion  undoubtedly  expressed 
the  thought  that  by  the  ratification  of  the 
treaty  in  question,  which,  as  I  have  shown, 
not  only  included  the  ceded  territory  within 
the  boundaries  of  the  United  States,  but  also 
expressly  provided  for  incorporation,  the 
territory  had  become  a  part  of  the  United 
States,  and  the  body  of  the  opinion  quoted 
the  letter  of  the  Secretary  of  the  Treasury, 
which  referred  to  the  enactment  of  laws  of 
Congress  by  which  the  treaty  had  been  impli- 
edly ratified.  The  decision  of  the  court  as 
to  duties  imposed  subsequent  to  the  receipt 
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of  notice  of  the  ratification  of  the  treaty  of 
peace  undoubtedly  took  the  fact  I  have  just 
stated  into  view,  and,  in  addition,  was  un- 
mistakably proceeded  upon  the  nature  of  the 
rights  which  the  treaty  conferred.  No  com- 
ment can  obscure  or  do  away  with  the  pat- 
ent fact,  namely,  that  it  was  unequivocally 
decided  that  if  different  provisions  had  been 
found  in  the  treaty  a  contrary  result  would 
have  followed.  Thus,  speaking  through  Mr. 
Justice  Wayne,  the  court  said  ( 16  How.  197, 
14  L.  ed.  003) : 

"By  the  ratification  of  the  treaty  Cali- 
fornia became  a  part  of  the  United  States. 
And,  as  there  is  nothing  differently  stipu- 
lated in  the  treaty  with  respect  to  commerce, 
it  became  instantly  bound  and  privileged  by 
the  laws  which  Congress  had  passed  to  raise 
a  revenue  from  duties  on  imports  and  ton- 


It  is,  then,  as  I  think,  indubitably  settled 
by  the  principles  of  the  law  of  nations,  by 
the  nature  of  the  government  created  under 
the  Constitution,  by  the  express  and  im- 
plied powers  conferred  upon  that  govern- 
ment by  the  Constitution,  by  the  mode  in 
which  those  powers  have  been  executed  from 
the  beginning,  and  by  an  unbroken  line  of 
a  decisions  of  this  court,  first  announced  by 
m  Marshall  and  followed  and  lucidly  ex- 
•  pounded  *by  Taney,  that  the  treaty-making 
power  cannot  incorporate  territory  into  the 
United  States  without  the  express  or  im- 
plied assent  of  Congress,  that  it  may  insert 
in  a  treaty  conditions  against  immediate  in- 
corporation, and  that  on  the  other  hand, 
when  it  has  expressed  in  the  treaty  the  con- 
ditions favorable  to  incorporation  they  will, 
if  the  treaty  be  not  repudiated  by  Congress, 
have  the  force  of  the  law  of  the  land,  and 
therefore  by  the  fulfilment  of  such  condi- 
tions cause  incorporation  to  result.  It 
must  follow,  therefore,  that  where  a  treaty 
contains  no  conditions  for  incorporation, 
and,  above  all,  where  it  not  only  has  no  such 
conditions,  but  expressly  provides  to  the  con- 
trary, that  incorporation  does  not  arise  un- 
til in  the  wisdom  of  Congress  it  is  deemed 
that  the  acquired  territory  has  reached  that 
state  where  it  is  proper  that  it  should  enter 
into  and  form  a  part  of  the  American  family. 

Does,  then,  the  treaty  in  question  con- 
tain a  provision  for  incorporation,  or  does 
it,  on  the  contrary,  stipulate  that  incorpora- 
tion shall  not  take  place  from  the  mere  ef- 
fect of  the  treaty  and  until  Congress  has  so 
determined? — is  then  the  only  question  re- 
maining for  consideration. 

The  provisions  of  the  treaty  with  respect 
to  the  status  of  Porto  Rico  and  its  inhabi- 
tants are  as  follows: 

Article  II. 
Spain  cedes  to  the  United  States  the  Is- 
land of  Forto  Rico  and  other  islands  now 
under  Spanish  sovereignty  in  the  West  In- 
dies, and  the  island  of  Guam,  in  the  Mar- 
ianas or  Ladroncs. 

Article  IX. 
Spanish  subjects,  natives  of  the  Peninsula, 
residing  in  the  territory  over  which  Spain 


by  the  present  treaty  relinquishes  or  cedes 
her  sovereignty,  may  remain  in  such  terri- 
tory or  may  remove  therefrom,  retaining  in 
either  event  all  their  righto  of  property,  in- 
cluding the  right  to  sell  or  dispose  of  such 
property  or  of  its  proceeds;  and  they  shall 
also  have  the  right  to  carry  on  their  in- 
dustry, commerce,  and  professions,  being 
subject  in  respect  thereof  to  such  laws  as  are0 
applicable  to  other  foreigners.  In  case  they* 
remain  in  the  territory  they  may*  preserve* 
their  allegiance  to  the  Crown  of  Spain  by 
making,  before  a  court  of  record,  within  a 
year  from  the  date  of  the  exchange  of  ratifi- 
cations of  this  treaty,  a  declaration  of  their 
decision  to  preserve  such  allegiance;  in  de- 
fault of  which  declaration  they  shall  be  held 
to  have  renounced  it  and  to  have  adopted 
the  nationality  of  the  territory  in  which 
they  may  reside. 

The  civil  rights  and  political  status  of  the 
native  inhabitants  of  the  territories  hereby 
ceded  to  the  United  States  shall  be  deter- 
mined by  the  Congress. 

Article  X. 

The  inhabitants  of  the  territories  over 
which  Spain  relinquishes  or  cedes  her  sover- 
eignty shall  be  secured  in  the  free  exercise 
of  their  religion. 

It  is  to  me  obvious  that  the  above-quoted 
provisions  of  the  treaty  do  not  stipulate  for 
incorporation,  but,  on  the  contrary,  express- 
ly provide  that  the  "civil  rights  and  political 
status  of  the  native  inhabitants  of  the  terri- 
tories hereby  ceded"  shall  be  determined  by 
Congress.  When  the  rights  to  which  this 
careful  provision  refers  are  put  in  juxtapo- 
sition with  those  which  have  been  deemed 
essential  from  the  foundation  of  the  gov- 
ernment to  bring  about  incorporation,  all  of 
which  have  been  previously  referred  to,  I 
cannot  doubt  that  the  express  purpose  of  the 
treaty  was  not  only  to  leave  the  status  of 
the  territory  to  be  determined  by  Congress, 
bat  to  prevent  the  treaty  from  operating 
to  the  contrary.  Of  course,  it  is  evident 
that  the  express  or  implied  acquiescence  by 
Congress  in  a  treaty  so  framed  cannot  im- 
port that  a  result  was  brought  about  which 
the  treaty  itself — giving  effect  to  its  pro- 
visions— could  not  produce.  And,  in  ad- 
dition, the  provisions  of  the  act  by  which 
the  duty  here  in  question  was  imposed,  taken 
as  a  whole,  seem  to  me  plainly  to  manifest 
the  intention  of  Congress  that,  for  the  pres- 
ent at  least,  Porto  Rico  is  not  to  be  incor- 
porated into  the  United  States. 

The  fact  that  the  act  directs  the  officers 
to  swear  to  support  the  Constitution  does 
not  militate  against  this  view,  for,  as  I  have 
conceded,  whether  the  island  be  incorpo-H 
rated  or  not,  the  applicable  provisions  of  the* 
Constitution  are  there  in  force.   A*  further* 
analysis  of  the  provisions  of  the  act  seems  to 
me  not  to  be  required  in  view  of  the  fact 
that  as  the  act  was  reported  from  the  com- 
mittee it  contained  a  provision  conferring 
citizenship  upon  the  inhabitants  of  Porto 
Rico,  and  this  was  stricken  out  in  the  Sen- 
ate. The  argument,  therefore,  can  only  be 
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that  rights  were  conferred,  which,  after  con- 
sideration,  it  was  determined  should  not  be 
granted.  Moreover  I  fail  to  see  how  it  is 
possible,  on  the  one  hand,  to  declare  that 
Congress  in  passing  the  act  had  exceeded  its 
powers  by  treating  Porto  Rico  as  not  incor- 
porated into  the  United  States,  and,  at  the 
same  time,  it  be  said  that  the  provisions  of 
the  act  itself  amount  to  an  incorporation  of 
Porto  Rico  into  the  United  Slates,  although 
the  treaty  had  not  previously  done  so.  It 
in  reason  cannot  be  that  the  act  is  void  be- 
cause it  seeks  to  keep  the  island  disincorpo- 
rated, and,  at  the  same  time,  that  material 
provisions  are  not  to  be  enforced  because  the 
act  does  incorporate.  Two  irreconcilable 
views  of  that  act  cannot  be  taken  at  the 
same  time,  the  consequence  being  to  cause 
it  to  be  unconstitutional. 

In  what  has  preceded  I  have  in  effect  con- 
sidered every  substantial  proposition,  and 
have  either  conceded  or  reviewed  every  au- 
thority referred  to  as  establishing  that  im- 
mediate incorporation  resulted  from  the 
treaty  of  cession  which  is  under  considera- 
tion. Indeed,  the  whole  argument  in  favor 
of  the  view  that  immediate  incorporation 
followed  upon  the  ratification  of  the  treaty 
in  its  last  analysis  necessarily  comes  to  this : 
Since  it  has  been  decided  that  incorporation 
flows  from  a  treaty  which  provides  for  that 
result,  when  its  provisions  have  been  ex- 
pressly or  impliedly  approved  by  Congress, 
it  must  follow  that  the  same  effect  flows 
from  a  treaty  which  expressly  stipulates  to 
the  contrary,  even  although  the  condition  to 
that  end  has  been  approved  by  Congress. 
That  is  to  say,  the  argument  is  this:  Be- 
cause a  provision  for  incorporation  when 
ratified  incorporates,  therefore  a  provision 
•gainst  incorporation  must  also  produce  the 
very  consequence  which  it  expressly  pro- 
vides against. 

The  result  ot  what  has  been  said  is  that 
while  in  an  international  sense  Porto  Rico 
was  not  a  foreign  country,  since  it  was  sub- 
ejject  to  the  sovereignty  of  and  was  owned  by 
eg  the  United  States,  it  was  foreign  to  the 
*  United  States  in  a  domestic  sense,* because 
the  island  had  not  been  incorporated  into  the 
United  States,  but  was  merely  appurtenant 
thereto  as  a  possession.  As  a  necessary  con- 
sequence, the  impost  in  question  assessed  on 
merchandise  coming  from  Porto  Rico  into 
the  United  States  after  the  cession  was 
within  the  power  of  Congress,  and  that  body 
was  not,  moreover,  as  to  such  impost,  con- 
trolled by  the  clause  requiring  that  imposts 
should  be  uniform  throughout  the  United 
States;  in  other  words,  the  provision  of  the 
Constitution  just  referred  to  was  not  ap- 
plicable to  Congress  in  legislating  for  Porto 
Rico. 

Incidentally  I  have  heretofore  pointed 
out  that  the  arguments  of  expediency 
pressed  with  so  much  earnestness  and  abil- 
ity concern  the  legislative,  and  not  the  ju- 
dicial, department  of  the  government.  But 
ft  may  be  observed  that,  even  if  the  disas- 
trous consequences  which  are  foreshadowed 
as  arising  from  conceding  that  the  govern- 
ment of  the  United  States  may  hold  prop- 


erty without  incorporation  were  to  tempt  me 
to  depart  from  what  seems  to  me  to  be  the 
plain  line  of  judicial  duty,  reason  admon- 
ishes me  that  so  doing  would  not  serve  to 
prevent  the  grave  evils  which  it  is  insisted 
must  come,  but,  on  the  contrary,  would  only 
render  them  more  dangerous.  This  must  be 
the  result,  since,  as  already  said,  it  seems 
to  me  it  is  not  open  to  serious  dispute  that 
the  military  arm  of  the  government  of  the 
United  States  may  hold  and  occupy  con- 
quered territory  without  incorporation  for 
such  length  of  time  as  may  seem  appropriate 
to  Congress  in  the  exercise  of  its  discretion. 
The  denial  of  the  right  of  the  civil  power  to 
do  so  would  not,  therefore,  prevent  the  hold- 
ing of  territory  by  the  United  States  if  it 
was  deemed  best  by  the  political  depart- 
ment of  the  government,  but  would  simply 
necessitate  that  it  should  be  exercised  by  the 
military  instead  of  by  the  civil  power. 

And  to  me  it  further  seems  apparent  that 
another  and  more  disastrous  result  than 
that  just  stated  would  follow  as  a  conse- 
quence of  an  attempt  to  cause  judicial  judg- 
ment to  invade  the  domain  of  legislative  dis- 
cretion.  Quite  recently  one  of  the  stipula- 
tions contained  in  the  treaty  with  Spain 
which  is  now  under  consideration  came  un- 
der review  by  this  court.    By  the  provision* 
in  question  Spain  relinquished  "all  claim  ofJS 
'sovereignty  over  and  title  to  Cuba."    It  was* 
further  provided  in  the  treaty  as  follows: 

"And  as  the  island  is  upon  the  evacuation 
by  Spain  to  be  occupied  by  the  United  States, 
the  United  States  will,  so  long  as  such  oc- 
cupation shall  last,  assume  and  discharge 
the  obligations  that  may  under  international 
law  result  from  the  fact  of  its  occupation, 
and  for  the  protection  of  life  and  property." 

It  cannot,  it  is  submitted,  be  questioned 
that,  under  this  provision  of  the  treaty,  as 
long  as  the  occupation  of  the  United  States 
lasts,  the  benign  sovereignty  of  the  United 
States  extends  over  and  dominates  the  island 
of  Cuba.  Likewise,  it  is  not,  it  seems  to  me, 
questionable  that  the  period  when  that  sov- 
ereignty is  to  cease  is  to  be  determined  by 
the  legislative  department  of  the  govern- 
ment of  the  United  States  in  the  exercise  of 
the  great  duties  imposed  upon  it,  and  with 
the  sense  of  the  responsibility  which  it  owes 
to  the  people  of  the  United  States,  and  the 
high  respect  which  it  of  course  feels  for  all 
the  moral  obligations  by  which  the  govern- 
ment of  the  United  States  may,  either  ex- 
pressly or  impliedly,  be  bound.  Considering 
the  provisions  of  this  treaty,  and  reviewing 
the  pledges  of  this  government  extraneous  to 
that  instrument,  by  which  the  sovereignty  of 
Cuba  is  to  be  held  by  the  United  States  for 
the  benefit  of  the  people  of  Cuba  and  for 
their  account,  to  be  relinquished  to  them 
when  the  conditions  justify  its  accomplish- 
ment, tills  court  unanimously  held  in  Veety 
v.  Uenhel,  180  U.  S.  109,  ante,  302,  21  Sup. 
Ct.  Rep.  302,  that  Cuba  was  not  incorporat- 
ed into  the  United  States,  and  was  a  foreign 
country.  It  follows  from  this  decision  that 
it  is  lawful  for  the  United  States  to  take  pos- 
session of  and  hold  in  the  exercise  of  its  sov- 
ereign power  a  particular  territory,  without 
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incorporating  it  into  the  United  States,  if 
there  be  obligations  of  honor  and  good  faith 
which,  although  not  expressed  in  the  treaty, 
nevertheless  sacredly  bind  the  United  States 
to  terminate  the  dominion  and  control  when, 
in  its  political  discretion,  the  situation  is 
ripe  to  enable  it  to  do  so.  Conceding,  then, 
for  the  purpose  of  the  argument,  it  to  be 
true  that  it  would  be  a  violation  of  duty  un- 
der the  Constitution  for  the  legislative  de- 
apartment,  in  the  exercise  of  its  discretion, 
2  to  accept  a  cession  of  and  permanently  hold 

•  territory  which  is  not*intended  to  be  incor- 
porated, the  presumption  necessarily  must 
be  that  that  department,  which  within  its 
lawful  sphere  is  but  the  expression  of  the  po- 
litical conscience  of  the  people  of  the  United 
States,  will  be  faithful  to  its  duty  under  the 
Constitution,  and  therefore,  when  the  unfit- 
ness of  particular  territory  for  incorporation 
is  demonstrated,  the  occupation  will  termi- 
nate. I  cannot  conceive  how  it  can  be  held 
that  pledges  made  to  an  alien  people  can  be 
treated  as  more  sacred  than  is  that  great 
pledge  given  by  every  member  of  every  de- 
partment of  the  government  of  the  United 
States  to  support  and  defend  the  Constitu- 
tion. 

But  if  it  can  be  supposed — which,  of 
course,  I  do  not  think  to  be  conceivable — that 
the  judiciary  would  be  authorized  to  draw  to 
itself  by  an  act  of  usurpation  purely  politi- 
cal functions,  upon  the  theory  that  if  such 
wrong  is  not  committed  a  greater  harm  will 
arise,  because  the  other  departments  of  the 
government  will  forget  their  duty  to  the  Con- 
stitution and  wantonly  transcend  its  limita- 
tions, I  am  further  admonished  that  any  ju- 
dicial action  in  this  case  which  would  be 
predicated  upon  such  an  unwarranted  con- 
ception would  be  absolutely  unavailing.  It 
cannot  be  denied  that  under  the  rule  clearly 
settled  in  Neely  v.  Benkel,  180  U.  S.  100, 
ante,  302,  21  Sup.  Ct.  Rep.  302,  the  sover- 
eignty of  the  United  States  may  be  extended 
over  foreign  territory  to  remain  paramount 
nntil,  in  the  discretion  of  the  political  de- 
partment of  the  government  of  the  United 
States,  it  be  relinquished.  This  method, 
then,  of  dealing  with  foreign  territory,  would 
in  any  event  be  available.  Thus,  the  en- 
thralling of  the  treaty-making  power,  which 
would  result  from  holding  that  no  territory 
could  be  acquired  by  treaty  of  cession  with- 
out immediate  incorporation,  would  only  re- 
sult in  compelling  a  resort  to  the  subterfuge 
of  relinquishment  of  sovereignty,  and  thus 
indirection  would  take  the  place  of  direct- 
new  of  action, — a  course  which  would  be 
incompatible  with  the  dignity  and  honor  of 
the  government. 

I  am  authorized  to  say  that  Mr.  Justice 
Shim  and  Mr.  Justice  MiKesns  concur 
in  this  opinion. 

J$    Mr.  Justice  Gray,  concurring: 

•  'Concurring  in  the  judgment  of  affirmance 
fn  this  ease,  and  in  subetanos agreeing  with 
the  opinion  of  Mr.  Justice  white,  I  will 
sum  up  the  reasons  for  my  concurrence  in  a 
few  propositions  which  may  also  indicate  my 


position  in  other  cases  now  standing  for 
judgment. 

The  oases  now  before  the  court  do  not 
touch  the  authority  of  the  United  States 
over  the  territories  in  the  strict  and  tech- 
nicaj  sense,  being  those  which  lie  within  the 
United  States,  as  bounded  by  the  Atlantis 
and  Pacific  Oceans,  the  Dominion  of  Canada, 
and  the  Republic  of  Mexico,  and  the  territo- 
ries of  Alaska  and  Hawaii;  but  they  relate- 
to  territory  in  the  broader  sense,  acquired  by 
the  United  States  by  war  with  a  foreign 
state.  , 

As  Chief  Justice  Marshall  said:  "The 
Constitution  confers  absolutely  on  the  gov- 
ernment of  the  Union  the  powers  of  making 
war  and  of  making  treaties;  consequently, 
that  government  possesses  the  power  of  ac- 
quiring territory,  either  by  conquest  or  by 
treaty.  The  usage  of  the  world  is,  if  a  na- 
tion be  not  entirely  subdued,  to  consider  the 
holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shall  be 
determined  at  the  treaty  of  peace.  If  it  be 
ceded  by  the  treaty,  the  acquisition  is  con- 
firmed, and  the  ceded  territory  becomes  a 
part  of  the  nation  to  which  it  is  annexed, 
either  on  the  terms  stipulated  in  the  treaty 
of  cession,  or  on  such  as  its  new  master  shall 
impose."  American  Ins.  Co.  v.  S56  Bales  of 
Cotton  (1828)  1  Pet.  511,  642,  7  L.  ed.  242, 
255. 

The  civil  government  of  the  United  States 
cannot  extend  immediately,  and  of  its  own 
force,  over  territory  acquired  by  war.  Such 
territory  must  necessarily,  in  the  first  in- 
stance, be  governed  by  the  military  power 
under  the  control  of  the  President  as  Com- 
mander in  Chief.  Civil  government  cannot 
take  effect  at  once,  as  soon  as  possession  is 
acquired  under  military  authority,  or  even 
as  soon  as  that  possession  is  confirmed  by 
treaty,  it  can  only  be  put  in  operation  by 
the  action  of  the  appropriate  political  de- 
partment of  the  government,  at  such  time 
and  in  such  degree  as  that  department  may 
determine.  There  must,  of  necessity,  be  a 
transition  period. 

In  a  conquered  territory,  civil  government^ 
must  take  effect  either  by  the  action  of  the* 
treaty-making  power,  or  by  that  of  the*Con-« 
gross  of  the  United  States.    The  office  of  a 
treaty  of  cession  ordinarily  is  to  put  an  end 
to  all  authority  of  the  foreign  government 
over  the  territory,  and  to  subject  the  terri- 
tory to  the  disposition  of  the  government  of 
the  United  States. 

The  government  and  disposition  of  terri- 
tory so  acquired  belong  to  the  government 
of  the  United  States,  consisting  of  the  Presi- 
dent, the  Senate,  elected  by  the  states,  and 
the  House  of  Representatives,  chosen  by  and 
immediately  representing  the  people  of  the 
United  States.  Treaties  by  which  territory 
is  acquired  from  a  foreign  state  usually  rec- 
ognize this. 

It  is  clearly  recognized  in  the  recent  treaty 
with  Spain,  especially  in  the  0th  article,  by 
which  "the  civil  rights  and  political  status 
of  the  native  inhabitants  of  the  territories 
hereby  ceded  to  the  United 
determined  by  the  Congress.'' 
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By  the  4th  and  13th  articles  of  the  treaty, 
the  United  States  agree  that  for  ten  years 
Spanish  ships  and  merchandise  shall  be  ad- 
mitted to  the  porta  of  the  Philippine  islands 
on  the  same  terms  as  ships  and  merchandise 
of  the  United  States,  and  Spanish  scientific, 
literary,  and  artistic  works  not  subversive 
of  public  order  shall  continue  to  be  admitted 
free  of  duty  into  all  the  ceded  territories. 
Neither  of  these  provisions  could  be  carried 
out  if  the  Constitution  required  the  customs 
regulations  of  the  United  States  to  apply  in 
those  territories. 

In  the  absence  of  congressional  legislation, 
the  regulation  of  the  revenue  of  the  con- 
quered territory,  even  after  the  treaty  of 
cession,  remains  with  the  executive  and  mili- 
tary authority. 

So  long  as  Congress  has  not  incorporated 
the  territory  into  the  United  States,  neither 
military  occupation  nor  cession  by  treaty 
makes  the  conquered  territory  domestic  ter- 
ritory, in  the  sense  of  the  revenue  laws;  but 
those  laws  concerning  "foreign  countries" 
remain  applicable  to  the  conquered  territory 
until  changed  by  Congress.  Such  was  the 
unanimous  opinion  of  this  court,  as  declared 
by  Chief  Justice  Taney  in  Fleming  v.  Page, 
9  How.  603,  617,  13  L.  ed.  276,  281. 

If  Congress  is  not  ready  to  construct  a 
complete  government  for  the  conquered  ter- 
ritory, it  may  establish  a  temporary  govern- 
i-  ment,  which  is  not  subject  to  all  the  restrio- 
^tions  of  the  Constitution. 
•  *  Such  was  the  effect  of  the  act  of  Congress 
of  April  12,  1900  (31  Stat,  at  L.  chap.  191), 
entitled  "An  Act  Temporarily  to  Provide 
Revenues  and  a  Civil  Government  for  Porto 
Rico,  and  for  Other  Purposes."  By  the  3d 
section  of  that  act,  it  was  expressly  declared 
that  the  duties  thereby  established  on  mer- 
chandise and  articles  going  into  Porto  Rico 
from  the  United  States,  or  coming  into  the 
United  States  from  Porto  Rico,  should  cease 
in  any  event  on  March  1,  1902,  and  sooner  if 
the  legislative  assembly  of  Porto  Rico  should 
enact  and  put  into  operation  a  system  of  lo- 
cal taxation  to  meet  the  necessities  of  the 
government  established  by  that  act. 

The  system  of  duties  temporarily  estab- 
lished by  that  act  during  the  transition  pe- 
riod was  within  the  authority  of  Congress 
under  the  Constitution  of  the  United  States. 

Mr.  Chief  Justice  Fuller,  with  whom  con- 
curred Mr.  Justice  Harlan,  Mr.  Justice 
Brewer,  and  Mr.  Justice  Peofcham,  dis- 
senting: 

This  is  an  action  brought  to  recover  mon- 
eys exacted  by  the  collector  of  customs  at 
the  port  of  New  York  as  import  duties  on 
two  shipments  of  fruit  from  ports  in  the  is- 
land of  Porto  Rico  to  the  port  of  New  York 
in  November,  1900. 

The  treaty  ceding  Porto  Rico  to  the  Unit- 
ed States  was  ratified  by  the  Senate  Febru- 
ary 6,  1899;  Congress  passed  an  act  to  carry 
out  its  obligations  March  3,  1899;  and  the 
ratifications  were  exchanged,  and  the  treaty 
proclaimed  April  11,  1899.  Then  followed 
the  act  approved  April  12,  1900.  SI  Stat 
at  L.  77,  chap.  191. 


Mr.  Justice  Harlan,  Mr.  Justice  Brewer, 
Mr.  Justice  Peckham,  and  myself  are  unable 
to  concur  in  the  opinions  and  judgment  of 
the  court  in  this  case.  The  majority  widely 
differ  in  the  reasoning  by  which  the  conclu- 
sion is  reached,  although  there  seems  to  be 
concurrence  in  the  view  that  Porto  Rico  be- 
longs to  the  United  States,  but  nevertheless, 
and  notwithstanding  the  act  of  Congress,  is 
not  a  part  of  the  United  States  subject  to 
the  provisions  of  the  Constitution  in  respect 
of  the  levy  of  taxes,  duties,  imposts,  and  ex-oc 
eises.  S 
*  The  inquiry  is  whether  the  act  of  April  12,* 
1900,  so  far  as  it  requires  the  payment  of 
import  duties  on  merchandise  brought  from 
a  port  of  Porto  Rico  as  a  condition  of  entry 
into  other  ports  of  the  United  States,  is  con- 
sistent with  the  Federal  Constitution. 

The  act  creates  a  civil  government  for  Por- 
to Rico,  with  a  governor,  secretary,  attorney 
general,  and  other  officers,  appointed  by  the 
President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  who,  together  with  five 
other  persona,  likewise  so  appointed  and  con- 
firmed, are  constituted  an  executive  council ; 
local  legislative  powers  are  vested  in  a  legis- 
lative assembly  consisting  of  the  executive 
council  and  a  house  of  delegates  to  be  elect- 
ed ;  courts  are  provided  for,  and,  among  oth- 
er things,  Porto  Rico  is  constituted  a  judi- 
cial district,  with  a  district  judge,  attorney, 
and  marshal,  to  be  appointed  by  the  Presi- 
dent for  the  term  of  lour  years.  The  dis- 
trict court  is  to  be  called  the  district  court 
of  the  United  States  for  Porto  Rico,  and  to 
possess,  in  addition  to  the  ordinary  jurisdic- 
tion of  district  courts  of  the  United  States, 
jurisdiction  of  all  cases  cognizant  in  the  cir- 
cuit courts  of  the  United  States.  The  act 
also  provides  that  "writs  of  error  and  ap- 
peals from  the  Anal  decisions  of  the  supreme 
court  of  Porto  Rico  and  the  district  court  of 
the  United  States  shall  be  allowed  and  may 
be  taken  to  the  Supreme  Court  of  the  United 
States  in  the  same  manner  and  under  the 
same  regulations  and  in  the  same  cases  at 
from  the  supreme  courts  of  the  territories  of 
the  United  States;  and  such  writs  of  error 
and  appeal  shall  be  allowed  in  all  cases 
where  the  Constitution  of  the  United  States, 
or  a  treaty  thereof,  or  an  act  of  Congress  is 
brought  in  question  and  the  right  claimed 
thereunder  is  denied." 

It  was  also  provided  that  the  inhabitants 
continuing  to  reside  in  Porto  Rico,  who  were 
Spanish  subjects  on  April  11, 1899,  and  their 
children  born  subsequent  thereto  (except 
such  as  should  elect  to  preserve  their  alle- 
giance to  the  Crown  of  Spain) ,  together  with 
citizens  of  the  United  States  residing  in 
Porto  Rico,  should  "crnstitute  a  body  politic 
under  the  name  of  The  People  of  Porto  Rico, 
with  governmental  powers  as  hereinafter 
conferred,  and  with  power  to  sue  and  be  suede 
as  such."  S 
•All  officials  authorized  by  the  act  are  re-* 
quired  to,  "before  entering  upon  the  duties 
of  their  respective  offices,  take  an  oath  to 
support  the  Constitution  of  the  United 
States  and  the  laws  of  Porto  Rico." 
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g    The  2d,  Sd,  4th,  5th  and  38th  sections  of 
S  the  act  are  printed  in  the  margin,  t 
5,  •  It  will  be  seen  that  duties  are  imposed  up- 
gon  "merchandise  coming  into  Porto  Rioo 
•  from  the  United  States;"  "merchandise*eom- 
ing  into  the  United  States  from  Porto  Rico;" 
taxes  upon  "articles  of  merchandise  of  Por- 
to Rican  manufacture  coming  into  the  Unit- 
ed States  and  withdrawn  from  consumption 
or  sale"  "equal  to  the  internal-revenue  tax 
imposed  in  the  United  States  upon  like  arti- 
cles of  domestic  manufacture;''  and  "on  all 
articles  of  merchandise  of  United  States 
manufacture  coming  into  Porto  Rioo,"  "a 
tax  equal  in  rate  and  amount  to  the  inter- 
nal-revenue tax  imposed  in  Porto  Rico  upon 
the  like  articles  of  Porto  Rican  manufac- 
ture." 

And  it  is  also  provided  that  all  duties  col- 
lected in  Porto  Rico  on  imports  from  foreign 
countries  and  on  "merchandise  coming  into 
Porto  Rioo  from  the  United  States,"  and 
"the  gross  amount  of  all  collections  of  duties 
and  taxes  in  the  United  States  upon  articles 
of  merchandise  coming  from  Porto  Rico," 
•hall  be  held  as  a  separate  fund  and  placed 
"at  the  disposal  of  the  President  to  be  used 
for  the  government  and  benefit  of  Porto 
Rico"  until  the  local  government  is  organ- 
iced,  when  "all  collections  of  taxes  and  du- 
ties under  this  act  shall  be  paid  into  the 
treasury  of  Porto  Rico,  instead  of  bei 
paid  into  the  Treasury  of  the  Uni 
States." 

The  1st  clause  of  J  8  of  article  1  of  the 


Constitution*provides:  "The  Congress  shall 
have  power  to  lav  and  collect  taxes,  duties, 
imposts,  and  excises,  to  pay  the  debts,  and 
provide  for  the  common  defense  and  general 
welfare  of  the  United  States;  but  all  duties, 
imposts,  and  excises  shall  be  uniform 
throughout  the  United  States." 

Clauses  4,  6,  and  6  of  I  9  are: 

"No  capitation,  or  other  direct,  tax  shall 
be  laid,  unless  in  proportion  to  the  census 
or  enumeration  hereinbefore  directed  to  be 
taken. 

"No  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state. 

No  preference  shall  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the  ports  of 
one  state  over  those  of  another;  nor  shall 
vessels  bound  to  or  from  one  state  be  obliged 
to  enter,  clear,  or  pay  duties  in  another." 

This  act  on  its  face  does  not  comply  with 
the  rule  of  uniformity,  and  that  fact  is  ad- 
mitted. 

The  uniformity  required  by  the  Constitu- 
tion is  a  geographical  uniformity,  and  is 
only  attained  when  the  tax  operates  with  the 
same  force  and  effect  in  every  place  where 
the  subject  of  it  is  found.  Enowlton  v. 
Moore,  178  U.  S.  41,  44  L.  ed.  969,  20  Sup. 
Ct.  Rep.  747;  Bead  Money  Case*,  112  U.  8. 
694,  sub  nom.  Edye  v.  Robertson,  28  L.  ed. 
802,  5  Sup.  Ct  Rep.  247.  But  it  is  said  that 
Congress  in  attempting  to  levy  these  duties 
was  not  exercising  power  derived  from  the 
1st  clause  of  I  8,  or  restricted  by  it,  because 
in  dealing  with  the  territories  Congress  ex- 


tSec.  2.  That  on  and  after  the  passage  of  this 
act  the  same  tariffs,  customs,  and  duties  shall 
be  levied,  collected,  and  paid  upon  all  articles 
Imported  Into  Porto  Rico  from  ports  other  than 
those  of  the  United  States  which  are  required 
by  law  to  be  collected  upon  articles  Imported 
Into  the  United  States  from  foreign  countries: 
Provided,  That  on  all  coffee  in  the  bean  or 
ground  Imported  Into  Porto  Bico  there  shall  be 
levied  and  collected  a  duty  of  five  cents  per 
pound,  any  law  or  part  of  law  to  the  contrary 
notwithstanding:  And  provided  further,  That 
all  Spanish  scientific,  literary,  and  artistic 
works,  not  subversive  of  public  order  in  Porto 
Bico,  shall  be  admitted  free  of  duty  Into  Porto 
Bico  for  a  period  of  ten  years,  reckoning  from 
the  eleventh  day  of  April,  eighteen  hundred  and 
ninety-nine,  as  provided  In  said  treaty  of  peace 
between  the  United  States  and  Spain:  And 
provided  further,  That  all  books  and  pamphlets 
printed  In  the  English  language  shall  be  ad- 
mitted Into  Porto  Rico  free  of  duty  when  im- 
ported from  the  United  States. 

Sec  8.  That  on  and  after  the  passage  of  this 
act  all  merchandise  coming  into  the  United 
States  from  Porto  Rico  and  coming  into  Porto 
Rico  from  the  United  States  shall  be  entered 
at  the  several  ports  of  entry  upon  payment  of 
fifteen  per  centum  of  the  duties  which  are  re- 
quired to  be  levied,  collected,  and  paid  upon  like 
articles  of  merchandise  imported  from  foreign 
countries ;  and  In  addition  thereto,  upon  articles 
of  merchandise  of  Porto  Rican  manufacture 
coming  into  the  United  States  and  withdrawn 
for  consumption  or  sale,  upon  payment  of  a  tax 
equal  to  the  internal  revenue  tax  imposed  in 
the  United  States  upon  tbe  like  articles  of  mer- 
chandise of  domestic  manufacture;  such  tax 
to  be  paid  by  Internal  revenue  stamp  or  stamps 
to  be  purchased  and  provided  by  the  Commis- 
sioner of  Internal  Revenue,  and  to  be  procured 


from  the  collector  of  internal  revenue  at  or 
most  convenient  to  the  port  of  entry  of  said 
merchandise  In  the  United  States,  and  to  be 
affixed  under  such  regulations  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shall  pre- 
scribe; and  on  all  articles  of  merchandise  of 
United  States  manufacture  coming  into  Porte 
Rico,  In  addition  to  the  duty  above  provided, 
upon  payment  of  a  tax  equal  In  rate  and  amount 
to  the  internal  revenue  tax  Imposed  In  Porto 
Rico  upon  the  like  articles  of  Porto  Rican  manu- 
facture :  Provided,  That  on  and  after  the  data 
when  this  act  shall  take  effect  all  merchandise 
and  articles,  except  coffee,  not  dutiable  under 
the  tariff  laws  of  the  United  States,  and  all  mer- 
chandise and  articles  entered  in  Porto  Rico  free 
of  duty  under  orders  heretofore  made  by  the 
Secretary  of  War,  shall  be  admitted  Into  the 
several  ports  thereof,  when  imported  from  the 
United  States,  free  of  duty,  all  laws  or  parts  of 
laws  to  the  contrary  notwithstanding;  and 
whenever  the  legislative  assembly  of  Porto  Rico 
shall  have  enacted  and  put  into  operation  a 
system  of  local  taxation  to  meet  the  necessities 
of  the  government  of  Porto  Rico,  by  this  act 
established,  and  shall  by  resolution  duly  passed 
so  notify  the  President,  he  shall  make  proclama- 
tion thereof,  and  thereupon  all  tariff  duties  on 
merchandise  and  articles  going  Into  Porto  Rico 
from  the  United  States  or  coming  Into  the 
United  States  from  Porto  Rico  shall  cease,  and 
from  and  after  such  date  all  such  merchandise 
and  articles  shall  be  entered  at  the  several  ports 
of  entry  free  of  duty;  and  In  no  event  shall 
any  duties  be  collected  after  the  first  day  of 
March,  nineteen  hundred  and  two,  on  merchan- 
dise and  articles  going  Into  Porto  Rico  from 
the  United  States  or  coming  Into  the  United 
States  from  Porto  Bico. 
Sec.  4.  That  the  duties  and  taxes  collected  la 
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excises  unlimited  powers  of  government,  and, 
moreover,  that  these  duties  are  merely  local 
taxes. 

This  court,  in  1820,  when  Marshall  was 
Chief  Justice,  and  Washington,  William 

•  Johnson,  Livingston,  Todd,  Duvall,  and 
Story  were  his  associates,  took  a  different 
view  of  the  power  of  Congress  in  the  matter 
■of  laying  and  collecting  taxes,  duties,  im- 
posts, and  excises  in  the  territories,  and  its 
ruling  in  Loughborough  v.  Blake,  5  Wheat. 

*  317,  5  L.  ed.  98,  has  never  been  overruled. 

It  is  said  in  one  of  the  opinions  of  the 
majority  that  the  Chief  Justice  "made  cer- 
tain observations  which  have  occasioned  some 
embarrassment  in  other  cases."  Manifestly 
this  is  so  in  this  case,  for  it  is  necessary  to 
w  overrule  that  decision  in  order  to  reach  the 

? result  herein  announced. 
'The  question  in  Loughborough  v.  Blake 
was  whether  Congress  had  the  right  to  im- 
pose a  direct  tax  on  the  District  of  Columbia 
-apart  from  the  grant  of  exclusive  legisla- 
tion, which  carried  the  power  to  levy  local 
taxes.  The  court  held  that  Congress  had 
such  power  under  the  clause  in  question. 
The  reasoning  of  Chief  Justice  Marshall  was 
directed  to  show  that  the  grant  of  the  power 
"to  lay  and  collect  taxes,  duties,  imposts,  and 
excises,"  because  it  was  general  and  without 
limitation  as  to  place,  consequently  extended 
"to  all  places  over  which  the  government  ex- 
tends," and  he  declared  that,  if  this  could  be 
doubted,  the  doubt  was  removed  by  the  sub- 
sequent words,  which  modified  the  grant, 
"but  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States." 


He  then  said:  "It  will  not  be  contended  that 
the  modification  of  the  power  extends  to 
places  to  which  the  power  itself  does  not  ex- 
tend. The  power,  then,  to  lay  and  collect 
duties,  imposts,  and  excises  may  be  exercised, 
and  must  be  exercised,  throughout  the 
United  States.  Does  this  term  designate  the 
whole,  or  any  particular  portion  of  the  Amer- 
ican empire?  Certainly  this  question  can 
admit  of  but  one  answer.  It  is  the  name 
given  to  our  great  republic,  which  is  com- 
posed of  states  and  territories.  The  Dis- 
trict of  Columbia,  or  the  territory  west  of 
the  Missouri,  is  not  less  within  the  United 
States  than  Maryland  or  Pennsylvania;  and 
it  is  not  less  necessary,  on  the  principles  of 
our  Constitution,  that  uniformity  in  the  im- 
position of  imposts,  duties,  and  excises 
should  be  observed  in  the  one  than  in  the 
other.  Since,  then,  the  power  to  lay  and 
collect  taxes,  which  includes  direct  taxes,  is 
obviously  coextensive  with  the  power  to  lay 
and  collect  duties,  imposts,  and  excises,  and 
since  the  latter  extends  throughout  the 
United  States,  it  follows  that  the  power  to 
impose  direct  taxes  also  extends  throughout 
the  United  States." 

It  is  wholly  inadmissible  to  reject  the 
process  of  reasoning  by  which  the  Chief  Jus- 
tice reached  and  tested  the  soundness  of  his 
conclusion,  as  merely  obiter. 

Nor  is  there  any  intimation  that  the  rul- 
ing turned  on  the  theory  that  the  Constitu- 
tion irrevocably  adhered  to  the  soil  of  Mary- 
land and  Virginia,  and  therefore  accom-_ 
panied  the  parts  which  were  ceded  to  formg 
the  District,  or  that  "the  tie"*between  those? 


Porto  Rico  In  pursuance  of  this  act,  less  the  cost 
of  collecting  the  same,  and  the  gross  amount  of 
all  collections  of  duties  and  taxes  In  the  United 
States  upon  articles  of  merchandise  coming  from 
I'orto  Rico,  shall  not  be  covered  Into  the  gen- 
«ral  fund  of  the  Treasury,  but  shall  be  held  as 
a  separate  fund,  and  shall  be  placed  at  the  dis- 
posal of  the  President  to  be  used  for  the  gov- 
ernment and  benefit  of  Porto  Rico  until  the  gov- 
ernment of  Porto  Rico  herein  provided  for  shall 
have  been  organized,  when  all  moneys  thereto- 
fore collected  under  the  provisions  hereof,  then 
unexpended,  shall  be  transferred  to  the  local 
treasury  of  Porto  Rico,  and  the  Secretary  of  the 
Treasury  shall  designate  the  several  ports  and 
sub-ports  of  entry  Into  Porto  Rico,  and  shall 
make  such  rules  and  regulations  and  appoint 
such  agents  as  may  be  necessary  to  collect  the 
duties  and  taxes  authorized  to  be  levied,  col- 
lected, and  paid  In  Porto  Rico  by  the  provisions 
of  this  act,  and  he  shall  fix  the  compensation 
and  provide  for  the  payment  thereof  of  all  such 
officers,  agents,  and  assistants  as  he  may  find 
it  necessary  to  employ  to  carry  ont  the  provi- 
sions hereof :  Provided,  however.  That  as  soon 
as  a  civil  government  for  Porto  Rico  shall  have 
been  organized  In  accordance  with  the  provisions 
of  this  act,  and  notice  thereof  shall  have  been 
given  to  the  President,  he  shall  make  proclama- 
tion thereof,  and  thereafter  all  collections  of 
duties  and  taxes  in  Porto  Rico  under  the  pro- 
visions of  this  act  shall  be  paid  Into  the  treas- 
ury of  Porto  Rico,  to  be  expended  as  required 
by  law  for  the  government  and  benefit  thereof. 
Instead  of  being  paid  Into  the  Treasury  of  the 
United  States. 

Sec  6 :  That  on  and  after  the  day  when  this 
«et  shall  go  Into  effect  all  goods,  wares,  and 
saarchandles  previously  Imported   from  Porto 


Rico,  for  which  no  entry  has  been  made,  and  all 
goods,  wares,  and  merchandise  previously  en- 
tered without  payment  of  duty  and  under  bond 
for  warehousing,  transportation,  or  any  other 
purpose,  for  which  no  permit  of  delivery  to  the 
importer  or  his  agent  has  been  Issued,  shall  bo 
subjected  to  the  duties  Imposed  by  this  act.  and 
to  no  other  duty,  upon  the  entry  or  the  with-, 
drawal  thereof:  Provided,  That  when  duties  are 
based  upon  the  weight  of  merchandise  deposited 
In  any  public  or  private  bonded  warehouse  said 
duties  shall  be  levied  and  collected  upon  the 
weight  of  such  merchandise  at  the  time  of  its 
entry. 

Sec.  88.  That  no  export  duties  shall  be  levied 
or  collected  on  exports  from  Porto  Rico ;  but 
taxes  and  assessments  on  property,  and  license 
fees  for  franchises,  privileges,  and  concessions 
may  be  Imposed  for  the  purposes  of  the  Insular 
and  municipal  governments,  respectively,  as 
may  be  provided  and  defined  by  act  of  the  leg- 
islative assembly ;  and  where  necessary  to  an- 
ticipate taxes  and  revenues,  bonds  and  other  ob- 
ligations may  be  Issued  by  Porto  Rico  or  any 
municipal  government  therein  as  may  be  pro- 
vided by  law  to  provide  for  expenditures  au- 
thorised by  law,  and  to  protect  the  public  credit, 
and  to  reimburse  the  United  States  for  any 
moneys  which  have  been  or  may  be  expended 
ont  of  the  emergency  fond  of  the  War  Depart- 
ment for  the  relief  of  the  Industrial  conditions 
of  Porto  Rico  caused  by  the  hurricane  of  Au- 
gust eighth,  eighteen  hundred  and  ninety-nine: 
Provided,  however,  That  no  public  indebtedness 
of  Porto  Rico  or  of  any  municipality  thereof 
shall  be  authorised  or  allowed  in  excess  of  seven 
per  centum  of  the  aggregate  tax  valuation  of  its 
property. 
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states  and  the  Constitution  "could  not  be 
dissolved  without  at  least  the  consent  of  the 
Federal  and  state  governments  to  a  formal 
separation,"  and  that  this  was  not  given  by 
the  cession  and  its  acceptance  in  accordance 
with  the  constitutional  provision  itself,  and 
hence  that  Congress  was  restricted  in  the 
exercise  of  its  powers  in  the  District,  while 
not  so  in  the  territories. 

So  far  from  that,  the  Chief  Justice  held 
the  territories  as  well  as  the  District  to  be 
part  of  the  United  States  for  the  purposes 
of  national  taxation,  and  repeated  m  effect 
what  he  had  already  said  in  M'Cvlloch  v. 
Maryland,  4  Wheat.  408,  4  L.  ed.  602; 
"Throughout  this  vast  republic,  from  the  St. 
Croix  to  the  Gulf  of  Mexico,  from  the  At- 
lantic to  the  Pacific,  revenue  is  to  be  col- 
lected and  expended,  armies  are  to  be 
marched  and  supported." 

Conceding  that  the  power  to  tax  for  the 

?urposes  of  territorial  government  is  implied 
rom  the  power  to  govern  territory,  whether 
the  latter  power  is  attributed  to  the  power  to 
acquire  or  the  power  to  make  needful  rules 
and  regulations,  these  particular  duties  are 
nevertheless  not  local  in  their  nature,  but 
are  imposed  as  in  the  exercise  of  national 
powers.  The  levy  is  clearly  a  regulation  of 
commerce,  and  a  regulation  affecting  the 
states  and  their  people  as  well  as  this  terri- 
tory and  its  people.  The  power  of  Con- 
gress to  act  directly  on  the  rights  and  in- 
terests of  the  people  of  the  states  can  only 
exist  if  and  as  granted  by  the  Constitution. 
And  by  the  Constitution  Congress  is  vested 
with  power  "to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states, 
and  with  the  Indian  tribes."  The  territories 
are  indeed  not  mentioned  by  name,  and  yet 
commerce  between  the  territories  and  for- 
eign nations  is  covered  by  the  clause,  which 
would  seem  to  have  been  intended  to  embrace 
the  entire  internal  as  well  as  foreign  com- 
merce of  the  country. 

It  is  evident  that  Congress  cannot  regu- 
late commerce  between  a  territory  and  the 
states  and  other  territories  in  the  exercise 
of  the  bare  power  to  govern  the  particular 
territory,  and  as  this  act  was  framed  to 
operate  and  does  operate  on  the  people  of 
is  the  states,  the  power  to  so  legislate  is  ap- 
parently •rested  on  the  assumption  that  the 
right  to  regulate  commerce  between  the 
states  and  territories  comes  within  the  com- 
merce clause  by  necessary  implication. 
Btoutenlurgh  v.  Hennick,  129  TJ.  8.  141,  32 
L.  ed.  637,  9  Sup.  Ct.  Rep.  256. 

Accordingly  the  act  of  Congress  of  August 
8, 1890,  entitled  "An  Act  to  Limit  the  Effect 
of  the  Regulations  of  Commerce  between  the 
Several  States,  and  with  Foreign  Countries 
in  Certain  Cases "  applied  in  terms  to  the 
territories  as  well  as  to  the  states.  [26  Stat, 
at  L.  313,  chap.  728.] 

In  any  point  of  view,  the  imposition  of 
duties  on  commerce  operates  to  regulate  com- 
merce, and  is  not  a  matter  of  local  legisla- 
tion; and  it  follows  that  the  levy  of  these 
duties  was  in  the  exercise  of  the  national 
power  to  do  so,  and  subject  to  the  require- 
'.of  geographical  uniformity. 


The  fact  that  the  proceeds  are  devoted  by 

the  act  to  the  use  of  the  territory  does  not 
make  national  taxes,  local.  Nobody  disputes 
the  source  of  the  power  to  lay  and  collect, 
duties  geographically  uniform,  and  apply 
the  proceeds  by  a  proper  appropriation  act 
to  the  relief  of  a  particular  territory,  but  the 
destination  of  the  proceeds  would  not  change 
the  source  of  the  power  to  lay  and  collect. 
And  that  suggestion  certainly  is  not 
strengthened  when  based  on  the  diversion  of 
duties  collected  from  all  parts  of  the  United 
States  to  a  territorial  treasury  before  reach- 
ing the  Treasury  of  the  United  States. 
Clause  7  of  }  9  of  article  1  provides  that  "no 
money  shall  be  drawn  from  the  Treasury,  but 
in  consequence  of  appropriations  made  by 
law,"  and  the  proposition  that  this  may  be 
rendered  inapplicable  if  the  money  is  not 
permitted  to  be  paid  in  so  as  to  be  suscepti- 
ble of  being  drawn  out  is  somewhat  startling. 

It  is  also  urged  that  Chief  Justice  Marsh- 
all was  entirely  in  fault  because,  while  the 
grant  was  general  and  without  limitation 
as  to  place,  the  words,  "throughout  the 
United  States,"  imposed  a  limitation  as  to 
place  so  far  as  the  rule  of  uniformity  was 
concerned,  namely,  a  limitation  to  the  states 
as  such. 

Undoubtedly  the  view  of  the  Chief  Justice 
was  utterly  inconsistent  with  that  conten- 
tion, and,  in  addition  to  what  has  been 
quoted,  he  further  remarked:  "If  it  be 
said  that  the  principle  of  uniformity,  estab 
liahed  in  the  Constitution,  secures  the  Di?-r* 
trict  from  oppression  in  the  imposition  «lcs 
indirect  taxes,  it  is* not  less  true  that  the* 
principle  of  apportionment,  also  established 
in  the  Constitution,  secures  the  District  from 
any  oppressive  exercise  of  the  power  to  lay 
and  collect  direct  taxes."  [5  Wheat.  326,  5 
L.  ed.  100.]  It  must  be  borne  in  mind  that 
the  grant  was  of  the  absolute  power  of  taxa- 
tion for  national  purposes,  wholly  unlimited 
as  to  place,  and  subject  to  only  one  excep- 
tion and  two  qualifications.  The  exception 
was  that  exports  could  not  be  taxed  at  all. 
The  qualifications  were  that  direct  taxes 
must  be  imposed  by  the  rule  of  apportion- 
ment, and  indirect  taxes  by  the  rule  of  uni- 
formity. License  Taw  Case*,  5  Wall.  462,  18 
lb  ed.  497.  But  as  the  power  necessarily 
could  be  exercised  throughout  every  part  of 
the  national  domain,  state,  territory,  Dis- 
trict, the  exception  and  the  qualifications 
attended  its  exercise.  That  is  to  say,  the 
protection  extended  to  the  people  of  the 
states  extended  also  to  the  people  of  the  Dis- 
trict and  the  territories. 

In  Knoxclton  v.  Moore,  178  U.  S.  41,  44  L. 
ed.  969,  20  Sup.  Ct  Rep.  747,  it  is  shown 
that  the  words,  "throughout  the  United 
States,"  are  but  a  qualification  introduced 
for  the  purpose  of  rendering  the  uniformity 
prescribed,  geographical,  and  not  intrinsic, 
as  would  have  resulted  if  they  had  not  been 
nsed. 

As  the  grant  of  the  power  to  lay  taxes  and 
duties  was  unqualified  as  to  place,  and  the 
words  were  added  for  the  sole  purpose  of 
preventing  the  uniformity  required  from 
being  intrinsic,  the  intention  thereby  to  df 
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cumscribe  the  area  within  which  the  power 
could  operate  not  only  cannot  be  imputed, 
but  the  contrary  presumption  must  prevail. 

Taking  the  words  in  their  natural  mean- 
ing,— in  the  sense  in  which  they  are  fre- 
quently and  commonly  used, — no  reason  is 
perceived  for  disagreeing  with  the  Chief  Jus- 
tice  in  the  view  that  they  were  used  in  this 
clause  to  designate  the  geographical  unity 
known  as  "The  United  States/'  "our  great 
republic,  which  is  composed  of  states  and 
territories." 

Other  parts  of  the  Constitution  furnish 
illustrations  of  the  correctness  of  this  view. 
Thus,  the  Constitution  vests  Congress  with 
the  power  "to  establish  an  uniform  rule  of 
naturalization,  and  uniform  laws  on  the  sub- 

t.ject  of  bankruptcy  throughout  the  United 

"States." 

•  'This  applies  to  the  territories  as  well  as 
the  states,  and  has  always  been  recognized  in 
legislation  as  binding. 

Aliens  in  the  territories  are  made  citizens 
of  the  United  States,  and  bankrupts  residing 
in  the  territories  are  discharged  from  debts 
owing  citizens  of  the  states,  pursuant  to  uni- 
form rules  and  laws  enacted  by  Congress  in 
the  exercise  of  this  power. 

The  14th  Amendment  provides  that  "all 
persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of 
the  state  wherein  they  reside;"  and  this 
court  naturally  held,  in  the  Slaughter-House 
Oases,  16  Wall.  36,  21  L.  ed.  394,  that  the 
United  States  included  the  District  and  the 
territories.  Mr.  Justice  Miller  observed: 
"It  had  been  said  by  eminent  judges  that  no 
man  was  a  citizen  of  the  United  States,  ex- 
cept as  he  was  a  citizen  of  one  of  the  states 
composing  the  Union.  Those,  therefore,  who 
had  been  born  and  resided  always  In  the  Dis- 
trict of  Columbia  or  in  the  territories, 
though  within  the  United  States,  were  not 
citizens.  Whether  this  proposition  was  sound 
•r  not  had  never  been  judicially  decided." 
And  he  said  the  question  was  put  at  rest  by 
the  amendment,  and  the  distinction  between 
citizenship  of  the  United  States  and  citizen- 
ship of  a  state  was  clearly  recognized  and 
established.  "Not  only  may  a  man  be  a 
citizen  of  the  United  States  without  being  a 
citizen  of  a  state,  but  an  important  element 
is  necessary  to  convert  the  former  into  the 
latter.  He  must  reside  within  the  state  to 
make  him  a  citizen  of  it,  but  it  is  only  nec- 
essary that  he  should  be  born  or  naturalized 
In  the  United  States  to  be  a  citizen  of  the 
Union." 

No  person  is  eligible  to  the  office  of  Presi- 
dent unless  he  has  "attained  the  age  of 
thirty-five  years,  and  been  fourteen  years  a 
resident  within  the  United  States."  Clause 
6,  {  1,  art.  2. 

Would  a  native-born  citizen  of  Massa- 
chusetts be  ineligible  if  he  had  taken  up  his 
residence  and  resided  in  one  of  the  territories 
for  so  many  years  that  he  had  not  resided 
altogether  fourteen  years  in  the  states  T 
When  voted  for  he  must  be  a  citizen  of  one 
of  the  states  (clause  8,  I  1,  art.  2;  art  12), 


but  as  to  length  of  time  must  residence  in 
the  territories  be  counted  against  him? 

The  15th  Amendment  declares  that  "the 
right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  state  on  account  of  race, 
color,  or  previous  condition  of  servitude." 
Where  does  that  prohibition  on  the  United 
States  especially  apply  if  not  in  the  ter-an 
ritories T  j| 
*  The  13th  Amendment  says  that  neither* 
slavery  nor  involuntary  servitude  "shall  ex- 
ist within  the  United  States  or  any  place 
subject  to  their  jurisdiction."  Clearly  this 
prohibition  would  have  operated  in  the  terri- 
tories if  the  concluding  words  had  not  been 
added.  The  history  of  the  times  shows  that 
the  addition  was  made  in  view  of  the  then 
condition  of  the  country, — the  amendment 
passed  the  house  January  31,  1865, — and  it 
is,  moreover,  otherwise  applicable  than  to 
the  territories.  Besides,  generally  speaking, 
when  words  are  used  simply  out  of  abundant 
caution,  the  fact  carries  little  weight. 

Other  illustrations  might  be  adduced,  but 
it  is  unnecessary  to  prolong  this  opinion  by 
giving  them. 

I  repeat  that  no  satisfactory  ground  has 
been  suggested  for  restricting  the  words 
"throughout  the  United  States,"  as  qualify- 
ing the  power  to  impose  duties,  to  the  states, 
and  that  conclusion  is  the  more  to  be  avoided 
when  we  reflect  that  it  rests,  in  the  last 
analysis,  on  the  assertion  of  the  possession 
by  Congress  of  unlimited  power  over  the  ter- 
ritories. 

The  government  of  the  United  States  is 
the  government  ordained  by  the  Constitu- 
tion, and  possesses  the  powers  conferred  by 
the  Constitution.  "This  original  and  su- 
preme will  organizes  the  government,  and  as- 
signs to  different  departments  their  respect- 
ive powers.  It  may  either  stop  here,  or  es- 
tablish certain  limits  not  to  be  transcended 
by  those  departments.  The  government  of 
the  United  States  is  of  the  latter  description. 
The  powers  of  the  legislature  are  denned  and 
limited;  and  that  those  limits  may  not  be 
mistaken  or  forgotten,  the  Constitution  is 
written.  To  what  purpose  are  powers  lim- 
ited, and  to  what  purpose  is  that  limitation 
committed  to  writing,  if  these  limits  may,  at 
any  time,  be  passed  by  those  intended  to  be 
restrained  t"  Marbury  v.  Madison,  1  Cranch, 
176,  2  L.  ed.  73.  The  opinion  of  the  court,© 
by  Chief  Justice  Marshall,  in  that  case,  waag 
delivered  at*the  February  term,  1803,  and  at* 
the  October  term,  1885,  the  court,  in  Tick 
Wo  v.  Hopkins,  118  U.  S.  356,  SO  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064,  speaking  through  Mr. 
Justice  Matthews,  said:  "When  we  consid- 
er the  nature  and  theory  of  our  institutions 
of  government,  the  principles  upon  which 
they  are  supposed  to  rest,  and  review  the 
history  of  their  development,  we  arc  con- 
strained to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of 
purely  personal  and  arbitrary  power.  Sov- 
ereignty itself  is,  of  course,  not  subject  to 
law,  for  it  is  the  author  and  source  of  law; 
but  in  our  system,  while  sovereign  powers 
are  delegated  to  the  agencies  of  government, 
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sovereignty  Itself  remains  with  the  people, 
by  whom  and  for  whom  all  government  ex- 
ists and  acts.  And  the  law  is  the  definition 
and  limitation  of  power." 

From  Marbury  U  adit  on  to  the  present 
day,  no  utterance  of  this  court  has  intimated 
a  doubt  that  in  its  operation  on  the  people, 
by  whom  and  for  whom  it  was  established, 
the  national  government  is  a  government  of 
enumerated  powers,  the  exercise  of  which  is 
restricted  to  the  use  of  means  appropriate 
and  plainly  adapted  to  constitutional  ends, 
and  which  are  not  prohibited,  but  consist 
with  the  letter  and  spirit  of  the  Constitu- 
tion." 

The  powers  delegated  by  the  people  to 
their  agents  are  not  enlarged  by  the  expan- 
sion of  the  domain  within  which  they  are 
exercised.  When  the  restriction  on  the  ex- 
ercise of  a  particular  power  by  a  particular 
agent  is  ascertained,  that  is  an  end  of  the 
question. 

To  hold  otherwise  is  to  overthrow  the 
basis  of  our  constitutional  law,  and  more- 
over, in  effect,  to  reassert  the  proposition 
that  the  states,  and  not  the  people,  created 
the  government. 

It  is  again  to  antagonize  Chief  Justice 
Marshall,  when  he  said:    "The  government 
of  the  Union,  then  (whatever  may  be  the  in- 
fluence of  this  fact  on  the  case),  is  emphat- 
ically and  truly  a  government  of  the  people. 
In  form  and  in  substance  it  emanates  from 
them.   Its  powers  are  granted  by  them,  and 
are  to  be  exercised  directly  on  them  and  for 
their  benefit.   This  government  is  acknowl- 
edged by  all  to  be  one  of  enumerated  pow- 
gers."   4  Wheat.  404,  4  L  ed.  001. 
%   The  prohibitory  clauses  of  the  Constitu- 
•  tion  are  many,  and'they  have  been  repeat- 
edly given  effect  by  this  court  in  respect  of 
the  territories  and  the  District  of  Columbia. 

The  underlying  principle  is  indicated  by 
Chief  Justice  Taney,  in  The  Passenger  Cases, 
7  How.  492,  12  L.  ed.  790,  where  he  main- 
tained the  right  of  the  American  citizen  to 
free  transit  in  these  words:  "Living,  as  we 
do.  under  a  common  government  charged 
with  the  great  concerns  of  the  whole  Union, 
every  citizen  of  the  United  States,  from  the 
most  remote  states  or  territories,  is  entitled 
to  free  access,  not  only  to  the  principal  de- 
partments established  at  Washington,  but 
also  to  its  judicial  tribunals  and  public  of- 
fices in  every  state  and  territory  of  the 
Union.  .  .  .  For  all  the  great  purposes 
for  which  the  Federal  government  was 
formed,  we  are  one  people,  with  one  common 
country.  We  are  all  citizens  of  the  United 
States;  and,  as  members  of  the  same  com- 
munity, must  have  the  right  to  pass  and  re- 
pass through  every  part  of  it  without  inter- 
ruption, as  freely  as  in  our  own  states." 

In  Cross  v.  Harrison,  10  How.  197,  14  L. 
ed.  903,  it  was  held  that  by  the  ratification 
of  the  treaty  with  Mexico  "California  be- 
came a  part  of  the  United  States,"  and  that 
"the  right  claimed  to  land  foreign  goods 
within  the  United  States  at  any  place  out  of 
a  collection  district,  if  allowed,  would  be  a 
violation  of  that  provision  in  the  Constitu- 
tion which  enjoins  that  all  duties,  imposts, 


and  excises  shall  be  uniform  throughout  the 
United  States." 

In  Dred  Soott  v.  Sandford,  19  How.  393, 
15  L.  ed.  091,  the  court  waa  unanimous  in 
holding  that  the  power  to  legislate  respect- 
ing a  territory  was  limited  by  the  restric- 
tions of  the  Constitution,  or,  as  Mr.  Justice 
Curtis  put  it,  by  "the  express  prohibitions 
on  Congress  not  to  do  certain  things." 

Mr.  Justice  McLean  said:  "No  powers 
can  be  exercised  which  are  prohibited  by  the 
Constitution,  or  which  are  contrary  to  it* 
spirit." 

Mr.  Justice  Campbell:  "I  look  in  vain, 
among  the  discussions  of  the  time,  for  the 
assertion  of  a  supreme  sovereignty  for  Con- 
gress over  the  territory  then  belonging  to 
the  United  States,  or  that  they  might  there- 
after acquire.  I  seek  in  vain  for  an  annua- H 
elation  that  a  consolidated  power  had  beeng 
inaugurated^  whose  subject  comprehended  an* 
empire,  and  which  had  no  restriction  but 
the  discretion  of  Congress." 

Chief  Justice  Taney:  "The  powers  over 
person  and  property  of  which  we  speak  are 
not  only  not  granted  to  Congress,  but  are  in 
express  terms  denied,  and  they  are  forbidden 
to  exercise  them.  And  this  prohibition  is 
not  confined  to  the  states,  but  the  words  are 
general,  and  extend  to  tie  whole  territory 
over  which  the  Constitution  gives  it  power 
to  legislate,  including  those  portions  of  it 
remaining  under  territorial  government,  as 
well  as  that  covered  by  states.  It  is  a  total 
absence  of  power  everywhere  within  the  do- 
minion of  the  United  States,  and  places  the 
citizens  of  a  territory,  so  far  as  these  rights 
are  concerned,  on  the  same  footing  with  cit- 
izens of  the  states,  and  guards  them  aa 
firmly  and  plainly  against  any  inroads  which 
the  general  government  might  attempt  un- 
der the  plea  of  implied  or  incidental  pow- 
ers." 

Many  of  the  later  cases  were  brought  from 
territories  over  which  Congress  had  pro- 
fessed to  "extend  the  Constitution,"  or  from 
the  District  after  similar  provision,  but  the 
decisions  did  not  rest  upon  the  view  that  the 
restrictions  on  Congress  were  self-imposed, 
and  might  be  withdrawn  at  the  pleasure  of 
that  body. 

Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
43  L  ed.  873,  19  Sup.  Ct  Rep.  580,  is  a  fair 
illustration,  for  it  was  there  ruled,  citing 
Webster  v.  Reid,  11  How.  437,  13  L.  ed.  761 ; 
Callan  v.  Wilson,  127  U.  S.  650,  32  L  ed, 
220,  8  Sup.  Ct  Rep.  1301 ;  Thompson  ▼. 
Utah,  170  U.  S.  343,  42  L  ed.  1061,  18  Sup. 
Ct.  Rep.  620,  that  "it  is  beyond  doubt,  at 
the  present  day,  that  the  provisions  of  the 
Constitution  of  the  United  States  securing 
the  right  of  trial  by  jury,  whether  in  civil 
or  in  criminal  cases,  are  applicable  to  the 
District  of  Columbia." 

No  reference  whatever  was  made  to  }  34 
of  the  act  of  February  21,  1871  (16  Stat  at 
L.  419,  chap.  62),  which,  in  providing  for 
the  election  of  a  delegate  for  the  District, 
closed  with  the  words:  "The  person  having 
the  greatest  number  of  legal  votes  shall  be 
declared  by  the  governor  to  be  duly  elected, 
and  a  certificate  thereof  shall  be  given  ae- 
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eordingly;  and  the  Constitution  and  all  the 
laws  of  the  United  States,  which  are  not  lo- 
cally inapplicable,  shall  have  the  same  force 

c,  and  effect  within  the  said  District  of  Oolum- 

ebia  as  elsewhere  within  the  United  States." 

J?  *Nor  did  the  court  in  Baumam  v.  Ross,  167 
U.  S.  548,  42  L.  ed.  270,  17  Sup.  Ct.  Rep. 
966,  attribute  the  application  of  the  5th 
Amendment  to  the  act  of  Congress,  although 
it  was  cited  to  another  point. 

The  truth  is  that,  as  Judge  Edmunds 
wrote,  "the  instances  in  which  Congress  has 
declared,  in  statutes  organizing  territories, 
that  the  Constitution  and  laws  should  be  in 
force  there,  are  no  evidence  that  they  were 
not  already  there,  for  Congress  and  all  leg- 
islative bodies  have  often  made  enactments 
that  in  effect  merely  declared  existing  law. 
In  such  cases  they  declare  a  pre-existing 
truth  to  ease  the  doubts  of  casuists."  Cong. 
Rec.  56th  Cong.  1st  Sess.,  p.  3507. 

In  Callan  v.  Wilson,  127  U.  S.  540,  32  L. 
ed.  223,  8  Sup.  Ct  Rep.  1301,  which  was  a 
criminal  prosecution  in  the  District  of  Co- 
lumbia, Mr.  Justice  Harlan,  speaking  for 
the  court,  said:  "There  is  nothing  in  the 
history  of  the  Constitution  or  of  the  origi- 
nal amendments  to  justify  the  assertion  that 
the  peoDle  of  this  District  may  be  lawfully 
deprived  of  the  benefit  of  any  of  the  consti- 
tutional guaranties  of  life,  liberty,  and 
property, — especially  of  the  privilege  of 
trial  by  jury  in  criminal  cases.  Ana  fur- 
ther: "We  cannot  think  that  the  people  of 
this  District  have,  in  that  regard,  less  rights 
than  those  accorded  to  the  people  of  the  ter- 
ritories of  the  United  States." 

In  Thompson  v.  Utah,  170  U.  S.  343,  42 
L.  ed.  1061,  18  Sup.  Ct.  Rep.  620,  it  was  held 
that  a  statute  of  the  state  of  Utah  providing 
for  the  trial  of  criminal  cases  other  than 
capital,  by  a  jury  of  eight,  was  invalid  as 
applied  on  a  trial  for  a  crime  committed  be- 
fore Utah  was  admitted;  that  it  was  not 
"competent  for  the  state  of  Utah,  upon  its 
admission  into  the  Union,  to  do  in  respect 
of  Thompson's  crime  what  the  United  States 
could  not  have  done  while  Utah  was  a  ter- 
ritory;"  and  that  an  act  of  Congress  provid- 
ing for  a  trial  by  a  jury  of  eight  persons  in 
the  territory  of  Utah  would  have  been  in 
conflict  with  the  Constitution. 

Article  6  of  the  Constitution  ordains: 
"This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pur- 
suance thereof  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law 

wtf  the  land." 

o  And,  as  Mr.  Justice  Curtis  observed  in 
VVnited  States  v.  Morris,*!  Curt.  C.  C.  50, 
Fed.  Cas.  No.  15,815,  "nothing  can  be  clearer 
than  the  intention  to  have  the  Constitution, 
laws,  and  treaties  of  the  United  States  in 
equal  force  throughout  every  part  of  the  ter- 
ritory of  the  United  States,  alike  in  all 
places,  at  all  times." 

But  it  is  said  that  an  opposite  result  will 
be  reached  if  the  opinion  of  Chief  Justice 
Marshall  in  American  Ins.  Co.  v.  SS6  Bales 
of  Cotton,  1  Pet  511,  7  L.  ed.  242,  be  read 
"in  connection  with  art  3,  98  I  and  2  of  the 


Constitution,  vesting  'the  judicial  power  of 
the  United  States'  in  'one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish. 
The  judges,  both  of  the  Supreme  and  in- 
ferior courts,  shall  hold  their  offices  during 
good  behavior,' "  etc.  And  it  is  argued: 
"As  the  only  judicial  power  vested  in  Con- 
gress is  to  create  courts  whose  judges  shall 
hold  their  offices  during  good  behavior,  it 
necessarily  follows  that  if  Congress  author- 
izes the  creation  of  courts  and  the  appoint- 
ment of  judges  for  a  limited  time,  it  must 
act  independently  of  the  Constitution,  and 
upon  territory  which  is  not  part  of  the 
United  States  within  the  meaning  of  the 
Constitution." 

And  further,  that  if  the  territories  "be  a 
part  of  the  United  States,  it  is  difficult  to 
see  how  Congress  could  create  courts  in  such 
territories,  except  under  the  judicial  clause 
of  the  Constitution." 

By  the  9th  clause  of  g  8  of  article  1,  Con- 
gress is  vested  with  power  "to  constitute  tri- 
bunals inferior  to  the  Supreme  Court"  while 
by  |  1  of  article  3  the  power  is  granted  to 
it  to  establish  inferior  courts  in  which  the 
judicial  power  of  the  government  treated  of 
in  that  article  is  vested. 

That  power  was  to  be  exerted  over  the 
controversies  therein  named,  and  did  not  re- 
late to  the  general  administration  of  justice 
in  the  territories,  which  was  committed  to 
courts  established  as  part  of  the  territorial 
government 

What  the  Chief  Justice  said  was:  "These 
courts,  then,  are  not  constitutional  courts, 
in  which  the  judicial  power  conferred  by  the 
Constitution  on  the  general  government  can 
be  deposited.  They  are  incapable  of  receiv- 
ing it.  They  are  legislative  courts,  created 
in  virtue  of  the  general  right  of  sovereignty* 
which  exists  in  the  government  or  in  vir-* 
tue  of  that'dause  which  enables  Congress* 
to  make  all  needful  rules  and  regulations 
respecting  the  territory  belonging  to  the 
United  States.  The  jurisdiction  with  which 
they  are  invested  is  not  a  part  of  that  ju- 
dicial power  which  is  defined  in  the  3d  ar- 
ticle of  the  Constitution,  but  is  conferred  by 
Congress  in  the  execution  of  those  general 
powers  which  that  body  possesses  over  the 
territories  of  the  United  States." 

The  Chief  Justice  was  dealing  with  the 
subject  in  view  of  the  nature  of  the  judicial 
department  of  the  government  and  the  dis- 
tinction between  Federal  and  state  jurisdic- 
tion, and  the  conclusion  was,  to  use  the  lan- 
guage of  Mr.  Justice  Harlan  in  McAllister 
v.  United  States,  141  U.  S.  174,  35  L.  ed. 
693,  11  Sup.  Ct  Rep.  949,  "that  courts  in 
the  territories,  created  under  the  plenary 
municipal  authority  that  Congress  possesses 
over  the  territories  of  the  United  States,  are 
not  courts  of  the  United  States  created  un- 
der the  authority  conferred  by  that  article." 

But  it  did  not  therefore  follow  that  the 
territories  were  not  parts  of  the  United 
States,  and  that  the  power  of  Congress  in 
general  over  them  was  unlimited;  nor  was 
there  in  any  of  the  discussions  on  this  sub- 
ject the  least  intimation  to  that  effect 
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And  this  may  justly  he  said  of  expressions 
in  some  other  eases  supposed  to  give  color 
to  this  doctrine  of  absolute  dominion  in  deal- 
ing with  civil  rights. 

In  Murphy  v.  Ramsey,  114  U.  S.  15,  29 
L.  ed.  47,  S  Sup.  Ct  Rep.  747,  Mr.  Justice 
Matthews  said:  "The  personal  and  civil 
right*  of  the  inhabitants  of  the  territories 
are  secured  to  them,  as  to  other  citizens,  by 
the  principles  of  constitutional  liberty 
which  restrain  all  the  agencies  of  govern- 
ment, state  and  national.  Their  political 
rights  are  franchises,  which  they  hold  as 
privileges  in  the  legislative  discretion  of  the 
Congress  of  the  United  States." 

In  the  Church  of  Jesus  Christ  of  L.  D.  S. 
T.  United  States,  130  U.  S.  44,  34  L.  ed.  491, 
10  Sup.  Ct  Rep.  803,  Mr.  Justice  Bradley 
observed:  "Doubtless  Congress,  in  legislat- 
ing for  the  territories,  would  be  subject  to 
those  fundamental  limitations  in  favor  of 
personal  rights  which  are  formulated  in  the 
Constitution  and  its  amendments;  but  these 
limitations  would  exist  rather  by  inference 
and  the  general  spirit  of  the  Constitution, 
from  which  Congress  derives  all  its  powers, 
than  by  any  express  and  direct  application 
of  it*  provisions. 

*  That  able  judge  was  referring  to  the  fact 
that  the  Constitution  doe*  not  expressly  de- 
dare  that  its  prohibition*  operate  on  the 
power  to  govern  the  territories,  but,  because 
of  the  implication  that  an  express  provision 
to  that  effect  might  be  essential,  three  mem- 
bers of  the  court  were  constrained  to  dissent, 
regarding  it,  as  was  said,  "of  vital  conse- 
quence that  absolute  power  should  never  be 
conceded  as  belonging  under  our  system  of 
government  to  any  one  of  its  departments." 

What  was  ruled  in  Murphy  v.  Ramsey  is 
that  in  places  over  which  Congress  has  ex- 
clusive local  jurisdiction  it*  power  over  the 
political  status  is  plenary. 

Much  discussion  was  had  at  the  bar  in  re- 
spect of  the  citizenship  of  the  inhabitants 
of  Porto  Rico,  but  we  are  not  required  to 
consider  that  subject  at  large  in  these  cases. 
It  will  be  time  enough  to  seek  a  ford  when, 
if  ever,  we  are  brought  to  the  stream. 

Yet  although  we  are  confined  to  the  ques- 
tion of  the  validity  of  certain  duties  imposed 
after  the  organization  of  Porto  Rico  as  a 
territory  of  the  United  States,  a  few  obser- 
vations and  some  references  to  adjudged 
ease*  may  well  enough  be  added  in  view  of 
the  line  of  argument  pursued  in  the  concur- 
ring opinion. 

In  American  Ins.  Co.  v.  S56  Bales  of  Cot- 
ton, 1  Pet  541,  7  L.  ed.  255, — in  which,  by 
the  way,  the  court  did  not  accept  the  views 
of  Mr.  Justice  Johnson  in  the  circuit  court 
or  of  Mr.  Webster  in  argument — Chief  Jus- 
tice Marshall  said:  "The  course  which  the 
argument  has  taken  will  require  that  in  de- 
ciding this  question  the  court  should  take 
into  view  the  relation  in  which  Florida 
stand*  to  the  United  States.  The  Constitu- 
tion confers  absolutely  on  the  government  of 
the  Union  the  power*  of  making  war  and  of 
making  treaties:  consequently  that  govern- 
ment possesses  the  power  of  acquiring  terri- 
tory, either  by  conquest  or  by  treaty.  The 
21  S.  C— 62. 


usage  of  the  world  is,  if  a  nation  be  not  en- 
tirely subdued,  to  consider  the  holding  of  con- 
quered territory  as  a  mere  military  occupa- 
tion until  it*  fate  shall  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  the  treaty, 
the  acquisition  is  confirmed,  and  the  ceded 
territory  becomes  a  part  of  the  nation  to 
which  it  is  annexed,  either  on  the  terms  stip-  g 
ulated  in  the  treaty  of  cession,  or  on  such  a»» 
its  new  master  shall  impose.*  On  such  trans- 
fer of  territory,  it  has  never  been  held  that 
the  relations  of  the  inhabitant*  with  each 
other  undergo  any  change.  Their  relations 
with  their  former  sovereign  are  dissolved, 
and  new  relation*  are  created  between  them 
and  the  government  which  has  acquired 
their  territory.  The  same  act  which  trans- 
fers their  country  transfers  the  allegiance  of 
those  who  remain  in  it;  and  the  law,  which 
may  be  denominated  political,  is  necessarily 
changed,  although  that  which  regulates  the 
intercourse  and  general  conduct  of  individ- 
uals remains  in  force  until  altered  by  the 
newly  created  power  of  the  state.  On  the 
2d  of  February,  1819,  Spain  ceded  Florida 
to  the  United  State*.  The  Gth  article  of  the 
treaty  of  cession  contains  the  following  pro- 
vision: 'The  inhabitants  of  the  territories 
which  his  Catholic  Majesty  cedes  to  the 
United  States  by  this  treaty  shall  be  incor- 
porated in  the  Union  of  the  United  States 
as  soon  as  may  be  consistent  with  the  prin- 
ciples of  the  Federal  Constitution,  and  ad- 
mitted to  the  enjoyment  of  the  privileges, 
rights,  and  immunities  of  the  citizens  of  the 
United  States.'  This  treaty  is  the  law  of 
the  land,  and  admits  the  inhabitants  of  Flor- 
ida to  the  enjoyment  of  the  privileges, 
rights,  and  immunities  of  the  citizens  of  the 
United  States.  It  is  unnecessary  to  inquire 
whether  this  is  not  their  condition  independ- 
ent of  stipulation.  They  do  not  however, 
participate  in  political  power;  they  do  not 
share  m  the  government  till  Florida  shall 
become  a  state.  In  the  meantime,  Florida 
continues  to  be  a  territory  of  the  United 
States;  governed  by  virtue  of  that  clause  in 
the  Constitution  which  empowers  Congress 
'to  make  all  needful  rules  and  regulation* 
respecting  the  territory  or  other  property 
belonging  to  the  United  States.'  Perhaps 
the  power  of  governing  a  territory  belonging 
to  the  United  State*,  which  has  not,  by  be- 
coming a  state,  acquired  the  means  of  self- 
government,  may  result  necessarily  from  the 
fact*  that  it  is  not  within  the  jurisdiction  of 
any  particular  state,  and  is  within  the  power 
and  jurisdiction  of  the  United  States.  The 
right  to  govern  may  be  the  inevitable  conse- 
quence of  the  right  to  acquire  territory. 
Whichever  may  be  the  source  whence  the 
power  is  derived,  the  possession  of  it  is  un-  £ 
questioned."  n 
'General  Halleck  (International  Law,  1st* 
ed.  chap.  33,  §  14),  after  quoting  from  Chief 
Justice  Marshall,  observed: 

"This  is  now  a  well-settled  rule  of  the  law 
of  nations,  and  is  universally  admitted.  Its 
provisions  are  clear  and  simple  and  easily  un- 
derstood; but  it  is  not  so  easy  to  distinguish 
between  what  are  political  and  what  are 
municipal  law*,  and  to  determine  when  and 
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hotb  far  the  constitution  and  laws  of  the 
conqueror  change  or  replace  those  of  the  con- 
quered. And  in  case  the  government  of  the 
new  state  is  a  constitutional  government,  of 
limited  and  divided  powers,  questions  nec- 
essarily arise  respecting  the  authority, 
which,  in  the  absence  of  legislative  action, 
can  be  exercised  in  the  conquered  territory 
after  the  cessation  of  war  and  the  conclusion 
of  a  treaty  of  peace.  The  determination  of 
these  questions  depends  upon  the  institutions 
and  laws  of  the  new  sovereign,  which,  though 
conformable  to  the  general  rule  of  the  law 
of  nations,  affect  the  construction  and  appli- 
cation of  that  rule  to  particular  cases." 

In  United  States  v.  Percheman,  7  Pet.  87, 
8  L.  ad.  617,  the  Chief  Justice  said: 

"The  people  change  their  allegiance;  their 
relation  to  their  ancient  sovereign  is  dis- 
solved; but  their  relations  to  each  other,  and 
their  rights  of  property,  remain  undisturbed. 
If  this  be  the  modern  rule  even  in  cases  of 
conquest,  who  can  doubt  its  application  to 
the  case  of  an  amicable  cession  of  territory  T 
.  .  .  The  cession  of  a  territory  by  its 
name  from  one  sovereign  to  another,  convey- 
ing the  compound  idea  of  surrendering  at 
the  same  time  the  lands  and  the  people  who 
inhabit  them,  would  be  necessarily  under- 
stood to  pass  the  sovereignty  only,  and  not 
to  interfere  with  private  property." 

Again,  the  court  in  Pollard  v.  Bagan,  3 
How.  225,  11  L.  ed.  572: 

"Every  nation  acquiring  territory,  by 
treaty  or  otherwise,  must  hold  it  subject  to 
the  constitution  and  laws  of  its  own  govern- 
ment, and  not  according  to  those  of  the  gov- 
ernment ceding  it." 

And  in  Chioago,  R.  I.  A  P.  R.  Oo.  v.  Mo- 
GUnn,  114  U.  S.  546,  28  L.  ed.  271,  5  Sup. 
oe  Ct,  Rep.  1000 :  "It  is  a  general  rule  of  pub- 
Jjlic  law,  recognized  and  acted  upon  by  the 
*  United  States,  that  whenever'pohtical  juris- 
diction and  legislative  power  over  any  ter- 
ritory are  transferred  from  one  nation  or 
sovereign  to  another,  the  municipal  laws  of 
the  country,  that  is,  laws  which  are  intended 
for  the  protection  of  private  rights,  continue 
in  force  until  abrogated  or  changed  by  the 
new  government  or  sovereign.  By  the  ces- 
sion, public  property  passes  from  one  gov- 
ernment to  the  other,  but  private  property 
remains  as  before,  and  with  it  those  munici- 
pal laws  which  are  designed  to  secure  its 
peaceful  use  and  enjoyment.  As  a  matter 
of  course,  all  laws,  ordinances,  and  regula- 
tions in  conflict  with  the  political  character, 
institutions,  and  constitution  of  the  new 
government  are  at  once  displaced.  Thus, 
upon  a  cession  of  political  jurisdiction  and 
legislative  power — and  the  latter  is  involved 
in  the  former — to  the  United  States,  the 
laws  of  the  country  in  support  of  an  estab- 
lished religion,  or  abridging  the  freedom  of 
the  press,  or  authorizing  cruel  and  unusual 
punishments,  and  die  like,  would  at  once 
cease  to  be  of  obligatory  force  without  any 
declaration  to  that  effect;  and  the  laws  of 
the  country  on  other  subjects  would  neces- 
sarily be  superseded  by  existing  laws  of  the 
new  government  upon  the  same  matters. 
But  with  respect  to  other  laws  affecting  the 


possession,  use,  and  transfer  of  property,  and 
designed  to  secure  good  order  ana  peace  in 
the  community,  and  promote  its  health  and 
prosperity,  which  are  strictly  of  a  municipal 
character,  the  rule  to  general  that  a  change 
of  government  leaves  them  in  force  until,  by 
direct  action  of  the  new  government,  they 
are  altered  or  repealed." 

When  a  cession  of  territory  to  the  United 
States  is  completed  by  the  ratification  of  a 
treaty,  it  was  stated  in  Croat  v.  Borriaon, 
10  How.  108,  14  L.  ed.  003,  that  the  land 
ceded  becomes  a  part  of  the  United  States, 
and  that,  as  soon  as  it  becomes  so,  the  ter- 
ritory is  subject  to  the  acta  which  were  in 
force  to  regulate  foreign  commerce  with  the 
United  States,  after  those  had  ceased  which 
had  been  instituted  for  its  regulation  as  a 
belligerent  right;  and  the  latter  ceased  after 
the  ratification  of  the  treaty.  This  state- 
ment was  made  by  the  justice  delivering  the 
opinion,  as  the  result  of  the  discussion  and 
argument  which  he  had  already  set  forth. 
It  was  his  summing  up  of  what  he  supposed 
was  decided  on  that  subject  in  the  case  ing 
which  he  was  writing.  f 
'The  new  master  was,  in  the  instance  of 
Porto  Rico,  the  United  States,  a  constitu- 
tional government  with  limited  powers,  and 
the  terms  which  the  Constitution  itself  im- 
posed, or  which  might  be  imposed  in  accord- 
ance with  the  Constitution,  were  the  terms 
on  which  the  new  master  took  possession. 

The  power  of  the  United  States  to  acquire 
territory  by  conquest,  by  treaty,  or  by  dis- 
covery and  occupation,  is  not  disputed,  nor 
is  the  proposition  that  in  all  international 
relations,  interests,  and  responsibilities  the 
United  States  is  a  separate,  independent, 
and  sovereign  nation;  but  it  does  not  derive 
its  powers  from  international  law,  which, 
though  a  part  of  our  municipal  law,  is  not  a 
part  of  the  organic  law  of  the  land.  The 
source  of  national  power  in  this  country  is 
the  Constitution  of  the  United  States;  and 
the  government,  as  to  our  internal  affairs, 

Sossesses  no  inherent  sovereign  power  not 
erived  from  that  instrument,  and  incon- 
sistent with  its  letter  and  spirit. 

Doubtless  the  subjects  of  the  former  sov- 
ereign are  brought  by  the  transfer  under  the 
protection  of  the  acquiring  power,  and  are 
so  far  forth  impressed  with  its  nationality, 
but  it  does  not  follow  that  they  necessarily 
acquire  the  full  status  of  citizens.  The  Oth 
article  of  the  treaty  ceding  Porto  Rico  to 
the  United  States  provided  that  Spanish 
subjects,  natives  of  the  Peninsula,  residing 
in  the  ceded  territory,  might  remain  or  re- 
move, and  in  case  they  remained  might  pre- 
serve their  allegiance  to  the  Crown  of  Spain 
by  making  a  declaration  of  their  decision  to 
do  so,  "in  default  of  which  declaration  they 
shall  be  held  to  have  renounced  it  and  to 
have  adopted  the  nationality  of  the  territory 
in  which  they  reside." 

The  same  article  also  contained  this  para- 
graph: "The  civil  righto  and  political 
status  of  the  native  inhabitants  of  the  ter- 
ritories hereby  ceded  to  the  United  States 
shall  be  determined  by  Congress.''  This 
was  nothing  mora  than  a  declaration  of  the 
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accepted  principles  of  international  law  ap- 
plicable to  the  status  of  the  Spanish  subjects 
and  of  the  native  inhabitants.  It  did  not 
assume  that  Congress  could  deprive  the  in- 
habitants of  ceded  territory  of  rights  to 
9  which  they  might  be  entitled.  The  grant  by 
N  Spain  could  not  enlarge  the  powers  of  Oon- 

*  areas,  nor  did  it*purport  to  secure  from  the 
United  States  a  guaranty  of  civil  or  politi- 
cal privileges. 

Indeed,  a  treaty  which  undertook  to  take 
away  what  the  Constitution  secured,  or  to 
enlarge  the  Federal  juriediction,  would  be 
simply  void. 

"It  need  hardly  be  said  that  a  treaty  can- 
not change  the  Constitution,  or.be  held  valid 
if  it  be  in  violation  of  that  instrument 
This  results  from  the  nature  and  fundamen- 
tal principles  of  our  government."  The 
Cherokee  Tobacco,  11  Wall.  620,  sub  nam. 
807  Half  Pound  Papers  of  Smoking  Tobacco 
r.  United  States,  20  L.  ed.  229. 

So,  Mr.  Justice  Field  in  Qeofroy  v.  Riggs, 
133  U.  S.  207,  33  L.  ed.  645, 10  Sup.  Ct  Rep. 
207 :  "The  treaty  power,  as  expressed  in  the 
Constitution,  is  in  terms  unlimited  except  by 
those  restraints  which  are  found  in  that  in- 
strument against  the  action  of  the  govern- 
ment or  of  its  departments,  and  those  aris- 
ing from  the  nature  of  the  government  it- 
self and  of  that  of  the  states.  It  would  not 
be  contended  that  it  extends  so  far  as  to  au- 
thorize what  the  Constitution  forbids,  or  a 
change  in  the  character  of  the  government 
or  in  that  of  one  of  the  states,  or  a  cession 
of  any  portion  of  the  territory  of  the  latter, 
without  its  concent" 

And  it  certainly  cannot  be  admitted  that 
the  power  of  Congress  to  lay  and  collect 
taxes  and  duties  can  be  curtailed  by  an  ar- 
rangement made  with  a  foreign  nation  by 
the  President  and  two  thirds  of  a  quorum 
of  the  Senate.  See  2  Tucker,  Const  ?§  354, 
S65,  356. 

In  the  language  of  Judge  Cooley:  "The 
Constitution  itself  never  yields  to  treaty  or 
enactment ;  it  neither  changes  with  time  nor 
does  it  in  theory  bend  to  the  force  of  circum- 
stances. It  may  be  amended  according  to 
its  own  permission;  but  while  it  stands  it 
is  'a  law  for  rulers  and  people,  equally  in 
war  and  in  peace,  and  covers  with  the  shield 
of  its  protection  all  classes  of  men,  at  all 
times  and  under  all  circumstances.'  Its 
principles  cannot,  therefore,  be  set  aside  in 
order  to  meet  the  supposed  necessities  of 
great  crises.  'No  doctrine  involving  more 
pernicious  consequences  was  ever  invented 
by  the  wit  of  man  than  that  any  of  its  pro- 
visions can  be  suspended  during  any  of  the 
great  exigencies  of  government' " 

I  am  not  intimating  in  the  least  degree 
h  that  any  reason  exists  for  regarding  this  ar- 
n  tide  to  be  unconstitutional,  but  even  if  it 

*  were,  the  fact  of  the  cession  is  a  fact  ac- 
complished, and  tills  court  is  concerned  only 
with  the  question  of  the  power  of  the  gov- 
ernment in  laying  duties  in  respect  of  com- 
merce with  the  territory  so  ceded. 

In  the  concurring  opinion  of  Mr.  Justice 
White,  we  find  certain  important  proposi- 
tions conceded,  some  of  which  are  denied  or 


not  admitted  in  the  other.  These  are  to  the 
effect  that  "when  an  act  of  any  department 
is  challenged  because  not  warranted  by  the 
Constitution,  the  existence  of  the  authority 
is  to  be  ascertained  by  determining  whether 
the  power  has  been  conferred  by  the  Consti- 
tution, either  in  express  terms  or  by  lawful 
implication;"  that  as  every  function  of  the 
government  is  derived  from  the  Constitu- 
tion, "that  instrument  is  everywhere  and  at 
all  times  potential  in  so  far  as  its  provisions 
are  applicable;"  that  "wherever  a  power  is 
given  by  the  Constitution,  and  there  is  a  lim- 
itation imposed  on  the  authority,  such  re- 
striction operates  upon  and  confines  every 
action  on  the  subject  within  its  constitu- 
tional limits;"  that  where  conditions  arc 
brought  about  to  which  any  particular  pro- 
vision of  the  Constitution  applies,  its  eon- 
trolling  influence  cannot  be  frustrated  by 
the  action  of  any  or  all  of  the  departments 
of  the  government;  that  the  Constitution 
has  conferred  on  Congress  the  right  to  cre- 
ate such  municipal  organizations  as  it  may 
deem  best  for  all  the  territories  of  the 
United  States,  but  every  applicable  express 
limitation  of  the  Constitution  is  in  force, 
and  even  Where  there  is  no  express  command 
which  applies,  there  may  nevertheless  be  re- 
strictions of  so  fundamental  a  nature  that 
they  cannot  be  transgressed  though  not  ex- 
pressed in  so  many  words;  that  every  pro- 
vision of  the  Constitution  which  is  appli- 
cable to  the  territories  is  controlling  therein, 
and  all  the  limitations  of  the  Constitution 
applicable  to  Congress  in  governing  the  ter- 
ritories necessarily  limit  its  power;  that  in 
the  case  of  the  territories,  when  a  provision 
of  the  Constitution  is  invoked,  the  question 
is  whether  the  provision  relied  on  is  appli- 
cable; and  that  the  power  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises,  as  well  as 
the  qualification  of  uniformity,  restrains 
Congress  from  imposing  an  impost  duty  on  [J 
goods  coming  into  the  United  States  from  a  » 
territory 'which  has  been  incorporated  into* 
and  forms  a  part  of  the  United  States. 

And  it  is  said  that  the  determination  of 
whether  a  particular  provision  is  applicable 
involves  an  inquiry  into  the  situation  of  the 
territory  and  its  relations  to  the  United 
States,  although  it  does  not  follow,  when 
the  Constitution  has  withheld  all  power  over 
a  given  subject  that  such  an  inquiry  is  nec- 
essary. 

The  inquiry  is  stated  to  be:  "Had  Porto 
Rico,  at  the  time  of  the  passage  of  the  act 
in  question,  been  incorporated  into  and  be- 
come an  integral  part  of  the  United  States  T" 
And  the  answer  being  given  that  it  had  not, 
it  is  held  that  the  rule  of  uniformity  was 
not  applicable. 

I  submit  that  that  is  not  the  question  in 
this  case.  The  question  is  whether,  when 
Congress  has  created  a  civil  government  for 
Porto  Rico,  has  constituted  Its  inhabitants 
a  body  politic,  has  given  it  a  governor  and 
other  officers,  a  legislative  assembly,  and 
courts,  with  right  of  appeal  to  this  court 
Congress  can,  in  the  same  act  and  in  the  ex- 
ercise of  the  power  conferred  by  the  1st 
dance  of  i  8,  impose  duties  on  the  corn- 
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merce  between  Porto  Rico  and  the  states  and 
other  territories  in  contravention  of  the  rule 
of  uniformity  qualifying  the  power.  If 
this  can  be  done,  it  is  because  the  power  of 
Congress  over  commerce  between  the  states 
and  any  of  the  territories  is  not  restricted 
by  the  Constitution.  This  was  the  position 
taken  by  the  Attorney  General,  with  a  can- 
dor and  ability  that  did  him  great  credit. 

But  that  position  is  rejected,  and  the  con- 
tention seems  to  be  that,  if  an  organized  and 
settled  province  of  another  sovereignty  is  ac- 
quired by  the  United  States,  Congress  has 
the  power  to  keep  it,  like  a  disembodied 
shade,  in  an  intermediate  state  of  ambiguous 
existence  for  an  indefinite  period;  and,  more 
than  that,  that  after  it  has  been  called  from 
that  limbo,  commerce  with  it  is  absolutely 
subject  to  the  will  of  Congress,  irrespective 
of  constitutional  provisions. 

The  accuracy  of  this  view  is  supposed  to 
be  sustained  by  the  act  of  1856  in  relation 
to  the  protection  of  citizens  of  the  United 
States  removing  guano  from  unoccupied  is- 
lands; but  I  am  unable  to  see  why  the  dis- 
charge by  the  United  States  of  ita*undoubted 
duty  to  protect  its  citizens  on  terra  nullius, 
whether  temporarily  engaged  in  catching 
and  curing  fish,  or  working  mines,  or  taking 
away  manure,  furnishes  support  to  the  prop- 
osition that  the  power  of  Congress  over  the 
territories  of  the  United  States  is  unre- 
stricted. 

Great  stress  is  thrown  upon  the  word  "in- 
corporation," as  if  possessed  of  some  occult 
meaning,  but  I  take  it  that  the  act  under 
consideration  made  Porto  Rico,  whatever 
its  situation  before,  an  organized  territory 
of  the  United  States.  Being  such,  and  the 
act  undertaking  to  impose  duties  by  virtue 
of  clause  1  of  §  8,  how  is  it  that  the  rule 
which  qualifies  the  power  does  not  apply  to 
its  exercise  in  respect  of  commerce  with 
that  territory  t  The  power  can  only  be  ex- 
ercised as  prescribed,  and  even  if  the  rule  of 
uniformity  could  be  treated  as  a  mere  regu- 
lation of  the  granted  power, — a  suggestion 
to  which  I  do  not  assent, — the  validity  of 
these  duties  comes  up  directly,  and  it  is  idle 
to  discuss  the  distinction  between  a  total 
want  of  power  and  a  defective  exercise  of  it. 

The  concurring  opinion  recognizes  the  fact 
that  Congress,  in  dealing  with  the  people  of 
new  territories  or  possessions,  is  bound  to 
respect  the  fundamental  guaranties  of  life, 
liberty,  and  property,  but  assumes  that  Con- 
gress is  not  bound,  in  those  territories  or 
possessions,  to  follow  the  rules  of  taxation 
prescribed  by  the  Constitution.  And  yet  the 
power  to  tax  involves  the  power  to  destroy, 
and  the  levy  of  duties  touches  all  our  people 
in  all  places  under  the  jurisdiction  of  the 
government. 

The  logical  result  is  that  Congress  may 
prohibit  commerce  altogether  between  the 
states  and  territories,  and  may  prescribe 
one  rule  of  taxation  in  one  territory,  and  a 
different  rule  in  another. 

That  theory  assumes  that  the  Constitution 
created  a  government  empowered  to  acquire 
countries  throughout  the  world,  to  be  gov- 
erned by  different  rules  than  those  obtain- 


ing in  the  original  states  and  territories,  and 
substitutes  for  the  present  system  of  repub- 
lican government  a  system  of  domination 
over  distant  provinces  in  the  exercise  of  un- 
restricted power.  ^ 

In  our  judgment,  so  much  of  the  Porto  ca 
Rican  act  as'authorized  the  imposition  of* 
these  duties  is  invalid,  and  plaintiffs  were 
entitled  to  recover. 

Some  argument  was  made  as  to  general 
consequences  apprehended  to  flow  from  this 
result,  but  the  language  of  the  Constitution 
is  too  plain  and  unambiguous  to  permit  its 
meaning  to  be  thus  influenced.  There  is 
nothing  "in  the  literal  construction  so  obvi- 
ously absurd,  or  mischievous,  or  repugnant 
to  the  general  spirit  of  the  instrument  as  to 
justify  those  who  expound  the  Constitution" 
in  giving  it  a  construction  not  warranted  by 
its  words. 

Briefs  have  been  presented  at  this  bar, 
purporting  to  be  on  behalf  of  certain  indus- 
tries, and  eloquently  setting  forth  the  de- 
sirability that  our  government  should  pos- 
sess the  power  to  impose  a  tariff  on  the 
products  of  newly  acquired  territories  so  as 
to  diminish  or  remove  competition.  That 
however,  furnishes  no  basis  for  judicial 
judgment,  and  if  the  producers  of  staples  in 
the  existing  states  of  this  Union  believe  the 
Constitution  should  be  amended  so  as  to  reach 
that  result,  the  instrument  itself  provides 
how  such  amendment  can  be  accom- 
plished. The  people  of  all  the  states  are  en- 
titled to  a  voice  in  the  settlement  of  that 
subject. 

Again,  it  is  objected  on  behalf  of  the  gov- 
ernment that  the  possession  of  absolute  pow- 
er is  essential  to  the  acquisition  of  vast  and 
distant  territories,  and  that  we  should  re- 
gard the  situation  as  it  is  to-day,  rather 
than  as  it  was  a  century  ago.  "We  must 
look  at  the  situation  as  comprehending  a 
possibility — I  do  not  say  a  probability,  but  a 
possibility — that  the  question  might  be  as 
to  the  powers  of  this  government  In  the  ac- 
quisition of  Egypt  and  the  Soudan,  or  a  sec- 
tion of  Central  Africa,  or  a  spot  in  the  Ant- 
arctic Circle,  or  a  section  of  the  Chinese  Em- 
pire." 

But  it  must  be  remembered  that,  as 
Marshall  and  Story  declared,  the  Constitu- 
tion was  framed  for  ages  to  come,  and  that 
the  sagacious  men  who  framed  it  were  well 
aware  that  a  mighty  future  waited  on  their 
work.  The  rising  sun  to  which  Franklin  re- 
ferred at  the  close  of  the  convention,  they 
well  knew,  was  that  star  of  empire  whose 
course  Berkeley  had  sung  sixty  years  before.  10 

They  may  not,  indeed,  have  deliberately^ 
considered  a'triumphal  progress  of  the  na-» 
tion,  as  such,  around  the  earth,  but  as  Mar- 
shall wrote:  "It  is  not  enough  to  say  that 
this  particular  case  was  not  in  the  mind  of 
the  convention  when  the  article  was  framed, 
nor  of  the  American  people  when  it  was 
adopted.  It  is  necessary  to  go  further,  and 
to  say  that,  had  this  particular  case  been 
suggested,  the  language  would  have  been  so 
varied  as  to  exclude  it,  or  it  would  have  been 
made  a  special  exeption." 

This  cannot  be  said,  and  on  the  contrary. 
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in  order  to  the  successful  extension  of  our 
institutions,  the  reasonable  presumption  is 
that  the  limitations  on  the  exertion  of  arbi- 
trary power  would  have  been  made  more 
rigorous. 

After  all,  these  arguments  are  merely  po- 
litical, and  "political  reasons  have  not  the 
requisite  certainty  to  afford  rales  of  judicial 
interpretation." 

Congress  has  power  to  make  all  laws 
which  shall  be  necessary  and  proper  for  car- 
rying into  execution  all  the  powers  vested 
by  the  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  of- 
ficer thereof.  If  the  end  be  legitimate  and 
within  the  scope  of  the  Constitution,  then,  to 
accomplish  it,  Congress  may  use  "all  means 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohib- 
ited, but  consist  with  the  letter  and  spirit  of 
the  Constitution." 

The  grave  duty  of  determining  whether  an 
act  of  Congress  does  or  does  not  comply  with 
-these  requirements  Is  only  to  be  discharged 
by  applyin  the  well-settled  rules  which  gov- 
-ern  the  interpretation  of  fundamental  law, 
unaffected  by  the  theoretical  opinions  of  in- 
dividuals. 

Tested  by  those  rules  our  conviction  is 
that  the  imposition  of  these  duties  cannot 
be  sustained. 

Mr.  Justice  Harlan,  dissenting: 
I  concur  in  the  dissenting  opinion  of  the 
Chief  Justice.   The  grounds  upon  which  he 
and  Mr.  Justice  Brewer  and  Mr.  Justice 

e  Peckham  regard  the  Foraker  act  as  uncon- 
stitutional  in  the  particulars  involved  in  this 

•  action  meet  my  entire  approval.  •  Those 
grounds  need  not  be  restated,  nor  is  it  nec- 
essary to  re-examine  the  authorities  cited  by 
the  Chief  Justice.  I  agree  in  holding  that 
Porto  Rico— at  least  after  the  ratification  of 
the  treaty  with  Spain — became  a  part  of  the 
United  States  within  the  meaning  of  the 
section  of  the  Constitution  enumerating  the 

Sowers  of  Congress,  and  providing  that  "all 
uties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States." 

In  view,  however,  of  the  importance  of  the 
questions  in  this  case,  and  of  the  conse- 
quences that  will  follow  any  conclusion 
reached  by  the  court,  I  deem  it  appropriate — 
without  rediscussing  the  principal  questions 
presented — to  add  some  observations  sug- 
gested by  certain  passages  in  opinions  just 
delivered  in  support  of  the  judgment. 

In  one  of  those  opinions  it  is  said  that  "the 
Constitution  was  created  by  the  people  of 
the  United  States,  as  a  union  of  states,  to  be 
governed  solely  by  representatives  of  the 
states  f*  also,  that  "we  find  the  Constitu- 
tion speaking  only  to  states,  except  in  the 
territorial  clause,  which  is  absolute  in  its 
terms,  and  suggestive  of  no  limitations  upon 
the  power  of  Congress  in  dealing  with  them." 
I  am  not  sure  that  I  correctly  interpret  these 
words.  But  if  it  is  meant,  as  I  assume  it  is 
meant,  that,  with  the  exception  named,  the 
Constitution  was  ordained  by  the  states,  and 
is  addressed  to  and  operates  only  on  the 
staes,  I  cannot  accept  that  view. 


In  Martin  v.  Hunter,  1  Wheat.  304,  324, 
320,  331,  4  L.  ed.  97,  102,  104,  this  court 
Speaking  by  Mr.  Justice  Story,  said  that  "the 
Constitution  of  the  United  States  was  or- 
dained and  established,  not  by  the  states  in 
their  sovereign  capacities  but  emphatically, 
as  the  preamble  of  the  Constitution  declares, 
by  'the  People  of  the  United  States.' " 

In  UcCulloch  v.  Maryland,  4  Wheat  316, 
403-406,  4  L.  ed.  579,  600,  601,  Chief  Justice 
Marshall,  speaking  for  this  court,  said: 
"The  government  proceeds  directly  from  the 
people;  is  'ordained  and  established'  in  the 
name  of  the  people;  and  is  declared  to  be 
ordained  'in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic 
tranquillity,  and  secure  the  blessings  of  lib- 
erty to  themselves  and  to  their  posterity.'*- 
The  assent  of  the  states,  in  their  sovereign » 
capacity,  is  implied  in  calling  a*sonvention,* 
and  thus  submitting  that  instrument  to  the 
people.  But  the  people  were  at  perfect  lib- 
erty to  accept  or  reject  it;  and  their  act  was 
final.  It  required  not  the  affirmance,  and 
could  not  be  negatived,  by  the  state  govern- 
ments. The  Constitution,  when  thus 
adopted,  was  of  complete  obligation,  and 
bound  the  state  sovereignties.  .  .  .  The 
government  of  the  union, then  (whatever  may 
be  the  influence  of  this  fact  on  the  case)  is 
emphatically  and  truly  a  government  of  the 
people.  In  form  and  in  substance  it  emanates 
from  them.  Its  powers  are  granted  by  them, 
and  are  to  be  exercised  directly  on  them  and 
for  their  benefit.  This  government  is  ac- 
knowledged by  all  to  be  one  of  enumerated 
powers.  ...  It  is  the  government  of 
all ;  its  powers  are  delegated  by  all ;  it  rep- 
resents all,  and  acts  for  all." 

Although  the  states  are  constituent  parts 
of  the  United  States,  the  government  rests 
upon  the  authority  of  the  people  of  the 
United  States,  and  not  on  that  of  the  states. 
Chief  Justice  Marshall,  delivering  the  unani- 
mous judgment  of  this  court  in  Cohen  v. 
Virginia,  6  Wheat.  264,  413,  6  L.  ed.  257, 
293,  said:  "That  the  United  States  form, 
for  many  and  for  most  important  purposes, 
a  single  nation,  has  not  yet  been  denied.  In 
war,  we  are  one  people.  In  making  peace,  we 
are  one  people.  ...  In  many  other  re- 
spects, the  American  people  are  one;  and 
the  government  which  is  alone  capable  of 
controlling  and  managing  their  interests 
.  .  .  is  the  government  of  the  Union.  It 
is  their  government,  *nd  in  that  character 
they  have  no  other.  America  has  chosen  to 
be,  in  many  respects  and  to  many  purposes, 
a  nation ;  and  for  all  these  purposes  her  gov- 
ernment is  complete;  to  all  these  objects  it 
is  competent.  The  people  have  declared 
that  in  the  exercise  of  all  powers  given  for 
those  objects  it  is  supreme.  It  can,  then,  in 
effecting  these  objects,  legitimately  control 
all  individuals  or  governments  within  the 
American  territory. 

In  refemce  to  the  doctrine  that  the  Con- 
stitution was  established  by  and  for  the 
states  as  distinct  political  organizations,  Mr. 
Webster  said:    "The  Constitution  itself  in, 
its  very  front  refutes  that.   It  declares  that*: 
it  is  ordained  and  established  by'ihe  People* 
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of  the  United  States.  So  far  from  saying 
that  it  is  established  by  the  governments  of 
the  several  states,  it  does  not  even  say  that 
it  is  established  by  the  people  of  the  several 
'  states.  But  it  pronounces  that  it  was  es- 
tablished by  the  people  of  the  United  States 
in  the  aggregate.  Doubtless,  the  people  of 
the  several  states,  taken  collectively,  consti- 
tute the  people  of  the  United  States.  But  it 
is  in  this  their  collective  capacity,  it  is  as  all 
the  people  of  the  United  States,  that  they  es- 
tablished the  Constitution." 

In  view  of  the  adjudications  of  this  court 
I  cannot  assent  to  the  proposition,  whether 
it  be  announced  in  express  words  or  by  impli- 
cation, that  the  national  government  is  a 
government  of  or  by  the  states  in  union,  and 
that  the  prohibitions  and  limitations  of  the 
Constitution  are  addressed  only  to  the 
states.  That  is  but  another  form  of  saying 
that,  like  the  government  created  by  the  Ar- 
ticles of  Confederation,  the  present  govern- 
ment is  a  mere  league  of  states,  held  to- 
gether by  compact  between  themselves; 
whereas,  as  this  court  has  often  declared,  it 
Is  a  government  created  by  the  People  of 
the  United  States,  with  enumerated  powers, 
and  supreme  over  states  and  individual* 
with  respect  to  certain  objects,  throughout 
the  entire  territory  over  which  its  jurisdic- 
tion extends.  If  the  national  government  is 
in  any  sense  a  compact,  it  is  a  compact  be- 
tween the  People  of  the  United  States  among 
themselves  as  constituting  in  the  aggregate 
the  political  community  by  whom  the  nation- 
al government  was  established.  The  Consti- 
tution speaks,  not  simply  to  the  states  in 
their  organized  capacities,  but  to  all  peo- 
ples, whether  of  states  or  territories,  who 
are  subject  to  the  authority  of  the  United 
States.  Martin  v.  Hunter,  1  Wheat.  327,  4 
L.  ed.  103. 

In  the  opinion  to  which  I  am  referring  it 
la  also  said  that  the  "practical  interpreta- 
tion put  by  Congress  upon  the  Constitution 
has  been  long  continued  and  uniform  to  the 
effect  that  the  Constitution  is  applicable  to 
territories  acquired  by  purchase  or  conquest 
only  when  and  so  far  as  Congress  Bhall  so 
direct;"  that  while  all  power  of  government 
may  be  abused,  the  same  may  be  said  of  the 
power  of  the  government  "under  the  Consti- 
tution as  well  as  outside  of  it;"  that  "if  it 
a  once  be  conceded  that  we  are  at  liberty  to 
g  acquire  foreign  territory,  a  presumption 
•  arises  that'our  power  with  respect  to  such 
territories  is  the  same  power  which  other  na- 
tions have  been  accustomed  to  exercise  with 
respect  to  territories  acquired  by  them;" 
that  "the  liberality  of  Congress  in  legislat- 
ing the  Constitution  into  all  our  contiguous 
territories  has  undoubtedly  fostered  the  im- 
pression that  it  went  there  by  its  own  force, 
but  there  is  nothing  in  the  Constitution  itself 
and  little  in  the  interpretation  put  upon  it, 
to  confirm  that  impression;"  that  aa  the 
states  could  only  delegate  to  Congress  such 
powers  as  they  themselves  possessed,  and  aa 
they  had  no  power  to  acquire  new  territory, 
and  therefore  none  to  delegate  in  that  con- 
nection, the  logical  inference  is  that  "if  Con- 
gress had  power  to  acquire  new  territory, 


which  is  conceded,  that  power  was  not  ham- 
pered by  the  constitutional  provisions;"  that 
if  "we  assume  that  the  territorial  clause  of 
the  Constitution  was  not  intended  to  be  re- 
stricted to  such  territory  aa  the  United 
States  then  possessed,  there  is  nothing  in 
the  Constitution  to  indicate  that  the  power 
of  Congress  in  dealing  with  them  was  in- 
tended to  be  restricted  by  any  of  the  other 
provisions;"  and  that  "the  execuive  and  leg- 
islative departments  of  the  government  have 
for  more  than  a  century  interpreted  this  si- 
lence as  precluding  the  idea  that  the  Consti- 
tution attached  to  these  territories  as  soon 
as  acquired." 

These  are  words  of  weighty  import.  They 
involve  consequences  of  the  most  momen- 
tous character.  I  take  leave  to  say  that  if 
the  principles  thus  announced  should  ever 
receive  the  sanction  of  a  majority  of  this 
court,  a  radical  and  mischievous  change  in 
our  system  of  government  will  be  the  result. 
We  will,  in  that  event,  pass  from  the  era  of 
constitutional  liberty  guarded  and  protected 
by  a  written  constitution  into  an  era  of  legis- 
lative absolutism. 

Although  from  the  foundation  of  the  gov- 
ernment this  court  has  held  steadily  to  the 
view  that  the  government  of  the  United 
States  was  one  of  enumerated  powers,  and 
that  no  one  of  its  branches,  nor  all  of  its 
branches  combined,  could  constitutionally  ex- 
ercise powers  not  granted,  or  which  were  not 
necessarily  implied  from  those  expressly 
granted ( M artinvMunter.l  Wheat. 326, 331,4 
L.ed.  102,104)  we  arenow  informed  that  Con-go 
gress  possesses  powers  outside  of  the  Coneti-* 
tvtion,  and  may  deal  with  new  territory,  ac- 
quired by  treaty  or  conquest,  in  the  same 
manner  aa  other  nations  have  been  accus- 
tomed to  act  with  respect  to  territories  ac- 
quired by  them.  In  my  opinion,  Congress 
has  no  existence  and  can  exercise  no  authori- 
ty outside  of  the  Constitution.  Still  lees  is 
it  true  that  Congress  can  deal  with  new  ter- 
ritories just  as  other  nations  have  done  or 
may  do  with  their  new  territories.  This  na- 
tion is  under  the  control  of  a  written  con- 
stitution, the  supreme  law  of  the  land  and 
the  only  source  of  the  powers  which  our  gov- 
ernment, or  any  branch  or  officer  of  it,  may 
exert  at  any  time  or  at  any  place.  Mon- 
archical and  despotic  governments,  unre- 
strained by  written  constitutions,  may  do 
with  newly  acquired  territories  what  this 
government  may  not  do  consistently  with 
our  fundamental  law.  To  say  otherwise  is 
to  concede  that  Congress  may,  by  action 
taken  outside  of  the  Constitution,  engraft 
upon  our  republican  institutions  a  colonial 
system  such  as  exists  under  monarchical  gov- 
ernments. Surely  such  a  result  was  never 
contemplated  by  the  fathers  of  the  Consti- 
tution. If  that  instrument  had  contained  a 
word  suggesting  the  possibility  of  a  result 
of  that  character  it  would  never  have  been 
adopted  by  the  people  of  the  United  States. 
The  idea  that  this  country  may  acquire  terri- 
tories anywhere  upon  the  earth,  by  conquest 
or  treaty,  and  hold  them  as  mere  colonies  or 
provinces, — the  people  inhabiting  them  to 
enjoy  only  such  rights  as  Congress  chooses 
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to  accord  to  them, — is  wholly  inconsistent 
with  the  spirit  and  genius,  as  well  as  with 
the  words,  of  the  Constitution. 

The  idea  prevails  with  some — indeed,  it 
found  expression  in  arguments  at  the  bar — 
that  we  have  in  this  country  substantially 
or  practically  two  national  governments; 
one  to  be  maintained  under  the  Constitu- 
tion, with  all  its  restrictions;  the  other  to 
be  maintained  by  Congress  outside  and  in- 
dependently of  that  instrument,  by  exercis- 
ing such  powers  as  other  nations  of  the 
earth  are  accustomed  to  exercise.  It  is  one 
thing  to  give  such  a  latitudinarian  construc- 
tion to  the  Constitution  as  will  bring  the 
exercise  of  power  by  Congress,  upon  a  par- 
ticular occasion  or  upon  a  particular  sub- 
ject, within  its  provisions.  It  is  quite  a 
different  thing  to  say  that  Congress  may, 
h  if  it  so  elects,  proceed  outside  of  the  Consti- 
°g  tution.  The  glory  of  our  American  system 
•  of  government  is  that  it  was  created  by  a 
written  constitution  which  protects  the  peo- 
ple against  the  exercise  of  arbitrary,  unlim- 
ited power,  and  the  limits  of  which  instru- 
ment may  not  be  passed  by  the  government 
it  created,  or  by  any  branch  of  it,  or  even  by 
the  people  who  ordained  it,  except  by  amend- 
ment or  change  of  its  provisions.  ''To  what 
purpose,"  Chief  Justice  Marshall  said  in 
Marbwry  v.  Madison,  1  Grouch,  137,  176,  2  L. 
ed.  60,  73,  "are  powers  limited,  and  to  what 
purpose  is  that  limitation  committed  to  writ- 
ing, if  these  limits  may,  at  any  time,  be 
passed  by  those  intended  to  be  restrained? 
The  distinction  between  a  government  with 
limited  and  unlimited  powers  is  abolished  if 
those  limits  do  not  confine  the  persons  on 
whom  they  are  imposed,  and  if  acts  prohib- 
ited and  acts  allowed  are  of  equal  obliga- 
tion." 

The  wise  men  who  framed  the  Constitu- 
tion, and  the  patriotic  people  who  adopted 
it,  were  unwilling  to  depend  for  their  safety 
upon  what,  in  the  opinion  referred  to,  is  de- 
scribed as  "certain  principles  of  natural  jus- 
tice inherent  in  Anglo-Saxon  character, 
which  need  no  expression  in  constitutions  or 
statutes  to  give  them  effect  or  to  secure  de- 
pendencies against  legislation  manifestly 
hostile  to  thoir  real  interests."  They  pro- 
ceeded upon  the  theory — the  wisdom  of 
which  experience  has  vindicated — that  the 
only  safe  guaranty  against  governmental 
oppression  waa  to  withhold  or  restrict  the 
power  to  oppress.  They  well  remembered 
that  Anglo-Saxons  across  the  ocean  had  at- 
tempted, in  defiance  of  law  and  justice,  to 
trample  upon  the  rights  of  Anglo-Saxons  on 
this  continent,  and  had  sought,  by  military 
force,  to  establish  a  government  that  could 
at  will  destroy  the  privileges  that  inhere  in 
liberty.  They  believed  that  the  establish- 
ment here  of  a  government  that  could  ad- 
minister public  affairs  according  to  its  will, 
unrestrained  by  any  fundamental  law  and 
without  regard  to  the  inherent  rights  of  free- 
men, would  be  ruinous  to  the  liberties  of  the 
people  by  exposing  thorn  to  the  oppressions 
of  arbitrary  power.  Hence,  the  Constitu- 
tion enumerates  the  powers  which  Congress 
and  the  other  departments  may  exercise, — 


leaving  unimpaired,  to  the  states  or  the 
People,  the  powers  not  delegated  to  the  na- 
tional government  nor  prohibited  to  the 
states.  That  instrument  so  expressly  de-'L. 
clares  in* the  10th  Article  of  Amendment.* 
It  will  be  an  evil  day  for  American  liberty 
if  the  theory  of  a  government  outside  of  the 
supreme  law  of  the  land  finds  lodgment  in 
our  constitutional  jurisprudence.  No  high- 
er duty  rests  upon  this  court  than  to  exert 
its  full  authority  to  prevent  all  violation 
of  the  principles  of  the  Constitution. 

Again,  it  is  said  that  Congress  has  as- 
sumed, in  its  past  history,  that  the  Constitu- 
tion goes  into  territories  acquired  by  pur- 
chase or  conquest  only  when  and  as  it  shall 
so  direct,  and  we  are  informed  of  the  liber- 
ality of  Congress  in  legislating  the  Constitu- 
tion into  all  our  contiguous  territories.  This 
is  a  view  of  the  Constitution  that  may  well 
cause  surprise,  if  not  alarm.  Congress,  as 
I  have  observed,  has  no  existence  except  by 
virtue  of  the  Constitution.  It  is  the  crea- 
ture of  the  Constitution.  It  has  no  powers 
which  that  instrument  has  not  granted,  ex- 
pressly or  by  necessary  implication.  I  con- 
fess that  I  cannot  grasp  the  thought  that 
Congress,  which  lives  and  moves  and  has 
its  being  in  the  Constitution,  and  is  conse- 
quently the  mere  creature  of  that  instru- 
ment, can,  at  its  pleasure,  legislate  or  ex- 
clude its  creator  from  territories  which  were 
acquired  only  by  authority  of  the  Constitu- 
tion. 

By  the  express  words  of  the  Constitution, 
every  Senator  and  Representative  is  bound, 
by  oath  or  affirmation,  to  regard  it  as  the 
supreme  law  of  the  land.  When  the  consti- 
tutional convention  was  in  session  there  was 
much  discussion  as  to  the  phraseology  of  the 
clause  defining  the  supremacy  of  the  Consti- 
tution, laws,  and  treaties  of  the  United 
States.  At  one  stage  of  the  proceedings  the 
convention  adopted  the  following  clause: 
"This  Constitution,  and  the  laws  of  the 
United  States  made  in  pursuance  thereof, 
and  ajl  the  treaties  made  under  the  author- 
ity of  the  United  States,  shall  be  the  supreme 
law  of  the  several  states  and  of  their  citizens 
and  inhabitants,  and  the  judges  of  the  sev- 
eral states  shall  be  bound  thereby  in  their 
decisions,  anything  in  the  constitutions  or 
laws  of  the  several  states  to  the  contrary 
notwithstanding."  This  clause  was  amended, 
on  motion  of  Mr.  Madison,  by  inserting  after 
the  words  "all  treaties  made"  the  words  "or 
which  shall  be  made."  If  the  clause,  sog 
amended  had  been  inserted  in  the  Constitu-n 
tion  as  finally  adopted* perhaps  there  would* 
have  been  some  justification  for  saying  that 
the  Constitution,  laws,  and  treaties  of  the 
United  States  constituted  the  supreme  law 
only  in  the  states,  and  that  outside  of  the 
states  the  will  of  Congress  was  supreme. 
But  the  framers  of  the  Constitution  saw  the 
danger  of  such  a  provision,  and  put  into 
that  instrument  in  place  of  the  above  clause 
the  following:  "This  Constitution,  and  the 
laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  su- 
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preme  law  of  the  land;  and  that  judges  in 
every  state  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding."  Meigs's 
Growth  of  the  Constitution,  284,  287.  That 
the  convention  struck  out  the  words  "the  su- 
preme law  of  the  several  states,"  and  in- 
serted "the  supreme  law  of  the  land,"  is  a 
fact  of  no  little  significance.  The  "land"  re- 
ferred to  manifestly  embraced  all  the  peo- 
ples and  all  the  territory,  whether  within  or 
without  the  states,  over  which  the  United 
States  could  exercise  jurisdiction  or  author- 
ity. 

Further,  it  is  admitted  that  some  of  the 
provisions  of  the  Constitution  do  apply  to 
Porto  Rico,  and  may  be  invoked  as  limiting 
or  restricting  the  authority  of  Congress,  or 
for  the  protection  of  the  people  of  that  is- 
land. And  it  is  said  that  there  is  a  clear  dis- 
tinction between  such  prohibitions  "as  go 
to  the  very  root  of  the  power  of  Congress  to 
act  at  all,  irrespective  of  time  or  place,  and 
such  as  are  operative  only  'throughout  the 
United  States'  or  among  the  several  states." 
In  the  enforcement  of  this  suggestion  it  is 
said  in  one  of  the  opinions  just  delivered: 
"Thus,  when  the  Constitution  declares  that 
'no  bill  of  attainder  or  esc  post  facto  law 
shall  be  passed,'  and  that  'no  title  of  nobil- 
ity shall  be  granted  by  the  United  States,' 
it  goes  to  the  competency  of  Congress  to 
pass  a  bill  of  that  description."  I  cannot 
accept  this  reasoning  as  consistent  with  the 
Constitution  or  with  sound  rules  of  inter- 
pretation. The  express  prohibition  upon  the 
passage  by  Congress  of  bills  of  attainder,  or 
of  ex  post  facto  laws,  or  the  granting  of 
titles  of  nobility,  goes  no  more  directly  to 
the  root  of  the  power  of  Congress  than  does 
jg  the  express  prohibition  against  the  imposi- 
•  tion  by  Congress  of  any'duty,  impost,  or  ex- 
cise that  is  not  uniform  throughout  the 
United  States.  The  opposite  theory,  I  take 
leave  to  say,  is  quite  as  extraordinary  ad 
that  which  assumes  that  Congress  may  ex- 
ercise powers  outside  of  the  Constitution,  and 
may,  in  its  discretion,  legislate  that  instru- 
ment into  or  out  of  a  domestic  territory  of 
the  United  States. 

In  the  opinion  to  which  I  have  referred  it 
is  suggested  that  conditions  may  arise  when 
the  annexation  of  distant  possessions  may  be 
desirable.  "If,"  says  that  opinion,  "those 
possessions  are  inhabited  by  alien  races,  dif- 
fering from  us  in  religion,  customs,  laws, 
methods  of  taxation,  and  modes  of  thought, 
the  administration  of  government  and  jus- 
tice, according  to  Anglo-Saxon  principles, 
may  for  a  time  be  impossible;  and  the  ques- 
tion at  once  arises  whether  large  concessions 
ought  not  to  be  made  for  a  time,  that  ulti- 
mately our  own  theories  may  be  carried  out, 
and  the  blessings  of  a  free  government  under 
the  Constitution  extended  to  them.  We  de- 
cline to  bold  that  there  is  anything  in  the 
Constitution  to  forbid  such  action."  In  my 
judgment,  the  Constitution  does  not  sustain 
any  such  theory  of  our  governmental  system. 
Whether  a  particular  race  will  or  will  not 
assimilate  with  our  people,  and  whether 
they  can  or  cannot  with,  safety  to  our  insti- 


tutions be  brought  within  the  operation  of 
the  Constitution,  is  a  matter  to  be  thought 
of  when  it  is  proposed  to  acquire  their 
territory  by  treaty.  A  mistake  in  the  ac- 
quisition of  territory,  although  such  acqui- 
sition seemed  at  the  time  to  be  necessary, 
cannot  be  made  the  ground  for  violating  the 
Constitution  or  refusing  to  give  full  effect 
to  its  provisions.  The  Constitution  is  not 
to  be  obeyed  or  disobeyed  as  the  circumstan- 
ces of  a  particular  crisis  in  our  history  may 
suggest  the  one  or  the  other  course  to  be 
pursued.  The  People  have  decreed  that  it 
shall  be  the  supreme  law  of  the  land  at  all 
times.  When  the  acquisition  of  territory 
becomes  complete,  by  cession,  the  Constitu- 
tion necessarily  becomes  the  supreme  law  of 
such  new  territory,  and  no  power  exists  in 
any  department  of  the  government  to  make 
"concessions"  that  are  inconsistent  with  its 
provisions.  The  authority  to  make  such 
concessions  implies  the  existence  in  Congressn 
of  power  to  declare  that  constitutional  pro-§ 
visions  may  be  ignored  under  special  or*em-* 
barrassing  circumstances.  No  such  dispens- 
ing power  exists  in  any  branch  of  our  gov- 
ernment. The  Constitution  is  supreme  over 
every  foot  of  territory,  wherever  situated, 
under  the  jurisdiction  of  the  United  States, 
and  its  full  operation  cannot  be  stayed  by 
any  branch  of  the  government  in  order  to 
meet  what  some  may  suppose  to  be  extra- 
ordinary emergencies.  If  the  Constitution 
is  in  force  in  any  territory,  it  is  in  force 
there  for  every  purpose  embraced  by  the  ob- 
jects for  which  the  government  was  or- 
dained. Its  authority  cannot  be  displaced 
by  concessions,  even  if  it  be  true,  as  asserted 
in  argument  in  some  of  these  cases,  that  if 
the  tariff  act  took  effect  in  the  Philippines 
of  its  own  force,  the  inhabitants  of  Manda- 
nao,  who  live  on  imported  rice,  would  starve, 
because  the  import  duty  is  many  fold  more 
than  the  ordinary  cost  of  the  grain  to  them. 
The  meaning  of  the  Constitution  cannot  de- 
pend upon  accidental  circumstances  arising 
out  of  the  products  of  other  countries  or  of 
this  country.  We  cannot  violate  the  Con- 
stitution in  order  to  serve  particular  inter- 
ests in  our  own  or  in  foreign  lands.  Even 
this  court,  with  its  tremendous  power,  must 
heed  the  mandate  of  the  Constitution.  No 
one  in  official  station,  to  whatever  depart- 
ment of  the  government  he  belongs,  can  dis- 
obey its  commands  without  violating  the  ob- 
ligation of  the  oath  he  has  taken.  By 
whomsoever  and  wherever  power  is  exercised 
in  the  name  and  under  the  authority  of  the 
United  States,  or  of  any  branch  of  its  gov- 
ernment, the  validity  or  invalidity  of  that 
which  ie  done  must  be  determined  by  the 
Constitution. 

In  De  Lima  r.  BidweU,  just  decided,  181 
U.  S.  — ,  ante,  743,  21  Sup.  Ct  Rep.  743, 
we  have  held  that,  upon  the  ratification  of 
the  treaty  with  Spain,  Porto  Rico  ceased  to 
be  a  foreign  country  and  became  a  domestic 
territory  of  the  United  States.  We  have 
said  in  that  case  that  from  1803  to  the  pres- 
ent time  there  was  not  a  shred  of  authority, 
except  a  dictum  in  one  case,  "for  holding 
that  a  district  ceded  to  and  in  possession  of 
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the  United  States  remains  for  any  purpose 
a  foreign  territory;"  that  territory  so  ac- 
quired cannot  be  "domestic  for  one  purpose 
and  foreign  for  another;"  and  that  any 
judgment  to  the  contrary  would  be  "pure 
judicial  legislation,"  for  which  there  was  no 
g  warrant  in  the  Constitution  or  in  the  pow- 
m  era  conferred  upon  this  court.   Although,  as 

•  we  have  just  decided,  *Porto  Rico  ceased, 
after  the  ratification  of  the  treaty  with 
Spain,  to  be  a  foreign  country  within  the 
meaning  of  the  tariff  act,  and  became  a  do- 
mestic country, — "a  territory  of  the  United 
States," — it  is  said  that  if  Congress  so  wills 
it  may  be  controlled  and  governed  outside 
of  the  Constitution  and  by  the  exertion  of 
the  powers  which  other  nations  have  been 
accustomed  to  exercise  with  respect  to  terri- 
tories acquired  by  them;  in  other  words,  we 
may  solve  the  question  of  the  power  of  Con- 
gress under  the  Constitution  by  referring  to 
the  powers  that  may  be  exercised  by  other 
nations.  I  cannot  assent  to  this  view.  I 
reject  altogether  the  theory  that  Congress, 
in  its  discretion,  can  exclude  the  Constitu- 
tion from  a  domestic  territory  of  the  United 
States,  acquired,  and  which  could  only  have 
been  acquired,  in  virtue  of  the  Constitution. 
I  cannot  agree  that  it  is  a  domestic  terri- 
tory of  the  United  States  for  the  purpose  of 
preventing  the  application  of  the  tariff  act 
imposing  duties  upon  imports  from  foreign 
countries,  but  not  a  part  of  the  United 
States  for  the  purpose  of  enforcing  the  con- 
stitutional requirement  that  all  duties,  im- 
posts, and  excises  imposed  by  Congress 
"shall  be  uniform  throughout  the  United 
States."  How  Porto  Rico  can  be  a  domestic 
territory  of  the  United  States,  as  distinctly 
held  in  De  Lima  v.  Bidwell,  and  yet,  as  is 
now  held,  not  embraced  by  the  words 
"throughout  the  United  States,"  is  more 
than  I  can  understand. 

We  heard  much  in  argument  about  the 
"expanding  future  of  our  country."  It  was 
said  that  the  United  States  is  to  become 
what  is  called  a  "world  power;"  and  that  if 
this  government  intends  to  keep  abreast  of 
the  times  and  be  equal  to  the  great  destiny 
that  awaits  the  American  people,  it  must  be 
allowed  to  exert  all  the  power  that  other  na- 
tions are  accustomed  to  exercise.  My  an- 
swer is,  that  the  fathers  never  intended  that 
the  authority  and  influence  of  this  nation 
should  be  exerted  otherwise  than  in  accord- 
ance with  the  Constitution.  If  our  govern- 
ment needs  more  power  than  is  conferred 
upon  it  by  the  Constitution,  that  instrument 
provides  the  mode  in  which  it  may  be 
amended  and  additional  power  thereby  ob- 
tained. The  People  of  the  United  States 
i~  who  ordained  the  Constitution  never  sup- 
n  posed  that  a  change  could  be  made  in  our 

*  system  of*government  by  mere  judicial  inter- 
pretation. They  never  contemplated  any 
such  juggling  with  the  words  of  the  Consti- 
tution as  would  authorize  the  courts  to  hold 
that  the  words  "throughout  the  United 
States,"  in  the  taxing  clause  of  the  Consti- 
tution, do  not  embrace  a  domestic  "territory 
of  the  ('tiiteu  States"  having  a  civil  govern- 
ment established  by  the  authority  of  the 


United  States.  This  is  a  distinction  which 
I  am  unable  to  make,  and  which  I  do  not 
think  ought  to  be  made  when  we  are  endeav- 
oring to  ascertain  the  meaning  of  a  great  in- 
strument of  government. 

There  are  other  matters  to  which  I  desire 
to  refer.  In  one  of  the  opinions  just  deliv- 
ered the  case  of  Neely  v.  Benkel,  180  U.  S. 
119,  ante,  302,  21  Sup.  Ct  Rep.  302,  is  cited 
in  support  of  the  proposition  that  the  provi- 
sion of  the  Foraker  act  here  involved  was 
consistent  with  the  Constitution.  If  the 
contrary  had  not  been  asserted  I  should  hare 
said  that  the  judgment  in  that  case  did  not 
have  the  slightest  bearing  on  the  question 
before  us.  The  only  inquiry  there  was 
whether  Cuba  was  a  foreign  country  or  ter- 
ritory within  the  meaning,  not  of  the  tariff 
act,  but  of  the  act  of  June  6th,  1900  (31 
Stat  at  L.  656,  chap.  793).  We  held  that 
it  was  a  foreign  country.  We  could  not 
have  held  otherwise,  because  the  United 
States,  when  recognizing  the  existence  of 
war  between  this  country  and  Spain,  dis- 
claimed "any  disposition  or  intention  to  ex- 
ercise sovereignty,  jurisdiction,  or  control 
over  said  island  except  for  the  pacification 
thereof,"  and  asserted  "its  determination, 
when  that  is  accomplished,  to  leave  the  gov- 
ernment and  control  of  the  island  to  its  peo- 
ple." We  said :  "While  by  the  act  of  April 
25th,  1898,  declaring  war  between  this  coun- 
try and  Spain,  the  President  was  directed  and 
empowered  to  use  our  entire  land  and  naval 
forces,  as  well  as  the  militia  of  the  several 
states,  to  such  extent  as  was  necessary  to 
carry  such  act  into  effect,  that  authorization 
was  not  for  the  purpose  of  making  Cuba  an 
integral  part  of  the  United  States,  but  only 
for  the  purpose  of  compelling  the  relinquish- 
ment by  Spain  of  its  authority  and  govern- 
ment in  that  island  and  the  withdrawal  of 
its  forces  from  Cuba  and  Cuban  waters. 
The  legislative  and  executive  branches  of  the 
government,  by  the  joint  resolution  of  April » 
20th,  1898,  expressly  disclaimed  any  purpose  S§ 
to  exercise  sovereignty*  jurisdiction,  or  con-* 
trol  over  Cuba  'except  for  the  pacification 
thereof,'  and  asserted  the  determination  of 
the  United  States,  that  object  being  accom- 
plished, to  leave  the  government  and  control 
of  Cuba  to  its  own  people.  All  that  has 
been  done  in  relation  to  Cuba  has  had  that 
end  in  view,  and,  so  far  as  the  court  is  in- 
formed by  the  public  history  of  the  relations 
of  this  country  with  that  island,  nothing  has 
been  done  inconsistent  with  the  declared  ob- 
ject of  the  war  with  Spain.  Cuba  is  none  the 
less  foreign  territory,  within  the  meaning  of 
the  act  of  Congress,  because  it  is  under  a 
military  governor  appointed  by  and  repre- 
senting the  President  in  the  work  of  assist- 
ing the  inhabitants  of  that  island  to  estab- 
lish a  government  of  their  own,  under  which, 
as  a  free  and  independent  people,  they  may 
control  their  own  affairs  without  interfer- 
ence by  other  nations.  The  occupancy  of  the 
island  by  troops  of  the  United  States  was 
the  necessary  result  of  the  war.  That  result 
could  not  have  been  avoided  by  the  United 
States  consistently  with  the  principles  of  in- 
ternational law  or  with  its  obligations  to  the 
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people  of  Cuba,  It  is  true  that  as  between 
Spain  and  the  United  States, — indeed,  as 
between  the  United  States  and  all  foreign 
nations, — Cuba,  upon  the  cessation  of  hos- 
tilities with  Spain  and  after  the  treaty  of 
Paris,  was  to  be  treated  as  if  it  were  con- 
quered territory.  But  as  between  the 
United  States  and  Cuba,  that  island  is  ter- 
ritory held  in  trust  for  the  inhabitants  of 
Cuba  to  whom  it  rightfully  belongs,  and  to 
whose  exclusive  control  it  will  be  surrendered 
when  a  stable  government  shall  have  been  es- 
tablished by  their  voluntary  action."  In 
answer  to  the  suggestion  that,  under  the 
modes  of  trial  there  adopted,  Neely,  if  taken 
to  Cuba,  would  be  denied  the  rights,  privi- 
leges, and  immunities  accorded  by  our  Con- 
stitution to  persons  charged  with  crime 
against  the  United  States,  we  said  that  the 
constitutional  provisions  referred  to  "have 
no  relation  to  crimes  committed  without  the 
jurisdiction  of  the  United  States  against 
the  laws  of  a  foreign  country."  What  use 
can  be  made  of  that  case  in  order  to  prove 
that  the  Constitution  is  not  in  force  in  a  ter- 
ritory of  the  United  States  acquired  by 
treaty,  except  as  Congress  may  provide,  is 

•  more  than  I  can  perceive. 

N    There  is  still  another  view  taken  of  this 

*  ease.  Conceding  *that  the  national  govern- 
ment is  one  of  enumerated  powers,  to  be  ex- 
erted only  for  the  limited  objects  denned  in 
the  Constitution,  and  that  Congress  has  no 
power,  except  as  given  by  that  instrument 
either  expressly  or  by  necessary  implication, 
it  is  yet  said  that  a  new  territory,  acquired 
by  treaty  or  conquest,  cannot  become  incor- 
porated into  the  United  States  without  the 
consent  of  Congress.  What  is  meant  by 
such  incorporation  we  are  not  fully  in- 
formed, nor  are  we  instructed  as  to  the  pre- 
cise mode  in  which  it  is  to  be  accomplished. 
Of  course,  no  territory  can  become  a  state  in 
virtue  of  a  treaty  or  without  the  consent  of 
the  legislative  branch  of  the  government;  for 
only  Congress  is  given  power  by  the  Consti- 
tution to  admit  new  states.  But  it  is  an  en- 
tirely different  question  whether  a  domestic 
"territory  of  the  United  States,"  having  an 
organized  civil  government  established  by 
Congress,  is  not,  for  all  purposes  of  govern- 
ment by  the  nation,  under  the  complete  ju- 
risdiction of  the  United  States,  and  therefore 
a  part  of,  and  incorporated  into,  the  United 
States,  subject  to  all  the  authority  which 
the  national  government  may  exert  over  any 
territory  or  people.  If  Porto  Rico,  although 
a  territory  of  the  United  States,  may  be 
treated  as  if  it  were  not  a  part  of  the  United 
States,  then  New  Mexico  and  Arizona  may 
be  treated  as  not  parts  of  the  United  States, 
and  subject  to  such  legislation  as  Congress 
may  choose  to  enact  without  any  reference 
to  the  restrictions  imposed  by  the  Constitu- 
tion. The  admission  that  no  power  can  be 
exercised  under  and  by  authority  of  the 
United  States  except  in  accordance  with  the 
Constitution  is  of  no  practical  value  what- 
ever to  constitutional  liberty,  if,  as  soon  as 
the  admission  is  made, — as  quickly  as  the 
words  expressing  the  thought  can  be  uttered, 
—-the  Constitution  is  so  liberally  inter- 


preted as  to  produce  the  same  results  as 
those  which  flow  from  the  theory  that  Con- 
gress may  go  outside  of  the  Constitution  is 
dealing  with  newly  acquired  territories,  and 
give  them  the  benefit  of  that  instrument 
only  when  and  as  it  shall  direct. 

Can  it  for  a  moment  be  doubted  that  the 
addition  of  Porto  Rico  to  the  territory  of 
the  United  States  in  virtue  of  the  treaty 
with  Spain  has  been  recognized  by  direct  ac-e 
tion  upon  the  part  of  Congress?   Has  it  not  J 
legislated  in  recognition  of  that  treaty,* and* 
appropriated  the  money  which  it  required 
this  country  to  pay! 

If,  by  virtue  of  the  ratification  of  the 
treaty  with  Spain,  and  the  appropriation  of 
the  amount  which  that  treaty  required  this 
country  to  pay,  Porto  Rico  could  not  become 
a  part  of  the  United  States  so  as  to  be  em- 
braced by  the  words  "throughout  the  United 
States,"  did  it  not  become  "incorporated" 
into  the  United  States  when  Congress  passed 
the  Foraker  act!  31  Stat,  at  L.  77,  chap. 
191.  What  did  that  act  dot  It  provided  a 
civil  government  for  Porto  Rico,  with  legis- 
lative, executive,  and  judicial  departments; 
also,  for  the  appointment  by  the  President, 
by  and  with  the  advice  and  consent  of  the 
Senate  of  the  United  States,  of  a  "governor, 
secretary,  attorney  general,  treasurer,  audi- 
tor, commissioner  of  the  interior,  and  a  com- 
missioner of  education."  {§  17-25.  It  pro- 
vided for  an  executive  council,  the  members 
of  which  should  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of 
the  Senate.  §  18.  The  governor  was  re- 
quired to  report  all  transactions  of  the  gov- 
ernment in  Porto  Rico  to  the  President  of 
the  United  States.  §  17.  Provision  was 
made  for  the  coins  of  the  United  States  to 
take  the  place  of  Porto  Rican  coins.  §11. 
All  laws  enacted  by  the  Porto  Rican  legisla- 
tive assembly  were  required  to  be  reported 
to  the  Congress  of  the  United  States,  which 
reserved  the  power  and  authority  to  amend 
the  same.  §  31.  But  that  was  not  alL 
Except  as  otherwise  provided,  and  except  al- 
so the  internal  revenue  laws,  the  statutory 
laws  of  the  United  States,  not  locally  inap- 
plicable, are  to  have  the  same  force  and  ef- 
fect in  Porto  Rico  as  in  the  United  States. 
S  14.  A  judicial  department  was  established 
in  Porto  Rico,  with  a  judge  to  be  appointed 
by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  §  33.  The  court  so 
established  was  to  be  known  as  the  district 
court  of  the  United  States  for  Porto  Rico, 
from  which  writs  of  error  and  appeals  were 
to  be  allowed  to  this  court.  9  34.  All  judi- 
cial process,  it  was  provided,  "shall  run  in 
the  name  of  the  United  States  of  America, 
:  the  President  of  the  United  States."  | 
16.  And  yet  it  is  said  that  Porto  Rico  was 
not  "incorporated"  by  the  Foraker  act  intog 
the  United  States  so  as  to  be  part  of  then 
United  States  within  tlx* meaning  of  the  con-* 
stitutional  requirement  that  all  duties,  im- 
posts, and  excises  imposed  by  Congress  shall 
be  uniform  "throughout  the  United  States." 

It  would  seem,  according  to  the  theories 
of  some,  that  even  if  Porto  Rico  is  in  and  of 
the  United  States  for  many  important  pur- 
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poses,  it  is  yet  not  a  part  of  this  country 
with  the  privilege  of  protesting  against  s 
rule  of  taxation  which  Congress  is  express- 
ly forbidden  by  the  Constitution  from  adopt- 
ing as  to  any  part  of  the  "United  States." 
And  this  result  comes  from  the  failure  of 
Congress  to  use  the  word  "incorporate"  in 
the  Foraker  act,  although  by  the  same  act 
all  power  exercised  by  the  civil  government 
in  Porto  Rico  is  by  authority  of  the  United 
States,  and  although  this  court  has  been  giv- 
en jurisdiction  by  writ  of  error  or  appeal  to 
re-examine  the  final  judgments  of  the  dis- 
trict court  of  the  United  States  established 
by  Congress  for  that  territory.  Suppose 
Congress  had  passed  this  act:  "Be  %t  en- 
acted by  the  Senate  and  Haute  of  Represen- 
tatives in  Congress  assembled,  That  Porto 
Rioo  be  and  is  hereby  incorporated  into  the 
United  States  as  a  territory,"  would  such  a 
statute  have  enlarged  the  scope  or  effect  of 
the  Foraker  act?  Would  such  a  statute 
have  accomplished  more  than  the  Foraker 
act  has  done?  Indeed,  would  not  such  legis- 
lation have  been  regarded  as  most  extraor- 
dinary aa  well  as  unnecessary? 

I  am  constrained  to  say  that  this  idea  of 
"incorporation"  has  some  occult  meaning 
which  my  mind  does  not  apprehend.  It  is 
enveloped  in  some  mystery  which  I  am  un- 
able to  unravel. 

In  my  opinion  Porto  Rioo  became,  at  least 
after  the  ratification  of  the  treaty  with 
Spain,  a  part  of  and  subject  to  the  jurisdic- 
tion of  the  United  States  in  respect  of  all  its 
territory  and  people,  and  that  Congress 
could  not  thereafter  impose  any  duty,  im- 
post, or  excise  with  respect  to  that  island 
and  its  inhabitants,  which  departed  from  the 
rule  of  uniformity  established  by  the  Consti- 
tution. 


(182  U.  8.  243) 

CARLOS  ARMSTRONG,  Appt^ 
v. 

UNITED  STATES. 

The  decision  In  this  case  follows  that  In  Coo  toy 
v.  United  Statu,  ante,  763. 

[No.  509.] 

Argued  January  8,  9,  10, 11,  1901.  Decided 
May  £7, 1 901. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  sustaining  a  demurrer  to  a  pe- 
tition to  recover  duties  paid  under  protest 
in  Porto  Rioo.  Reversed. 

Statement  by  Mr.  Justice  Brown i 
This  was  a  petition  to  the  court  of  claims 
by  a  British  subject,  to  recover  duties  ex- 
acted by  the  collector  of  the  port  of  San 
Juan,  and  paid  under  protest,  upon  goods, 
wares,  and  merchandise  of  the  growth,  pro- 
duce, or  manufacture  of  the  United  States, 
between  August  12,  1898,  and  December  5, 
1899. 

The  same  demurrer  was  filed  and  the  same 
judgment  was  entered  aa  in  the  preceding 


Itessrs.  Alphonso  Hart,  John  0.  Chancy, 
John  0.  Carlisle,  and  Charles  C.  Leeds  for 
appellant. 

Solicitor  General  Richards  and  Attorney 
General  Griggs  for  appellee.  J 

M 

*  Mr.  Justice  Brown  delivered  the  opinion* 

of  the  court: 

This  case  is  controlled  by  the  case  of  DooU 
ey  v.  United  States  (No.  601),  just  decided, 
181  U.  S.  — ,  ante,  762, 21  Sup.  Ct.  Rep.  762. 
So  far  aa  the  duties  were  exacted  upon  goods 
imported  prior  to  the  ratification  of  the 
treaty  of  April  11,  1899,  they  were  properly 
exacted.  So  far  as  they  were  imposed  upon 
importations  after  that  date  and  prior  to 
December  S,  1899,  plaintiff  is  entitled  to  re- 
cover them  back. 

The  judgment  of  the  Court  of  Claims  is 
therefore  reversed,  and  the  case  remanded  to 
that  court  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


(182  U.  S.  892) 
CHRISTIAN  HUUS,  Appt^ 
v. 

NEW  YORK,  ft  PORTO  RICO  STEAMSHIP 
COMPANY. 

Coastwise  steam  vessel — coasting  trade  with 
Porto  Rioo. 

A  steamship  engaged  In  trade  between  the  ports 
of  Porto  Rico  and  the  port  of  New  York  Is  a 
coastwise  seagoing  vessel  within  the  meaning 
of  V.  8.  Rev.  Stat  I  4401,  and,  when  under 
the  control  and  direction  of  a  pilot  licensed 
ondrr  the  Federal  statute.  Is  exempted  by  I 
4444  from  the  provisions  of  state  pilotage 
laws. 


[No.  61*.] 

Argued  January  11,  H,  1901. 

n,  1901. 


Decided  May 


0 


N  CERTIFICATE  from  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  pre- 
senting questions  as  to  whether  a  vessel  en- 
gaged in  trade  between  Porto  Rico  and  New 
York  is  engaged  in  the  coasting  trade.  An- 
swered in  the  affirmative. 

Statement  by  Mr.  Justice  Brown  i 
This  was  a  libel  filed  in  the  district  court 
for  the  southern  district  of  New  York  to  re- 
cover spoken  pilotage  upon  the  American 
built  steamship  Ponce,  belonging  to  the  de- 
fendant, a  New  York  corporation. 

The  facts  were  that  libellant,  on  June  26, 
1900,  offered  his  service  as  a  Sandy  Hook 
pilot  to  the  master  of  the  Ponce,  then  about 
entering  the  harbor  of  New  York,  her  port 
of  destination,  from  the  port  of  San  Juan, 
in  the  island  of  Porto  Rioo.  Libellant,  who 
was  a  duly  licensed  Sandy  Hook  pilot,  was 
the  first  and  only  one  to  offer  his  services. 
These  services  were  declined  by  the  master 
of  the  vessel,  who  was  himself  a  licensed 

£ilot  for  the  harbor  of  New  York  under  the 
lw*  of  the  United  States.    The  steamship 
at  tht  time  duly  enrolled  and  licensed 
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for  the  coasting  trade  under  the  laws  of  the 
United  States,  and  was  engaged  in  trade  be- 
tween Porto  Rico  and  New  York.  The  libel 
was  dismissed  by  the  district  court  (105 
Fed.  74),  an  appeal  taken  to  the  circuit 
court  of  appeals,  which  certified  to  this  court 
the  following  questions  of  law,  concerning 
which  it  desired  instructions: 

"1.  Since  the  proclamation  of  the  treaty 
of  peace  between  the  United  States  and  the 
(Kingdom  of  Spain,  and  the  passage  of  the 
j  act  of  Congress  entitled  'An  Act  Temporar- 
ily to  ProvidewRevenues  and  a  Civil  Govern- 
ment for  Porto  Rico,  and  for  Other  Pur- 
poses' (approved  April  12;  1900),  do  Porto 
Kiean  ports  remain  foreign  ports  in  the 
sense  in  which  those  words  are  used  in  the 
statutes  of  the  state  of  New  York  regulating 
pilotage? 

"2.  Are  vessels  engaged  in  trade  between 
Porto  Rican  ports  and  ports  of  the  United 
States  engaged  in  the  coasting  trade  in  the 
sense  in  which  those  words  are  used  in  the 
statutes  of  the  state  of  New  York  regulating 
pilotage? 

"3.  Are  steam  vessels  engaged  in  trade  be- 
tween Porto  Rican  ports  and  ports  of  the 
United  States  coastwise  steam  vessels  in  the 
sense  in  which  those  words  are  used  in  { 
4444  of  the  Revised  Statutes  of  the  United 
States?" 

Mr.  Wm.  Lindsay  for  appellant. 
Messrs.  F.  Kingsbury  Curtis  and  Wm. 

Edmond  Curtis  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Conceding  it  to  be  within  the  power  of 
Congress  to  assume  control  of  and  regulate 
the  whole  system  of  pilotage  as  applied  to  ves- 
sels engaged  in  foieign  or  interstate  com- 
merce, it  has  for  obvious  reasons  left  to  the 
several  states  the  power  to  legislate  upon 
this  subject,  and  to  prescribe  rules  for  the 
licensing  and  government  of  pilots,  the  col- 
lection of  their  fees,  and  such  other  incident- 
al matters  as  the  nature  of  their  services  in 
the  particular  localities  may  require.  The 
power  to  do  this  was  recognized  by  this 
court  in  Cooley  v.  Philadelphia  Port  Ward- 
ens. 12  How.  299,  13  L.  ed.  996,  though  it 
was  subsequently  said  to  be  subject  to  such 
restrictions  as  Congress  might  see  fit  to  im- 
pose. Spraigue  v.  Thompson,  118  U.  8.  90, 
30  L.  ed.  115,  6  Sup.  Ct  Rep.  988. 

By  Rev.  Stat.  §  4235,  it  is  expressly  en- 
acted that  "until  further  provision  is  made 
by  Congress  all  pilots  in  the  bays,  inlets,  riv- 
ers, harbors,  and  ports  of  the  United  States 
shall  continue  to  be  regulated  in  conformity 
with  the  existing  laws  of  the  states  respect- 
ively wherein  such  pilots  may  be,"  •subject, 
however,  to  a  prohibition  (5  4237)  against 
"any  discrimination  in  the  rate  of  pilotage 
or  half-pilotage  between  vessels  sailing  be- 
tween the  ports  of  one  state  and  vessels  sail- 
ing between  the  ports  of  different  states,  or 
any  discrimination  against  vessels  propelled 
in  whole  or  in  part  by  steam;"  and  to  a  fur- 
ther restriction  ( 5  4401 )  that  "all  coastwise 
seagoing  vessels   .    .   .   shall  be  subject  to 


the  navigation  laws  of  the  United  States, 
.  .  .  and  every  coastwise  seagoing  steam 
vessel  subject  to  the  navigation  laws  of  the 
United  States,  and  to  the  rules  and  regula- 
tions aforesaid,  not  sailing  under  register, 
shall,  when  under  way,  except  on  the  high 
seas,  be  under  the  control  and  direction  of 
pilots  licensed  by  the  inspectors  of  steam- 
boats." To  further  effectuate  its  control 
over  coastwise  seagoing  vessels  it  is  provided 
by  i  4444  that  "no  state  or  municipal  gov- 
ernment shall  impose  upon  pilots  of  steam 
vessels  any  obligation  to  procure  a  state  or 
other  license  in  addition  to  that  issued  by 
the  United  States.  .  .  .  Nor  shall  any 
pilot  charges  be  levied  by  any  such  authority 
upon  any  steamer  piloted  as  provided  by 
this  title,"  .  .  .  although  nothing  in 
this  title  shall  be  construed  to  annul  or  af- 
fect any  regulation  established  by  the  laws 
of  any  state  requiring  vessels  entering  or 
leaving  a  port  in  any  such  state,  other  than 
coastwise  steam  vessels,  to  take  a  pilot  duly 
licensed  or  authorized  by  the  laws  of  such 
state,  or  of  a  state  situated  upon  the  waters 
of  such  state." 

The  general  object  of  these  provisions 
seems  to  betolicensepilotsuponsteam vessels 
engaged  in  the  coastwise  or  interior  com- 
merce of  the  country,  and,  at  the  same  time, 
to  leave  to  the  states  the  regulation  of  pilots 
upon  all  vessels  engaged  in  foreign  com- 
merce. 

This  view  was  evidently  accepted  by  the 
legislature  of  New  York,  which,  in  §  2119  of 
the  consolidated  act  of  1882,  declares  that 
"no  master  of  any  vessel  navigated  under  a 
coasting  license  and  employed  in  the  coast- 
ing trade  by  way  of  Sandy  Hook  shall  be  re- 
quired to  employ  a  licensed  pilot  when  en- 
tering or  departing  from  the  harbor  of  New 
York;"  but  reserving  its  own  control  of  ves- 
sels engaged  in  the  foreign  trade  by  enact- is 
ing  further  in  the  same  section  that  "all  mas- 
ters  of  •foreign  vessels  and  vessels  from  a* 
foreign  port,  and  all  vessels  sailing  under 
register  bound  to  or  from  the  port  of  New 
York  by  the  way  of  Sandy  Hook,  shall  take 
a  licensed  pilot,  or,  in  case  of  refusing  to 
take  such  pilot,  shall  himself,  owners  or  con- 
signees, pay  the  said  pilotage  as  if  one  had 
been  employed,  and  such  pilotage  shall  be 
paid  to  the  pilot  first  speaking  or  offering 
his  services  as  pilot  to  such  vessel,"  with  a 
final  proviso  that  "this  section  shall  not  ap- 
ply to  vessels  propelled  wholly  or  in  part  by 
steam,  owned  or  belonging  to  citizens  of  the 
United  States,  and  licensed  and  engaged  in 
the  coasting  trade." 

As  the  statement  of  facts  connected  with 
the  question  certified  show  that  the  Ponce 
was  an  American-built  steamship,  sailing 
from  New  York,  belonging  to  a  New  York 
corporation,  enrolled  and  licensed  for  the 
coasting  trade,  navigated  by  a  master  duly 
licensed  to  act  as  pilot  in  the  bay  and  har- 
bor of  New  York,  under  the  laws  of  the  Unit- 
ed States,  and  was  engaged  in  trade  between 
the  island  of  Porto  Rico  and  the  port  of  New 
York,  the  only  question  remaining  to  be  con- 
sidered is  whether  she  was  a  coast  mine  seago- 
ing steam  vessel  under  Rev.  Stat  i  4401,  and 
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actually  employed  in  the  coasting  trade  by 
way  of  Sandy  Hook  under  I  2119  of  the  New 
York  consolidation  act. 

Under  the  commercial  and  navigation 
laws  of  the  United  States  merchant  vessels 
are  divisible  into  two  classes:  First,  ves- 
sels registered  pursuant  to  Rev.  Stat.  I 
4131.  These  must  be  wholly  owned,  com- 
manded, and  officered  by  citizens  of  the  Unit- 
ed States,  and  are  alone  entitled  to  engage 
in  foreign  trade;  and,  second,  vessels  en- 
rolled and  licensed  for  the  coasting  trade  or 
fisheries.  Rev.  Stat.  {4311.  These  may  not 
engage  in  foreign  trade  under  penalty  of 
forfeiture.  I  4337.  This  class  of  vessels  is 
also  engaged  in  navigation  upon  the  Great 
Lakes  and  the  interior  waters  of  the  coun- 
try— in  other  words,  they  are  engaged  in  do- 
mestic instead  of  foreign  trade. 

The  words  "coasting  trade,"  as  distin- 
guishing this  class  of  vessels,  seem  to  have 
cs  been  selected  because  at  that  time  all  the  do- 
gmeatic  commerce  of  the  country  was  either 
•  interior  *  commerce  or  coastwise,  between 
ports  upon  the  Atlantic  or  Pacific  coasts,  or 
upon  islands  so  near  thereto,  and  belonging 
to  the  several  states,  as  properly  to  consti- 
tute a  part  of  the  coast.  Strictly  speaking, 
Porto  Rico  is  not  such  an  island,  as  it  is  not 
only  situated  some  hundreds  of  miles  from 
the  nearest  port  on  the  Atlantic  coast,  but 
had  never  belonged  to  the  United  States,  or 
any  of  the  states  composing  the  Union.  At 
the  same  time,  trade  with  that  island  is 
properly  a  part  of  the  domestic  trade  of  the 
country  since  the  treaty  of  annexation,  and 
is  so  recognized  by  the  Porto  Rican  or  For- 
aker  act.  By  §  9  the  commissioner  of  navi- 
gation is  required  to  "make  such  regulations 
.  .  .  as  he  may  deem  expedient  for  the 
nationalization  of  all  vessels  owned  by  the 
inhabitants  of  Porto  Rico  on  April  11,  1899, 
.  .  .  and  for  the  admission  of  the  same  to 
all  the  benefits  of  the  coasting  trade  of  the 
United  States;  and  the  coasting  trade  be- 
tween Porto  Rico  and  the  United  States 
•hall  be  regulated  in  accordance  with  the 

Kovisions  of  law  applicable  to  such  trade 
tween  any  two  great  coasting  districts  of 
the  United  States. '  By  this  act  it  was  evi- 
dently intended,  not  only  to  nationalize  all 
Porto  Rican  vessels  as  vessels  of  the  United 
States,  and  to  admit  them  to  the  benefits  of 
their  coasting  trade,  but  to  place  Porto  Rico 
substantially  upon  the  coast  of  the  United 
States,  and  vessels  engaged  in  trade  between 
that  island  and  the  continent,  as  engaged 
ia  the  coasting  trade.  This  was  the  view 


taken  by  the  executive  officers  of  the  govern- 
ment in  issuing  an  enrollment  and  license 
to  the  Ponce,  to  be  employed  in  carrying  on 
the  coasting  trade,  instead  of  treating  her  as 
a  vessel  engaged  in  foreign  trade. 

That  the  words  "coasting  trade"  are  not 
intended  to  be  strictly  limited  to  trade  be- 
tween ports  in  adjoining  districts  is  also 
evident  from  Rev.  Stat.  4358,  wherein  it  is 
enacted  that  "the  coasting  trade  between  the 
territory  ceded  to  the  United  States  by  the 
Emperor  of  Russia,  and  any  other  portion 
of  the  United  States,  shall  be  regulated  in 
accordance  with  the  provisions  of  law  applic- 
able to  such  trade  between  any  two  great 
districts."  These  great  districts  were,  for 
the  more  convenient  regulation  of  the  coast- 
ing trade,  divided  by  the  act  of  March  2,jr 
1819  (3  Stat,  at  L.  492,  chap.  48),  as  amend-n 
ed  by  act  of  May  7,  1822*(3  Stat,  at  L.  084,* 
chap.  62,  Rev.  Stat  {  4348),  as  follows: 
"The  first  to  include  all  the  collection  dis- 
tricts on  the  seacoast  and  navigable  rivers 
between  the  eastern  limits  of  the  United 
Slates  and  the  southern  limits  of  Georgia; 
the  second  to  include  all  the  collection  dis- 
tricts on  the  seacoast  and  navigable  rivers 
between  the  river  Perdido  and  the  Rio 
Grande;  and  the  third  to  include  all  the  col- 
lection districts  on  the  seacoast  and  naviga- 
ble rivers  between  the  southern  limits  of 
Georgia  and  the  river  Perdido."  A  provi- 
sion similar  to  that  for  the  admission  of  the 
territory  of  Alaska  was  also  adopted  in  the 
act  to  provide  a  government  for  the  territory 
of  Hawaii  (31  Stat,  at  L.  141,  J  98),  which 
provides  that  all  vessels  carrying  Hawaiian 
registers  on  August  12,  1898,  and  owned  by 
citizens  of  the  United  States  or  citizens  of 
Hawaii,  "shall  be  entitled  to  be  registered  as 
American  vessels,  .  .  .  and  the  coasting 
trade  between  the  islands  aforesaid  and  any 
other  portion  of  the  United  States  shall  be 
regulated  in  accordance  with  the  provisions 
of  law  applicable  to  such  trade  between  any 
two  great  coasting  districts." 

This  use  of  the  words  "coasting  trade"  in- 
dicates very  clearly  that  the  words  were  in- 
tended to  include  the  domestic  trade  of  the 
United  States  upon  other  than  interior 
waters.  The  district  court  was  correct  in 
holding  that  the  Ponce  was  engaged  in  the 
coasting  trade,  and  that  the  New  York  pilot- 
age laws  did  not  apply  to  her. 

The  second  and  third  question*  are  then- 
fore  answered  in  the  affirmative.  An  an- 
swer to  the  first  question  becomes  unneces- 
sary. 
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(181  U.  S.  610) 
AMERICAN    SUGAR  REFINING 
PANY,  Petitioner, 
v. 

UNITED  STATES. 
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Oct.  Term, 


COM- 


Duty  on  sugars — grade  improved  by  drain- 
aye — assessment  on  improved  grade. 

Sugar  imported  from  Brazil,  which  has  dimin- 
ished la  weight  by  a  decrease  of  moisture, 
but  improved  In  quality  thereby,  so  that  the 
quantity  received  here  Is  worth  as  much  as 
the  original  quantity  shipped  In  Brazil,  may 
be  appraised  for  duties  according  to  the  grade 
of  the  sugar  as  It  Is  received  here.  Instead  of 
its  grade  as  It  was  shipped  from  Brazil,  under 
the  customs  administrative  act  1890,  I  10, 
providing  for  duty  upon  imported  mer- 
chandise assessed  upon  the  market  value  In 
the  markets  of  the  country  from  whence  im- 
ported and  In  the  condition  In  which  It  was 
bought  and  sold  for  exportation,  since  the 
article  upon  which  duty  must  be  laid  Is  that 
which  Is  "Imported." 

[Nob.  225  and  230.] 


Argued  April  12,  1901. 

1901. 


Decided  May  20, 


ON  WRITS  OF  CERTIORARI  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  to  review  a  decision 
affirming  an  appraisement  of  imported  sug- 
ars. Affirmed. 

See  same  case  below,  40  C.  C.  A.  84,  99 
Fed.  710. 
The  facts  are  stated  in  the  opinion. 
Messrs.  H.  B.  Closson  and  John  B.  Par- 
tons  for  petitioner. 

Assistant  Attorney  General  Hoyt  and  So- 
licitor General  Richards  for  respondent. 

Mr.  Justice  HeKenns  delivered  the  opin- 
ion of  the  court: 

These  two  cases  were  argued  and  submit- 
ted together.  They  involve  the  appraise- 
ment of  certain  sugars  imported  from  Bra- 
zil. The  sugars  were  shipped  "green,"  that 
is,  contained  moisture.  A  certain  per  cent 
of  this  moisture  drained  on  the  voyages,  and 
the  sugars  became  thereby  more  valuable. 
In  other  words,  as  the  sugars  diminished  in 
weight  they  increased  in  value,  being  worth 
as  much  here  as  the  original  quantity 
shipped  in  Brazil.  This  is  always  true  of 
Brazilian  sugars,  and  is  recognized  by  the 
trade,  and  is  made  a  basis  of  settlement  be- 
tween vendor  and  vendee.  The  "settlement 
test"  was  used  by  the  appraisers  in  ascer- 
taining the  value  of  the  sugars  in  Brazil  in 
the  condition  they  arrived  here.  Mr.  Shar- 
retts,  a  member  of  the  general  board  of  ap- 
praisers, testified  in  No.  236  (and  there  was 
no  opposing  testimony)  as  follows: 

"The  price  paid  for  sugars  of  this  descrip- 
tion from  Brazil  is  a  conditional  one,  the 
etipulation  being  that  they  will  give  a  cer- 
tain price,  with  a  proviso  that  the  decrease 
or  loss  of  weight  in  decreased  moisture  shall 
not  exceed  a  certain  point.  Therefore,  in 
determining  what  the  real  price  to  be  paid 
for  that  sugar  was,  it  was  necessary  to  de- 
•teiuiine  what  the  test  was  in  the  United 


States.  By  an  agreement  between  the  board 
of  general  appraisers  and  the  government  on 
the  one  side  and  the  importers  on  the  other, 
we  accepted  in  all  cases  the  settlement  test 
as  controlling;  that  is,  the  test  upon  which 
the  commercial  transaction  was  made  was 
the  teat  which  we  accepted  as  the  controlling 
one  in  determining  the  quantity  or  percen- 
tage of  sugar  on  which  duty  was  to  be  paid. 
In  this  particular  case  the  board  found  or 
the  board  made  a  return  upon  the  settlement 
test.  On  that  settlement  test  they  made  the 
report  and  found  the  value  to  be  equal  to 
lis.  lid.  per  100  kilos  or  per  ton,  the  equiva- 
lent for  this  sugar  of  the  same  test  as  that 
which  arrived  in  the  United  States,  in  the 
country  of  exportation.  In  other  words, 
they  held  that  the  diminished  quantity  of 
sugar  arriving  in  the  United  States  was 
worth  just  as  much  as  they  paid  for  the 
original  quantity  as  shipped  from  Brazil. 
We  therefore  found  it  on  the  basis  of  the  set- 
tlement test  to  be  11*.  lid." 

Duties  were  levied  by  the  collector  upon 
the  increased  valuation  of  the  sugars.  The 
importers  protested,  claiming  that  the  duties 
were  illegally  exacted.  The  action  of  the 
collector  was  affirmed  by  the  board  of  gen- 
eral appraisers,  and  successively  by  the  cir- 
cuit court  and  the  circuit  court  of  appeals. 
The  cases  were  then  brought  here. 

Under  §  182>/,  of  the  tariff  act  of  1804  the 
rate  of  duty  was  fixed  at  40  per  cent;  bat 
upon  what  valuation  T  Counsel  for  petition- 
er says: 

"In  each  of  these  importations  the  ap- 
praiser ascertained  that  the  market  value  of 
the  sugar  when  shipped  was  a  certain 
amount  per  hundredweight.  To  this  valu- 
ation, in  each  case,  he  made  an  addition  of  a  a 
certain  further  amount  per  hundredweight  8 
•to  represent  a  supposed  increase  of  its  value* 
during  the  voyage  owing  to  drainage.  Duty 
was  accordingly  assessed  at  40  per  cent,  not 
of  the  value  of  the  sugar  per  hundredweight 
'at  the  time  of  the  exportation  to  the  United 
States,'  'on  the  day  of  actual  shipment,'  and 
'in  the  condition  in  which  such  merchandise 
is  there  bought  and  sold  for  exportation  to 
tho  United  States,'  but  at  40  per  cent  of  it* 
greater  value  per  hundredweight  in  its  con- 
dition when  landed." 

It  is  apparent  that  the  increase  in  value 
offsets  the  decrease  in  weight, — that  is,  the 
total  value  of  the  invoice  was  not  increased. 
Where,  then,  was  there  injury  to  petitioner  f 
The  claim  is  that  duties  should  have  been 
levied  according  to  the  condition  in  which 
the  sugars  had  been  bought  in  Brazil,  but 
the  claim  ignores  one  element  of  that  condi- 
tion,— the  very  element  which  made  the  con- 
dition,— and  ignoring  it  the  claim  is  at- 
tempted to  be  justified  by  }  19  of  the  customs 
administrative  act  of  1890.  The  section  pro- 
vides as  follows: 

"That  whenever  imported  merchandise  is 
subject  to  an  ad  valorem  rate  of  duty,  or  to 
a  duty  based  upon  or  regulated  in  any  man- 
ner by  the  value  thereof,  the  duty  shall  be 
assessed  upon  the  actual  market  value  or 
wholesale  price  of  such  merchandise  as 
bought  and  sold  in  usual  wholesale  quanti- 
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ties,  at  the  time  of  exportation  to  the  United 
States,  in  the  principal  markets  of  the  coun- 
try from  whence  imported,  and  in  the  condi- 
tion in  which  such  merchandise  is  there 
bought  and  sold  for  exportation  to  the 
United  States,  or  consigned  to  the  United 
States  for  sale.  .  .  .  That  the  words 
'value'  or  'actual  market  value,'  whenever 
used  in  this  act  or  in  any  law  relating  to  the 
appraisement  of  imported  merchandise,  shall 
be  construed  to  mean  the  actual  market  val- 
ue or  wholesale  price  as  defined  in  this  sec- 
tion."   [26  Stat,  at  L.  131,  chap.  407.] 

We  do  not  think  the  statute  is  very  ob- 
scure. Passing  by  the  consideration  of  S  23, 
ce  (inserted  in  the  margin)  t,  we  may  say,  as 
g  was  decided  in  ifamott  v.  Brune,  9  How. 
•  610,  13  L.  ed.  282,  and* United  State*  v. 
Southmayd,  9  How.  637,  13  L.  ed.  290,  im- 
ported merchandise  is  that  which  arrives  in 
this  country,  and  it  is  upon  that  duties  are 
to  be  paid.  Those  cases  passed  on  imports 
of  sugars  whch  had  lost  weight  by  drainage 
on  the  voyages.  The  controversy  was  wheth- 
er duties  should  be  levied  upon  the  weight 
of  the  sugars  when  shipped,  or  upon  their 
weight  when  they  arrived,  which  was  less  on 
account  of  drainage  and  waste  to  the  extent 
of  5  per  cent,  than  when  they  were  shipped. 
The  court  sustained  the  latter  view,  saying: 
"The  general  principle  applicable  to  such  a 
case  would  seem  to  be  that  revenue  should 
be  collected  only  from  the  quantity  or  weight 
which  arrives  here.  That  is  what  is  import- 
ed,— for  nothing  is  imported  until  it  comes 
within  the  limits  of  the  port."  The  evidence 
in  those  cases  also  showed  that  the  quality 
of  the  sugars  was  less  on  account  of  the 
drainage.  "Nor  is  his  sugar  improved  in 
quality,"  the  court  said,  "by  the  drainage,  so 
as  to  raise  any  equity  against  him  (the  im- 
porter) by  it/' 

The  evidence  in  the  case  at  bar  is  that  the 
sugars  had  improved  in  quality, — becoming 
a  higher  grade  of  sugar,  and  necessarily,  un- 
der the  principle  of  the  cited  cases,  it  was 
that  grade  which  was  imported.  Why,  then, 
should  they  not  have  paid  duty  according  to 
that  grade  t  It  was  that  grade,  to  use  the 
language  of  Marriott  v.  Brune,  which  went 
"into  the  consumption  of  the  country," — it 
was  that  grade  which  went  "into  competition 
with  our  domestic  manufactures." 

But,  it  is  contended,  that  was  not  their 
condition  when  shipped.  In  one  sense  it 
was  not,  nor  did  the  importers  seek  to  pay 
duty  on  the  sugars  in  the  condition  in  which 
they  were  shipped.  An  element  of  that  con- 
dition escaped,  and  it  was  calculated  that  it 
would  escape,  and  the  price  to  the  importer 
was  to  be  adjusted  by  it.   With  no  decrease 


tSec  23.  "No  allowance  for  damage  to  goods, 
wares,  and  merchandise  Imported  Into  the  Unit- 
ed States  shall  hereafter  be  made  in  the  estima- 
tion and  liquidation  of  duties  thereon.  But  the 
importer  thereof  may,  within  ten  days  after 
entry,  abandon  to  the  United  States  all  or  any 
portion  of  goods,  wares,  and  merchandise  In- 
cluded In  any  Invoice,  and  be  relieved  from  the 
payment  of  the  duties  on  the  portion  so  aban- 
doned, provided  the  portion  so  abandoned  shall 
amount  to  ten  per  centum  or  over  of  the  total 
Talue  or  quantity  of  the  invoice." 


in  the  Talue  of  its  sugars,  petitioner 
claims  a  decrease  of  duties  which  the 
law  fixes  by  value.  The  petitioner  wants 
the  benefit  of  the  weight  of  the  old  condition  * 
and  the  benefit  of  the  quality  of  the  new.  g 
•To  dwell  upon  the  relative  conditions  of* 
the  sugars  is  misleading.  They  are  really 
not  the  same  articles,  and  it  is  upon  the  im- 
ported article  tone  duty  must  be  laid.  This 
is  the  purpose  of  the  statute.  It  is  "such 
merchandise"  which  is  imported  and  which 
is  subject  to  an  ad  valorem  duty  according 
to  its  market  value  from  whence  it  has  come. 
And  the  practical  justness  of  the  rule  is  il- 
lustrated by  this  case.  It  is  true  that  a 
witness  testifying  generally  as  to  drainage 
from  sugar  cargoes  said  "it  (the  drainage) 
might  be  worth  more  and  it  might  not  be 
worth  much."  But  what  it  was  worth  in 
the  present  case  was  not  testified  to.  What- 
ever it  was  worth,  it  was  petitioner's  prop- 
erty, and  whether  it  was  worth  reclamation 
was  for  petitioner  to  judge.  Besides,  the 
ultimate  valuation  of  the  appraisers  is  not 
contested.  Their  authority  is  to  make  it 
As  the  court  of  appeals  said,  "the  legality  of 
the  appraisement  is  questioned,  not  its  accu- 
racy or  its  equity."^  [40  C.  C.  A  80,  B9> 
Fed.  718.]  We  have  no  doubt  about  its  le- 
gality, and  the  judgment*  are  affirmed. 


(182  u.  a.  my 

HOMER  RAMSDELL  TRANSPORTATION" 
COMPANY,  Plff.  in  Err., 
v. 

LA  COMPAQNIE  GENERALE  TRANSAT- 
LANTOQUE. 

Shipping — liability  for  negligence  of  pilot. 

A  shipowner  Is  not  liable  for  Injuries  Inflicted 
exclusively  by  negligence  of  a  pilot  accepted 
by  the  vessel  under  N.  T.  Laws  1882,  chap. 
410,  by  which  the  acceptance  of  such  pilot  la- 
made  compulsory. 

[No.  166.] 

Argued  March  9,  1901.   Decided  May  87, 
1901. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  questions  as  to- 
the  liability  of  the  owner  of  a  foreign  vessel 
for  damages  caused  by  negligence  of  a  com- 
pulsory pilot.   Liability  dented. 

Statement  by  Mr.  Justice  Grayt 
This  was  an  action  at  law,  brought  by  the 
Homer  Ramsdell  Transportation  Company,  a 
corporation  of  New  York,  aginst  the  Com- 
pagnie  Gdnerale  Transatlantique,  a  corpora- 
tion of  the  Republic  of  France,  to  recover 
damages  caused  by  the  defendant's  steam- 
ship, the  Bretagne,  striking  and  injuring 
the  plaintiff's  pier  in  New  York  harbor. 

The  answer  alleged,  among  other  things, 
"that  at  the  time  of  the  said  collision  to*) 
said  steamship  La  Bretagne  was  in  the  com- 
mand, and  her  movements  and  navigations 
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entirely  under  the  orders  and  direction,  of  a 
pilot  duly  licensed  under,  and  compulsorily 
imposed  upon  the  defendant  by,  the  author- 
ity of  the  state  of  New  York;  and  that  the 
regular  officers  and  crew  of  the  said  steam- 
ship in  the  service  of  the  defendant  had  no 
part  in  the  navigation  of  the  said  steamer 
except  to  carry  out  or  execute  the  orders 
of  the  said  pilot,  which  they  did  promptly 
and  efficiently  in  every  particular. 

The  case  was  referred  by  the  circuit  court 
of  the  United  States  for  the  southern  dis- 
trict of  New  York  to  Hon.  William  O. 
Choate,  who  reported  in  favor  of  the  defend- 
ant, and  filed  an  opinion  published  in  63  Fed. 
848.    That  court  gave  judgment  on  his  re- 
port for  the  defendant;  and  the  plaintiff  ap- 
pealed to  the  circuit  court  of  appeals  for  the 
*•  second  circuit,  which  certified  to  this  court, 
•*  together  with  the  pleadings,  the  judgment 
*  of  the  circuit  court,  and  the  report  and  opin- 
ion of  the  referee,  the  following  statement  of 
facts  and  questions  of  law: 

"The  defendant  in  error  is  a  foreign  cor- 
poration owning  and  plying  a  regular  line  of 
steamers  between  Havre  and  New  York.  On 
the  morning  of  December  10,  1892,  one  of  the 
defendant's  steamers,  La  Bretagne,  while 
outward  bound  from  the  port  of  New  York 
to  Havre  by  way  of  Sandy  Hook,  with  cargo 
and  passengers,  struck  the  plaintiff's  pier, 
damaging  it  to  the  amount  of  upwards  of 
913,000.  The  said  vessel,  at  the  time  she 
left  her  pier,  was  in  all  respect*  seaworthy 
and  properly  manned,  equipped,  and  sup- 
plied, ana  her  owner  exercised  due  diligence 
to  make  her  to.  She  had  on  board  a  Sandy 
Hook  pilot,  duly  licensed  under  and  pur- 
suant to  the  laws  of  the  state  of  New  York, 
and  was  navigated  under  his  direction  up 
to  the  time  of  said  collision,  and  all  his  or- 
ders were  promptly  and  efficiently  obeyed  and 
carried  out  by  the  master,  officers,  and  crew 
of  said  steamship.  The  said  collision  and 
the  damage  resulting  therefrom  were  caused 
solely  by  the  negligence  and  want  of  skill 
and  care  on  the  part  of  the  said  pilot,  and 
not  by  any  want  of  skill  or  negligence  on 
the  part  of  the  master,  other  officers,  or 
crew  of  the  said  steamship. 

"Certain  questions  of  law  arise  in  the 
cause  concerning  which  the  court  desires  the 
instructions  of  the  Supreme  Court  for  its 
proper  decision,  and  which  are  as  follows: 

"First  Whether  the  provisions  of  chapter 
467  of  the  Laws  of  New  York  passed  June 
28,  1853,  as  amended  by  chapter  196  of  the 
Laws  of  said  state  passed  April  11,  1854; 
chapter  243  of  the  Laws  of  the  said  state 
passed  April  3,  1857;  chapter  930  of  the 
Laws  of  the  said  state  passed  May  16,  1867, 
and  chapter  548  of  the  Laws  of  said  state 

rassed  May  2,  1870,  and  consolidated  into 
!  2093  to  2123,  inclusive,  of  chapter  410 
of  the  Laws  of  said  state  passed  July  1, 
1882,  impose  compulsory  pilotage  on  foreign 
vessels  inward  and  outward  bound  to  and 
from  the  port  of  New  York  by  way  of  Sandy 
Hook,  in  view  of  the  decisions  of  the  New 
York  court  of  appeals. 

"Second.  Whether  in  an  action  at  common 
law  the  shipowner  is  liable  for  injuries  in- 


flicted exclusively  by  negligence  of  a  pilot 
accepted  by  a  vessel  compulsorily."  ^ 

•  Mr.  Wm.  H.  Harris  for  plaintiff  in  er-* 
ror. 

Mr.  E.  K.  Jones  for  defendant  in  error. 

Mr.  Justice  Gray,  after  stating  the  case, 
delivered  the  opinion  of  the  court: 

The  question  whether  the  statutes  of  the 
state  of  New  York  impose  compulsory  pilot- 
age on  foreign  vessels  inward  and  outward 
bound  to  and  from  the  port  of  New  York  by 
way  of  Sandy  Hook  depends,  as  both  coun- 
sel admit,  upon  the  true  construction  of  the  « 
provisions  which  are  copied  in  the  margin.f  * 
•The  staute  of  1857,  chap  243,  re-enacted  * 
in  the  statute  of  1882,  chap.  410,  S  2119, 
after  providing  how  the  master  of  a  vessel 
sailing  under  a  coasting  license  to  or  from 
the  port  of  New  York  by  the  way  of  Sandy 
Hook,  "desirous  of  piloting  his  own  vessel,"  © 
may  obtain  a  license  for  such  purpose  from  * 
the  eoinmissioners'of  pilots,  provides  that* 
every  master  of  a  foreign  vessel  bound  to  or 
from  the  port  of  New  York  by  the  way  of 
Sandy  Hook  "shall  take  a  licensed  pilot,  or, 
in  case  of  refusal  to  take  such  pilot,  shall 
himself,  owners  or  consignees,  pay  the  said 
pilotage,  as  if  one  had  been  employed,  and 
such  pilotage  shall  be  paid  to  the  pilot  first 
speaking  or  offering  his  services  as  pilot  to 
such  vessel."  It  then  goes  on  to  provide  that 
"any  person  not  holding  a  license  as  pilot 
under  this  act"  or  under  the  laws  of  New 
Jersey,  who  shall  pilot  any  vessel  to  or  from 
the  port  of  New  York  by  the  way  of  Sandy 
Hook,  shall  be  punished  by  fine  or  imprison- 
ment, and  that  all  persons  employing  a  per- 
son to  act  as  pilot,  and  not  holding  a  license 


fThe  statute  of  1854,  chap.  196,  i  3,  re-en- 
acted In  the  statute  of  1882,  chap.  410,  I  3100. 
provides  that  the  commissioners  of  pilots  "shall 
have  the  power  to  regulate  the  stationing  of 
pilot  boats  tor  the  purpose  of  receiving  pilots 
from  outward-bound  vessels,  may  alter  or 
amend  any  existing  regulations  for  pilots,  and 
make  and  duly  promulgate  and  enforce  new 
rules,  or  regulations  not  Inconsistent  with  the 
laws  of  this  state  or  of  the  United  States, 
which  shall  be  binding  and  effectual  upon  all 
pilots  licensed  by  them,  and  upon  all  parties 
employing  inch  pilots.  They  may  declare  and 
enforce  forfeitures  of  pilotage  upon  any  mis- 
management or  neglect  of  duty  by  the  pilots  li- 
censed by  them;  they  may  declare  and  Impose 
and  collect  noes  and  penalties  not  exceeding 
$250  for  each  offense,  to  prevent  any  of  tke 
pilots  licensed  by  them  from  combining  Injuri- 
ously with  each  other,  or  with  other  persona, 
and  to  prevent  any  person  licensed  by  them 
from  acting  as  a  pilot  during  his  suspension,  or 
after  bis  license  may  be  revoked ;  and  the  said 
commissioners  may  establish  and  enforce  all 
other  needful  rales  and  regulations  for  the  con- 
duct and  government  of  the  pilots  licensed  by 
them,  and  the  parties  employing  them :  and 
they  may  enforce  and  receive  accounts  of  all 
moneys  collected  for  pilotage  by  the  pilots  li- 
censed by  them,  and  may  Impose  and  collect 
from  such  pilots  a  sum  not  exceeding  3  per  cent 
on  the  amount  thereof,  to  defray  their  neces- 
sary expenses.  Including  clerk  hire  and  office 
rent." 

By  the  statute  of  1867,  chap.  930,  also  i 
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under  this  act"  or  under  the  laws  of  New 
Jersey,  shall  pay  a  fine. 

By  these  provisions,  not  only  is  the  mas- 
ter of  a  foreign  vessel  required  to  take  a  li- 
censed pilot,  or,  in  case  of  refusal  to  take 
such  pilot,  required  to  pay  pilotage  to  the 
pilot  first  offering  his  services;  but  the  sub- 
sequent provision  as  to  any  "person  not  hold- 
ing a  license  under  this  act,"  construed  in 
connection  with  the  previous  provision  as  to 
licensing  the  master  of  a  coasting  vessel  as 
its  pilot,  evidently  includes  the  master  of  a 
foreign  vessel,  and  subjects  him  to  fine  or 
imprisonment  if  he  pilots  his  own  vessel. 

The  requirement  to  take  a  licensed  pilot  or 
pay  pilotage,  together  with  the  penalty  im- 
posed on  a  master  who  pilots  his  own  foreign 
vessel,  clearly  imposes  compulsory  pilotage. 
And  it  was  held  by  this  court  in  The  China 
(1868  )  7  Wall.  53,  sub  nom.  The  China  v. 
Walsh,  19  L.  ed.  07,  that  the  statute  of  1857 
imposed  such  pilotage. 

The  statute  of  1867,  chap.  930,  re-enacted 
in  the  statute  of  1882,  chap.  410,  9  2100,  en- 
acts that  a  pilot  bringing  in  a  vessel  from 
sea  may  by  himself  or  one  of  his  boat's  com- 
pany pilot  her  to  sea  when  she  next  leaves 
the  port;  provided  that  if  the  owner  shall 
desire  to  change  the  pilot,  the  commissioners 
of  pilots  may  assign  another  one  of  the  same 

Jiilot  boat.  But  the  right  of  the  owner  to  ob- 
ect  to  one  pilot  does  not  make  the  selection 
of  another  by  the  commissioners  a  voluntary 
act  of  his. 

The  cases  in  the  New  York  court  of  ap- 
peals, cited  by  the  plaintiff,  do  not  affect  this 
i  question.  In  Brown  v.  Elxoell  (1875)  60  N. 
j¥.  249,  the  only  point  decided  was  that  a 
pilofticensed  by  the  law  of  New  Jersey  could 
not  recover  pilotage  under  the  statute  of  New 


York.  And  in  Gillespie  v.  Zittlosen  (1875) 
60  N.  Y.  440,  the  only  point  decided  was  that 
the  pilot  first  offering  his  services  could  not 
recover  pilotage  if  the  master  took  another 
licensed  pilot. 

The  answer  to  the  first  question  certified 
must  therefore  be  that  the  statutes  of  New 
York  do  impose  compulsory  pilotage  on  for- 
eign vessels  inward  and  outward  bound  to  and 
from  the  port  of  New  York  by  the  way  of 
Sandy  Hook. 

This  action  is  at  common  law.  It  is  not, 
and,  being  fordamagesinllictedonland,could 
not  be,  in  admiralty.  The  Plymouth  (1865) 
3  Wall.  20,  sub  nom.  Hough  v.  Western 
Trantp.  Co.  18  L.  ed.  125. 

At  common  law,  no  action  can  be  main- 
tained against  the  owner  of  a  vessel  for  the 
fault  of  a  compulsory  pilot. 

In  Carruihers  v.  Sydebotham  (1815)  4 
Maule  &  S.  77,  85,  Lord  EUenborough,  in 
holding  that  the  act  of  the  pilot  was  not  the 
act  of  the  master  or  mariners  or  owner  of 
the  ship,  said :  "Now  to  make  the  pilot  the 
representative  of  the  master,  and  consequent- 
ly to  exempt  the  underwriter  from  liabil- 
ity for  his  acts,  it  must  first  be  shown  that 
there  is  a  privity  between  the  pilot  and  the 
master,  so  that  the  one  may  be  considered 
as  the  representative  or  agent  of  the  other. 
But  does  the  master  appoint  the  pilot?  Cer- 
tainly not  The  regulations  of  the  general 
pilot  act  impose  a  penalty  upon  the  master 
of  every  ship  which  shall  be  piloted  by  any 
other  person  than  a  pilot  duly  licensed,  with- 
in any  limits  for  which  pilots  are  lawfully 
appointed.  And  there  is  an  exception  of  such 
places  for  which  pilots  are  not  appointed. 
But  if  the  master  cannot  navigate  without  a 
pilot  except  under  a  penalty,  is  he  not  under 


acted  tn  the  statute  of  1882.  chap.  410,  I  2100, 
"Any  pilot  bringing  In  a  vessel  from  sea  shall, 
ky  himself  or  one  of  his  boat's  company,  be  en- 
titled to  pilot  her  to  sea  when  she  next  leaves 
the  port,  unless  In  the  meantime  a  complaint 
for  misconduct  or  Incapacity  shall  have  been 
made  against  such  pilot  or  one  of  his  boat's  com- 
pany, and  proved  before  the  board  of  commis- 
sioners of  pilots;  provided,  however,  that  If 
the  owner  of  any  vessel  shall  desire  to  change 
such  pilot,  then  the  said  commissioners  may  as- 
sign any  other  pilot  In  the  same  pilot  boat  to 
pilot  said  vessel  to  sea." 

The  statute  of  1857.  chap.  248,  re-en- 
acted In  the  statute  of  1882.  chap.  410,  I  2110, 
provides  as  follows :  "If  the  master  of  any  ves- 
sel above  150  and  not  exceeding  800  tons  bur- 
den, and  owned  by  a  citizen  of  the  United 
States,  and  sailing  under  a  coasting  license  to 
or  from  the  port  of  New  York  by  the  way  of 
Bandy  Hook,  shall  be  desirous  of  piloting  his 
own  vessel,  be  shall  first  obtain  a  license  tor 
snch  purpose  from  the  commissioners  of  pilots, 
who  are  hereby  authorised  and  required  to  grant 
the  same.  If  such  master  shall  after  an  examina- 
tion had  by  said  commissioners  be  deemed  com- 
petent; which  said  license  shall  be  and  con- 
tinue tn  force  one  year  from  the  date  thereof, 
or  until  tbe  determination  of  any  voyage  dur- 
ing which  the  license  may  expire.  For  such  li- 
cense, tbe  master  to  whom  It  shall  be  granted 
shall  pay  to  tbe  said  commissioners  4  cents  per 
ton.  All  masters  of  foreign  vessels  and  vessels 
from  a  foreign  port,  and  all  vessels  sailing  un- 
der register,  bound  to  or  from  the  port  of  New 
York  by  the  way  of  Bandy  Hook,  shall  take  a 
SI  S.  C— 63. 


licensed  pilot,  or,  In  case  of  refusal  to  take  such 
pilot,  shall  himself,  owners  or  consignees,  pay 
the  said  pilotage  as  if  one  had  been  employed, 
and  such  pilotage  shall  be  paid  to  the  pilot  first 
speaking  or  offering  his  services  as  pilot  to  such 
vessel.  Any  person  not  holding  a  license  as 
pilot  under  th's  title  or  under  the  laws  of  the 
state  of  New  Jersey,  who  shall  pilot  or  offer  to 
pilot  any  ship  or  vessel  to  or  from  the  port  of 
New  York  by  the  way  of  Sandy  Hook,  except 
such  as  are  exempt  by  virtue  of  this  title,  or 
any  master  or  person  on  board  a  steam  tug  or 
towboat,  who  shall  tow  such  vessel  or  vessels, 
shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction,  shall  be  punished  by  a  fine  not 
exceeding  1100  or  Imprisonment  not  exceeding 
sixty  days ;  and  all  persons  employing  a  person 
to  act  as  pilot,  not  holding  a  license  under  this 
title  or  under  tbe  laws  of  the  state  of  New  Jer- 
sey, shall  forfeit  and  pay  to  tbe  board  of  com- 
missioners of  pilots  tbe  snm  of  $100." 

By  tbe  statute  of  1854.  chap.  100,  I  5,  re-en- 
acted In  tbe  statute  of  1882,  chap.  410,  I  2120, 
"Any  person  not  holding  a  license  as  pilot  un- 
der this  title  or  under  the  laws  of  the  state  of 
New  Jersey,  who  shall  pilot  or  offer  to  pilot  any 
ship  or  vessel  .  .  .  to  or  from  the  port  of 
New  York  by  the  way  of  Sandy  Hook,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  punlsbed  by  a  fine  not  exceed- 
ing $100  or  Imprisonment  not  exceeding  sixty 
days ;  and  all  persons  employing  a  person  to  act 
as  pilot  not  holding  a  license  under  this  title  or 
under  the  laws  of  the  state  of  New  Jersey  shall 
forfeit  and  pay  to  tbe  board  of  commissioners 
of  pilots  the  mm  of  1100." 
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the  compulsion  of  law  to  take  a  pilot!  And 
if  so,  is  it  just  that  he  should  be  answerable 
for  the  misconduct  of  a  person  whose  ap- 
pointment the  provisions  of  the  law  have 
taken  out  of  his  hands,  placing  the  ship  in 
the  hands  and  under  the  conduct  of  the  pilot! 
The  consequence  is  that  there  is  no  privity 
between  thera." 

In  Atty.  Gen.  v.  Case  (1816)  3  Price,  302, 
822,  in  the  court  of  exchequer,  the  master  of 
the  vessel  whose  owners  were  held  liable,  as 
d  the  court  said,  "was  not  compellable,  at  that 
J  time,  in  any  way,  either  under  the  penalty 

•  of  double  the  wages,*or  of  paying  even  the 
single  wages,  to  have  any  pilot  on  board.  It 
was  his  own  act  to  have  him;  and  it  can  be 
only  in  the  case  of  such  an  officer  having 
been  forced  upon  them,  and  without  his  own 
election,  that  the  responsibility  of  the  owner 
can  possibly  be  discharged." 

In  The  Mario  (1839)  1  W.  Rob.  95,  106, 
Dr.  Lushington,  on  a  full  review  of  those 
cases,  held  that  upon  general  principles,  and 
independently  of  the  express  provisions  in 
the  English  statutes,  the  compulsory  taking 
of  a  pilot  relieved  the  owner  from  all  respon- 
sibility for  his  acts. 

In  Lucey  v.  Ingram  (1840)  6  Mees.  &  W. 
802,  315,  Baron  Parke,  delivering  the  judg- 
ment of  the  court  of  exchequer,  spoke  of  the 
exemption  of  the  master  who  was  compelled 
to  take  a  pilot,  from  liability  by  the  common 
law,  independent  of  statute,  as  follows:  "It 
may,  indeed,  be  admitted  that  in  many  of  the 
eases  the  judges  in  giving  their  judgments 
refer  to  the  obligation  of  the  master  to  take 
a  pilot,  as  the  ground  on  which  his  irrespon- 
sibility is  founded;  and  no  doubt  that  is  the 
foundation,  and  probably  the  only  founda- 
tion, on  which  it  can  rest  independently  of 
the  statutes;  but  the  language  of  the  exempt- 
ing clause  in  the  last  pilot  act  certainly  car- 
ries the  doctrine  further,  and  it  may  well  be 
conceived  that  this  extension  of  the  common- 
law  doctrine  was  not  accidental,  but  inten- 
tional. The  object  of  the  legislature  in  es- 
tablishing pilots  has  been  to  secure,  as  far 
as  possible,  protection  to  life  and  property 
by  supplying  a  class  of  men  better  qualified 
than  ordinary  mariners  to  take  charge  of 
ships  in  places  where,  from  local  causes,  nav- 
igation is  attended  with  more  than  common 
difficulty.  To  effect  this  object,  it  has  in 
general  been  made  the  duty  of  the  master  of 
every  ship,  on  arriving  at  any  of  the  places 
in  question,  to  take  a  pilot  on  board  and  to 
give  up  to  him  the  navigation  of  the  vessel. 
The  master,  however  well  qualified  to  con- 
duct the  ship  himself,  is  bound  under  a  pen- 
alty in  a  great  measure  to  devest  himself  of 
its  control  and  to  give  up  the  charge  to  the 
pilot.  As  a  necessary  consequence,  the  mas- 
ter and  owners  are  exempted  from  responsi- 
bility for  acts  resulting  from  the  mismanage- 
ment of  the  pilot."  He  then  proceeded  to 
eosonsider  the  extension  of  the  exemption  by 
firtatute,  which  has  no  bearing  on  this  case. 

•  *In  The  H alley  (18C8)  L.  R.  2  P.  C.  193, 
SOI, the  judicial  committee  of  the  privy  coun- 
cil agreed  with  Sir  Robert  Phillimore  in  the 
same  case  in  the  court  of  admiralty,  L.  R.  2 
Admr.  ft  Eccl.  3,  "in  his  statement  of  the 


common  law  of  England  with  respect  to  the 

liability  of  the  owner  of  a  vessel  for  injuriea 
occasioned  by  the  unskilful  navigation  of  his 
vessel  while  under  the  control  of  a  pilot 
whom  the  owner  was  compelled  to  take  on 
board,  and  in  whose  selection  he  had  no 
voice;  and  that  this  law  holds  that  the  re- 
sponsibility of  the  owner  for  the  acts  of  his 
servant  is  founded  upon  the  presumption 
that  the  owner  chooses  his  servant  and  gives 
him  orders  which  he  is  bound  to  obey,  and 
that  the  acts  of  the  servant,  so  far  as  the  in- 
terests of  third  persons  are  concerned,  must 
always  be  considered  as  the  acts  of  the  own- 
er." 

There  is  no  occasion  to  refer  further  to 
the  English  cases  in  admiralty,  because  in 
England  it  is  held  that  the  ship  is  not  re- 
sponsible in  admiralty,  where  the  owner 
would  not  be  at  common  law,  differing  in 
this  respect  from  our  own  decisions.  The 
China,  7  Wall.  63,  sub  nom.  The  China  v. 
Walsh,  19  L.  ed.  67;  Ralli  v.  Troop  (1894) 
157  U.  S.  380,  402,  423,  39  L.  ed.  742,  750, 
757,  15  Sup.  Ct.  Rep.  657;  The  John  O.  Stev- 
ens (1898)  170  U.  S.  113,  120-122,  42  L.  ed. 
9C9,  972,  973,  18  Sup.  Ct  Rep.  644;  TU 
Barnstable  (1901)  181  U.  S.  4G4,  ante,  684, 
21  Sup.  Ct.  Rep.  684. 

In  The  China,  affirming  the  decision  of  the 
circuit  court  in  admiralty,  the  liability  of  a 
vessel  in  rem  for  a  collision  from  the  fault  of 
a  compulsory  pilot  was  put  upon  the  mari- 
time law,  the  court  saying:  '  The  maritime 
law  as  to  the  position  and  powers  of 
the  master  and  the  responsibility  of  the  ves- 
sel is  not  derived  from  the  civil  law  of  mas- 
ter and  servant,  nor  from  the  common  law. 
.  .  .  According  to  the  admiralty  law,  the 
collision  impresses  upon  the  wrongdoing 
vessel  a  maritime  lien.  This  the  vessel  car- 
ries with  it  into  whosesoever  hands  it  may 
come.  It  is  inchoate  at  the  moment  of  the 
wrong,  and  must  be  perfected  by  subsequent 
proceedings.  .  .  .  "The  proposition  of 
the  appellants  would  blot  out  this  important 
feature  of  the  maritime  code,  and  greatly  im- 
pair the  efficacy  of  the  system.  The  appel- 
lees are  seeking  the  fruit  of  their  lien."  7 
Wall.  68.  19  L.  ed.  73. 

Such  was  the  view  of  that  case  taken  by 
the  whole  court  in  Ralli  v.  Troop,  in  which 
the  majority  of  the  judges  said  of  it:  "That'* 
decision  proceeded,  not  upon  any.  authority* 
or  agency  *of  the  pilot,  derived  from  the* 
civil  law  of  master  and  servant,  or  from  the 
common  law,  as  the  representative  of  the 
owners  of  the  ship  and  cargo;  .  .  .  but 
upon  a  distinct  principle  of  the  maritime 
law,  namely,  that  the  vessel  in  whosesoever 
hands  she  lawfully  is,  is  herself  considered 
as  the  wrongdoer  liable  for  the  tort,  and  sub- 
ject to  a  maritime  lien  for  the  damages." 
157  U.  S.  402,  39  L.  ed.  749,  15  Sup.  Ct.  Rep. 
663.  And  the  dissenting  judges  said  that 
in  The  China  "this  court  held,  contrary  to 
the  English,  but  conformably  to  the  con- 
tinental, authorities,  that  a  vessel  was  liable 
for  the  consequences  of  a  collision  through 
the  negligence  of  a  pilot  taken  compulsorily 
on  board,  although  it  was  admitted  that 
if  the  action  had    been  at  common  law 
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against  the  owner,  and  probably  also  in  per- 
sonam in  admiralty,  there  could  have  been  no 
recovery,  as  a  compulsory  pilot  is  in  no  sense 
the  agent  or  servant  of  the  owner."  157  U. 
S.  423,  30  L.  ed.  757,  15  Sup.  Ct.  Rep.  671. 

In  none  of  the  cases  in  which  actions  at 
law  have  been  maintained  against  the  owner 
of  a  ship  for  the  fault  of  a  pilot  was  the  own- 
er compelled  to  employ  the  pilot. 

In  Busty  v.  Donaldson  ( 1800)  4  Dall.  206, 
in  the  supreme  court  of  Pennsylvania,  an 
action  on  the  case  was  brought  against  the 
owner  of  a  ship  for  damages  by  collision;  and 
the  defense  that  the  ship  ''was  in  the  charge 
of  a  public  pilot  of  the  port  (a  person  not  the 
choice,  nor  the  voluntary  agent,  of  the  own- 
er) when  the  injury  was  committed"  was 
overruled.  But  the  statute  of  Pennsylvania 
cited  in  that  case  simply  provided  that  the 
pilot  first  offering  himself  to  any  inward- 
bound  ship  should  be  entitled  to  take  charge 
of  her;  and  that,  if  the  master  of  any  ship 
should  refuse  or  neglect  to  take  a  pilot,  the 
master,  owner,  or  consignee,  should  forfeit 
and  pay  a  sum  equal  to  half  pilotage,  to  the 
use  of  the  society  for  the  relief  of  distressed 
and  decayed  pilots,  their  widows  and  chil- 
dren. Penn.  Stat  April  11,  1793,  §J  8,  10; 
8  Dall.  Laws,  424,  426.  The  subsequent 
pilot  laws  of  Pennsylvania  have  made  similar 
provisions.  Cooley  v.  Philadelphia  Port 
Wardens  (1851)  12  How.  209,  13  L.  ed.  006. 
And  the  supreme  court  of  Pennsylvania  has 
held  that  they  did  not  make  the  employ- 
ment of  a  pilot  compulsory,  saying:  'The 
legislature  nave  wisely  decided  not  to  com- 
epel  the  owners  to  Bupply  one,  but  have  per- 
^mitted  them,  if  they  please,  to  compound  by 
•  paying  half  pilotage,  for  the  benevolent  and 
beneficial  purpose  of  relieving  distressed  and 
decayed  pilots,  their  widows  and  children. 
The  act  sets  out  an  inducement  to  avail  them- 
selves of  their  services,  but  does  not  compel 
them  to  do  so."  Flanigen  v.  Washington 
Ins.  Co.  (1847)  7  Pa.  306,  312.  And  see 
Smith  v.  The  Creole  (1853)  2  Wall.  Jr.  485, 
616,  517,  Fed.  Cas.  No.  13,033. 

So  in  Williamson  v.  Price  (1826)  4  Mart 
N.  S.  399,  the  supreme  court  of  Louisiana 
maintained  an  action  for  a  collision  by  a  ves- 
sel "at  the  time  under  the  care  and  conse- 
quently the  control  of  a  licensed  pilot" 
But  the  statutes  of  Louisiana,  likewise,  only 
provided  that,  "if  the  master  of  any  ship 
or  vessel  coming  to  the  port  of  New  Orleans 
shall  refuse  to  receive  on  board  and  employ 
a  pilot,  the  master  or  owner  of  such  ship 
or  vessel  shall  pay  to  such  pilot  who  shall 
have  offered  to  go  on  board  and  take  charge 
of  the  pilotage  of  the  vessel,  half  pilotage." 
Law  of  Territory  of  Orleans  of  March  31, 
1805,  S  17,  p.  140;  Louisiana  Rev.  Stat 
1853,  p.  457,  I  17;  Rev.  Stat  1856,  pp.  403, 
404,  §|9,  10.  And  this  court  has  held  that 
those  statutes  are  not  compulsory.  The  Iter- 
rimac  (1871)  14  Wall.  199,  203,  sub  nom. 
Creevy  v.  The  Eclipse  Tow-Boat  Co.  20  L 
ed.  873,  874. 

In  Yates  v.  Brown  (1829)  8  Pick.  22,  in 
the  supreme  judicial  court  of  Massachusetts, 
in  which  the  owners  of  a  vessel  were  held 
liable  for  a  collision  by  the  fault  of  a  pilot, 


It  is  only  stated  that  he  was  duly  authorised 
to  pilot  the  ship,  that  he  held  his  commission 
under  the  executive  authority  of  the  com- 
monwealth, and  that  the  owners  had  se- 
lected him  for  this  service.  And  in  Massa- 
chusetts, as  has  been  observed  by  its  court, 
"the  statute  does  not  make  it  incumbent  on 
the  master  of  a  vessel  subject  to  pilotage  to 
receive  a  pilot  if  he  chooses  to  navigate  her 
himself,"  although  it  makes  him  and  tha 
owner  liable  to  pay  full  pilotage  fees  if  a 
pilot  offers  his  services  and  they  are  refused. 
Martin  v.  Hilton  (1845)  9  Met  371,  373. 

In  Denison  v.  Seymour  (1832)  9  Wend.  9, 
in  the  supreme  court  of  New  York,  the  tak- 
ing of  a  pilot  was  not  compulsory,  and  the 
court  said:  "The  officer  here  called  the 
pilot  is  not  the  same  as  the  pilot  recognized 
in  the  laws  regulating  foreign  commerce." 

In  Atlee  v.  "Northwestern  Union  Packet  Oo.o 
(1874  )  21  Wall.  380,  22  L.  ed.  610,  which  was* 
a  suifc  in  personam  in  the  admiralty,  where* 
the  owners  of  a  vessel  were  held  liable  for 
the  fault  of  a  pilot  it  does  not  appear  that 
they  acted  under  compulsion  in  appointing 
him,  and  the  question  of  their  liability  for 
his  acts  was  not  discussed. 

In  Sherlock  v.  Ailing  (1876)  03  U.  S.  90, 
23  L.  ed.  819,  the  case  came  to  this  court  on 
writ  of  error  from  the  supreme  court  of  the 
state  of  Indiana,  and  therefore  none  but  Fed- 
eral questions  were  within  the  jurisdiction  of 
this  court;  and  the  only  questions  decided, 
or  which  could  have  been  decided,  were  that 
an  act  of  Indiana  making  any  person  liable 
for  the  death  of  another  caused  by  his  wrong- 
ful act  or  omission  was  not,  as  applied  to  a 
tort  committed  on  navigable  waters  within 
the  state,  an  encroachment  on  the  commer- 
cial powers  of  Congress;  and  that  an  act  of 
Congress  making  the  master  and  owners  of 
a  vessel  liable  for  injuries  to  passengers  un- 
der certain  circumstances  afforded  no  defense 
to  the  action. 

The  liability  of  the  Owner  at  common  law 
for  the  act  of  a  pilot  on  his  vessel  is  well 
stated  by  Mr.  Justice  Story  in  his  Treatise 
on  Agency,  2d  ed.  I  456a;  "The  master  of 
a  ship,  and  the  owner  also,  is  liable  for  any 
injury  done  by  the  negligence  of  the  crew  em- 
ployed in  the  ship.  The  same  doctrine  will 
apply  to  the  case  of  a  pilot  employed  by  the 
master  or  owner,  by  whose  negligence  any 
injury  happens  to  a  third  person  or  his  prop- 
erty; as,  for  example,  by  a  collision  with  an- 
other ship,  occasioned  by  his  negligence. 
And  it  will  make  no  difference  in  the  case 
that  the  pilot  if  any  is  employed,  is  required 
to  be  a  licensed  pilot;  provided  the  master 
is  at  liberty  to  take  a  pilot  or  not,  at  his 
pleasure;  for  in  such  a  case  the  master  acts 
voluntarily,  although  he  is  necessarily  re- 
quired to  select  from  a  particular  class.  On 
the  other  hand,  if  it  is  compulsive  upon  the 
master  to  take  a  pilot  and,  a  fortiori,  if  he 
is  bound  to  do  so  under  a  penalty,  then,  and 
in  such  case,  neither  he  nor  the  owner  will 
be  liable  for  injuries  occasioned  by  the  neg- 
ligence of  the  pilot;  for  in  such  a  case  the 
pilot  cannot  be  deemed  properly  the  servant 
of  the  master  or  tha  owner,  but  is  forced 
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upon  them,  and  the  maxim,  Qui  faoit  per 
hWium  faoit  per  se,  does  not  apply." 
"    The  answer  to  the  second  question  must 
*  therefore  be  that  in'an  action  at  common  law 
the  shipowner  is  not  liable  for  injuries  in- 
flicted exclusively  by  negligence  of  a  pilot 
accepted  by  a  vessel  compulsorily. 

Answer  to  the  first  question  in  the  affirm- 
ative; to  the  second  in  the  negative. 


(182  U.  S.  427) 

JETTA  SIMON,  Plff .  in  Err* 
v. 

JOHN  N.  CRAFT. 

Constitutional  law — due  process— absence  of 
alleged  lunatic  from  hearing. 

X.  A  person  Is  not  deprived  of  liberty  without 
due  process  of  law  by  being  adjudged  a  luna- 
tic In  hi*  absence,  under  Ala.  Civ.  Code  188a, 
I  2398,  providing  that  the  sheriff  may  take 
possession  of  the  person,  "and.  If  consistent 
with  his  health  or  safety,  have  him  present 
at  the  place  of  trial,"  where  such  person  Is 
duly  served  with  process,  but  Is  not  produced 
by  the  sheriff  at  the  trial  because,  on  exami- 
nation by  a  physician.  It  Is  deemed  to  be  In- 
consistent with  his  health  or  safety,  and  be  Is 
not  In  fact  prevented  from  attending  the 
bearing  or  refused  opportunity  to  be  repre- 
sented there  by  counsel. 

S.  There  Is  no  presumption  that  a  sheriff  hav- 
ing custody  of  an  alleged  lunatic  whom  he 
does  not  produce  on  the  trial  of  lunacy  pro- 
ceedings exerted  his  power  of  detention  for 
the  purpose  of  preventing  such  person  from 
attending  tbe  hearing  or  being  represented 
there  and  contesting  the  proceeding. 

S.  The  proceedings  In  a  state  court.  In  order 
to  constitute  due  process  of  law  under  U.  8. 
Const.  14th  Amend.,  need  not  be  by  any 
particular  mode,  If  they  constitute  a  regular 
course  of  proceedings  In  wblch  notice  Is  given 
of  the  claim  asserted,  and  an  opportunity  af- 
forded to  defend  against  It. 

[No.  191.] 

Argued  March  It,  1901.   Decided  May  tl, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  decision 
affirming  a  judgment  in  an  action  of  eject- 
ment. Affirmed. 

See  same  case  below,  118  Ala,  625,  24  So. 
S80. 

a  Statement  by  Mr.  Justice  White  • 
m  This  is  a  writ  of  error  to  review  a  judg- 
•  meat  of  the  supreme 'court  of  Alabama  af- 
firming a  judgment  in  favor  of  John  N. 
Craft,  the  defendant  in  error  herein.  The 
judgment  thus  affirmed  was  entered  by  a  low- 
er state  tribunal  upon  a  verdict  rendered  on 
the  second  trial  of  an  action  in  ejectment, 
wherein  Jetta  Simon,  plaintiff  in  error  here- 
in, was  plaintiff. 

In  brief  the  facts  are  as  follows:  In  1889, 
Jetta  Simon,  a  widow,  resided  in  Mobile, 
Alabama,  with  several  minor  children.  She 
lived  at  that  time  in  a  house  of  which  she 
was  the  owner,  being  the  real  estate  affected 


by  the  action  of  ejectment  heretofore  re- 
ferred to.  On  January  30,  1889,  Ralph  G. 
Richard  filed  in  the  probate  court  of  Mobile 
county,  Alabama,  a  petition  for  an  inquisi- 
tion of  lunacy  as  to  Mrs.  Simon.  In  this 
petition  it  was  represented  that  Richard  was 
a  friend  of  Mrs.  Simon  and  of  her  family; 
that  she  was  of  the  age  of  forty-nine  years, 
a  resident  of  Mobile,  of  unsound  mind  and 
incapable  of  governing  herself  or  of  conduct- 
ing and  managing  her  affairs.  Upon  this 
petition  an  order  was  entered  for  a  hearing 
on  February  8,  1889,  and  that  a  jury  "be 
drawn,  as  the  law  directs,  for  the  trial  of 
this  issue."  The  order  also  provided  that  a 
writ  issue  to  the  sheriff,  requiring  him 
to  take  the  said  Jetta  Simon,  so  that  he 
have  her  in  this  court  to  be  presented  at  said 
trial,  if  consistent  with  the  health  and  safety 
of  said  Simon."  The  writ  issued.  Therein 
was  stated  the  substance  of  the  allegations 
of  the  petition,  and  that  the  order  had  been 
entered  appointing  February  6,  1889,  "for 
hearing  said  petition  and  for  the  due  trial 
thereof."  The  command  of  the  writ  was 
that— 

"If  it  be  consistent  with  the  health  and 
safety  of  said  Jetta  Simon,  you  are  hereby 
required  to  take  her  body,  so  that  you  may 
have  her  in  said  court,  to  be  present  at  said 
trial,  and  before  the  jury  then  to  be  impan- 
eled to  make  said  inquisition. 

"And  have  you  then  and  there  this  writ 
with  your  return  thereon  as  to  how  you  have 
executed  the  same." 

The  writ  was  duly  returned  with  the  fol- 
lowing indorsement: 

Received  January  31st,  1889,  and  on  the 
same  day  I  executed  the  within  writ  of  ar- 
rest by  taking  into  my  custody  the  within- 
named  Jetta  Simon  and  handing  her  a  copy 
of  said  writ,  and  as  it  is  inconsistent  with* 
the  health  or  safety  of  the  within-named  Jct$ 
ta  Simon  to  have  her  present  at  the  pIace*ot* 
trial,  and  on  the  advice  of  Dr.  H.  P.  Hirsh- 
field,  a  physician,  whose  certificate  is  here- 
to attached,  she  is  not  brought  before  the 
honorable  court. 

W.  H.  Hoi  combe.  Sheriff, 
By  Wm.  H.  Sheffield,  D.  & 
Mobile,  February  5th,  1889. 

The  certificate  referred  to  reads  as  fol- 
lows i 

Mobile,  Ala.,  Jan.  30th,  1889. 
To  the  Sheriff  of  Mobile  County,  Ala.: 

I,  H.  P.  llirshfield,  a  regular  physician, 
practising  in  Mobile  County,  Ala.,  hereby 
certify  that  I  am  acquainted  with  Mrs.  Jetta 
Simon,  and  have  examined  her  condition  on 
yesterday,  and  find  that  she  is  a  person  of 
unsound  mind,  and  it  would  not  be  consistent 
with  her  health  or  safety  to  have  her  pres- 
ent in  court  in  any  matter  now  pending. 

H.  P.  Hirshfield,  M.  D. 

One  Vaughan  was  appointed  by  the  pro- 
bate court  the  guardian  ad  litem  of  Mrs. 
Simon  "in  the  matter  of  the  petition  to  in- 
quire into  her  lunacy."  The  appointment 
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m  Accepted,  and  the  guardian  filed  In  said 
proceeding  an  answer  averring  "that  he 
wholly  denies  all  the  matters  and  things 
stated  and  contained  in  said  petition,  and 
requires  strict  proof  to  be  made  thereof  ac- 
cording to  law.  Thereupon  a  hearing  was 
had  before  a  jury,  who  returned  a  verdict 
that  Mrs.  Simon  was  "of  unsound  mind." 
The  probate  court  then  entered  the  follow- 
ing order  or  decree: 

Jetta  Simon,  Lunatic 
State  of  Alabama, ) 
Mobile  County.  j 

Probate  Court  of  said  County, 

February  6th,  1880. 
This  being  the  day  appointed,  by  reference 
to  an  entry  thereof  made  upon  the  minutes 
of  the  court  on  the  30th  of  January,  1880, 
for  the  hearing  of  the  petition  of  Ralph  G. 
Richard,  filed,  alleging  the  lunacy  of  the  said 
Jetta  Simon  and  praying  an  inquisition 
thereof,  and  it  being  shown  that  it  would  not 
obe  consistent  with  the  health  and  safety  of 
§said  lunatic  to  bring  ber  into  court  at  this 
•  time,  and  it  appearing  that  due  process  *tuul 
been  served  upon  said  lunatic  notifying  her 
of  this  proceeding,  now  comes  the  said  Rich- 
ard and  a  jury  of  good  and  lawful  men,  who 
reside  in  the  county  of  Mobile,  and  who,  hav- 
ing been  summoned,  to  wit,  John  Pollock,  Jr., 
and  eleven  others,  who,  having  heard  the  evi- 
dence, the  arguments  of  counsel,  and  the 
charge  of  the  court  in  the  premises,  and  be- 
ing first  duly  tried,  impaneled,  and  sworn 
well  and  truly  to  make  inquisition  of  the  facts 
alleged  in  said  petition  and  a  true  verdict 
to  render  according  to  the  evidence,  upon 
their  oath  say,  "We,  the  jury,  find  Mrs.  Jetta 
Simon  to  be  of  unsound  mind." 

It  is  ordered,  adjudged,  and  decreed  by  the 
court  that  said  petition  and  all  other  pro- 
ceedings thereon,  together  with  the  afore- 
said verdict  of  said  jury  declaring  the  said 
Jetta  Simon  a  lunatic,  be  recorded. 

Subsequently,  on  February  11,  1880,  Rich- 
ard was  duly  appointed  guardian  of  the  es- 
tate of  Mrs.  Simon,  and  regular  proceedings 
were  had  by  which,  under  authority  of  the 
court,  a  sale  of  the  real  estate  in  question 
was  ordered  to  be  made  for  the  payment  of 
the  debts  of  Mrs.  Simon  and  for  the  support 
and  maintenance  of  her  family.  Such  sale 
was  had  in  May,  1880,  when  Henry  J.  Simon 
became  the  purchaser,  who  sold  the  property 
to  John  N.  Craft,  defendant  in  error  herein. 
In  September,  1805,  more  than  six  years  after 
the  sale  to  Simon,  the  action  in  ejectment 
heretofore  referred  to  waa  instituted  against 
one  Brown,  a  tenant  of  Craft.  Craft,  as 
landlord,  was  subsequently  substituted  in 
the  stead  of  Brown.  Upon  a  second  triai 
of  the  issues  joined,  the  defendant  Craft, 
among  other  evidence,  introduced  the  record 
of  the  proceedings  in  the  probate  court  upon 
the  inquisition  of  lunacy,  to  which  reference 
has  already  been  made,  and  the  record  of  the 
subsequent  proceedings  resulting  in  the  sale 
to  Henry  J.  Simon.   Objection  to  the  intro- 


duction of  such  records  was  made  upon  sped-* 
fied  grounds,  all  which  are  stated  in  the  mar-J* 
gin.f  The'Ajections  were  overruled  and  the* 
record  allowed  to  be  read  in  evidence,  to 
which  action  of  the  court  exception  was  duly 
taken.  The  approval  by  the  supreme  court 
of  Alabama  of  this  ruling  is  what  is  here 
complained  of. 

The  opinion  of  the  supreme  court  of  Ala- 
bama reversing  the  judgment  entered  on  a 
verdict  in  favor  of  Mrs.  Simon  rendered  at 
the  first  trial  of  the  action  of  ejectment  is 
contained  in  118  Ala.  625,  24  So.  380.  The 
judgment  entered  in  favor  of  Craft  upon  the 
second  trial  was  affirmed  upon  the  authority 
of  the  previous  opinion. 

Metara.  Harry  T.  Smith  and  Gregory  L. 
Smith  for  plaintiff  in  error. 

Messrs.  H.  Pillans  and  D.  P.  Bestor  for 
defendant  in  error. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court: 

By  subdivision  6  of  5  787  of  the  Civil 
Code  of  Alabama  of  1886,  courts  of  probate 
in  that  state  are  vested  with  original  juris- 
diction over  the  appointment  and  removal^ 
of  guardians  for  minora  and  persons  of  un-« 
sound  mind.    Pertinent  provisions  of* the* 
statutes  of  Alabama  relating  to  the  mode  of 
appointment  of  guardians  of  persons  of  un- 


flst.  In  that  there  was  no  process  Issued 
notifying  Jetty  Simon  to  be  present  at  the  trial 
of  the  Inquest  of  lunacy  that  was  held. 

2d.  In  that  no  provision  was  made  In  or  by 
said  proceedings  whereby  said  Jetty  Simon 
might  be  present  at  the  inquest  of  lunacy  that 
was  held. 

3d.  In  that  the  writ  of  arrest  Issued  for  the 
body  of  Jetty  Simon  was  conditional  In  form 
and  conferred  upon  the  sheriff  the  power  to 
determine  whether  it  should  be  executed  or  not. 

4th.  In  that  the  writ  of  arrest  left  it  to  the 
judgment  of  the  sheriff  whether  the  said  Jetty 
Simon  should  be  allowed  to  appear  at  the  trial 
of  the  Inquest  of  lunacy. 

Stb.  In  that  the  writ  of  arrest  authorized  the 
sheriff  to  restrain  Jetty  Simon  of  her  liberty 
and  deprive  ber  of  the  opportunity  to  be  heard 
at  the  Inquest  of  lunacy. 

6th.  In  that  the  sheriff's  return  shows  that 
under  the  writ  of  arrest  he  restrained  Jetty 
Simon  of  her  liberty  and  did  not  permit  her  to 
be  present  at  the  trial  of  the  Inquest  of  lunacy. 

Tth.  Because  the  statute  under  which  Jetty 
Simon  was  restrained  of  ber  liberty  and  de- 
prived of  her  property  Is  In  conflict  with  article 
5  of  the  Amendments  to  the  Constitution  of  the 
United  States,  which  provides,  "Nor  be  deprived 
of  life,  liberty,  or  property  without  due  process 
of  law,"  and  In  conflict  with  article  14  of  the 
Amendments  to  said  Constitution: 

la.  In  that  it  authorises  a  citizen  to  be  de- 
prived of  his  or  ber  liberty  without  due  process 
of  law. 

2a.  In  that  it  authorises  a  citizen  to  be  de- 
prived of  his  or  ber  property  without  due  pro- 
cess of  law. 

8th.  Because  said  proceedings  In  the  pro- 
bate court  are  irrelevant  and  immaterial  to  any 
issue  In  the  cause. 
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sound  mind,  contained  in  said  Civil  Code,  are 
excerpted  in  the  niargin.f 

In  the  proceedings  to  inquire  into  the  san- 
ity of  Mrs.  Simon  the  writ  which  issued  to 
the  sheriff  was  evidently  based  upon  the  fol- 
lowing clause  of  J  2303  of  the  Civil  Code  of 
$1886: 

7  •  "2383.  The  judge  of  probate  .  .  . 
must  also  issue  a  writ  directed  to  the  sheriff 
to  take  the  person  alleged  to  be  of  unsound 
mind,  and,  U  consistent  with  his  health  or 
safety,  have  him  present  at  the  place  of 
trial." 

The  invalidity  of  the  proceedings  in  the 
inquisition  of  lunacy  which  formed  the  basis 


of  the  subsequent  proceedings  for  the  sale  of 
the  property  of  Mrs.  Simon  is  in  substance 

Sredicated  on  the  contention  that  the  writ 
irected  to  the  sheriff  authorized  that  of- 
ficial to  determine  whether  it  was  consistent 
with  the  health  and  safety  of  Mrs.  Simon 
to  be  present  at  the  trial  of  the  question  of 
her  sanity;  that  the  sheriff  decided  this 
question  against  her,  and  she  was  detained 
in  custody  and  not  allowed  to  be  present  at 
the  hearing  on  the  inquisition.    This  Iattei 
claim,  however,  is  founded  upon  the  return* 
indorsed  by  the  sheriff  on  the  writ  directed" 
to  him.    At  the  trial  below 'there  was  no* 
offer  to  prove,  by  any  form  of  evidence,  that 


tSundry  sections  of  part  2,  title  5,  chapter  4, 
of  the  Civil  Code  of  Alabama  of  1886,  pp.  585 
el  teg.: 

"2300  (  2753,  2754).  Appointment.  —  The 
court  of  probate  has  authority,  and  It  Is  a  duty, 
to  appoint  guardians  for  persons  of  unsound 
mind  residing  In  the  county,  having  an  estate, 
real  or  personal,  and  of  persons  of  unsound 
mind  residing  without  the  state,  having  within 
the  county  property  requiring  the  care  of  a 
guardian,  under  the  limitations,  and  In  the 
mode  hereinafter  prescribed. 

"2391.  Guardian  not  appointed  until  after  ln- 
qnlsltlon. — A  guardian  for  a  person  alleged  to 
be  of  unsound  mind,  residing  In  the  county, 
must  not  be  appointed  until  an  inquisition  has 
been  had  and  taken  as  hereinafter  directed. 

"2382  (2757).  Inquisition;  proceedings.— Up- 
on the  petition  of  any  of  the  relatives  or  friends 
ef  any  person  alleged  to  be  of  unsound  mind, 
setting  forth  the  facts  and  name,  sex,  age,  and 
residence  of  such  person,  accompanied  by  an 
affidavit  that  the  petitioner  believes  the  facta 
therein  stated  to  be  true,  the  court  of  probate 
of  the  county  In  which  sncb  person  alleged  to 
be  of  unsound  mind  resides  must  appoint  a  day, 
not  more  than  ten  days  from  the  presentment 
of  such  petition,  for  the  hearing  thereof. 

"2883  (2758).  Jury  summoned;  writ  of  ar- 
rest— The  Judge  of  probate  must  Issue  a  writ 
directed  to  the  sheriff,  commanding  him  to  sum- 
mon twelve  disinterested  persons  of  the  neigh- 
borhood for  the  trial  thereof,  and  also  issue 
subpoenas  for  witnesses,  as  the  parties  may  re- 
quire, returnable  to  the  time  of  trial ;  he  must 
also  Issue  a  writ  directed  to  the  sheriff  to  take 
the  person  alleged  to  be  of  unsound  mind,  and, 
If  consistent  with  his  health  or  safety,  have 
him  present  at  the  place  of  trial. 

"2384  (2759).  Oaths  of  Jurors;  vacancies 
filled.— At  the  time  set  for  the  trial,  If  good 
cause  be  not  shown  for  continuance,  the  Jury 
must  be  Impaneled  and  sworn  well  and  truly  to 
make  Inquisition  of  the  facts  alleged  In  the  peti- 
tion, and  a  true  verdict  render  according  to  the 
evidence.  If  any  of  the  Jurors  are  excused  from 
serving,  fall  to  attend,  or  are  set  aside  for  any 
cause,  their  places  may  be  supplied  from  the 
bystanders. 

"2390  (2760).  On  verdict  of  Insanity,  papers 
Died,  and  guardian  appointed. — If  the  jury  Ond 
by  their  verdict  that  the  facta  alleged  In  the 
petition  are  true,  and  that  such  person  Is  of  un- 
sound mind,  the  court  must  cause  the  petition 
and  all  the  proceedings  thereon  to  be  recorded, 
and  appoint  a  suitable  guardian  of  such  person. 

"2386  (2761).  Proceedings  when  person  of 
amaound  mind  Is  confined  in  asylum. — If  tbe 
person  alleged  to  be  of  unsound  mind  Is  a  resi- 
dent of  the  county,  and  Is  at  the  time  of  the 
application  confined  In  an  hospital  or  asylum 
within  or  without  the  state,  tbe  Inquisition  may 
be  had  and  taken  without  notice  to  him,  but 


on  the  filing  of  the  application  tbe  court  must 
appoint  a  guardian  ad  litem  to  represent  and 
defend  for  him  ;  it  Is  the  duty  of  such  guardian 
by  answer  to  put  In  Issue  the  facts  stated  In 
the  application,  and  to  employ  counsel  at  tbe 
expense  of  such  person  of  unsound  mind  to  ap- 
pear and  defend. 

"2887  (2804).  Application  for  revocation  of 
guardianship. — At  any  time  after  the  Inquisi- 
tion the  person  ascertained  to  be  of  unsound 
mind,  by  himself  or  by  next  friend,  may  apply 
in  writing  to  the  court  of  probate  for  a  revoca- 
tion of  the  proceedings  against  him,  and  of  tbe 
letters  of  guardianship;  the  application  to  be 
accompanied  by  the  certificate  In  writing  of 
two  physicians  or  of  two  other  competent  per- 
sons, stating  that  after  examination  of  such 
person  they  believe  him  to  be  of  sound  mind. 

"2398  (  2804).  Proceedings  on  application. — 
On  the  filing  of  such  application  the  court  must 
appoint  a  day  for  tbe  hearing  thereof,  not  more 
than  ten  days  thereafter,  and  the  guardian  and 
the  person  at  whose  Instance  the  inquisition 
was  had  and  taken  must  be  cited  to  appear  and 
show  cause  against  It. 

"2399  (2805,  2806).  Contest  of  application. 
— If  the  guardian  or  person  at  whose  Instance 
the  Inquisition  was  had  and  taken  appear  and 
In  writing  deny  the  allegations  of  the  applica- 
tion, the  court  must  appoint  a  day  for  the  trial 
of  such  contest,  not  more  than  ten  days  there- 
after, and  must  cause  a  Jury  to  be  summoned 
for  tbe  trial  thereof,  and  tbe  like  proceedings 
must  be  bad  as  upon  the  original  Inquisition; 
or  If  there  be  no  contest  of  the  allegations  of 
the  application,  and  the  court  is  satisfied  of  tbe 
truth  thereof,  a  decree  must  be  entered  revoking 
tbe  proceedings  on  the  Inquisition  and  tbe  guar- 
dianship, and  declaring  that  the  ward  must  be 
restored  to  the  custody  and  management  of  his 
estate. 

"2400  (2807).  Judgment  on  contest;  costs 
thereof. — If  on  the  trial  of  the  contest  the  jury 
find  the  facts  stated  In  the  application  to  be 
true,  tbe  court  must  enter  a  decree  revoking  tbe 
proceedings  on  the  Inquisition  and  the  guardian- 
ship, and  declaring  that  tbe  ward  must  be  re- 
stored to  the  custody  and  management  of  bis 
estate,  and  must  adjudge  tbe  costs  as  is  Just 
and  equitable ;  but  If  the  verdict  of  the  jury 
negatives  the  facts  stated  In  the  application,  a 
Judgment  of  dismissal  at  the  costs  of  the  ap- 
plicant or  of  the  next  friend  must  be  entered. 

"2401  (2803).  Revocation  on  application  of 
guardian. — If,  at  any  time  after  his  appoint- 
ment, the  guardian  becomes  satisfied  that  the 
ward  has  been  restored  to  sanity  and  Is  capa- 
ble of  managing  bis  estate,  and  the  Judge  of 
probate  Is  of  opinion,  from  tbe  proof  and  the 
facts  stated,  that  such  representation  is  cor- 
rect, be  must  make  an  order  that  the  guardian 
be  discharged  and  that  the  estate  of  the  ward 
be  restored  to  him.'' 
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Mrs.  Simon  was  in  fact  of  sound  mind  when 
the  proceedings  in  lunacy  were  instituted, 
or  that  she  desired  to  attend,  and  was  pre- 
vented from  attending,  the  hearing,  or  was 
refused  opportunity  to  consult  with  and  em- 

Eloy  counsel  to  represent  her.  The  entire  case 
i  thus  solely  based  on  the  inferences  which 
are  deduced,  as  stated,  from  the  face  of  the 
return  of  the  sheriif.  And  upon  the  assump- 
tions thus  made  it  is  contended  that  the  stat- 
ute, as  well  as  the  proceedings  thereunder, 
were  violative  of  the  clause  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  which  forbids  depriving  any- 
one of  life,  liberty,  or  property  without  due 
process  of  law. 

It  is  not  seriously  questioned  that  the  Ala- 
bama statute  provided  that  notice  should  be 
given,  to  one  proceeded  against  as  being  of 
unsound  mind,  of  the  contemplated  trial  of 
the  question  of  his  or  her  sanity.  Indeed,  it 
£  would  seem  that  it  was  not  urged  before  the 
fg  supreme  court  of  Alabama  that  the  statutes 
•  of  that  state  failed  to  provide  for  notice, 
•nd  that  court  assumed  in  its  opinion  that 
no  question  of  that  character  was  presented. 
As  a  matter  of  fact,  a  copy  of  the  writ  which 
issued  and  which  embodied  a  notice  of  the 
date  of  the  hearing  of  the  proceedings  in  lun- 
acy is  shown  by  the  record  to  have  been  act- 
ually served  on  Mrs.  Simon.  As  early  as 
1870  the  supreme  court  of  Alabama  in  Fore 
▼.  Fore,  44  Ala.  478, 483,  held  that  the  service 
of  the  writ  upon  a  supposed  lunatic  was  the 
notice  required  by  the  statute,  and  brought 
the  defendant  into  court,  and  that,  if  he  failed 
to  avail  of  such  matters  of  defense  as  he 
might  have,  he  must  suffer  the  effect  of  his 
failure  to  do  so. 

We  excerpt  in  the  margin  the  portion  of 
the  opinion  of  the  supreme  court  of  Alabama 
which  dealt  with  the  objection  that  Mrs. 
Simon  was  deprived  of  opportunity  to  be 
heard,  f 

The  contention  now  urged  is  that  notice 
imports  an  opportunity  to  defend,  and  that 
the  return  of  the  sheriff  conclusively  estab- 
lished that  Mrs.  Simon  was  taken  into  cus- 
tody, and  was  hence  prevented  by  the  sher- 
iff from  attending  the  inquest  or  defending 
through  counsel  if  she  wished  to  do  so  in 
consequence  of  the  notice  which  she  received. 
It  seems,  however,  manifest — as  it  is  fairly 


to  be  inferred  the  state  court  interpreted  ths» 
•statute — that  the  purpose  in  the  command? 
of  the  writ,  "to  take  the  person  alleged  to  be 
of  unsound  mind,  and,  if  consistent  with  her 
health  or  safety,  have  her  present  at  the 
place  of  trial,"  was  to  enforce  the  attendance 
of  the  alleged  non  compos,  rather  than  to  au- 
thorize a  restraint  upon  the  attendance  of 
such  person  at  the  hearing.  In  other  words, 
that  the  detention  authorized  was  simply 
such  as  would  be  necessary  to  enable  the 
sheriff  to  perform  the  absolute  duty  imposed 
upon  him  by  law  of  bringing  the  person  be- 
fore the  court,  if  in  the  judgment  of  that  of- 
ficer such  person  was  in  a  fit  condition  to  at- 
tend, and  hence  it  cannot  be  presumed,  in 
the  absence  of  all  proof  or  allegation  to  that 
effect,  that  the  sheriff  in  the  discharge  of 
this  duty,  after  serving  the  writ  upon  the  al- 
leged lunatic,  exerted  his  power  of  detention 
for  the  purpose  of  preventing  her  attendance 
at  the  hearing,  or  of  restraining  her  from 
availing  herself  of  any  and  every  opportun- 
ity to  defend  which  she  might  desire  to  re- 
sort to,  or  which  she  was  capable  of  exerting. 
The  essential  elements  of  due  process  of  law 
are  notice  and  opportunity  to  defend.  In 
determining  whether  such  rights  were  denied 
we  are  governed  by  the  substance  of  things, 
and  not  by  mere  form.  Louisville  &  If.  R. 
Co.  v.  Bohmidt,  177  U.  8.  230,  44  L.  ed.  747, 
20  Sup.  Ct.  Rep.  230.  We  cannot,  then,  even 
on  the  assumption  that  Mrs.  Simon  was  of 
sound  mind  and  fit  to  attend  the  hearing, 
hold  that  she  was  denied  due  process  of  law 
by  being  refused  an  opportunity  to  defend, 
when,  in  fact,  actual  notice  was  served  upon 
her  of  the  proceedings,  and  when,  as  we  con- 
strue the  statute,  if  she  had  chosen  to  do  so, 
she  was  at  liberty  to  make  such  defense  as 
she  deemed  advisable.  The  view  we  take  of 
the  statute  was  evidently  the  one  adopted 
by  the  judge  of  the  probate  court,  where  the 
proceedings  in  lunacy  were  heard,  since  that 
court,  upon  the  return  of  the  sheriff,  and  the 
failure  of  the  alleged  lunatic  to  appear, 
either  in  person  or  by  counsel,  in  order  to 
protect  her  interests,  entered  an  order  ap- 
pointing a  guardian  ad  litem  "in  the  matter*, 
of  the  petition  to  inquire  into  her  lunacy;*** 
and*an  answer  was  filed  by  such  guardian,* 
denying  all  the  matters  and  things  stated 
and  contained  in  the  petition,  and  requiring 


t'The  second  ground  of  objection  Ig  that  the 
appellee  bad  no  opportunity  to  be  heard  at  the 
Inquisition.  This  objection  is  based  npon  the 
character  and  wording  of  the  writ  directed  to 
the  sheriff.  The  provision  of  the  statute  Is 
that  the  Judge  must  'Issue  a  writ,  directed  to 
the  sheriff,  to  take  the  person  alleged  to  be  of 
unsound  mind,  and,  if  consistent  with  his 
health  or  safety,  have  him  present  at  the  place 
•f  trial.'  The  writ  that  Issued,  after  setting 
out  the  facts  averred  In  the  petition,  proceeded : 
•Now,  therefore.  If  It  be  consistent  with  the 
health  and  safety  of  said  Jetta  Simon,  yon  are 
hereby  required  to  take  her  body  so  that  you 
may  have  her  In  said  court,'  etc.  The  statute 
la  that  the  sheriff  be  directed  to  take  her  body, 
and.  If  consistent  with  health,  etc.  By  the  stat- 
ute It  Is  made  the  duty  of  the  sheriff  to  take  the 
body  without  condition,  and.  If  consistent  with 
health  and  safety,  to  have  her  present  at  the 


trial.  The  writ  Issued,  directed  to  the  sheriff, 
'If  consistent  with  health  and  safety,  to  take 
her  body,'  etc.  The  return  of  the  sheriff  shows 
that  the  writ  was  executed  In  accordance  with 
the  statute.  It  Is:  'I  executed  the  within  writ 
of  arrest  by  taking  into  my  custody  the  within- 
named  Jetta  Simon  and  handing  her  a  copy  of 
said  writ,  and  as  It  is  Inconsistent  with  the 
bealtb  or  safety  ...  to  have  her  at  the 
place  of  trial  .  .  .  she  Is  not  brought  be- 
fore the  court.'  Technically  the  writ  of  the 
Judge  was  not  accurately  correct.  Its  meaning, 
however.  Is  evident.  The  sheriff's  return  was 
complete  and  regular  In  every  respect.  We  do 
not  doubt  she  was  brought  Into  the  court  In 
the  manner  prescribed  by  statute,  and  that  she 
was  subject  to  Its  Jurisdiction.  The  second  ob- 
jection cannot  be  sustained.''  118  Ala.  680,  84 
So.  883. 
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strict  proof  to  be  made  thereof  according  to 
law. 

It  is  also  urged  as  establishing  the  nullity 
of  the  appointment  of  a  guardian  of  the  es- 
tate of  Mrs.  Simon,  that  the  proceedings 
failed  to  constitute  due  process  of  law,  be- 
cause (1)  they  were  special  and  statutory, 
and  the  petition  failed  to  state  sufficient  ju- 
risdictional facte;  (2)  a  jury  was  not  im- 
paneled as  provided  by  law;  and  (3)  there 
was  no  finding  in  the  verdict  of  the  jury  or 
the  order  entered  thereon,  ascertaining  and 
determining  all  the  facts  claimed  to  be  essen- 
tial to  confer  jurisdiction  to  appoint  a  guard- 
ian. But  the  due  process  clause  of  the  14th 
Amendment  does  not  necessitate  that  the 
proceedings  in  a  state  court  should  be  by 
a  particular  mode,  but  only  that  there  shall 
be  a  regular  course  of  proceedings  in  which 
notice  is  given  of  the  claim  asserted,  and  an 
opportunity  afforded  to  defend  against  it. 
Louisville  <£  A\  R.  Co.  v.  Schmidt,  177  U.  S. 
230,  23G,  44  L.  ed.  747,  750,  20  Sup.  Ct.  Rep. 
230,  and  cases  cited.  If  the  essential  requis- 
ites of  full  notice  and  an  opportunity  to  de- 
fend were  present,  this  court  will  accept  the 
interpretation  given  by  the  state  court  as 
to  the  regularity,  under  the  state  statute, 
of  the  practice  pursued  in  the  particular  case. 
Tested  by  theBe  principles,  we  accept  as  con- 
clusive tie  ruling  of  the  supreme  court  of 
Alabama  that  the  jury  which  passed  on  the 
issues  in  the  lunacy  proceeding  was  a  lawful 
jury,  that  the  petition  was  in  compliance 
with  the  statute,  and  that  the  asserted  omis- 
sions in  the  recitals  in  the  verdict  and  or- 
der thereon  were  at  best  but  mere  irregu- 
larities which  did  not  render  void  the  order 
of  the  state  court  appointing  a  guardian  of 
Mrs.  Simon's  estate. 

Judgment  affirmed. 


<182  U.  S.  676) 

DISTRICT  OF  COLUMBIA,  Plff.  in  Err., 
v. 

HOSEA  B.  MOULTON. 

Trial— question  of  negligence — highways- 
steam  roller  on  street — notice. 

1.  The  question  of  negligence  or  no  negligence 
Is  one  of  law  for  the  court,  where  but  one  In- 
ference can  reasonably  be  drawn  from  the 
evidence. 

X  Leaving  a  steam  roller  close  to  the  curb  on 
the  street  where  It  Is  in  use,  for  two  days 
after  It  Is  broken,  without  any  change  In  Its 
appearance  to  enhance  the  danger  of  fright- 
ening animals,  except  by  putting  over  It  the 
usual  canvns  cover  to  protect  It  from  the 
weather,  docs  not  present  a  case  of  negli- 
gence for  the  Jury,  when  a  horse  becomes 
frightened  by  its  presence  In  the  street. 

•.  No  other  notice  to  travelers  of  the  pres- 
ence of  a  steam  roller  on  a  street  Is  needed 
than  a  view  of  the  roller  Itself,  when  It  can 
be  seen  In  ample  time  to  avoid  It 

[No.  224.] 

Argued  April  9,  10,  1901.   Decided  May  Vt, 
1901. 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decision 
affirming  a  judgment  for  plaintiff  in  an  ac- 
tion for  negligence.  Reversed. 

See  same  case  below,  15  App.  D.  C.  363. 

*• 

Statement  by  Mr.  Justice  White:  Jj 
*  This  action  was  begun  by  the  defendant  in* 
error  in  the  supreme  court  of  the  District  of 
Columbia.  In  substance  he  asserted  in  his 
declaration  a  right  to  recover  from  the  Dis- 
trict of  Columbia  a  specified  sum,  upon  the 
ground  that  by  its  negligence,  on  November 
28,  1896,  he  had  sustained  serious  personal 
injury.  The  negligence  averred  consisted  in 
this, — that  for  a  space  of  two  days  prior  to 
and  including  the  date  named  the  District 
had  negligently  and  knowingly  left  upon  a 
public  highway  known  as  Park  street  a  large 
steam  roller,  which  was  calculated  to 
frighten  horses  of  ordinary  gentleness;  and 
while  plaintiff  was  driving  along  said  street, 
with  due  care,  in  a  carriage  drawn  by  a 
horse  of  that  disposition,  the  animal  was 
frightened  and  rendered  unmanageable  by 
the  steam  roller,  and  in  the  struggles  of  the 
horse  one  of  the  wheels  of  the  carriage  was 
broken,  plaintiff  was  thrown  out  upon  the 
ground  with  great  force,  and  ho  sustained 
the  injuries  for  which  recovery  was  asked. 
Defendant  filed  a  plea  of  the  general  issue. 

The  evidence  most  favorable  to  the  conten- 
tion of  the  plaintiff  tended  to  show  the  fol- 
lowing: Park  street  is  a  public  highway  in 
the  northwest  section  of  the  city  of  Washing- 
ton, commencing  at  Fourteenth  street  and 
running  westwardly.  For  several  days 
prior  to  the  accident  in  question  a  steam  roll- 
er had  been  used  in  connection  with  the  work 
of  resurfacing  Park  street  with  macadam. 
This  roller  was  of  the  kind  usually  employed 
in  constructing  macadamized  gravel  roads. 
It  had  three  wheels,  the  tread  of  the  rear 
wheel  being  about  8  feet,  which  was  its  ex- 
treme width.  The  machine  was  about  8  feet 
long  and  about  5  or  6  feet  high.  The  smoke- 
stack was  a  little  higher  than  the  other  part 
of  the  machine.  While  the  roller  was  in  use, 
on  the  forenoon  of  the  day  before  the  acci- 
dent hereinafter  referred  to,  it  "broke 
down."  The  nature  of  the  injury  to  the 
roller  does  not  appear,  otherwise  than  as  it 
may  be  inferred,  from  the  fact  that  the  roller 
was  subsequently  removed  by  horse  power, 
that  the  machinery  was  simply  disabled.  On 
becoming  out  of  order,  the  roller  was  placed 
close  to  the  south  curb  of  Park  street,  from 
20  to  50  feet  west  of  Pine  street — a  street  50 
feet  in  width — and  distant  about  900  feetoc 
westwardly  from  Fourteenth  street.  OvcrjT 
"the  roller  was  placed  a  canvas  cover.  The* 
roadway  proper,  at  the  point  where  the  roll- 
er was  stationed,  was  about  28  feet  wide, 
and  there  was  ample  room  for  the  passage  of 
vehicles  between  the  roller  and  the  north- 
erly side  of  Park  street. 

About  3  o'clock  on  the  afternoon  of  No- 
vember 26,  1896  (Thanksgiving  Day),  plain- 
tiff drove  into  Park  street  from  Fourteenth 
street,  and,  as  he  did  so,  saw  the  steam  roll- 
er. The  horse  he  was  driving  was  one 
which  the  plaintiff  had  owned  for  several 
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years,  waa  regarded  aa  of  an  ordinarily  gen- 
tle disposition,  and  had  several  times  been 
driven  safely  past  steam  rollers  when  they 
were  in  actual  operation.  Plaintiff  guided 
his  horse,  intending  to  pass  by  the  roller  in 
the  space  to  the  right  thereof,  but  on  ap- 
proaching Pine  street  the  horse  became  rest- 
ive from  the  napping  of  the  canvas  cover  on 
the  roller,  or  from  some  other  cause,  and 
when  about  opposite  the  middle  of  Pine 
street  became  unmanageable,  reared,  and  up- 
set the  vehicle,  throwing  out  and  injuring 
the  plaintiff.  The  evidence  also  tended  to 
show  that  other  horses  in  passing  the  roller 
had  exhibited  fear. 

The  case  was  tried  to  a  jury,  and  resulted 
in  a  verdict  for  the  plaintiff.  On  appeal  the 
judgment  was  affirmed  by  the  court  of  ap- 
peals of  the  District    15  App.  D.  C.  363. 

Messrs.  Andrew  B.  Duvall  and  Clarence 
A.  Brandenburg  for  plaintiff  in  error. 

Messrs.  A.  8.  Worthington  and 
Charles  L.  Fralley  for  defendant  in  er- 
ror. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court: 

That  the  District  of  Columbia  is  not  an 
insurer  of  the  safety  of  travelers  upon  its 
streets  is,  of  course,  unquestioned.  This  be- 
ing so,  we  think  the  lower  courts  erred  in  up- 
holding the  liability  of  the  District  for  the 
injuries  sustained  by  the  plaintiff,  under  the 
circumstances  disclosed  in  the  record. 
The  steam  roller  in  question  had  been 
a  brought  to  the  place  where  the  accident  oc- 
j-curred,  for  a  lawful  purpose,  viz.,  that  of 
•  performing  a  duty  enjoined  upon  the  district 
to  keep  in  repair  the  streets  subject  to  its 
control.  The  use  of  an  appliance  such  as  a 
steam  roller  was  a  necessary  means  to  a 
lawful  end, — a  means  essential  to  the  per- 
formance of  a  duty  imposed  by  law.  it  must 
therefore  follow  that  if  in  the  legitimate  and 
proper  use  of  such  machine,  with  reasonable 
notice  to  the  public  of  such  use,  an  injury 
is  occasioned  to  one  of  the  public,  such  in- 
jury is  damnum  absque  injuria.  Lane  v. 
Lewiston,  91  Me.  292,  294,  39  AO.  999; 
Morton  v.  Frankfort,  55  Me.  46;  Cairnoross 
v.  Pewaukee,  78  Wis.  66,  10  L.  R.  A.  473,  47 
N.  W.  13,  commenting  upon  and  explaining 
Hughes  v.  Fond  du  Lao,  73  Wis.  380,  41  N. 
W.  407.  Conceding  that  the  roller  was  an 
object  calculated  to  frighten  horses  of  or- 
dinary gentleness,  yet,  at  the  roost,  the  lia- 
bility of  the  municipality  for  negligently 
permitting  such  objects  to  remain  within 
the  limits  of  a  highway,  if  it  exists,  must 

Srimarily  be  dependent  upon  the  fact  that 
bey  are  unlawfully  upon  the  highway. 
The  sole  negligence  complained  of  in  the 
declaration  was  averred  to  consist  in  keep- 
ing the  steam  roller  in  question  on  Park 
street  for  the  space  of  two  days,  so  as  to  be 
a  public  nuisance  and  dangerous  to  travelers 
passing  along  said  street  with  their  carriages 
and  horses.  There  was  no  allegation  that 
the  roller,  in  consequence  of  its  being  dis- 
abled, presented  such  a  changed  appearance 


that  the  danger  of  its  frightening  aa  animal 
was  enhanced.  Nor  was  there  any  averment 
that  the  negligence  was  committed  in  the 
use  of  the  canvas  covering,  and  no  proof 
was  offered  on  the  trial  tending  to  show  that 
such  a  cover  was  not  the  means  usually  em- 
ployed to  protect  steam  rollers  from  the 
weather  when  they  were  lawfully  on  the 
street  and  for  the  time  being  not  in  use. 

Where  but  one  inference  can  reasonably 
be  drawn  from  the  evidence  the  question  of 
negligence  or  no  negligence  is  one  of  law  for 
the  court.  Northern  P.  R.  Co.  v.  Freeman, 
174  U.  8.  379,  384,  43  L.  ed.  1014,  1016,  19 
Sup.  Ct  Rep.  763;  Metropolitan  R.  Co.  v. 
Jackson,  L.  R.  3  App.  Cas.  193.  It  is  only 
where  the  evidence  is  such  that  reasonable 
men  may  fairly  differ  as  to  the  deductions 
to  be  drawn  therefrom,  that  the  determina- 
tion of  the  fact  of  negligence  should  be  sub- 
mitted to  a  jury.  Warner  v.  Baltimore  &  0. 
R.  Co.  168  U.  S.  339,  348,  42  L.  ed.  491,  497,s 
18  Sup.  Ct  Rep.  68.  The  question  whichg 
here  arises,  then,  is/Did  the  evidence  justify* 
the  trial  court  in  permitting  the  jury  to  de- 
termine whether  or  not  in  allowing  the  dis- 
abled roller  to  remain  at  the  place  referred 
to,  under  the  circumstances  stated,  the  Dis- 
trict negligently  and  unlawfully  obstructed 
the  highway! 

We  shall  assume  that  the  period  when  the 
steam  roller  became  unserviceable  while  in 
use  on  Park  street  was  the  forenoon  of  the 
day_  prior  to  the  accident,  as  claimed  by  the 
plaintiff.  The  right  however,  to  use  a  steam 
roller  upon  a  public  street  for  the  purpose 
of  the  repair  of  such  street  we  think  neces- 
sarily includes  the  right  to  retain  the  roller 
upon  the  street  until  a  reasonable  time  after 
the  necessity  for  the  use  of  the  machine  has 
terminated,  in  the  meantime  exercising  due 
care  in  the  deposit  of  the  machine  when  not 
in  use,  and  giving  due  notice  and  warning 
to  the  public  of  the  presence  of  such  machine 
if  travel  upon  the  street  is  permitted.  We 
can  perceive  no  difference  in  principle  be- 
tween using  and  keeping  a  steam  roller  on 
the  streets  until  the  completion  of  a  par- 
ticular work,  and  the  maintaining  a  lawful 
excavation,  such  as  for  the  construction  of 
a  sewer  or  of  an  underground  road,  and  the 
use  of  an  engine,  derrick,  etc,  in  connection 
with  the  hoisting  of  earth  from  an  excava- 
tion. The  appliances  used  in  connection 
with  such  excavations,  even  though  calcu- 
lated to  frighten  horses  of  ordinary  gentle- 
ness not  familiar  with  such  objects,  undoubt- 
edly may  be  retained  at  the  place  where  need- 
ed until  the  necessity  therefor  has  ceased; 
and  the  circumstance  that  such  appliances 
become  temporarily  disabled  cannot,  in  rea- 
son, be  held  to  affect  the  right  of  the  munici- 
pal authorities  to  keep  such  machinery  on 
the  works  until,  in  the  ordinary  course  of 
events  and  in  the  exercise  of  a  reasonable 
discretion,  it  is  found  convenient  either  to 
there  make  the  needed  repairs  or  to  remove 
the  appliances  elsewhere  for  that  purpose. 
Now,  the  only  inference  warranted  by  the 
record  is  that  when  the  steam  roller  in  ques- 
tion got  out  of  order  it  was  being  used  upon 
the  street,  and  the  necessity  for  its  further 
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use  continued  to  exist.  Had  the  machine  not 
broken  down,  or  had  needed  repairs  been 
made  to  it  at  the  place  where  the  roller  was 
deposited,  it  might  lawfully  have  been  al- 
lowed to  remain  upon  the  street  while  ita 
H  further  use  was  required,  and  until  it  was 

*  reasonably  convenient  to  remove  it.  Under 

•  such  a  state  of  facts  as  has  been  detailed 
there  was  nothing,  cither  in  the  circumstance 
of  the  disabling  of  the  machine  or  in  the  de- 
tention, warranting  the  inference  that  the 
right  to  leave  the  roller  upon  the  street  over 
a  legal  holiday  did  not  exist,  and  that  an  il- 
legal use  of  the  highway  had  originated.  It 
follows  that  the  facts  in  evidence  respecting 
the  keeping  of  the  roller  on  Park  street  dur- 
ing the  period  referred  to  did  not  justify 
the  submission  to  the  jury  of  the  question 
whether  the  District  was  negligent  in  so 
keeping  the  machine,  as  it  could  not  reason- 
ably have  been  inferred  that  the  employees 
of  the  District  were  negligent  in  failing  to 
remove  the  machine  before  the  occurrence  of 
the  accident. 

As  respects  the  notice  owing  to  the  plain- 
tiff of  the  presence  of  the  roller,  we  agree 
with  the  opinion  of  the  supreme  judicial 
court  of  Maine  in  Lane  v.  Lewiston,  91  Me. 
202,  39  Atl.  999,  that  where  a  steam  roller  is 
allowed  to  remain  upon  a  municipal  high- 
way it  is  requisite  that  the  municipality 
causing  the  obstruction  should  give  reason- 
able notice  to  the  traveling  public  of  its  pres- 
ence, but  that  a  view  of  the  obstruction  itself 
in  time  to  avoid  it  without  injury  amounts 
to  notice.  In  other  words,  as  stated  by  the 
Maine  court,  "no  one  needs  notice  of  what  he 
already  knows,"  and  "knowledge  of  the  dan- 
ger is  equivalent  to  prior  notice."  91  Me. 
206,  39  Atl.  1000.  That  the  plaintiff  had 
notice  of  the  presence  of  the  roller  on  Park 
street  in  ample  time  to  have  avoided  it  is  un- 
disputed. When  he  turned  from  Fourteenth 
street  into  Park  street  it  was  broad  daylight, 
there  was  nothing  to  obstruct  his  view  west- 
ward, and  in  fact  he  testified  that  the  roller 
was  in  plain  sight.  He  was  not  induced  or 
directed  by  the  agents  of  the  District  to  pro- 
ceed past  the  roller.  He  knew  that  such 
objects  sometimes  frightened  horses,  but 
from  his  acquaintance  with  the  disposition 
of  his  horse  he  believed  that  he  could  con- 
trol the  animal  and  drive  safely  past  the  roll- 
er, and  he  voluntarily  undertook  to  do  so. 
Now,  it  seems  clear — particularly  as  the  dan- 
ger was  neither  hidden  nor  concealed — that 
the  District  was  under  no  obligation  to  re- 
strain the  plaintiff  from  attempting  to  pass, 
either  by  closing  Park  street  or  by  other 
means.  The  District  was  not  bound  to  pre- 
sume that  it  would  be  necessarily  hazardous 
8  to  attempt  to  drive  past  the  roller,  station- 
£ary*and  quiet  as  it  was,  and  familiar  as 
horses  in  a  large  city  usually  are  to  the  sight 
and  sounds  of  electric  and  cable  cars  and 
horseless  motors.  The  District,  at  best,  was 
only  chargeable  with  notice  that  the  roller 
was  an  object  which  might  frighten  some 
horses  of  ordinary  gentleness,  not  that  it 
would  inevitably  do  so.  It  was  bound  to 
five  sufficient  warning  to  drivers  of  the  pres- 
ence of  the  roller  in  time  to  enable  them  to 


avoid  passing  it,  if  desired.  The  District, 
however,  had  a  right  to  assume  that  a  driver 
of  mature  age  was  familiar  with  the  habits 
and  disposition  of  his  horse,  and  was  pos- 
sessed of  the  common  knowledge  respecting 
the  tendency  of  steam  rollers  to  occasionally 
frighten  such  animals.  The  roller  being  law- 
fully on  the  street,  the  District  was  not 
bound  to  guard  against  the  consequences  of 
a  voluntary  attempt  to  drive  by  this  roller. 
Certainly,  if  a  driver  believed  that  it  would 
not  be  the  natural  and  proper  consequence 
of  such  an  attempt  that  his  safety  would  be 
endangered,  the  District  ought  not  to  be 
charged  with  notice  that  the  attempt  would 
be  dangerous  either  to  life  or  to  limb. 

The  foregoing  observations  sufficiently  in- 
dicate the  errors  committed  by  the  trial  court 
in  the  instructions  given  to  the  jury  and  in 
the  refusal  to  give  requested  instructions,  to 
which  exceptions  were  noted.  It  suffices  to 
say  in  conclusion  that  the  trial  court  erred 
in  refusing  to  instruct  the  jury,  as  request- 
ed, that  upon  the  whole  evidence  in  the  case 
their  verdict  should  be  for  the  District.  As 
said  by  this  court,  speaking  through  Mr.  Jus- 
tice Blatchford,  in  Schofield  v.  Chicago,  M.  4 
St.  P.  R.  Co.  114  U.  S.  CIS,  618,  29  L.  ed. 
224,  225,  5  Sup.  Ct.  Rep.  1125,  1127: 

"It  is  the  settled  law  of  this  court  that, 
when  the  evidence  given  at  the  trial,  with  all 
the  inferences  which  the  jury  could  justifi- 
ably draw  from  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that  such  a  ver- 
dict, if  returned,  must  be  set  aside,  the  court 
is  not  bound  to  submit  the  case  to  the  jury, 
but  may  direct  a  verdict  for  the  defendant. 
Schuylkill  <£  D.  Improv.  <t  R.  Co.  v.  ilunson, 
14  Wall.  442,  20  L.  ed.  867;  Pleasants  ▼. 
Font,  22  Wall.  116,  22  L.  ed.  780;  Herbert 
v.  Butler,  97  U.  S.  319,  24  L.  ed.  958;  Bow- 
ditch  v.  Boston,  101  U.  S.  16,  25  L.  ed.  980; 
Qriggs  v.  Houston,  104  U.  8.  553,  26  L.  ed. 
840;  Randall  v.  Baltimore  <f  O.  R.  Co.  109w 
U.  S.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.g 
322;  Anderson  County  Comrs.  t.*Beal,  113* 
U.  S.  227,  28  L.  ed.  966,  6  Sup.  Ct.  Rep.  433; 
Baylis  v.  Travelers'  Ins.  Co.  113  U.  S.  316, 
28  L.  ed.  989,  6  Sup.  Ct,  Rep.  494." 

The  judgment  of  the  Court  of  Appeal*  of 
the  District  of  Columbia  is  reversed,  with  in- 
structions to  that  court  to  reverse  the  judg- 
ment of  the  Supreme  Court  of  the  District  of 
Columbia,  and  to  grant  a  new  trial. 


(182  TJ.  S.  419) 
WILLIAM  R.  REAGAN,  Appt^ 
v. 

UNITED  STATES. 

Commissioners — in    Indian  territory — re- 
moval. 

Commissioners  of  the  United  States  court  for 
the  Indian  territory  are  not  taken  out  of  the 
general  rale  which  regards  the  power  of  re- 
moval as  Incident  to  the  power  of  appoint- 
ment, by  the  proviso  of  the  act  of  Congress 
of  March  1,  1895  (28  Stat,  at  I*  695,  chap. 
145,  |  4).  declaring  them  subject  to  removal 
by  the  Jodge  of  the  district  where  they  reside 
"for  causes  prescribed  by  law,"  since  no 
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cause*  for  removal  have  been  affirmatively 
specified  by  Congress,  and  the  provision  of  the 
act  of  Hay  2,  1890,  |  89,  authorising  them  to 
exercise  the  powers  of  justices  of  the  peace 
under  the  laws  of  Arkansas,  does  not  bring 
the  commissioners  under  the  provisions  of  the 
Arkansas  statutes  respecting  the  removal  of 
Justices  of  the  peace. 

[No.  239.] 

Argued  April  15,  1901.    Deoided  May  «7, 
1901. 

APPEAL  from  a  judgment  of  the  Court 
of  Claims  dismissing  a  petition  for  sal- 
ary as  United  States  commissioner  in  the 
Indian  territory.  Affirmed. 

See  same  case  below,  35  Ct  CI.  00. 

Statement  by  Mr.  Justice  Fuller: 
Appellant  filed  his  petition  in  the  court  of 
elaims  October  13,  1897,  and  an  amended  pe- 
tition October  27,  1899,  seeking  to  recover 
salary  as  United  States  commissioner  in  the 
Indian  territory,  at  the  rate  of  $1,500  per 
annum,  from  February  1,  1896,  to  September 
SO,  1899,  aggregating  $5,375. 

The  findings  of  fact  and  conclusion  of  law 
were  as  follows: 

1.  The  claimant  was,  on  the  26th  day  of 
April,  1893,  appointed  by  the  United  States 

•  court  for  the  Indian  territory  United  States 
commissioner  within  said  territory,  under 
the  provisions  of  8  39  of  an  act  of  Congress 
approved  May  2,  1890,  chapter  182  (1st 
Bupp.  Rev.  Stat.  737),  and  upon  the  1st  day 
of  March,  1895,  the  claimant  was  one  of  the 
present  commissioners,  then  holding  office 
under  an  existing  appointment.  On  April 
17,  1895,  the  following  order  was  entered  of 
record  in  the  United  States  court  in  the  In- 
dian territory,  southern  district: 

"It  appearing  from  the  records  of  this 
court  that  the  said  William  R.  Reagan  was 
a  duly  appointed,  qualified,  and  acting  com- 
emissioner  for  the  United  States  court  tor  the 
m  third  judicial  division  of  the  Indian  terri- 

•  tory,  located  at  Chickasha,  on'the  1st  day  of 
March,  1895,  it  is  hereby  ordered  that  in  ac- 
cordance with  the  act  of  Congress  approved 
March  1,  1895,  the  said  William  R.  Reagan 
be,  and  he  is  hereby,  continued  in  office,  and 
the  bond  hereinbefore  recited  be,  and  the 
same  is,  in  all  things  approved  and  con- 
firmed. C.  B.  KUgore,  Judge." 

2.  He  continuously  performed  the  duties 
and  received  the  salary  of  said  office  until 
the  3 1st  day  of  January  in  the  year  1896, 
when  the  following  letter  was  entered  upon 
the  records  of  the  United  States  court  in  the 
Indian  territory,  in  the  southern  district,  b7 
the  Eon.  Constantine  B.  KUgore,  judge  of 
•aid  court: 

"In  Chambers, 
"Ardmore,  Indian  Territory, 
January  31st,  1898. 
"Hon.  William  R.  Reagan,  United  States 
Commissioner  for  the  Fourth  Commission- 
er's District  in  and  for  the  Southern  Dis- 
trict of  the  Indian  Territory. 
"Sir:— 

"I  feel  it  my  duty  to  declare  the  office  of 


commissioner  in  that  district  vacant,  and  to 
notify  you  that  you  are  no  longer  United 
States  commissioner  for  that  district,  and 
your  successor  will  be  named  at  once. 

"There  are  many  reasons  which  I  could 
assign  for  my  action  in  this  behalf,  but  I 
will  only  suggest  one  now,  that  is,  your  age 
and  the  infirmities  incident  thereto  render 
you,  in  my  judgment,  in  many  respects  unfit 
for  the  office. 

"Very  respectfully,  your  obedient  servant, 
"C.  B.  Kilgore, 
"Judge  U.  S.  Di«t  Court,  S.  Diet" 
The  letter  was  not  sent  to  the  claimant  or 
served  upon  him.   No  other  statement  of 
cause  was  made.   The  claimant  was  given 
no  notice  of  any  charge  against  him.  No 
hearing  was  allowed  the  claimant  and  no  op- 
portunity to  submit  proof  in  his  defense. 

3.  The  claimant  protested  that  said  letter 
was  insufficient  to  effect  his  removal,  and 
duly  served  such  protest  upon  the  Hon.  Con- 
stantine B.  Kilgore,  judge  of  said  court.  _ 

4.  On  February  10,  1890,  one  John  R.  Wil-«J 
Hams,  who  had*been  designated  by  said  judge* 
as  United  States  commissioner  in  the  claim- 
ant's place,  came  to  claimant's  office  with 
two  armed  deputy  marshals,  and,  presenting 
his  order  of  appointment,  demanded  posses- 
sion of  the  dockets,  books,  and  papers  belong- 
ing to  claimant's  office  as  United  States  com- 
missioner. 

5.  The  order  of  appointment  of  said  Wil- 
liams is  as  follows : 

"In  Chambers, 
"Ardmore,  Indian  Territory, 
January  31st,  1896. 
"John  R.  Williams,  a  resident  of  Ryan, 
southern  district  of  Indian  territory,  is 
hereby  appointed  United  States  commission- 
er in  and  for  the  fourth  district  of  the 
southern  district  of  the  Indian  territory. 
"Said  appointment  to  take  effect  at  once. 
"It  is  further  ordered  that  said  commis- 
sioner shall  reside  at  Ryan,  and  that  he  shall 
hold  court  at  Ryan  and  at  the  town  of  Dun- 
can in  said  district  until  further  ordered, 
the  time  to  be  divided  so  as  to  dispose  of  the 
business  at  both  points,  which  time  shall  be 
determined  upon  hereafter. 

"C.  B.  Kilgore, 
"Judge  U.  S.  Ct,  So.  Dist" 

6.  The  claimant  protested  and  refused  to 
recognize  said  Williams  as  his  successor  in 
said  office,  excepting  so  far  as  he  was  com- 
pelled thereto  by  the  exercise  of  superior 
force  on  the  part  of  the  deputy  marshals 
aforesaid  and  said  Williams.  Thereupon  the 
claimant  and  said  Williams  joined  in  the 
following  instrument  of  writing: 
"Duncan,  Indian  Territory,  ) 

Southern  District.  J 
"This  instrument  of  writing  witnesseth: 
"That  whereas  C.  B.  Kilgore,  judge  of  the 
United  States  court  for  the  southern  dis- 
trict of  the  Indian  territory,  on  the  31st  day 
of  January,  a.  d.  1896,  made,  and  caused  to 
be  entered  upon  the  docket  of  his  court  at 
Ardmore,  Indian  territory,  an  order  declar- 
ing my  office  of  United  States  commissioner 
for  the  Ryan  division  of  said  district  vacant; 
and  at  the  same  time  appointing  John  R. 
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•  Williams  to  be  my  successor  in  said  office, 
and  the  said  Reagan  having  appealed  to  the 
courts  of  the  United  States  from  said  order, 
on  the  ground  that  said  order  is  contrary 
to  the  law: 

"Now,  therefore,  it  is  agreed  by  and  be- 
tween the  parties  hereto  that  said  Reagan 
will  turn  over  and  surrender  the  dockets, 
books,  and  papers  belonging  to  said  office 
under  protest,  and  that  said  Williams  re- 
ceives the  same  with  the  understanding  that 
■aid  Reagan  yields  no  rights  by  so  doing  that 
he  would  otherwise  have. 

"Witness  our  hands  this  10th  day  of  Feb- 
ruary, a.  D.  1896. 

,  "Jno.  R.  Williams. 

"Wm.  R.  Reagan." 

7.  The  claimant  received  a  salary  of  $1,- 
500  per  annum  up  to  the  3d  day  of  Feb- 
ruary, 1896,  but  since  that  date  has  not  been 
paid  said  salary  or  any  part  thereof. 

8.  Claimant  took  no  other  or  further  ac- 
tion to  assert  his  claim  to  said  office,  or  to 
obtain  a  reversal  of  the  action  of  Judge  Kil- 
gore  until  the  institution  of  this  proceeding. 

9.  From  the  3d  day  of  February,  1896, 
until  the  7th  day  of  October,  1897,  John  R. 
Williams,  who  was  appointed  by  Judge  Kil- 
gore  to  said  office  in  claimant's  stead,  ex- 
ercised said  office  and  was  paid  the  salary 
thereof.  On  said  date  one  Horace  M.  Wof- 
verton  was  appointed  as  the  successor  of  said 
John  R.  Williams  by  Hon.  Hosea  Townsend, 
United  States  judge  for  said  district,  and 
since  that  time  has  exercised  said  office  and 
has  been  paid  the  salary  thereof. 

10.  From  the  3d  day  of  February,  1896, 
until  the  commencement  of  this  action,  the 
disbursing  clerk  of  the  Department  of  Jus- 
tice paid  to  the  persons  who  succeeded  claim- 
ant to  said  office  the  salary  of  said  office,  in 
the  absence  of  any  notice  on  the  part  of 
claimant  that  he  claimed  to  be  lawfully  en- 
titled to  said  office  and  the  salary  thereof,  or 
any  claim  or  demand  on  the  part  of  claim- 
ant for  the  payment  to  him  of  such  salary 
for  said  period  of  time  or  any  part  thereof. 

Conclusion  of  Law. 
Upon  the  foregoing  findings  of  fact,  the 
court  decide,  as  a  conclusion  of  law,  that  the 
«9  petition  be  dismissed. 

'judgment  was  thereupon  rendered  dis- 
missing the  petition,  and  the  case  was 
brought  to  this  court  by  appeal.  The  opinion 
below  is  reported  35  Ct.  01.  90. 

Mr.  Wm.  B.  King  for  appellant. 
Mr.  Assistant  Attorney  General  Prmdt  for 
appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Section  39  of  the  act  of  May  2,  1890  (26 
Stat,  at  L.  98,  chap.  182),  provided: 

"That  the  United  States  court  in  the  In- 
dian territory  shall  have  all  the  powers  of 
the  United  States  circuit  courts  or  circuit 
court  judges  to  appoint  cormnissionerswithin 
said  Indian  territory,  who  shall  be  learned  in 
the  law,  and  shall  be  known  as  United  States 
commissioners ;  but  not  exceeding  three  com- 


missioners shall  be  appointed  for  any  one  di- 
vision, and  such  commissioners  when  ap- 

Sointed  shall  have,  within  the  district  to  be 
esignated  in  the  order  appointing  them,  all 
the  powers  of  commissioners  of  circuit  court* 
of  the  United  States. 

''They  shall  be  ear  officio  notaries  public, 
and  shall  have  power  to  solemnize  mar- 
riages. 

"The  provisions  of  chapter  ninety-one  of 
the  said  laws  of  Arkansas,  regulating  the  ju- 
risdictionand  procedure  before  justices  of  the 
peace,  are  hereby  extended  over  the  Indian 
territory;  and  said  commissioners  shall  ex- 
ercise all  the  powers  conferred  by  the  laws 
of  Arkansas  upon  justices  of  the  peace  with- 
in their  districts;  but  they  shall  have  no 
jurisdiction  to  try  any  cause  where  the  value 
of  the  thing  or  the  amount  in  controversy 
exceeds  one  hundred  dollars." 

The  act  of  March  1,  1895  (28  Stat  at  L. 
695,  chap.  145),  provided  for  additional 
judges  of  the  court,  and  by  $  4: 

"That  each  judge  of  said  court  shall  have 
the  powers  conferred  by  law  upon  the  United 
States  circuit  courts  to  appoint  commission- 
ers within  the  district  in  which  he  presides, 
who,  at  the  time  of  their  appointments,  Bhall 
be  duly  enrolled  attorneys  of  some  court  off 
record  of  the  United  States  or  of  some  state,?? 
•and  shall  be  competent  and  of  good  stand-* 
ing,  and  shall  be  known  as  United  States 
commissioners;  but  not  exceeding  six  com- 
missioners shall  be  appointed  for  any  dis- 
trict hereinbefore  constituted: 

"Provided,  That  the  present  commission- 
ers shall  be  included  in  that  number  and 
shall  hold  office  under  their  existing  appoint- 
ments, subject  to  removal  by  the  judge  of 
the  district  where  said  commissioners  reside, 
for  causes  prescribed  by  law.  The  judge  for 
each  district  may  fix  the  place  where  or  the 
time  when  each  commissioner  shall  hold  his 
regular  terms  of  court. 

"The  order  appointing  such  commission- 
ers shall  be  in  writing  and  shall  be  spread 
upon  the  records  of  one  of  the  courts  of  the 
district  for  which  they  are  appointed;  and 
such  order  shall  designate,  by  metes  and 
bounds,  the  portion  of  the  district  for  which 
they  are  appointed.  They  shall  have  all  the 
powers  of  commissioners  of  the  circuit  courts 
of  the  United  States. 

"They  shall  be  ex  officio  notaries  publie 
and  ex  officio  justices  of  the  peace  within 
and  for  the  portion  of  the  district  for  which 
they  are  appointed,  and  shall  have  the  power 
as  such  to  solemnize  marriages." 

Appellant  was  appointed  a  commissioner 
April  25,  1893,  and  was  such  on  March  1, 
1895.  In  view  of  the  proviso  he  was  con- 
tinued in  office  until  January  31,  1896,  when 
he  was  removed  by  the  judge  of  the  district 
where  he  resided,  and  another  person  ap- 
pointed. 

He  now  contends  that  the  removal  was 
void,  because  the  cause  assigned  for  the  ac- 
tion of  the  judge  was  not  a  "cause  prescribed 
by  law,"  and  because  he  was  given  no  notice 
of  any  charge  against  him,  and  no  hearing, 
contrary  ti>  the  statute. 

The  commissioners  appointed  by  the  judges 
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of  the  United  State*  court  in  the  Indian 
territory  axe  inferior  officers,  not  holding 
their  offices  for  life  or  by  any  fixed  tenure, 
and  they  fall  within  the  settled  rule  that  the 
power  of  removal  is  incident  to  the  power 
of  appointment.  Ea  -parte  Hennen,  13  Pet. 
230,  258,  10  L.  ed.  138,  152;  Parsons  v. 
United  States,  107  U.  S.  324,  42  L.  ed.  185, 
17  Sup.  Ct  Rep.  880.  But  it  is  assumed  that 
a  because  of  the  language  of  the  proviso  com- 
amiaeioners  appointed  by  the  court  prior  to 
J1  March  1,  1895,  formed  an* exceptional  class 
from  commissioners  appointed  by  the  judges 
of  that  court  after  that  date,  and  hold  office 
until  they  are  removed  for  causes  prescribed 
by  existing  law,  or  until  Congress  passes  a 
law  defining  such  causes.  The  latter  view 
may  be  rejected  at  once,  for  the  words, 
"causes  prescribed  by  law,"  manifestly  relate 
to  causes  prescribed  when  the  act  was  ap- 
proved, or  at  least  when  the  removal  was 
made.  Not  only  is  there  nothing  here  to  give 
them  anyother  meaning,  but  itcannot  be  pre- 
sumed that  Congress  intended  to  forbid  the 
exercise  by  the  judges  of  their  power  in  the 
matter  of  these  appointments  in  the  instance 
of  these  particular  commissioners,  or  to  pro- 
vide that  they  should  hold  office  during  life, 
or  until  Congress  should  specify  causes  sub- 
jecting them  to  removal,  while  all  other  com- 
missioners were  removable  at  the  will  of  the 
power  appointing  them. 

The  proviso  was  enacted  apparently  out 
of  abundant  caution  lest  the  legislation  in 
respect  of  the  United  States  court  in  the 
Indian  territory  might  operate  in  itself  to 
turn  the  then  commissioners  out  of  office; 
and  if  Congress  had  intended  in  addition 
that  they  should  hold  office  free  from  the 
rule  applicable  to  others,  we  think  that  the 
intention  would  have  been  plainly  expressed. 

The  inquiry  is,  therefore,  whether  there 
were  any  causes  of  removal  prescribed  by 
law  March  1,  1895,  or  at  the  time  of  the  re- 
moval. If  there  were,  then  the  rule  would 
apply  that  where  causes  of  removal  are 
specified  by  Constitution  or  statute,  as  also 
where  the  term  of  office  is  for  a  fixed  period, 
notice  and  hearing  are  essential.  If  there 
were  not,  the  appointing  power  could  remove 
at  pleasure  or  for  such  cause  as  it  deemed 
sufficient. 

The  suggestion  that  the  proviso  refers  to 
such  causes  as  courts  might  recognize  as 
just  will  not  do,  for  "prescribed  by  law"  is 
prescribed  by  legislative  act,  and  removal 
for  cause,  when  causes  are  not  defined  nor 
removal  for  cause  provided  for,  is  a  matter 
of  discretion,  and  not  reviewable. 

It  does  not  appear  that  any  causes  for  re- 
moval of  these  court  officers  were  ever  af- 
efirmatively  specified  by  Congress;  but  it  is 
"said  that  Congress  had  prescribed  such 
•  causes  by  the  adoption *in  the  Indian  terri- 
tory of  certain  laws  of  Arkansas.   By  §  31 
of  the  act  of  May  2,  1890,  some  of  those 
laws  were  put  in  force  in  the  Indian  terri- 
tory, and  by  §  39  the  commissioners  were 
authorized  to  exercise  all  the  powers  con- 
ferred by  the  laws  of  Arkansas  on  justices 
of  the  peace  within  their  districts,  and  the 
provisions  of  chapter  91  of  those  laws  regu- 


lating the  jurisdiction  of  and  procedure  be- 
fore justices  of  the  peace  were  extended  to 
that  territory.  By  the  act  of  March  1,  1895, 
these  were  re-enacted,  and  chapters  45  and 
40  of  Mansfield's  Digest,  treating  of  criminal 
law  and  criminal  procedure,  were  also  put 
in  force  there. 

The  argument  is  that  the  effect  of  these 
provisions  was  to  put  the  commissioners  in 
the  place  of  justices  of  the  peace  in  Arkan- 
sas, and  that  consequently  the  causes  pre- 
scribed by  law  for  the  removal  of  justices  of 
the  peace  must  be  taken  as  prescribed  by  law 
as  causes  for  the  removal  of  commissioners. 

In  our  opinion  this  conclusion  does  not  fol- 
low. In  order  to  clothe  the  commissioners 
with  the  powers  pertaining  to  justices  of 
the  peace,  this  was  conveniently  accom- 
plished by  reference,  but  that  did  not  con- 
vert these  officers  of  the  United  States  court 
in  the  Indian  territory  into  justices  of  the 
peace,  or  change  the  relations  between  them 
and  the  judges  of  that  court.  Justices  of 
the  peace  in  Arkansas  by  state  Constitution 
and  laws  hold  office  for  two  years,  and  can- 
not be  removed  except  for  cause  and  on  no- 
tice and  hearing.  Tie  commissioners  hold 
office  neither  for  life  nor  for  any  specified 
time,  and  are  within  the  rule  which  treats 
the  power  of  removal  as  incident  to  the 
power  of  appointment,  unless  otherwise  pro- 
vided. By  chapters  45  and  46  justices  of 
the  peace  on  conviction  of  the  offenses  enu- 
merated are  removable  from  office,  but  these 
necessarily  do  not  include  all  causes  which 
might  render  the  removal  of  commissioners 
necessary  or  advisable.  Congress  did  not 
provide  for  the  removal  of  commissioners  for 
the  causes  for  which  justices  of  the  peace 
might  be  removed,  and  if  this  were  to  be 
ruled  otherwise  by  construction  the  effect 
would  be  to  hold  the  commissioners  in  office 
for  life  unless  some  of  those  specially  enu-H 
merated  causes  became  applicable  to  them.  $J 
*  We  agree  with  the  court  of  claims  that* 
this  would  be  a  most  unreasonable  construc- 
tion, and  would  restrict  the  power  of  re- 
moval in  a  manner  which  there  is  nothing 
in  the  case  to  indicate  could  have  been  con- 
templated by  Congress. 

If  causes  of  removal  had  been  prescribed 
by  law  before  the  removal  of  appellant,  that 
would  have  presented  a  different  question, 
but  as  there  were  then  none  such  the  pro- 
viso did  not  operate  to  take  him  out  of  the 
rule  expounded  in  lix  parte  Hennen,  and  the 
mere  fact  that  in  that  particular  this  part 
of  the  proviso  was  inoperative  as  to  him 
did  not  change  the  result. 

Judgment  affirmed. 


(182  U.  S.  461) 

HENRY  CLEWS,  Charles  M.  Foster,  and 
James  B.  Clews,  Petitioners, 
v. 

MALCOLM  M.  JAMIESON,  Roland  a  Nick- 
erson,  Harry  F.  Billings,  et  al. 
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L  Equity  may  have  Jurisdiction  of  a  suit  to 
enforce  a  right  In  a  trust  fund,  though  the 
only  relief  sought  la  a  recovery  of  money. 

S.  A  remedy  by  bill  of  Interpleader  on  the  part 
of  the  holder  of  a  trust  fund  against  rival 
claimants  thereof  does  not  preclude  a  suit  In 
equity  by  one  of  such  claimants  to  establish 
his  rights  In  the  trust  fund. 

8.  A  suit  In  equity  may  be  maintained  by  one 
who  by  a  broker  has  sold  stock  on  an  exchange, 
against  the  governing  committee  of  the  ex- 
change and  a  person  who  has  bought  the  same 
amount  of  stock  from  another  party,  but  who 
by  the  rules  of  the  exchange  Is  to  be  deemed 
a  purchaser  of  the  former  stock,  but  has  re- 
fused to  take  It,  where  the  relief  sought  Is  a 
recovery  of  damages  from  him  for  his  refusal 
to  take  the  stock,  and  also  the  enforcement  of 
rights  In  an  alleged  trust  fund  which  has  been 
deposited  with  the  governing  committee  of 
the  exchange  by  him  and  by  the  broker  as 
margins  on  said  stock. 

4.  Privity  of  contract  exists  between  the  undis- 
closed principal  of  a  broker  who  sells  stock  on 
an  exchange  and  one  who  buys  an  equal 
amount  of  stock  from  another  party,  but  who 
Is  made  a  substituted  purchaser  of  the  stock 
sold  by  said  broker  by  virtue  of  the  rules  of 
the  exchange. 

5.  A  contract  of  sale  by  a  broker  la  not  lack- 
ing In  mutuality  when  ratified  by  the  princi- 
pal, merely  because  the  broker  exceeded  his 
authority  In  making  the  sale  on  the  terms 
agreed. 

4.  Failure  of  a  principal  to  repudiate  a  sale  of 
stock  made  by  his  broker  on  a  stock  exchange. 
Immediately  after  it  is  reported  to  blm,  oper- 
ates as  a  ratification  and  precludes  him  from 
subsequently  contending  that  the  terms  of  the 
sale  were  unauthorised. 

7.  The  existence  of  contracts  by  a  broker  for 
different  principals  for  the  sale  of  stock  on 
an  exchange  by  the  rules  of  which  a  purchaser 
of  the  same  amount  of  stock  from  a  different 
party  may  be  made  a  substituted  purchaser 
from  such  broker  does  not  prevent  a  privity 
of  contract  between  such  substituted  purchas- 
er and  the  principal  of  the  broker. 

8.  A  presumption  of  an  Intent  to  make  a  gam- 
ing contract  under  the  guise  of  a  sale  of  stock 
for  future  delivery  does  not  arise  from  the 
mere  fact  that  the  seller  did  not  at  the  time 
own  the  stock. 

9.  A  direction  to  a  broker  to  sell  certain  stock 
"for  the  account"  presumes  the  Intention  to 
deliver  the  stock,  where  the  sale  Is  made  for 
future  delivery  on  the  last  day  of  the  month, 
though  the  seller  does  not  at  the  time  own 
any  stock,  but  the  rules  of  the  exchange  on 
which  the  sale  Is  made,  as  well  as  the  law  of 
the  state,  make  any  fictitious  sale  Illegal. 

10.  A  tender  of  stock  by  a  broker  on  behalf  of 
his  principal,  for  whom  he  has  made  a  sale, 
Is  not  Invalidated  by  the  fact  tbat  the  princi- 
pal did  not  at  the  time  have  any  legal  title 
to  the  stock. 

11.  A  sale  of  stock  bought  on  an  exchange,  to 
the  highest  bidder,  Is  a  fair  basis  upon  which 
to  determine  the  amount  of  damages  sus- 
tained by  a  purchaser's  retusal  to  take  the 
stock,  when  at  the  time  of  the  sale  the  ex- 
change has  been  closed  by  order  of  its  gov- 
erning committee,  and  the  sale  Is  made  to  the 
highest  bidder  after  proper  notice  to  the  pur- 
chaser, with  opportunity  for  full  and  open 
competition. 

[No.  245.] 
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N  WRIT  OF  CERTIORARI  to  the 
United  State*  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  to  review  ft  decision 
affirming  ft  judgment  dismissing  ft  bill  in 
equity.  Reversed. 

See  same  case  below,  38  C.  C.  A.  473,  96 
Fed.  048. 

Statement  by  Mr.  Justice  Peokhami  jj> 
*  The  petitioners  and  complainants,  being* 
residents  of  the  state  and  city  of  New  York, 
commenced  this  suit  in  equity  in  the  United 
States  circuit  court  for  the  northern  district 
of  Illinois  against  certain  of  the  defendants) 
composing  the  governing  committee  of  the 
Chicago  Stock  Exchange,  to  recover  fund* 
deposited  with  them  in  trust,  and  also  to  re- 
cover damages  against  other  defendants  com- 
posing the  Arm  of  Jamieson  &  Company, 
brokers  belonging  to  the  exchange,  alleged  to 
have  been  sustained  by  the  complainants  by 
a  violation  by  those  defendants  of  their  con- 
tract to  purchase  and  pay  for  certain  stock 
sold  them  by  the  complainants.  Still  other 
defendants  composed  the  firm  of  Schwartz  ft 
Company,  the  brokers  who  effected  the  sales 
of  the  stock  for  the  complainants,  no  recov- 
ery being  sought  against  them.  All  of  the 
defendants  were  residents  of  the  state  of  Il- 
linois. The  circuit  court  after  a  hearing 
gave  judgment  for  a  dismissal  of  the  bill  force 
want  of  any  privity  of  contract  between  com-§ 
plainants  and  defendants,  Jamieson  &*Com-* 
pany,  against  whom  a  money  recovery  was 
sought.  On  appeal  the  circuit  court  of  ftp- 
peals  for  the  seventh  circuit  affirmed  the 
judgment  of  dismissal,  and  in  the  opinio* 
discussed  only  the  question  whether  or  not 
the  contract  sued  on  was  a  gaming  one  and 
in  violation  of  the  statute  of  Illinois  on  that 
subject,  SS  130  and  131  of  the  Criminal  Code 
hereinafter  set  forth.  It  held  that  the  con- 
tract violated  those  sections,  and  that  the 
bill  was  properly  dismissed  for  want  of  equi- 
ty, and  it  therefore  affirmed  the  decree  of 
dismissal.  The  complainants  thereupon  pe- 
titioned this  court  for  a  writ  of  certiorari, 
which  was  granted,  and  the  case  brought 
here. 

No  important  question  arises  upon  the 
pleadings,  with  the  exception  that  it  was  set 
up  by  way  of  defense  that  the  complainants 
had  an  adequate  remedy  at  law,  and  the 
facts  upon  which  the  defense  is  rested  are 
sufficiently  adverted  to  in  the  opinion.  The 
pleadings  admit  the  sales  and  purchases  of 
stock  which  were  all  made  subject  to  the 
rules  of  the  exchange.  The  case  was  referred 
to  a  master  to  take  testimony  and  to  report 
the  same  to  the  court  with  his  conclusions 
thereon,  and  it  was  subsequently  brought  to 
a  hearing  upon  the  master's  report  and  the 
testimony  taken  before  him  and  upon  a  stip- 
ulation as  to  facts,  entered  into  between  the 
parties.  The  facts  reported  by  the  master 
are,  among  others,  the  following: 

There  has  existed  in  the  city  of  Chicago 
sines  the  year  1882  a  voluntary  association 
known  as  the  Chicago  Stock  Exchange,  < 
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posed  of  brokers  having  places  of  business  in 

the  vicinity  of  the  exchange,  and  who  are 
elected  to  membership  therein  in  accordance 
with  the  provisions  of  the  constitution  and 
by-laws;  the  association  is  governed  by  a 
governing  committee  composed  of  the  presi- 
dent of  the  exchange  ew  officio,  and  twenty- 
four  members,  and  every  member  is  required 
to  sign  the  constitution  and  by-laws,  or  as- 
sent thereto  in  writing,  and  obligate  himself 
to  abide  thereby  and  by  the  rules  theretofore 
or  thereafter  to  be  adopted. 

Article  17  of  the  constitution  provides  as 
follows : 

"Sec  1.  No  fictitious  sales  shall  be  made. 
Any  member  contravening  this  section  shall, 
J  upon  conviction,  be  suspended  by  the  govern- 

*  ing  committee. 

*  *  "Sec  2.  Any  member  who  shall  make  ficti- 
tious or  trifling  bids  or  offers,  or  who  shall 
offer  to  buy  or  sell  any  stock  or  security  oth- 
er than  government  bonds  at  a  less  varia- 
tion than  J  of  1  per  cent  shall,  upon  convic- 
tion, be  subject  to  suspension,  or  such  other 
penalty  as  the  governing  committee  shall  im- 
pose." 

Article  29  is  as  follows: 

"Any  member  of  this  exchange  who  is  in- 
terested in  or  associated  with,  or  whose  of- 
fice is  connected  directly  or  indirectly  by 
wire  or  other  method  of  contrivance  with, 
amy  organization,  firm,  or  individual  en- 
gaged in  the  business  of  dealing  in  differen- 
ces or  quotations  on  the  fluctuations  in  the 
market  price  of  any  commodity  or  security 
without  a  bona  fide  purchase  or  sale  of  said 
commodity  or  security  in  a  regular  market 
or  exchange,  shall,  on  conviction  thereof,  be 
deemed  to  have  committed  an  act  or  acts  det- 
rimental to  the  interest  and  welfare  of  the 
exchange/' 

Articles  IS  and  17  of  the  by-laws  read  as 
follows: 

"Article  XVI. 

"Sec.  1.  In  any  contract  either  party  may 
call  at  any  time  during  the  continuance  of 
the  same  for  a  deposit  of  $10  per  share  upon 
the  par  value  of  the  securities  bought  and 
•old;  and  whenever  the  market  price  of  the 
securities  shall  change  so  as  to  reduce  the 
margin  of  said  deposit,  either  way  below  the 
$10,  either  party  may  call  for  a  deposit  suffi- 
cient to  restore  the  margin  to  $10,  and  this 
may  be  repeated  as  often  as  the  margin  may 
be  so  reduced.  In  all  cases  where  deposits 
are  called  they  shall  be  made  within  one 
banking  hour  from  the  time  of  such  call. 

"Sec.  2.  In  case  either  party  shall  fail  to 
eomply  with  the  demand  for  a  deposit  in  ac- 
cordance with  the  provisions  of  this  article, 
the  party  calling,  after  having  given  due  no- 
tice, may  report  the  default  to  an  officer  of 
the  exchange,  who  shall  repurchase  or  resell 
the  security  forthwith  in  the  exchange,  and 
any  difference  that  may  accrue  shall  be  paid 
over  to  the  party  entitled  thereto.  The  no- 
„tice  above  referred  to  shall  be  either  personal 

*  or  shall  be  left  in  writing  at  the  office  of  the 
7  party  to'be  notified,  or  in  case  he  has  no  of- 
fice, then  by  public  announcement  whenever 
the  exchange  may  be  in  session. 


"Article  XVH. 

"Should  any  member  neglect  to  fulfil  his 
contract  on  the  day  it  becomes  due,  the  par- 
ty or  parties  contracting  with  him  shall,  aft- 
er giving  notice  as  required  by  J  2  of  the 
preceding  article,  employ  an  officer  of  the 
board  to  close  the  same  forthwith  in  the  ex- 
change by  purchase  or  sale  as  the  case  may 
require,  unless  the  price  of  settlement  has 
been  agreed  upon  by  the  contracting  parties. 
In  case  of  a  failure  of  a  creditor  to  close  the 
contract  as  above,  the  price  shall  be  fixed  by 
the  price  current  at  the  time  such  contract 
ought  to  have  been  closed  under  the  rule.  In 
all  cases  where  an  officer  may  be  directed  to 
buy  or  sell  securities  under  this  rule,  the 
name  of  the  member  defaulting,  as  well  as 
that  of  the  member  giving  the  order,  shall 
be  announced.  No  order  for  the  purchase  or 
sale  of  securities  under  this  rule  shall  be  ex- 
ecuted unless  made  out  in  writing  over  the 
signature  of  the  party  giving  the  order,  who 
shall  state  the  reason  therefor;  and  it  shall 
be  the  duty  of  the  officer  who  executes  the 
order  to  indorse  thereon  the  name  of  the  pur- 
chaser or  seller,  the  price  and  the  hour  at 
which  the  contract  is  closed,  and  hand  the 
same  to  the  secretary  of  the  board,  who  shall 
within  twenty-four  hours  ascertain  whether 
the  party  for  whose  account  the  order  was 
given  has  paid  the  difference,  if  any,  arising 
from  the  transaction;  if  not,  the  secretary 
shall  report  the  default  to  the  president. 
The  duty  devolved  upon  the  officers  of  the 
exchange  under  this  rule  shall  be  performed 
without  charge.  No  party  shall  be  permit- 
ted to  supply  offers  to  buy  or  sell  securities 
closed  for  his  account  under  the  rule;  and 
when  a  contract  is  closed  under  this  rule, 
any  action  of  the  defaulter,  direct  or  indi- 
rect, by  which  the  prompt  fulfilment  of  such 
contract  is  delayed,  hindered,  or  evaded,  to 
the  detriment  of  the  other  contracting  par- 
ty, shall  subject  the  offending  party  to  sus- 
pension for  not  less  than  thirty  days  in  the 
discretion  of  the  governing  committee,  by  a 
vote  of  two  thirds  of  the  members  present  at0 
the  meeting.  When  contracts  are  closed  out* 
under  the 'rule,  any  member  supplying  the* 
bid  or  offer,  and  not  duly  receiving  or  deliv- 
ering the  stock,  as  the  case  may  be,  renders 
himself  liable  to  prosecution  under  this  arti- 
cle. Should  any  stock  thus  sold  not  be  de- 
livered until  the  next  day,  the  contract  shall 
continue,  but  the  defaulting  party  shall  not 
be  liable  to  pay  such  damage  as  may  be  as- 
sessed by  the  arbitration  committee.  The 
same  rules  as  to  notice,  time,  and  places  that 
govern  defaults  in  other  contracts  Bhall  ap- 
ply to  borrowed  securities,  which,  on  nonde- 
livery or  receipt,  must  be  borrowed  or  loaned 
in  open  market,  except  in  case  of  actual  de- 
fault in  receiving  or  delivering  after  notice 
to  close  the  loan;  then  the  same  are  to  be 
bought  or  sold,  as  the  case  may  be,  for  ac- 
count of  the  defaulter  in  the  manner  provid- 
ed in  this  article." 

The  rules  of  the  clearing  house  in  regard 
to  buying  or  selling  for  "the  account"  (ua> 


Digitized  by 


Google 


848 


SI  SUPREME  COURT  REPORTER. 


Oct.  Tkkk, 


der  which  these  transactions  wen  had)  read 
as  follow : 

"Clearing  House  Rules. 
"See.  1.  Under  the  following  regulation! 
transaction!  may  be  made  for  'the  account' 
la  say  securities  listed  for  that  purpose 
dealt  is  at  the  exchange. 

"See.  2.  Deliveries  of  cash,  stock,  or  trans- 
actions for  'the  account'  shall  be  made  on 
the  last  day  of  each  month.  Provided,  how- 
ever, should  the  lost  day  of  any  month  occur 
on  a  holiday,  or  on  a  day  when  the  exchange 
is  closed  for  business,  then  in  that  case  de- 
liveries shall  be  made  on  the  first  business 
day  preceding. 

"Sec.  3.  All  purchases  and  sales  'for  the 
account'  shall  be  entered  upon  the  blanks 
furnished  by  the  manager  sealed  for  that 
purpose,  and  said  blanks  properly  filled  out, 
balanced,  accompanied  by  a  proof-sheet,  and 
signed,  must  be  delivered  to  said  manager 
before  9 :  45  a.  m.  It  shall  be  the  duty  of  the 
manager  to  compare  and  examine  the  state- 
ments rendered,  and  to  report,  should  any 
errors  be  found,  to  the  parties  making  such 
errors  before  12  M.,  by  written  notice,  which 
must  be  called  for  at  the  manager's  office. 
t»  Parties  in  error  must  at  once  proceed  to  ad- 
just the  same  and  correct  their  statements. 
*  All  balancesMue  from  members  as  shown  by 
the  statements  shall  be  paid  by  certified 
oheck  drawn  to  the  order  of  the  bank  desig- 
nated for  that  purpose,  and  delivered  to  the 
manager  before  10:  15  A.  u.,  the  same  day, 
except  on  Saturdays,  when  the  balance  must 
be  paid  before  9:45  a.  m. 

Sec.  4.  On  balances  due  to  members,  as 
shown  by  the  statements,  a  draft  for  the 
amount,  payable  to  their  own  order,  shall  be 
drawn  upon  the  bank  designated  for  that 
purpose,  and  delivered  to  the  manager  before 
10:20  a.  ll.  (except  on  Saturday).  The 
manager  shall  cause  said  draft,  if  correct,  to 
be  accepted  by  said  bank  and  returned  to  the 
parties  entitled  thereto  at  the  manager's  of- 
fice. 

"Sec.  5.  At  or  before  9:46  A.  m.  parties 
who  have  not  borrowed  or  loaned  their  stock 
balances  for  'the  account'  shall  extend  said 
balances  on  their  statements  at  the  closing 
bid  price,  designated  as  short  or  long,  and 
shall  request  the  manager,  in  writing,  to  bor- 
row or  loan  said  stock  balances  for  their  ac- 
count and  risk  at  the  closing  bid  price.  No- 
tice that  such  loans  have  been  made  and  the 
names  of  the  parties  thereto  will  be  deliv- 
ered at  the  manager's  office  on  or  before  2  p. 
if.  Loans  made  by  the  manager  are  for  one 
day  only,  unless  renewed  between  members. 

"Sec.  6.  Stock  balances  as  shown  by  the 
statements  rendered  for  cash  settling  days 
must  be  delivered  and  paid  for  at  the  closing 
bid  price  of  the  previous  day,  as  per  mana- 
ger's notices,  before  1 :30  p.  m.  Provided 
however,  if  satisfactory  evidence  is  shown 
ths  clearing-house  committee  that  the  cash 
stock  is  on  hand  in  New  York  or  in  transit 
for  Chicago,  three  days'  grace  will  be  given 
the  seller  to  make  the  delivery  with  interest, 
failing  in  which  the  clearing-house  commit- 
tee shall  cause  to  be  purchased  for  account 
of  delinquent  said  stock  in  whichever  mar- 


ket in  their  judgment  seems  best;  and  ths 
party  so  failing  to  deliver  shall  be  held  re- 
sponsible for  all  loss  or  damage  arising 
therefrom,  but  when  a  failure  to  receive  or 
deliver  occurs,  nothing  in  Eheae  notifications 
shall  be  construed  to  relieve  the  last  con- 
tracting parties  to  the  transaction  from  the 
liabilities  to  each  other. 

"Sec  7.  Whenever  a  member  fails  to  payx 
the  balance  due  on  his  statement  by  10:155 
a.  m.  (except  on  Saturday),  the* manager* 
shall  notify  the  presiding  officer  of  the  ex- 
change, whose  duty  it  shall  be  to  forthwith 
cause  the  stock  balance,  as  shown  by  the 
statement  of  the  delinquent,  to  be  bought  in 
or  sold  out  under  the  rules,  as  the  case  may 
be,  and  assess  the  party  in  interest  on  the 
statement  pro  rata.  In  case  any  member 
owes  an  additional  amount  caused  by  errors, 
disputes,  or  assessments,  said  amount  shall 
be  paid  within  one  hour  from  the  time  of 
notification  of  the  same,  otherwise  the  party 
will  be  considered  as  having  failed,  and  be 
treated  accordingly. 

"Sec.  8.  Whenever  a  member  is  unable  to 
meet  his  contracts  or  transactions  made  for 
'the  account,'  he  shall  make  a  statement  of 
his  transactions,  to  be  audited  that  day,  and 
deliver  it  to  the  manager  or  presiding  officer 
of  the  exchange. 

"Sec.  9.  The  manager  or  any  assistants) 
employed  by  him  in  the  manager's  office  are 
positively  prohibited  from  receiving  any  se- 
curities or  currency  or  any  other  evidences 
of  value,  except  the  checks  and  drafts  herein- 
before mentioned  in  these  rules. 

"Sec.  10.  The  same  rules  as  to  notice, 
time,  and  place  that  govern  defaults  in  other 
contracts  shall  apply  to  transactions  for  'the 
account.' 

"Sec  11.  Neither  the  exchange  nor  any  of 
its  members  (except  those  making  the  er- 
rors), the  manager  or  any  assistants  em- 
ployed by  him,  shall  be  responsible  for  any 
errors  made  in  the  statements  to  the  mana- 
ger, but  the  errors  must  be  settled  and  ad- 
justed at  once  between  the  members  making 
said  errors  when  notified  by  the  manager  to 
do  so.  The  manager  shall  report  any  neglect 
or  refusal  to  comply  with  these  rules  to  the 
presiding  officer  of  the  exchange. 

"Sec.  12.  The  margin  to  be  deposited  on 
stocks  trading  in  clearing  house,  selling  at 
$100  or  over  per  share,  shall  be  $10  per 
share,  and  on  all  stocks  selling  under  $100 
per  share  the  margin  shall  be  $5  per  share. 

"Sec.  13.  Margins  deposited  on  trades  in 
the  clearing  house  shall  be  considered  as  a 
margin  or  as  a  part  of  same  under  5  1  of  ar- 
ticle 10  of  the  by-laws  of  the  stock  exchange. 
All  such  margins  to  be  deposited  in  the 
clearing  bouse.  a 

"Sec  14.  The  clearing  of  trades  and  mon-§ 
ey  is  not  completed'until  the  trades  and  sub-* 
stitutions  are  all  made  and  notice  posted  to 
that  effect  by  the  manager  of  the  clearing 
house. 

"Sec.  15.  The  brokers  have  the  party  they 
may  trade  with  or  party  received  from  the 
clearing  house  on  the  substitution  of  the  day 
before,  in  case  of  any  failures  between  the 
hours  the  sheets  are  put  in  the  cl— rif 
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house,  0:45  A.  M.,  and  the  time  the  notiee  is 
posted  that  the  substitutions  are  ready  for 
that  day. 

"Sec.  10.  In  the  event  of  the  announce- 
ment of  the  failure  of  any  member  to  meet 
his  contract,  ail  stock  bought  in  on  or  sold 
out  for  him  as  'account'  stock  shall  be  set- 
tled outside  of  the  clearing  house,  and  only 
such  stocks  as  appear  on  the  substitution 
sheet  of  the  day  of  the  failure  shall  be  al- 
lowed to  clear  on  the  clearing-house  sheet  of 
the  following  morning. 

"Sec.  17.  When  any  member  fails  to  exe- 
cute any  contracts  required  of  him  by  the 
clearing  house,  the  margin  checks  deposited 
by  such  member  for  the  protection  of  other 
members  contracting  with  him  through  the 
clearing  house  shall  be  held  first  for  that 
special  purpose,  and  after  satisfying  the 
claims  of  such  members  to  the  extent  of  the 
margin  rule  of  the  clearing  house,  the  bal- 
ance, if  any,  shall  be  held  for  a  period  not 
exceeding  ten  days,  as  a  trust  fund  for  a  pro 
rota  distribution  among  other  creditors,  who 
are  members  of  the  Chicago  Stock  Ex- 
change." 

The  master  further  reported  the  facts  re- 
lating to  the  sales  in  dispute  as  follows: 

"That  such  rules  ana  by-laws  being  in 
force,  complainants,  on  the  16th  day  of 
July,  1806,  wired  their  brokers,  Schwartz, 
Dunce,  ft  Company,  sb  follows: 

'''Sell  500  Diamond  Match  at  220}  for 
account;'  which  was  done;  that  later  on  the 
same  day  said  brokers  wired  complainants 
as  follows: 

"  'Sold  500  Diamond  Match  at  221 J  for 
the  account' 

"That  on  the  20th  day  of  July,  1890,  said 
brokers  received  telegram  from  complain- 
ants as  follows: 

"  'Sell  200  Diamond  Match  at  221  for  the 
account  at  opening  of  market.' 

"That  later  on  the  same  day  said  brokers 
K wired  complainants  as  follows: 
7  ""Sold  200  Diamond  Match  221 J  for  the 
account.' 

"That  on  the  25th  day  of  July,  1896,  com- 
plainants wired  said  brokers  as  follows: 

"  'Change  the  Diamond  Match  over  to  Au- 
gust account  at  2  J  per  cent.  If  you  cannot 
do  it  let  us  know  at  once.' 

"That  shortly  after  on  the  same  day  com- 
plainants wired  said  brokers  as  follows: 

"  'You  sent  us  the  difference  this  morning 
at  2};  at  what  difference  can  you  do  it 
mow?' 

"That  later  on  the  same  day  complainants 
wired  said  brokers  as  follows: 

"  'Change  the  500  at  2  cents  or  better.' 

"That  afterwards,  and  about  12  o'clock  on 
the  same  day,  said  brokers  wired  complain- 
ant* as  follows: 

"  'Bought  Diamond  Match  227  for  the  ac- 
count; sold  500,  229  account  2d.' 

"That  on  July  27th  complainants  wired 
said  brokers  as  follows: 

"  'Change  200  more  Diamond  Match  2  per 
cent  or  better.' 

"Later  on  the  same  day  said  brokers  wired 
complainants  as  follows: 
21  &  C— 54. 


•"We  changed  the  200  Match  at  2*  dif- 
ference.  Will  give  you  price  later.' 

"And  shortly  afterwards  on  the  same  day 
said  brokers  wired  complainants  as  follows: 

"  'Bought  200  Match  226},  account;  sold 
200  second  account  229.' 

"That  these  purchases  on  July  account 
balanced  the  sales  on  July  account  and  left 
the  brokers  with  sales  made  for  complain- 
ants of  700  shares  of  the  stock  of  the  Dia- 
mond Match  Company  for  the  August  ac- 
count; that  on  the  3d  day  of  August  the 
clearing  department  of  said  stock  ex- 
change sent  to  Schwartz,  Dupee,  ft  Company, 
and  Jamieaon  ft  Company,  clearing-house 
sheets  as  follows:" 

(Here  fallow  copies  of  the  sheets;  that  of 
Schwartz  ft  Company  showed  that  all  trade* 
on  their  sheet  had  been  settled,  with  the  ex- 
ceptions therein  stated,  among  which  were^ 
1,150  shares  of  Diamond  Match  Company's*; 
stock  at  $222,  for  which* Jamieaon  ft  Com-* 
pany  had  been  substituted  as  buyers;  the  no- 
tice to  Jamieson  i  Company  from  the  clear- 
ing department  contained  a  like  statement, 
showing   that  Jamieson  ft  Company  had 
bought  1,150  shares  of  Diamond  Match  stock 
at  $222,  Schwartz  ft  Company  being  substi- 
tuted as  sellers.) 

The  1,160  shares  of  Diamond  Match  stock 
at  $222  were  made  up  in  part  of  700  shares 
sold  by  Schwartz  ft  Company  upon  August 
account  for  the  complainants,  and  the  sub- 
stitution of  Jamieson  ft  Company  for  the 
parties  to  whom  such  700  shares  had  been 
originally  sold  was  made  by  the  clearing  de- 
partment of  said  stock  exchange  according 
to  its  uniform  custom. 

The  master  also  found  that  Jamieson  ft 
Company  had  settled  with  Schwartz  ft  Com- 
pany for  450  shares  of  the  1,150  shares  re- 
ferred to  between  those  parties  on  the  clear- 
ing-house sheet  of  August  3,  1896,  but  that 
such  settlement  did  not  inelude  the  700 
shares  in  question  in  this  case. 

The  master  further  found  as  to  the  man- 
ner of  making  sales  "for  the  account:" 

"That  the  method  of  doing  business  on 
said  exchange  is  as  follows:  At  10  o'clock 
there  is  an  official  call  at  which  the  secre- 
tary and  manager  call  all  the  stocks,  bonds, 
and  securities  on  the  official  printed  list, 
and  as  this  call  progresses,  any  member 
wishing  to  buy  or  sell  bids  thereon,  and  the 
record  is  made  of  the  transaction;  after 
which  there  is  an  irregular  call,  which  closes 
at  1 :30,  when  the  manager  of  the  clearing 
house  announces  the  clearing  house  or  set- 
tlement price  for  the  day,  which  are  the 
closing  prices  on  the  exchange  for  the  re- 
spective stocks  and  securities;  that  the  man- 
ager then  substitutes  trades  and  sends  out 
cards  to  all  buying  or  selling  on  account  for 
the  current  month,  or  for  the  next  month; 
that  on  the  25th  of  the  month  and  thereafter 
until  the  second  day  before  the  end  of  the 
month,  two  calls  are  made,  one  for  the  cur- 
rent month  and  one  for  the  next  ensuing 
month,  and  this  is  done  to  allow  those  who 
wish  to  do  so  to  change  their  accounts  over 
to  the  next  month.  That  this  substitution 
was  made  by  toe  clearing  department  by  a 
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i  system  somewhat  similar  to  that  employed 
;  bv  the  clearing  house  for  banks,  that  is, 
that  where  a  broker  has  purchased  and  sold 
during  the  day  the  same  amount  of  the 
same  kind  of  stocks  or  bonds,  his  account  is 
balanced  by  the  clearing  department,  and  all 
margins  deposited  by  such  broker  may  be 
withdrawn;  that  when  sales  and  purchases 
are  made  by  different  brokers,  one  buying, 
and  the  other  selling,  the  same  kind  of 
stocks  or  bonds,  a  substitution  is  made  by 
the  manager  of  the  clearing  department,  by 
which  it  appears  that  the  broker  selling  has 
■old  such  stock,  not  to  the  person  to  whom 
it  was  originally  sold,  but  to  a  person  or 
persons  other  than  those  to  whom  such  sales 
were  originally  made,  and  who  originally 
bought  of  someone  else,  and  that  a  broker 
purchasing  stock  has  purchased  from  some 
broker  other  than  the  broker  from  whom  he 
originally  purchased  the  same;  for  instance, 
if  A  had  sold  100  shares  of  stock  to  X,  and 
B  has  bought  the  same  amount  of  the  same 
stock  from  Y,  and  X  and  Y's  accounts  are 
balanced  by  other  transactions,  the  substitu 
tion  would  make  it  appear  that  A  had  sold 
100  shares  to  B,  and  B  had  bought  100 
shares  from  A,  and  the  names  of  the  par- 
ties with  whom  the  original  transactions 
had  actually  been  made  by  A  and  B  would 
not  appear  on  the  clearing-house  sheet;  that 
in  the  transactions  on  said  exchange  it  ia 
then  customary  for  the  parties  thus  sub- 
stituted and  brought  into  the  relation  of 
buyer  and  seller  with  each  other  by  the 
manager  to  assent  to  the  new  relations  thus 
formed,  and  to  confirm  the  transactions  as 
thus  adjusted  by  the  manager,  and  to  put 
Bp  the  margins  required  by  the  rules,  un- 
less margins  are  already  on  deposit  in  the 
exchange,  in  which  case  they  are  transfer- 
red by  the  manager  to  the  new  account. 

"IV.  That  being  advised  of  the  substitu- 
tion on  account,  as  aforesaid,  said  Schwartz, 
Dupee,  ft  Company,  and  said  Jamieson  ft 
Company  on  said  3d  day  of  August,  1896, 
exchanged  trading  cards  with  each  other, 
on  which  appears  the  following: 

"Chicago,  Aug.  3,  1806. 
"M.  Jamieson  ft  Co.: 

"We  hereby  confirm  sales  made  by  us  for 
the  account  to-day  under  the  rules  of  the 
Chicago  Stock  Exchange,  also  substitution 
trades. 

*  Am't.  Kind  of  property.  Price. 

Substitution  traoes— Sold. 
1,150  Match  223 

Difference 

(Signed)  Schwartz,  B.  ft  Co." 

"Chicago,  Aug.  3,  1896. 

"M.  Schwartz: 

"We  hereby  confirm  purchases  made  by 
as  for  the  account  to-day,  under  the  rules  of 
the  Chicago  Stock  Exchange,  also  substitu- 
tion trades. 
Am't  Kind  of  property.  Price. 

Substitution  trades—Bought. 
14S0  D.  Match 

Difference  [gUy*6* 
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(Signed)  Jamieson  ft  Co." 

"That  these  cards  were  handed  by  the  par- 


ties receiving  them  to  the  clearing-house 
department,  so  that  it  appeared  at  the  close) 
of  business  on  said  3d  day  of  August,  by  the 
clearing  sheet,  that  Schwartz,  Dupee,  ft 
Company  had  sold  to  Jamieson  ft  Company 
on  account,  for  August,  1,150  shares  of  the 
stock  of  the  Diamond  Match  Company,  700 
shares  of  which  are  the  stock  in  controversy 
in  this  case,  delivery  of  which  under  rule  2 
of  the  clearing  house  was  to  be  made  on  the 
last  day  of  August,  1896;  that  Schwartz, 
Dupee,  ft  Company  and  Jamieson  ft  Com- 
pany each  deposited  with  the  said  clearing 
house  $7,000  as  margins  on  said  700  share* 
of  stock,  which  amount  is  still  held  by  the 
said  stock  exchange  in  trust. 

"V.  That  on  the  3d  day  of  August,  1806, 
the  governing  committee,  of  which  defend* 
ant  Jamieson  was  then  ex  oflioio  president, 
by  virtue  of  his  being  then  president  of  said 
exchange,  held  a  meeting  at  which  the  fol- 
lowing resolution  was  adopted,  the  said  de- 
fendant Jamieson  voting  in  favor  of  its 
adoption: 

"  'Retolved,  That  the  exchange  adjourn 
on  Tuesday  morning,  the  4th  instant,  and 
remain  closed  pending  further  action  by  this 
committee.'  ^ 

"That  pursuant  to  said  action,  said  ex- 5 
change  did  not  open*  on  said  August  4,  or* 
thereafter,  until  the  6th  day  of  November, 
1896. 

"VI.  That  on  the  31st  day  of  August, 
1896,  Schwartz,  Dupee,  ft  Company  tendered 
to  Jamieson  ft  Company  10  certificates  of  the 
stock  of  the  Diamond  Match  Company  for 
100  shares  each,  and  three  like  certificates 
for  50  shares  each,  making  1,150  shares  of 
said  stock,  which  said  Jamieson  ft  Company 
examined  and  refused  to  receive." 

On  September  0,  1898,  Schwartz  ft  Com- 

rny  wrote  the  following  letter  to  Jamieson 
Company: 

"Chicago,  September  9,  1896. 
"Messrs.  Jamieson  ft  Co.,  No  187  Dear- 
born street,  Chicago,  Illinois. 
"Dear  Sirs:  On  August  31,  1806,  ws 
tendered  you  seven  hundred  (700)  shares  of 
Diamond  Match  stock  in  settlement  of  sales 
made  by  us.  The  sales  made  were  600 
shares  July  25th,  and  200  shares  July  27th, 
1896,  you  being  substituted  through  the 
clearing  house  of  the  Chicago  Stock  Ex- 
change August  3,  1896,  as  the  purchaser  of 
said  stock. 

"This  is  to  notify  you  that  Bsid  sales  were 
made  by  us  as  agent  for  Henry  Clews  ft  Co. 
of  New  York,  who  may  rightfully  take  any 
proceedings  to  enforce  the  contracts  for  said 
sales  and  who  are  authorized  to  make  set- 
tlement therefor. 

"Very  truly  yours, 

"Schwartz,  Dupee,  ft  Co." 

(This  tender  of  the  700  shares  was  part 
of  the  total  tender  made  to  Jamieson  ft 
Company  on  the  1,150  shares  sold  them.) 

The  complainants  on  the  next  day  (the 
10th  of  September)  gave  Jamieson  ft  Com- 
pany notice  in  writing  of  their  intention  to 
■ell  700  shares  of  Diamond  Match  Company 
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stock,  at  public  isle,  to  the  highest  bidder, 
ud  named  the  place  and  time,  and  that  they 
would  hold  Jamieson  ft  Company  responsi- 
ble for  any  loss  on  the  sale  on  account  of  the 
contracts. 

It  was  further  admitted  "that  Schwartz, 
Dupee,  ft  Company  have  no  claim  whatever 
i  of  any  kind  or  character  against  the  914,000, 
;  $7,000  of  which  was  respectively  contributed 
by  Schwartz,  Dupee,  ft  Company  and* Jamie- 
son  ft  Company  to  the  clearing  house  of  the 
Chicago  Stock  Exchange."  And  it  was  tes- 
tified that  the  97,000  deposited  by  Schwartz 
ft  Company  were  for  the  account  of  com- 
plainants, in  whom  is  the  real  interest  in 
such  fund. 

The  stipulation  as  to  facts  signed  by  the 
parties  for  the  purpose  of  the  trial  con- 
tained long  and  detailed  statements  of  the 
actions  of  Jamieson  ft  Company  and 
Schwartz  ft  Company  in  relation  to  all  pur- 
chases and  sales  by  them  of  Diamond  Match 
Company's  stock,  for  both  July  and  August 
accounts,  whether  between  themselves  di- 
rectly or  not,  and  the  stipulation  ended  with 
this  statement: 

"That  the  transactions  heretofore  set  out 
In  this  stipulation  of  purchase  and  sale  of 
Schwartz,  Dupee,  ft  Company,  Jamieson  ft 
Company,  and  the  other  brokers  whose 
names  are  stated,  with  the  exception  of  those 
transactions  which  are  marked  as  substitu- 
tions, were  had  by  the  brokers  on  behalf 
of  different  clients  or  principals  whom  they 
represented,  and  those  transactions,  so  far 
as  the  different  principals  are  concerned, 
were  not  settled  or  canceled  by  any  of  the 
substitutions,  nor  by  any  of  the  settlements 
between  the  brokers,  except  so  far  as  where 
one  client  or  principal  of  a  broker  was, 
through  such  broker,  both  a  purchaser  and 
a  seller. 

"In  other  words,  the  settlements  by  sub- 
stitutions or  otherwise  through  the  clearing 
house  were  merely  settlements  between  the 
members  of  the  stock  exchange,  and  were  not 
settlements  or  cancelations  of  the  contracts 
between  the  principals  whom  the  brokers 
represented  and  the  brokers  themselves  ex- 
cept where  the  same  broker  had  both  pur- 
chased and  sold  for  the  same  client." 

It  was  also  admitted  that  when  complain- 
ants gave  their  orders  to  sell  and  at  the  time 
that  they  were  executed  by  Schwartz  ft  Com- 
pany the  latter  did  not  have  in  their  hands 
any  stock  of  the  Diamond  Match  Company 
belonging  to  the  complainants,  nor  did 
Schwartz  ft  Company  at  any  time  thereaft- 
er have  in  their  hands  any  of  the  stock  of 
that  company,  which  was  the  property  of  the 
complainants;  that  the  1,150  shares  of  eapi- 
ital  stock  of  the  Diamond  Match  Company 
;  tendered  to  Jamieson  ft  Company  by 
Schwartz  ft  Company  in  behalf  of*eomplain- 
ants,  on  August  31,  1896,  were  not  the  prop- 
erty of  the  complainants,  nor  any  part  there- 
of;  that  the  700  shares  of  stock  alleged  to 
have  been  sold  in  the  bill  of  complaint,  on 
September  22, 1898,  were  not  delivered  to  the 
alleged  purchaser  after  the  sale,  but  were 
delivered  to  J.  W.  Conley,  *  member  of  the 
firm  of  Schwartz  ft  Company  by  the  individ- 


ual who  conducted  the  sale  on  behalf  of  the 
complainants,  for  safekeeping  by  Conley. 
The  stock  tendered  belonged  to  Schwartz  ft 
Company,  who  tendered  it  on  behalf  and  for 
the  benefit  of  complainants. 

The  various  facts  set  forth  in  the  stipula- 
tion form  a  somewhat  complicated  mass  of 
detail  and,  when  taken  in  connection  with 
the  oral  evidence  and  the  findings  of  the 
master,  it  is  not  clear  that  they  are  all  per- 
fectly consistent. 

Upon  the  hearing  before  the  master,  Mr. 
Joseph  R.  Wilkins,  the  secretary  and  chair- 
man of  the  Chicago  Stock  Exchange  and 
manager  of  the  clearing  house,  was  called  as 
a  witness  in  behalf  of  the  complainants. 
After  giving  a  statement  of  the  manner  in 
which  business  was  done  on  the  exchange  in 
relation  to  sales  for  "the  account,"  he  testi- 
fied that  the  expressions  in  the  telegrams 
from  the  complainants  to  the  brokers,  in 
which  the  word  "difference"  occurred,  did 
not  mean  the  difference  between  the  then 
market  price  of  the  stock  and  the  contract 
price,  but  meant  the  charges  made  for  carry- 
ing the  stock  for  the  customer  until  the  next 
delivery  day.  The  price  for  this  service  dif- 
fers from  day  to  day,  and  is  matter  of  agree- 
ment for  each  transaction;  it  is  in  effect  the 
interest  charged  by  the  individual  who  car- 
ries the  stock,  on  the  amount  necessary 
to  carry  it  until  the  next  delivery  day.  The 
rate  of  interest  differs,  of  course,  according 
to  the  demand,  and  is  matter  of  agreement 
between  the  parties.  The  charge  bears  no 
relation  whatever  to  the  difference  between 
the  market  price  and  the  contract  price  of 
the  stock,  fie  also  testified  that  a  sale  for 
"the  account"  on  any  day  up  to  the  25th  of 
the  month  means  a  sale  of  the  stock  which 
has  to  be  delivered  and  paid  for  and  taken 
at  the  end  of  the  month.  In  other  words, 
an  actual  delivery  of  the  stock  is  contem- 
plated by  such  a  contract,  and  if  a  change 
from  that  delivery  day  to  the  next  delivery 
day,  thirty  days  thereafter,  is  asked  for,  itf 
will  depend  upon  the  agreement  of  the  par-{j 
ties  upon  what'terms  it  shall  be  made.  He* 
also  said  that  a  sale  for  "the  account"  un- 
der the  rules  of  the  exchange  assumed  that 
there  might  be  changes  or  substitutions  of 
names  during  the  period  between  the  sale 
and  the  delivery  day,  and  this  happened  by 
reason  of  the  clearing-house  custom,  under 
which  all  the  sheets  showing  the  transac- 
tions of  the  brokers  in  the  sales  and  pur- 
chases in  a  given  stock  during  the  day  were 
examined  in  the  ol earing  house  and  the 
sheets  balanced,  so  that  at  the  end  it  ap- 
pears there  are  a  certain  number  of  shares 
sold  and  the  same  number  bought,  and  if 
the  sheets  do  not  balance  the  work  stops  and 
doe*  not  go  on  until  a  balance  is  made. 
After  the  balance  is  arrived  at  the  substitu- 
tion of  names  takes  place,  and  the  tickets 
or  cards  are  sent  to  the  brokers  who  are 
"long"  and  "short"  of  the  stock  respectively, 
and  they  then  send  to  each  other  cards  con- 
firming the  sale  each  day,  and  the  cash  de- 
posit with  the  committee  is  added  to  by  the 
one  side  and  taken  from  by  the  other,  accord- 
ing to  the  fluctuation  of  the  stock,  so  that 
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the  full  amount  of  deposit  is  kept  at  all 
times  with  the  committee  until  the  transac- 
tion is  closed. 

In  regard  to  the  fluctuations  of  price  from 
day  to  day  and  the  manner  in  which  a  party 
selling  or  buying  at  a  certain  price  Anally 
obtains  or  pays  it  on  delivery  day,  although 
the  original  purchaser  may  have  substituted 
another  name  at  a  different  price,  the  wit- 
ness explained  that  such  original  price  was 
realized  by  means  of  the  margin  in  the 
hands  of  the  committee,  which  was  added 
to  daily  by  the  party  against  whom  the  price 
of  the  stock  turned,  and  drawn  from  by  the 
party  in  whose  favor  it  turned,  so  that,  tak- 
ing such  payments  and  adding  the  price  the 
stock  actually  sold  for  on  the  delivery  day, 
the  party  selling  or  purchasing  obtains  his 
original  selling  or  purchase  price,  which  re- 
sults in  a  loss  or  a  gain,  as  the  price  of  the 
stock  on  delivery  day  is  higher  or  lower 
than  the  original  contract  price. 

Messrs.  Henry  D.  Estabrook,  Frank  0. 
Lowdcn,  and  Herbert  J.  Davis  for  petition- 
ers. 

Messrs.  John  H.  HamHne,  Horace 
Kent  Tenner,  Frank  H.  Scott,  Frank  B. 
Lord,  Samuel  P.  McOonnell,  M.  Lester  Oof- 
feen,  Charles  F.  Harding,  and  James  H.  Wil- 
hereon  for  respondents. 

i- 

•  *  Mr.  Justice  Beckham,  after  making  the 
above  statement  of  facts,  delivered  the  opin- 
ion of  the  court: 

It  is  contended  that  there  is  an  adequate 
and  complete  remedy  at  law  for  any  liabil- 
ity that  may  arise  by  reason  of  the  trans- 
actions above  set  forth,  and  that  therefore 
the  bill  was  properly  dismissed  and  the  de- 
cree of  dismissal  should  be  affirmed  by  this 
court. 

It  is  undisputed  that  the  defendants,  the 
governing  committee  of  the  stock  exchange, 
hare  in  their  hands  the  sum  of  $14,000,  the 
absolute  title  to  which  they  do  not  claim. 
That  sum  was  deposited  with  them  by 
Schwartz  ft  Company  and  Jamieson  &  Com 
pany,  each  depositing  one  half,  for  the  pur- 
pose of  thereby  securing  the  performance  of 
the  contract  entered  into  by  those  parties, 
and  which  sum  was  only  to  be  taken  from 
the  possession  of  the  governing  committee 
for  the  purpose  of  fulfilling  the  condition 
upon  which  its  deposit  with  the  committee 
was  made.  As  that  committee  had  no  per 
tonal  interest  in  or  title  to  the  fund  and  it 
was  placed  in  its  possession  in  the  trust 
and  confidence  that  it  would  see  that  the 
purposes  of  the  deposit  were  fulfilled  and 
the  moneys  paid  out  only  in  accordance  with 
the  terms  of  the  trust  under  which  it  was 
deposited,  there  can  be  no  question  that  the 
fund  thereby  became  a  trust  fund  in  the  pos- 
session of  the  governing  committee  and  the 
disposition  of  which  in  accordance  with  the 
trust  those  members  were  called  upon  to  se- 
cure. The  complainants  claim  that  pursu- 
ant to  the  conditions  of  the  trust  they  are 
entitled  to  the  money  deposited  with  the 
committee.    It  is  shown  that  the  money 


deposited  by  Sen  warts  ft  Company  was  da- 
posited  by  them  for  and  in  behalf  of  the 
complainants,  and  Schwarti  ft  Company  lay 
no  claim  to  the  fund  or  any  portion  of  it. 
Complainants  demanded  from  the  commit- 
tee the  payment  of  the  whole  fund  to  them  3 
on  the  ground  that  they  were  entitled  to  {J 
such  payment*  by  the  terms  of  the  trust,* 
and  because  of  the  violation  of  the  contract 
by  Jamieson  ft  Company,  to  secure  which  the 
latter  deposited  $7,000  of  the  fund  in  ques- 
tion. The  committee  has  refused  to  pay 
over  any  portion  of  this  fund  to  complain- 
ants, although  it  lays  no  claim  to  it,  or  any 
portion  of  it,  on  its  own  behalf.  There  is  a 
dispute  in  regard  to  the  right  of  the  com- 
plainants to  any  portion  of  this  fund,  and  a 
refusal  on  the  part  of  the  committee  to  pay 
it  over  to  them.  By  reason  of  the  facts,  the 
committee  occupied,  from  the  time  of  the 
deposit  of  the  funds,  a  fiduciary  relation  to- 
wards the  parties  depositing  it,  and  it  be- 
came a  trustee  of  the  fund  charged  with  the 
duty  of  seeing  that  it  was  applied  in  con- 
formity with  the  provisions  creating  it. 

Pomeroy  in  his  work  on  Equity  Juris- 
prudence, second  edition,  instances,  among 
other  equitable  estates  and  interests  which 
come  within  the  jurisdiction  of  a  court  of 
equity,  those  of  trusts.  In  volume  1,  at  S 
151,  he  says:  "The  whole  system  fell  within 
the  exclusive  jurisdiction  of  chancery;  the 
doctrine  of  trusts  became  and  continues  to 
be  the  most  efficient  instrument  in  the  hands 
of  a  chancellor  for  maintaining  justice,  j 
faith,  and  good  conscience;  and  it  has 
extended  so  as  to  embrace,  not  only  lands, 
but  chattels,  funds  of  every  kind,  things  in 
action,  and  moneys." 

All  possible  trusts,  whether  express  or  im- 
plied, are  within  the  jurisdiction  of  the 
chancellor.  In  this  case  the  committee,  as 
trustee,  was  charged  with  the  performance 
of  some  active  and  substantial  duty  in  re- 
spect to  the  management  and  payment  of 
the  funds  in  its  hands,  and  it  was  its  duty 
to  see  that  the  objects  of  its  creation  were 
properly  accomplished.  The  fact  that  the 
relief  demanded  is  a  recovery  of  money  only 
is  not  important  in  deciding  the  question  as 
to  the  jurisdiction  of  equity.  The  remedies 
which  such  a  court  may  give  "depend  upon 
the  nature  and  object  of  the  trust;  some- 
times they  are  specific  in  their  character, 
and  of  a  kind  which  the  law  courts  cannot 
administer,  but  often  they  are  of  the  same 
general  kind  as  those  obtained  in  legal  ac- 
tions, being  mere  recoveries  of  money.  A 
court  of  equity  will  always,  by  its  decree,* 
declare  the  rights,  interest,  or  estate  of  the? 
cestui  que  trust,  and  will  compel  thetrustee* 
to  do  all  the  specific  acts  required  of  him  by 
the  terms  of  the  trust.  It  often  happens 
that  the  final  relief  to  be  obtained  by  the 
cestui  que  trust  consists  in  the  recovery  of 
money.  This  remedy  the  courts  of  equity 
will  always  decree  when  necessary,  whether 
it  is  confined  to  the  payment  of  a  single 
specific  sum  or  involves  an  accounting  by 
the  trustee  for  all  that  he  has  done  in  pursu- 
ance of  the  trust,  and  the  distribution  of  the 
trust  moneys  among  all  the  beneficiaries  who 
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are  entitled  to  share  therein."  1  Pom.  Eq. 
Jut.  }  15S. 

In  eases  where  the  equity  doctrine  of 
trusts  has  been  extended  so  as  to  embrace 
other  relations  of  a  fiduciary  kind,  while  it 
may  not  be  said  that  a  court  of  equity  pos- 
sesses exclusive  jurisdiction,  yet  it  is  well 
settled  that  in  such  case  there  is  so  much  of 
the  trust  character  between  the  parties  so 
situated  that  the  Jurisdiction  of  equity, 
though  not  exclusive,  is  acknowledged.  1 
Pom.  Eq.  Jut.  8  157. 

In  Foley  v.  Hill,  2  H.  L.  Cas.  28,  a  ques- 
tion arose  over  that  sort  of  relation  which 
exists  between  a  banker  and  his  depositor, 
and  it  was  held  to  be  merely  that  of  debtor 
and  creditor.  The  court  added,  however, 
that,  a*  between  principal  and  factor,  an 
equitable  jurisdiction  attached,  because  the 
latter  partook  of  the  character  of  a  trustee, 
and  that  "so  it  is  with  regard  to  an  agent 
dealing  with  any  property.  .  .  .  And 
though  he  is  not  a  trustee  according  to  the 
strict  technical  meaning  of  the  word,  he  is 
quasi  a  trustee  for  that  particular  transac- 
tion," and  therefore  equity  has  jurisdiction. 

In  Marvin  v.  Brook*,  94  N.  Y.  71,  it  was 
held  that  an  agent  who  had  been  intrusted 
with  his  principal's  money  to  be  expended 
for  a  specific  purpose  might  be  required  to 
account  in  equity,  and  that  upon  such  an  ac- 
counting the  burden  was  upon  him  to  show 
that  his  trust  duties  bad  been  performed  and 
the  manner  of  their  performance.  The  ju- 
risdiction was  placed  upon  the  ground  of  a 
fiduciary  or  trust  relation,  and  it  was  held 
that  a  court  of  equity  had  jurisdiction  over 
trusts  and  those  fiduciary  relations  which 
partake  of  that  character,  and  in  such  cases 
^the  right  to  an  accounting  is  well  estab- 
lished; but  it  was  held  that  the  existence  of 
•  a  bare  agency  was  not  sufficient.  I1*must  be 
an  agency  coupled  with  some  distinct  duty 
on  the  part  of  the  agent  in  relation  to  funds 
or  some  specific  property. 

In  2  Story's  Eq.  Jur.  12th  ed.  it  is  stated, 
at  i  075a,  that  in  general  a  trustee  is  suable 
in  equity  in  regard  to  any  matters  touching 
the  trust. 

In  Oelrioht  v.  Spain,  15  Wall.  211,  228, 
tub  nom.  Oelrichs  v.  Williams,  21  L.  ed.  43, 
44,  the  court  remarked  that  there  being  an 
element  of  trust  in  the  case,  that  element, 
wherever  it  exists,  always  confers  jurisdic- 
tion in  equity. 

Hat  the  governing  committee  could  file  a 
bill  of  interpleader  against  the  complainants 
and  the  other  defendants,  alleging  that  each 
claimed  the  fund,  or  some  portion  thereof, 
and  ask  the  court  to  determine  which  of  the 
parties  was  entitled  to  the  same,  furnishes 
no  reason  for  excluding  the  jurisdiction  of 
equity  in  this  case. 

It  may  be  somewhat  doubtful  whether  an 
action  against  these  defendants  could  be 
maintained  at  law,  the  contract  not  being 
originally  between  Schwartz  ft  Company  and 
Jamieson  &  Company,  but  only  becoming  so 
by  way  of  substitution  under  the  rules  of 
the  clearing  house,  and  the  relief  sought  be- 
ing different  between  the  two  sets  of  defend- 
ants, Jamieson  ft  Company  and  the  mem- 


bers of  the  governing  committee  of  the  stock 
exchange.  The  maintenance  of  this  suit  en- 
ables the  whole  question  between  all  the  par- 
ties to  be  determined  therein,  and  prevents 
the  necessity  of  any  action  at  law  or  other 
proceeding  in  the  courts  for  the  purpose  of 
determining  the  ultimate  and  final  rights  of 
all  the  parties  to  this  suit.  Such  relief  can- 
not be  obtained  in  any  one  action  at  law. 

Upon  all  the  facts  we  think  that  the  juris- 
diction of  the  court  was  plainly  established, 
because  under  the  circumstances  the  com- 
plainants had  no  adequate  and  full  remedy 
at  law. 

We  are  then  brought  to  the  question  de- 
cided by  the  circuit  court,  which  held  that 
there  was  no  privity  of  contract  between 
the  complainants  ana  Jamieson  ft  Company. 
Aside  from  the  general  rule  that  a  party 
sending  an  order  to  a  broker  doing  business 
in  an  established  market  or  trade,  for  a 
transaction  in  that  trade,  thereby  confers 
upon  the  broker  authority  to  deal  according 
to  any  well-settled  usage  in  such  trade  or 
market  [Bibb  v.  Allen,  149  U.  S.  481,  489,* 
37  L.  ed.  819,  823,  13  Sup.  Ct  Eep.  950),  it? 
plainly  appears  in  this  case'from  the  plead-  • 
ings  that  the  sales  and  purchases  of  stock- 
were  in  fact  mode  subject  to  the  rules  of  the 
exchange,  the  complainants  alleging  in  their 
bill  that  such  was  the  fact,  while  the  de- 
fendants Jamieson  ft  Company  in  their  an- 
swer make  a  like  claim. 

All  the  transactions  regarding  the  sales 
and  purchases  of  the  various  shares  of  stock 
mentioned  in  this  case  must,  therefore,  be  re- 
garded as  having  taken  place  with  direct  ref- 
erence and  subject  to  those  rules. 

The  circuit  court  did  not  question  that  up- 
on the  facts  stated  a  contract  came  into  ex- 
istence whereby  primarily  Schwartz  ft  Com- 
pany were  obliged  to  sell  to  Jamieson  ft 
Company  700  shares  of  the  stock  named  at 
the  price  of  $222  per  share,  and  it  found  no 
difficulty  in  holding  that  the  undisclosed 
principals  of  either  of  these  parties  were 
entitled  to  step  into  the  places  of  these  re- 
spective brokers,  and  in  their  own  name  and 
for  their  own  benefit  insist  upon  the  enforce- 
ment of  the  contract  according  to  its  terms; 
that  under  the  rules  of  the  exchange  each  of 
the  brokers  bound  himself  to  the  other  brok- 
er and  the  principals  whom  the  other  broker 
represented  to  carry  out  the  terms  of  the 
contract,  but  the  court  held  that  the  evidence 
disclosed  that  Schwartz  ft  Company  were 
only  clothed  with  the  authority  to  sell  the 
stock  at  $220,  and  that  their  principals,  the 
complainants  herein,  were  not  bound  by  a 
sale  at  any  figure  less  than  that  sum,  and 
that  neither  Schwartz  ft  Company  nor  any 
persons  with  whom  that  firm  had  contracted 
could  have  compelled  the  complainants  to  de- 
liver the  stock  at  a  price  less  than  $229.  As 
the  fact  appeared  that  the  contract  between 
the  respective  brokers  was  for  a  sale  at 
$222,  the  defendants  Jamieson  ft  Company, 
even  under  the  substitution  provided  for  by 
the  rules  of  the  stock  exchange,  could  not 
hold  complainants  as  principals  of  the  con- 
tract for  a  sale  at  that  price,  and  the  court 
held  that  for  want  of  mutuality  the  corn- 
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plainanta  are  in  no  position  to  hold  those  de- 
fendants; that  there  was  no  identity  of  con- 
tract between  the  one  the  complainants  au- 
thorized and  the  one  entered  into  between 
the  brokers,  and  the  fact  that  the  complain- 
ants now  choose  to  accept  it  is  of  no  conse- 
« quence,  the  legal  fact  remaining  that  they 
tare  not  so  bound,  and,  not  being  so  bound, 

*  the  defendants  Jamieson  ft  Company  on  their 
part  are  not  legally  bound. 

In  this  case,  although  the  brokers  on  the 
exchange  acted  in  their  own  name,  yet  in 
fact  each  acted  for  undisclosed  principals. 
In  Tegard  to  700  shares  Schwartz  &  Com- 
pany acted  for  the  complainants,  and  in  re- 
gard to  450  shares  they  acted  in  behalf  of 
other  clients.  If  the  contracts  had  been  for 
the  sale  and  purchase  of  these  shares  at 
$229,  there  would  have  been  no  difficulty  in 
the  case  upon  the  principle  adopted  by  the 
circuit  court.  The  bar  to  a  recovery  lay  in 
the  alleged  fact  that  the  sale  was  without 
authority,  although  really  procured  by 
Schwartz  ft  Company  while  acting  as  agents 
of  the  complainants. 

A  principal  can  adopt  and  ratify  an  unau- 
thorized act  of  his  agent  who  in  fact  is  as- 
suming to  act  in  his  behalf,  although  not 
disclosing  his  agency  to  others,  and  when  it 
is  so  ratified  it  is  as  if  the  principal  had  giv- 
en an  original  authority  to  that  effect  and 
the  ratification  relates  back  to  the  time  of 
the  act  which  is  ratified.  He  must  disavow 
the  act  of  his  agent  within  a  reasonable  time 
after  the  fact  has  come  to  his  knowledge,  or 
he  will  be  deemed  to  have  ratified  it  Bring- 
ing a  suit  upon  the  contract  of  his  agent 
which  was  unauthorized  at  the  time  and  in 
excess  of  the  authority  conferred  upon  the 
agent  is  a  ratification  of  the  unauthorized 
act;  and  it  is  no  answer  to  the  ratification 
that  prior  to  its  taking  place  the  principal 
is  not  bound,  and  hence  there  is  no  right  on 
the  part  of  the  other  party  to  enforce  as 
against  him  the  unauthorized  act  of  his 
agent.  These  principles  are  well  known, 
and  may  be  found  laid  down  in  the  following 
text-books  and  authorities:  Story,  Agency, 
9th  ed.  §  90,  note  7,  §§  248,  261,  and  251a, 
and  note,  §{  258,  259;  Livermore,  Agency,  p. 
44;  Dunlap's  Paley,  Agency,  4th  Am.  ed. 
*324,  note;  Luoena  v.  Craufurd,  1  Taunt. 
825,  334,  33G ;  Routh  v.  Thompson,  13  East, 
274,  283 ;  Bagedorn  v.  OUverson,  2  Maule  ft 
S.  485;  Fleckner  v.  United  States,  8  Wheat. 
338,  363,  5  L.  ed.  631,  637;  Lata  v.  Gross,  1 
Black,  533,  639,  17  L.  ed.  185,  188,  citing 
Hoyt  v.  Thompson,  19  N.  Y.  207,  218,  219; 
Cook  v.  Tvllis,  18  Wall.  332,  338,  21  L.  ed. 
«933,  936. 

$    Therefore  if  in  fact  the  sale  at  $222  had 

•  been  unauthorized*on  the  part  of  Schwartz 
ft  Company,  the  subsequent  ratification  of 
their  unauthorized  act  by  the  complainants 
was  the  some  as  a  precedent  authority  to 
them.  The  failure  of  the  complainants  to 
repudiate  the  action  of  their  agents  in  the 
•ale  immediately  after  it  was  reported  to 
them  would  operate  as  a  ratification.  They 
not  only  failed  to  repudiate,  but  actually  ap- 
proved, the  action,  and  notified  the  defend- 
ants Jamieson  ft  Company  that  the  sales 


made  by  Sofa  warts  ft  Company  to  the  extent 
of  700  shares  of  stock  had  been  made  for 
them,  and  that  they  should  hold  Jamieson  ft 
Company  liable  upon  the  contract  and  for 
any  damage  caused  by  its  violation. 

It  is  argued,  however,  on  the  part  of  com- 
plainants that  there  was  no  unauthorized  ac- 
tion by  Schwartz  ft  Company,  and  in  proof 
thereof  an  explanation  is  given  and  an  ar- 
gument made  founded  thereon  in  relation  to 
the  peculiar  facts  which  attend  the  sale  and 
purchase  of  stock  on  "the  account"  on  the 
floor  of  the  stock  exchange  at  Chicago.  The 
very  term  itself  imports,  as  is  stated  and  as 
the  evidence  shows,  a  sale  of  stock  to  be  de- 
livered at  a  future  time,  and  under  the  rules 
of  the  exchange  that  time  means  the  last 
day  of  the  month  in  which  the  Bale  or  pur- 
chase is  made. 

Under  these  same  rules,  when  an  agree- 
ment to  sell  for  future  delivery  is  effected, 
each  party  places  a  margin  in  the  hands  of 
the  governing  committee  for  the  purpose  of 
securing  the  performance  of  the  contract, 
and,  as  is  set  forth  in  the  foregoing  state- 
ment of  facts,  this  sum  is  kept  intact  in  the 
hands  of  the  committee  until  the  final  clos- 
ing of  the  transaction,  and  upon  a  sale  for 
"the  account"  the  fluctuation  in  the  price  of 
the  stock  is  provided  for  by  payment  into 
the  fund  upon  the  part  of  the  one  against 
whom  the  price  of  the  stock  has  turned,  and 
by  drawing  out  of  that  same  fund  by  the 
party  in  whose  favor  the  price  was,  and  so 
at  the  delivery  day,  whatever  the  price  may 
be,  the  party  selling  gets  the  market  price 
of  the  stock  on  that  day,  and  the  difference 
between  that  and  the  contract  price  he  has 
received  by  payments  into  the  fund  in  the 
hands  of  the  governing  committee  by  the 
other  party  and  his  withdrawal  of  the  same 
sums,  making  in  that  way  the  contract  price  J* 
of  the  stock.  Hence,  it  is  argued,  on  ther> 
part  of  complainants,  that  the  sale'at  $222* 
was  entirely  proper,  and  in  accordance  with 
the  previous  authority  given  complainants' 
agents,  because  the  difference  between  $229 
and  $222  complainants'  agents  had  already 
received  by  a  draft  drawn  upon  the  fund  in 
the  handB  of  the  governing  committee.  This 
is  upon  the  assumption  that  there  had  been 
a  margin  put  up  by  the  parties  to  the  sales 
on  the  July  account  in  accordance  with  the 
rules,  which  had  been  carried  over  to  the  Au- 
gust account,  and  that  into  this  deposit  the 
money  had  been  paid  as  the  stock  dropped 
from  July  25  to  August  3,  and  Schwartz  ft 
Company  had  drawn  the  same  out. 

If  this  plainly  appeared  in  the  testimony, 
the  findings  or  the  stipulation  of  the  parties, 
it  would  be  an  answer  to  the  contention  that 
the  act  of  Schwartz  ft  Company  in  selling  at 
$222  was  unauthorized.  It  is,  however,  an- 
swered on  the  part  of  Jamieson  &  Company 
that  there  is  no  evidence  that  this  fund  had 
been  drawn  from  and  paid  in  by  the  re- 
spective parties,  and  hence  there  is  no  basis 
of  fact  appearing  in  the  record  upon  which 
the  argument  can  rest.  Counsel  allege  that 
the  statements  on  the  part  of  the  complain- 
ants are  at  variance  with  the  oonoeded  facta 
in  the  ease.   They  say  in  the  first  place  that 
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the  bill  itself  avers  that  this  deposit  was 
made  when  the  contract  of  August  3,  for  1,- 
150  shares,  was  entered  into,  and  that  the 
answers  of  the  governing  oommittee  and  of 
Jamieson  &  Company  expressly  state  that 
the  deposit  was  made  on  that  day.  If  this 
fund  were  not  created  until  August  3,  it 
could  not  have  been  drawn  from  by  the 
agents  of  complainants  in  the  July  previous, 
and  so  it  would  be  impossible  for  the  com- 
plainants to  have  received  moneys  from  that 
fund  prior  to  that  date.  Although  the  rules 
of  the  stock  exchange  require  the  deposit  of 
these  margins,  and  in  cases  where  a  sale  for 
"the  account"  has  been  changed  from  one 
month  to  the  following,  the  rules  and  the 
practice  of  the  exchange  require  that  the  de- 
posit on  the  old  account  shall  be  transferred 
to  the  new,  yet  still  it  is  said  that  the  rules 
or  practice  requiring  such  deposit  cannot 
supply  the  place  of  evidence  of  a  fact  when 
the  pleadings  expressly  state  the  opposite. 
e  It  seems  to  us  quite  evident,  after  a  peru- 
oo  sal  of  the  whole  record  and  from  the  manner 
•  in  which  the  case  was  tried,  that  it* was  as- 
sumed that  a  deposit  of  the  moneys  for  the 
first  July  sales  was  made  and  that  such  de- 
posit remained  and  went  over  into  the  new 
account  of  and  for  August  delivery,  although 
such  assumed  fact  may  be  inconsistent  with 
the  allegation  in  the  pleadings  in  regard  to 
the  date  of  the  deposit,  which  was  alleged  to 
be  August  3.  There  is  perhaps  this  techni- 
cal inconsistency,  yet  assuming  it  to  be  as 
claimed  on  the  part  of  counsel  for  Jamieson 
ft  Company,  it  does  not  touch  the  fact  that 
the  complainants  ratified  the  action  of  their 
agents,  Schwartz  &  Company,  in  selling  at 
$222. 

Aside  from  these  questions,  however,  it  is 
claimed  on  the  part  of  Jamieson  &  Company 
that  the  record  shows  there  never  was  any 
privity  of  contract  between  these  parties, 
complainants  on  the  one  side,  and  Jamieson 
&  Company  on  the  other,  because  there  were 
contracts  on  the  part  of  Schwartz  &  Com- 
pany for  other  dealers  in  the  same  stock,  and 
that  such  contracts  were  not  closed  on  Au- 
gust 3.  ^Their  claim  is,  even  assuming  that 
on  August  3  Schwartz  &  Company  contract- 
ed to  sell  to  Jamieson  &  Company  1,150 
■hares  of  stock  at  $222,  deliverable  August 
31,  the  record  shows  that  the  complainants 
were  not  alone  the  interested  parties  to  that 
contract.  It  is  averred  that  700  shares  of 
the  1,150  shares  Bold  by  Schwartz  &  Com- 
pany to  Jamieson  <fc  Company,  on  August  3, 
were  for  the  account  of  the  complainants, 
but  it  also  appears  that  of  the  1,150  shares, 
450  were  sold  for  the  account  of  others. 
These  latter  shares  have,  however,  been  set- 
tled for  between  the  respective  brokers.  We 
are  not  concerned  with  the  terms  of  the  set- 
tlement or  any  admission  of  liabilities  re- 
sulting therefrom,  but  the  fact  of  such  set- 
tlement eliminates  all  questions  in  regard  to 
those  450  shares,  and  leaves  the  700  shares 
remaining,  which  were  the  shares  sold  by 
Schwartz  &  Company  as  agents  for  the  com- 
plainant*. The  fact  that  there  were  in  this 
•ale  of  August  3  other  shares  than  the  700, 
and  that  in  regard  to  those  others  some  had 


been  sold  originally  by  Schwartz  &  Company 
to  other  and  different  brokers  than  Jamieson 
&  Company,  will  not  prevent  the  contract  as 
to  the  700  shares  from  being  enforced  by 
complainants  against  Jamieson  &  Company, 
although  but  for  such  settlement  there f 
might  have  been  some  embarrassment  in* 
maintaining  a  suit'against  the  latter  for  a* 
portion  only  of  the  total  shares  sold  them, 
while  the  other  portion  was  represented  by 
different  clients  of  Schwartz  &  Company. 
The  splitting  up  of  the  contract  into  two  or 
more  claims  in  behalf  of  different  principals 
of  Schwartz  &  Company  and  bringing  dif- 
ferent suits  by  the  different  principals 
against  Jamieson  &  Company,  on  the  single 
contract,  might  be  in  violation  of  the  general 
rule  refusing  to  recognize  such  right,  but 
where  all  other  claims  have  been  settled,  and 
there  remains  but  the  one  demand  against 
the  defendants,  the  objection  does  not  ap- 
ply, and  we  see  no  reason  why  the  complain- 
ants may  not  take  advantage  of  the  contract 
made  by  their  agents  and  enforce  the  Bame 
against  Jamieson  &  Company. 

Selling  "for  the  account"  is  not  an  inven- 
tion of  the  Chicago  Stock  Exchange.  It  has 
been  practised  upon  the  London  and  the  New 
York  and  other  stock  exchanges  for  many 
years,  and  the  general  rules  governing  it  are 
much  the  same  on  all  of  them.  Thus  it  is 
said  in  Dos  Passos  on  Stock  Brokers  &  Stock 
Exchanges,  page  270,  as  follows : 

"It  also  appears  in  accordance  with  the 
usages  of  the  stock  exchange  that  the  broker 
may,  in  executing  the  order  of  a  client,  enter 
into  a  contract  for  the  specific  amount  of 
stock  ordered  to  be  bought  or  sold,  or  may 
include  such  order  with  others  he  may  have 
received  iu  a  contract  for  the  entire  quantity 
or  in  quantities  at  his  convenience. 

"Neither  in  stock  exchange  contracts  is 
there  any  real  appropriation  to  any  particu- 
lar client  of  any  particular  stock  in  any 
transaction  entered  into  with  the  jobber. 
Each  transaction  only  forms  an  item  in  an 
account  with  that  jobber,  or,  more  correctly, 
with  the  house  generally — that  is  to  say, 
specific  delivery  or  acceptance  of  that 
amount  of  stock  is  not  necessarily  made;  but 
the  transaction  is  liable  to  be  balanced  at 
any  time  during  that  account  by  a  counter 
transaction  by  wie  same  broker  on  behalf  of 
the  same  or  any  client,  or  even  on  his  own 
behalf,  so  that  the  balance  only  of  all  pur- 
chases and  sales  of  that  particular  stock 
made  by  the  broker  in  the  house  generally  is 
to  be  finally  accepted  or  delivered  by  him, 
and  this  through  the  instrumentality  of  thsx 
clearing  house  and  the  system  of  tickets."  $ 
*  The  rules  of  the  Chicago  exchange  clear-* 
ly  contemplate  and  provide  for  a  substitu- 
tion of  names  between  the  selling  and  the 
delivery  days,  and  each  party  is  kept  secured 
by  the  margin  originally  put  up,  which  is 
added  to  and  taken  from  as  the  stock  fluc- 
tuates in  price  from  day  to  day.  Hence  it 
may  be  that  the  parties  buying  or  selling 
may  by  virtue  of  this  rule  be  liable  to  differ- 
ent principals  represented  in  one  original 
contract  between  the  brokers.  Whatever  the 
rules  or  practice  of  the  exchange  may  be,  it 
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U  of  course  plain  that  no  principal  can  be 
held  to  the  performance  of  a  contract  which 
he  never  made,  authorized,  or  ratified.  The 
stipulation  made  between  the  parties  relat- 
ing to  this  matter,  while  not  entirely  plain, 
might  affect  the  right  to  maintain  this  ac- 
tion but  for  the  fact  that  all  other  claims 
were  settled,  leaving  only  the  controversy 
regarding  the  700  shares  to  be  disposed  of  be- 
tween these  parties.  Upon  the  facts  before 
us  we  think  there  was  sufficient  privity  of 
contract  between  them  to  sustain  this  suit. 

The  view  taken  by  the  circuit  court  of  ap- 
peals in  regard  to  this  case  was  that  the 
contracts  were  void  as  being  in  violation  of 
ethe  terms  of  the  Illinois  statute,  5§  130  and 
8  131,  which  are  set  forth  in  the  margin.!  It 
•  is  a  very  far-reaching  decision,*  and  if  fol- 
lowed would  invalidate  most  transactions 
of  every  stock  exchange  in  the  country  "for 
the  account."    We  are  unable  to  agree  with 
the  opinion  of  the  court  on  this  question. 

"The  generally  accepted  doctrine  in  this 
country  is,  as  stated  by  Mr.  Benjamin,  that 
a  contract  for  the  sale  of  goods  to  be  de- 
livered at  a  future  day  is  valid,  even  though 
the  seller  has  not  the  goods,  nor  any  other 
means  of  getting  them  than  to  go  into  the 
market  and  buy  them;  but  such  a  contract 
is  only  valid  when  the  parties  really  intend 
and  agree  that  the  goods  are  to  be  delivered 
by  the  seller  and  the  price  to  be  paid  by  the 
buyer;  and,  if  under  guise  of  such  a  con- 
tract, the  real  intent  be  merely  to  specu- 
late in  the  rise  or  fall  of  prices,  and  the 
goods  are  not  to  be  delivered,  but  one  party 
is  to  pay  to  the  other  the  difference  be- 
tween the  contract  price  and  the  market 
price  of  the  goods  at  the  date  fixed  for  exe- 
cuting the  contract,  then  the  whole  trans- 
action constitutes  nothing  more  than  a  wager 
and  is  null  and  void." 

This  quotation  with  the  doctrine  therein 
stated  is  approved  in  Irwin  v.  Williar,  110 
U.  S.  499,  508,  28  L.  ed.  225,  229,  4  Sup.  Ct. 
Rep.  100,  105. 

As  a  sale  for  future  delivery  is  not  on  its 
face  void,  but  is  a  perfectly  legal  and  valid 
contract,  it  must  be  shown  by  him  who  at- 
tacks it  that  it  was  not  intended  to  deliver 
the  article  sold,  and  that  nothing  but  the 
difference  between  the  contract  and  the  mar- 
ket price  was  to  be  paid  by  the  parties  to  the 
contract.  And  the  fact  that  at  the  time  of 
making  a  contract  for  future  delivery  the 
party  binding  himself  to  sell  has  not  the 
goods  in  his  possession  and  has  no  means 


of  obtaining  them  for  delivery,  otherwise) 
than  by  purchasing  them  after  the  contract 
is  made,  does  not  invalidate  the  contract. 
Hibblewkite  v.  M'Morine,  6  Mees  &  W.  462, 
Parke,  Alderson,  and  Maule,  barons,  before 
whom  the  case  was  heard,  were  unanimously 
of  this  opinion. 

In  order  to  invalidate  a  contract  as  a 
wagering  one,  both  parties  must  intend 
that  instead  of  the  delivery  of  the  article 
there  shall  be  a  mere  payment  of  the  dif- 
ference between  the  contract  and  the  mar- 
ket price.  Pearce  v.  Rice,  142  U.  S.  28,  35 
L.  ed.  925,  12  Sup.  Ct.  Rep.  130;  Pickering 
v.  Cease,  79  111.  328.  In  the  latter  case  it- 
was  stated:  * 
'"Agreements  for  the  future  delivery  of* 
grain,  or  any  other  commodity,  are  not  pro- 
hibited by  the  common  law,  nor  by  any  stat- 
ute of  this  state,  nor  by  any  policy  adopted 
for  the  protection  of  the  public.  What  the 
law  does  prohibit,  and  what  is  deemed  det- 
rimental to  the  general  welfare,  is  speculat- 
ing in  differences  in  market  values.  The 
alleged  contracts  for  August  and  September 
come  within  this  definition.  No  grain  was 
ever  bought  and  paid  for,  nor  do  we  think 
it  was  ever  expected  any  would  be  called  for, 
nor  that  any  would  have  been  delivered  had 
demand  been  made.  What  were  these 
but  'optional  contracts,'  in  the  most  objec- 
tionable sense?  That  is,  the  seller  had  the 
privilege  of  delivering  or  not  delivering,  and 
the  buyer  the  privilege  of  calling  or  not 
calling  for,  the  grain,  just  as  they  chose.  On 
the  maturity  of  the  contracts  they  were  to 
he  filled  by  adjusting  the  differences  in  the 
market  values.  Being  in  the  nature  of 
gambling  transactions,  the  law  will  tolerate 
no  such  contracts." 

And  in  Pearce  v.  Rice,  142  U.  S.  28,  40.  35 
L.  ed.  925,  930,  12  Sup.  Ct.  Rep.  130,  135,  it 
was  remarked: 

"But  the  evidence  before  us  is  overwhelm- 
ing to  the  effect  that  the  real  object  of  the 
arrangement  between  Hooker  &  Company 
and  Foote  was,  not  to  contract  for  the  actual 
delivery,  in  the  future,  of  grain  or  other 
commodities, — which  contracts  would  not 
have  been  illegal  (Pickering  v.  Cease,  79 
111.  328,  330), — but  merely  to  speculate  upon 
the  rise  and  fall  in  prices,  with  an  explicit 
understanding,  from  the  outset,  that  the 
property  apparently  contracted  for  was  not 
to  be  delivered,  and  that  the  transactions 
were  to  be  closed  only  by  the  payment  of  the 
differences  between  the  contract  price  and 


tSec.  130.  Whoever  contracts  to  have  or  give 
to  himself  or  another  the  option  to  sell  or  buy, 
at  a  future  time,  any  grain  or  other  commodity, 
stock  of  any  railroad  or  other  company,  or  gold, 
or  forestalls  the  market  by  spreading  false 
rumors  to  Influence  the  price  of  commodities 
therein,  or  corners  the  market,  or  attempts  to 
do  so  In  relation  to  any  of  such  commodities, 
shall  be  fined  not  leas  than  (10  nor  more  than 
$1,000  or  confined  In  the  county  Jail  not  ex- 
ceeding one  year,  or  both;  and  all  contracts 
made  In  violation  of  this  section  shall  be  con- 
sidered gambling  contracts,  and  shall  be  void. 

Sec.  131.  All  promises,  notes,  bills,  bonds, 
covenants,  contracts,  agreements.  Judgments, 
mortgages,  or  other  securities  or  convey- 
ances made,  given,  granted,  drawn,  or  en- 


tered Into,  or  executed  by  any  person 
whatsoever,  where  the  whole  or  any  part 
of  the  consideration  thereof  shall  be  for 
any  money,  property,  or  other  valuable  thing 
won  by  any  gaming  or  playing  at  cards,  dice,  or 
any  other  game  or  games,  or  by  betting  on  the 
side  or  hands  of  any  person  gaming,  or  by 
wager  or  bet  upon  any  race,  fight,  pastime, 
sport,  lot,  chance,  casualty,  election,  or  un- 
known or  contingent  event  whatever,  or  for  the 
reimbursing  or  paying  any  money  or  property 
knowingly  lent  or  advanced  at  the  time  and 
place  of  such  play  or  bet,  to  any  person  or  per- 
sons so  gaming  or  betting,  or  that  shall,  during 
such  play  or  betting,  so  play  or  bet,  shall  be 
void  and  of  no  effect.  [1  Starr  4k  C.  Anno. 
Stat.  2d  ed.  pp.  1295,  1298.) 
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the  market  price  at  the  time  fixed  for  the 
execution  of  the  contract." 

A  contract  which  is  on  its  face  one  of  sale 
with  a  provision  for  future  delivery,  being 
valid,  the  burden  of  proving  that  it  is  in- 
valid, as  being  a  mere  cover  for  the  settle- 
ment of  "differences,"  rests  with  the  party 
making  the  assertion.  A  defense  of  the  il- 
legality of  the  contract  was  pleaded  by  the 
defendant  in  Cothran  v.  Ellis,  125  111.  406, 
10  N.  E.  640.  In  speaking  of  the  burden  of 
proof  the  court  (at  page  506,  N.  E.  p.  650), 
said: 

„  "The  facts  alleged  in  the  defendant's  pleas 
« and  put  in  issue  by  the  plaintiff's  traverse 
«  are  the  only  controverted  facts  in  this'case, 
and  the  onus  probandi  was  upon  the  defend- 
ant. If  the  latter  had  offered  no  evidence  at 
all,  it  would  not  have  been  necessary  for  the 
plaintiff  to  offer  any,  for  the  jury  are  al- 
ways bound  to  find  the  facts  against  the 
party  having  the  burden  of  proof,  if  he  of- 
fers no  evidence  in  support  of  the  issues." 

In  Incin  v.  Williar,  110  U.  S.  490-507,  28 
L.  ed.  225-229,  4  Sup.  Ct.  Rep.  160,  the  trial 
judge  in  substance  charged  the  jury  that 
the  burden  of  showing  that  the  parties  were 
carrying  on  a  wagenng  contract  and  were 
not  engaged  in  legitimate  trade  or  specula- 
tion rests  upon  the  defendant.  Contracts 
for  the  future  delivery  of  merchandise  or 
stock  are  not  void,  whether  such  property 
is  in  "existence  in  the  hands  of  the  seller  or 
to  be  subsequently  acquired.  On  their  face 
these  transactions  are  legal,  and  the  law 
does  not,  in  the  absence  of  proof,  presume 
that  the  parties  are  gambling.  The  proof 
must  show  that  there  was  a  mutual  under- 
standing that  the  transaction  was  to  be  a 
mere  settlement  of  differences;  in  other 
words,  a  mere  wagering  contract.  This 
charge  was  approved  by  this  court,  and  the 
principle  was  again  approved  in  Bibb  v.  Al- 
ien, 149  U.  S.  481,  37  L.  ed.  810,  13  Sup.  Ct. 
Rep.  060. 

Taking  the  contracts  in  this  case  as  evi- 
denced by  the  various  telegrams  passing  be- 
tween the  complainants  and  their  agents, 
Schwartz  &  Company,  and  having  in  mind 
the  manner  in  which  the  business  was  in 
fact  transacted,  we  are  unable  to  find  any 
evidence  upon  which  to  base  a  holding  that 
the  contracts  came  within  the  statutes  of  Il- 
linois on  the  subject  of  gaming.  There  was 
no  proof  that  there  was  a  mutual  under- 
standing that  the  transactions  were  to  be 
settled  by  a  mere  payment  of  "differences," 
and  that  there  was  to  be  no  delivery,  nor,  in 
our  judgment  could  any  inference  to  that 
effect  be  legitimately  drawn  from  the  undis- 
puted facts.  In  the  first  place  it  is  proper 
to  consider  the  rules  of  the  stock  exchange 
where  the  business  was  done.  We  find  that 
article  17  of  the  constitution  provides  in  5 
1,  "that  no  fictitious  sale  shall  be  made. 
Any  member  contravening  this  section  shall 
upon  conviction  be  suspended  by  the  govern- 
ing committee."  Article  20  prohibits  any 
member  of  the  exchange  from  being  inter- 
ested in  or  associated  with  any  organization 
engaged  in  the  business  of  dealing  in  differ- 
ences or  quotations  on  the  fluctuations  in  the 


market  price  of  any* commodity  or  seenrity,. 
without  a  bona  fide  purchase  or  sale  of  said 
commodity  or  security  in  a  regular  market 
or  exchange.  These  two  rules  provide  on 
their  face  that  no  sale  for  mere  collection 
of  differences  is  allowed;  that  every  sale 
must  be  one  in  good  faith  for  the  delivery, 
either  present  or  future,  of  the  article  sold. 
Sales  for  the  account"  under  the  rules  are 
made  upon  the  basis  of  an  intended  actual 
delivery  of  the  stock  at  the  time  when  due. 
The  evidence  upon  this  point  is  undisputed. 

A  contract  for  the  mere  settlement  of  dif- 
ferences is  a  violation  of  the  rules  of  the 
organization  under  which  these  brokers  were 
doing  business.  Neither  the  rules  of  the 
exchange  nor  those  of  the  clearing  house  set 
forth  in  the  foregoing  statement  provide 
for  these  wagering  contracts.  Some  of 
them  provide  for  the  course  to  be  pursued 
where  a  member  fails  to  fulfil  his  contract. 
They  do  not  provide  as  a  means  for  the  ful- 
filment of  such  contract  the  payment  of 
"differences,"  but  point  out  a  course  which 
the  party  claiming  the  fulfilment  may  pur- 
sue as  against  the  party  who  violates  the 
contract.  Rule  17  treats  the  party  failing 
to  fulfil  as  a  defaulter,  and  his  name  as  a 
defaulter  is  announced.  Sections  1  and  2 
of  article  10  provide  for  the  failure  of  either 
party  to  keep  up  his  margin,  and  the  failure 
is  described  as  a  default.  To  say  that  such 
rules  afford  strong  ground  to  infer  an  un- 
derstanding between  the  parties  doing  busi- 
ness subject  to  them — that  their  contract 
was  not  one  of  actual  sale,  but  merely  one 
to  speculate  upon  "differences" — is,  in  our 
opinion,  to  presume  an  illegal  contract 
against  its  plain  terms,  and  without  any 
sound  basis  for  the  presumption.  Thus,  if 
an  individual  agreeing  to  purchase  and  pay 
for  certain  stock  at  a  future  date  fails  or 
refuses  to  perform  his  contract,  the  stock 
is  sold  under  the  rule,  the  price  received  and 
the  difference  between  the  price  at  which  it 
sold  and  the  contract  price  he  is  held  an- 
swerable for.  That  would  be  his  legal  lia- 
bility, in  any  event,  and  we  cannot  agree 
that  the  rules  made  for  the  case  of  a  viola- 
tion of  contract  provide  or  were  intended 
to  provide  a  means  for  its  fulfilment.  In 
case  of  a  violation,  the  rules  merely  afford 
an  expeditious  means  of  ascertaining  the 
amount  of  the  damages.  Of  course,  we  does 
not  say  that  these  rules  actually  prevent® 
gambling  on  the  exchange.  It  is*possible* 
if  not  probable,  that  gambling  may  be  and 
is  in  fact  carried  on  there,  but  it  must  be 
in  violation  of  and  not  pursuant  to  the  rules. 

Recurring,  then,  to  the  terms  of  these  con- 
tracts, there  is  nothing  therein  which  shows 
that  they  were  gaming  contracts,  and  hence 
in  violation  of  the  Illinois  statute.  They 
were  plain  directions  to  sell  certain  named 
stock  for  "the  account,"  the  meaning  of 
which  was  that  the  stock  was  to  be  sold  for 
actual  delivery  on  the  next  delivery  day, 
being  the  last  day  of  the  month.  Such  a  di- 
rection presumes  the  intention  to  deliver  the 
stock  at  the  time  named  upon  the  receipt 
of  the  purchase  price  thereof  as  agreed  upon 
at  the  time  of  the  sale.   There  is  no  pre- 
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sumption  opposed  to  this  view  in  the  ab- 
sence of  any  evidence  upon  which  it  can  rest. 
The  fact  that  at  the  time  of  the  sale  the  com- 
plainants did  not  own  any  of  the  stock  can- 
not support  the  presumption,  because  it  is 
perfectly  valid  to  make  such  a  sale,  and  an 
illegal  intent  accompanying  the  performance 
of  a  perfectly  legal  act  cannot  be  presumed. 
The  subsequent  telegrams  directing  the 
changing  of  the  delivery  time  from  the  July 
to  the  August  account,  after  inquiring  in  re- 
gard to  the  difference  upon  which  such 
change  could  be  effected,  furnish  no  evidence 
of  any  illegal  intention  in  connection  either 
with  the  original  or  the  changed  contracts. 

The  "difference,"  as  explained  by  the  tes- 
timony set  out  in  the  foregoing  statement, 
related  to  the  charges  to  be  made  for  carry- 
ing the  stock  from  the  July  to  the  August 
delivery  day,  and  did  not  relate  to  the  pay- 
ment of  any  difference  between  the  contract 
price  and  market  price  of  the  stock.  A  di- 
rection to  change  the  500  shares  from  the 
July  account  to  the  August  account  would 
mean,  as  Mr.  Wilkins,  the  manager  of  the 
stock  exchange,  testified,  that  the  party  who 
had  agreed  to  sell  600  shares  of  stock  deliv- 
erable in  July,  did  not  wish  to  deliver  on 
that  day,  and  the  direction  to  change  to  the 
August  account  meant  that  the  agents  were 
to  buy  in  that  number  of  shares  and  sell 
them  out  again  for  the  August  account, 
keeping  "short"  the  same  amount  of  stock 
and  making  the  difference  in  thai  case  of 
*$2.60  a  share,  or  $250  on  every  100  shares  of 
5  stock,  for  carrying  it  for  another  month,  and 
•  this  charge  was  the  interest  which'the  party 
would  have  to  pay  to  him  who  was  on  the 
other  side  of  the  market,  and  who  would  car- 
ry it  to  the  next  delivery  day,  thirty  days 
thereafter. 

There  is  nothing  in  the  whole  transaction 
from  which  it  can  be  reasonably  said  that  at 
the  time  when  the  original  July  order  to 
sell  was  given  there  was  any  intention  to  do 
otherwise  than  make  delivery  of  the  stock  at 
the  July  settlement  day,  and  a  delivery 
must  have  been  then  made  by  the  very  terms 
of  the  contract,  as  also  under  the  rules  of 
the  exchange,  unless  there  might  thereafter 
be  a  change  of  that  agreement  by  postponing 
the  delivery  to  the  August  account.  If  there 
were  no  such  subsequent  agreement,  then 
the  delivery  must  have  been  made  in  July, 
but  the  seller  might,  in  order  to  make  it,  en- 
ter into  another  agreement  with  someone 
else  to  take  it  off  his  hands  upon  such  terras 
as  might  be  agreed  upon.  There  is  absolute- 
ly no  evidence  that  these  contracts  were  en- 
tered into  pursuant  to  any  understanding 
whatever  that  they  should  be  fulfilled  by 
payments  of  the  difference  between  the  con- 
tract and  the  market  price  at  the  time  set 
for  delivery.  To  hold  otherwise  would  en- 
tirely prevent  any  dealing  in  stocks  for  "the 
account,"  including  of  course  a  case  where 
for  any  reason  the  delivery  day  should  be 
changed  from  the  one  originally  intended  to 
another  and  a  future  day. 

To  uphold  the  rulings  of  the  circuit  court 
of  appeals  herein  the  cases  of  Pickering  v, 
Cease,  70  HL  828;  Lyon  v.  Culbertson,  83 


111.  33,  26  Am.  Rep.  340;  Tenney  v.  Foote, 
05  111.  00;  Pearce  v.  Woof,  113  111.  228,  55 
Am.  Rep.  414;  Cothran  v.  BUie,  126  111.  496, 
16  N.  E.  646;  Schneider  v.  Turner,  130  111. 
28,  0  L.  R.  A.  164,  22  N.  E.  407 ;  Boby  v.  Peo- 
ple, 134  111.  66, 25  N.  E.  109,  have  been  cited. 
We  have  examined  them  all,  and  are  unable 
to  see  that  they  justify  the  ruling  herein. 

These  cases  hold  these  various  proposi- 
tions: 

( 1 )  That  "option  contracts"  to  sell  or  de- 
liver grain  or  other  commodity,  or  railroad 
or  other  stock,  which  contracts  are  intended 
to  be  settled  by  payment  of  differences  at  the 
settling  date,  are  invalid.  79,  83,  113,  and 
125  III.  supra. 

(2)  A  contract  to  have  or  give  to  himself 
an  option  to  sell  or  buy  at  a  future  time  any 
grain,  etc.,  subjects  the  party  to  fine  or  im-B 
prisonment,  and  all  contracts  made  in  vio-* 
lation  of  the*statute  are  gambling  contracts* 
and  void  under  S  130,  Criminal  Code,  and  all 
notes  or  securities,  part  of  the  consideration 
of  which  is  money,  etc,  won  by  wager  upon 
an  unknown  or  contingent  event,  as  described 
in  {  131  of  the  Code,  are  also  void.   05  and 
113  HI.  supra. 

(3)  An  "option  contract"  to  sell  or  buy 
at  a  future  tune  grain  or  other  commodity 
or  stock,  etc,  is  void  under  the  Illinois  stat- 
ute, even  though  a  settlement  by  differences 
was  not  contemplated.    130  111.  tupra. 

(4)  The  keeper  of  a  shop  or  office  .where 
dealing  is  carried  on  in  stock,  etc,  on  mar- 
gins, without  any  intention  of  delivering  ar- 
ticles bought  or  sold,  is  guilty  of  an  offense 
under  the  Illinois  act  of  1887.  134  HI.  sit- 
pro. 

The  cases  of  Pearce  v.  Rioe,  142  U.  8.  28, 
35  L.  ed.  025,  12  Sup.  Ct  Rep.  130,  and  Ir- 
win v.  WiUiar,  110  U.  S.  400,  28  L.  ed.  226, 
4  Sap.  Ct.  Rep.  160,  are  referred  to  in  some 
of  these  cases  as  holding  that  dealings  in  dif- 
ferences, where  the  contract  provides  there- 
for, are  void. 

These  Illinois  cases,  it  will  be  seen  upon 
examination,  do  not  touch  the  case  before 
us,  which  is  a  contract  for  future  delivery, 
where  there  is  no  evidence  that  such  deliv- 
ery was  not  contemplated  and  a  settlement 
by  payment  of  differences  only  intended. 
The  "option  contracts"  spoken  of  in  those 
cases  are  explained  in  the  cases  themselves 
to  mean  what  is  commonly  called  "puts  and 
calls,"  where  there  is  no  obligation  on  the 
part  of  the  person  to  sell  or  to  buy,  and  that 
class  of  contracts  is  the  class  covered  by  the 
statute  There  is  nothing  in  the  evidence  in 
this  record  that  seems  to  us  to  afford  any 
reasonable  ground  for  holding  that  the  con- 
tract in  this  case  was  on  its  face  illegal  as  in 
violation  of  any  statute  in  Illinois,  or  that, 
while  valid  on  its  face,  the  contract  was 
really  a  guise  under  which  to  enable  the  par- 
ties to  gamble  on  the  differences  in  the  pries 
of  stock  sold  and  bought. 

The  further  objection  that  these  contracts 
having  been  made  with  reference  to  the  rules 
of  the  exchange,  the  parties  must,  in  pursu- 
ing a  remedy,  be  confined  to  that  which  the 
rules  provide,  to  the  exclusion  of  the  juris- 
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diction  of  ordinary  court*  of  justice,  we  do 
«aot  regard  aa  well  taken. 
§   The  sales  were  made  subject  to  the  rules 

•  referred  to,  but,  so*  for  as  regards  a  remedy 
for  their  violation,  those  rules  provide  a 
means  by  which  parties  may  seek  and  obtain 
relief  in  accordance  with  their  terms.  They 
do  not  assume  to  exclude  the  jurisdiction  of 
the  courts,  or,  in  other  words,  they  do  not 
assume  to  provide  an  exclusive  remedy  which 
the  parties  must  necessarily  follow,  and 
which  they  have  no  right  to  refuse  to  follow 
without  violating  such  rules,  and  thereby 
violating  their  contract.  Any  rule  which 
would  exclude  the  jurisdiction  of  the  courts 
over  contracts  or  transactions  such  as  are 
here  shown  would  not  be  enforced  in  a  legal 
tribunal. 

It  is  also  objected  that  the  means  taken  to 
obtain  a  price  for  the  stock  after  a  tender 
thereof  had  been  refused  by  Jamieson  & 
Company  were  inadequate  for  that  purpose, 
if  not  fraudulent,  and  that,  hence,  there  is 
no  proof  properly  before  the  court  as  to  the 
value  of  the  stock  on  August  31,  when  it  was 
tendered,  or  September  22,  when  it  was  sold ; 
and  it  is  also  contended  that  there  was  no 
fair  sale,  but  a  mere  sham,  colorable  in  itself 
and  fraudulent  as  against  the  defendants 
Jamieson  &  Company;  that  the  only  price  of 
the  stocks  contemplated  in  the  contracts  at 
the  time  they  were  entered  into  and  in  case 
of  a  violation  thereof,  was  the  price  to  be 
fixed  by  the  stock  exchange  by  actual  sales 
on  the  delivery  days,  and  that  as  the  ex- 
change was  closed  from  August  3  until  No- 
vember 5  following,  no  means  existed  by 
which  that  price  could  be  ascertained. 

We  think  the  course  pursued  by  the  com- 
plainants was  a  proper  one.  On  August  31, 
the  exchange  being  closed,  Schwartz  &  Com- 
pany, acting  in  behalf  of  the  complainants, 
tendered  to  Jamieson  tt  Company  1,150 
shares  of  the  stock  in  question,  700  of  which 
included  the  shares  sola  by  them  for  the  com- 
plainants. This  tender  was  refused.  It  is 
objected  that  the  stock  did  not  belong  to  the 
complainants  when  tender  thereof  was  made 
to  Jamieson  &  Company.  That  was  not  ma- 
terial. Their  agents,  Schwartz  &  Company, 
who  did  own  the  stock,  made  tender  of  it  to 
Jamieson  &  Company,  and  demanded  the 
contract  price  in  payment  thereof.  If  that 
price  had  been  paid  and  the  delivery  of  the 
stock  made  to  Jamieson  &  Company  it  would 
♦•have  been  a  good  delivery.  They  would  have 
®had  the  title  to  the  stock  ae  against  every- 

*  one,  Schwartz  &  Company*included.  It  was 
a  matter,  therefore,  of  no  importance  that 
the  complainants  at  the  time  this  stock  was 
tendered  did  not  have  the  legal  title  to  it 
Under  these  circumstances,  what  could  the 
complainants  or  their  agents,  Schwartz  & 
Company,  doT  A  tender  of  the  stock  had 
been  mode  and  had  been  refused.  The  stock 
exchange  was  closed  by  order  of  its  govern- 
ing committee,  and  Jamieson  had  voted  in 
favor  of  it*  closing.  Were  there  no  means 
by  which  the  value  of  the  stock  at  or  about 
this  time  could  be  ascertained  while  the  stock 
exchange  was  closed?  We  think  there  were, 
and  we  also  think  that  the  course  pursued  by 


the  complainants  was  a  proper  and  appro- 
priate one. 

Accordingly,  Jamieson  &  Company  were 
notified  that  the  stock  would  be  sold  to  the 
highest  bidder  at  a  time  and  place  men- 
tioned, and  that  they  would  be  held  respon- 
sible for  any  loss  that  might  result  from 
their  refusal  to  take  and  pay  for  the  stock  a* 
agreed  upon.  They  were  also  informed  at  or 
about  that  time  that  the  sales  made  by 
Schwartz  &  Company  had  been  made  for 
complainants  as  to  700  of  such  shares.  On 
the  day  named  the  stock  was  put  up  for  sale, 
and  it  is  not  an  important  fact  that  it  did 
not  belong  to  the  complainants.  It  was 
stock  over  which  they  had  control,  and  it 
was  offered  for  sale  on  the  part  of  the  com- 
plainants with  the  approval  and  assent  of  its 
owners,  and  if  it  had  been  bought  by  any  in- 
dividual at  the  sale  other  than  the  one  who 
did  bid  it  in  such  purchaser  would  have  ob- 
tained a  good  title  to  the  stock  on  payment 
of  the  price  bid.  Wide  publicity  had  been 
given  on  the  part  of  the  complainants  of  the 
time  when  and  the  place  where  this  sale 
would  occur,  and  the  highest  bid  was  made 
by  an  individual  who  was  a  member  of  the 
firm  of  Schwartz  &  Company,  but  there  were 
many  other  people  there  who  had  the  right, 
and,  as  it  appears,  were  urged  to  bid,  and 
there  was  neither  fraud  nor  deception  in  the 
fact  that  a  bid  was  made  by  a  member  of  the 
firm  as  stated.  The  price  at  which  the  bid- 
ding closed  was  fixed  after  a  chance  for  full 
and  open  competition  upon  the  part  of  all 
who  were  present,  and  although  the  com- 
plainants entered  into  some  arrangement 
with  their  agents  by  which  the  latter  pro-go 
duced  the  stock  and  offered  it  for  sale  on*| 
account  of  and  fop*the  complainants,  yet  no* 
injurious  effect  upon  the  transaction  was 
thereby  caused,  and  it  in  no  way  injured 
Jamieson  &  Company.  That  the  bid  was  a 
fair  indication  of  what  was  then  regarded  as 
the  value  of  the  stock,  we  think  admits  of 
very  little  question.  When  the  exchange 
opened  in  November  the  stock  sold  at  $130, 
and  continued  near  that  figure  for  some 
time. 

Under  all  the  facts  in  the  case  we  think 
the  complainants  were  justified  in  the  course 
they  pursued,  and  that  the  price  at  which 
the  stock  sold  was  a  fair  basis  upon  which 
to  determine  the  amount  of  damages  sus- 
tained by  the  complainant  by  reason  of  the 
refusal  of  Jamieson  &  Company  to  fulfil 
their  contract  of  purchase. 

For  these  reasons  the  decrees  of  the  Cir- 
cuit Court  of  Appeals  and  the  Circuit  Court 
must  be  reversed,  and  the  case  remanded  to 
the  latter  court  for  such  further  proceedings 
therein  as  are  not  inconsistent  with  the  opin- 
ion of  this  court.   So  ordered. 

Mr.  Justice  Harlan  dissenting: 
I  dissent  from  the  opinion  and  judgment 
in  this  case  upon  the  ground  stated  by  the 
circuit  court  of  appeals,  namely,  that  the 
transactions  involved  in  this  litigation  con- 
stituted gambling  in  "differences,"  in  viola- 
tion of  the  statute  of  Illinois. 
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(182  U.  S.  898) 

WILLIAM  H.  CARSON,  Plff.  in  Err., 
*. 

SEWER  COMMISSIONERS  OF  BROCK- 
TON. 

Drains  and  sewers — epeoial  assessment — for 
use — due  process  of  law. 

L  An  ordinance  Imposing  an  annual  rental  for 
the  uae  of  a  public  sewer,  tbe  uae  of  which  la 
optional  with  the  taxpayer,  who  la  not  re- 
quired to  pay  unless  be  uses  It,  does  not  de- 
prive him  of  property  without  due  process  of 
law,  though  it  was  passed  without  giving  him 
notice  or  opportunity  for  hearing. 

B.  The  Imposition  of  the  cost  of  maintaining 
public  sewers  by  special  assessment  upon 
property  owners  who  have  already  been  as- 
aeesed  for  the  cost  of  their  construction,  In 
case  they  make  use  of  them,  does  not  deprive 
them  of  property  without  due  process  of  law, 
but  la  matter  of  public  policy  for  the  legisla- 
ture, since  they  receive  a  special  benefit  from 
the  construction  of  the  sewer  In  the  privilege 
of  discharging  their  private  sewers  Into  It, 
even  If  they  are  not  entitled  to  tbe  free  use  of 
It, 
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IN  ERROR  to  the  Supreme  Judicial  Court 
of  Massachusetts  to  review  a  decision  de- 
nying a  petition  for  writ  of  certiorari  to  re- 
view a  sewer  assessment.  Affirmed. 

See  same  case  below,  175  Mass.  242,  48 
L.  R.  A.  277,  5C  N.  E.  1. 

Statement  by  Mr.  Justice  Brown. i 
This  was  a  petition  to  the  justices  of  the 
supreme  judicial  court  for  the  county  of  Suf- 
folk, for  a  writ  of  certiorari  to  the  board  of 
sewer  commissioners  of  the  city  of  Brockton, 
directing  them  to  bring  up  certain  proceed- 
ings connected  with  the  assessment  of  taxes 
upon  petitioner's  land  to  the  amount  of  $42.- 
53.  for  the  maintenance  and  operation  of  a 
public  sewer,  and  for  an  order  quashing  the 
proceedings. 

The  petitioner  alleged  the  assessment  to 
be  illegal  and  void: 

1.  Because  the  city  ordinance  does  not 
provide  for  notice  to  or  hearing  of  persons 
whose  estates  are  affected  thereby,  in  viola- 
tion of  the  state  Constitution ; 

2.  Because  the  method  of  computing  the 
sewer  charges  is  unreasonable  and  dispro- 
portionate; 

3.  Because  petitioner,  having  already  paid 
for  tbe  sewers  connected  with  his  land,  can- 
not be  compelled  to  pay  a  special  tax  for  the 
maintenance  and  operation  of  sewers  from 
which  ho  receives  no  special  benefit; 

4.  Because  such  tax  or  sewer  rental  is  in 
violation  of  the  14th  Amendment  to  the  Fed- 
eral Constitution; 

5.  Because  such  tax  is  permissible  only 
when  founded  upon  peculiar  and  special 

g  benefits  to  the  property  so  taxed,  and  then 
wPnly  to  the  amount  of  such  benefits; 
*  *  6.  Because  lands  assessed  for  the  construc- 
tion of  sewers  cannot  be  said  to  receive  an 
additional  and  special  and  peculiar  benefit 


from  the  general  oversight  and  operation  of 
the  same. 

By  an  act  of  the  legislature  of  Massachu- 
setts, passed  in  1802  [chap.  245],  "to  give 
greater  powers  to  cities  and  towns  in  rela- 
tion to  the  construction  of  sewers,"  it  wag. 
enacted  as  follows: 

"Sec  1.  The  city  council  of  any  city  ex- 
cept Boston,  or  a  town  in  which  common 
sewers  are  laid  under  the  provisions  of  §5  1, 
2,  and  3  of  chapter  50  of  the  Public  Statutes, 
or  a  system  of  sewerage  is  adopted  under 
the  provisions  of  J  7  of  said  chapter,  may  by 
vote  establish  just  and  equitable  annual 
charges  or  rents  for  the  use  of  such  sewera, 
to  be  paid  by  every  person  who  enters  hi* 
particular  sewer  into  the  common  sewer,  and 
may  change  the  same  from  time  to  time. 
Such  charges  shall  constitute  a  lien  upon 
the  real  estate  using  such  common  sewer,  to- 
be  collected  in  the  same  manner  as  taxes 
upon  real  estate,  or  in  an  action  of  contract 
in  the  name  of  such  city  or  town.  Sums  of 
money  so  received  may  be  applied  to  the 
payment  of  the  cost  of  maintenance  and  re- 
pairs of  such  sewers  or  of  any  debt  con- 
tracted for  sewer  purposes." 

Pursuant  to  this  authority  the  city  coun- 
cil of  Brockton,  on  August  23,  1804,  adopted 
an  ordinance,  of  which  the  following  is  the 
material  provision: 

"Sec  4.  Every  person  or  owner  of  an  es- 
tate who  enters  his  particular  sewer  into  a 
common  sewer  shall  pay  for  the  use  of  such 
sewer  an  annual  rental  determined  upon  the 
basis  of  water  service,  as  follows:  For  un- 
nietered  water  service,  $8 ;  for  metered  water 
service,  30  cents  per  1,000  gallons  of  sew- 
age delivered  to  the  sewer,  the  quantity  so- 
delivered  to  be  determined  by  the  meter 
readings  taken  by  the  water  commissioners, 
but  the  annual  charge  shall  in  no  case  be 
less  than  $8,  it  being  provided,  however, 
that  in  cases  where  said  commissioners  shall 
deem  the  same  to  be  equitable,  a  discount 
may  be  made,  such  discount  to  be  determined 
by  said  commissioners  and  approved  by  the 
mayor  and  aldermen;  and  it  being  further 
provided  that  any  such  person  or  owner  mayo 
place  at  his  own  expense  a  water  meter,® 
which  shall  be  approved*by  the  said  commis-* 
sioners,  to  measure  the  amount  of  water 
which  does  not  enter  the  sewer. 

"Such  charges  shall  be  collected  quarterly, 
and  shall  constitute  a  lien  upon  the  real  es- 
tate using  the  sewer,  to  be  collected  in  the 
same  manner  as  taxes  upon  real  estate,  or 
in  an  action  of  contract  in  the  name  of  the 
city  of  Brockton." 

The  petition  was  denied,  and  petitioner 
sued  out  this  writ  of  error. 

lir.  William  H.  Carson   in  propria 
persona. 

No  brief  filed  for  defendants  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  single  question 
whether  a  municipal  ordinance  making  an 
annual  assessment  upon  property  owners  for 
the  use  of  a  common  sewer  infringes  upon 
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any  provision  of  the  Constitution  of  the 
United  States. 

The  supreme  judicial  court  of  Massachu- 
setts held  that  the  petitioner  received  a  spe- 
cial benefit  in  the  use  of  the  sewer  for  which 
he  might  be  charged;  that  the  city,  by  build- 
ing the  sewer  and  receiving  a  part  of  its 
cost  from  the  petitioner,  did  not  bind  itself 
that  the  sewer  should  be  maintained  forever, 
or  that  the  petitioner  should  be  at  liberty  to 
use  it  free  of  further  expense;  that  the 
charge  for  using  it  was  a  benefit  distinct 
from  that  originally  conferred  by  building 
it;  that  there  was  no  charge  unless  the  sewer 
were  used;  that  the  only  questions  were 
whether  petitioner's  sewer  entered  the  com- 
mon sewer,  and  what  amount  of  sewage  was 
delivered  to  it;  and  that,  if  the  petitioner 
wished  to  be  heard  on  either  of  these  facts, 
he  oould  resort  to  the  courts;  that  the  city 
ccrncil  had  a  right  to  fix  the  charges  with- 
out notice  to  the  parties  interested,  unless, 
under  the  pretense  of  fixing  an  equitable 
rate,  the  ordinance  should  do  what 
•mounted  to  the  taking  or  destruction  of 
h property. 

*,  The  ordinance  imposes  an  annual  rental  of 
•  $8  for*nnraetered  water  service,  and  for  me- 
tered water  service  30  cents  per  1,000  gal- 
lons for  sewage  delivered  to  the  sewer, — 
the  quantity  to  be  so  delivered  to  be  deter- 
mined by  the  meter  readings, — with  the 
privilege  to  the  commissioners  of  making 
a  discount  when  equitable.  As  the  supreme 
judicial  court  held  that  the  municipality 
had  power  to  adopt  this  ordinance  under  the 
public  statutes  of  the  commonwealth,  and 
that  such  statutes  were  no  violation  of  the 
state  Constitution,  we  are  concerned  only 
with  the  question  whether  the  petitioner  was 
thereby  deprived  of  his  property  without 
due  process  of  law,  or  denied  the  equal  pro- 
tection of  the  laws  within  the  14th  Amend- 
ment. 

The  validity  of  the  legislative  act  is  as- 
sailed upon  the  ground  that  no  notice  was 
required  to  be  given  to  the  property  owner, 
nor  provision  made  for  a  hearing,  and  that 
the  authority  given  to  the  city  council  of 
Brockton  to  change  the  rate  of  sewerage 
charges  and  assessments  from  time  to  time 
manifested  an  intention  on  the  part  of  the 
legislature  to  assess  such  property  without 
regard  to  benefits.  There  is  no  doubt  that, 
when  land  is  proposed  to  be  taken  and  de- 
voted to  the  public  service,  or  any  serious 
burden  is  laid  upon  it,  the  owner  of  the  land 
must  be  given  an  opportunity  to  be  heard 
with  respect  to  the  necessity  of  the  taking 
and  the  compensation  to  be  paid  by  the  city. 
Davidson  v.  New  Orleans,  96  U.  S.  07,  24  L. 
ed.  316 ;  Palmer  v.  MoMahon,  133  U.  S.  GOO, 
S3  L.  ed.  772,  10  Sup.  Ct.  Rep.  324;  Stuart 
v.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289, 
subsequently  re-examined  in  this  court  in 
Bpcncer  v.  Merchant,  125  U.  S.  345,  31  L.  ed. 
763,  8  Sup.  Ct  Rep.  021. 

Obviously  these  cases  have  no  application 
to  an  ordinance  which  fixes  beforehand  the 
price  to  be  paid  for  certain  privileges,  and 
leaves  it  optional  with  the  taxpayer  to  avail 
himself  of  such  privileges  or  not.   As  well 


might  it  be  insisted  that  an  ordinance  which 
fixes  water  rates  proportioned  to  the  amount 
furnished  is  void  because  no  notice  is  re- 
quired to  be  given  before  such  rate  is  fixed, 
or  the  taxpayer  is  assessed  his  proportion- 
ate charge  under  the  ordinance.  Where  the 
use  of  such  privilege  is  left  optional  with 
the  taxpayer  by  his  election  to  avail  him- 
self of  it  or  not,  he  contracts  with  the  city 
to  pay  the  rental  fixed  by  its  ordinance,  if 
he  elect  to  use  it.  In  such  case  there  is  noe» 
room  for  the  question  of  notice.  Where  no-® 
tice  will*avail  nothing,  no  notice  is  required.* 
Lower  King*  River  Reclamation  Ditt.  No. 
531  v.  Phillips,  108  Cal.  306,  39  Pac  630, 
41  Pac.  335;  Amery  v.  Keokuk,  72  Iowa,  701, 
30  N.  W.  780;  Com.  v.  Lehigh  Valley  R.  Co. 
129  Pa,  429,  18  Atl.  406. 

Thus  in  Hagar  v.  Reclamation  Diat.  No. 
108,  111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  663,  it  was  said  by  Mr.  Justice  Field 
(p.  708,  L.  ed.  p.  672,  Sup.  Ct.  Rep.  p.  667) : 
"Undoubtedly  where  life  and  liberty  are  in- 
volved, due  process  requires  that  there  be  a 
regular  course  of  judicial  proceedings,  which 
imply  that  the  party  to  be  affected  shall 
have  notice  and  an  opportunity  to  be  heard; 
so,  also,  where  title  or  possession  of  property 
is  involved.  But  where  the  taking  of  prop- 
erty is  in  the  enforcement  of  a  tax,  the  pro- 
ceeding is  necessarily  less  formal,  and 
whether  notice  to  him  is  at  all  necessary 
may  depend  upon  the  character  of  the  tax, 
and  the  manner  in  which  its  amount  is  de- 
terminable. ...  Of  the  different  kinds 
of  taxes  which  the  state  may  impose,  there- 
is  a  vast  number  of  which,  from  their  na- 
ture, no  notice  can  be  given  to  the  taxpayer, 
nor  would  notice  be  of  any  possible  advan- 
tage to  him,  such  as  poll  taxes,  license  taxes 
(not  dependent  upon  the  extent  of  his  busi- 
ness), and,  generally,  specific  taxes  oo> 
things  or  persons  or  occupations.  In  such 
cases  the  legislature,  in  authorizing  the  tax, 
fixes  its  amount,  and  that  is  the  end  of  the 
matter."  See  also  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  42  L.  ed.  943,  18  Sup. 
Ct.  Rep.  521.  Under  the  circumstances  of 
this  cose  no  notice  was  necessary. 

Similar  considerations  apply  to  the  de- 
fense that  petitioner  has  been,  or  is  about  to 
be,  deprived  of  his  property  without  due 

Srocess  of  law.  But  of  what  property  has. 
e  been  deprived?  None  whatever.  There 
has  not  been,  nor  is  tliere  anything  to  indi- 
cate there  ever  will  be,  any  taking  of  his 
property  within  the  meaning  of  the  law. 
Assuming  that  the  imposition  of  a  burden 
which  manifestly  belongs  to  the  public,  upon 
private  property,  constitutes  a  deprivation 
of  such  property  within  the  meaning  of  the 
14  th  Amendment,  tliere  is  nothing  of  the 
kind  involved  in  this  case.  There  is  not 
even  compulsory  taxation  of  the  property. 
The  act  of  the  legislature  (chap.  245,  act  of 
1892)  merely  provides  that  the  city  council 
"may  by  vote  establish  just  and  equitable^, 
annual  charges  or  rents  for  the  use  of  such* 
sewers,  to  be  paid  by* every  person  who  en-» 
ters  his  particular  sewer  into  the  common 
sewer,  and  may  change  the  same  from  time 
to  time."   The  municipal  ordinance  fixes  th» 
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•usual  rentals,  determinable  upon  a  certain 
basis  of  water  service,  with  a  provision  that 
the  commissioners  may  make  an  equitable 
discount  from  such  rates  at  their  discretion. 
This  was  all  there  was  to  it.  The  lot  owner 
could  use  the  sewer  or  not,  as  he  chose.  If 
he  used  it,  he  paid  the  rental  fixed  by  the 
ordinance.  If  he  made  no  use  of  it,  he  paid 
nothing.  There  is  no  element  of  depriva- 
tion here  or  even  of  taxation,  but  one  of  con- 
tract, into  which  the  lot  owner  might  or 
might  not  enter.  There  is  no  allegation  in 
the  petition  that  the  petitioner  was  required 
by  the  board  of  health  to  discharge  into  the 
public  sewer.  There  is  no  allegation  that 
the  particular  charges  fixed  by  the  commis- 
sioners are  unreasonable,  only  that  the 
method  is  unreasonable,  that  is,  that  any 
charge  is  unreasonable. 

The  stress  of  petitioner's  argument  ap- 
pears to  be  laid  upon  the  proposition  that 
his  property  having  been  once  assessed  for 
the  construction,  of  the  common  sewer,  he 
has  a  right  to  the  free  use  of  such  sewer  for- 
ever afterwards,  and  that  the  expense  of  its 
maintenance  must  be  raised  by  general  taxa- 
tion, and  not  by  special  assessment.  This, 
however,  is  a  question  of  state  policy.  It 
was  for  the  legislature  to  say  whether  the 
construction  of  the  sewer  entitled  the  ad- 
joining property  owners  to  the  free  use  of 
It,  or  only  to  the  right  to  a  free  entrance  to 
it  of  their  particular  sewers.  As  held  by 
the  supreme  judicial  court,  there  can  be  no 
doubt  that  the  adjoining  property  owners 
-did  receive  a  special  benefit  in  being  permit- 
ted to  discharge  their  private  sewers  into  it. 
The  amount  of  such  benefit  was,  under  the 
statutes  of  the  commonwealth,  determinable 
by  the  city  council,  which  fixed  upon  a  cer- 
tain rate  for  unmetered  service  and  a  certain 
other  rate  per  1,000  gallons  of  sewage  dis- 
charged for  metered  service.  We  have  held 
in  the  recent  case  of  Parsons  v.  District  of 
Columbia,  170  U.  S.  45,  42  L.  ed.  943, 18  Sup. 
Ct.  Rep.  521,  that  it  was  competent  for  the 
legislative  power  to  assess  the  amount  of 
benefit  specially  received  by  abutting  prop- 
erty, and  so  long  as  such  amount  is  not 
•«  grossly  excessive,  or  out  of  all  proportion  to 
§  the  benefit  received,  there  is  no  reason  to 
•  complain,  particularly  if,  as  held  by  the  su- 
preme judicial  court  in  this  case,  the  ques- 
tion of  connecting  with  the  public  sewer  be 
left  optional  with  the  property  owner. 

The  case  is  somewhat  analogous  to  that 
of  Bands  v.  Manistee  River  Improv.  Co.  123 
U.  S.  288,  31  L.  ed.  149,  8  Sup.  Ct  Rep.  113, 
wherein  we  held  that  the  exaction  of  tolls, 
under  a  state  statute,  for  the  use  of  an  im- 
proved national  waterway,  is  not  within  the 
prohibition  of  the  due  process  of  law  clause 
-of  the  Constitution.  Said  Mr.  Justice  Field 
(p.  293,  L.  ed.  p.  151,  Sup.  Ct  Rep.  p.  115) : 
"The  tolls  exacted  from  the  defendant  are 
merely  compensation  for  benefits  conferred, 
by  which  the  floating  of  his  logs  down  the 
stream  was  facilitated.  .  .  .  Tolls  are 
the  compensation  for  the  use  of  another's 
property  or  of  improvements  made  by  him, 
and  their  amount  is  determined  by  the  cost 
of  the  property  or  of  the  improvements,  and 


consideration  of  the  returns  which  such  val- 
ues or  expenditures  should  yield.  The  leg- 
islature, acting  upon  information  received, 
may  prescribe  at  once  the  tolls  to  be  charged, 
but  ordinarily  it  leaves  their  amount  to  be 
fixed  by  officers  or  boards  appointed  for  that 
purpose." 

It  is  true  that  in  Sears  v.  Boston  Street 
Oomrs.  173  Mass.  350,  63  N.  E.  870,  decided 
in  May,  1899,  construing  a  similar  statute 
applicable  to  the  city  of  Boston,  the  supreme 
judicial  court  made  a  decision  which  it  is 
difficult  to  reconcile  with  its  opinion  in  the 
case  under  consideration,  and  held  that 
"where  lands  have  paid  assessments  for  spe- 
cial benefits  from  the  construction  of  all 
sewers  by  whose  operation  they  are  affected, 
it  cannot  be  said  that  they  receive  an  ad- 
ditional special  and  peculiar  benefit  front 
the  general  oversight  and  operation  of  the 
sewers  of  Boston,  such  as  to  subject  them  to 
a  second  special  assessment  Expenses  of 
this  kind  should  be  made  the  subject  of  gen- 
eral taxation,"  citing  a  number  of  cases  in 
support  of  this  proposition,  none  of  which 
appear  to  be  in  point  Hammett  v.  Phila- 
delphia, 65  Pa.  146,  3  Am.  Rep.  615,  was  a 
case  of  widening  and  repaying  a  public 
street;  Re  Washington  Avenue,  69  Pa,  352, 
8  Am.  Rep.  255,  one  of  compelling  the  own- 
ers of  farm  lands  lying  within  1  mile  on  each 
side  of  a  public  highway  to  pay  for  grading, 
macadamizing,  and  improving  it  by  an  as- 
sessment upon  their  lands  by  the  acre;  Wtt-B 
liamsport's  Appeal,  187  Pa.  565,  41  At!.  47«,« 
one  of  *  reconstructing  a  sewer  originally* 
built  by  the  city;  Erie  v.  Russell,  148  Pa, 
384,  23  Atl.  1102,  a  similar  case,  except  that 
the  sewer  was  originally  built  by  local  as- 
sessments; Dietz  v.  Neenah,  91  Wis.  422,  64 
N.  W.  299,  a  question  of  want  of  notice; 
Dyar  v.  Farmington,  70  Me.  615,  one  of  as- 
sessment for  building  a  railroad;  Hanscom 
v.  Omaha,  11  Neb.  3/,  7  N.  W.  739,  one  of 
the  extent  to  which  property  was  benefited 
by  constructing  a  sewer.  It  needs  no  argu- 
ment to  show  that  these  cases  had  no  per- 
tinence. The  question  of  notice  or  want  of 
notice  was  also  considered  in  the  Sears  Case, 
but  the  court  did  not  decide  that  question, 
intimating,  however,  an  opinion  somewhat 
adverse  to  the  validity  of  the  statute  upon 
this  ground. 

We  are  not  required,  however,  to  reconcile 
these  cases.  It  is  sufficient  that  the  supreme 
judicial  court  held  that  this  case  was  "free 
from  the  elements  which  in  Sears  v.  Boston 
Street  Comrs.  led  to  the  conclusion  that  the 
petitioner  was  assessed  without  regard  to 
the  benefits  received  by  him."  Notwith- 
standing the  former  case  we  think  the  court 
was  correct  in  holding  in  this  case  that  the 
petitioner  and  other  property  owners  whose 
lots  abutted  on  this  public  sewer  did  receive 
a  benefit  not  common  to  the  inhabitants  of 
the  city  generally,  in  being  permitted  to  dis- 
charge into  it  the  contents  of  their  private 
sewers,  that  the  amount  of  such  benefit  was 
determinable  by  the  city  council,  and  that  in 
its  action  there  was  nothing  violative  of  the 
Federal  Constitution.  It  was  properly  said 
by  Chief  Justice  Holmes  in  this  connection.! 
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"No  one  denies  ths,t  it  was  a  special  benefit 
to  the  petitioner  to  have  a  sewer  built  in 
front  of  his  land.  That  benefit  was  the 
probability  that  the  sewer  would  be  avail- 
able for  use  in  the  future.  But  the  city, 
by  building  it  and  receiving  a  part  of  the 
cost  from  the  petitioner,  did  not  impliedly 
bind  itself  or  the  general  taxes  that  the  sewer 
should  be  maintained  forever,  and  that  the 
petitioner  should  be  at  liberty  to  use  it  free 
of  further  expense.  If  building  the  sewer 
was  a  special  benefit,  keeping  the  sewer  in 
condition  for  use  by  such  further  expendi- 
ture as  was  necessary  was  a  further  special 
benefit  to  such  as  used  it." 

The  judgment  of  the  Supreme  Judicial 
Court  it  therefore  affirmed. 


(182  U.  S.  656) 

COMMERCIAL  NATIONAL  BANK.  OF  OG- 
DEN,  Plff.  in  Err., 
v. 

ALMA  D.  CHAMBERS,  as  Treasurer  of 
Weber  County,  Utah. 

fooes — national  bank* — value  of  real  estate 
in  other  state*. 

i.  A  construction  of  a  state  statute  by  a  state 
court,  on  the  question  of  deductions  for  pur- 
poses of  taxation.  Is  binding  on  the  Supreme 
Court  of  the  United  States. 

S.  The  term  "moneyed  capital,"  as  employed  In 
D.  S.  Rev.  Stat,  f  5219,  forbidding  greater 
taxation  of  shareholders  of  national  banks 
than  Is  Imposed  on  other  moneyed  capital, 
does  not  Include  capital  which  does  not  come 
In  competition  with  the  business  of  national 
banks. 

t.  The  refusal  to  deduct  the  value  of  real  es- 
tate owned  In  other  states  by  a  national  bank, 
from  the  value  of  Its  shares  of  stock,  does  not 
make  an  unlawful  discrimination  against  such 
banks  under  U.  S.  ttev.  Stat.  I  5219,  or  deny 
them  the  equal  protection  of  the  laws,  where 
such  a  deduction  Is  not  authorized  by  the 
laws  of  the  state  In  valuing  shares  of  stock  of 
other  corporations. 

£No.  270.] 

Argued  and  Submitted  April  26,  1901.  De- 
cided May  27, 1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  decision  revers- 
ing a  judgment  in  favor  of  a  national  bank- 
ing association  in  an  action  to  enjoin  the 
collection  of  taxes.  Affirmed. 

See  same  case  below,  21  Utah,  824,  61 
Pao,  600. 

Statement  by  Mr.  Justice  White  I 
The  plaintiff  in  error  is  a  national  bank- 
ing association,  doing  business  at  Ogden 
City,  Weber  county,  Utah.  The  action  be- 
low was  brought  by  the  bank  to  enjoin  the 
collection  of  the  alleged  illegal  portion  of 
certain  taxes  levied  against  its  shareholders 
for  the  year  1898. 

Certain  provisions  of  the  Constitution 
and  laws  of  Utah  which  are  claimed  to  be 


pertinent  to  the  controversy  are  excerpted  int> 
the  margin,  t  £ 
•  The  substance  of  the  complaint  was  that* 


tProvlsions  of  the  Constitution  of  Utah  relied 
on  by  plaintiff  In  error  (Eev.  Stat.  Utah  1898, 
P.  61): 

"Article  XIII.  Sec.  2.  [What  property  taxa- 
ble. Definitions.  Revenue.] — All  property  In 
the  state,  not  exempt  under  the  laws  of  the 
United  States  or  under  this  Constitution,  shall 
be  taxed  in  proportion  to  Its  value,  to  be  ascer- 
tained as  provided  by  law.  The  word  "prop- 
erty," as  used  in  this  article,  Is  hereby  declared 
to  Include  moneys,  credits,  bonds,  stocks,  fran- 
chises, and  all  matters  and  things  (real,  person- 
al, and  mixed)  capable  of  private  ownership; 
but  this  shall  not  be  so  construed  as  to  author- 
ize the  taxation  of  the  stocks  of  any  company  or 
corporation,  when  the  property  of  such  company 
or  corporation,  represented  by  such  stocks,  has 
been  taxed.    .    .  . 

"Sec.  8.  [Legislature  to  provide  uniform  tax, 
Exemptions.] — The  legislature  shall  provide  by 
law  a  uniform  and  equal  rate  of  assessment  and 
taxation  on  all  property  in  the  state,  accord- 
ing to  Its  value  In  money,  and  shall  prescribe 
by  general  law  such  regulations  as  shall  secure 
a  Just  valuation  for  taxation  of  all  property; 
so  that  every  person  and  corporation  sball  pay 
a  tax  In  proportion  to  the  value  of  his,  her,  or 
Its  property :  Provided,  That  a  deduction  of 
debts  from  credits  may  be  authorized.    .    .  ." 

Provisions  of  the  Revised  Statutes  of  Utah 
relied  on  by  plaintiff  In  error  (Rev.  Stat.  Utah 
1898,  pp.  579,  681)  : 

"2606.  All  taxable  property  must  be  assessed 
at  Its  full  cash  value.    .   .  ." 

"2607.  Bank  stock.  Verified  statement. — 
The  stockholders  in  every  bank  or  banking  asso- 
ciation organized  under  the  authority  of  this 
state  or  of  the  United  States  must  be  assessed 
and  taxed  on  the  value  of  their  shares  of  stock 
therein  in  the  county,  town,  city,  or  district 
where  such  bank  or  banking  association  Is  lo- 
cated, and  not  elsewhere,  whether  such  stock- 
holders reside  In  such  place  or  not.  To  aid  the 
assessor  in  determining  the  value  of  such  shares 
of  stock,  the  cashier  or  other  accounting  officer 
of  every  such  bank  must  furnish  a  verified  state- 
ment to  the  assessor,  showing  the  amount  and 
number  of  shares  of  the  capital  stock  of  each 
bank,  the  amount  of  Its  surplus  or  reserve  fond 
or  undivided  profits,  the  amount  of  investments 
In  real  estate,  which  real  estate  must  be  assessed 
to  said  bank  and  taxed  as  other  real  estate,  and 
the  names  and  places  of  residence  of  Its  stock- 
holders, together  with  the  number  of  shares 
held  by  each. 

"2508.  Id.  Deductions. — In  the  assessment  of 
the  shares  of  stock  mentioned  In  the  next  pre- 
ceding section  each  stockholder  must  be  allowed 
all  the  deductions  and  exemptions  allowed  by 
law  In  assessing  the  value  of  other  taxable  per- 
sonal property  owned  by  Individual  citizens  of 
this  state,  and  the  assessment  and  taxation 
must  not  be  at  a  greater  rate  than  Is  made  or 
assessed  upon  other  moneyed  capital  In  the 
hands  of  Individual  citizens  of  this  state. 

"2609.  Id. — In  making  such  assessment  there 
must  also  be  deducted  from  the  value  of  such 
shares  such  sum  as  Is  In  the  same  proportion  to 
such  value  as  the  assessed  value  of  the  real  es- 
tate of  such  bank  or  banking  association  In 
which  such  shares  are  held  bears  to  the  whole 
amount  of  the  capital  stock,  surplus,  reserve, 
and  undivided  profits  of  such  bank  or  banking 
association. 

"2618.  What  debts  deductible  from  credits. — 
In  making  up  the  amount  of  credits  which  any 
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g  although  the  assessor  in  valuing  the  shares 

•  of  stock  of  the  bank  deducted  th**proportion- 
ate  amount  of  the  assessed  value  of  the  real 
estate  of  complainant  situated  in  the  state 
of  Utah,  he  neglected  and  refused  to  deduct 
the  value  of  real  estate  owned  by  the  bank 
situated  without  such  state,  and  also  re- 
fused to  allow  to  certain  nonresident  stock- 
holders deductions  from  the  valuations  of 
their  shares  of  stock  to  the  amount  of  their 
bona  fide  debts,  though  allowing  deductions 
of  that  kind  in  favor  of  resident  sharehold- 
ers. Having  tendered  to  the  defendant  what 
it  claimed  to  be  the  lawful  amount  of  the 
tax  due  from  it,  the  bank  brought  this  ac- 
tion to  enjoin  any  attempt  to  collect  the  full 
amount  of  the  tax  as  laid,  and  to  compel  ac- 
ceptance of  the  sum  which  had  been  ten- 
dered. The  trial  court  decided  in  favor  of  the 
bank.  On  appeal,  however,  the  supreme 
court  of  the  state  held  that  the  bank  was  not 
entitled  to  the  relief  prayed,  and  reversed 
the  judgment  in  its  favor  with  costs.  Error 
was  prosecuted  to  the  judgment  of  reversal, 
and  the  cause  is  now  in  this  court  for  review. 
21  Utah,  324,  61  Pac.  560. 

«e 

*  *  lir.  Abbot  R.  Heywood  submitted  the 
ease  for  plaintiff  in  error. 

Messrs.  James  N.  Kimball  and  George 
Balverson  for  defendant  in  error. 


Mr.  Justice  White,  after  making  the  fore- 


person Is  required  to  list  he  will  be  entitled  to 
deduct  from  the  gross  amount  of  such  credits 
the  amount  of  all  bona  fide  debts  owing  by  him, 
tut  no  acknowledgment  of  Indebtedness  not 
founded  on  actual  consideration,  and  no  such 
acknowledgment  made  for  the  purpose  of  being 
so  deducted,  must  be  considered  a  debt  within 
the  Intent  of  this  section ;  and  no  person  Is  en- 
titled to  a  deduction  on  account  of  an  obliga- 
tion of  any  kind  given  to  an  Insurance  company 
for  the  premium  of  Insurance,  nor  on  account 
of  any  unpaid  subscription  to  any  Institution  or 
society,  nor  on  account  of  a  subscription  to  or 
Instalment  payable  on  the  capital  stock  of  any 
-company  or  corporation  ;  and  no  liability  of  any 
person  or  persons,  company  or  corporation,  as 
surety  for  another,  must  be  deducted ;  and  no 
other  liability  of  any  person  or  persons,  compa- 
ny or  corporation,  on  any  bond  or  undertaking, 
must  be  deducted ;  and  no  deduction  must  be 
made  In  any  case  unless  the  party  claiming  such 
-deduction  discloses  to  the  assessor,  under  oath, 
the  name  or  names  of  the  persons  to  whom  such 
-party  Is  Indebted,  and  the  amount  of  such  in- 
debtedness to  each,  and  also  that  snch  Indebted- 
ness is  not  barred  by  the  statute  of  limitations, 
or,  In  case  such  Indebtedness  Is  so  barred,  ac- 
knowledges such  Indebtedness  In  writing,  duly 
-subscribed.  No  debt  Is  to  be  deducted  unless 
the  statement  shows  the  amount  of  such  debt, 
as  stated  under  oath  In  the  aggregate.  When- 
ever one  member  of  a  firm  or  one  of  the  proper 
officers  of  a  corporation  has  made  a  statement 
showing  the  property  of  the  firm  or  corporation, 
another  member  of  the  firm  or  another  officer 
need  not  Include  such  property  In  the  statement 
made  by  him ;  but  this  statement  mnst  show 
the  name  of  the  person  or  officer  who  made  the 
statement  in  which  such  property  Is  Included. 
The  fact  that  such  statement  Is  not  required,  or 
that  a  person  has  not  made  such  statement  un- 
■der  oath,  or  otherwise,  doss  not  relieve  the  prop- 
erty from  taxation." 


going  statement,  delivered  the  opinion  of  the 

court: 

It  is  urged  that  "by  the  action  of  the  tax- 
ing officer  and  the  supreme  court  of  Utah 
the  shareholders  of  the  Commercial  National 
Bank  of  Ogden  were  treated  contrary  to  the 
provisions  of  8  5219  of  the  Revised  Statutes 
of  the  United  States ;  and,  further,  that  they 
were  denied  the  equal  protection  of  the 
laws."  Subsidiarily,  it  is  contended,  first, 
that  the  assessor  erroneously  refused  to  de- 
duct the  bona  fide  debts  of  nonresident  share- 
holders from  the  value  of  their  shares  of 
stock,  contrary  to  the  provisions  of  the  laws 
of  Utah  and  the  requirements  of  said  8  6219 
of  the  Revised  Statutes  of  the  United  States 
(excerpted  in  the  margin! ),  and,  second, 
that  the  bank  was  entitled  to  a  deduction 
from  the  assessed  valuation  of  the  stock,  note 
only  of  the  value  of  its  real  estate  situatedE 
innJtah,  but  the  value  of  real  estate  situated* 
outside  of  the  limits  of  the  state. 

We  will  first  consider  the  contention  re- 
specting the  failure  to  deduct  bona  fide  debts 
from  the  value  of  the  stock  of  nonresident 
shareholders.  The  supreme  court  of  Utah, 
referring  to  the  provisions  of  the  Constitu- 
tion of  Utah  noted  in  the  margin  of  the 
statement  of  facts  preceding  this  opinion, 
held  that  as  the  Constitution  of  the  state  dis- 
tinguished between  stock  and  credits,  and 
authorized  only  a  deduction  of  debts  from 
credits,  shares  of  stock  were  not  credits,  and 
both  resident  and  nonresident  shareholders 
were  not  entitled  to  deduct  bona  fide  indebt- 
edness from  the  value  of  their  shares  of 
stock.  This  construction  of  the  statute  is 
binding  on  this  court.  First  Nat.  Bank  r. 
Ayers,  160  U.  S.  660,  664,  40  L.  ed.  573,  574, 
16  Sup.  CI.  Rep.  412;  First  Nat.  Bank  r. 
Chehali*  Count]/,  166  U.  S.  440,  444,  41  L. 
ed.  1060,  1072,  17  Sup.  Ct.  Rep.  629.  The 
claim  of  the  benefit  of  the  provisions  of  S 
5210  of  the  Revised  Statutes  of  the  United 
States  is  unavailing,  for  the  reason  that 
there  was  neither  averment  nor  proof  of  facts 
taking  the  case  out  of  the  operation  of  re- 
cent decisions  of  this  court.  Those  decision* 
held  that  the  term  "moneyed  capital,"  as 
employed  in  S  5219  of  the  Revised  Statutes, 
forbidding  greater  taxation  of  shareholders 

t Section  C210,  Revised  Statutes  of  the  United 
States: 

"Sec.  6219.  Nothing  herein  shall  prevent  all 
the  shares  In  any  association  from  being  In- 
cluded In  the  valuation  of  the  personal  property 
of  the  owner  or  holder  of  such  shares,  In  assess- 
ing taxes  Imposed  by  authority  of  the  state 
within  which  the  association  la  located ;  bnt  the 
legislature  of  each  state  may  determine  and  di- 
rect the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  located 
within  the  state,  subject  only  to  the  two  re- 
strictions, that  the  taxation  shall  not  be  at  a 
greater  rate  than  Is  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citizens  of 
such  state,  and  that  the  shares  of  any  national 
banking  association  owned  by  -nonresidents  of 
any  state  shall  be  taxed  In  the  city  or  tows 
where  the  bank  Is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  tj  exempt  the 
real  property  of  associations  from  either  state, 
county,  or  municipal  taxes,  to  tt»  same  extent, 
according  to  Its  value,  as  other  real  property  Is 
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of  national  banks  than  is  imposed  on  other 
moneyed  capital,  does  not  include  capital 
which  does  not  come  into  competition  with 
the  business  of  national  banks,  and  that  it 
must  be  satisfactorily  made  to  appear  by  the 
proof  that  the  moneyed  capital  claimed  to  be 
given  an  unjust  advantage  is  of  the  charac- 
ter just  stated.  First  Nat.  Bank  v.  Chap- 
man, 173  U.  S.  205,  219,  43  L.  ed.  C60,  674, 
19  Sup.  Ct.  Rep.  407,  and  cases  cited. 

There  is  obviously  no  merit  in  the  further 
contention  that  reversible  error  was  com- 
mitted because  of  the  refusal  to  deduct  from 
the  value  of  the  shares  of  stock  of  the  bank 
the  assessed  value  of  real  estate  owned  by 
the  bank,  situate  in  other  states  than  Utah. 
There  was  no  proof  that  such  a  deduction 
was  authorized  oy  the  laws  of  Utah  in  valu- 
ing shares  of  stock  of  other  than  national 
banking  associations.  On  the  contrary,  the 
supreme  court  of  Utah,  from  an  examina- 
tion of  the  several  constitutional  and  statu- 
n  tory  provisions  respecting  the  subject  of  tax- 
gation  in  Utah,  concluded  that  the  only  de- 
•  ductions  which  were*authorized  in  the  assess- 
ment of  the  shares  of  stock  of  national  banks 
or  other  corporations  organized  and  doing 
business  in  the  state,  were  deductions  from 
the  value  of  the  shares  of  the  value  of  real 
estate  situate  in  Utah.  Manifestly,  the  pur- 
pose was  to  prevent  double  taxation  by  the 
state,  a  tax  on  the  real  estate  as  such,  and 
a  further  tax  thereon  by  s  tax  on  the  stock 
to  the  extent  that  such  real  estate  entered 
into  the  value  of  the  stock.  As  the  national 
banking  law,  however,  permits  the  taxation 
of  shares  of  stock  of  a  national  bank  in  the 
state  where  the  bank  is  domiciled,  the  state 
of  domicil  is,  of  course,  entitled  to  collect 
taxes  upon  the  full  value  of  such  shares  of 
stock.  While  real  estate  of  a  bank  situated 
outside  of  the  state  of  domicil  is  taxed  in  the 
state  of  its  situs,  yet  the  value  of  such  real 
estate  necessarily  enters  into  and  is  consid- 
ered in  estimating  the  value  of  the  shares  of 
stock;  and  to  deduct  the  value  of  the  real 
•state  would,  to  the  extent  of  such  deduction, 
reduce  the  real  value  of  the  shares,  without 
a  compensatory  equivalent.  These  views 
and  those  expressed  by  the  supreme  court  of 
Utah  accord  with  the  doctrine  enunciated  in 
Dwight  v.  Boston,  12  Allen,  316,  323,  90  Am. 
Dec.  149;  and  American  Coal  Co.  v.  Alle- 
gany County  Comrs.  69  Md.  186,  193.  In 
the  latter  case  the  principle  was  thus  ex- 
pressed (p.  194)  : 

"The  true  criterion,  as  fixed  by  the  stat- 
ute, is  the  true  value  of  the  stock,  without 
reference  to  the  question  where,  or  in  what 
manner  or  nature  of  property  or  security,  the 
capital  stock  may  be  invested.  Whether  that 
be  invested  in  real  estate,  or  other  property 
beyond  the  jurisdiction  of  this  state,  the  lat- 
ter having  control  over  the  shares  and  their 
true  value,  the  peculiar  nature  and  value  of 
the  investment  of  the  capital  stock  of  the 
corporation,  beyond  the  limits  of  the  state, 
can  form  no  proper  subject  for  specific  de- 
duction or  abatement  from  the  true  value 
of  the  shares  of  stock,  when  presented  to  be 
assessed  for  purposes  of  taxation.  It  is  ex- 
clusively with  the  shares  of  stock  and  their 
21  S.  C— 55. 


true  value,  as  representing  the  entire  corpo- 
rate assets,  that  the  tax  commissioner  has 
to  deal,  and  not  with  the  nature  and  locality 
of  the  investment  of  the  capital  stock  of  the 
corporation,  except  as  to  the  real  estate  of  g 
the  company  situate  within  this  state."  n 
•  As  the  shares  of  stock  were  taxed  as  other  * 
similar  property  in  Utah,  and  no  discrimina- 
tion was  occasioned,  we  can  perceive  no 
ground  for  concluding  that  the  refusal  to  de- 
duct the  value  of  the  real  estate  in  question 
constituted  either  a  violation  of  5  5219,  Re- 
vised Statutes,  or  a  denial  of  the  equal  pro- 
tection of  the  laws. 
Judgment  affirmed. 


(182  U.  S.  683) 
LEWIS  JACOBS,  Plff.  in  Err., 
v. 

DORA  MARKS. 

Error  to  state  court — Federal  question — 
faith  and  credit  to  foreign  judgment— ca- 
ptaining entry  of  discontinuance. 

1.  A  Federal  question  which  will  sustain  a 
writ  of  error  to  a  state  court  from  the  Su- 
preme Court  of  the  United  States  Is  presented 
by  assignments  of  error  to  refusals  of  the 
courts  below  to  give  fall  faith  and  credit  to 
the  Judicial  records  and  proceedings  of  a 
court  of  another  state. 

2.  Evidence  that  the  entry  of  discontinuance 
of  an  action  In  a  court  of  another  state  was 
not  Intended  by  tbe  parties  as  a  release  and 
satisfaction  of  tbe  cause  of  action,  but  was 
the  result  of  a  promissory  agreement  which 
was  never  compiled  with.  Is  competent  In  a 
later  action  by  the  same  plaintiff  to  support 
a  replication  to  a  plea  that  plaintiff  had  re- 
ceived full  satisfaction  and  payment  of  the 
claim. 

8.  Full  faith  and  credit  to  a  judgment  of  an- 
other state,  consisting  of  an  entry  stating 
that,  the  cause  having  been  settled,  It  Is  dis- 
continued by  consent,  without  costs  to  either 
party.  Is  not  denied  by  admitting  evidence 
that  tbe  discontinuance  was  not  Intended  as 
a  satisfaction  of  the  cause  of  action,  but  was 
tbe  result  of  a  promissory  agreement  which 
was  never  complied  with. 

[No.  410.] 

Submitted  January  7,  1901.    Decided  Hay 
27,  1 901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decision  af- 
firming a  judgment  in  an  action  of  deceit. 
Affirmed. 

See  same  case  below,  183  111  633,  66  N.  E. 
151. 

Statement  by  Mr.  Justice  Shir  as  i 
In  June,  1890,  Dora  Marks  brought  an 
action  in  the  circuit  court  of  Cook  county, 
Illinois,  against  Lewis  Jacobs,  for  false  rep- 
resentations and  deceit  whereby  the  plaintilT 
had  been  induced  to  become  a  member  of  a 
corporation  known  as  the  Chicago  Furniture 
&  Lumber  Company  of  Escanaba,  Michigan, 
composed  of  said  Jacobs  and  one  Nathan 
Neufeldt,  and  to  pay  into  such  concern  the 
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sum  of  $5,000.  The  plaintiff  sought  to  re- 
cover in  this  action  the  money  so  expended 
by  her,  alleging  that  the  shares  of  stock  so 
taken  by  her  in  said  company  were  worth- 
less. 

The  defendant  filed  a  demurrer  to  the  dec- 
laration, which  was  overruled,  and  thereupon 
he  filed  a  pica  of  not  guilty,  and  also  several 
special  pleas,  in  which  he  set  up,  in  sub- 
stance, that  the*  plaintiff,  on  or  about  De- 
cember 4,  1393,  instituted  an  action  in  the 
circuit  court  of  Delta  county,  Michigan, 
against  the  Chicago  Furniture  &  Lumber 
Company,  to  recover  the  sum  claimed  in  the 
present  suit;  that  service  was  duly  had  upon 
said  company,  which  entered  its  appearance, 
and  said  court  acquired  jurisdiction  of  the 
parties  to  said  cause  and  the  subject-matter 
thereof;  that  afterwards  the  said  parties 
came  to  a  settlement  of  said  cause;  that  on 
July  25,  1804,  the  said  court  entered  the 
following  order:  "This  cause  having  been 
settled,  it  is  hereby  discontinued  by  consent 
of  both  parties,  without  cost  to  either 
party;"  and  that  the  said  plaintiff  had, 
therefore,  received  full  satisfaction  of  the 
claim  upon  which  the  present  suit  is  based. 
These  special  pleas  were  traversed,  and  the 
trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $4,000.  At  the  trial  of  the 
present  case  the  plaintiff  put  in  evidence  a 
written  agreement  between  the  Chicago 
Furniture  ft  Lumber  Company  and  Dora 
Marks,  in  the  following  terms: 

"Articles  of  agreement  made  and  entered 
into  this  14th  of  July,  a.  o.  1894,  by  and 
between  the  Chicago  Furniture  ft  Lumber 
Company,  a  corporation,  of  the  city  of 
Escanaba,  Delta  county,  Michigan,  parties 
of  the  first  part,  and  Dora  Marks,  of 
Denver,  Colorado,  party  of  the  second  part. 
Party  of  the  first  part  agrees  to  purchase  the 
twenty  thousand  dollars'  ($20,000)  worth  of 
stock  of  the  said  Chicago  Furniture  & 
Lumber  Company,  which  the  party  of  the 
second  part  holds,  for  the  sum  of  $4,000,  to 
be  paid  for  as  follows:  $1,000  to  Mead  ft 
Jennings,  attorneys  for  said  party  of  the 
second  part,  as  soon  as  the  parties  of  the 
first  part  dispose  of  their  treasury  stock  to 
the  amount  of  $1,000  or  interest  other  cap- 
ital in  said  company  to  the  amount  of  $1,- 
000,  and  $3,000  to  said  party  of  the  second 
part,  on  the  day  that  the  plant  now  occupied 
by  the  parties  of  the  first  part  in  said  city 
of  Escanaba  is  turned  over  to  them,  and  a 
clear  title  to  the  property  earned  by  them. 
Parties  of  the  first  part  further  agree  to  dis- 
continue the  damage  suit  now  pending 
against  the  party  of  the  second  part,  without 
cost.  Said  parties  of  the  first  part  further 
agree  to  release  said  party  of  the  second  part 
from  all  liability  of  said  second  party  for 
the  balance  due  on  unpaid  stock.  Party  of 
the  second  part  agrees  tc'sell  her  said  stock 
of  $20,000  to  the  parties  of  the  first  part 
and  accept  payment  as  aforesaid  mentioned. 
Party  of  the  second  part  also  agrees  to  dis- 
continue the  suit  now  pending  under  attach- 
ment proceedings  against  party  of  the  first 
part,  without  cost.  Said  stock  to  be  trans- 
ferred as  paid  for. 


"In  witness  whereof  the  parties  have  here- 
unto set  their  hands  and  seals  the  day  and 
year  first  above  written." 

Thereupon,  over  the  objections  of  the  de- 
fendant Jacobs,  the  plaintiff  was  permitted 
to  testify  that  the  company  never  carried 
out  the  agreement  under  which  the  suit  was 
brought,  and  that  she  never  recovered  a 
single  dollar  in  satisfaction  of  her  claim. 
The  defendant  requested  the  court  to  in- 
struct the  jury  that  the  settlement  of  the 
Michigan  case  constituted  a  bar  to  this  ac- 
tion. These  instructions  were  refused,  and 
the  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  in  the  sum  of  $4,000. 

The  cause  was  taken  to  the  appellate  court 
of  Illinois,  which  first  reversed,  and  then,  on 
rehearing,  affirmed,  the  judgment  of  the  trial 
court;  and  afterwards  to  the  supreme  court 
of  Illinois,  which,  on  December  18,  1899,  af- 
firmed the  judgment  of  the  appellate  court. 
A  writ  of  error  was  thereupon  allowed  by 
this  court. 

Messrs.  Louis  J.  Blum  and  Edgar  C 
Blum  for  plaintiff  in  error. 

Mesar*.  John  F.  Dillon,  Andrew  J.  ffir- 
8chl,  and  John  W.  By  am  for  defendant  in 
error. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  alleges  error  in  the 
action  of  the  Illinois  courts  in  failing  to 
give  full  faith  and  credit  to  the  judicial 
record  and  proceedings  of  the  circuit  court 
of  Delta  county,  Michigan. 

A  contention  is  made  on  behalf  of  the  de-» 
fendant  in  error  that  the  decision  of  the  3 
state  supreme  court  did  not  rest  on  a* Fed-* 
eral  question,  and  that,  hence,  under  the 
doctrine  of  Seeberger  v.  MoGormick,  175  U. 
S.  274,  44  L.  ed.  161,  20  Sup.  Ct.  Rep.  128, 
and  cases  therein  cited,  we  have  no  juris- 
diction to  review  it. 

But  the  record  discloses  that,  at  the  trial 
in  the  circuit  court  of  Cook  county,  the  de- 
fendant, after  having  put  in  evidence  the 
record  of  proceedings  in  the  circuit  court  of 
Delta  county,  Michigan,  wherein  Dora 
Marks  was  plaintiff  and  the  Chicago  Furni- 
ture &  Lumber  Company  was  defendant, 
asked  the  court  to  give  the  following  instruc- 
tion: 

"You  are  instructed  that  if  you  find  from 
the  evidence  that  the  plaintiff  herein  insti- 
tuted a  suit  in  the  circuit  court  of  Delta, 
county,  Michigan,  against  the  Chicago  Fur- 
niture ft  Lumber  Company,  for  the  purpose 
of  recovering  the  $4,000  involved  in  this  suit 
now  before  you,  and  that  she  made  a  settle- 
ment of  this  cause  with  the  defendant  there- 
in or  anyone  else,  that  the  plaintiff  is  barred 
from  the  further  prosecution  of  this  suit, 
and  the  verdict  of  the  jury  must  be  for  the 
defendant."  And  in  support  of  the  motion 
for  a  new  trial  it  appears  that  the  defend- 
ant alleged  that  "the  verdict  and  the  action 
of  the  court  fail  to  give  full  faith 
and  credit  to  the  judgment  of  the 
circuit  court  of  Delta  county,  Michigan, 
in    the    case    of    Dora    Hark*    v.  Tk» 
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Chicago  Furniture  d  Lumber  Company,  con- 
trary to  article  4,  {  1,  of  the  Constitution 
of  the  United  States,  which  provides:  'Full 
faith  and  credit  shall  be  given  in  every  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state.' " 

It  also  appears  that,  in  the  10th  assign- 
ment of  error  filed  in  the  appellate  court 
it  was  alleged  that  the  circuit  court  had 
erred  in  failing  to  give  full  faith  and  credit 
to  the  judgment,  records,  and  judicial  pro- 
ceedings of  the  circuit  court  of  Delta  county, 
Michigan,  as  required  by  the  Constitution 
of  the  United  States. 

It  further  appears  that,  in  the  assignment 
of  errors  filed  in  the  supreme  court  of  Illinois 
to  the  judgment  and  action  of  the  appellate 
court,  it  was  alleged  that  the  appellate  court 
erred  in  "not  reversing  said  judgment  by  rea- 
son of  the  error  of  the  circuit  court  in  failing 
to  give  full  faith  and  credit  to  the  judg- 
.  ment  record,  and  judicial  proceedings  of  the 
go  circuit  court  of  Delta  county,  Michigan," 
r  and  also  error  was  alleged  in  that  "the* ap- 
pellate court  erred,  as  did  the  circuit  court, 
in  failing  to  give  full  faith  and  credit  to 
the  judgment  of  the  circuit  court  of  Delta 
county,  Michigan,  rendered  in  the  case  of 
Dora  Stark*  v.  The  Chicago  Furniture  &  hum. 
her  Company,  and  introduced  in  evidence  in 
this  cause,  which  judgment  is  as  follows: 
This  cause  having  been  settled,  it  is  hereby 
discontinued  by  consent  of  both  parties  with- 
out cost  to  either  party,'  as  required  by  said 
article  4,  }  1,  of  the  Constitution  of  the 
United  States." 

And  it  is  assigned  for  error  in  this  court 
that  the  courts  below  failed  to  give  full  faith 
and  credit  to  the  judicial  records  and  pro- 
ceedings of  the  circuit  court  of  Delta  county, 
Michigan,  in  the  case  of  Dora  Marks  v.  The 
Chicago  Furniture  <£  Lumber  Company,  and 
thus  deprived  the  plaintiff  in  error  of  his 
rights  and  privileges  under  said  article  4,  ! 
1,  of  the  Constitution  of  the  United  States; 
and,  indeed,  this  is  the  sole  error  relied  on 
here  by  the  plaintiff  in  error. 

We  think,  therefore,  that  the  question 
whether  the  record  and  judicial  proceedings 
in  the  Michigan  court  received  full  faith  and 
credit  in  the  courts  of  Illinois  is  one  for  us 
to  consider  and  determine,  and  we  hence 
decline  to  dismiss  the  writ  of  error.  Oreen 
v.  Van  Buskirk,  5  Wall.  314,  18  L.  ed.  601 ; 
Carpenter  v.  Strange,  141  U.  S.  87,  103,  35 
L.  ed.  640,  046,  11  Sup.  Ct.  Hep.  960;  Hunt- 
ington v.  Attrill,  140  U.  S.  687,  684,  36  L. 
ed.  1123,  1133,  13  Sup.  Ct  Rep.  224. 

We  come,  then,  to  the  question  whether, 
upon  the  facts  disclosed  in  this  record,  the 
courts  of  Illinois  gave  full  faith  and  credit, 
within  the  meaning  of  the  Constitution  of 
the  United  States,  to  the  judgment  and  ju- 
dicial proceedings  of  the  state  court  of  Mich- 
igan. 

And,  first,  What  was  the  case  made  by  the 

'  The*Seclaration  was  in  action  on  the  case, 
and  alleged  that  the  defendant  induced  the 
plaintiff,  by  false  and  fraudulent  represen- 
tations, to  join  him  and  one  Neufeldt  in  a 
scheme  to  form  a  corporation  for  the  par* 


pose  of  carrying  on  the  business  of  the 
manufacture  and  sale  of  furniture  in  the 
town  of  Eseanaba,  in  the  state  of  Michigan, 
and  to  furnish  and  pay  to  the  defendant  the 
sum  of  $5,000,  for  which  the  plaintiff  was, 
to  receive  shares  of  stock  in  the  proposed  g 
company;  that,  relying  on'the  said  false  and* 
fraudulent  representations  (the  nature  of 
which  were  stated  in  the  declaration),  the 
plaintiff  paid  over  the  said  sum  of  $5,000, 
and  became  a  member  of  the  corporation 
known  as  the  Chicago  Furniture  &  Lumber 
Company,  composed  of  the  plaintiff,  the  de- 
fendant, and  said  Neufeldt;  that,  owing  to 
the  fact  that  the  said  representations  as  to 
the  defendant  and  Neufeldt  putting  in  large 
sums  of  money  into  the  enterprise  proved 
to  be  false  and  untrue,  as  the  defendant  well 
knew,  the  shares  of  stock  taken  by  plaintiff 
were  valueless,  and  so  the  defendant  falsely 
deceived  and  defrauded  the  defendant,  to 
her  damage  in  the  sum  of  $10,000. 

To  this  declaration  the  defendant  pleaded 
the  general  issue  of  not  guilty  and  several 
special  pleas,  setting  forth,  in  several  phases, 
that  after  the  making  of  the  said  alleged 
false  representations  by  the  defendant,  and 
after  the  plaintiff  had  parted  with  her 
money  on  the  strength  thereof,  as  set  out  in 
the  declaration,  the  plaintiff,  on  or  about  the 
4th  of  December,  1803,  instituted  an  action 
in  the  circuit  court  of  Delta  county,  Michi- 
gan, against  the  Chicago  Furniture  &  Lum- 
ber Company,  whereby  she  sought  to  recover 
from  said  company  the  sum  of  $4,000,  which 
she  asserted  the  said  company  owed  her  as 
having  been  fraudulently  contracted  and  pro- 
cured ;  that  the  company  was  served  and  ap- 
peared; that  afterwards  the  plaintiff  and 
the  defendant  company  came  to  a  settlement 
of  the  said  cause  of  action,  and  an  order  was 
duly  entered  on  July  26,  1894,  in  said  cir- 
cuit court  of  Delta  county,  Michigan,  in  the 
following  terms: 

"This  cause  having  been  settled,  it  is  here- 
by discontinued  by  consent  of  both  parties, 
without  cost  to  either  party;"  that  the  said 
cause  of  action  set  forth  in  the  declaration 
in  this  cause  is  brought  upon  the  same  claim 
upon  which  the  said  action  was  brought  by 
the  said  Dora  Marks  against  the  said  Chi- 
cago Furniture  &  Lumber  Company;  that 
thus  "the  plaintiff  has  received  satisfaction 
and  payment  of  her  said  claim;  and  this  the 
defendant  is  ready  to  verify." 

To  these  special  pleas  the  plaintiff  filed  a 
replication  alleging  that  the  cause  of  action 
set  forth  in  her  said  declaration  was  not  the 
same  claim  as  that  sued  on  by  the  plaintiff e 
against  the  Chicago  Furniture  ft  Lumber  * 
Company  in  the  circuit  court  of'Delta  coun-  • 
ty,  Michigan,  and  that  she,  the  plaintiff,  did 
not,  nor  has  she  at  any  time,  received  satis- 
faction of  her  said  claim  sued  on  herein,  and 
of  this  put  herself  upon  the  country. 

In  the  trial  of  the  issues  thus  made  up  the 
defendant  put  in  evidence  a  certified  copy  of 
the  proceedings  in  the  Michigan  oourt,  and 
the  plaintiff,  in  connection  therewith,  put 
In  evidence  an  agreement  between  the  Chi- 
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eago  Furniture  ft  Lumber  Company  and 
Dora  Marks,  in  the  following  terms: 

"Articles  of  agreement  made  and  entered 
into  this  14th  day  of  July,  a.  d.  1894,  by  and 
between  the  Chicago  Furniture  &  Lumber 
Company,  a  corporation,  of  the  city  of  Es- 
canaba,  Delta  county,  Michigan,  parties  of 
the  first  part,  and  Dora  Marks,  of  Denver, 
Colorado,  party  of  the  second  part.  Party 
of  the  first  part  agrees  to  purchase  the 
twenty  thousand  dollars  worth  of  stock  of 
the  said  Chicago  Furniture  &  Lumber  Com- 
pany, which  the  party  of  the  second  part 
holds,  for  the  sum  of  $4,000,  to  be  paid  as 
follows:  $1,000  to  Mead  &  Jennings,  attor- 
neys for  said  party  of  the  second  part,  as 
soon  as  the  said  parties  of  the  first  part  dis- 
pose of  their  treasury  stock  to  the  amount 
of  $1,000  or  interest  other  capital  in  said 
company  to  the  amount  of  $1,000,  and  $3,- 
000  to  said  party  of  the  second  part,  on  the 
day  that  the  plant  now  occupied  by  the  par- 
ties of  the  first  part  in  said  city  of  Escanaba 
is  turned  over  to  them  and  a  clear  title  to 
the  property  earned  by  them.  Parties  of  the 
first  part  further  agree  to  discontinue  the 
damage  suit  now  pending  against  the  party 
of  the  second  part,  without  cost.  Said  par- 
ties of  the  first  part  further  agree  to  release 
said  party  of  the  second  part  from  all  lia- 
bility of  said  second  party  for  the  balance 
due  on  unpaid  stock.  Party  of  the  second 
part  agrees  to  sell  her  said  stock  of  $20,000 
to  the  parties  of  the  first  part  and  accept  pay- 
ment as  aforesaid  mentioned.  Party  of  the 
second  part  also  agrees  to  discontinue  the 
suit  now  pending  under  attachment  proceed- 
ings against  party  of  the  first  part,  without 
cost.  Said  stock  to  be  transferred  as  paid 
for." 

On  July  21.  1897,  the  jury  found  the  de- 
fendant guilty,  and  assessed  the  plaintiff's 
damages  at  $4,000,  and  on  November  29, 
1897,  after  a  motion  for  a  new  trial  had 
e  been  made  and  overruled,  a  final  judgment 
k  was  entered  according  to  the  verdict. 
*  *  As  already  stated,  the  judgment  of  the 
circuit  court  was  affirmed  by  the  appellate 
court,  whose  judgment  was  affirmed  by  the 
supremo  court  of  Illinois. 

It  is,  of  course,  obvious  that  none  of  the 
errors  assigned  to  the  rulings  of  the  trial 
court  in  the  admission  or  rejection  of  evi- 
dence, or  to  its  instructions  to  the  jury,  nor 
those  assigned  to  the  judgments  of  the  ap- 
pellate and  supreme  courts,  can  be  consid- 
ered by  us  except  as  they  affect  the  ques- 
tion of  the  legal  import  of  the  Michigan 
judgment  an  concluding  the  controversy  be- 
tween the  parties  in  the  Illinois  courts. 

The  trial  court  did  not  reject  the  record 
of  the  proceedings  in  the  Michigan  court  as 
evidence  entitled  to  be  considered  by  the  court 
and  jury  in  the  Illinois  court.  Did  those 
proceedings  disclose  that  the  cause  of  action 
in  the  Michigan  court  was,  in  legal  con- 
templation, the  same  with  that  asserted  in 
the  Illinois  court?  Did  they  disclose  that 
the  plaintiff,  by  making  the  settlement  there- 
in, had  received  satisfaction  of  her  claim 
against  Jacobs  asserted  in  the  present  ac- 
tion?  Did  they  disclose  that  the  plaintiff, 


by  bringing  and  discontinuing  an  actios 
against  the  furniture  company,  accept  the 
agreement  of  July  14,  1894,  as  a  satisfaction 
of  her  alleged  claim ;  and  did  such  conduct 
on  her  part  operate  as  a  release  of  that  com- 
pany, and,  if  so,  did  the  release  operate  in 
favor  of  the  defendant  in  the  present  suit? 

So  far  as  these  questions  involve  matters 
of  fact  they  are  concluded  by  the  verdict  of 
the  jury.  That  verdict  imports,  under  the 
issues  formed  by  the  pleadings,  that  the 
claim  asserted  against  the  corporation  in  the 
Michigan  court  was  not  the  same  with  that 
asserted  against  Jacobs  in  the  circuit  court 
of  Illinois,  and  that,  whether  or  not  the 
claims  were  the  same,  the  plaintiff  never  re- 
ceived payment  or  satisfaction  of  her  claim. 

The  plaintiff  in  error,  therefore,  is  bound 
to  maintain  that,  as  a  necessary  implication 
of  law,  regardless  of  the  verdict  of  the  jury, 
the  two  actions  asserted  the  same  claim,  and 
that  the  judgment  and  proceedings  in  the 
Michigan  court  precluded  the  plaintiff  from 
maintaining  a  subsequent  suit  against  the 
defendant  in  the  Illinois  court.  - 

It  is,  no  doubt,  true  that  the  object  of  thee 
plaintiff  was  the*same  in  both  suits ;  namely,* 
to  be  indemnified  for  the  loss  incurred  by  put- 
ting her  money  into  the  venture,  but  it  does 
not  follow  that  the  causes  of  action  were 
the  same.  Apparently,  the  theory  of  her 
action  against  the  company  was  to  treat  the 
money  advanced  as  a  loan  made  to  the  com- 

Cy  and  induced  by  false  representations, 
if  she  found  herself  mistaken  in  her 
choice  of  a  remedy,  she  was  not  thereby  de- 
prived of  a  right  of  redress  against  the  per- 
son who  had  received  her.  It  is,  however, 
contended  that  she  was  entitled  to  but  one 
satisfaction,  and  that  the  legal  import  of  the 
judgment  in  the  Michigan  court  is  that  she 
had  received  a  satisfaction  of  her  claim  in 
that  suit.  But  we  think  that  the  judgment 
in  question  did  not  necessarily  import  that 
the  plaintiff  had  received  satisfaction  of  her 
claim.  The  recital  that  the  cause  had  been 
settled  was  not  an  adjudication  by  the  court. 
It  evidently  had  reference  to  the  agreement 
of  July  14,  1894,  which  was  matter  dekort 
the  record,  and  with  which  the  court  had 
nothing  to  do.  The  entry  that  the  "cause  is 
hereby  discontinued  by  consent  of  both  par- 
ties, without  cost  to  either  party,"  although 
entered  as  a  judgment  of  the  court,  do  not 
of  themselves  import  an  agreement  to  ter- 
minate the  controversy,  nor  imply  an  inten- 
tion to  merge  the  cause  of  action  in  the  judg- 
ment. The  case  of  H alderman  v.  United 
State*.  91  C.  S.  684,  23  L.  ed.  433,  is  quite 
in  point.  There  a  judgment  entry  in  the 
words  "dismissed  agreed"  was  pleaded,  in  a 
subsequent  action,  as  a  former  recovery;  bat 
it  was  held  by  the  circuit  court  and  by  this 
court  that  such  an  entry  did  not  sustain  the 
plea.  It  was  said  by  Mr.  Justice  Davis,  de- 
livering the  opinion: 

"It  is  a  general  rule  that  a  plea  of  former 
recovery,  whether  it  be  by  confession,  ver- 
dict, or  demurrer,  is  a  bar  to  any  new  action 
of  the  same  or  the  like  nature  for  the  same 
cause.  This  rule  conforms  to  the  policy  of 
the  law,  which  requires  an  end  to  the  litiga- 
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tton  after  it*  merits  have  been  determined. 
But  there  must  be  at  least  one  decision  on  a 
right  between  the  parties  before  there  can  be 
said  to  be  a  termination  of  the  controversy, 
and  before  a  judgment  can  avail  as  a  bar  to 
a  subsequent  suit.  Conceding  that  this  ae- 
tion  is  between  the  same  parties,  as  well  as 
a  for  the  same  subject-matter  as  the  former 
?  one,  are  the  United*States  barred  from  a  re- 
covery by  reason  of  anything  alleged  in  the 
pleas  T  The  first,  second,  and  fourth  pleas 
are  not  essentially  different.  In  each  the 
judgment  relied  on  is  'that  the  said  suit  is 
not  prosecuted  and  be  dismissed.'  This  en- 
try is  nothing  more  than  the  record  of  a  non- 
suit, although  the  customary  technical  lan- 
guage is  not  used.  But  the  plaintiffs  in  er- 
ror deny  that  this  is  the  effect  of  the  order, 
and  insist  that  the  pleas  present  a  case  of 
retraxit,  by  which  the  United  States  forever 
lost  their  action,  because  they  voluntarily 
announced  to  the  court  that,  on  the  defend- 
ants' paying  the  costs,  the  suit  would  be  dis- 
missed. Such  an  announcement  does  not  im- 
ply that  they  had  no  cause  of  action,  or,  if 
they  had,  that  they  intended  to  renounce  it, 
or  that  it  was  adjusted.  Nonsuits  are  fre- 
quently taken  on  payment  of  costs  by  the  ad- 
verse party,  in  order  that  the  controversy 
may  be  arranged  out  of  court;  but  they  do 
not  preclude  the  institution  and  maintenance 
of  subsequent  suits  in  case  of  failure  to  set- 
tle the  matters  in  dispute.  .  .  .  What- 
ever may  be  the  effect  given  by  the  courts  of 
Kentucky  to  a  judgment  entry  'dismissed 
agreed,'  it  is  manifest  that  the  words  do  not 
of  themselves  import  an  agreement  to  ter- 
minate the  controversy,  nor  imply  an  inten- 
tion to  merge  the  cause  of  action  in  the  judg- 
ment. Suits  are  often  dismissed  by  the  par- 
ties ;  and  a  general  entry  is  made  to  that  ef- 
fect, without  incorporating  in  the  record,  or 
even  placing  on  file,  the  agreement.  It  may 
settle  nothing,  or  it  may  settle  the  entire 
dispute.  If  the  latter,  there  must  be  a  prop- 
er statement  to  that  effect  to  render  it  avail- 
able as  a  bar.  But  the  general  entry  of  the 
dismissal  of  a  suit  by  agreement  is  evidence 
of  an  intention,  not  to  abandon  the  claim  on 
which  it  is  founded,  but  to  preserve  the  right 
to  bring  a  new  suit  thereon,  if  it  becomes 
necessary.  It  is  a  withdrawal  of  a  suit  on 
terms,  which  may  be  more  or  less  important. 
They  may  refer  to  costs,  or  they  may  em- 
brace a  full  settlement  of  the  contested 
points;  but,  if  they  are  sufficient  to  bar  the 
plaintiff,  the  plea  must  show  it." 

Such  views  apply  still  more  strongly  in 
the  present  case,  because,  as  we  have  seen, 
the  parties  in  the  two  suits  were  not  the 
n  same,  and  because  the  agreement  which  led 
§  to  the  discontinuance  of  the  suit  in  the 
•  Michigan  court  proved,  when* produced  at 
the  trial  of  the  present  suit,  to  have  been  ex- 
ecutory in  its  terms,  and  not,  in  any  sense, 
a  renunciation  of  the  plaintiff's  claim.  It 
was  also  shown,  to  the  satisfaction  of  the 
jury,  that  this  agreement  was  never  ful- 
filled by  the  companv,  and  that  the  plaintiff 
had  never  received  the  money  therein  prom- 
ised. 

The  case  above  cited  also  answers  the  con- 


tention of  the  plaintiff  in  error  that  it  was 
not  competent  for  the  plaintiff  to  show  that 
the  discontinuance  of  the  suit  in  Michigan 
was  induced  by  an  executory  agreement  on 
the  part  of  the  defendant  company,  and  that 
such  an  agreement  had  not  been  fulfilled.  If 
the  defendant,  instead  of  going  to  trial  on 
the  plaintiff's  replication  that  she  had  never 
had  satisfaction  of  the  claim  sued  on,  had 
demurred  thereto  on  the  ground  that  it  was 
not  competent  to  contradict  the  legal  import 
of  the  Michigan  judgment  by  the  evidence 
offered,  upon  the  principle  of  the  case  cited 
the  demurrer  must  have  been  overruled. 

We  are  of  opinion  that  the  trial  court  did 
not  err  in  permitting  the  plaintiff  to  show 
that  the  entry  of  discontinuance  in  the 
Michigan  case  was  not  intended  by  the  par- 
ties as  a  release  and  satisfaction  of  the  cause 
of  action,  but  was  the  result  of  a  promissory 
agreement  on  the  part  of  the  defendant  com- 
pany which  was  never  complied  with.  Such 
evidence  was  competent  to  support  the  plain- 
tiff's replication  to  the  defendant's  plea  in 
the  present  suit,  that  the  plaintiff  had  re- 
ceived full  satisfaction  and  payment  of  her 
said  claim.  In  admitting  such  evidence  the 
court  did  not  refuse  to  give  full  faith  and 
credit  to  the  Michigan  judgment,  but  proper- 
ly allowed  evidence,  not  to  contradict  the 
necessary  legal  import  of  that  judgment,  but 
to  show  the  real  meaning  of  the  parties  to 
that  suit  in  agreeing  upon  its  discontinu- 
ance. 

As  against  the  case  of  Halderman  r. 
United  States,  the  counsel  for  the  plaintiff 
in  error  cite  the  subsequent  case  of  United 
States  v.  Parker,  120  U.  S.  89,  96,  30  L.  ed. 
G01,  G04, 7  Sup.  Ct.  Rep.  454,  which  they  con- 
tend must  be  understood  as  overruling  the 
prior  case.  In  this  new  of  the  two  cases  we 
do  not  agree. 

In  the  latter  case  the  question  arose 
whether  a  former  judgment  in  a  suit  by  the 
United  States  against  Parker  as  principals 
and  Stuart  as  surety  upon  an  official  bond.g 
was  a  judgment  of*  nonsuit,  which  would  • 
have  permitted  the  United  States  to  bring 
another  action,  or  whether  it  was  equiv- 
alent to  a  retraxit,  by  which  the  United 
States  forever  lost  their  action,  and  the  lat- 
ter was  held. 

But  this  court  did  not  thereby  disapprove 
of  the  doctrine  of  the  Halderman  Case,  or 
depart  from  its  reasoning,  as  is  seen  in  the 
fact  that  that  case  was  cited,  with  others,  as 
establishing  the  principle  that  a  nonsuit  is 
not  conclusive  as  an  estoppel,  because  it  does 
not  determine  the  right  of  the  parties.  This 
court,  in  discussing  the  facts  of  the  case 
(after  quoting  the  text  of  the  practice  act  of 
Nevada,  in  which  state  the  action  had  been 
tried),  said: 

"It  thus  appears  that  there  are  five  in- 
stances in  which  the  dismissal  of  an  action 
has  the  force  only  of  a  judgment  of  nonsuit; 
'in  every  other  case,'  the  statute  provides, 
'the  judgment  shall  be  rendered  on  the  mer- 
its.' If  the  case  at  bar  is  not  included 
among  the  enumerated  cases  in  which  a  dis- 
missal is  equivalent  to  a  nonsuit,  it  must 
therefore  be  a  judgment  on  the  merits.  In 
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the  present  case  the  suit  was  not  dismissed 
by  the  plaintiff  himself  before  trial,  nor  by 
one  party  upon  the  written  consent  of  the 
other,  nor  by  the  court  for  the  plaintiff's 
failure  to  appear  on  the  trial,  nor  by  the 
court  at  the  trial  for  an  abandonment  by 
the  plaintiff  of  his  cause;  neither  was  a  dis- 
missal by  the  court  upon  motion  of  the  de- 
fendant, on  the  ground  that  the  plaintiff  had 
failed  to  prove  a  sufficient  case  for  the  jury 
at  the  trial.  The  judgment  was  rendered 
upon  the  evidence  offered  by  the  defendants, 
which  could  only  have  been  after  the  plain- 
tiff had  made  out  a  prima  facie  case.  That 
evidence  was  passed  upon  judicially  by  the 
court,  who  determined  its  effect  to  be  a  bar 
to  the  cause  of  action.  This  was 
confirmed  by  the  consent  of  the  at- 
torney representing  the  United  States. 
The  judgment  of  dismissal  was  based  on  the 
ground  of  the  finding  of  the  court,  as  matter 
of  fact  and  matter  of  law,  that  the  subject- 
matter  of  the  suit  had  been  so  adjusted  and 
settled  by  the  parties  that  there  was  no 
cause  of  action  then  existing.  This  was  an 
ascertainment  judicially  that  the  defense  re- 
lied upon  was  valid  and  sufficient,  and  conse- 
quently was  a  judgment  upon  the  merits, 
g  finding  the  issue  for  the  defendants.  Being, 
•  as  already  found,  for  the'same  cause  of  ac- 
tion as  now  sued  upon,  it  operates  as  a  bar 
to  the  present  suit  by  way  of  estoppel." 

This  statement  of  the  facta  and  law  in  that 
ease  clearly  shows  that  the  decision  is  not 
inconsistent  with  that  announced  in  the  case 
of  Halderman  v.  United  States,  and  also 
that  it  is  not  applicable  to  the  case  in  hand. 

These  views  dispose  of  the  only  question 
which  our  jurisdiction  enables  us  to  review. 

Finding,  as  we  do,  that  the  courts  of  Illi- 
nois gave  all  that  faith  and  credit  to  the 
judgment  and  judicial  proceedings  in  the 
Michigan  court  to  which  they  were  entitled 
under  the  Constitution  of  the  United  States, 
the  other  errors  assigned  we  cannot  consider, 
and  the  judgment  of  the  Supreme  Court  of 
Illinois  is  affirmed. 


(182  U.  8.  417) 

LAKE  STREET  ELEVATED  RAILROAD 
COMPANY,  Plff.  in  Err., 
v. 

FARMERS'  LOAN  &  TRUST  COMPANY 
and  Others. 

Error  to  state  oourt — Federal  question — go- 
ing beyond  mandate  on  reversal. 

The  action  of  a  state  court  to  which  a  cause  had 
been  remanded  on  reversal  by  the  Supreme 
Court  of  the  United  States,  by  which  It  not 
only  compiles  with  the  mandate  by  reversing 
and  setting  aside  a  judgment  and  an  Injunc- 
tion decree  which  It  affirmed,  but  goes  beyond 
the  mandate  In  directing  the  dismissal  of  the 
bill  to  restrain  proceedings  In  a  Federal  court, 
does  not  present  any  Federal  question  for  re- 
view by  the  Supreme  Court  of  the  United 
States,  since  the  dismissal  of  the  bill,  not  af- 
fecting any  Federal  rights  at  all,  was  not  a 
derision  against  the  parties  Invoking  them. 

[No.  669.] 


Submitted  May  IS,  1901.   Decided  Mag  VI, 
1901. 

IN  ERROR  to  the  Supreme  Court  of  Illi- 
nois to  review  a  judgment  directing  a 
dismissal  of  a  bill  for  an  injunction  against 
proceedings  in  a  Federal  court.  Dismissed. 
The  facte  are  stated  in  the  opinion. 
Mr.  Clarence  A.  Knight  for  plaintiff  in 
error. 

Messrs.  Wm.  Bnrry  and  Herbert  B. 
Turner  for  defendants  in  error. 

Mr.  Justice  Sfciraa  delivered  the  opinion 
of  the  court: 

When  this  cause  was  before  us  at  October 
term,  1899,  it  was  determined  that  the  juris- 
diction of  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois 
had  attached,  as  respected  the  Lake  Street 
Elevated  Railroad  Company  and  its  prop- 
erty, before  the  institution,  by  the  Lake 
Street  Elevated  Railroad  Company,  in  the 
superior  court  of  Cook  county,  Illinois,  of 
a  suit  involving  the  same  parties  and  ques- 
tions as  those  in  the  Federal  court;  and,  ac- 
cordingly, it  was  held  that  the  decree  of  in- 
junction granted  by  the  superior  court  and* 
affirmed  by  the  appellate  court  and  by  the* 
supreme  court  of  Illinois,*enjoining  and  re-* 
straining  the  Fanners'  Loan  &  Trust  Com- 
pany from  proceeding  with  its  suit  in  the 
circuit  court  of  the  United  States,  had  been 
improperly  granted;  and  thereupon  the 
judgment  of  the  supreme  court  was  reversed, 
and  the  cause  was  remanded  to  that  court 
for  further  proceedings  not  inconsistent  with 
the  opinion  of  this  court.  177  U.  S.  51,  62, 
44  L.  ed.  607,  671,  20  Sup.  Ct.  Rep.  564. 

In  pursuance  of  the  mandate  and  in  con- 
formity with  the  opinion  of  this  court,  the 
supreme  court  of  Illinois,  on  April  17,  1901, 
reversed  and  set  aside  the  judgment  of  the 
appellate  court  and  the  injunction  decree  of 
the  superior  court. 

This  action  of  the  supreme  court  of  Illinois 
was  a  full  compliance  with  the  mandate  of 
this  court. 

But  it  is  now  complained  that  the  supreme 
court  went  further,  and  beyond  our  mandate, 
in  directing  the  superior  court  to  dismiss  the 
bill;  and  this  writ  of  error  was  sued  out 
asking  us  to  supervise  and  reverse  the  action 
of  the  supreme  court  in  that  respect. 

But  the  supreme  court,  in  directing  a  dis- 
missal of  the  bill,  was  in  the  exercise  of  its 
own  jurisdiction  over  the  cause  pending  in 
the  superior  court  of  Cook  county.  Wheth- 
er it  should  order  that  court  to  suspend  ac- 
tion until  the  Federal  court  had  exhausted 
its  jurisdiction,  or  to  dismiss  the  bill,  leav- 
ing the  parties  to  abide  by  the  decree  of  the 
court  whose  jurisdiction  had  first  attached, 
was  for  the  supreme  court  of  Illinois  to  de- 
termine; and  as  such  action  in  nowise  in- 
volved any  Federal  question  this  court  ha* 
no  jurisdiction  to  review  it. 

It  cannot  be  said  that,  by  ordering  the  dis- 
missal of  the  bill,  the  supreme  court  of  Illi- 
nois passed  upon  Federal  questions  involved 
in  the  litigation  in  such  a  sense  as  to  give 
this  court  jurisdiction  to  review  its  decree. 
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The  record  of  the  cue  when  here  before  dis- 
closes that,  so  far  as  Federal  rights  were 
concerned,  they  were  asserted  by  the  defend- 
ants in  the  superior  court,  and  hence  the  dis- 
missal of  the  Dill,  if  it  affected  such  Federal 
rights  at  all,  was  not  a  decision  against  the 
parties  invoking  them,  which  alone  would 
give  us  jurisdiction. 
The  writ  of  error  it  dismissed. 


(182  U.  S.  562) 

Em  parte  ORANGE  FULLER,  Assignee  of 
Manny  G.  Butler,  and  Robert  E.  Butler, 
Composing  the  Firm  of  Butler  Brothers, 
Petitioner. 

Appeal — grant  of  new  trial  by  lower  court. 

A  new  trial  may  be  granted  for  newly  discovered 
evidence  in  an  action  at  law,  by  the  United 
States  court  In  the  Indian  territory  after  a 
final  decision  of  the  case  In  the  Supreme 
Court  of  the  United  States,  under  the  author- 
ity of  the  Arkansas  statute  (Mansf.  Dig. 
chap.  119,  i  S155),  which  Is  made  applicable 
to  the  United  States  court  of  the  Indian  ter- 
ritory by  the  act  of  Congress  of  May  2,  1890, 
since  that  section  relates  to  new  trials  for 
grounds  disclosed  after  the  term,  and  requires 
the  grounds  to  be  set  forth  In  the  petition 
which  shall  Issue  against  the  adverse  party, 
and  makes  a  proceeding  under  that  section 
In  form  a  new  and  Independent  suit 

[No-  7,  Original.] 

Argued  and  Submitted  April  IS,  1901.  De- 
cided May  27,  1901. 

APPLICATION  for  mandamus  to  the 
judge  of  the  United  States  court  in  the 
Indian  territory  to  set  aside  an  order  grant- 
ing a  new  trial,  and  to  execute  the  mandate 
of  the  United  States  Supreme  Court.  Rule 
discharged. 

The  facts  are  stated  in  the  opinion. 
Messrs.   H.  O.  Shepard  and  W.  T. 
Hatchings  submitted  the  case  for  peti- 
te tioner.   Mr.  Richard  B.  Shepard  was  with 
g  them  on  the  brief. 

•  *  Messrs.  James  Hagerman,  Clifford  L. 
Jackson,  and  Joseph  M.  Bryson  for  respond- 
ent. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court : 

Orange  Fuller,  assignee  of  Butler  Broth- 
ers, brought  an  action  on  the  23d  day  of 
January,  1892,  in  the  United  States  court  in 
the  Indian  territory  against  the  Missouri, 
Kansas,  &  Texas  Railway  Company,  to  re- 
cover the  damages  alleged  to  have  been  sus- 
tained in  consequence  of  the  negligence  of 
the  defendant  resulting  in  the  destruction 
of  certain  property  of  Butler  Brothers  by 
fire. 

On  the  1st  day  of  May,  1894,  the  venue  of 
the  case  was  changed  to  the  second  judicial 
division  of  the  territory,  now  the  central 
district,  and  the  result  of  a  trial  before  the 
court  and  a  jury  was  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $8,500. 

The  judgment  was  superseded,  and  the 


cause  was  taken  to  the  United  States  circuit 
court  of  appeals  for  the  eighth  circuit,  where 
the  record  was  filed  April  3d,  1895.  In  that 
court  the  judgment  was  affirmed  on  the  30th 
day  of  December,  1895.  18  C.  C.  A.  641,  SO 
U.  S.  App.  456,  72  Fed.  467. 

The  judgment  of  affirmance  was  super- 
seded, ana  the  case  was  brought  to  this 
court  upon  writ  of  error  sued  out  by  the  rail- 
way company,  the  transcript  of  record  being 
filed  here  on  March  10th,  1896.  In  this  court 
the  judgment  of  the  circuit  court  of  an- 

rls  was  affirmed  January  3d,  1898.  168 
S.  707,  42  L.  ed.  1215,  18  Sup.  Ct.  Rep. 
944.  Our  mandate  was  issued  March  3d, 
1898,  and  filed  in  the  United  States  court  in 
the  Indian  territory  on  July  22d,  1898. 

On  the  20th  day  of  April,  1896,  while  the 
case  was  pending  in  this  court,  the  railway 
company  filed  in  the  United  States  court  in 
the  Indian  territory  a  petition  for  rehear- 
ing upon  the  ground  of  newly  discovered  evi- 
dence. Subsequently,  at  different  dates, 
amended  petitions  were  filed  by  the  com- 
pany for  a  new  trial.  To  those  amended 
petitions  answers  were  made,  and  it  was  ob- 
jected that  the  court  was  without  jurisdic- 
tion or  authority  to  grant  a  new  trial,  and 
that  it  could  not  consider  the  alleged  newly  J 
discovered  evidence.  § 
•On  the  15th  of  January,  1900,  after  the* 
filing  in  the  court  of  original  jurisdiction  of 
the  mandate  of  this  court,  Judge  Clayton  of 
that  court  granted  the  application  of  the 
railway  company  and  made  an  order  for  a 
new  trial. 

It  should  be  here  stated  that  in  that  court 
there  were  other  cases  of  a  like  character 
with  the  present  case, — all  growing  out  of 
the  fire  on  account  of  which  the  present  ac- 
tion was  brought.  One  of  those  cases  was 
Missouri,  K.  <f  T.  R.  Co.  v.  Wilder.  In  that 
case  the  United  States  court  of  appeals  for 
the  Indian  territory  adjudged  that  the  plain- 
tiff was  not  entitled  to  recover.  53  S.  W. 
490. 

In  the  order  granting  a  new  trial  in  the 

§ resent  case  it  was  stated:  "Now  at  this 
ay  comes  the  above-named  defendant,  and 
in  support  of  the  fourth  amended  petition 
for  a  new  trial  in  this  case  files  certified  copy 
of  opinion  of  the  United  States  court  of  ap- 
peals for  the  Indian  territory,  in  the  case  of 
Missouri.  K.  A  T.  R.  Co.  v.  Wilder;  and  the 
court  having  fully  considered  the  said 
amended  petition  for  a  new  trial  in  this 
case,  which  was  heretofore  continued  by 
agreement  between  counsel  to  this,  the  De- 
cember, 1899,  term  of  this  court,  together 
with  the  evidence  thereon  and  the  briefs  of 
counsel  filed  both  in  support  of  and  in  op- 
position to  said  amended  petition  for  new 
trial;  and  the  court,  having  been  fully  ad- 
vised in  the  premises  find  that  the  original 
petition  for  new  trial  was  filed  on  the  20th 
day  of  April,  1896,  in  accordance  with  g  5155 
of  Mansfield's  Digest  of  the  Statutes  of 
Arkansas,  extended  over  the  Indian  terri- 
tory by  act  of  Congress,  May  2d,  1890;  and 
that  summons  was  duly  issued  and  served 
upon  the  plaintiff  as  required  by  said  stat- 
ute; and  that  the  said  plaintiff  has  duly 
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entered  Ma  appearance  in  these  proceedings, 
and  filed  answer  to  the  original  petition  for 
new  trial,  aa  well  as  to  the  different  amend- 
ments thereto,  as  such  amendments  have 
been  based  upon  such  additional  evidence  as 
the  defendant  alleges  was  discovered  subse- 

?[uent  to  the  filing  of  the  original  petition 
or  new  trial  and  amended  petitions  for  new 
trial  respectively;  and  the  court  further 
,  finds  that  the  evidence  fully  sustains  the 
!  said  petition  for  new  trial,  and  that  under 
the  statute  hereinbefore  referred  to,*and  in 
view  of  the  opinion  of  the  United  States 
court  of  appeals  for  the  Indian  territory  in 
the  case  of  the  Missouri,  K.  d  T.  R,  Co.  v. 
Wilder,  a  companion  case  to  this,  that  said 
petition  should  be  sustained.  Wherefore  the 
court  orders  that  the  said  petition  be  sus- 
tained and  a  new  trial  be  granted." 

After  setting  out  the  above,  the  return 
made  by  Judge  Clayton  to  the  rule  herein 
continued:  'Respondent  would  respectfully 
further  show  that  it  appeared  upon  the  hear- 
ing of  the  petition  for  new  trial  in  the  Or- 
ange Fuller  Case  that  the  defendant  railway 
company  had  used  all  possible  diligence  to 
discover  the  actual  origin  of  the  fire  upon 
which  that  suit  was  founded,  prior  to  the 
time  of  the  trial  of  that  case,  and  that  it 
was  to  a  large  extent  prevented  from  so  do- 
ing by  the  strong  influence  which  the  plain- 
tiffs in  said  case  exerted  over  the  minds  of 
the  people  in  the  community  where  the  fire 
occurred,  and  also  by  the  actions  of  one  of 
the  plaintiffs,  who,  it  was  shown,  urged  sev- 
eral of  the  witnesses  to  conceal  what  infor- 
mation they  had  with  reference  to  the  origin 
of  the  fire;  and  that  after  the  trial  of  the 
Orange  Fuller  Case  in  the  district  court 
the  said  railway  company  continued  its  ef- 
forts to  discover  the  real  origin  of  the  fire, 
and  as  the  result  of  its  efforts  it  produced 
reliable  new  witnesses  who  proved  by  newly 
discovered  and  strong  circumstantial  evi- 
dence that  the  fire  was  set  out  through  ac- 
cident by  one  Dole  Baugh  and  also  proved  by 
the  admission  of  the  said  Dole  Baugh,  made 
while  the  fire  was  burning,  that  he  had  so 
set  it  out;  and  it  was  this  evidence  which 
largely  induced  the  United  States  court  of 
appeals  for  the  Indian  territory  to  render 
the  opinion  of  reversal  heretofore  cited  in 
the  xaid  Wilder  Case,  as  well  as  induce  the 
plaintiffs  in  the  companion  cases  to  dismiss 
their  cases ;  and  that  not  only  the  judges  of 
the  district  court  and  the  United  States 
court  of  appeals  for  the  Indian  territory,  but 
the  plaintiffs  in  the  above  suits,  be- 
came satisfied  that  these  suits  were 
all  matters  of  great  injustice  and 
wrong,  and  satisfied  this  respondent 
that  the  original  judgment  in  the 
Orange  Fuller'Case  was  also  a  great  injus- 
tice and  wrongfully  obtained,  and  had  the 
actual  truth  been  fully  known,  and  not  pur- 
posely concealed,  that  the  judgment  in  the 
Orange  Fuller  Case  would  not  have  been  af- 
firmed by  the  United  States  circuit  court  of 
appeals  for  the  eighth  circuit  or  this  honor- 
able court;  and  your  respondent  further 
realized  that  a  greater  injustice  and  wrong 
would  be  done  by  permitting  the  plaintiffs 


In  this  said  Orange  Fuller  Case  to  recover 
when  the  truth  had  been  suppressed,  and 
when  all  other  plaintiffs  were  prevented  from 
recovering  because  of  the  fact  that  the  whole 
truth  had  come  to  light." 

The  present  proceeding  is  an  application 
for  leave  to  file  a  petition  for  a  mandamus 
commanding  the  judge  of  the  United  States 
court  in  the  Indian  territory  to  set  aside 
the  above  order  of  January  15th,  1900, 
granting  a  new  trial,  and  to  execute  the 
mandate  of  this  court. 

The  question  presented  is  whether  the 
court  of  original  jurisdiction  had  authority 
upon  newly  discovered  evidence  to  grant  to 
the  railway  company  a  new  trial  after  the 
final  decision  in  this  court. 

By  the  act  of  Congress  of  May  2d,  1890, 
providing  a  temporary  government  for  the 
territory  of  Oklahoma,  and  enlarging  the 
jurisdiction  of  the  United  States  court  in 
the  Indian  territory,  and  for  other  purposes, 
it  was  declared: 

"S  31.  That  certain  general  laws  of  the 
state  of  Arkansas  in  force  at  the  close  of 
the  session  of  the  general  assembly  of  that 
state  of  1883,  as  published  in  1884  in  the 
volume  known  as  Mansfield's  Digest  of  the 
Statutes  of  Arkansas,  which  are  not  locally 
inapplicable  or  in  conflict  with  this  act  or 
with  any  law  of  Congress,  relating  to  the 
subjects  specially  mentioned  in  this  section, 
are  hereby  extended  over  and  put  in  force 
in  the  Indian  territory  until  Congress  shall 
otherwise  provide,  that  is  to  say,  the  provi- 
sions of  the  said  general  statutes  of  Arkan- 
sas relating  ...  to  pleadings  and  prac- 
tice, chapter  119."  20  Stat,  at  h.  81,  94, 
chap.  1S2. 

In  Mansfield's  Digest  of  the  Statutes  of 
Arkansas,  chap.  119,  will  be  found  the  fol- 
lowing sections  under  the  head  of  "Plead- 
ings and  Practice:" 

"S  5151.  A  new  trial  is  a  re-examination 
in  the  same  court  of  an  issue  of  fact,  after 
a  verdict  by  a  jury  or  a  decision  by  the»» 
court.    The  former  verdict  or  decision  may§ 
be  vacated  and  a* new  trial  granted,  on  the* 
application  of  the  party  aggrieved,  for  any 
of  the  following  causes,  affecting  materially 
the  substantial  rights  of  such  party:    .  .  *. 
Second.  Misconduct  of  the  jury  or  prevailing 
party.   .   .   .   Seventh.  Newly  discovered 
evidence,  material  for  the  party  applying, 
which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the 
trial." 

"§  6153.  The  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict  or  de- 
cision is  rendered,  and,  except  for  the  cause 
mentioned  in  subdivision  7  of  $  5151,  shall 
be  within  three  days  after  the  verdict  or  de- 
cision was  rendered,  unless  unavoidably  pre- 
vented. 

"5  5154.  The  application  must  be  made  by 
motion,  upon  written  grounds,  filed  at  the 
time  of  making  the  motion.  The  ground* 
mentioned  in  the  2d,  3d,  and  7th  sub- 
divisions of  {  5151  must  be  sustained  by  af- 
fidavits showing  their  truth,  and  may  be 
controverted  by  affidavits. 

"{  5155.  Where  grounds  for  new  trial  are 
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discovered  after  the  term  by  which  the  ver- 
dict or  decision  was  rendered,  the  applica- 
tion may  be  made  by  petition  filed  with  the 
clerk  not  later  than  the  second  term  after 
the  discovery,  on  which  a  summons  shall  is- 
sue, as  on  other  complaints,  requiring  the 
adverse  party  to  appear  and  answer  it  on 
or  before  the  first  day  of  the  next 
term.  The  application  shall  stand  for  hear- 
ing at  the  term  to  which  the  summons  is  re- 
turned executed,  and  shall  be  summarily  de- 
cided by  the  court.  The  evidence  may 
either  be  by  depositions  or  by  witnesses  ex- 
amined in  court.  But  no  such  application 
shall  be  made  more  than  three  years  after 
the  final  judgment  was  rendered." 

Many  of  the  cases  cited  by  the  petitioner 
have  no  application  to  the  present  proceed- 
ing. They  relate  to  suits  in  equity  and  to 
the  power  of  the  court  of  original  jurisdic- 
tion in  an  equity  suit  to  prevent  or  stay  the 
execution  of  the  mandate  of  an  appellate 
court.  There  can  be  no  doubt  as  to  what  is 
the  rule  recognized  in  cases  of  that  kind  in 
the  courts  of  the  United  States  or  in  courts 
established  by  its  authority. 

In  Southard  v.  Russell,  16  How.  547,  571, 
a  14  L.  ed.  1052,  1062,  it  was  said:  "Nor  will 
»  a  bill  of  review  lie  in  the  case  of  newly  dis- 
•  covered*evidence  after  the  publication,  or  de- 
cree below,  where  a  decision  has  taken  place 
on  an  appeal,  unless  the  right  is  reserved  in 
the  decree  of  the  appellate  court,  or  permis- 
sion be  given  on  an  application  to  that 
court  directly  for  the  purpose.  This  ap- 
pears to  be  the  practice  of  the  court  of 
chancery  and  House  of  Lords,  in  England, 
and  we  think  it  founded  in  principles  es- 
sential to  the  proper  administration  of  the 
law,  and  to  a  reasonable  termination  of  liti- 
gation between  parties  in  chancery  suits." 
So,  in  United  States  v.  Knight,  1  Black,  488, 
480,  sub  nom.  United  State*  v.  Moorehead, 
17  L.  ed.  80:  "The  defeated  party,  upon  the 
discovery  of  new  evidence,  may,  after  a  final 
decree  in  this  court,  obtain  leave  here  to  file 
a  bill  of  review  in  the  court  below  to  review 
the  judgment  which  this  court  had  ren- 
dered." In  Re  Sanford  Fork<t  Tool  Co.  160 
U.  S.  247,  255,  40  L.  ed.  414,  416,  16  Sup. 
Ct.  Rep.  291,  293.  the  court  said:  "When  a 
case  has  been  once  decided  by  this  court  on 
appeal,  and  remanded  to  the  circuit  court, 
whatever  was  before  this  court  and  disposed 
of  by  its  decree  is  considered  as  finally  set- 
tled. The  circuit  court  is  bound  by  the  de- 
cree as  the  law  of  the  case,  and  must  carry 
it  into  execution,  according  to  the  mandate. 
That  court  cannot  vary  it,  or  examine  it  for 
any  other  purpose  than  execution ;  or  give  any 
other  or  further  relief ;  or  review  it,  even  for 
apparent  error,  upon  any  matter  decided  on 
appeal ;  or  intermeddle  with  it  further  than 
to  settle  so  much  as  has  been  remanded.  Sib- 
bald  v.  United  States,  12  Pet.  488,  492,  9  h. 
ed.  1167,  1109;  Texas  A  P.  R.  Co.  v.  Ander- 
son, 149  U.  S.  237,  37  L.  ed.  717, 13  Sup.  Ct. 
Rep.  843.  If  the  circuit  court  mistakes  or 
misconstrues  the  decree  of  this  court,  and 
does  not  give  full  effect  to  the  mandate,  its 
action  may  be  controlled,  either  upon  a  new 
appeal  (if  involving  a  sufficient  amount)  or 


by  a  writ  of  mandamus  to  execute  the  man- 
date of  this  court.''  See  also  Re  Potts,  166 
U.  S.  263, 267,  268, 41  L.  «xL  994,  996,  17  Sup. 
Ct  Rep.  520. 

The  action  against  the  railway  company 
was  one  at  law,  and  whether  the  court  in  the 
Indian  territory  had  authority  to  grant  the 
new  trial  of  which  complaint  is  mode  de- 
pends upon  the  Arkansas  statute,  which,  by 
the  act  of  Congress,  was  made  a  law  of  the 
Indian  territory.  Sections  5153  and  5154 
evidently  refer  to  the  ordinary  motion  or  ap- 
plication for  a  new  trial  made  during  the 
term  at  which  the  verdict  of  the  jury  or  the  a 
decision  of  the  court  is  rendered.  Sections 
5155  relates  tc'new  trials  for  grounds  dis-* 
closed  after  the  term,  and  requires  such 
grounds  to  be  set  forth  in  a  petition,  sum- 
mons upon  which  shall  issue  against  the  ad- 
verse party.  A  proceeding  under  that  sec- 
tion is,  in  form,  a  new,  independent  suit,  al- 
though the  statute  requires  the  application 
to  be  summarily  decided  by  the  court. 

These  statutory  provisions  apply  to  ac- 
tions at  law,  not  suits  in  equity.  This 
view  is  supported  by  the  decision  of  the  su- 
preme court  of  Arkansas  in  Jacks  v.  Adair 
(1878)  33  Ark.  161,  167.  Referring  to  the 
statute  giving  authority  to  grant  a  new  trial 
after  the  term  upon  the  ground  of  newly  dis- 
covered evidence,  that  court  said:  "The  cor- 
rect view  of  the  statute  in  question  seems  to 
be  this:  That  it  extends  to  cases  at  law  a 
new  remedy,  without  taking  away  any  which 
existed  in  equity,  but  as  to  the  latter  being 
cumulative,  where  any  difference  might  ex- 
ist. It  is  noticeable  that  the  word  'decrees' 
is  not  used,  which  is  the  apt  and  ordinary 
designation  of  final  orders  in  equity;  ana 
there  are  other  indications  in  the  language 
and  context  of  the  provisions  in  question, 
that  they  were  primarily  intended  for  cases 
at  law,  and  for  new  trials  of  facts  found  by 
a  jury,  or  a  court  sitting  as  such."t 

We  perceive  no  reason  to  doubt  that  the 
action  of  the  court  of  original  jurisdiction 
was  justified  by  the  statute.  So  that  the 
only  question  remaining  is  whether  it  was 
competent  for  Congress  to  confer  upon  such 
court,  established  under  the  authority  of 
the  United  States,  the  power  to  grant  a  new 
trial  in  an  action  at  law  upon  grounds  dis- 
covered after  the  expiration  of  the  term  at 
which  the  verdict  or  decision  was  rendered. 
Some  light  is  thrown  upon  this  question  by 
the  cases  in  this  and  in  other  courts. 

Ex  parte  Russell,  13  Wall.  664,  668,  20  L. 
ed.  632,  634,  was  an  action  in  the  court  of 
claims  to  recover  compensation  for  the  seiz- 
ure and  use  by  the  United  States  military 
authorities  of  certain  steamers  belonging  to 
the  claimant.   The  case  involved  the  con-0 
st ruction  and  effect  of  the  2d  section  of  the{j 
act  of  June  25th,  1868,* which  provided  that* 
the  court  of  claims,  "at  any  time  while  any 
suit  or  claim  is  pending  before  or  on  appeal 
from  said  court,  or  within  two  years  next 
after  the  final  disposition  of  any  such  suit 


tThat  case  was  baaed  upon  ||  4488,  4600, 
4691.  and  4692,  Oantt's  Digest  (1874),  which, 
are  the  same  as  the  above  lections  In  Mansfield's. 
Digest. 
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or  claim,  may  on  motion  on  behalf  of  the 
United  States,  grant  a  new  trial  in  any  such 
suit  or  claim,  and  stay  the  payment  of  any 
judgment  therein,  upon  such  evidence  (al- 
though the  same  may  be  cumulative  or  oth- 
er) as  shall  reasonably  satisfy  said  court 
that  any  fraud,  wrong,  or  injustice  in  the 
premises  has  been  done  to  the  United  States ; 
but  until  an  order  is  made  staying  the  pay- 
ment of  a  judgment,  the  same  shall  be  pay- 
able and  paid  as  now  provided  by  law."  [15 
Stat,  at  L.  75,  chap.  71.]  In  the  court  of 
claims  an  application  for  a  new  trial  was 
made  by  the  United  States  when  the  case 
was  pending  in  this  court.  The  former  court 
dismissed  the  application  for  want  of  juris- 
diction, on  the  ground,  in  part,  that  after  it 
was  made  the  mandate  of  this  court  affirm- 
ing the  original  judgment  against  the  United 
States  was  filed  in  the  court  of  claims. 
From  that  order  an  appeal  was  allowed  to 
this  court,  and  one  of  the  questions  pre- 
sented was  whether  the  court  of  claims 
should  have  dismissed  the  application  for  a 
new  trial  for  want  of  jurisdiction.  This 
court  observed  that  the  court  of  claims  erred 
in  dismissing  the  application,  and  after  re- 
ferring to  the  causes  which  probably  induced 
the  passage  of  the  act  of  June  25th,  1868, 
said:  "But  whatever  reason  Congress  may 
have  had  for  passing  the  act,  of  its  right  to 
pass  it  there  is  no  question.  The  erection  of 
the  court  of  claims  itself,  and  the  giving  to 
parties  the  privilege  of  suing  the  govern- 
ment therein,  though  dictated  by  a  sense  of 
justice  and  good  faith,  were  purely  volun- 
tary on  the  part  of  Congress;  and  it  has 
the  right  to  impose  such  conditions  and  reg- 
ulations in  reference  to  the  proceedings  in 
that  court  as  it  sees  fit.  The  section  in 
question  was  undoubtedly  intended  to  give 
the  government  an  advantage  which,  in  re- 
spect to  its  form,  is  quite  unusual,  if  not  un- 
precedented, but  which  Congress  undoubted- 
ly saw  sufficient  reason  to  confer.  It  au- 
thorizes the  court  of  claims,  on  behalf  of  the 
H  United  States,  at  any  time  while  a  suit  is 
*;  pending  before,  or  on  appeal  from,  said 
«  court,  or  within  two  years  next  after  the 
final  disposition  of  such  suit,  to  grant  a  new 
trial  upon  such  evidence  as  shall  satisfy  the 
court  that  the  government  has  been  de- 
frauded or  wronged.  ...  It  has  been 
objected  that  the  granting  of  a  new  trial 
after  a  decision  by  this  court  is,  in  effect, 
an  appeal  from  the  decision  of  this  court. 
This  would  be  so  if  it  were  granted  upon 
the  same  case  presented  to  us.  But  it  is 
not.  A  new  case  must  be  made;  a  case  in- 
volving fraud  or  other  wrong  practised  upon 
the  government.  It  is  analogous  to  the  case 
of  a  bill  of  review  in  chancery  to  set  aside  a 
former  decree  or  a  bill  impeaching  a  decree 
for  fraud.  We  are  of  opinion,  therefore, 
that  the  court  of  claims  had  jurisdiction  to 
grant  a  new  trial,  notwithstanding  the  fil- 
ing of  the  mandate  of  this  court."  Chief 
Justice  Chase  and  Mr.  Justice  Clifford  dis- 
sented from  the  opinion  because,  in  their 
judgment,  "the  act  of  Congress  did  not  war- 
rant the  granting  of  a  new  trial  on  a  petition 
filed  subsequent  to  an  appeal  and  the  re- 


turn of  the  mandate  from  the  court.'*  In 
Em  parte  United  States,  16  Wall.  609,  703,  21 
L.  ed.  607,  500,  the  above  case  was  again  be- 
fore this  court,  and  a  peremptory  mandamus 
was  awarded  requiring  the  court  of  claims 
to  hear  and  determine  the  application  for  a 
new  trial. 

In  United  States  v.  Young,  04  U.  S.  258, 
260,  24  L.  ed.  153,  it  appeared  that  a  new 
trial  was  granted  by  the  court  of  claims,  in 
a  suit  at  law,  while  an  appeal  was  pending 
here  from  the  original  judgment.  This  court 
said:  "The  court  of  claims,  by  granting  a 
new  trial,  has  resumed  control  of  the  cause) 
and  the  parties.  This  it  had  the  right  to  do. 
Such  a  power  may  be  somewhat  anomalous, 
but  it  is  expressly  given;  and  every  person 
when  he  submits  himself  to  the  jurisdiction 
of  that  court  for  the  prosecution  of  his 
claim  subjects  himself  to  its  operation.  The 
proceedings  under  which  the  new  trial  was 
obtained  are  now  a  part  of  the  record  below, 
and,  after  judgment  is  finally  rendered,  may 
be  brought  here  by  appeal  for  Teview." 

In  Belknap  v.  United  States,  150  U.  S. 
588,  590,  591,  37  L.  ed.  1191,  1192,  14  Sup. 
Ct.  Rep.  183,  184,  the  court  observed  that 
while  ordinarily  the  court  of  claims  would 
be  without  power  to  grant  a  new  trial  at  a 
term  subsequent  to  that  at  which  the  origi- 
nal judgment  was  rendered,  it  had  such 
power  under  {  1088  of  the  Revised  Statutes, 
— which  is  the  same  in  substance  as  the  2d  a 
section  of  the  above  act  of  June  25th,  1868.  £ 
The  court  said:  "In  order  to  give  full*ef-» 
feet  to  this  statute  the  court  of  claims  must 
have  power  to  grant  a  new  trial  at  a  term 
subsequent  to  that  at  which  the  judgment 
was  rendered,  for  it  explicitly  provides  that 
it  may  be  exercised  at  any  time  within  two 
years." 

In  Iowa  there  is  a  statute  giving  the  court 
power  to  grant  a  new  trial  on  grounds  dis- 
covered after  a  verdict  or  decision  is  ren- 
dered— the  petition  for  the  new  trial  to  be 
filed  not  later  than  one  year  after  final  judg- 
ment, and  the  case  made  by  it  tried  as  other 
cases.  In  Cook  v.  Smith,  58  Iowa,  607,  608, 
12  N.  W.  617,  the  supreme  court  of  that 
state  said:  "The  right  to  apply  for,  and 
the  power  of  the  court  to  entertain,  juris- 
diction of  the  application  during  the  time 
limited  in  the  statute,  are  absolute  and  un- 
conditional. There  is  no  such  inconsistency 
between  the  two  proceedings  as  to  require 
the  one  to  be  abated  because  the  other  is 
pending.  It  may  be  both  should  not  be  ac- 
tively prosecuted  at  the  same  time,  for  the 
determination  of  one  may  render  a  decision 
in  the  other  unnecessary.  Upon  application 
this  would  no  doubt  be  controlled  by  the 
courts.  Suppose  the  ground  upon  which  a 
new  trial  was  asked  was  not  discovered  until 
after  the  appeal  was  taken,  on  the  last  day 
allowed  therefor,  would  such  appeal  deprive 
the  court  of  the  power  to  entertain  juris- 
diction of  a  petition  for  a  new  trial  T 
Clearly  not,  we  think,  for  during  the  time 
limited  in  the  statute  the  power  of  the  court 
and  the  right  of  the  party  are  unconditional. 
There  are  cases  where  neither  party  is  sat- 
isfied with  the  judgment  below.   Would  an 
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appeal  by  one  party  oust  the  court  of  the 
power  to  entertain  and  grant  a  new  trial 
on  the  application  of  the  other  party?  We 
think  not/' 

In  a  case  arising  under  a  statute  similar 
to  the  one  in  Arkansas,  the  supreme  court 
of  California  said:  "The  appeal  from  the 
judgment  did  not  devest  the  trial  court  of 
jurisdiction  to  hear  and  determine  the  mo- 
tion for  a  new  trial."  Haglee  v.  Spencer, 
60  CaL  10.  In  Rayner  v.  Jones,  90  Cal.  78, 
81,  27  Pac.  24,  25,  the  same  court  said:  "A 
notice  of  motion  for  a  new  trial  was  served 
and  filed  in  due  season,  and  upon  the  hear- 
ing of  the  motion  the  trial  court  dismissed 
it,  upon  the  theory,  evidently,  that  at  the 
judgment  made  and  entered  had  been  ap- 
pealed from  when  the  motion  for  a  new  trial 
came  on  for  hearing,  the  court  below 'had 
lost  jurisdiction  to  determine  it.  This  view 
of  the  matter  is  untenable,  and  the  court 
should  have  heard  the  motion,  and  either 
granted  or  denied  it,  upon  the  bill  of  excep- 
tions presented,  which  is  a  part  of  the  rec- 
ord here  on  the  appeal  from  the  order  of  dis- 
missal." See  alto  Carpentier  v.  Williamson, 
25  Cal.  164,  167;  McDonald  v.  McGonkey, 
67  CaL  825;  Chase  v.  Bvoy,  58  Cal.  348; 
Boott  v.  Beott,  82  Ky.  328 ;  Duffitt  v.  Orozier, 
80  Kan.  150,  1  Pac.  69;  Bines  v.  Driver,  89 
Ind.  389 ;  Omaha,  X.  &B.H.R.  Co.  v.  O'Don- 
««U,  24  Neb,  763,  40  N.  W.  298. 

The  same  principles  have  been  recognized 
in  criminal  eases.  In  State  em  rel.  Turner 
v.  Otaukee  County  Circuit  Court,  71  Wis. 
695,  38  N.  W.  334,  which  was  a  criminal 
ease,  an  application  was  made  for  a  new 
trial  after  the  affirmance  of  the  original 
judgment.  In  that  state  it  was  provided  by 
statute  that  "the  circuit  court  may  at  the 
term  in  which  the  trial  of  any  indictment 
or  information  shall  be  had,  or  within  one 
year  thereafter,  and  in  either  esse  before  or 
after  judgment,  on  the  petition  or  motion  in 
writing  of  the  defendant,  grant  a  new  trial 
for  any  cause  for  which,  by  law,  a  new  trial 
may  be  granted,  or  when  it  shall  appear  to 
the  court  that  justice  has  not  been  done, 
and  on  such  terms  or  conditions  ss  the  court 
may  direct."  [Wis.  Rev.  Stat  S  4719.] 
The  supreme  court  of  Wisconsin  said :  "It 
appears  that  a  proper  motion  was  made 
within  one  year  from  the  judgment,  upon 
the  grounds  addressed  to  the  discretion  of 
the  circuit  court,  and  a  new  trial  was  un- 
doubtedly granted  under  the  special  author- 
ity conferred  by  the  above  statute;  and  the 
question  now  is,  Had  the  court  power  to 
grant  it  T  We  can  only  consider  the  question 
of  the  power  or  jurisdiction  of  the  court  in 
the  matter,  not  whether  it  exercised  that 
power  wisely  or  granted  the  motion  on  in- 
sufficient grounds;  for  the  court  may  have 
erred,  but  error  does  not  affect  its  jurisdic- 
tion. This  statute  was  probably  borrowed 
from  Massachusetts.  See  Mass.  Pub.  Stat. 
1882,  chap.  214,  $  28;  Com.  v.  Peek,  1  Met 
428;  Com.  v.  McKlhaney,  111  Mass.  439; 
Com.  v.  Beott,  123  Mass.  418.  Also  Terr. 
Stat  Wis.  1839,  p.  877,  i  6;  Rev.  Stat  1849, 
chap.  149,  |  6;  Rev.  Stat  1868,  chap.  180,  5 
6.   We  do  not  well  see  upon  what  grounds 


the  power  of  the  court  to  grant  the  new  trial 
can  he  denied  if  the  provision  is  valid.  The* 
fact  that  the  judgment  has  been  affirmed  byg 
this  court  furnishes  no'sufficient  reason  for* 
denying  that  power.  It  is  said  by  the  af- 
firmance of  the  judgment  it  became  a  final- 
ity, a  final  determination  of  the  cause  and 
sentence  of  the  law.  That  view  certainly 
would  be  correct  had  not  the  legislature  con- 
ferred this  special  authority  to  grant  a  new 
trial  upon  a  proper  cause  shown.  On  affirm- 
ance of  a  judgment  in  a  civil  case  no  new 
trial  could  be  granted  unless  the  statute  au- 
thorized it  Only  where  the  statute  does  au- 
thorize it  can  a  new  trial  after  affirmance 
be  granted,  either  in  a  civil  or  criminal 
cause.  In  actions  of  ejectment  the  circuit 
court  can  grant  a  new  trial  even  after  af- 
firmance by  this  court,  and  this  by  virtue  of 
a  statute  upon  the  subject  Haseltine  v. 
Simpson,  61  Wis.  427,  21  N.  W.  299,  302. 
Consequently  we  can  perceive  no  sufficient 
grounds  or  reasons  for  denying  the  validity 
of  the  statute  to  grant  a  new  trial  after 
judgment  has  been  affirmed  in  this  court, 
any  more  in  a  criminal  than  in  a  civil 
cause." 

In  Com.  v.  MoElhaney,  111  Mass.  439,  441, 
443,  which  was  an  indictment  for  murder, 
an  application  was  made  by  petition  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  The  question  was  raised  by  the 
commonwealth  whether  the  application  could 
be  entertained  after  the  accused  had  been 
sentenced  to  death  and  the  executive  war- 
rant for  execution  thereof  issued.  The  ques- 
tion depended  upon  (  7  of  the  General  Stat- 
utes of  Massachusetts,  chap.  173,  providing 
that  "the  supreme  judicial  court  ana  superior 
court  may,  at  the  term  in  which  the  trial  of 
any  indictment  is  had,  or  within  one  year 
thereafter,  on  the  petition  or  motion  in  writ- 
ing of  the  defendant  grant  a  new  trial  for 
any  cause  for  which  by  law  a  new  trial  may 
be  granted,  or  when  it  appears  to  the  court 
that  justice  has  not  been  done,  and  on  such 
terms  or  conditions  as  the  court  shall  di- 
rect" The  supreme  judicial  court  of  Mas- 
sachusetts said:  "At  the  time  of  the  pas- 
sage of  the  General  Statutes,  therefore,  this 
court  had  no  original  criminal  jurisdiction, 
except  of  capital  cases;  and  in  these  cases 
sentence  has  always  been  passed  within  a 
very  short  time  after  the  trial  and  convic- 
tion, and  a  copy  of  the  record  of  the  con- 
viction and  sentence  forthwith  transmitted 
to  the  governor,  in  accordance  with  the  He-g 
vised  Statutes,  chap.  139,  {  11,  and  the  Qen-  a 
eral  Statutes,  chap.  174,* t  24;  and  yet  the* 
General  Statutes,  chap.  173,  f  7,  in  terms 
authorize  a  petition  for  a  new  trial  to  be  pre- 
sented to  this  court  at  any  time  within  one 
year  after  the  trial.  The  unavoidable  con- 
clusion it  that  so  long  as  that  year  has  not 
elapsed,  and  the  sentence  has  not  been  car- 
ried into  execution,  the  court  is  authorized 
to  entertain  a  petition  for  a  new  trial." 

In  no  one  of  the  above  cases,  nor  indeed 
in  any  case  to  which  our  attention  has  been 
called,  was  there  any  suggestion  of  the  wans 
of  power  in  the  legislature  to  authorise  the 
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granting  of  a  new  trial  in  an  action  at  law 
upon  evidence  discovered  after  the  term  at 
which  the  verdict  or  decision  was  rendered. 
So  far  as  the  power  of  Congress  is  concerned, 
we  cannot  conceive  that  legislation  of  that 
character  in  respect  of  cases  at  law,  as  dis- 
tinguished from  cases  in  equity,  infringes 
upon  any  right  secured  by  the  Constitution 
of  the  United  States. 

<  In  the  case  now  before  us  it  appears  that 
the  operation  of  the  original  judgment  was 
suspended  by  a  supersedeas.  But  the  stat- 
ute, reasonably  construed,  doe*  not  declare 
that  the  right  to  apply  for  a  new  trial  upon 
newly  discovered  evidence  after  the  term 
shall  be  any  the  less  when  the  original  judg- 
ment is  superseded.  Nor  does  it  declare 
that  a  new  trial  of  an  action  at  law  shall 
not  be  applied  for  or  granted  while  the  case 
is  pending  in  the  appellate  court.  It  is  true 
:  that,  in  the  absence  of  legislation  to  the  con- 
trary, neither  the  filing  of  a  petition  for 
new  trial  nor  the  granting  of  a  new  trial  by 
the  court  of  original  jurisdiction,  after  the 
term  and  upon  newly  discovered  evidence,  in- 
terferes with  the  power  of  the  appelate  court 
to  proceed  with  the  hearing  and  determina- 
tion of  the  case  upon  the  record  before  it. 
But  the  operation  and  effect  of  its  final  judg- 
ment may  be  ultimately  controlled  by  the 
disposition  made  by  the  court  of  original 
jurisdiction  of  an  application  for  a  new  trial 
made  in  conformity  with  a  statute.  If  this 
be  regarded  as  an  anomalous  rule  of  pro- 
cedure in  actions  at  law,  it  is  sufficient  to 
•ay  that  Congress,  in  its  wisdom  and  in  or- 
der to  promote  the  ends  of  justice,  saw 
proper  to  prescribe  it;  and  we  know  of  no 
reason  to  question  the  authority  it  has  exer- 
9  cised  upon  this  subject.  All  embarrassment 
*r  in  the  present  case  was  avoided  by  the  fact 
-.  that  the  new  trial  of  which  petitioner'eom- 
plains  was  not  granted  while  the  original 
case  was  in  this  court,  nor  until  after  our 
mandate  had  been  filed  in  the  court  of  origi- 
nal jurisdiction. 

Our  conclusions  are:  (1)  That  the  statute 
of  Arkansas  in  question,  which  was  made  by 
Congress  the  law  of  the  Indian  territory,  is 
to  be  held  applicable  only  to  actions  and  pro- 
ceedings at  law  in  the  courts  of  that  terri- 
tory, as  distinguished  from  suits  or  pro- 
ceedings in  equity;  (2)  that  an  application 
under  that  statute,  within  the  time  pre- 
scribed, for  a  new  trial  in  an  action  at  law, 
upon  grounds  discovered  after  the  term  at 
which  the  verdict  or  decision  was  rendered, 
was  a  matter  of  right,  and  did  not  require 
the  leave  of  any  court, — the  application  con- 
stituting, on  appeal,  a  new  action,  in  which 
summons  or  process  would  regularly  issue 
against  the  adverse  party,  and  which  must 
be  heard  and  determined  by  the  court  upon 
-evidence  adduced  by  the  parties. 

It  results  that  the  court  of  original  juris- 
diction acted  within  the  authority  conferred 
upon  it,  and  the  rule  for  a  mandamus  com- 
pelling it  to  set  atide  the  order  granting  a 
•mo  trial  must  be  discharged. 
It  is  so  ordered. 


(182  u.  s.  ««) 

THEODORE  QUEEN  and  Others,  Petition- 
ers, 
v. 

RICHARD  H.  ALVEY,  Chief  Justice,  Mar- 
tin F.  Morris,  Associate  Justice,  and  Seth 
Shepard,  Associate  Justice,  of  the  Court 
of  Appeals  of  the  District  of  Columbia, 
Respts. 

Appeal — time  for  docketing. 

An  appeal  which  Is  not  to  operate  as  a  super- 
sedeas, as  well  as  one  which  Is  to  so  operate. 
Is  within  the  provisions  of  the  rule  of  the 
court  of  appeals  of  the  District  of  Columbia 
limiting  the  time  for  filing;  a  transcript  in 
case  of  an  appeal  which  shall  operate  as  a 
supersedeas,  and  thereafter  providing  that 
"in  any  and  all  cases"  after  the  time  limited 
for  filing  the  transcript  the  appeal  maj  be 
docketed  and  dismissed  for  default  of  such 
filing. 

[No.  17,  Original.] 

Argued  February  25,  1901.   Decided  Mag, 
27,  1901. 

PETITION  for  writ  of  mandamus  to  com- 
pel the  reinstatement  of  an  appeal  that 
has  been  dismissed.    Rule  discharged. 


Statement  by  Mr.  Justice  McKeanai 
Upon  filing  the  petition  for  a  mandamus 
a  rule  was  issued  and  served.  The  respon- 
dents have  replied  thereto.  The  question  pre- 
sented is  the  interpretation  of  a  rule  of  the 
court  of  appeals  of  the  District  of  Columbia 
hereinafter  set  out. 

The  case  of  petitioners  as  presented  by 
their  petition  is  substantially  as  follows: 
Marcella  Jarboe,  a  widow,  died  without  is-t- 
sue  in  the  District  of  Columbia,  on  the  28th§ 
day  of  March,*1899,  aged  eighty-eight  years.* 
The  petitioners  were  her  heirs  at  law. 
After  her  death  a  paper  writing  purporting 
to  be  her  will,  dated  February  24,  1892,  and 
two  other  paper  writings  purporting  to  be 
codicils,  dated  respectively  October  20,  1892, 
and  February  15,  1898,  were  offered  for  pro- 
bate by  William  Myer  Lewin,  executor,  in 
the  supreme  court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  orphans' 
court  business,  as  her  last  will  and  testa- 
ment. 

The  relators  filed  caveats  to  the  probate 
of  the  will,  traversing  the  due  execution  of 
the  papers  as  a  will,  and  alleging  incapacity, 
undue  influence,  and  fraud.  Upon  the  issue 
thus  formed  testimony  was  taken,  and  at  its 
close  the  court  instructed  the  jury  to  ren- 
der a  verdict  for  the  will  and  codicils.  Ex- 
ception was  duly  made,  and  subsequently,  on 
May  10,  1900,  a  motion  for  new  trial  was 
made  and  overruled,  and  an  order  was 
passed  admitting  the  will  and  codicils  to 
probate  and  directing  letters  testamentary 
to  issue.  An  appeal  was  allowed  to  the 
court  of  appeals  of  the  District,  and  a  bond 
fixed  for  costs,  not  to  operate  as  a  superse- 
deas. The  bond  was  duly  approved,  and  filed 
May  17,  1900. 

On  July  2,  1900,  the  trial  justice  extended 
the  time  for  filing  the  transcript  forty  days 
from  the  expiration  of  the  time  then  limited. 
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The  transcript*  however,  was  not  filed  within 
the  extended  time,  and  Mr.  Justice  Cole 
again  extended  it  to  October  IS,  1900. 

The  transcript  was  filed  October  0,  1900, 
but  not  until  after  appellees  bad  given  no- 
tice of  a  motion  to  docket  and  dismiss  under 
the  rule.  When  the  motion  came  on  to  be 
heard  it  was  abandoned,  and  by  leave  of  the 
court  a  motion  to  dismiss  was  substituted. 
It  was  granted  October  19,  1900,  and  the  ap- 
peal dismissed  with  costs.  This  petition 
was  then  filed.  The  rule,  the  interpretation 
of  which  is  involved,  is  as  follows: 

"All  cases,  the  records  or  transcripts  of 
which  shall  be  received  by  the  clerk  of  this 
court  before  the  last  twenty  days  of  the 
term,  shall  be  considered  for  trial  in  the 
course  of  that  term ;  but  such  cases  shall  be 
placed  on  the  docket  in  the  order  of  time  in 
qq  which  the  records  or  transcripts  shall  be  re- 
ie  ceived ;  and  if  received  within  twenty  days 
•  of  the  next  succeeding  term,  either*  party 
shall  be  entitled  to  a  continuance;  but  when 
an  appeal  is  entered  in  the  court  below  which 
shall  operate  as  a  supersedeas  of  the  judg- 
ment, order,  or  decree  appealed  from,  or 
when  there  has  been  a  special  order  or  ap- 
peal bond  for  the  stay  or  supersedeas  of  the 
judgment,  decree,  or  order  appealed  from,  in 
all  such  cases  it  shall  be  the  duty  of  the  ap- 
pellant, within  forty  days  from  the  time  of 
the  appeal  entered  and  perfected  in  the 
court  below  (unless  such  time  for  special  and 
sufficient  cause  be  extended  by  the  court  be- 
low, or  the  judge  thereof  by  whom  the  judg- 
ment, decree,  or  order  may havebeen  rendered, 
such  time  to  be  definite  and  fixed),  to  pro- 
duce and  file  with  the  clerk  of  this  court  a 
transcript  of  the  record  of  such  cause;  and  if 
he  shall  fail  to  file  the  transcript  within  the 
time  limited  therefor  the  appellee  shall  be 
allowed  to  file  a  cony  or  transcript  of  the 
record  with  the  clerk  of  this  court,  and  the 
cause  shall  stand  for  trial  in  the  like  manner 
as  if  the  transcript  had  been  filed  by  the 
appellant  in  due  tune;  or  the  said  appellee 
may,  on  producing  a  certificate  from  the 
clerk  of  the  court  below,  stating  the  cause, 
and  that  an  appeal  has  been  entered,  and  the 
date  thereof,  and  that  the  judgment,  decree, 
or  order  appealed  from  is  stayed  or  super- 
seded by  bond  or  otherwise,  have  the  said  ap- 
peal docketed  and  dismissed;  or,  in  any  and 
all  cases,  the  appellee  may,  after  the  time 
limited  for  filing  the  transcript  in  this  court 
by  the  appellant,  and  his  or  her  default  in 
respect  thereto,  upon  producing  a  certificate 
showing  the  entry  of  appeal  and  the  date 
thereof,  have  said  appeal  docketed  and  dis- 
missed; and  in  no  case  shall  the  appellant 
be  entitled  to  docket  a  case  and  file  the  rec- 
ord after  said  appeal  shall  have  been  docket- 
ed and  dismissed  under  this  rule,  unless  by 
special  order  of  the  court,  upon  satisfactory 
reason  shown." 

The  answer  of  the  respondents  alleged  the 
promulgation  of  the  rule  in  pursuance  of  the 
act  of  Congress  creating  the  court,  and  that 
under  the  same  act  on  the  29th  of  Septem- 
ber, 1894,  the  court  amended  the  rules  in 
several  respects  and  promulgated  them  as 
amended.   The  amendment  consisted  in  the 


insertion  of  the  words  "In  any  and  all 
for  the  words  "in  any  case,1'  and  numbered 
rule  15.  « 

<a 

*  Messrs.  Walter  D.  Da-ridge  and  Wal-» 
ter  D.  Davidge,  Jr.,  for  petitioner. 

Messrs.  A.  S.  Worth  ington  and  Charles 
L.  Frailey  for  respondents. 

Mr.  Justice  McKenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 

court: 

By  the  act  of  Congress  of  February  9, 
1893,  which  established  a  court  of  appeals 
for  the  District  of  Columbia,  it  was  pro- 
vided— 

"That  any  party  aggrieved  by  any  final  or- 
der, judgment,  or  decree  of  the  supreme 
court  of  the  District  of  Columbia,  or  of  any 
justice  thereof,  may  appeal  therefrom  to  the 
court  of  appeals  hereby  created;  and  upon 
such  appeal  the  court  of  appeals  shall  re- 
view such  order,  judgment,  or  decree,  and  af- 
firm, reverse,  or  modify  the  same  as  shall  be 
just."  .[27  Stat,  at  L.  434,  chap.  74.] 

And  it  was  also  provided — 

"That  said  court  of  appeals  shall  estab- 
lish by  rule  of  court  such  terms  in  the  court 
in  each  year  as  to  it  may  seem  necessary: 
Provided,  however,  that  there  shall  be  at 
least  three  terms  in  each  year,  and  it  shall 
make  such  rules  and  regulations  as  may  be 
necessary  and  proper  for  the  transaction  of 
its  business  and  the  taking  of  appeals  to  said 
court.  And  said  court  of  appeals  shall  have 
power  to  prescribe  what  part  or  parts  of  the 
proceedings  in  the  court  below  shall  consti- 
tute the  record  on  appeal  and  the  form  of 
bills  of  exception,  and  to  require  that  the 
original  papers  shall  be  sent  to  it  instead  of 
copies  thereof,  and  generally  to  regulate  all 
matters  relating  to  appeals,  whether  in  the 
court  below  or  in  said  court  of  appeals." 
[28  Stat,  at  L.  160.  chap.  172.] 

Under  this  provision  the  rule  set  out  in 
the  return  of  the  respondents  was  estab- 
lished and  amended.  The  question  now  is  as 
to  the  interpretation  of  the  rule.  It  will  be 
observed  that  the  rule  states  that  "when  an  © 
appeal  is  entered  in  the  court  below  which* 
shall  operate  as  a  supersedeas  of  the'judg-* 
ment,  order,  or  decree  appealed  from,  or 
when  there  has  been  a  special  order  or  ap- 
peal bond  for  the  stay  or  supersedeas  of  the 
judgment,  decree,  or  order  appealed  from,  in 
all  such  cases  it  shall  be  the  duty  of  the  ap- 
pellant, within  forty  days  from  the  time  of 
the  appeal  entered  and  perfected  in  the  court 
below  (unless  such  time  for  special  and  suf- 
ficient cause  be  extended  by  the  court  below, 
or  the  judge  thereof  by  whom  the  judgment, 
decree,  or  order  may  have  been  rendered, 
such  time  to  be  definite  and  fixed),  to  pro- 
duce and  file  with  the  clerk  of  this  court  a 
transcript  of  the  record  of  such  cause." 

The  contention  of  the  parties  turns  on  this 
provision.  Is  it  to  be  interpreted  independ- 
ently or  in  connection  with  and  as  receiv- 
ing meaning  from  the  subsequent  provision 
commencing  with  the  words  "in  any  and  all 
cases  1"  Or,  in  other  words,  is  the  rule  to 
be  applied  differently  when  the  appeal  op- 
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•rates  M  a  supersedeas  from  what  it  does 
when  the  appeal  does  not  so  operate  ?  Toe 
appeal  of  relators  did  not  so  operate,  and  the 
relators  contend  that  their  cause  "was  not  of 
the  class  of  cases  to  which  the  rule  relates," 
and  therefore  no  rule  or  authority  imposed 
on  them  the  duty  of  filing  the  transcript 
within  the  forty  days,  but  that  their  case 
falls  under  that  part  of  the  rule  which  pro- 
vides for  filing  the  record  in  cases  where 
there  was  no  supersedeas  or  stay.  "It  does 
not  enlarge  in  any  manner,"  counsel  say, 
"the  cases  specified  in  the  former  part  of  the 
role,  and  to  which  the  duty  of  filing  within 
forty  days  is  confined."  The  court  of  ap- 
peals held  otherwise,  and  declares  in  its  re- 
ply, which  is  very  circumstantial,  that  the 
rule,  even  as  originally  framed,  was  intended 
to  have  a  different  meaning  from  that  which 
relators  put  upon  it,  but  upon  doubts  aris- 
ing it  was  amended  to  remove  the  doubts, 
and  "in  all  cases,  whether  there  had  been  a 
supersedeas  or  not,  to  fix  a  period  of  time 
within  which  the  transcript  should  be  filed 
in  the  court  of  appeals  (subject  to  the  au- 
thority given  by  the  rule  itself,  to  the  court 
below  or  a  judge  thereof,  to  extend  the 
time).  Otherwise  there  would  have  been  no 
provision  at  all  for  case*  in  which  there 
should  be  no  supersedeas." 
The  answer  also  states — 
"The  rule  as  so  understood  and  construed 
by  the  respondents  has  been  enforced  in  ev- 
H  ery  case  in  which  it  has  been  brought  to  the 
®  attention  of  the  respondents.  So  far  as  they 
•  know  rx*  case  has  arisen  since  September  29, 
1894,  in  which  the  transcript  has  not  been 
filed  within  forty  days  from  the  time  of  the 
appeal  entered  and  perfected  in  the  court  be- 
low, except  where  the  time  has  been  extended 
in  accordance  with  the  rule,  by  an  order 
made  by  a  judge  of  the  court  below  before 
the  expiration  of  the  time  limited  by  the 
rule  or  by  a  previous  order.  In  the  case  of 
the  Dittriot  of  Columbia  v.  Humphries,  11 
Am>.  D.  C.  66,  the  appeal  was  dismissed 
solely  because  the  transcript  was  not  filed 
in  the  court  of  appeals  within  the  forty 
days  prescribed  by  the  rule  in  question,  and 
without  reference  to  whether  the  appeal  op- 
erated as  a  supersedeas.  The  opinion  of  the 
court  of  appeals  in  that  case  was  published 
among  the  regular  report*  of  that  court  in 
1898.'7 

Under  these  circumstances  we  are  of  the 
opinion  that  the  rule  must  receive  the  inter- 
pretation which  was  given  it  by  the  court 
of  appeals. 

Rule  discharged. 


(182  U.  S.  636) 

O.  J.  LANTRY,  Plff.  in  Err., 
«. 

T.  B.  WALLACE,  as  Receiver  of  the  Mis- 
souri National  Bank  of  Kansas  City,  Mis- 
souri. 

National  banks — liability  of  stockholders 
defense  of  fraud  in  inducing  purchase  of 
etcek — receiver's  liability  for  damages. 

1.   Fraudulent  representation*  by  which  a  per- 


son is  Induced  to  become  a  stockholder  of  a 
national  bank  constitute  no  defense  la  an  ac- 
tion at  law  by  a  receiver  of  the  bank  to  en- 
force the  statutory  liability  of  the  stockhold- 
ers, as  the  defense  la  of  an  equitable  nature, 
and  must  be  asserted,  If  at  all,  In  equity. 

2.  The  Illegality  of  a  purchase  by  a  national 
bank  of  Its  own  stock  does  not  relieve  one 
who  subsequently  buys  it  from  the  bank  from 
liability  as  a  stockholder. 

I.  A  receiver  of  a  national  bank  Is  not  liable 
for  damages  sustained  by  a  person  on  account 
of  the  fraud  practised  upon  him  by  the  bank 
end  its  officers  In  Inducing  him  to  purchase 
stock. 

[No.  180.] 

Argued  March  11,  1901.   Decided  May  87, 
1901. 

XN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decision  affirming  a  judgment 
sustaining  a  demurrer  to  an  answer  and 
cross  petition  of  defendant  in  an  action  by 
a  receiver  of  a  national  bank  to  enforce  a 
liability  of  stockholders.  Affirmed. 

See  same  case  below,  38  C.  C.  A.  510,  97 
Fed.  866.  t- 
The  facts  are  stated  in  the  opinion.  2 
*  Messrs.  C.  N.  Starry,  Eugene  Hagen,  and* 
/.  B.  Lambert  for  plaintiff  in  error. 

Messrs.  Win.  O.  Cochran,  J.  McD.  Trim- 
ble, and  W.  B.  Wallace  for  defendant  in  er- 
ror. 


Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  receiver 
of  the  Missouri  National  Bank  of  Kansas 
City,  Missouri,  under  §  5151  of  the  Revised 
Statutes,  providing  that  the  shareholders  of 
every  national  banking  association  shall  be 
held  individually  responsible,  equally  and 
ratably,  and  not  one  for  another,  for  all  con- 
tracts, debts,  and  engagements  of  such  as- 
sociation, to  the  amount  of  their  stock  there- 
in, at  the  par  value  thereof,  in  addition  to 
the  amount  invested  in  such  shares. 

The  case  was  determined  in  the  circuit 
court  upon  demurrer  to  the  answer  and 
cross  petition  of  the  defendant  Lantry,  and 
the  action  of  the  court  in  sustaining  the  de- 
murrer and  giving  judgment  for  the  plain- 
tiff was  affirmed  in  the  circuit  court  of  ap- 
peals, Judge  Thayer  delivering  the  opinion 
of  the  court.  38  C.  C.  A.  510,  97  Fed.  865. 
Judge  Sanborn  dissented  for  the  reasons  set 
forth  in  his  dissenting  opinion  in  Boott  v. 
Latimer,  33  C.  C.  A.  1,  14-20,  60  U.  S.  App. 
720,  743-751,  89  Fed.  843,  857-862,  which 
was  the  case  recently  decided  by  this  court 
under  the  title  of  Scott  v.  Deweese,  181  U. 
S.  202,  ante,  585,  21  Sup.  Ct,  Rep.  585. 

The  petition  set  forth  the  appointment  by 
the  Comptroller  of  the  Currency  on  the  3d 
day  of  December,  1896,  of  the  plaintiff  Wal- 
lace as  receiver  of  the  bank.  It  alleged  that 
at  the  time  of  the  bank's  failure  the  defend- 
ant was  the  owner  and  holder  of  200  shares 
of  its  stock  of  the  par  value  of  $100  each; 
that  on  the  30th  of  July,  1897,  it  appearing 
to  the  satisfaction  of  the  Comptroller  that  ii 
was  necessary  to  enforce  the  individual  lia- 
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bility  of  stockholders,  as  prescribed  by  SS 
5161  and  5234  of  the  Revised  Statutes  of  the 
United  States,  that  officer  made  an  assess- 
ment upon  shareholders  for  $250,000,  to  be 
a  paid  by  them  ratably  on  or  before  the  30th 
g  of  August,  1897;  and  that  he  had  made  de- 

•  mand  upon  stockholders  for*  $100  upon  each 
share  of  capital  stock  held  and  owned  by 
them  respectively  at  the  time  of  the  failure 
of  the  bank. 

The  defendant  made  two  separate  defenses. 
In  setting  out  the  first  defense  he  denied  that 
he  was  then  or  had  ever  been  the  owner  of 
the  200  shares  of  the  stock  referred  to  in  the 
petition  otherwise  than  as  Bet  forth  by  him. 

The  case  made  by  the  answer  of  the  de- 
fendant was  substantially  as  follows: 

A  short  time  prior  to  April  18th,  1896,  D. 
V.  Rieger,  president  of  the  bank,  and  who 
had  been  such  from  its  organization,  solicited 
the  defendant  and  one  Calvin  Hood  to  pur- 
chase some  shares  of  the  stock  of  the  bank 
and  become  stockholders.  He  persistently 
urged  upon  them  that  it  was  the  desire  of 
the  bank  to  have  them  own  its  stock  and 
their  names  connected  with  it,  as  they  were 
men  of  means  and  had  a  large  business  ac- 
quaintance in  the  state  of  Kansas,  and  their 
connection  with  the  bank  would  be  of  benefit 
to  it  by  attracting  and  securing  a  large 
amount  of  Kansas  business  otherwise  not  ob- 
tainable. 

In  the  preliminary  negotiations  for  the 
purchase  of  the  stock  Rieger  represented 
that  the  bank  was  in  a  sound,  healthy  finan- 
cial condition,  free  from  debts,  earning  large 
profits,  and  paying  dividends,  and  that  he 
was  ready  and  willing  to  submit  to  them  a 
detailed  statement  showing  its  financial  con- 
dition. 

In  consequence  of  his  statements  the  de- 
fendant and  Hood  called  upon  Rieger  at  the 
banking  house  of  the  bank  with  a  view  of 
investigating  its  condition. 

During  such  preliminary  negotiations 
Rieger  continued  to  act  as  president  of  and 
for  the  bank,  and  all  statements  made  by 
him  during  the  negotiations  were  made  in 
his  capacity  as  president  of  the  bank,  with 
its  knowledge,  consent,  and  authority. 

The  defendant  and  Hood  informed  Rieger 
that  they  had  been  induced  by  him  to  investi- 
gate the  condition  of  the  bank  with  a  view 
of  purchasing  some  of  its  shares,  and  they 
called  on  him  for  a  full  and  complete  his- 
tory and  detailed  account  of  its  business  and 
financial  condition.  He  at  once  promised  to 
s  submit  to  them  a  faithful  statement  and  his- 
gtory  of  the  bank  from  its  organization,  and 

•  agreed  to  submit  such  statement  to*  any  ex- 
pert bank  examiner  they  might  select,  if 
they  desired  him  to  do  so. 

The  defendant,  together  with  Hood,  then 
entered  upon  such  investigation  which  cov- 
ered a  period  of  several  weeks, — Rieger  repre- 
senting at  the  time  that  the  bank  was  orig- 
inally organized  with  a  capital  stock  of 
$500,000,  all  of  which  had  been  actually 
paid  for  by  the  subscribers  thereto,  and  the 
money  deposited  as  required  by  law;  'that' 
some  time  in  July,  1893,  on  account  of  the 
extreme  stringency  in  money  matters 'and 


panics,  the  bank  suspended,  but  upon  full 
investigation  by  the  Comptroller  of  the  Cur- 
rency, and  a  full  report  of  the  national  bank 
examiner  submitted  to  that  officer,  it  was 
permitted  to  resume  business;  that  the 
Comptroller  required  the  bank  to  reduce  its 
capital  stock  to  the  extent  of  $250,000,  to 
cover  any  loss  it  might  have  sustained  pre- 
vious to  that  time;  and  that  this  left  out- 
standing the  sum  of  $250,000  of  the  capital 
stock,  all  of  which  had  been  actually  issued 
and  paid  for  by  the  shareholders  of  the  bank 
at  that  time. 

Rieger  submitted  to  the  defendant  a  report 
by  the  Comptroller  in  support  of  his  state- 
ments, which  was  in  words  and  figures  as 
follows :  "This  bank  [referring  to  the  Mis- 
souri National  Bank  of  Kansas  City]  sus- 
pended on  the  17th  inst.,  because  of  a  run  on 
the  part  of  its  depositors.  There  was  noth- 
ing in  its  condition  to  warrant  this  run  or 
occasion  suspicion  as  to  its  solvency.  It 
seems  to  have  been  prudently  managed,  and 
its  resources  are  unusually  free  from  items 
of  questionable  value,  there  being  no  bad 
debts.  The  bank  is  solvent,  and  should  be 
permitted  to  resume." 

He  also  submitted  to  defendant  a  bulletin 
issued  by  the  Comptroller,  dated  July  28th, 
1893,  which  was  in  words  as  follows:  "The 
Missouri  National  Bank  of  Kansas  City, 
Missouri,  having  complied  with  the  condi- 
tions imposed  by  the  Comptroller  of  the  Cur- 
rency, and  its  capital  stock  being  unim- 
paired, has  this  day  been  permitted  to  re- 
open its  doors  for  business.  The  bank 
opens  with  plenty  of  money  on  hand,  and  is 
wholly  solvent  and  safe." 

He  represented  to  the  defendant  that  the  © 
statements  contained  in  the  above  report  * 
and  bulletin  were  absolutely  true  and  *cor-  • 
rect,  and  that  the  bank  had  been  frequently 
examined  after  it  resumed  business  in  July, 
1893,  by  bank  examiners  and  experts,  who 
uniformly  and  truthfully  reported  the  bank 
in  good,  healthy,  and  prosperous  condition, 
and  entirely  free  from  bad  loans  or  unse- 
cured paper;  that  all  the  paper  held  by  the 
bank  was  fresh,  clean  paper  and  well  se- 
cured, and  that  the  interest  on  its  securities 
had  been  promptly  paid  and  there  was  not 
among  its  assets  a  single  item  or  piece  of 
paper  that  had  not  been  secured  or  kept 
alive  as  provided  by  the  banking  laws  of  the 
United  States.  A  list  of  the  securities  and 
assets  of  the  bank  was  submitted  to  the  de- 
fendant by  Rieger,  he  stating  that  each  and 
every  item  on  the  list  was  worth  its  face 
value  and  was  fully  secured,  and  that  the 
bank  was  and  had  been  since  its  organization 
doing  a  large  and  profitable  business,  ac- 
cumulating a  large  surplus,  and  paying  an 
annual  dividend  of  6  per  cent  to  the  stock- 
holders. 

After  defendant  received  the  above  state- 
ments from  Rieger  he  secured  the  services  of 
two  expert  bank  examiners,  to  whom  Rieger 
made  the  same  statements  and  representa- 
tions about  the  assets  and  condition  of  the 
bank,  thereby  inducing  them  to  believe  such 
statements  to  be  true  and  to  so  report  to 
the  defendant.  Relying  upon  such  repre- 
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sentations,  defendant  agreed  with  Rieger,  as 
president,  to  purchase  certain  shares  of  its 
capital  stock,  which  the  latter  represented 
was  the  property  of  the  bank,  and  which  he 
represented  had  been  theretofore  acquired  in 
a  lawful  way,  and  paid  cash  therefor,  re- 
ceiving from  him  a  certificate  of  stock 
dated  the  18th  day  of  April,  1896,  and  num- 
bered 611,  and  purporting  to  be  issued  by 
the  bank  and  under  its  seal  as  of  that  date, 
and  that  this  certificate  represented  the  200 
shares  of  stock  which  the  defendant  supposed 
he  was  purchasing,  being  the  same  stock 
mentioned  and  described  in  plaintiff's  peti- 
tion, for  this  defendant  never  at  any  time 
nor  upon  any  occasion  purchased  or  at- 
tempted to  purchase  any  other  stock  of  said 
bank  for  himself,  and  never  at  any  time  re- 
ceived for  himself  any  certificate  of  stock 
purporting  to  be  a  certificate  for  stock  of 
said  bank  other  than  the  said  certificate 
numbered  611."  The  bank  received  the 
money  so  paid  by  the  defendant  for  the 
n  stock,  namely,  the  sum  of  $20,000,  and  the 
2  same  was  for  the  use  and  benefit  of  the  bank. 
•  *  The  defendant  continued  to  be  the  holder 
of  such  certificate  of  stock,  without  the 
knowledge  or  the  means  of  knowing  that  the 
bank  was  insolvent,  until  on  or  about  the 
2d  day  of  December,  1896.  From  the  time 
of  its  delivery  to  him  the  bank  was  apparent- 
ly doing  a  very  large  and  prosperous  busi- 
ness, having  a  daily  average  of  about  $1,500, 
000  deposits,  and  apparently,  on  an  average, 
in  good  bills  receivable,  about  $1,300,000. 
But  owing  to  the  vast  number  of  books  and 
the  complicated  system  of  bookkeeping  kept 
by  the  bank,  and  the  artful  manner  in  which 
its  insolvency  was  and  had  been  secreted  by 
its  officers,  no  one  except  the  officers  having 
knowledge  of  its  condition  could  or  would 
have  supposed  from  any  investigation  made 
within  any  reasonable  limit  of  time  that  the 
bank  was  insolvent,  or  that  any  bills  receiv- 
able were  fictitious,  fraudulent,  or  dead 
paper,  or  that  any  of  the  representations 
made  by  the  president  of  the  bank  were  false 
and  untrue,  or  that  it  was  the  purchaser  of 
a  large  amount  of  its  own  stock. 

On  or  about  December  2d,  1896,  there  were 
rumors  of  the  insolvency  of  the  bank.  Im- 
mediately after  learning  of  such  rumors  the 
defendant  began  to  make  the  most  diligent  ef- 
forts to  ascertain  the  cause  thereof,  and  to 
ascertain  its  actual  condition.  During  such 
investigation,  which  was  only  a  day  prior  to 
the  bank's  suspension,  its  president,  cashier, 
and  other  officers  persistently  insisted  that 
it  was  in  a  good,  healthy  financial  condi- 
tion, and  was  perfectly  solvent,  as  they  had 
represented  it  to  be.  But  the  defendant  was 
unable  to  ascertain  at  that  time  any  in- 
formation showing  the  real  and  actual  con- 
dition of  the  bank  beyond  the  representa- 
tions of  its  officers. 

On  the  3d  of  December,  1896,  the  receiver 
of  the  bank  appointed  by  the  Comptroller  of 
the  Currency  took  the  actual  and  exclusive 
control  and  possession  of  the  bank  and  its 
assets,  books,  papers,  and  records,  and  ex- 
cluded everyone,  including  the  officers  of  the 
bank  and  the  defendant,  from  the  right  or 


opportunity  of  making  any  inspection  of 
such  books,  records,  papers,  or  assets.  Al- 
though repeatedly  requested  to  give  to  the  de. 
fendant  and  his  associates  an  opportunity  of 
making  a  careful  and  complete  investigation 
of  the  affairs  and  condition  of  the  ba*nd  aft- a 
er  the  same  had  passed  into  the  possession  2 
of  the  plaintiff  as* such  receiver,  the  latter* 
persistently  refused  and  denied  such  re- 
quest, and  after  the  bank  was  placed  in  the 
hands  of  the  receiver  the  defendant  called 
upon  him  and  demanded  access  to  the  books, 
papers,  and  documents  of  the  bank,  there  be- 
ing no  other  source  from  which  he  could  as- 
certain the  real  history  of  the  bank  and  its 
business  transactions  or  its  real  condition. 
He  frequently  called  upon  tbe  receiver  and 
asked  him  for  information  as  to  its  real  his- 
tory and  actual  conditions,  but  the  only  in- 
formation he  could  get  from  that  officer  was 
that  the  bank  was  solvent,  and  under  his  man- 
agement would  pay  all  of  its  debts,  liabili- 
ties, and  obligations,  without  making  any 
assessment  or  call  upon  the  stockholders. 
The  receiver  continued  to  make  the  state- 
ment that  the  bank  was  in  a  solvent  condi- 
tion up  to  the  time  the  order  of  assessment 
was  issued  by  the  Comptroller  as  alleged  in 
the  petition.  By  reason  of  the  statements 
and  representations  made  by  the  receiver  the 
defendant  was  led  to  believe,  and  did  be- 
lieve, that  the  bank  was  solvent  and  would 
pay  all  its  obligations,  and  that  its  embar- 
rassments were  due  to  the  complication  of 
business  matters,  and  would  only  be  tem- 
porary. 

The  defendant  also  alleged  in  his  answer 
that  on  or  about  September  1st,  1897,  upon 
repeated  requests,  the  Comptroller  gave  to 
defendant  and  his  associate  Hood  permis- 
sion to  inspect  the  assets,  books,  and  records 
of  the  bank,  and  to  secure  all  information 
possible  as  to  its  actual  condition,  and  also 
permission  to  see  the  reports  of  the  examina- 
tions made  under  the  direction  of  the  Comp- 
troller and  the  receiver;  and  that  thereupon, 
for  the  first  time  after  the  appoint- 
ment of  the  receiver,  the  defendant  was 
permitted  to  and  did  make  a  careful  and 
thorough  examination  into  the  actual  con- 
dition and  affairs  of  the  bank ;  that  as  a  re- 
sult of  that  investigation  defendant  for  the 
first  time  ascertained  the  actual  condition  of 
the  bank  and  its  affairs,  and  for  the  first 
time  learned  that  the  representations  made 
by  Rieger  about  its  condition  were  knowing- 
ly false,  fraudulent,  and  untrue,  and  were 
made  by  him  as  president  of  the  bank,  with 
full  knowledge  of  the  bank  and  the  directors 
and  tbe  managers  thereof  that  they  were 
false,  fraudulent,  and  untrue,  and  for  the 
purpose  of  inducing  the  defendant  and  Hood  m 
to  invest  in  the  capital  stock  of  the  bank ;  JJ 
•  That  at  no  time  after  its  organization  in* 
1891  was  tbe  bank  solvent  or  able  to  meet 
its  debts;  that  no  part  of  its  original  capi- 
tal stock  was  ever  actually  paid  for,  aa  re- 
quired by  the  banking  laws,  nor  was  any 
part  of  the  reduced  capital  stock  of  $250,000 
ever  paid  for ;  that  tbe  stock  had  in  many  in- 
stances been  issued  to  irresponsible  parties 
and  worthless  note*  taken  therefor;  that  at 
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the  time  the  bank  was  represented  by  Rieger 
to  be  in  good,  sound  financial  condition  it 
had  on  hand  and  included  as  part  of  its 
good  assets  fraudulent,  fictitious,  and  worth- 
less paper  greatly  in  excess  of  its  capital 
stock;  that  there  was  at  the  time,  fraudu- 
lently concealed  and  covered  up  in  paper  rep- 
resented to  be  good,  $50,000  of  Rieger's  per- 
sonal indebtedness,  absolutely  worthless;  and 
that  the  bank  never  from  its  organization 
earned  a  dividend,  but  had  paid  out  on  divi- 
dends over  $70,000  in  order  to  conceal  and 
cover  up  its  actual  condition;  that  Rieger, 
when  he  made  the  above  representations,  knew 
the  stock  to  be  absolutely  worthless,  and 
that  the  capital  stock  had  never  been  prop- 
erly issued  or  paid  for;  that  a  large  por- 
tion of  the  stock  was  claimed  to  be  owned 
by  the  bank,  and  that  the  bank  had  on  hand 
notes  and  papers  that  were  fraudulent,  ficti- 
tious, and  worthless  in  a  greater  amount 
than  its  entire  capital  stock;  and  that  with 
full  knowledge  of  Ha  absolutely  insolvent 
condition  he  represented  the  bank  to  be  in 
good  condition  in  order  to  induce  defendant 
to  purchase  the  200  shares  of  the  capital 
stock  and  defraud  him  of  the  $20,000;  that 
at  the  time  of  such  purchase  the  defendant 
believed  the  statements  made  to  him  to  be  ab- 
solutely true  in  every  particular,  and  was 
governed  by  them  in  such  belief;  but  that 
such  stock  was  not  at  any  time  of  any  value 
whatever ;  , 

That  by  reason  of  the  facts  above  stated 
and  set  forth  no  consideration  was  ever  re- 
ceived by  the  defendant  from  the  bank  for 
the  payment  of  the  $20,000  at  the  time  of 
the  purchase  of  said  stock; 

That  immediately  after  the  investigation 
permitted  by  the  Comptroller,  and  on  or 
about  the  27th  of  October,  1897,  be  called  at 
the  banking  house  of  the  bank,  where  its  af- 
fairs were  being  adjusted  by  the  receiver; 
^  but,  finding  only  the  receiver  in  possession 
Sand  custody  of  the  bank,  its  assets,  books, 
•  records,«and  affairs,  and  being  unable  to  find 
any  officer  of  the  bank,  he  tendered  to  the  re- 
ceiver said  certificate  of  stock  numbered  611, 
above  referred  to,  for  cancelation,  notifying 
and  informing  him  that  because  of  the  fraud 
and  deceit  that  had  been  practised  upon  him 
he  disaffirmed  the  contract  of  purchase  or 

Sretended  purchase  of  stock,  and  demanded 
lat  the  receiver  receive  the  certificate,  can- 
eel  it,  and  repay  to  the  defendant  the  sum  of 
$20,000  paid  by  him  as  above  stated,  or  such 
proportionate  part  thereof  aa  he  would  be 
entitled  to  receive  as  a  creditor  of  the  bank 
for  that  amount;  but  such  tender  and  de- 
mand the  receiver  refused  to  accept  or  ac- 
cede to;  and, 

That  from  the  time  the  bank  went  into 
the  hands  of  the  receiver  until  the  filing  of 
the  answer,  there  had  not  been  any  officer  of 
the  bank  living  or  residing  in  Missouri  upon 
whom  any  service  of  summons  or  other 
process  could  be  had  in  any  suit  that  might 
have  been  commenced  against  the  bank  in 
Missouri,  save  and  except  only  the  receiver 
as  representing  the  bunk;  and  that  since  De- 
cember 3d,  1896,  the  bank  had  no  usual  place 
of  business  whatever  in  Missouri,  where 
21  S.  C— 66. 


process  could  be  left  or  served  upon  any  per- 
son conducting  the  bank's  business,  save  and 
except  aa  process  might  be  served  upon  the 
plaintiff  as  such  receiver. 

For  *  second  and  further  defense  the  de- 
fendant alleged  that  prior  to  and  during  the 
negotiations  with  him  and  Hood,  the  presi- 
dent, cashier,  and  other  officers  of  the  bank, 
knowing  well  its  insolvency,  purchased,  or 
pretended  to  purchase,  from  stockholders, 
or  alleged  stockholders,  with  the  funds  of 
the  bank,  shares  of  its  outstanding  capital 
stock,  in  order  to  prevent  exposure  by  the 
stockholders  owning  such  shares  of  its  actual 
condition  and  the  threatened  throwing  of 
such  shares  on  the  market  at  prices  that 
would  advertise  the  bank's  insolvency;  that, 
in  order  to  prevent  an  open  and  apparent  vio- 
lation of  law,  as  well  as  to  deceive  the  pub- 
lic and  the  Comptroller  of  the  Currency  and 
his  associates  and  employees,  the  officers  of 
the  bank  engaged  in  this  transaction  and  in 
transactions  of  buying  or  attempting  to  buy 
such  shares  of  its  own  stock  so  outstanding, 
would  cause  the  certificates  of  stock  pur-  is 
chased  or  pretended  to  be  purchased  from  2 
the  parties  holding  the  same  to  be*indorsed* 
by  those  to  whom  the  certificates  were  is- 
sued, either  in  blank  or  in  the  names  of  the 
president,  cashier,  or  some  one  of  the  clerks 
or  other  parties  connected  with  the  bank, 
and  would  then  procure  a  delivery  of  such 
indorsed  certificate,  paying  for  the  same 
with  money  belonging  to  the  bank,  or  by  sur- 
rendering notes  held  by  it  against  such  par- 
ties for  such  stock,  or  by  payment  of  money 
and  surrender  of  notes;  that  then,  to  ac- 
count for  the  funds  so  used,  the  parties  to 
whom  the  certificates  would  be  assigned  or 
whom  the  bank  pretended  were  the  owners 
of  them,  would  make  a  promissory  note  or 
notes  to  the  bank  for  the  amount  of  money 
used  in  the  purchase  of  such  stock,  such  note 
or  notes  being  payable  to  the  bank  and  un- 
secured except  as  the  certificates  of  stock 
were  issued  to  secure  the  same;  that  all 
stock  purchased  or  attempted  to  be  pur- 
chased by  the  officers  of  the  bank 
was  paid  for  out  of  its  funds  and  notes 
taken  from  its  officers,  agents,  and  servants 
to  the  bank  to  represent  the  funds  so  used; 

That  each  and  every  one  of  the  persons  en- 
gaged in  this  transaction  and  who  executed 
any  or  all  of  the  notes  referred  to  was  at 
the  time  and  ever  since  had  been  absolutely 
and  hopelessly  insolvent,  to  the  full  knowl- 
edge of  every  officer  of  the  bank  engaged  in 
these  transactions;  that  such  pretended  or 
attempted  purchase  of  shares  of  stock  was 
made  by  the  bank  directly  with  the  owners 
or  holders  thereof  and  with  the  people  in 
whose  names  the  stock  stood,  to  the  knowl- 
edge of  each  one  of  the  persons  owning  or 
holding  the  stock  or  in  whose  name  it  stood, 
and  that  none  of  the  transactions  concern- 
ing the  negotiations  for  the  pretended  pur- 
chase of  stock  was  made  to  or  with  the  own- 
ers, holders,  or  the  persons  in  whose  names 
it  stood  by  any  employees  in  whose  name* 
the  certicates  were  taken  or  to  whom  the 
certificates  were  delivered  in  blank,  except  in 
the  ease  of  the  president  and  cashier,  who  in 
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such  negotiations  and  pretended  purchase! 

were,  to  the  knowledge  of  those  with  whom 

they  dealt,  acting  for  and  on  account  and  in 

the  name  of  the  bank ; 
That  in  some  instances,  and  perhaps  all, 

the  certificates  of  stock  surrendered  to  the 
e  bank  were  canceled,  and  new  certificates  is- 
g  sued  to  irresponsible  persons,  who  were  to 

•  hold  theHome  for  the  use  and  benefit  of  the 
bank;  that  owing  to  the  fact  that  the  en- 
tire history  of  these  transactions,  so  far  as 
it  appeared  in  writing,  was  and  is  contained 
in  the  books,  records,  and  papers  of  the  bank 
in  the  sole  custody  of  the  receiver,  the  de- 
fendant was  unable  to  give  a  more  detailed 
statement  and  history  of  the  transactions, 
or  to  state  from  whom  all  the  purchases 
were  made,  or  to  whom  certificates  were  as- 
signed, or  by  whom  held,  or  to  whom  they 
might  have  been  transferred; 

That  none  of  said  stock  was  taken  or  pur- 
chased or  procured  by  the  bank  to  prevent 
any  losses  or  loss  upon  debts  previously  con- 
tracted in  good  faith  or  purchased  in  any 
way  authorized  by  law,  but  the  same  was 
purchased  by  the  bank  with  its  funds  for  the 
purpose  of  preventing  the  stock  from  being 
sold  in  open  market,  and  to  prevent  any  in- 
vestigation being  made  as  to  the  actual  con- 
dition of  the  bank  by  the  parties  owning  the 
same;  that  none  of  the  parties  to  whom  new 
certificates  of  stock  were  issued  have  paid 
anything  for  it,  nor  did  they  pay  or  cause  to 
be  paid  the  notes  executed  to  the  bank,  nor 
did  they  intend  to  pay  the  notes  when  they 
were  executed,  because  they  were  executed 
with  the  fraudulent  purpose  of  concealing 
the  stock  purchased  by  the  bank; 

That  at  the  time  of  the  negotiations  for 
the  purchase  of  said  stock,  and  at  the  pur- 
chase thereof,  the  bank  had  purchased  with 
its  funds,  in  the  manner  set  forth,  about 
$80,000  of  the  $250,000  of  the  reduced  capi- 
tal stock  of  the  bank; 

That  during  said  negotiations  with  the 
president  and  other  officers  of  the  bank  by 
the  defendant  and  Hood,  and  at  the  time  of 
the  purchase  of  said  stock,  the  president  and 
other  officers  of  the  bank  represented  to  them 
that  all  of  its  capital  stock  had  been  sub- 
scribed for  and  issued  to  actual  purchasers 
in  good  faith,  and  was  then  held  and  owned 
by  such  parties  as  stockholders  of  the  bank, 
except  an  amount  of  the  capital  stock  which 
the  bank  then  had  on  hand  which  had  been 
taken  in  by  it  to  prevent  a  loss  on  indebted- 
ness previously  contracted  in  good  faith,  and 
had  been  so  taken  without  violating  the 
banking  laws  of  the  United  States;  that  de- 
k.  fend  ant,  believing  those  statements,  pur- 
2  chased  of  the  bank  200  shares  of  its  capital 

*  stock'of  the  par  value  of  $20,000,  which 
sum  he  paid  therefor,  and  a  certificate  was 
issued  to  him  by  the  bank;  and, 

That  at  the  time  of  the  purchase  or  at- 
tempted purchase  by  him  of  said  stock  for 
which  the  certificate  was  issued,  the  presi- 
dent and  other  officers  of  the  bank,  in  order 
to  have  its  books  show  correctly  the  amount 
of  the  outstanding  stock,  caused  some  or  all 
of  the  parties  who  held  certificates  of  stock 
in  their  names  that  had  been  purchased  for 


and  on  account  of  the  bank  to  surrender  to 
the  bonk  enough  of  such  certificates  for  can- 
celation, so  that  the  certificate  issued  to  the 
defendant  could  be  issued  therefor  and  in 
the  place  thereof,  and  immediately  upon  the 
surrender  of  such  certificates  to  the  officers 
of  the  bank,  and  without  the  knowledge  of 
the  defendant,  the  certificates  were  canceled 
by  the  bank  to  an  amount  sufficient  to  en- 
able it  to  issue  the  certificate  so  received  by 
defendant;  and  that  the  parties  who  held 
said  stock  never  at  any  time  received  the 
purchase  money  paid  by  the  defendant  for  it, 
but  the  same  was  retained  and  kept  by  the 
bank.  Wherefore  defendant  demanded  that 
the  action  be  dismissed. 

The  defendant  also  filed  a  cross  petition 
and  counterclaim,  incorporating  therein  by 
reference  all  the  allegations  of  his  first  and 
second  defense.  He  alleged  that  by  reason 
of  the  facts  stated  and  the  fraud  and  deceit 
practised  upon  him  by  the  bank  and  its  of- 
ficers, he  had  been  damaged  in  the  sum  of 
$20,000,  with  interest  from  April  18th,  1896. 
He  further  alleged  that  he  hod  presented 
such  claim  to  the  receiver  for  allowance  as 
a  claim  against  the  bank,  and  that  the  same 
had  been  rejected  and  refused  by  the  re- 
ceiver. He  therefore  prayed  judgment 
against  the  bank  for  the  above  sum,  with  in- 
terest, and  asked  that  the  same  be  paid  rat- 
ably by  the  receiver  out  of  the  assets  and 
funds  of  the  bank  in  his  control  and  posses- 
sion. 

We  have  given  a  full  statement  of  the 
averments  of  the  defendant's  pleadings  be- 
cause in  an  attempt  to  condense  them  some- 
thing might  be  omitted  that  was  deemed  by 
the  plaintiff  in  error  essential  to  his  case, 
and  because  the  questions  presented  for  con- 
sideration may  be  regarded  as  important,  x 

Assuming  that  the  defendant  became  aJJ 
shareholder  inconsequence  of  the  fraudulent* 
representations  of  the  bank's  officers,  as  Bet 
forth  in  the  answer  and  cross  petition  or 
counterclaim,  two  principal  questions  are 
presented  for  determination:  1.  Whether 
such  representations,  relied  upon  by  the  de- 
fendant, constituted  a  defense  in  the  pres- 
ent action  brought  by  the  receiver  only  for 
the  purpose  of  enforcing  the  individual  lia- 
bility imposed  by  {  5151  of  the  Revised  Stat- 
utes'upon  the  shareholders  of  national  bank- 
ing associations.  2.  Can  the  defendant,  be- 
cause of  the  frauds  of  the  bank  whereby  he 
was  induced  to  become  a  purchaser  of  its 
stock,  have  a  judgment  against  the  receiver 
on  the  counterclaim  in  this  action  for  the 
money  paid  by  him  for  stock,  to  be  satisfied 
out  of  the  bank's  assets  and  funds  in  his 
control  and  possession? 

The  present  action  is  beyond  question  on* 
at  law.  Its  object  is  to  enforce  a  liability 
created  by  statute  for  the  benefit  of  credi- 
tors who  have  demands  against  the  bank  of 
which  the  plaintiff  is  receiver.  The  defend- 
and  stood  upon  the  books  of  the  bank  as  a 
shareholder  at  the  time  it  was  placed  in  the 
hands  of  the  receiver  and  he  was  accorded 
the  privileges  appertaining  to  that  position. 
He  claims  exemption  from  the  responsibility 
attaching  to  him,  under  the  statute,  as  a 
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shareholder,  upon  the  ground  that  in  conse- 
quence of  the  frauds  practised  upon  him  he 
was  entitled  to  disaffirm,  and  that  he  had 
upon  due  notice  to  the  receiver  disaffirmed, 
the  contract  under  which  he  purchased  the 
stock  in  question.  He  seeks  to  have  the  cer- 
tificate received  by  him  treated  as  canceled. 
Clearly  such  a  defense  is  of  an  equitable  na- 
ture, and  could  not  be  recognized  and  sus- 
tained except  in  some  proceeding  to  which 
the  bank,  at  least,  was  a  party.  If  the  de- 
fendant was  entitled,  under  the  facts  stated, 
to  a  rescission  of  his  contract  of  purchase, 
and  to  a  cancelation  of  his  stock  certificate, 
and  consequently  to  be  relieved  from  all  re- 
sponsibility as  a  shareholder  of  the  bank,  he 
could  obtain  such  a  relief  only  by  a  suit  in 
equity  to  which  the  bank  and  the  receiver 
were  parties. 

The  defendant  alleges  that  he  tendered  to 
the  receiver  the  certificate  of  stock  received 
by  him  for  cancelation,  notifying  and  in- 
a  forming  the  latter  that,  because  of  the  fraud 
g  and  deceit  practised  upon  him  by  which  he 
•  was  induced  to  purchase,  or'attempt  to  pur- 
chase, the  stock  represented  by  the  certifi- 
cate, he  disaffirmed  the  contract  of  purchase, 
or  pretended  purchase,  of  the  stock,  and  de- 
manded that  the  receiver  receive  the  certifi- 
cate and  cancel  it  and  repay  the  sum  of  $20,- 
000  paid  by  him,  or  such  proportionate  part 
thereof  as  he  would  be  entitled  to  receive  as 
a  creditor  of  the  bank  for  that  amount, 
which  tender  and  demand  the  receiver  re- 
fused to  accept  or  accede  to.  Such  tender 
was  an  idle  ceremony,  and  added  nothing  to 
the  rights  of  the  defendant;  for  the  receiver 
had  no  power  to  accept  or  cancel  the  certifi- 
cate or  to  relieve  the  defendant  from  the  re- 
sponsibility attaching  to  him  as  one  appear- 
ing upon  the  books  of  the  bank  as  a  share- 
holder and  to  whom  had  been  accorded  by 
the  bank  the  privileges  of  a  shareholder.  His 
duty  was  to  take  charge  of  the  assets  of  the 
bank  and  to  enforce  such  assessment  upon 
shareholders  as  was  made  by  the  Comptrol- 
ler in  virtue  of  the  statute. 

Nor  could  the  bank,  after  its  suspension 
and  the  appointment  of  a  receiver,  have  as- 
sumed to  discharge  the  defendant  from  any 
liability  attaching  to  him  as  a  shareholder. 
Upon  the  failure  of  the  bank  the  rights  of 
creditors  attached,  and  could  not  be  affected 
by  anything  that  the  bank  or  its  officers 
might,  after  such  failure,  have  done  or  omit- 
ted to  do.  In  Earle  v.  Pennsylvania,  178  U. 
8.  449,  455,  44  L.  ed.  1146,  1149,  20  Sup.  Ct 
Rep.  915,  we  held  that  when  a  national  bank 
suspends  and  is  placed  in  the  hands  of  a  re- 
ceiver the  entire  control  and  administration 
of  its  assets  are  committed  to  the  receiver 
and  the  Comptroller,  subject  to  whatever 
rights  of  priority,  if  any,  may  have  been  pre- 
viously acquired  by  proceedings  lawfully  in- 
stituted against  the  bank  before  its  suspen- 
sion. So  that  the  only  way  in  which  the  de- 
fendant could  have  effectively  raised  the 
question  of  his  liability  as  a  shareholder, 
arising  from  frauds  committed  by  the  bank 
or  its  officers  before  its  suspension  whereby 
he  was  induced  to  become  a  shareholder,  was 
by  a  suit  in  equity  against  the  bank  and  the 


receiver.  Instead  of  pursuing  that  course, 
he  sought,  by  interposing  an  equitable  de- 
fense, to  defeat  this  action  at  law  brought 
by  the  receiver  under  the  statute.  That  can- 
not be  done,  because  under  the  Constitution 
of  the  United  States  the  distinction  between  © 
law  and  equity  is  recognized,  so  that  in  ac-  2 
tions  at  law  in  a'circuit  court  of  the  United  * 
States  equitable  defenses  are  not  permitted. 
So,  also,  "if  the  defendant,"  this  court  has 
said,  "have  equitable  grounds  for  relief 
against  the  plaintiff,  he  must  seek  to  enforce 
them  by  a  separate  suit  in  equity."  North- 
ern P.  B.  Co.  v.  Paine,  119  U.  S.  501,  563,  30 
L.  ed.  513,  514,  7  Sup.  Ct  Rep.  324.  See 
also  Bennett  v.  Butterworth,  11  How.  669, 
13  L.  ed.  859;  Thompson  v.  Central  Ohio  R. 
Co.  6  Wall.  134, 18  L.  ed.  765;  Scott  v.  Neely, 
140  U.  S.  106,  35  L.  ed.  358,  11  Sup.  Ct  Rep. 
712;  fifoo«  v.  Armstrong,  146  U.  S.  499,  512, 
30  L.  ed.  1059,  1063,  13  Sup.  Ct  Rep.  148. 

We  must  not  be  understood  as  expressing 
any  opinion  upon  the  question  whether  the 
defendant  could  have  been  discharged  from 
liability  as  a  shareholder  if  the  facts  stated 
in  his  answer  by  way  of  defense  had  been 
established  in  a  separate  suit  in  equity. 
Whether  a  decree  based  upon  the  facts  set 
forth  in  the  answer,  even  if  established  in  a 
suit  in  equity,  brought  against  the  bank  and 
the  receiver  after  the  appointment  of  a  re- 
ceiver, would  be  consistent  with  sound  prin- 
ciple or  with  the  statute  regulating  the  af- 
fairs of  national  banks  and  securing  the 
rights  of  creditors,  is  a  question  upon  which 
we  do  not  now  express  an  opinion.  We 
mean  at  this  time  only  to  adjudge  that  the 
facts  set  forth  in  the  answer  present  grounds 
of  relief  which  cannot  be  made  available  by 
way  of  defense  in  this  action  at  law,  and  if 
sufficient  to  protect  the  defendant  against 
the  liability  attaching  to  him  as  a  share- 
holder, must  be  alleged  and  proved  in  a  suit 
in  equity  to  which  the  bank  and  the  receiver 
are  made  parties. 

Some  of  the  observations  made  in  Scott  v. 
Dcweese,  181  U.  S.  202,  ante,  585,  21  Sup. 
Ct.  Hep.  685,  are  quite  applicable  to  the  pres- 
ent case.  That  was  an  action  at  law  to  en- 
force the  individual  liability  imposed  by  S 
5151  of  the  Revised  Statutes.  The  defend- 
ant in  that  case  sought  to  escape  such  liabil- 
ity upon  the  ground,  in  part  that  he  had 
been  induced  by  false  representations  of  the 
bank's  officers  to  accept  a  certificate  for  a 
certain  amount  of  its  increased  capital  stock. 
No  suit  had  been  instituted  to  cancel  the 
certificate  or  to  rescind  the  subscription  of 
stock.  The  court  said:  "The  present  suit 
is  primarily  in  the  interest  of  creditors  of 
the  bank.  It  is  based  upon  a  statute  de- 
signed, not  only  for  their  protection,  but  to 
give  confidence  to  all  dealing  with  national  h 
banks  in  respect  of  their  contracts,  debts," 
and'engagements,  as  well  aa  to  stockholders  * 
generally.  If  the  subscriber  became  a  share- 
holder in  consequence  of  frauds  practised 
upon  him  by  others,  whether  they  be  officers 
of  the  bank  or  officers  of  the  government  he 
must  look  to  them  for  such  redress  as  the 
law  authorizes,  and  is  estopped,  as  against 
creditors,  to  deny  that  he  is  a  shareholder. 
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within  the  meaning  of  |  5151,  if  at  the  time 
the  rights  of  creditors  accrued  he  occupied 
and  was  accorded  the  rights  appertaining  to 
that  position."  Whether  the  defendant  in 
that  case  could  have  been  relieved  from  lia- 
bility as  a  shareholder  and  had  his  subscrip- 
tion of  stock  canceled,  if  he  had  in  good  faith 
and  in  due  time  before  the  suspension  of  the 
bank  instituted  proceedings  to  obtain  relief, 
was  not  decided. 

The  defendant,  however,  contends  that  the 
present  suit  is  not  embraced  by  the  rule  just 
announced,  because,  he  insists,  the  purchase 
by  the  bank  of  its  stock — which  he  was  in- 
duced thereafter  by  its  fraud  to  purchase 
from  it — was  not  simply  voidable,  but  was 
absolutely  void;  consequently,  the  sale  to 
him  of  such  stock  was  void,  and  he  did  not, 
by  his  purchase  and  by  taking  a  certificate 
of  stock,  become  a  shareholder  within  the 
meaning  of  {  5151. 

It  is  true  that  the  statute  declares  that  no 
national  bank  shall  be  the  purchaser  or 
holder  of  any  of  its  own  shares  of  capital 
stock.  Rev.  Stat.  §  5201.  But  will  a  viola- 
tion of  this  provision  by  the  bank  relieve 
from  liability  one  who  holds  a  certificate  of 
its  stock  and  enjoys  the  right  of  a  share- 
holder? 

The  statute  forbids  a  national  bank  to 
lend  money  upon  real  estate  as  security. 
Rev.  Stat.  §  5137.  Nevertheless,  this  court 
has  frequently  held  that  the  borrower  can- 
not escape  liability  for  the  repayment  of  the 
money  so  borrowed,  nor  dispute  the  right  of 
the  bank  to  enforce  the  security  taken  in  vi- 
olation of  the  statute;  that  it  was  for  the 
government,  and  not  for  the  borrower,  to 
complain  of  the  bank's  departure  from  the 
rule  prescribed  by  statute.  Scott  v.  De- 
veese,  181  U.  S.  202,  ante,  586,  21  Sup.  Ct. 
Rep.  585,  and  authorities  there  cited. 

In  First  Kat.  Bank  v.  Stewart,  107  U.  S. 
670,  677,  27  L.  ed.  592,  2  Sup.  Ct.  Rep.  778, 
it  appeared  that  a  bank  had  loaned  money 
ej  on  the  security  of  its  shares  of  stock  held 
g  by  the  borrower.  The  debt  not  having  been 
•  paid  *the  bank  sold  the  stock  and  applied  the 
proceeds  to  the  payment  of  an  equal  amount 
of  the  debt.  The  stockholder  then  sued  the 
bank  to  recover  the  value  of  the  stock,  rely- 
ing on  §  5201  of  the  Revised  Statutes  for- 
bidding a  national  bank  to  make  any  loan  or 
discount  on  the  security  of  the  shares  of  its 
own  capital  stock.  The  trial  court  held 
that  as  the  statute  forbade  the  bank  to  ac- 
cept its  own  shares  of  stock  as  security  for 
money  loaned,  the  plaintiff  was  entitled  to 
recover.  The  judgment  was  reversed  by  this 
court,  which  held  that  the  statute  imposed 
no  penalty,  either  on  the  bank  or  borrower, 
if  a  loan  was  made  in  violation  of  its  provi- 
sions; and  that  if  the  prohibition  could  be 
urged  against  the  validity  of  the  transaction 
by  any  one  except  the  government,  it  could 
only  be  done  while  the  security  was  subsist- 
ing in  the  bands  of  the  bank. 

So  in  Scott  v.  Deweese,  above  cited,  which 
involved  a  construction  of  I  5205,  providing 
that  no  increase  of  a  bank's  capital  stock 
shall  be  valid  until  the  whole  amount  of  such 
increase  shall  have  been  paid  in,  and  until 


the  Comptroller  certifies  that  the  amount  of 
the  increase  has  been  duly  paid  in  as  part 
of  the  capital  of  the  association.  This  court 
said :  "The  statute  does  not,  in  terms,  make 
void  a  subscription  or  certificate  of  stock 
based  upon  increased  capital  stock  actually 
paid  in,  simply  because  the  whole  amount  of 
any  proposed  or  authorized  increase  has  not 
in  fact  been  paid  into  the  bank.  .  .  . 
That  the  bank,  after  obtaining  authority  to 
increase  its  capital,  issued  certificates  of 
stock  without  the  knowledge  or  approval  of 
the  Comptroller,  and  proceeded  to  do  busi- 
ness upon  the  basis  of  such  increase  before 
the  whole  amount  of  the  proposed  increase 
of  capital  had  been  paid  in,  was  a  matter 
between  it  and  the  government,  under  whoso 
laws  it  was  organized,  and  did  not  render 
void  subscriptions  or  certificates  of  stock 
based  upon  capital  actually  paid  in,  nor  have) 
the  effect  to  relieve  a  shareholder,  who  be- 
came such  by  paying  into  the  bank  the 
amount  subscribed  by  aim,  from  the  individ- 
ual liability  imposed  by  f  5151." 

In  view  of  these  decisions  it  cannot  be 
held  that  the  purchase  by  the  bank  of  its 
own  shares  of  stock  was  void.  It  was  of  n 
course  a  matter  of  which  the  government  byg 
its  officers  could*take  cognizance;  and  it  may* 
be  that  it  was  a  matter  of  which  stockhold- 
ers, having  an  interest  in  the  proper  admin- 
istration of  the  affairs  of  the  bank,  could 
complain  in  a  proceeding  instituted  by  them 
to  restrain  the  bank  from  violating  the  stat- 
ute. But  when  the  violation  of  the  statute 
has  occurred,  it  is  not  a  matter  of  which  a 
shareholder  can  complain  in  order  that  he 
may  be  relieved  from  the  liability  attaching 
to  him  as  a  shareholder  and  which  the  re- 
ceiver seeks  to  enforce  under  the  orders  of 
the  Comptroller.  In  the  present  case  Judge 
Thayer,  delivering  the  opinion  of  the  circuit 
court  of  appeals,  well  said:  "In  consider- 
ing the  second  defense  which  was  interposed 
by  the  defendant,  it  is  important  to  bear  in 
mind  that  the  200  shares  of  stock  which  he 
purchased  from  the  bank  was  not  void  stock, 
but  was  stock  which,  according  to  the  aver- 
ments of  the  answer,  had  once  been  issued 
to  other  persons,  and  had  been  reacquired  by 
the  bank  by  purchasing  it  from  such  other 
persons,  to  prevent  them  from  throwing  it 
on  the  market  at  ruinous  prices.  It  is  nec- 
essary to  infer  from  the  averments  of  the 
answer  that  this  stock  hod  once  passed  the 
scrutiny  of  the  Comptroller  and  had  been 
outstanding  and  had  been  held  by  other  per- 
sons since  the  organization  of  the  bank  in 
the  year  1891.  The  purchase  of  this  stock 
by  the  bank  under  the  circumstances  dis- 
closed by  the  answer  was  doubtless  ultra 
vires,  but  the  purchase  in  question  did  not 
render  the  stock  void.  In  purchasing  it  the 
bank  made  an  unlawful  use  of  its  funds  for 
which  the  officers  concerned  in  the  transac- 
tion could  have  been  held  responsible,  as  for 
any  other  unlawful  act,  if  the  corporation 
had  sustained  damage;  but  in  point 
of  fact,  by  the  sale  of  the  stock  to 
the  defendant,  that  portion  of  its  capital 
which  had  been  dissipated  by  the  purchase 
was  restored  by  the  resale,  and  no  loss  seems 
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to  have  been  incurred.    We  are  at  a  loea  to 

understand  how  this  transaction  on  the  part 
of  the  bank  can  operate  to  relieve  the  defend- 
ant from  his  liability  as  a  stockholder  in  a 
euit  brought  t>y  the  receiver  to  recover  a 
stock  assessment  which  was  levied  solely  for 
the  benefit  of  corporate  creditors.  The  sale 
of  the  stock  to  the  defendant  after  the  bank 
i  had  purchased  the  same  was  not  unlawful, 
!  since  it  operated  to  restore  that  part  of  the 
capital  that  had  been  retired,  andHo  that  ex- 
tent repaired  the  wrong  which  might  other- 
wise have  been  done  to  the  bank's  creditors." 
38  C.  C.  A.  510,  514,  97  Fed.  866,  868. 

It  only  remains  to  inquire  whether,  in  any 
view  of  the  ease,  the  cross  petition  or  coun- 
terclaim can  be  sustained.  We  think  not. 
The  receiver  sued  in  this  case  for  the  bene- 
fit of  creditors  who,  it  must  be  assumed  upon 
this  record,  knew  nothing  of  the  circumstan- 
ces under  which  the  defendant  became  a 
shareholder.  They  trusted  the  bank  and 
those  who  appeared  on  the  list  of  sharehold- 
ers required  to  be  kept  by  §  5210  of  the  Re- 
vised Statutes,  which  list,  that  section  de- 
clares, "shall  be  subject  to  the  inspection  of 
all  the  shareholders  and  creditors  of  the  as- 
sociation." Referring  to  that  section  this 
court,  in  Pavly  v.  State  Loan  &  T.  Oo.  165 
U.  S.  600,  621,  41  L.  ed.  844,  850,  17 
Sup.  Ct  Rep.  471,  said:  "Manifestly,  one, 
if  not  the  principal,  object  of  this  require- 
ment, was  to  give  creditors  of  the  associa- 
tion, as  we'll  as  state  authorities,  information 
as  to  the  shareholders  upon  whom,  if  the 
association  becomes  insolvent,  will  rest  the 
individual  liability  for  its  contracts,  debts, 
And  engagements."  Pullman  v.  Upton,  96 
U.  S.  328,  330,  331,  24  L.  ed.  818,  819;  Oer- 
tnania  Nat.  Bank  v.  Cote,  99  U.  S.  628,  631, 
iS  L.  ed.  448,  449.  "It  is  true  that  one  who 
does  not  in  fact  invest  his  money  in  such 
ehares,  but  who,  although  receiving  them 
simply  as  collateral  security  for  debts  or  ob- 
ligations, holds  himself  out  in  the  books  of 
the  association  as  true  owner,  may  be  treated 
as  the  owner  and  therefore  liable  to  assess- 
ments when  the  association  becomes  insol- 
vent and  goes  into  the  hands  of  a  receiver. 
But  this  is  upon  the  ground  that  by  allow- 
ing his  name  to  appear  upon  the  stock  list  as 
owner  he  represents  that  be  is  such  owner ; 
and  he  will  not  be  permitted,  after  the  bank 
fails  and  when  an  assessment  is  made,  to  as- 
sume any  other  position  as  against  creditors. 
If,  as  between  creditors  and  the  person  as- 
sessed, the  latter  is  not  held  bound  by  that 
representation,  the  list  of  shareholders  re- 

?[uired  to  be  kept  for  the  inspection  of  cred- 
tors  and  others  would  lose  most  of  its  val- 
ue." 

We  perceive  no  ground  whatever  upon 
which  the  defendant  can  have  a  judgment 
upon  his  cross  petition  or  counterclaim 
against  the  receiver.  That  officer  had  noth- 
ing to  do  with  the  fraudulent  transactions  of 
the  bank  prior  to  its  suspension.  His  duty 
was  to  take  charge  of  its  assets,  and  have 
thero**dministered  according  to  the  rights  of 
parties  existing  at  the  time  of  such  suspen- 
sion. Whether,  if  the  defendant  claimed  a 
judgment  against  the  bank  or  its  officers  for 


the  alleged  fraud  or  deceit  of  the  latter  offi- 
cers, he  could  participate  in  the  distribution 
of  the  proceeds  of  the  stock  assessment  until 
all  the  contract  obligations  of  the  bank  had 
been  met,  was  not  decided  by  the  circuit 
court  of  appeals.  That  question  was  wisely 
reserved  for  decision  when  it  should  arise 
and  become  necessary  to  be  decided.  It  was 
deemed  by  that  court  only  necessary  to  ad- 
judge that  the  receiver  was  entitled  to  a 
judgment  against  the  defendant,  and  that 
the  latter  was  not  entitled  in  this  action  to 
a  judgment  against  the  receiver  on  account 
of  frauds  committed  by  the  bank  or  its  offi- 
cers.   In  that  view  we  concur. 

Perceiving  no  error  of  law  in  the  record, 
the  judgment  below  is  affirmed. 


(182  TJ.  S.  566) 
CALVIN  HOOD,  Plff.  in  Err^ 
v. 

T.  B.  WALLACE,  as  Receiver  of  the  Mis- 
souri National  Bank  of  Kansas  City,  Mis- 
souri. 

This  can  follows  the  decision  la  Lantry  v.  Wah 
loot,  ante.  878. 

{No.  179.] 

Argued  March  11,  1901.   Derided  May  tf. 
1901. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decision  affirming  a  judgment 
sustaining  a  demurrer  to  an  answer  and 
cross  petition.  Affirmed. 

See  same  case  below,  38  C.  C.  A.  692,  97 
Fed.  983. 

Messrs.  C.  N.  Sterry,  Eugene  Hagen,  and 
/.  B.  Lambert  for  plaintiff  in  error. 

Messrs.  Wm.  C.  Cochran,  J.  McD. 
Trimble,  and  W.  H.  Wallace  for  defendant 
in  error. 

Mr.  Justice  Harlan  delivered  the  opiniou 
of  the  court: 

The  pleadings  in  this  case  are  the  same 

as  in  Lantry  v.  Wallace,  just  decided,  181  U. 
S.— ,  ante,  878,  21  Sup.  Ct  Rep.  878.  The  de- 
murrer to  the  answer  and  cross  petition  of 
Hood  was  sustained  in  an  elaborate  opinion  te 
by  Judge  Philips,  holding  the  circuit  court,  g 
89  Fed.  11.   The* judgment  in  that  court* 
was  affirmed  in  the  circuit  court  of  appeals. 
Lantry  v.  Wallace,  38  C.  C.  A.  510,  97  Fed. 
865. 

For  the  reasons  stated  in  the  opinion  just 
rendered  in  Lantry' a  Case,  the  judgment  in 
this  case  is  affirmed. 


(182  U.  8.  499) 

CALHOUN    GOLD  MINING  COMPANY, 
Plff.  in  Err., 
v. 

AJAX  GOLD  MINING  COMPANY. 

Mine* — rights  of  junior  location  of  cross 
vein— right  of  way  of  tunnel — right  to 
blind  veins — oollateral  attack  on  patent. 

1.    Federal  statutes  must  be  Interpreted  by  the 
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Federal  courts  Independently  of  local  consid- 
eration*, and  cannot  be  amid  to  have  an  es- 
tablished meaning,  whatever  the  decisions  of 
other  courts  may  have  been,  until  they  are 
construed  by  the  Supreme  Court  of  the  United 
States. 

X.  The  servitude  Imposed  upon  the  senior  loca- 
tion of  a  mining  claim  by  U.  S.  Rev.  Stat.  | 
2336,  by  giving  a  right  of  way  to  the  junior 
location,  whether  that  extends  only  through 
the  space  of  the  Intersection  of  the  veins  or 
through  the  space  of  Intersection  of  the  claims, 
does  not  otherwise  affect  the  exclusive  rights 
given  the  senior  location,  or  except  therefrom 
the  cross  veins  apexlng  therein. 

S.  Blind  veins  underneath  prior  lode  claims  be- 
long to  the  surface  location  under  D.  8.  Eev. 
Stat.  |  2322,  and  their  discovery  by  running 
a  tunnel,  under  |  2323,  does  not  give  the 
owner  of  the  tunnel  any  right  to  them. 

4.  The  location  of  a  tunnel  site  for  mining 
purposes  must  be  made  In  subordination  to 
prior  lode  claims,  and  the  tunnel  has  no  right 
of  way  through  them. 

5.  Patents  for  lode  mining  claims  cannot  be 
collaterally  attacked  by  evidence  that  at  the 
date  of  the  subsequent  location  of  a  tunnel 
site  no  ore  had  been  discovered  In  the  lode 


[No.  195.] 

Argued  II arch  IS,  U,  1901.    Decided  May 
W,  1901. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  decision  af- 
firming a  judgment  in  an  action  for  trespaas 
on  mining  claims.  Affirmed. 

See  same  case  below,  27  Colo.  1,  50  L.  R. 
A.  200,  50  Pac  607. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  E.  So  Bella  for  plaintiff  in  error. 
Meter*.   Joseph  C.  Helm,  Ernest  A. 
Oolburn,  and  Charles  E.  Dudley  for  defend- 
ant in  error. 

Mr.  Justice  MeKenaa  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  one  of  the  dis- 
trict courts  of  the  state  of  Colorado  by  the 
defendant  in  error  to  recover  damages  from 
e  plaintiff  in  error  for  certain  trespasses  on, 
j§  and  to  restrain  it  from  removing  ore  from 
•  ground  claimed  to  be  within  the*boundaries 
of,  the  mining  claims  of  defendant  in  error. 
The  answer  of  plaintiff  in  error  justified  the 
trespasses  and  asserted  a  right  to  the  ore  by 
reason  of  the  ownership  of  another  mining 
claim  and  the  ownership  of  a  certain  tunnel 
site. 

The  rights  of  the  parties  are  based  on, 
and  their  determination  hence  involves  the 
construction  of,  the  following  sections  of  the 
Revised  Statutes  of  the  United  States,  em- 
powering the  location  of  mining  claims: 

"Sec.  2322.  The  locators  of  all  mining  lo- 
cations heretofore  made,  or  which  shall  here- 
after be  made,  on  any  mineral  vein,  lode,  or 
ledge  situated  on  the  public  domain,  their 
heirs  and  assigns,  where  no  adverse  claim 
exists  on  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two,  so  long  as  they 
comply  with  the  laws  of  the  United  States, 
and  with  the  state,  territorial,  and  local  reg- 
ulations not  in  conflict  with  the  laws  of  the 


United  States  governing  their  possessory  ti- 
tle, shall  have  the  exclusive  right  of  posses- 
sion and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  locations, 
and  of  all  veins,  lodes,  and  ledges  through- 
out their  entire  depth,  the  top  or  apex  of 
which  lies  inside  of  auch  surface  lines  ex- 
tended downward  vertically,  although  such 
veins,  lodes,  or  ledges  may  so  far  depart 
from  a  perpendicular  in  their  course  down- 
ward as  to  extend  outside  the  vertical  side 
lines  of  such  surface  locations.  But  their 
right  of  possession  to  such  outside  parts  of 
such  veins  or  ledges  shall  be  confined  to 
such  portions  thereof  as  lie  between  vertical 
planes  drawn  downward  as  above  described, 
through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such 
planes  will  intersect  such  exterior  parts  of 
such  veins  or  ledges.  And  nothing  in  this 
section  shall  authorize  the  locator  or  pos- 
sessor of  a  vein  or  lode  which  extends  in  its 
downward  course  beyond  the  vertical  lines 
of  his  claim  to  enter  upon  the  surface  of  a 
claim  owned  or  possessed  by  another. 

"Sec.  2323.  Where  a  tunnel  is  run  for  the 
development  of  a  vein  or  lode,  or  for  the 
discovery  of  mines,  the  owners  of  such  tun- 
nel shall  have  the  right  of  possession  of  all 
veins  or  lodes  within  three  thousand  feet 
from  the  face  of  such  tunnel  on  the  line 
thereof,  not  previously  known  to  exist,  dis-w 
covered  in  such  tunnel,  to  the  same  extent  § 
as  if  discovered  from  the  surface  ;*and  loca-* 
tions  on  the  line  of  such  tunnel  of  veins  or 
lodes  not  appearing  on  the  surface  made  by 
other  parties  after  the  commencement  of  the) 
tunnel,  and  while  the  same  is  being  prose- 
cuted with  reasonable  diligence,  shall  be  in- 
valid; but  failure  to  prosecute  the  work  of 
the  tunnel  for  six  months  shall  be  consid- 
ered as  an  abandonment  of  the  right  to  all 
undiscovered  veins  on  the  line  of  such  tun- 
nel." 

"Sec.  2336.  Where  two  or  more  veins  in- 
tersect or  cross  each  other,  priority  of  title 
shall  govern,  and  such  prior  location  shall 
be  entitled  to  all  ore  or  mineral  contained 
within  the  space  of  intersection;  but  the 
subsequent  location  shall  hare  the  right  of 
way  through  the  space  of  intersection  for 
the  purposes  of  the  convenient  working  of 
the  mine.  And  where  two  or  more  veins 
unite,  the  oldest  or  prior  location  shall  take 
the  vein  below  the  point  of  union,  including 
all  the  space  of  intersection." 

The  especial  controversy  is  whether  the 
rights  conferred  by  §  2322  are  subject  to  the 
right  of  way  expressed  in  }  2323,  and  limited 
by  {  2336.  Or,  in  other  words,  as  to  the 
latter  section,  whether  by  giving  to  the  old- 
est or  prior  location,  where  veins  unite,  "all 
ore  or  mineral  contained  within  the  space 
of  intersection,"  and  "the  vein  below  the 
point  of  union,"  the  prior  location  takes  no 
more,  notwithstanding  that  §  2322  gives  to 
such  prior  location  "the  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface 
included  within  the  lines"  of  the  location, 
"and  of  all  veins,  lodes,  and  ledges  through- 
oat  their  entire  depth,  the  top  or  apex  of 
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•which  lies  inside  of  such  surface  lines  ex- 
tended downward  vertically." 

The  defendant  in  error  denied  such  effect 
to  §§  2323  and  2336,  and  brough  this  suit, 
as  we  have  said,  against  plaintiff  in  error 
for  damages  and  to  restrain  plaintiff  in  er- 
ror from  removing  ore  claimed  to  be  within 
the  boundaries  of  the  claims  of  defendant  in 
error,  to  which  ore  defendant  in  error 
claimed  to  be  entitled  by  virtue  of  §  2322. 
The  judgment  of  the  lower  court  sustained 
the  claim  of  the  defendant  in  error,  and  dam- 
ages were  awarded  it,  and  the  plaintiff  in 
error  was  enjoined  from  further  prosecuting 
work.  An  appeal  was  taken  to  the  supreme 
court  of  the  state,  and  the  judgment  was  af- 

H  firmed.   Thereupon  this  writ  of  error  was 

e  allowed. 

•  'The  annexed  platt  exhibits  the  relative  lo- 
cation of  the  respective  properties  of  the 
parties.  The  Champion  location  was 
dropped  from  the  case.  There  is  no  contro- 
versy as  to  the  validity  of  the  respective 
locations,  none  as  to  the  tunnel  site  or  of  the 
steps  necessary  to  preserve  it.  Indeed,  the 
facts  are  all  stipulated,  and  that  the  respec- 
tive locations  are  evidenced  by  patents,  the 
defendant  in  error  being  the  owner  of  the 
Monarch  and  the  Mammoth  Pearl,  and  the 

Slaintiff  in  error  the  owner  of  the  Victor 
onsolidated  and  the  tunnel  site.  The  facts 
are  stated  by  the  supreme  court  of  the  state 
as  follows: 

"That  each  of  appellee's  claims  was  locat- 
ed prior  to  either  the  lode  claim  or  tunnel 
g  site  of  appellant;  that  the  receiver's  receipt 
a  on  each  of  the  claims  of  appellee  issued  prior 

*  to  the 'location  of  the  tunnel  site  and  prior 
to  the  issuance  of  receiver's  receipt  on  the 
Victor  Consolidated;  that  the  patents  upon 
the  lode  claims  of  appellee  issued  prior  to 
the  patent  on  the  lode  claim  of  appellant; 
that  the  patent  to  the  apex  issued  prior  to 
the  location  of  the  tunnel  site  and  on  the 
Mammoth  Pearl  and  Monarch  subsequent  to 
such  location;  that  the  rein  of  the  Victor 
Consolidated  was  discovered  and  located 
from  the  surface,  was  not  known  to  exist 
prior  to  such  discovery,  extends  throughout 
the  entire  length  of  that  claim,  and  on  its 
strike  crosses  each  of  the  veins  in  the  claims 
of  appellee  upon  which  they  were  respective- 
ly discovered  and  located;  that  the  tunnel 
cuts  numerous  blind  veins  underneath  the 
surface  of  the  claims  of  appellee,  which  do 
not  appear  upon  the  surface  and  were  not 
known  to  exist  prior  to  the  location  of  the 
tunnel;  that  the  vein  of  the  Victor  Consoli- 
dated was  cut  in  this  tunnel  underneath  the 
claims  of  appellee  and  ore  of  the  value  of 
$400  removed  therefrom.  It  also  appears 
that  the  patents  upon  the  lode  claims  of  ap- 
pellee embrace  the  conflict  with  the  Victor 
Consolidated  without  any  reservation  as  to 
cither  surface  or  veins,  and  in  this  respect 
conform  to  the  receiver's  receipts  upon  such 
claims;  that  the  patent  on  the  Victor  Con- 
solidated excludes  the  surface  in  conflict 
with  the  claims  of  appellee  and  all  veins 
having  their  apex  within  such  conflict,  which 
■are  the  same  exceptions  contained  in  the  re- 


fSee  next  page. 


ceivcr's  receipt  for  that  claim;  that  the  por- 
tal to  the  Ithaca  tunnel  site  was  at  the  data 
of  its  location  on  public  domain;  that  work 
thereon  was  prosecuted  diligently,  and  that 
the  location  of  such  tunnel  was  in  all  re- 
spects regular;  that  all  necessary  steps  were 
token  by  appellant  to  locate  the  blind  veins 
cut  in  such  tunnel,  which  are  in  controversy 
in  this  case;  that  the  record  titles  of  the 
claims  of  appellee  are  vested  in  it,  and  the 
record  titles  of  the  Victor  Consolidated,  the 
Ithaca  tunnel  site,  and  blind  veins  discov- 
ered therein  underneath  the  claims  of  ap- 
pellee, are  vested  in  appellant.  The  record 
discloses  that  appellant  offered  testimony 
tending  to  prove  that  at  the  date  of  the  loca- 
tion of  its  tunnel  site  mineral  in  place  had 
not  been  discovered  on  the  Monarch  and 
Mammoth  Pearl  lode  claims."  „, 

The  assignments  of  error  present  the  f ol-  g 
lowing  propositions,*which  it  is  stipulated* 
the  case  involves  and  to  which  the  decision 
may  be  directed: 

"First.  Whether  or  not  the  Ithaca  tun- 
nel (the  tunnel  claimed  by  plaintiff  in  er- 
ror) is  entitled  to  a  right  of  way  through 
defendant  in  error's  lode  claims. 

"Second.  Whether  or  not  plaintiff  in  er- 
ror has  acquired  by  virtue  of  said  tunnel-site 
location  the  ownership  and  right  to  the  pos- 
session of  the  blind  veins  cut  therein,  to 
wit,  veins  or  lodes  not  appearing  on  the  sur- 
face and  not  known  to  exist  prior  to  the  date 
of  location  of  said  tunnel  site. 

"Third.  Whether  or  not  plaintiff  in  er- 
ror is  the  owner  and  entitled  to  the  ore  con- 
tained in  the  vein  of  its  Victor  Consolidated 
claim,  within  the  surface  boundaries  and 
across  lode  claims  of  defendant  in  error. 

"Fourth.  Whether  or  not  plaintiff  in  er- 
ror should  have  been  allowed  to  introduce 
evidence  for  the  purpose  of  showing  that 
there  was  no  discovery  of  mineral  in  place 
on  the  Monarch  and  Mammoth  Pearl  claims 
of  defendant  in  error  prior  to  the  location 
of  said  tunnel  site." 

The  third  proposition  involves  the  relation 
of  §§  2322  and  2336.  It  is  first  discussed 
by  plaintiff  in  error,  and  is  given  the  most 
prominence  in  the  argument,  and  we  there- 
fore give  it  precedence  in  the  order  of  dis- 
cussion. It  presents  for  the  first  time  in 
this  court  the  rights  of  a  junior  location  of 
a  cross  vein  within  the  side  lines  of  a  senior 
location  under  5  2336.  Prior  to  the  decision 
by  the  supreme  court  of  Colorado  in  the  case 
at  bar  that  court  had  decided  that  the  junior 
location  was  entitled  to  all  of  the  ore  found 
on  hie  vein  within  the  side  lines  of  the  senior 
location,  except  at  the  space  of  intersection 
of  the  two  veins.    Branagan  v.  Dulaney 

(1885)  8  Colo.  408,  8  Pac.  6G9;  Lee  v.  Stahl 

(1886)  0  Colo.  208,  11  Pac.  77;  Morgenson 
v.  Middlesex  Min.  <«  Mill.  Co.  (1887)  11  Colo. 
176,  17  Pac.  513;  Lee  v.  BtaM,  13  Colo.  174, 
22  Pac.  436.  In  Coffee  v.  Emigh  (1890)  15 
Colo.  184,  10  L.  K.  A.  125,  23  Pac.  83,  it 
was  held  that  the  rule  laid  down  in  the  fore- 
going cases  had  become  established  law. 
The  claims  of  the  plaintiff  in  error  were 
located  after  the  decisions,  and  it  is  con- 
tended that  the  rule  laid  down  by  them  be- 
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a  rule  of  property  in  the  state,  and  it 
M  is  earnestly  urged  that  to  reverse  the  rule 
g  now  would  take  from  plaintiff  in  error  that 

•  which  it*"had  reason  to  believe  was  a  vested 
right  in  the  Victor  Consolidated  vein." 

There  are  serious  objections  to  accepting 
that  consequence  as  determinative  of  our 
judgment.  We  might  by  doing  so  confirm 
titles  in  Colorado,  but  we  might  disturb 
them  elsewhere.  The  statute  construed  is  a 
Federal  one,  being  a  law,  not  only  for  Colo- 
rado, but  for  all  of  the  mining  states,  and, 
therefore,  a  rule  for  all,  not  a  rule  for  one, 
must  be  declared.  Besides,  what  considera- 
tion should  have  been  given  to  prior  cases, 
the  supreme  court  of  the  state  was  better 
able  to  judge  than  we  are.  It  may  be  that 
the  repose  of  titles  in  the  state  was  best 
effected  by  the  reversal  of  the  prior  cases. 
At  any  rate,  a  Federal  statute  has  more  than 
a  local  application,  and  until  construed  by 
this  court  cannot  be  said  to  have  an  estab- 
lished meaning.  The  necessity  of  this  is  il- 
lustrated, if  it  need  illustration,  from  the 
different  view  taken  of  §§  2322  and  2336  in 
California,  Arizona,  and  Montana,  from  that 
taken  in  the  prior  Colorado  cases.  The  su- 
preme courts  respectively  of  those  states  and 
that  territory  have  adjudged  a  superiority 
of  right  to  the  cross  veins  to  be  in  the  sen- 
ior location.  Manifestly,  on  account  of  this 
difference,  if  for  no  other,  this  court  must 
interpret  the  sections  independently  of  local 
considerations.  And  in  doing  so  we  do  not 
find  in  the  sections  much  ambiguity  so  far 
as  the  issue  raised  by  the  record  is  con- 
cerned; indeed,  not  even  much  necessity  for 
explanation.  Section  2336  does  not  conflict 
with  §  2322,  but  supplements  it.  Section 
2336  imposes  a  servitude  upon  the  senior  lo- 
cation, but  does  not  otherwise  affect  the  ex- 
clusive rights  given  the  senior  location.  It 

fives  a  right  of  way  to  the  junior  location, 
o  what  extent,  however,  there  may  be  some 
ambiguity;  whether  only  through  the  space 
of  the  intersection  of  the  veins,  as  held  by 
the  supreme  courts  of  California,  Arizona, 
and  Montana,  or  through  the  space  of  inter- 
section of  the  claims,  as  held  by  the  supreme 
court  of  Colorado  in  the  case  at  bar.  It  is 
not  necessary  to  determine  between  these 
views.  One  of  them  is  certainly  correct,  and 
therefore  the  contention  of  the  plaintiff  in 
error  is  not  correct,  and,  more  than  that,  it 
s  is  not  necessary  to  decide  on  this  record.  A 
g  complete    interpretation    of    the  sections 

•  would,  of  course,  determine 'between  those 
views,  but  on  that  determination  other 
rights  than  those  submitted  for  judgment 
may  be  passed  upon,  and  we  prefer  therefore 
to  reserve  our  opinion. 

There  was  some  contrariety  of  views  in 
the  cases  on  other  points.  There  was  dis- 
cussion as  to  whether  veins  cross  on  their 
strike  or  their  dip,  and  it  was  held  that  they 
could  cross  on  both  strike  and  dip,  but  as 
to  the  exact  application  of  §  2336  to  either 
there  was  some  disagreement. 

The  supreme  court  of  Arizona  said: 
"Congress  had  in  mind,  at  the  time  of  the 
enact  moii t  of  the  law  of  1872.  that,  as  min- 
ing rights  then  stood,  A's  lode  might  legally 


cross  B's  lode  on  the  strike,  and  whether  on 
the  dip  or  not,  makes  no  difference;  and  | 
2336  was  designed  to  define  the  rights  of  A 
and  B  in  the  space  of  intersection.  Water- 
vole  Min.  Co.  v.  Leach,  33  Pac  418. 

The  supreme  court  of  California  held  in 
Wilhelm  v.  Bilveeter,  101  Cal.  358,  35  Pac. 
097,  that  the  provisions  of  the  section  could 
readily  be  construed  as  intending  to  protect 
the  rights  of  old  ledge  locations;  and,  speak- 
ing of  veins  intersecting  on  their  dip,  said: 
"Moreover,  there  is  strong  reason  for  think- 
ing that  such  an  intersection  was  the  very 
one  in  the  mind  of  Congress  when  it  passed 
§  2336;  for  in  that  section,  and  speaking  of 
the  same  subject,  it  says  that  'where  two  or 
more  veins  unite,  the  oldest  or  prior  loca- 
tion shall  take  the  vein  below  the  point  of 
union,'  and  if  the  other  kind  of  intersection 
[on  the  strike]  was  in  the  minds  of  the  leg- 
islators at  that  time  they  would  not  have 
used  the  word  'below;'  for  'below'  would  not 
apply  at  all  to  a  union  on  the  strike  of  two 
veins,  such  as  the  appellant's  rights  depend 
on  in  the  case  at  bar."  But  the  chief  justice 
of  the  state,  concurring  in  the  result,  ob- 
served : 

"I  think,  however,  that  too  much  is  con- 
ceded, both  in  the  opinion  of  the  court  and 
in  the  argument  of  counsel  for  respondent, 
in  assuming  that  the  provisions  of  §  2336 
cannot  be  applied  to  locations  made  since 
the  passage  of  the  mining  law  of  1872  on 
veins  which  intersect  upon  their  strike  with- 
out bringing  it  in  conflict  with  the  plain 
terms  of  §  2322.  This  wholly  unwarranted 
assumption  has  been  the  source  of  all  the*, 
trouble  and  difficulty  which  the  land  office^ 
and  some  of  the'state  courts  have  encount  * 
ered  in  their  attempts  to  construe  provisions 
of  a  statute  which  are  in  perfect  harmony, 
but  which  have  been  erroneously  supposed 
to  be  inconsistent." 

The  supreme  court  of  Colorado  concurred 
in  the  conclusions  of  the  courts  of  Arizona 
and  California,  and  expressed  its  own  view 
as  follows: 

"Our  conclusion  is  that  the  provisions  of 
§  2336  apply  to  locations  made  under  the  act 
of  1872,  as  well  as  before,  refer  to  the  inter- 
section or  crossing  of  veins  either  upon  their 
strike  or  dip:  that  the  space  of  intersection 
in  determining  the  ownership  of  ore  within 
such  space  means  either  intersection  of  veins 
or  conflicting  claims,  according  to  the  facts 
in  each  particular  case,  and  grants  a  right 
of  way  to  the  junior  claimant  for  the  con- 
venient working  of  his  mine  through  such 
space  upon  the  veins  (underneath  the  sur- 
face) which  he  owns  or  controls  outside  of 
that  space.  This  construction  renders  the 
two  sections  entirely  harmonious,  gives  ef- 
fect to  every  clause  and  part  of  each,  and  in 
so  far  as  §  2336  regulates  or  in  any  manner 
provides  for  rights  as  between  conflicting 
claims,  it  applies  only  to  intersections  con- 
sistent with  all  the  provisions  of  S  2322." 

See,  for  the  views  of  the  supreme  court  of 
Montana,  Pardee  v.  Hurray,  4  Mont  234,  2 
Pac.  16. 

2.  The  other  assignments  of  error  relate 
to  rights  claimed  by  plaintiff  in  error  by  the 
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location  of  the  tunnel  site,  and  present  the 
questions  whether  such  location  gave  to  the 
plaintiff  in  error  the  following  rights:  Of 
way  through  the  lode  claims  of  the  defend- 
ant in  error ;  of  possession  of  the  blind  veins 
out  by  the  tunnel  underneath  the  claims  of 
the  defendant  in  error. 

The  plaintiff  in  error  asserts  the  right  of 
way  for  its  tunnel  under  §  2323  by  implica- 
tion, and  from  that  implication,  and  the 
rule  it  contends  for  as  to  cross  veins,  de- 
duces its  right  to  all  of  the  blind  veins.  The 
contention  as  to  cross  veins  we  have  an- 
swered, and  the  deduction  as  to  blind  veins 
is  not  justified.  The  section  contemplates 
that  tunnels  may  be  run  for  the  develop- 
ment of  veins  or  lodes,  for  the  discovery  of 
mines,  gives  a  right  of  possession  of  such 
veins  or  lodes,  if  not  previously  known  to 
oo  exist,  and  makes  locations  on  the  surface  aft- 
§  er  the  commencement  of  the  tunnel  invalid. 
*  There  is  no  implication*of  a  displacement  of 
surface  locations  made  before  the  commence- 
ment of  the  tunnel.  Indeed,  there  is  a  neces- 
sary implication  of  their  preservation.  And 
there  can  be  no  implication  of  a  conflict  with 
the  rights  given  by  {  2322.  The  delusive- 
ness of  those  rights  we  have  declared.  The 
tunnel  can  only  be  run  in  subordination  to 
them.  How  else  can  §  2322  be  given  effect  T 
There  are  no  exceptions  to  its  language.  The 
locators  "of  any  mineral  veins,  lode,  or 
ledge"  are  given,  not  only  "an  exclusive 
right  of  possession  and  enjoyment''  of  all 
the  surface  included  within  the  lines  of  their 
locations,  but  "of  all  veins,  lode*,  and  ledge* 
throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface 
lines  extended  downward  vertically."  A 
locator  therefore  is  not  confined  to  the  vein 
upon  which  he  based  his  location  and  upon 
which  the  discovery  was  made.  "All  veins 
or  lodes  having  their  apices  within  the  plane 
of  the  surface  lines  extended  downward  are 
his,  and  possession  of  the  surface  is  posses- 
sion of  all  such  veins  or  lodes  within  the 
prescribed  limitations."  Barringer  4 
Adams,  Mines  &  Mining,  page  44. 

Under  the  old  law  the  miner  "located  the 
lode.  Under  the  new  [the  act  of  1872]  he 
must  locate  a  piece  of  land  containing  the 
top  or  apex  of  the  lode.  While  the  vein  is 
•till  the  principal  thing,  in  that  it  is  for 
the  sake  of  the  vein  that  the  location  is 
made,  the  location  must  be  of  a  piece  of 
land  including  the  top  or  apex  of  the  vein. 
If  he  makes  such  a  location,  containing  the 
top  or  apex  of  his  discovered  lode,  he  will 
be  entitled  to  all  other  lodes  having  their 
tops  or  apices  within  their  surface  bound- 
aries."   Lindsay,  Mines,  (71. 

And  this  court  said,  speaking  by  Mr.  Just- 
ice Brewer,  in  Campbell  v.  Ellet,  167  U.  S. 
110,  42  L.  ed.  101,  17  Sup.  Ct  Rep.  765: 

"But  the  patent  is  not  simply  a  grant  of 
the  vein,  for,  as  stated  in  the  section,  'a  pat- 
ent for  any  land  claimed  and  located  for 
valuable  deposits  may  be  obtained  in  the  fol- 
lowing manner/  It  must  also  be  noticed 
that  i  2322,  in  respect  to  locators,  gives 


them  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  within  the  lines 
of  their  locations,  and  all  veins,  lodes,  and 
ledges,  the  tops  or  apices  of  which  are  inside  » 
such  lines.    So  that  a  location  gives  to  the  2 
locator  something  more* than  the  right  to* 
the  vein  which  is  the  occasion  of  the  loca- 
tion."   See  also  Del  Monte  Min.  <£  Hill.  Co. 
v.  Last  Chance  Min.  A  Mill.  Co.  171  U.  S.  65, 
43  Li.  ed.  72,  18  Sup.  Ct.  Rep.  895. 

The  only  condition  is  that  the  veins  shall 
apex  within  the  surface  lines.  It  is  not  com- 
petent for  us  to  add  any  other  condition. 
Blind  veins  are  not  excepted,  and  we  cannot 
except  them.  They  are  included  in  the  de- 
scription "all  veins"  and  belong  to  the  sur- 
face location. 

3.  The  same  reasoning  disposes  of  the 
claim  of  plaintiff  in  error  to  the  right  of  way 
for  its  tunnel  through  the  ground  of  defend- 
ant in  error,  so  far  as  the  right  of  way  is 
based  on  the  statutes  of  the  United  States. 
So  far  as  it  is  based  on  the  statutes  of  Colo- 
rado it  is  disposed  of  by  their  interpreta- 
tion by  the  supreme  court  of  Colorado,  and, 
expressing  it,  the  court  said: 

"It  is  contended  by  counsel  for  appellant 
that,  under  |  2338,  Rev.  Stat  U.  S.  and  f 
3141,  Mills's  Anno.  Stat,  it  is  entitled  to 
such  right.  The  first  of  these  sections  pro- 
vides that  in  the  absence  of  necessary  legis- 
lation by  Congress  the  legislature  of  a  state 
may  provide  rules  for  working  mines  involv- 
ing easements,  drainage,  and  other  necessary 
means  to  their  complete  development,  and 
that  these  conditions  shall  be  fully  expressed 
in  the  patent.  The  section  of  Mills  referred 
to  provides  that  a  tunnel  claim  located  in 
accordance  with  its  provisions  shall  have  the 
right  of  way  through  lodes  which  may  lie  in 
its  course,  but  it  will  be  observed  that  this 
section  only  refers  to  tunnels  located  for  the 
purposes  of  discovery,  and  if  any  of  its  pro- 
visions are  still  in  force, — which  appears  to 
be  doubted  in  Ellet  v.  Campbell,  18  Colo. 
510,  33  Pac  521, — they  can  have  no  applica- 
tion to  the  case  at  bar,  because  the  section 
of  the  Revised  Statutes  only  provides  for 
easements  for  the  development  of  mines,  and 
the  section  of  Mills  relied  upon  does  not  at- 
tempt to  confer  any  such  rights,  but  is  lim- 
ited to  the  one  purpose  of  discovery.  In  this 
respect  it  has  been  clearly  superseded  by  the 
act  of  Congress,  so  that  if  appellant  is  en- 
titled to  the  right  claimed  it  must  attach  by 
virtue  of  some  provision  of  this  act." 

4.  An  assignment  of  error  is  based  upon 
an  offer  of  plaintiff  in  error  to  prove  that  at 
the  time  of  the  location  of  the  Ithaca  tunnel© 
Bite  no  ore  had  been  discovered  in  two  of  3 
the  patented*claims  of  the  defendant  in  or-* 
ror,  to  wit,  the  Monarch  and  the  Mammoth 
Pearl.   The  ruling  was  right.   The  patents 
were  proof  of  the  discovery  and  related  back 
to  the  date  of  the  locations  of  the  claims. 
The  patents  could  not  be  collaterally  at* 
tacked.    This  has  been  decided  so  often  that 

a  citation  of  cases  is  unnecessary. 
Judgment  affirmed. 
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OLAVEY,  Appt., 
«. 

UNITED  STATES. 

Officer* — inspectors  of  vessels — right  to  sal- 
ary. 

L  The  failure  of  a  special  Inspector  of  (team 
Teasels  to  give  a  bond  will  not  preclude  him 
from  recovering  compensation  for  bla  services 
as  such  officer,  when  he  has  been  duly  ap- 
pointed and  taken  the  oath  of  office  under 
the  act  of  Congress  of  August  7,  1882. 

S.  The  appointment  of  a  local  Inspector  of  the 
hulls  of  steam  vessels  by  the  Secretary  of  the 
Treasury  as  a  special  Inspector  of  foreign 
vessels,  under  the  act  of  Congress  of  August 
T,  1882,  which  fixes  the  compensation  of  such 
■pedal  Inspectors  at  $2,000  per  year,  entitles 
the  appointee  to  such  compensation  for  his 
services,  though  the  appointment  Is  made 
with  the  distinct  condition  that  he  Is  not  to 
receive  any  additional  compensation. 

[No.  236.] 

Argued  April  11,  12,  1901.   Decided  May 
27,  1901. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  dismissing  a  petition  for  salary 
of  a  special  inspector  of  foreign  steam  ves- 
sels. Reversed. 

Bee  same  case  below,  35  Ct.  CI.  242. 
The  facts  are  stated  in  the  opinion. 
Messrs.  R.  D.  Benedict  and  E.  8.  Uus- 
eey  for  appellant. 

Assistant  Attorney  General  Pradt  and 
Mr.  Felix  Brannigan  lor  appellee. 

*Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  May  22d,  1897,  to 
recover  from  the  United  States  the  sum  of  $6,. 
011.98,  which  amount  the  plaintiff  Glavey, 
who  was  formerly  a  local  inspector  of  vessels 
at  New  Orleans,  alleged  that  he  was  entitled 
to  receive  for  services  performed  by  him  as 
a  epecial  inspector  of  foreign  steam  vessels 
at  the  same  city,  at  the  rate  of  $2,000  per 
annum  from  May  25th,  1891,  to  May  27th, 
1894. 

The  court  of  claims  dismissed  the  petition. 
The  majority  of  that  court  were  of  opinion 
that  under  the  terms  of  his  appointment  the 
plaintiff  was  precluded  from  demanding 
compensation  for  any  services  performed  by 
him  as  special  inspector  of  foreign  steam  ves- 
sels. The  minority  were  of  opinion  that  the 
statute  having  fixed  the  salary  of  a  special 
inspector  of  foreign  steam  vessels,  it  was  be- 
yond the  power  of  the  Secretary,  in  whom 
was  vested  the  power  of  appointment,  to  pre- 
scribe as  a  condition  of  the  plaintiff's  ap- 
pointment that  he  should  serve  as  such  spe- 
cial Inspector  without  compensation  beyond 
that  received  by  him  as  a  local  inspector.  35 
Ct  CI.  242. 

By  $  4400  of  the  Revised  Statutes  of  the 
United  States,  title  "Regulation  of  Steam 
Vessels,"  as  the  revision  stood  prior  to  Au- 
gust 7th,  1882,  it  was  provided:  "All  steam 
Teasels  navigating  any  waters  of  the  United 
States  which  are  common  highways  of  com- 


merce, or  open  to  general  or  competitive  nav- 
igation, excepting  public  vessels  of  the 
United  States,  vessels  of  other  countries,  and 
boats  propelled  in  whole  or  in  part  by  steam 
for  navigating  canals,  shall  be  subject  to  the 
provisions  of  this  title." 

Section  4415  of  the  same  title  relates  to 
local  boards  of  inspectors  and  the  appoint- 
ment of  local  inspectors. 

Section  4400  was  amended  and  enlarged 
by  the  act  of  Congress  approved  August  7th,  £ 
1882,  chap.  441,  by  adding  at  the  end  of*that  • 
section  these  words:  "And  all  foreign  pri- 
vate steam  vessels  carrying  passengers  from 
any  port  of  the  United  States  to  any  other 
place  or  country  shall  be  subject  to  the  pro- 
visions of  §§  4417,  4418,  4421,  4422,  4423, 
4424,  4470,  4471,  4472,  4473,  4479,  4482, 
4488,  4489,  4496, 4497,  4499,  and  4500  of  this 
title,  and  shall  be  liable  to  visitation  and  in- 
spection by  the  proper  officer,  in  any  of  the 
ports  of  the  United  States,  respecting  any  of 
the  provisions  of  the  sections  aforesaid.'"  22 
Stat,  at  L.  340. 

By  that  act  it  was  further  provided  that 
for  the  purpose  of  carrying  into  effect  its 
provisions  "the  Secretary  of  the  Treasury 
shall  appoint  officers  to  be  designated  as  spe- 
cial inspectors  of  foreign  steam  vessels,  at  a 
salary  of  two  thousand  dollars  per  annum 
each,  and  there  shall  be  appointed  of  such 
officers  at  the  port  of  New  York,  six;  at  the 
port  of  Boston,  two;  at  the  port  of  Balti- 
more, two;  at  the  port  of  Philadelphia,  two; 
at  the  port  of  New  Orleans,  two;  and  at  the 
port  of  San  Francisco,  two,"  §  2 ;  that  "the 
special  inspectors  of  foreign  steam  vessels 
shall  perform  the  duties  of  their  office  and 
make  reports  thereof  to  the  Supervising  In- 
spector General  of  Steam  Vessels,  under 
such  regulations  as  shall  be  prescribed  by 
the  Secretary  of  the  Treasury,"  J  3;  that 
"each  special  inspector  of  foreign  steam  ves- 
sels shall  execute  a  proper  bond,  to  be  ap- 
proved by  the  Secretary  of  the  Treasury,  in 
such  form  and  upon  such  conditions  as  the 
Secretary  may  prescribe,  for  the  faithful 
performance  of  the  duties  of  his  office,"  {  4 ; 
that  "the  Secretary  of  the  Treasury  shall 
procure  for  the  several  inspectors  heretofore 
referred  to  such  instruments,  stationery, 
printing,  and  other  things  necessary,  includ- 
ing clerical  help,  where  he  shall  deem  the 
same  necessary  for  the  use  of  their  respec- 
tive offices,  as  may  be  required  therefor," 
8  5;  and  that  "the  salaries  of  the  special  in- 
spectors of  foreign  steam  vessels  and  clerks 
provided  for,  together  with  their  traveling 
and  other  expenses,  when  on  official  duty, 
and  all  instruments,  books,  blanks,  station- 
ery, furniture,  and  other  things  necessary  to 
carry  into  effect  the  provisions  of  this  act, 
shall  be  paid  for  by  the  Secretary  of  the 
Treasury,  out  of  any  moneys  in  the  Treas- 
ury not  otherwise  appropriated."  22  Stat. « 
at  L.  340,  chap.  441,  SO.  g 
•The  judgment  of  the  court  of  claims  was  • 
based  upon  a  finding  of  facts  which  is  here 
given  in  full : 

"I.  The  claimant,  a  citizen  of  the  United 
States,  residing  at  New  Orleans,  La.,  was, 
on  the  17th  day  of  April,  1891,  duly  ap- 
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pointed,  pursuant  to  Revised  Statutes,  i 
4416,  to  the  office  of  local  inapector  of  hulls 
of  steam  vessels,  for  the  district  of  New  Or- 
leans, La.,  and  on  April  21st,  1891,  he  ac- 
cepted said  appointment  and  duly  qualified 
by  taking  the  prescribed  oath  of  office  and 
by  forwarding  the  same  together  with  the 
official  bond  prescribed  by  law  therefor  to 
the  Treasury  Department.  He  then  and 
there  entered  upon  the  discharge  of  his  du- 
ties, and  continued  to  discharge  the  same 
until  May  27th,  1894.  During  the  claim- 
ant's incumbency  of  said  office  he  claimed 
each  month  the  salary  thereof  by  rendering 
his  accounts  therefor,  which  were  promptly 
paid  by  the  defendants. 

"II.  The  report  of  the  supervising  inspec- 
tor general  for  the  fiscal  year  ending  June 
30th,  1889,  recommended: 

"  'That  §§  2  to  0,  inclusive,  of  the  amend- 
ment to  §  4400,  Revised  Statutes,  which  pro- 
vides a  separate  set  of  officers  and  clerks  for 
the  inspection  of  foreign  steam  vessels,  be  re- 
pealed, the  reasons  for  the  creation  of  such 
offices  having  ceased  to  exist  upon  the  pass- 
age of  the  act  approved  June  19th,  1886, 
which  abolished  the  fees  formerly  collected 
from  domestic  steam  vessels  and  their  li- 
censed officers,  which  fees  were  permanently 
appropriated  previously  for  the  support  of 
the  domestic  inspection  service,  and  which 
could  not  legally  be  diverted  therefrom  for 
the  support  of  officers  and  clerks  inspecting 
foreign  steam  vessels,  from  whom  no  fees 
could  legally  be  collected  for  such  support. 
The  action  of  Congress  in  the  matter  of  cre- 
ating the  separate  offices  was  based  on  the 
reasons  given  in  the  following  extract  from 
the  special  report  of  the  supervising  inspec- 
tor general,  dated  January  21st,  1882: 
".  .  .  Authority  should  be  given  the  Sec- 
retary of  the  Treasury  to  appoint  these  spe- 
cial inspectors  and  to  pay  their  salaries, 
.  .  .  per  annum,  and  necessary  traveling 
expenses,  from  funds  appropriated  from 
moneys  in  the  Treasury  not  otherwise  appro- 
priated, as  it  would  seem  obviously  improper 
e  that  such  special  officers  should  be  paid  from 
g  the  appropriation  for  the  salaries  and  expen- 
•  ses  of*steaniboat  inspection  from  funds  col- 
lected by  a  tax  on  American  steamboat  own- 
ers and  the  licensed  officers  of  such  vessels." 
As  the  oBicors  and  clerks  of  both  services  are 
now  paid  from  funds  in  the  general  Treas- 
ury, the  advantage  of  uniting  the  two  serv- 
ices must  be  clearly  obvious,  both  as  to  pub- 
lic interests  and  economy  in  conducting  the 
service.  In  the  latter  respect  a  saving  can 
be  made  of  all  the  salaries  now  being  paid, 
except  at  the  port  of  New  York,  where  two 
of  the  officers  and  the  clerk  might  be  retained 
by  transfer  to  the  domestic  service,  dispens- 
ing with  the  services  of  the  other  two  now 
employed.  The  inspectors  at  San  Francisco, 
Boston,  Philadelphia,  Baltimore,  and  New 
Orleans  could  be  dispensed  with  altogether, 
thereby  saving  to  the  government  the  sum  of 
$14,000  annually,  the  total  of  salaries  now 
paid  those  officers.  The  additional  work  that 
would  fall  upon  the  domestic  service  by  such 
dispensation  would  be  as  follows:  At  New 
York,  138  steamers;  San  Francisco,  11;  Bos- 


ton, IS;  Portland,  Ms*  7;  Philadelphia,  8; 
Baltimore,  10;  Port  Huron,  3;  Marquette, 
11;  Buffalo,  8;  Oswego,  22;  Burlington,  Vt, 
3;  Detroit,  2,;  New  Orleans,  16.  Total 
steamers,  257.' 

"in.  By  the  finance  report  of  the  Secre- 
tary of  the  Treasury  to  the  Speaker  of  the 
House  of  Representatives,  first  session  Fifty- 
first  Congress  (1889),  it  was  recommended 
'that  all  laws  be  repealed  which  provide  a- 
separate  establishment  for  the  inspection  of 
foreign  steam  vessels,  and  that  the  inspec- 
tors of  domestic  steam  vessles  be  authorized 
and  required  to  perform  all  necessary  serv- 
ices in  connection  with  the  inspection  of  for- 
eign steamships.  The  offices  proposed  for 
abolition  are  virtually  sinecures,  and  until 
they  are  abolished  the  Executive  will  remain 
subjected  to  importunity  to  fill  them.  The 
services  of  three  of  these  officers  have  been 
dispensed  with.'  The  three  offices  disposed  of 
were  those  at  San  Francisco,  Cal.,  New  Or- 
leans, La.,  and  Philadelphia,  Pa. 

"IV.  While  the  claimant  was  holding  the 
office  aforesaid,  to  wit,  May  25th,  1891,  he 
received  from  the  Secretary  of  the  Treasury 
a  communication,  of  which  the  following  is 
a  true  copy,  viz. : 

"Treasury  Department, 

Office  of  the  Secretary, 
Washington,  D.  C,  May  15,  1891.  g 
Mr.  John  Glavey,  o 
New'Orleans,  La.  * 
Sir:— 

Under  the  provisions  of  an  act  of  Congress 
approved  August  7th,  1882,  entitled  'An  Act 
to  Amend  Section  4440  of  title  LII.  of  the 
Revised  Statutes  of  the  United  States,  Con- 
cerning the  Regulation  of  Steam  Vessels, 
you  are  hereby  appointed  to  serve  in  connec- 
tion with  your  appointment  as  local  inspec- 
tor of  hulls  of  steam  vessels,  as  a  special  in- 
spector of  foreign  steam  vessels,  without  ad- 
ditional compensation,  for  the  port  of  New 
Orleans,  Louisiana,  the  appointment  to 
take  effect  from  date  of  oath. 

Respectfully  yours, 
Charles  Foster,  Secretary." 

"V.  May  25th,  1891,  the  claimant  took  the 
oath  therein  referred  to,  which  was  in  the 
usual  form  of  an  oath  of  office,  and  trans- 
mitted the  same  to  the  Secretary  of  the 
Treasury  on  that  date.  He  was  not  required 
to,  and  did  not,  give  or  offer  to  give  the  bond 
prescribed  by  statute  for  the  office  of  special 
inspector  of  foreign  steam  vessels.  From 
the  time  of  taking  the  oath  aforesaid  until 
May  27th,  1894,  the  claimant  performed  the 
duties  of  a  special  inspector  of  foreign  steam 
vessels  at  said  port. 

"VI.  During  the  time  the  claimant  was 
performing  the  duties  of  special  inspector  of 
foreign  steam  vessels,  as  aforesaid,  he  made 
no  request  or  demand  upon  the  Secretary  of 
the  Treasury  or  any  other  officer  of  the  de- 
fendants, to  be  paid  the  salary  prescribed  by 
law  for  the  incumbent  of  the  office  of  special 
inspector  of  foreign  steam  vessels  at  said 
port,  nor  did  he  when  he  subscribed  the  oath 
as  aforesaid;  nor  did  he  at  any  time  there- 
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•iter  while  he  held  said  office  of  local  inspec- 
tor of  holla  of  (team  vessels,  for  which  he 
was  paid  as  aforesaid,  make  to  the  Secretary 
of  the  Treasury  or  to  any  other  officer  of  the 
government  any  protest  or  objection  what- 
ever to  the  performance  of  the  duties  of  spe- 
cial inspector  of  foreign  steam  vessels  in 
connection  with  his  appointment  as  local  in- 
spector of  hulls  of  steam  Teasels  at  said  port 
without  additional  compensation. 

"VII.  Prior  to  the  time  the  claimant 
ceased  to  perform  the  services  aforesaid  he 
received  from  the  acting  Secretary  of  the 
Treasury  a  communication  of  which  the  fol- 
lowing is  a  true  copy : 

"Treasury  Department, 

Office  of  the  Secretary, 
Washington,  D.  C, 
December  15,  1893. 
Mr.  John  Glavey,  Inspector  of  Hulls  of 
Steam  Vessels,  New  Orleans,  La. 
©Sir:— 

•  Department 'letter  of  the  7th  instant  re- 
questirg  you  to  tender  your  resignation  as 
inspector  of  hulls  of  steam  vessels  for  the 
tenth  district  is  hereby  revoked,  and  you  are 
requested  to  tender  your  resignation  as  in- 
spector of  hulls  of  steam  vessels  for  the  dis- 
trict of  New  Orleans,  La.,  also  as  special  in- 
spector of  foreign  steam  vessels  for  the  port 
of  New  Orleans,  La.,  to  take  effect  upon  the 
appointment  and  qualification  of  your  suc- 
cessor. Kespectfully  yours, 

W.  E.  Curtis,  Acting  Secretary." 

Thereafter  he  received  from  the  acting  Sec- 
retary another  communication,  of  which  the 
following  is  a  copy: 

"Treasury  Department, 

Office  of  the  Secretary, 
Washington,  D.  C, 

April  14,  1894. 
Mr.  John  Glavey,  Inspector  of  Hulls  of 

Steam  Vessels,  New  Orleans,  La. 
Sir:— 

Your  services  as  inspector  of  hulls  of 
steam  vessels  for  the  district  of  New  Or- 
leans, La.,  are  hereby  discontinued,  to  take 
effect  upon  the  appointment  and  qualifica- 
tion of  your  successor. 

Kespectfully  yours, 
S.  Wike,  Acting  Secretary." 

"And,  thereafter,  May  28th,  1894,  the 
claimant's  duly  appointed  and  qualified  suc- 
cessor as  local  inspector  of  hulls  of  steam 
vessels  entered  upon  the  discharge  of  the  du- 
ties of  said  office,  after  which  the  claimant 
ceased  to  perform  the  duties  of  said  office. 
The  claimant  performed  the  duties  of  said 
office  as  special  inspector  of  foreign  steam 
vessels  until  said  May  26th,  1894,  a  period 
of  three  years  and  two  days." 

The  learned  Assistant  Attorney  General 
admits  it  to  be  a  general  principle  that  when 
•n  oflice  with  a  fixed  salary  has  been  created 
by  statute,  and  a  person  duly  appointed  to  it 
has  qualified  and  entered  upon  the  discharge 
of  his  duties,  he  is  entitled  during  his  incum- 
bency to  be  paid  the  salary  prescribed  by 


statute.    He  insists,  however,  that  this 

principle  is  not  applicable  in  the  present 
case  because,  he  contends,  the  Secretary  of 
the  Treasury  did  not  mean,  by  his  letter  or 
communication  of  May  15th,  1891,  to  ap- 
point Glavey  to  the  office  of  special  inspec- 
tor of  foreign  steam  vessels  at  the  port  of 
New  Orleans. 

We  cannot  sustain  this  contention.  Sec- 
tion 4400  of  the  Revised  Statutes  was  so 
amended  by  the  act  of  August  7th,  1882,  as 
to  bring  foreign  steam  vessels  within  the 
provisions  of  certain  other  specified  sections ; 
and  by  the  same  act,  and  for  the  purpose  of  h 
carrying  itsprovisions  into  effect,  the  Secre-  * 
tary  of  the*Treasury  was  directed  to  appoint  * 
special  inspectors  of  foreign  steam  vessels  at 
designated  ports,  one  of  which  was  the  port 
of  New  Orleans.  In  viow  of  the  express 
words  of  the  act,  his  failure  or  refusal  to 
appoint  might  have  been  regarded  as  a  fail- 
ure or  refusal  to  discharge  a  duty  distinctly 
imposed  upon  him  by  statute.  And  that 
seems  to  have  been  the  view  of  that  officer, 
for  although  he  had  officially  declared  to 
Congress  that  the  office  of  special  inspector 
of  foreign  steam  vessels  was  virtually  a 
"sinecure,"  he  shows  by  his  communication 
of  May  lath,  1891,  that  he  regarded  the  act 
of  August  7  th,  1882,  as  mandatory,  and  that 
he  appointed  Glavey  in  obedience  to  its  pro- 
visions. As  he  bad  no  authority  to  appoint 
Glavey  except  in  virtue  of  that  act,  we  can- 
not assume  that  he  proceeded  or  intended  to 
proceed  outside  of  its  provisions.  We  must 
take  it  that  he  meant  just  what  he  plainly 
and  expressly  declared,  and  consequently 
that  he  intended,  in  virtue  of  the  authority 
given  by  the  act  of  1882,  to  appoint  Glavey 
to  the  oflice  of  special  inspector  of  foreign 
steam  vessles  at  New  Orleans. 

The  next  contention  of  the  government  is 
that  if  the  communication  of  May  15th, 
1891,  is  to  be  taken  as  showing  a  valid  ap- 
pointment to  the  office  in  question,  Glavey 
did  not  legally  qualify  as  special  inspector 
in  that  he  did  not  give  or  tender  the  bond 
prescribed  by  $  4  of  the  act  of  1882 ;  conse- 
quently, it  is  argued,  he  was  at  most  only 
an  officer  da  faoto. 

Is  it  true  that  the  execution  of  the  re- 
quired bond  was  necessary  in  order  that 
Glavey  could  lawfully  proceed  in  the  dis- 
charge of  the  duties  of  the  office  to  which  he 
was  appointed? 

Some  light  is  thrown  upon  this  question 
by  United  States  v.  Bradley,  10  Pet.  343, 
357,  304,  9  L.  cd.  448,  453,  457.  That  was 
an  action  upon  a  bond  of  one  who  acted  as 
paymaster  in  the  army.  The  act  under 
which  the  bond  was  taken  provided  that  "all 
officers  of  the  pay,  commissary,  and  quarter- 
master's department  shall,  previous  to  their 
entering  on  the  duties  of  their  respective  of- 
fices, give  good  and  sufficient  bonds  to  the 
United  States,  fully  to  account  for  all  mon- 
eys and  public  property  which  they  may  re- 
ceive, in  such  sura  as  the  Secretary  of  War 
shall  direct"  3  Stat,  at  L.  208,  chap.  69,  | 
6.  This  court,  speaking  by  Mr.  Justice « 
Story,  after  observing  that  the  proper  offl-  § 
cent  of  a  department  to  which  lhe«disburse-  * 
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ment  of  public  moneys  was  intrusted  could 
take  a  valid  bond  to  secure  the  government 
in  respect  of  such  moneys,  said:  "Before 
concluding  this  opinion,  it  may  be  proper  to 
take  notice  of  another  objection  raised  by 
the  third  plea,  and  pressed  at  the  argument. 
It  is  that  Hall  was  not  entitled  to  act  as 
paymaster  until  he  had  given  the  bond  re- 
quired by  the  act  of  1810,  in  the  form  there- 
in prescribed;  and  that,  not  having  given 
any  such  bond,  he  is  not  accountable  as  pay- 
master for  any  moneys  received  by  him  from 
the  government.  We  are  of  a  different 
opinion.  Ball's  appointment  as  paymaster 
was  complete  when  his  appointment  was 
duly  made  by  the  President  and  confirmed 
by  the  Senate.  The  giving  of  the  bond  was 
a  mere  ministerial  act  for  the  security  of  the 
government,  and  not  a  condition  precedent 
to  his  authority  to  act  as  paymaster.  Hav- 
ing received  the  public  moneys  as  paymaster, 
he  must  account  for  them  as  paymaster." 

The  doctrine  announced  in  that  case  was 
reaffirmed  in  United  States  v.  Linn,  IS  Pet. 
290,  313,  10  L.  ed.  742,  751,  which  was  an 
action  upon  a  writing  obligatory  given  by  a 
receiver  of  public  moneys  In  a  certain  land 
oiBce.  The  case  came  before  this  court  up- 
on questions  in  respect  of  which  the  judges 
of  the'  circuit  court  were  divided.  Those 
questions  were:  1.  Whether  the  obligation 
of  the  receiver  and  his  sureties,  being  with- 
out seal,  was  a  bond  within  the  act  of  Con- 
gress of  May  10th,  1800,  which  provided  that 
a  receiver  of  public  moneys  for  lands  of  the 
United  States  "shall,  before  he  enters  upon 
the  duties  of  his  office,  give  bond,  with  ap- 
proved security  ...  for  the  faithful 
discharge  of  his  trust"  2  Stat,  at  L.  73,  75, 
chap.  55,  S  6.  2.  Whether  such  an  instru- 
.nent  was  good  at  common  law.  The  court, 
•peaking  by  Mr.  Justice  Thompson,  and  re- 
ferring to  the  emoluments  which  the  receiver 
was  entitled  to  have,  said:  "These  emolu- 
ments were  the  considerations  allowed  him 
for  the  execution  of  the  duties  of  his  office ; 
and  his  appointment  and  commission  enti- 
tled him  to  receive  this  compensation,  wheth- 
er he  gave  any  security  or  not.  His  official 
rights  and  duties  attached  upon  his  appoint- 
ment. This  was  so  held  by  this  court  in  the 
ease  of  United  States  v.  Bradley,  10  Pet. 

*  304,  9  L.  ed.  456."  After  stating  what  had 
g  been  decided  in  that  case,  the  court  prooeed- 

•  ed:  '"According  to  this  doctrine,  which  is 
undoubtedly  sound,  Linn  was  a  receiver  da 
jure,  as  well  as  de  facto,  when  the  instru- 
ment in  question  was  given." 

In  United  States  v.  Le  Baron,  19  How.  73, 
78,  15  L.  ed.  525,  627,  the  question  was  as 
to  the  time  when  a  person  nominated  and 
confirmed  as  a  deputy  postmaster,  and  whose 
commission  was  put  into  the  hands  of  the 
Postmaster  General  for  delivery  to  the  ap- 
pointee, was  to  be  deemed  to  have  been  in- 
vested with  such  office.  This  court,  speak- 
ing by  Mr.  Justice  Curtis,  said:  "When  a 
person  has  been  nominated  to  an  office  by 
the  President,  confirmed  by  the  Senate,  and 
his  commission  has  been  signed  by  the  Presi- 
dent, and  the  seal  of  the  United  States  af- 
fixed thereto,  his  appointment  to  that  office 


is  complete.  Congress  may  provide,  as  ft 
has  done  in  this  case,  that  certain  acts  shall 
be  done  by  the  appointee  before  he  shall  en- 
ter on  the  possession  of  the  office  under  his 
appointment.  These  acts  then  become  con- 
ditions precedent  to  the  complete  investiture 
of  the  office;  but  they  are  to  be  performed 
by  the  appointee,  not  by  the  Executive;  all 
that  the  Executive  can  do  to  invest  the  per- 
son with  his  office  has  been  completed  when 
the  commission  has  been  signed  and  sealed; 
and  when  the  person  has  performed  the  re- 
quired conditions,  his  title  to  enter  on  the 
possession  of  the  office  is  also  complete." 

It  may  be  here  observed  that  the  above 
cases  are  stronger  than  the  present  case  in 
that  the  act  of  1882  contained  no  provision 
requiring  a  special  inspector  of  foreign  steam 
vessels  to  execute  a  bond  before  entering  on 
the  duties  of  his  office.  We  observe  also  that 
the  principles  announced  in  the  Bradley  and 
Linn  Cases  were  recognized  in  United 
States  v.  Eaton,  169  U.  S.  331,  42  L.  ed. 
767,  18  Sup.  Ct.  Rep.  374. 

In  view  of  the  former  decisions  of  this 
court,  it  cannot  be  held  that  the  execution 
by  Glavey  of  the  bond  required  by  the  act 
of  1882  was  a  condition  precedent  to  his 
right  to  exercise  the  functions  of  the  office 
to  which  he  was  appointed  by  the  Secretary 
of  the  Treasury.  Congress  did  not  so  direct. 
His  appointment  was  complete,  at  least, 
when  he  took  the  required  oath  and  trans- 
mitted evidence  of  that  fact  to  the  Secretary.,, 
After  taking  the  oath,  evidencing  thereby  3 
his  acceptance  of  the* appointment,  he  was? 
entitled  to  proceed  in  the  execution  of  the 
duties  of  his  office  and  became  liable  for  any 
failure  to  properly  discharge  them. 

It  remains  to  inquire  whether,  by  reason 
of  the  statement  in  the  Secretary's  letter  or 
communication  of  May  15th,  1891,  that  the 
appointment  in  question  was  "without  addi- 
tional compensation"  beyond  that  received 
by  the  appointee  as  local  inspector  of  hulls 
of  steam  vessles,  Glavey  was  estopped  to  de- 
mand tike  salary  fixed  by  the  act  of  1882  for 
special  inspectors  of  foreign  steam  vessels. 

In  United  States  v.  Symonds,  120  U.  8. 
46,  49,  30  L.  ed.  557,  558,  7  Sup.  Ct.  Rep. 
412,  the  question  was  whether  certain 
services  were  performed  "at  sea"  within  the 
meaning  of  i  1556  of  the  Revised  Statutes 
fixing  the  pay  of  lieutenants  in  the  navy 
when  at  sea,  or  when  on  shore  duty,  or  when 
on  leave  or  waiting  orders.  Symonds  claimed 
that  the  services  for  which  he  sued  were  per- 
formed "at  sea,"  and  that  he  was  entitled 
to  the  compensation  fixed  by  the  statute  for 
services  of  that  kind.  This  court  said:  "If 
the  regulations  of  1876  had  not  recognized 
services  'on  board  a  practice  ship  at  sea'  as 
sea  services,  the  argument  on  behalf  of  the 
government  would  imply  that  they  could  not 
be  regarded  by  the  courts,  or  by  the  proper 
accounting  officers,  as  sea  services;  in  other 
words,  that  the  Secretary  of  the  Navy  could 
fix,  by  order  and  conclusively,  what  was  and 
waa  not  sea  service.  But  Congress  certainly 
did  not  intend  to  confer  authority  upon  the 
Secretary  of  the  Navy  to  diminish  an  of- 
ficer's compensation,  as  established  by  law. 
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by  declaring  that  to  be  shore  service  which 
was  in  fact  sea  service,  or  to  in- 
crease his  compensation  by  declaring  that 
to  be  sea  service  which  was  in  fact 
shore  service.  The  authority  of  the  Secre- 
tary to  issue  orders,  regulations,  and  instruc- 
tions, with  the  approval  of  the  President, 
in  reference  to  matters  connected  with  the 
naval  establishment,  is  subject  to  the  con- 
dition necessarily  implied,  that  they  must  be 
consistent  with  the  statutes  which  have  been 
enacted  by  Congress  in  reference  to  the  nary. 
He  may,  with  the  approval  of  the  President, 
establish  regulations  in  execution  of  or  sup- 
s  plementary  to,  but  not  in  conflict  with,  the 
>  statutes  defining  his  powers,  or  conferring 
■  righto  upon  others.  The  contrary  has'never 
been  held  by  this  court.  What  we  now  say 
is  entirely  consistent  with  Gratiot  v.  United 
State*,  4  How.  80,  11  L.  ed.  884,  and  Ex 
parte  Reed,  100  U.  S.  13,  25  L.  ed.  538,  upon 
which  the  government  relies.  Referring  in 
the  first  case  to  certain  army  regulations, 
and  in  the  other  to  certain  navy  regulations, 
which  had  been  approved  by  Congress,  the 
court  observed  that  they  had  the  force  of  law. 
See  also  Smith  v.  Whitney,  116  U.  S.  181, 
29  L.  ed.  605,  6  Sup.  Ct  Rep.  570.  In  neither 
case,  however,  was  it  held  that  such  regula- 
tions, when  in  conflict  with  the  acts  of  Con- 

fress,  could  be  upheld.  If  the  services  of 
ymonds  were  in  the  meaning  of  the  statute 
performed  'at  sea,'  his  right  to  the  compensa- 
tion established  by  law  for  sea  service  is  as 
absolute  as  is  the  right  of  any  other  officer 
to  his  salary  as  established  by  law."  To 
the  same  effect  was  United  States  v.  Bar- 
nolle,  165  U.  S.  174,  179,  41  L.  ed.  675,  677, 
17  Sup.  Ct  Rep.  286. 

In  People  ex  rel.  Satterlee  v.  Board  of 
Police,  75  N.  Y.  38,  42,  the  question  was 
whether  the  compensation  of  a  police  surgeon 
was  that  fixed  by  statute  or  that  named  in 
a  resolution  of  a  board  of  police  under  which 
he  was  appointed.  He  accepted  the  appoint- 
ment and  performed  the  duties  of  the  office 
for  more  than  two  years,  drawing  only  the 
salary  fixed  by  the  resolution  and  which 
was  less  than  that  fixed  by  statute.  Tho 
court  of  appeals  of  New  York,  speaking  by 
Judge  Miller, — all  the  members  of  the  court 
who  voted  in  the  case  concurring, — said: 
"As  the  statute  gave  the  salary,  I  think  fix- 
ing the  amount  at  a  less  rate  by  resolution 
could  not  make  it  less  than  the  statute  de- 
clared. There  is  no  principle  upon  which 
an  individual  appointed  or  elected  to  an  of- 
ficial position  can  be  compelled  to  take  less 
than  the  salary  fixed  by  law.  The  acceptance 
and  discharge  of  the  duties  of  the  office  after 
appointment  is  not  a  waiver  of  the  statutory 
provision  fixing  the  salary  therefor,  and  does 
not  establish  a  binding  contract  to  perform 
the  duties  of  the  office  for  the  sum  named. 
The  law  does  not  recognize  the  principle  that 
a  board  of  officers  can  reduce  the  amount 
fixed  by  law  for  a  salaried  officer,  and  pro- 
cure officials  to  act  at  a  less  sum  than  the 
statute  provides,  or  that  such  official  can 
make  a  binding  contract  to  that  effect.  The 
doctrine  of  waiver  has  no  application  to  any 


such  case,  and  cannot  be  invoked  to  aid  the  s 
respondent"  § 
*  The  ruling  in  that  case  was  reaffirmed  in  • 
Eehn  v.  State,  93  N.  Y.  291,  294,  which  in- 
volved the  claim  of  a  fireman  whose  compen- 
sation had  been  reduced  by  his  superior  of- 
ficer below  that  fixed  by  law.  The  court, 
speaking  by  Judge  Rapallo,  reaffirmed  the 
principles  of  the  Satterlee  Case,  and  ap- 
proved the  decision  in  Ooldsborough  v. 
United  States,  Taney  Dec.  80,  88,  Fed.  Can. 
No.  5,519,  saying:  "The  present  case,  how- 
ever, is  stronger  than  either  of  those  cited. 
At  the  time  the  appellant  entered  into  the 
service  his  pay  was  fixed  by  law,  and  there 
is  no  evidence  that  he  ever  consented  to  a 
change.  It  was  reduced  by  the  superintend- 
ent and  for  a  portion  of  the  time  the  ap- 
pellant took  the  reduced  pay,  but  that  does 
not  estop  him  from  claiming  his  full  pay  if 
he  was  legally  entitled  to  it" 

In  the  Ooldsborough  Case  referred  to, 
Chief  Justice  Taney  said:  "Where  an  act 
of  Congress  declares  that  an  officer  of  the 
government  or  public  agent  shall  receive  a 
certain  compensation  for  his  services,  which 
is  specified  in  the  law,  undoubtedly  that  com- 
pensation can  neither  be  enlarged  nor  dimin- 
ished by  any  regulation  or  order  of  the 
President  or  of  a  department,  unless  the 
power  to  do  so  is  given  by  act  of 
Congress." 

In  Adams  v.  United  States,  20  Ct.  CI.  115, 
which  involved  the  compensation  due  to  one 
who  had  performed  the  duties  of  an  inspector 
and  also  of  deputy  collector  of  customs,  the 
court  said:  "The  law  creates  the  office, 
prescribes  its  duties,  and  fixes  the  compensa- 
tion. The  selection  of  the  officer  is  left  to 
the  collector  and  Secretary.  The  appointing 
power  has  no  control,  beyond  the  limits  of 
the  statute,  over  the  compensation,  either  to 
increase  or  diminish  it"  In  the  same  case 
it  was  also  said:  "Monthly  vouchers  were 
drawn  up,  reciting  the  number  of  days  the 
claimant  was  employed  during  the  month 
and  the  amount  of  compensation  allowed  by 
the  collector  and  Secretary,  ending  with  a 
receipt  'in  full  for  compensation  for  the 
period  above  stated,'  which  the  claimant 
signed.  We  do  not  think  he  thereby  relin- 
quished his  right  to  claim  the  further  com- 
pensation allowed  by  law.  If  the  appointing 
officer  has  no  power  to  change  the  compen- 
sation of  an  inspector,  certainly  the  paying  x 
officer  has  not  He  had  no  right  to  exact  § 
such  a  receipt  and  the'elairaant  lost  nothing* 
by  signing  it  Fisher's  Case,  16  Ct.  CI. 
323 ;  United  States  v.  Bostvnck,  94  U.  S.  53, 
24  L.  ed.  65." 

We  are  of  opinion  that  as  the  act  of  1882 
created  a  distinct  separate  office — special  in- 
spector of  foreign  steam  vessels — with  a 
fixed  annual  salary  for  the  incumbent,  .to  be 
paid  by  the  Secretary  of  the  Treasury  out 
of  any  moneys  in  the  Treasury  not  other- 
wise appropriated  ;  as  the  plaintiff  was  leg- 
ally appointed  by  the  Secretary  a  special  in- 
spector under  and  by  virtue  alone  of  that  act; 
and  as  he  entered  upon  the  discharge  of  the 
duties  appertaining  to  that  position,  ha 
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entitled  to  demand  the  salary  attached  by 
Congress  to  the  office  in  question. 

It  is  said  that  the  Secretary,  before  ap- 
pointing the  plaintiff,  had  reached  the  con- 
clusion that  the  office  of  special  inspector  of 
foreign  steam  vessels  was  unnecessary,  and 
that  all  laws  providing  a  separate  establish- 
ment for  the  inspection  of  foreign  steam 
vessels  should  be  repealed.  Such  undoubt- 
edly was  the  opinion  expressed  by  the  Sec- 
retary in  his  report  to  the  Speaker  of  the 
House  of  Kepresentatives  at  the  first  session, 
1889,  of  the  Forty-first  Congress.  But  Con- 
gress did  not  immediately  heed  his  recom- 
mendation on  that  subject,  and  there  was  no 
repeal  of  the  act  of  1882  until  the  passage 
of  the  statute  of  March  let,  1805  (28  Stat, 
at  L.  601),  chap.  146,  §  1 ) .  During  the  entire 
terra  of  his  service  as  special  inspector  the 
act  of  1SS2  was  in  force.  If  the  Secretary, 
having  become  convinced  that  the  special  in- 
spectors of  foreign  steam  vessels  were  not 
needed  and  the  public  interests  did  not  re- 
quire the  appointment  of  such  officers,  could 
properly,  for  such  reasons,  have  withheld 
any  action  under  the  statute  of  1882  until 
he  again  communicated  his  views  to  Con- 
gress, it  does  not  follow  that  he  could  make 
an  appointment  under  that  statute  condi- 
tioned that  the  appointee  should  accept  a 
less  salary  than  Congress  prescribed.  Wheth- 
er a  local  inspector  should  be  required  to  in- 

rct  foreign  steam  vessels  without  addition- 
compensation,  or  whether  the  visitation  and 
inspection  of  surh  vessels  should  be  done  by 
an  officer  acting  under  an  appointment  for 
that  particular  purpose,  was  a  matter  for  the 
determination  of  Congress.  The  purpose  of 
Congress,  as  indicated  by  the  act  of  1882, 
5  was  to  compensate  the  services  of  a  special 
>  Inspector  of  foreign  steam  vessels  by  an  an- 
'  nual  salary  *of  a  specified  amount  It  was 
not  competent  for  the  Secretary  of  the 
Treasury,  having  the  power  of  appointment, 
to  defeat  that  purpose  by  what  was,  in  ef- 
fect, a  bargain  or  agreement  between  him  and 
hit>  appointee  that  the  latter  should  not  de- 
mand the  compensation  fixed  by  statute. 
Judge  Lacombe,  speaking  for  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York  in  Miller  v.  United 
Slates,  103  Fed.  413,  415,  well  said:  "Any 
bargain  whereby,  in  advance  of  his  appoint- 
ment to  an  office  with  a  salary  fixed  by  legis- 
lative authority,  the  appointee  attempts  to 
agree  with  the  individual  making  the  ap- 
pointment that  he  will  waive  all  salary  or  ac- 
cept something  less  than  the  statutory  sum, 
is  contrary  to  publio  policy,  and  should  not 
be  tolerated  by  the  courts.  It  is  to  be  as- 
sumed that  Congress  fixes  the  salary  with 
due  regard  to  the  work  to  be  performed,  and 
the  grade  of  man  that  such  salary  may  se- 
cure. It  would  lead  to  the  grossest  abuses 
if  a  candidate  and  the  executive  officer  who 
selects  him  may  combine  together  so  as  en- 
tirely to  exclude  from  consideration  the 
whole  class  of  men  who  are  willing  to  take 
the  office  on  the  salary  Congress  has  fixed, 
but  will  not  come  for  less.  And,  if  public 
policy  prohibit  such  a  bargain  in  advance, 
it  would  seem  that  a  court  should  be  astute 


not  to  give  effect  to  such  illegal  contract  by 
indirection,  as  by  spelling  out  a  waiver  or 
estoppel."  If  it  were  held  otherwise,  the  re- 
sult would  be  that  the  heads  of  executive 
departments  could  provide,  in  respect  of  alt 
offices  with  fixed  salaries  attached  and  which 
they  could  fill  by  appointments,  that  the  in- 
cumbents should  not  have  the  compensation 
established  by  Congress,  but  should  perform 
the  service  connected  with  their  respective 
positions  for  such  compensation  as  the  head 
of  a  department,  under  all  the  circumstances, 
deemed  to  be  fair  and  adequate.  In  this  way 
the  subject  of  salaries  for  public  officers 
would  be  under  the  control  of  the  executive  de- 
partment of  the  government.  Public  policy 
forbids  the  recognition  of  any  such  power  as 
belonging  to  the  head  of  an  executive  depart- 
ment. The  distribution  of  officers  upon  such 
a  basis  suggests  evils  in  the  administration 
of  public  affairs  which  it  cannot  be  supposed 
Congress  intended  to  produce  by  its  legisla-  3 
tion.  Congress  may  control  the  whole  sub-  3 
iect  of'salariea  for  public  officers;  and  when* 
it  declared  that  for  the  purpose  of  carrying 
into  effect  the  provisions  of  the  act  of  1882 
the  Secretary  of  the  Treasury  "shall  appoint 
officers  to  be  designated  as  special  inspectors 
of  foreign  steam  vessels,  at  a  salary  of  two 
thousaiid  dollars  per  annum  each,"  it  was 
not  for  the  Secretary  to  make  the  required 
appointments  under  a  stipulation  with  the 
appointee  that  he  would  take  any  less  salary 
than  that  prescribed  by  Congress.  The  stipu- 
lation that  Glavey,  who  was  local  inspector, 
should  exercise  the  functions  of  his  office  of 
special  inspector  of  foreign  steam  vessels 
"without  additional  compensation"  was  in- 
valid under  the  statute  prescribing  the  sal- 
ary he  should  receive,  was  against  public 

rolicy,  and  imposed  no  legal  obligation  upon 
im.  And  the  mere  failure  of  the  appointee 
to  demand  his  salary  as  such  officer  until 
after  he  had  ceased  to  be  local  inspector,  was 
not  in  law  a  waiver  of  his  right  to  the  com- 
pensation fixed  by  the  statute. 

The  judgment  of  the  Court  of  Claims  is 
reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 
Reversed. 

The  Chief  Justice,  Mr.  Justice  Brows, 
Mr.  Justice  Peokham,  and  Mr.  Justice 
McKenna,  dissented. 


(Ill  TJ.  8.  610) 
DISTRICT  OF  COLUMBIA,  Appt, 

STEPHEN  TALTY. 

Pleading — amending  petition  in  lieu  of  one 
lost — letter  as  report  of  referee. 

1.  An  amended  petition  based  upon  a  certata 
contract  and  Its  extensions  may  be  Sled,  la- 
stead  of  attempting  to  file  a  substitute  for  the 
original  petition,  where  the  original,  which 
with  all  the  records  In  the  case  has  been  lost, 
was  based  on  that  contract  and  Its  extensions, 
with  others  In  addition. 

X.  A  letter  written  by  a  referee  la  an  actJea 
on  a  claim  against  the  District  of  Colombia 
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to  aa  assistant  attorney  In  the  Department  of 
J nst Ice  cannot  be  received  In  evidence  as  a 
referee's  report  on  the  case,  when  the  letter 
was  written  by  him  in  pursuance  of  his  em- 
ployment by  the  Attorney  General  of  the 
United  States,  and  not  as  referee. 

[No.  238.] 

Argued  April  It,  IS,  1901.    Decided  May 
tl,  1901. 

APPEAL  from  a  decision  of  the  Court  of 
Claim*  in  favor  of  a  claimant  against 
the  District  of  Columbia.  Affirmed. 
The  facts  are  stated  in  the  opinion, 
Messrs.  Robert  A.  Howard  and  Assist- 
ant Attorney  General  Pradt  for  appellant. 
Mr.  V.  B.  Edwards  for  appellee. 

Mr.  Justice  MeKenna,  delivered  the 
opinion  of  the  court: 

This  action  was  brought  in  the  court  of 
claims  under  the  act  of  Congress  approved 
June  16,1880  (21  Stat  at  L.  284,  chap.  243), 
entitled  "An  Act  to  Provide  for  the  Settle- 
ment of  All  Outstanding  Claims  against  the 
District  of  Columbia  and  Conferring  Juris- 
diction on  the  Court  of  Claims  to  Hear  the 
Same,  and  for  Other  Purposes." 

The  purpose  of  the  action  was  to  recover 
compensation  for  work  done  and  materials 
„  furnished  under  certain  contracts  entered 
"into  between  the  District  of  Columbia  and 
•  appellee.  The 'court  found  that  there  was 
due  appellee,  on  March  18,  1870,  the  sum 
of  $4,180.44,  and  entered  judgment  for  that 
amount  on  February  20,  1890,  from  which 
judgment  the  District  took  this  appeal. 

The  original  petition  was  filed  on  De- 
cember 15,  1880,  issue  was  joined,  and  the 
ease  referred  to  a  referee.  Two  reports  were 
made  by  him,  but  no  trial  was  had  thereon. 
On  the  22d  of  June,  1897,  on  motion  of 
claimant  (appellee),  the  District  consenting, 
the  case  was  referred  to  Frank  W.  Hackett, 
Esq.,  to  take  and  state  the  account  between 
the  parties.  On  the  28th  of  July,  1897,  the 
claimant,  by  leave  of  the  court,  filed  an 
amended  petition,  in  which  he  alleged  that 
he  entered  into  a  contract  with  the  board 
of  public  works  of  the  District  on  the  7th 
of  August,  1873,  numbered  826,  for  the  im- 
provement of  certain  streets,  and  for  which 
he  was  to  receive  the  prices  established  and 
paid  by  the  board  for  work  of  similar  char- 
acter. The  contract  was  extended,  respec- 
tively, on  the  17th  of  September,  1876,  and 
the  3d  of  December,  187S,  to  embrace  work 
on  other  streets.  The  contract  and  the  ex- 
tensions filed  by  the  commissioners  were  re- 
ferred to.  It  was  alleged  that  the  work  was 
done  to  the  satisfaction  of  the  District,  and 
was  duly  measured  and  certified  to  by  the  en- 
gineers of  the  District,  and  that  the  work 
done  amounted  to  the  sum  of  $40,323.64; 
amount  paid  thereon,  $40,033.91 ;  leaving  due 
and  payable  January  16,  1876,  the  sum  of 
$289.63.  The  measurements  returned  by  the 
commissioners  of  the  District  were  referred  to. 

It  was  also  alleged  as  follows: 

"That  under  the  provisions  of  the  new  con- 
tracts, called  extensions,  the  claimant  per- 
formed a  large  amount  of  work  on  K  street, 
between  Third  and  Seventh  northeast,  which 
21  S.  0— 67. 


was  duly  accepted  by  the  District  of  Colum- 
bia, and  certified  measurements  issued  at  the 
written  contract  rates,  one  measurement  for 
$10,504.00,  which  was  audited  by  the  board 
of  audit,  and  one  measurement  for  $2,570.30. 
This  last  measurement  was  not  audited  by 
tbe  board  of  audit,  not  having  reached  said 
board  of  audit  prior  to  the  abolition  of  said 
board  and  the  said  measurements,  amounting 
to  the  sum  of  $13,074.90,  remain  due  and  un-es 
paid,  less  the  sum  of  $9,184.45  paid  on  ac-JS 
count  thereof  in'partial  measurements,  Ieav-* 
ing  a  balance  due  on  tbe  work  done  under 
the  extension  of  said  contract  the  sum  of 
$3,890.45,  due  and  payable  March  18,  1876. 

"(See  measurement  of  March  18,  1876. 
Returned  by  commissioners  of  the  District 
of  Columbia.) 

"The  claimant  therefore  demands  judg- 
ment against  the  District  of  Columbia  in  the 
sum  of  four  thousand  one  hundred  and 
eighty  dollars  and  eight  cents  ($4,180.08) 
as  a  debt  against  the  District  of  Columbia, 
due  and  payable  as  follows:  $280.63,  Jan- 
uary IS,  1876,  and  $3,890.45,  March  18,  1876, 
and  such  other  sums  as  your  petitioner  shall 
prove  to  be  due  to  him  from  the  District  of 
Columbia,  but  which  your  petitioner  cannot 
at  present  specifically  state,  for  want  of 
records  not  in  his  possession." 

There  are  a  number  of  assignments  of 
error,  but,  to  quote  counsel  for  the  District— 

"The  errors  insisted  upon  by  the  defend- 
ant, the  District  of  Columbia,  all  arise  from, 
and  may  be  said  to  be  included  in,  the  failure 
to  try  the  case  originally  brought,  and  the 
impossibility,  on  account  of  the  loss  and  de- 
struction of  all  the  records  in  the  case,  to 
state  an  account  between  the  claimant  and 
the  District" 

It  is  therefore  also  insisted  by  the  District 
that  claimant  (appellee)  "should  have  en- 
deavored to  substitute  a  petition  for  tbe  one 
lost"  end  he  not  having  done  so,  no  trial 
could  have  been  had.  It  was  on  this  assump- 
tion that  the  District  requested  the  court 
to  find  (and  error  is  now  assigned  because 
the  court  did  not  find)  that  the  original 
petition  was  based  on  other  contracts  than 
contract  No.  826  and  its  extensions ;  that  the 
case  was  referred  to  Daniel  Donovan,  who 
made  two  reports,  and  that  all  of  the  papers, 
including  the  original  petition,  contracts 
(except  contract  No.  826  and  the  two  ex- 
tensions thereof),  vouchers,  and  report  of 
referee  have  been  lost;  that  Donovan  died 
without  making  a  report  under  the  second 
reference,  and  that  after  the  reference  to 
Hackett  the  petition  was  amended  by  leave 
of  the  court;  that  Donovan  reported  certain 
excess  of  payments  amounting  to  $1,377.03 
under  contract  No.  826,  and  was  made  by 
allowing  for  work  at  "board  rates,"  instead  H 
of  contract  rates;  that  the  greater  part  ofg 
the  settlement  made*under  contract  No.  828, • 
and  all  settlements  under  the  extensions  of 
the  contract,  were  made  at  "board  rates." 

It  was  not  error  in  the  court  to  try  the 
case  on  the  amended  petition.  It  was  filed 
without  objection  being  made,  but  it  would 
have  been  no  error  even  if  objection  had  been 
made.  It  finally  rested  the  right  of  recovery 
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non  contract  No.  828  and  its  extension. 
Tut  contract  and  its  extensions  were  relied 
en  in  the  original  petition.  There  was,  there- 
fore, only  a  limitation  of  the  action,  not  a 
change  of  it.  If  the  District  had  any  rights 
or  defenses  on  account  of  the  other  con- 
tracts, such  rights  and  defenses  could  have 
been  set  up  or  established  by  evidence.  We 
•aid  in  United  States  v.  Burns,  12  Wall. 
240-254,  20  L.  ed.  388-300,  that  "the  court 
of  claims,  in  deciding  upon  the  rights  of 
claimants,  is  not  bound  by  any  special  rules 
of  pleading." 

The  District  further  contends  that  the 
proof  of  the  claimant  was  defective,  and  did 
not  justify  the  report  of  the  referee  and  the 
judgment  of  the  court  upon  it;  and  also  con- 
tends that  what  is  claimed  to  be  a  report  of 
Donovan  should  have  been  received  as  evi- 
dence. Its  rejection  was  certainly  not  error. 
Treating  it  as  a  report,  it  was  not  acted  on 
in  any  way;  besides,  it  was  in  no  sense  a 
report.  It  is  claimed  to  be,  it  is  true,  but 
it  was  found  in  a  letter  written  by  Donovan, 
in  pursuance  of  his  employment  at  $10  per 
day,  by  the  Attorney  General  of  the  United 
States,  to  Mr.  Branmgan,  one  of  the  assist- 
ant attorneys  of  the  Department  of  Justice. 
In  other  words,  what  is  claimed  to  have  been 
found  out  and  reported  by  Donovan,  as  at- 
torney against  the  claim,  is  urged  as  evi- 
dence against  the  claim.  The  paper  is  as 
follows: 

"Washington,  D.  C,  June  26,  1801. 
Felix  Brannigan,  Esq.,  Assistant  Attorney, 
Department  of  Justice. 
Sir:  In  compliance  with  your  request  and 
verbal  instructions,  and  under  my  appoint- 
ment by  the  Attorney  General  of  the  United 
States  of  November  11,  1800, 1  have  made  a 
careful,  thorough,  and  searching  investiga- 
tion of  all  records,  vouchers,  and  other  pa- 
«pers  pertaining  to  every  of  the  cases  relat- 
glng  to  the  District  of  Columbia  now  pending 
•  in  the  United  States 'court  of  claims  under 
the  act  of  June  18,  1880,  and  beg  to  submit 
the  following  report  as  the  result  of  suoh  re- 
search: 

Stephen  Talty  jKo 

The  District  of  Columbia/     1Ut  (P*  *•>• 

This  case  involved  the  examination  and 
stating  of  accounts  under  seven  separate  and 
distinct  contracts.  It  was  referred  to  me  as 
referee  by  the  court  of  claims,  and  was  re- 
ported under  a  role  of  said  court,  heretofore 
referred  to  in  Murray's  case  No.  00. 
Said  report  shows  that  claimant 
is  entitled  to  recover  from  the 
defendant  under  his  several  con- 
tracts the  sum  of  $  1,814  19 

It  further  shows  that  claimant 
is  indebted  to  defendant,  by  rea- 
son of  overpayment  by  the 
board  of  audit,  in  the  amount  of     080  71 


Thus  leaving  a 
claimant.  .... 


due 


$825  08 


Attached  to  said  report  and  forming  part 

thereof  is  the  following  set-off: 
File  No.  22.  61.5  square  yards  of 
cobblestone  pavement  relaid,  al- 
lowed at  37  cents  per  yard  in 
lieu  of  30  cents  per  yard  in 
rate.   Excess,  7  cents  per  yard 

on  61.5  yards   $4  30 

8,237.98  cubic  yards  grading,  al- 
lowed at  40  cents  per  yard  in 
lieu  of  30  cents,  the  contract 
rate.  Excess,  10  cents  per  yard 

on  8,23798  yards    823  70 

784.20  cubic  yards  rock  excava- 
tion, allowed  at  $1  per  yard  in 
lieu  of  30  cents  per  yard,  the 
contract  rate.  Excess,  70  cents 
per  yard  on  784.20  yards   548  04 


Total   $1,377  OS 

A  more  thorough  and  exhaustive  exam- 
ination of  the  records  which  constitute  my 
former  report  in  this  case  convinces 
me  that  the  counterclaim  therein  re- 
ported is  both  erroneous  and  unjust, 
for  the  reason  that  M  street  northwest, 
wherein  the  alleged  excessive  allowances^ 
were  made  claimant,  was  in  fact,  at  the  time* 
'he  did  the  work,  an  old  graveled  street,  and* 
also  that  rock  was  encountered  in  part  of 
it  It  also  appears  that  nearly  the  whole 
of  the  work  was  done  under  the  Commis- 
sioners of  the  District  of  Columbia,  and 
that  the  prices  certified  by  the  engineer  and 
paid  Talty  were  what  are  commonly  known 
as  'board  rates/  and  that  said  allowances 
were  not  made  under  any  mistake  of  fact, 
but  that  they  were  the  prices  universally 
paid  to  other  contractors  doing  similar  work 
at  the  time. 

I  am  therefore  of  the  opinion  that  my 
former  report  should  be  amended  by  strik- 
ing out  the  set-off  therein  stated,  and  find- 
ing a  balance  due  Talty  of  $825.08,  with  in- 
terest from  March  1,  1876.  All  of  which  is 
respectfully  submitted. 

(Signed)       Dan  Donovan. 
Correct  copy.  A.  McKenzie, 

Acting  Auditor,  District  of  Columbia." 

The  objections  to  the  reports  of  the 
referee  are  untenable.  It  is  impossible, 
however,  to  quote  the  reports  without  un- 
duly extending  this  opinion.  It  is  enough  to 
say  they  were  stated  to  have  been  founded 
upon  depositions  of  witnesses  and  "original 
sheets  of  measurements  taken  from  the 
field  book  of  the  engineer  measuring  the 
work."  They  exhibited  the  measurements 
and  the  quantity  of  material  in  tabulated 
form.  Other  papers  were  used  and  figures 
taken  from  original  books  in  the  possession 
of  the  District.  The  referee  reported  % 

"It  was  agreed  at  the  hearing  that  the 
papers  heretofore  filed  in  this  case  have  dis- 
appeared. Search  in  the  office  of  tin  at- 
torney for  the  District,  and  at  the  house 
of  Mr.  Donovan,  former  referee,  has  failed 
to  discover  anything  of  these  papers.  It  is 
not  charged  that  their  disappearance  is  due 
to  any  fault  of  the  claimant. 

"In  these  circumstances  the  referee  is  sat- 
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isfied  to  rely  upon  the  memoranda  in  the 
sheets  just  referred  to." 

The  report  also  set  out  contract  No.  828 
and  its  extension,  and  an  itemized  account 
of  the  work  done  and  materials  furnished, 
certified  by  the  assistant  engineer  of  the 
District 

e  It  is  not  necessary  to  set  out  at  length 
gthe  objections  to  the  report  and  those  to  the 
•  rulings  of  the  court  in  refusing  certain'flnd- 
ings.  We  have  examined  and  considered 
them  and  are  of  the  opinion  that  there  was 
no  error  in  the  rulings  of  the  court,  and  the 
judgment  it  affirmed. 


(182  U.  8.  516)   

ANDREW  H.  RUSSELL  and  William  R. 
Livermore,  Appte., 
v. 

UNITED  STATES. 

Claim* — jurisdiction — implied  contract  to 
pay  for  infringement  of  patent. 

An  Implied  contract  to  pay  a  patentee  for  an 
Infringement  of  his  patent  by  the  United 
States,  on  which  a  claim  can  be  brought  with- 
in the  Jurisdiction  of  tbe  court  of  claims,  does 
not  arise  from  the  fact  that  be  presented 
his  claim  of  Infringement  by  a  gun  adopted 
by  the  War  Department,  not  only  to  the  Chief 
of  Ordnance,  who  replied  that  the  Ordnance 
Department  could  not  determine  the  matter, 
and  denied  him  a  hearing  on  the  subject,  but 
also  to  the  Commissioner  of  Patents,  who  re- 
plied that  the  courts  only  could  determine 
questions  of  Infringement,  and  that  the  gov- 
ernment took  a  bond  of  Indemnity  from  the 
owner  of  the  Infringing  gun. 


[No.  242.] 


Argued  April  16,  1901. 

1901. 


Decided  May  27, 


APPEAL  from  a  judgment  of  the  Court  of 
Claims  sustaining  a  demurrer  to  a  peti- 
tion on  an  implied  contract  to  pay  for  in- 
fringement of  a  patent  Affirmed. 

Statement  by  Mr.  Justice  KeKeaaai 
This  is  an  action  for  $100,000,  brought 
In  the  court  of  claims  by  the  appellants, 
upon  an  implied  contract  asserted  to  have 
•risen  from  the  use  by  the  United  States 
of  Krag-Jorgensen  rifles,  which  rifles  con- 
tained, it  is  claimed,  certain  features,  which 
were  the  invention  of  Russell,  one  of  the  ap- 
pellants. The  United  States  demurred  to 
the  petition,  and  the  demurrer  was  sus- 
tained. 

The  facts  as  presented  by  the  petition  are 
as  follows:  That  on  or  about  August  3, 
1880,  letters  patent  No.  230,823,  for  certain 
new  and  useful  improvements  in  firearms, 
were  granted  to  Russell,  and  that  he  and 
Livermore  are  now  the  owners  of  such  inven- 
tion. 

That  pursuant  to  an  advertisment  by  a 
board  of  officers  convened  under  the  act  of 
Congress,  approved  February  4,  1881,  to 
select  a  magazine  rifle  for  the  service  of  the 
United  States,  Russell  submitted  to 


ON* 

board  an  operative  magazine  rifle* made  in* 
accordance  with  his  letters  patent  and  on 
or  about  December  16,  1890,  submitted  to 
another  board  of  officers,  convened  for  like 
purpose,  the  same  rifle.  The  officers  made 
reports  on  the  rifle,  which  reports,  it  is  al- 
leged, may  be  found  in  certain  congressional 
documents  designated  by  number  and  of  the 
session  of  Congress  of  whose  records  they 
constitute  a  part 

On  the  16th  of  September,  1892,  a  second 
board  recommended  the  adoption  of  the 
magazine  rifle  presented  to  it  by  the  Erag- 
Jorgensen  Gevaerkompagni  of  Christiania, 
Norway,  and  the  rifle  was  provisionally 
adopted  by  the  War  Department  for  the  use 
of  the  United  States  Army.  The  rifle  is 
termed  in  the  petition  "army  rifle." 

The  petition  recites  a  correspondence  be- 
tween Russell  and  the  Chief  of  Ordnance  of 
the  United  States  Array  giving  its  sub- 
stance, which  may  be  omitted,  as  the  letters 
are  hereafter  set  out  in  full. 

It  is  also  alleged  that  on  June  7,  1898, 
the  Krag-Jorgensen  Gevaerkompagni  and 
the  United  States,  represented  by  Brigadier 
General  D.  W.  Flagler,  United  States  Army, 
Chief  of  Ordnance,  under  the  direction  and 
by  the  authority  of  the  Secretary  of  War, 
entered  into  a  contract  whereby  that  com- 
pany granted  to  the  United  States  the  right 
to  manufacture  an  unlimited  number  of  said 
"army  rifles.''  As  much  of  the  contract  as 
we  consider  important  is  hereinafter  set  out 

That  the  United  States  did  proceed  to 
manufacture  said  "army  rifles,"  and  intro- 
duce them  for  use  in  the  United  States 
Army,  and  since  January  1,  1894,  com- 
menced to  account  and  has  ever  since  ac- 
counted, to  the  Erag-Jorgensen  Company  for 
royalties,  at  the  rate  named  in  the  contract 
and  paid  certain  sums  on  account  thereof. 
The  company  failed  to  furnish  an  indemni- 
fying bond,  but  the  United  States,  with  con- 
sent of  the  company,  withheld  a  certain 
amount  of  the  royalties,  which  aggregated  on 
or  about  June  18,  1896,  the  sum  of  $25,000. 
The  company  then  gave  a  bond  with  sureties, 
and  the  said  sum  was  paid  to  it  The  bond 
was  conditioned  as  follows: 

"That  whereas  the  Krag-Jorgensen  Gev- 
aerkompagni of  Christiania,  Norway,  has,  on 
the  seventh  day  of  June,  1893,  entered  into 
a  contract  with  the  United  States,  represent-  • 
ed  by  Brigadier  General  D.  W.  Flagler,  Chief  is 
of  Ordnance,  for*granting  unto  the  United* 
States  full  rights  to  manufacture  an  un- 
limited number  of  the  Krag-Jorgensen  maga- 
zine firearms,  for  the  military  service  of  the 
United  States,  under  the  American  patents 
Nob.  429,811,  of  June,  1890,  and  492,212,  of 
February  21,  1893,  granted  to  0.  W.  J. 
Krag  and  E.  Jorgeneen,  during  the  lifetime 
of  the  said  patents,  and  by  the  said  contract 
covenanted  to  indemnify  the  United  States, 
and  all  persons  acting  under  them,  for  all 
liability  on  account  of  any  patent  righto 
granted  by  the  United  States  which  may  af- 
fect the  right  to  manufacture  therein  con- 
tracted for,  and  further  covenanted  and 
agreed  to  furnish,  before  the  payment  of  any 
royalties  by  the  United  States,  a  good  and 
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sufficient  bond  in  the  penal  ram  of  twenty- 
fly*  thousand  dollars,  to  protect  and  defend 
the  United  States  against  all  suits  and 
claims  by  any  and  all  persons  for  infringe- 
ment of  their  inventions  in  the  manufacture 
of  said  arms,  and  to  pay  all  judgments  that 
may  be  obtained  against  the  United  States 
for  the  same: 

"Now,  therefore,  if  the  said  Krag-Jorgen- 
sen  Gevaerkompagni  shall  and  will  in  sil 
respects  indemnify  the  United  States,  and 
all  persons  acting  under  them,  for  all  lia- 
bility on  account  of  any  patent  rights  grant- 
ed by  the  United  States  which  may  affect 
the  right  to  manufacture  granted  by  said 
contract,  and  shall  and  will  fully  protect 
and  defend  the  United  States  against  all 
suits  and  claims  by  any  and  all  persons  for 
infringement  of  their  inventions  in  the 
manufacture  of  said  arms,  and  pay  all  judg- 
ments that  may  be  obtained  against  the 
United  States,  or  any  officer  or  agent  there- 
of for  the  same,  then  the  above  obligation 
shall  be  void  and  of  no  effect;  otherwise  to 
remain  in  full  force  and  virtue." 

It  is  alleged  that  the  United  States  manu- 
factured and  used  upwards  of  75,000  "army 
rifles"  containing  Russell's  invention,  and 
derived  a  profit  thereby  of  $1  on  each  rifle. 

The  petition  concluded  as  follows: 

"By  reason  of  the  foregoing  facts  the 
claimants  say: 

"That  neither  the  said  contract,  entered 
into  by  the  United  States  and  the  Krag- 
Jorgensen  Gevaerkompagni  (Exhibit  L)  nor 
the  said  bond  of  indemnity  delivered  by  the 
Krag-Jorgensen  Gevaerkompagni  to  theUnit- 
eed  States,  did  provide  the  claimants  with  a 
g  remedy  against  the  said  Krag-Jorgensen 
•  Gevaerkompagni 'for  the  use  made  by  the 
United  States  of  the  claimants'  said  patent 
invention  in  accordance  with  the  first  al- 
ternative proposed  by  the  Ordnance  Depart- 
ment in  its  said  letter  to  the  claimant  Rus- 
sell, bearing  date  November  18,  1892  (Ex- 
hibit B). 

"That  there  is  to  be  implied  from  the  use 
by  the  United  States  of  the  claimants'  said 
patented  invention,  as  hereinbefore  related, 
a  contract,  whereby  the  United  States  agreed 
to  pay  to  the  claimants  reasonable  compensa- 
tion for  the  same,  and  whereby  the  amount 
of  such  compensation  was  to  be  ascertained 
by  means  of  a  suit  to  be  brought  by  the 
claimants  in  this  court,  in  accordance  with 
the  second  alternative  proposed  in  the  said 
letter  (Exhibit  B),  and  that  the  sum  of 
$100,000  would  be  reasonable  compensation 
for  the  said  use,  and  that  the  United  States 
has  failed  to  pay  the  claimants  the  said  sum 
of  $100,000,  or  any  sum  or  sums  whatsoever 
for  or  on  account  of  the  said  use,  although 
duly  requested  thereunto. 

'The  claimants  are  the  only  persons  own- 
ing or  interested  in  the  claim  above  set  forth, 
and  no  assignment  or  transfer  of  the  said 
claim  or  of  any  part  thereof  or  interest 
therein  has  been  made.  The  claimants  are 
justly  entitled  to  receive  and  recover  from 
the  United  States  the  sum  of  one  hundred 
thousand  dollars  ($100,000),  after  allowing 
all  just  credits  and  offsets.  The  claimants 


have  always  borne  true  allegiance  to  the  gov- 
ernment of  the  United  States,  and  have  not 
in  way  aided,  abetted,  or  given  encourage- 
ment to  rebellion  against  the  said  govern- 
ment, and  they  believe  the  facts  hereinabove 
stated  to  be  true. 

"Wherefore  the  claimants  pray  for  judg- 
ment against  the  United  States  in  the  sum 
of  one  hundred  thousand  dollars  ($100,000), 
and  for  such  further  relief  as  this  honorable 
court  may  be  entitled  to  grant,  both  at  law 
and  in  equity,  in  the  premises." 

The  following  is  the  correspondence  i 

Exhibit  A. 
(Copy.) 

Washington,  D.  O,  November  16,  1892. 
To  the  Chief  of  Ordnance,  U.  S.  Army. 

Sir:—  e 

In  the  interest  of  Major  Wm.  R.  Livor-3 
more,  U.  S.  Army/and  myself,  I  have  the* 
honor  to  invite  attention  to  claims  22,  28, 
and  29  in  U.  8.  patent  No.  230,823,  owned 
by  us,  as  we  believe  their  provisions  to  be 
infringed  in  the  construction  of  the  Krag- 
Jorgensen  magazine  gun  lately  adopted  by 
the  War  Department,  the  points  of  resem- 
blance being  in  the  connection  between  the 
magazine  and  the  receiver. 

In  considering  the  allowance  to  inventors, 
we  would  request  that  our  claims  for  these 
vital  points  of  construction  be  regarded. 
Very  respectfully, 

Your  obedient  servant, 
(Signed)       A.  H.  Russell, 
Capt.  of  Ordnance,  U.  S.  Army. 

Exhibit  B. 
6839. 

Ordnance  Office,  War  Department, 
Washington,  November  18, 1892. 
Capt.  A.  H.  Russell,  Ordnance  Department, 
U.  S.  A.,  cor.  15th  St  and  N.  Y.  Ave., 
Washington,  D.  a 

Sir:— 

In  reference  to  your  letter  of  the  16th  in- 
stant claiming  the  use  of  your  patent  right 
in  the  Krag-Jorgensen  gun,  lately  adopted 
by  this  department  for  trial,  which  has  been 
received  and  placed  on  file,  I  am  instructed 
by  the  Chief  of  Ordnance  to  inform  you  that 
the  business  arrangements  with  the  Krag- 
Jorgensen  Company  for  the  manufacture  of 
this  arm  have  not  yet  been  completed. 

On  the  one  hand,  that  company  may  agree 
to  indemnify  the  United  States  on  account 
of  any  patent  rights  granted  by  the  United 
States  which  may  affect  the  manufacture  of 
the  guns,  in  which  case  your  recourse  would 
be  to  communicate  directly  with  the  com- 
pany. 

On  the  other  hand,  should  the  government 
proceed  to  manufacture  the  arms  without 
such  arrangement,  your  course  will  be  to 
bring  a  suit  against  the  government  in  the 
court  of  claims  after  manufacture  has  pro- 
gressed. 

Respectfully, 

(Signed)  C.  W.  Whipple, 
Capt.  Ord.  Dept.,  U.  S.  A. 
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*  Exhibit  C. 
Washington,  D.  C,  December  9,  1892. 
To  the  Chief  of  Ordnance,  U.  S.  Army. 
Sir:— 

In  reference  to  my  letter  to  the  Chief  of 
Ordnance  of  November  16,  1892,  and  to  the 
answer  of  November  18th  from  the  Ordnance 
Office  in  reply  thereto,  concerning  the  claims 
22,  28,  and  29  in  the  U.  S.  patent  to  me,  No. 
230,823  (a  copy  of  the  specifications  on 
which  was  inclosed  in  my  letter),  I  desire 
to  say  that  I  could  practically  have  no  rem- 
edy for  infringement  of  my  patent  against 
the  Erag-Jorgensen  Company,  as  they  have 
not,  that  I  am  aware  of,  any  property  in 
this  country;  and  also  that  I  presume  it 
would  be  more  satisfactory  to  the  United 
States,  as  it  certainly  would  be  to  me,  to 
have  whatever  may  be  justly  due  to  me  on 
my  patents  allowed  without  litigation. 

I  therefore  hope  that  the  Ordnance  Office 
will  bear  my  letter  of  November  16th,  and 
this  letter,  in  mind,  and  allow  me  a  hearing 
before  any  business  arrangement  with  the 
Krag-Jorgensen  Company  is  closed. 
Very  respectfully, 

Your  obedient  servant, 
(Signed)      A.  H.  Russell, 
Ca.pt.  of  Ordnance,  U.  S.  Army. 

Exhibit  D. 
Ordnance  Office,  War  Department, 
Washington,  December  19,  1892. 
Capt  A.  H.  Russell,  World's  Columbian  Ex- 
position, Chicago,  111. 

Sir: — 

Referring  to  your  letters  of  the  16th  ult 
and  the  9th  inst,  on  the  subject  of  infringe- 
ment of  your  patent  in  the  manufacture  of 
the  Krag-Jorgensen  magazine  firearm,  I  am 
instructed  by  the  Chief  of  Ordnance  to  in- 
form you  that  in  a  letter  received  from  the 
Commissioner  of  Patents  dated  15th  inst.  he 
states  that  the  invention  of  H.  I.  Krag  and 
Erik  Jorgensen  for  improvement  in  machine 
firearms  has  been  examined  and  the  inven- 
i  tion  has  been  found  patentable  in  view  of  the 
j  state  of  the  art,  but  that  other  applications 
are  pending  which  appear«to  conflict  in  sub- 
ject-matter; therefore  the  application  of 
Krag  and  Jorgensen  will  be  withheld  from 
issue  until  that  question  is  settled  definitely. 

I  am  also  instructed  to  inform  you  that  in 
a  letter  to  the  Commissioner  of  Patents, 
dated  10th  inst,  the  Chief  of  Ordnance 
transmitted  to  him  copies  of  your  above-men- 
tioned letters  of  16th  ult  and  9th  inst 

Should  you  desire  further  presentation  of 
your  patent  it  is  suggested  that  you  com- 
municate direct  with  the  Commissioner  of 
Patent*. 

Respectfully, 

(Signed)  Charles  Shaler, 

Ca.pt  Ord.  Dept,  U.  8.  A. 

Exhibit  E. 

1429  New  York  Ave., 
Washington,  D.  C,  February  6,  1898. 
To  the  Commissioner  of  Patents. 
8ir:— 

In  an  official  communication  from  the 
Chief  of  Ordnance,  U.  8.  A^  dated  December 


19,  1892,  it  is  suggested  that  I  'communicate 
direct  with  the  Commissioner  of  Patents'  in 
regard  to  the  following  matter. 

1  presented  to  the  Ordnance  Office  the 
claim  that  the  gun  recommended  for  adop- 
tion by  the  U.  S.  Army,  known  as  the  Krag- 
Jorgensen  gun,  infringed  claims  22,  28,  and 
29  of  my  patent  No.  230,823,  dated  August 
3,  1880,  and  I  ask  that  the  government  do 
justice  by  me  in  case  of  using  such  device. 

The  Chief  of  Ordnance  states  that  there 
were  claims  now  pending  in  the  Patent  Of- 
fice, and  referred  me  to  you,  with  the  infor- 
mation that  copies  of  my  letters  had  been 
sent  you  December  10,  1892. 

Copies  of  these  letters  are  inclosed,  with 
copies  of  replies  from  the  Ordnance  Office. 

I  have  the  honor  to  inquire  what  further 
action  should  be  taken  by  me. 
Very  respectfully, 

(Signed)  A.  H.  Russell.  „ 

e» 

*  Exhibit  P.  • 
Department  of  the  Interior, 
United  States  Patent  Office, 
Washington,  D.  C,  February  14,  1893. 
Capt  A.  H.  Russell,  U.  S.  A.,  1429  New 
York  avenue,  Washington,  D.  0. 

Sir:— 

I  have  your  letter  of  the  6th  instant  and 
in  reply  you  are  advised  that  it  is  not  seen 
how  the  Patent  Office  has  any  jurisdiction 
in  the  matter  concerning  which  you  write. 
Questions  of  infringement  can  be  deter- 
mined only  by  the  court*. 
Very  respectfully, 

(Signed)  W.  E.  Simonds, 
12,609  Div.  A — 1893.  Commissioner. 

Exhibit  Q. 
Chicago,  111.,  June  30,  1893. 
To  the  Chief  of  Ordnance,  U.  S.  Army, 
Washington,  D.  C. 

Sir:— 

In  reference  to  correspondence  regarding 
infringement  of  my  patent  No.  230,823  by 
the  manufacture  of  the  Erag-Jorgensen 
magazine  rifle  recommended  by  the  magazine 
gun  board,  I  have  the  honor  to  state  that  I 
communicated  direct  with  the  Commissioner 
of  Patents,  as  suggested  in  the  letter  of  De- 
cember 19,  1692,  from  the  Ordnance  Office, 
and  was  told  that  the  Patent  Office  had  no 
jurisdiction.  The  patent  infringed  is  one  of 
long  standing,  and  no  claim  is  made  that  the 
Erag-Jorgensen  patents  infringe,  but  it  is 
claimed  that  the  construction  of  the  gun  cm- 
bodying  those  patents  does  infringe  my  pat- 
ent of  1880. 

I  therefore  respectfully  renew  the  request 
contained  in  my  letter  of  December  9,  1892, 
that  the  Ordnance  Office  will  "allow  me  a 
hearing  before  any  business  arrangement 
with  the  Erag-Jorgensen  Company  in 
closed." 

Very  respectfully, 

Your  obedient  servant 

(Signed)  A.  H.  Russell, 
Capt  of  Ord.,  U.  &  Army. 
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Exhibit  H. 
(1st  indorsement) 
Ordnance  Office,  Washington,  July  7,  1803. 

Respectfully  returned  to  Capt  A.  H.  Rus- 
sell, Government 'Building,  Jackson  Park, 
Chicago,  111.,  with  information  that  a  state- 
ment of  this  case  should  be  made  in  writing 
for  file  at  this  office,  and  for  future  refer- 
ence, as  the  case  stated  cannot  be  deter- 
mined by  the  Ordnance  Office. 

The  agreement  with  the  Krag-Jorgensen 
people  is  such  that  they  are  required  to 
guarantee  the  United  States  against  all  dam- 
ages for  infringement 

(Signed)  Charles  Shaler, 

Acting  Chief  of  Ordnance. 

Exhibit  I. 
Chicago,  111.,  November  22,  1803. 
To  the  Chief  of  Ordnance,  U.  S.  Army, 
Washington,  D.  C. 

Sir:— 

In  response  to  your  communication  of 
July  7,  1803,  in  the  1st  indorsement  on  my 
letter  of  June  30,  1893,  Ordnance  Office  flies 
3515  of  1803, 1  hereby  respectfully  state  my 
position  with  regard  to  the  Krag-Jorgensen 
rifle  construction  recently  adopted  for  the 
U.  S.  Array,  and  now  in  process  of  manufac- 
ture at  the  Springfield  Armory. 

I  do  not  claim  to  be  the  inventor  of  all  the 
mechanism  of  said  gun.  There  are  probably 
several  important  and  meritorious  inven- 
tions involved.  The  grant  of  a  patent  by  the 
Patent  Office  on  some  features,  however, 
does  not  authorize  the  making  or  using  of 
other  features  covered  by  other  patentees,  as 
I  am  informed,  and  as  seems  a  reasonable 
construction  of  law. 

The  specific  features  used  in  said  gun  and 
claimed  by  me,  and  believed  to  be  covered 
by  my  U.  S.  patent  No.  230,823  of  August  3, 
1880,  are  embraced  in  the  2 2d,  28th  and  pos- 
sibly in  the  20th  claims  of  said  patent  A 
free  description  of  the  general  features  of 
my  invention  as  used  in  the  Krag-Jorgensen 
gun  would  be  "a  magazine  feeding  into  the 
side  of  the  receiver  under  a  bridge,  with  the 
entrance  way  under  the  bridge  narrowed  at 
the  rear  of  the  receiver,  so  as  to  permit  but 
a  slight  projection  of  the  side  of  the  cart- 
ridge into  the  receiver  when  the  bolt  is 
drawn  back,  but  with  a  wider  opening  fur- 
ther forward,  so  that  as  the  cartridge  moves 
forward  impelled  by  the  bolt,  it  will  find 
a  full-width  passage  under  the  bridge, 
through  which  passes  into  the  receiver." 
*  ThiB  bridge  and  magazine  opening  is  de- 
scribed in  my  patent  referred  to,  page  6, 
lines  100  et  seq.,  as  follows: 

"In  filling  the  chamber  of  the  magazine 
the  gate  is  forced  downward  as  the  cart- 
ridges are  filled  in,  leaving  ample  space  to 
insert  cartridges  between  the  top  edge  of  the 
magazine  wall  and  a  bridge  or  top  part  M, 
and  thus  supply  the  magazine.  When  re- 
lieved of  the  downward  pressure  the  gate 
ascends  far  enough  to  prevent  egress  of  cart- 
ridges in  any  other  way  than  side  wise  from 
the  magazine  mouth  into  the  receiver  B'  be- 
aeath  the  bridge. 

The  bridge  M  is  of  peculiar  formation 


on  its  under  and  inner  surface,  and  is  at  on* 
side  of  the  longitudinal  center  of  the  barrel 
and  breech-bolt  housing.  (See  particularly 
Figs.  0, 10, 11, 12, 13  and  14,  where  is  repre- 
sented the  manner  of  curving  or  recessing 
the  bridge  so  as  to  admit  cartridges  to  the 
receiver  and  guide  and  control  their  move- 
ments as  supplied  to  the  receiver  from  the 
magazine  mouth,  and  thence  conducted  to 
the  firing  chamber  by  the  thrust  of  the 
breech  bolt  A'.) 

"Supposing  the  breech  bolt  to  be  retracted 
and  about  to  be  advanced,  the  operation  of 
supplying  and  seating  a  cartridge  from  the 
magazine  is  as  follows,  reference  being  had 
to  the  last  referred  to  figures  and  to  Figs. 
3,  4,  and  8,  ignoring  for  the  present  the 
hinged  gate  N:  The  topmost  cartridge  is 
elevated  by  the  pusher  against  the  bridge,  so 
that  its  flange  projects  partially,  but  very 
slightly,  into  the  path  of  travel  of  the 
breech-bolt  head  (see  dotted  lines,  Fig.  11), 
and  in  which  position  it  is  prevented  from 
accidental  inward  movement  by  a  slight 
ridge  or  swell,  »  (see  Figs.  4  and  11),  at 
the  rear  portion  of  the  edge  or  wall  of  the 
opening  in  the  receiver  bottom,  with  which 
the  magazine  communicates,  and  by  a  simi- 
lar ridge  or  downward  swell,  n ,  on  the 
bridge. 

"The  point  or  nose  of  the  cartridge  is 
guided  past  the  spring  I  and  into  the  firing 
chamber  h  by  the  flaring  way  or  incline  m  as 
the  bolt  advances. 

"Before  the  cartridge  has  been  moved  for- 
ward far  enough  by  the  advance  of  the  bolt 
to  jam  or  bind  crosswise,  the  flange  will  have 
been  moved  to  a  point  where  the  two  ridgess 
n  n"  begin  to  slope  respectively  downward 2 
and  inward  gradually  to'the  plane  of  the* 
bottom  or  lowest  part  of  the  receiver,  and 
upward  and  inward,  thus  allowing  the  flange 
to  pass  toward  its  place  in  the  receiver. 
The  bridge  is  also  cot  away  on  a  curve  or 
incline  m",  forward  and  inward  from  its 
lower  edge  to  to',  so  that  as  the  front  of 
the  cartridge  is  entering  the  chamber  the 
rear  is  being  gradually  brought  into  line 
therewith. 

"About  the  time  the  flange  has  been  ad- 
vanced to  the  point  indicated  by  m',  Fig.  9, 
the  curved  recess  or  incline  mx  of  the  inner 
and  under  side  of  the  bridge,  which  had  pre- 
viously served  to  gradually  admit  the  in- 
ward passage  of  the  flange,  and  which  at 
this  point  terminates  in  a  swell  or  ridge  sim- 
ilar to  n',  now  serves  to  prevent  its  escape 
or  outward  movement  ana  to  direct  it  into 
the  proper  position  to  be  pushed  home  and 
firmly  seated  by  the  bolt,  as  already  de- 
scribed. .  .  .  The  bridge  M  is  shown  as 
formed  with  or  attached  to  the  magazine. 
It  may,  however,  obviously  be  formed  with 
the  shoe  or  breech  of  the  gun  partly  over  and 
at  one  side  of  the  receiver  chamber." 

In  the  main,  this  description  applies  to 
the  Krag-Jorgensen  gun  quite  as  well  as  to 
my  own  gun,  and  my  opinion  is  confirmed  by 
that  of  experts  that  this  part  of  my  con- 
struction has  been  adopted  in  that  arm. 

I  am  informed  that  my  rights  under  my 
patent  depend  on  the  claims  therein,  and  my 
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belief  Is  sustained  by  expert  opinion  that 
the  Krag-Jorgensen  gun  under  construction 
at  Springfield  infringes  the  22d  claim  of  my 
patent,  which  reads  as  follows: 

"22.  The  combination  of  the  shoe  chamber 
or  receiver,  the  bridge  at  the  side  and  top 
of  the  receiver,  and  the  magazine  chamber 
having  an  inlet  to  receive  the  cartridges  in- 
serted downward  outside  and  beneath  the 
bridge,  and  a  mouth  to  conduct  them  be- 
neath the  bridge  into  and  at  the  side  of  the 
receiver,  substantially  as  hereinbefore  set 
forth." 

Taking  the  elements  of  this  claim  sepa- 
rately, it  will  be  seen  that  the  Krag-Jorgen- 
sen gun  has  "the  shoe  or  receiver."  All  bolt 
guns  and  many  others  have  it.  The  Krag 
gun  is,  however,  one  of  a  few  to  have  "the 
bridge  at  the  side  and  top  of  the  receiver." 
It  also  has  "the  magazine  chamber  having 
an  inlet  to  receive  the  cartridges  inserted 
t.  downward  outside  and  beneath  the  bridge." 
g  It  is  true  that  the  Krag-Jorgensen  gun 
•  shows  the  'loading  opening  in  a  differ- 
ent place  from  that  illustrated  In  my  pat- 
ent, but  my  claim  is  not  limited  as  to  the 
exact  location  of  the  loading  opening,  and 
the  whole  tenor  of  my  patent  is  against  the 
theory  that  I  am  limited  in  this  claim  to  the 
precise  construction  shown  in  my  drawing. 
Further,  I  am  informed  that  the  rule  of  law 
is  that  a  patent  claim,  if  valid,  covers  its 
mechanical  equivalents- — that  is,  other  de- 
vices operating  in  a  similar  way  to  a  like 
result,  which  is  certainly  the  case  in  this 
instance.  My  claim  further  specifies  "a 
mouth  by  which  to  conduct  them'''  (the  cart- 
ridges) "beneath  the  bridge  into  and  at  the 
side  of  the  receiver,  substantially  as  herein- 
before set  forth."  This  language,  like  the 
rest  of  the  claim,  applies  quite  as  well  to 
the  Krag-Jorgensen  gun  as  to  the  one  in- 
vented and  constructed  by  me. 

It  thus  seems  demonstrable  that  the  Krag- 
Jorgensen  gun,  having  adopted  part  of  my 
invention,  has  also  adopted  that  part  cov- 
ered by  claim  22. 

Claim  28  in  my  specified  patent  is  as  fol- 
lows: 

"28.  The  combination,  substantially  as 
hereinbefore  set  forth,  of  the  reciprocating 
breech  bolt,  the  shoe  chamber  or  receiver, 
the  magazine  chamber  having  a  mouth,  as 
described,  the  cartridge-supplying  mechan- 
ism, and  the  bridge  M,  having  the  ridge  or 
•well  n",  and  otherwise  curved  or  recessed, 
substantially  in  the  manner  and  for  the  pur- 
pose set  forth." 

The  Krag-Jorgensen  gun  has  "the  recipro- 
cating breech  bolt,  the  shoe  chamber  or  re- 
ceiver, the  magazine  chamber  having  a 
mouth;"  it  has  "cartridge-supplying  mech- 
anism;" and  "the  bridge  having  the  ridge 
or  swell"  below  the  main  part  of  the  bridge 
and  extending  forward  precisely  in  the  same 
manner  and  for  the  same  purpose  as  the 
•well  ft  of  my  patent,  and  is  otherwise 
curved  or  recessed  substantially  in  the  man- 
ner set  forth  in  my  patent  I  therefore  feel 
warranted  in  the  belief  that  my  claim  28 
covers  the  Krag-Jorgensen  construction,  and 
is  infringed  thereby. 


Claim  20  of  my  patent  is  as  follows: 
"29.  The  bridge  M,  located  relatively  to 
the  receiver  and  mouth  of  the  magazine  es- 
sentially as  shown  and  described,  and  having* 
the  rear  ridge  *',  and  the  curved  or  inclined  2 
surfaces  strand  to",  substantially  as  and  for* 
the  purpose  hereinbefore  set  forth." 

The  construction  of  the  Krag-Jorgensen 
gun  substantially  conforms  to  the  terms  of 
this  claim  also,  yet  I  am  not  quite  certain 
that  the  bridge  in  that  gun  has  a  projection 
the  equivalent  of  that  described  as  m'  in 
my  patent.  I  presume  this  question  can 
only  be  determined  by  careful  expert  ex- 
amination. 

I  therefore  bass  my  claim  for  compensa- 
tion on  the  infringement  of  my  claims  22 
and  28,  and  the  probable  infringement  of 
claim  29,  in  my  said  patent  No.  230,823,  of 
August  3,  1880,  by  the  Krag-Jorgensen  con- 
struction. 

I  am  not  fully  Informed  as  to  the  terms  of 
the  contract  between  the  United  States  and 
the  owners  of  the  Krag-Jorgensen  patent. 
Assuming  that  the  owners  of  said  patent 
are  in  ignorance  of  my  rights  in  the  prem- 
ises, I  respectfully  request  that  a  copy  of 
this  communication  may  be  sent  to  said  par- 
ties, and  a  duplicate  of  this  paper  is  for- 
warded for  that  purpose,  with  an  extra  copy 
of  my  patent  to  go  with  the  duplicate.  I 
further  request  that  I  may  be  furnished 
with  the  name  and  address  of  the  respon- 
sible parties  representing  the  Krag-Jorgen- 
sen interest. 

I  am  aware  that  in  the  event  of  a  suit  in 
equity,  the  alleged  infringing  parties  have 
a  statutory  right  to  challenge  the  validity 
of  my  patent,  and,  to  avoid  litigation,  I  am 
willing  to  go  further  than  to  make  a  mere 
statement  of  the  prima  facie  case  as  above, 
and  show  to  infringing  parties  or  their  ex- 
perts that  my  claims  are  well  within  my 
rights,  provided  I  am  met  by  these  parties 
in  a  fair  spirit,  and  with  a  desire  to  make  a 
just  compensation  when  my  title  to  the  prop- 
erty is  shown. 

My  first  official  notice  to  the  Ordnance 
Department  of  this  infringement  is  dated 
November  18,  1892  (Ordnance  Office  fils 
5839  of  1892),  but  a  gun  presenting  the  spe- 
cial features  here  mentioned  was  submitted 
by  me  to  the  board  on  magazine  guns,  con- 
vened by  General  Orders  31,  H.  Q.  A.,  March 
21,  1881,  and  it  is  described  in  the  report 
of  that  board.  It  is  now  in  my  possession 
subject  to  examination. 

Very  respectfully, 

Your  obedient  servant, 

(Signed)      A  H.  Russell.  ft 

*  Exhibit  K.  P 
(Copy.) 

Ordnance  Office,  War  Department, 
Washington,  December  1,  189S. 
Oapt,  A.  H.  Russell,  Ordnance  Department, 
U.  S.  A,  Government  Building,  Jack- 
son Park,  Chicago,  111. 

Sir:— 

I  am  instructed  by  the  Chief  of  Ordnance 
to  acknowledge  the  receipt  of  your  letter  of 
the  22d  inst,  and  to  inform  you  that  the 


Digitized  by 


Google 


904 


21   SUPREME  OOTJKT  REPORTER. 


Oct.  Tat, 


terms  of  the  contract  between  the  United 
States  and  the  Krag-Jorgensen  Company 
contain  a  clause  to  the  following  effect: 

The  said  party  of  the  first  part  shall  In- 
demnify  the  United  States  and  all  persons 
acting  under  them  for  all  liability  on  ac- 
count of  any  patent  rights  granted  by  the 
United  States  which  may  affect  the  right  to 
manufacture  herein  contracted  for." 

You  have  requested  that  a  copy  of  your 
communication  and  a  copy  of  your  patent 
should  be  forwarded  by  this  office  to  the  com- 
pany, and  for  that  purpose  you  hare  for- 
warded duplicates  of  your  letter  and  of  the 
patent  specifications.  It  is  considered  best 
that  you  should  forward  these  communica- 
tions direct;  they  are,  therefore,  returned  to 
you  for  the  purpose.  The  addresB  of  the 
contracting  company  is  "The  Krag-Jorgen- 
sen Gewenr  Kompagnie,  Ohristiania,  Nor- 
way." The  other  papers,  inclosures  to  Ord- 
nance Office  file  3515,  containing  letter  and 
copies  of  patent  specifications,  are  filed  in 
this  office  lor  future  reference. 

Your  attention  is  again  invited  to  the 
statement  of  the  first  indorsement  on  that 
file,  which  states  that  the  case  "cannot  be  de- 
termined by  the  Ordnance  Department." 
Respectfully, 

(Signed)    Charles  Shaler, 
Capt,  Ord.  Dept.,  U.  S.  A. 

The  parts  of  the  contract  between  the 
United  States  and  the  Krag-Jorgensen  Com- 
pany, which  are  relevant  to  the  question  pre- 
sented in  this  case,  are  as  follows: 

"It  is  further  stipulated  and  agreed  that 
before  any  royalties  are  paid  by  the  United 
States,  the  Krag-Jorgensen  Gevarkompagni 
o  shall  furnish  a  good  and  sufficient  bond  in 
g  the  penal  sum  of  twenty-five  thousand  dol- 
•  lars  ($25,000.00),  to  protect  and*defend  the 
United  States  against  all  suits  and  claims 
by  any  and  all  persons  for  infringement  of 
their  inventions  in  the  manufacture  of  these 
arms,  and  to  pay  all  judgments  that  may  be 
obtained  against  the  United  States  for  the 
same. 

"2d.  All  the  —  herein  contracted  for  shall 
be  delivered  by  the  said  party  of  the  first 
part. 

"3d.  The  said  party  of  the  first  part  shall 
indemnify  the  United  States  and  all  persons 
acting  under  them  for  all  liability  on  ac- 
count of  any  patent  rights  granted  by  the 
United  States  which  may  affect  the  right  of 
manufacture  herein  contracted  for." 

Messrs.  J.  H.  Hayden  and  Joseph  K. 
McOammon  for  appellants. 

if  r.  O.  C.  Blimey  and  Assistant  Attorney 
General  Pradt  for  appellee. 


Mr.  Justice  MoKexua  delivered  the  opin- 
ion of  the  court: 

It  is  conceded  that  a  contract  must  be  es- 
tablished to  entitle  appellants  to  recover, 
and  it  is  contended  that  one  is  established 
by  the  correspondence  between  the  Ordnance 
Department  and  Russell  in  regard  to  the 
use  of  the  "army  rifle,"  which,  it  is  claimed, 
contained  features  of  Russell's  invention. 


That  Is,  not  an  express  contract  is  claimed, 
but  an  implied  contract  is  claimed.  This 
court  has  held  that  under  the  act  of  March 
3,  1887  (24  Stat,  at  L.  605,  chap.  359),  de- 
fining claims  of  which  the  court  of  claims 
had  jurisdiction,  that  the  court  had  no  ju- 
risdiction of  demands  against  the  United 
States  founded  on  torts.  Bchillinger  v. 
United  States,  155  U.  S.  163,  39  L.  ed.  108, 
15  Sup.  Ct.  Rep.  85;  United  State*  v.  Ber- 
dan  fire-arms  Mfg.  Co.  156  U.  S.  652,  39 
L.  ed.  630,  16  Sup.  Ct  Rep.  420.  In  other 
words,  to  give  the  court  of  claims  jurisdic- 
tion the  demand  sued  on  must  be  founded  on 
a  convention  between  the  parties, — "a  com- 
ing together  of  minds."  That  there  was 
such  "coming  together  of  minds"  is  asserted 
in  the  case  at  bar,  and  United  States  v. 
Palmer,  128  U.  S.  202,  32  L.  ed.  442,  9  Sup.* 
Ct.  Rep.  104,  is  cited  to  sustain  the  asser-g 
tion.  That  case  was  considered  and 'com-* 
mented  on  in  Bchillinger  v.  United  States, 
155  U.  S.  163,  39  L.  ed.  108, 15  Sup.  Ct  Rep. 
85,  and  it  was  said  to  be  "an  action  to  re- 
cover for  the  authorized  use  of  a  patent  by 
the  government,  and  these  observations  in 
the  opinion  are  pertinent:  This  is  not  a 
claim  for  an  infringement,  but  a  claim  of 
compensation  for  an  authorized  use — two 
things  totally  distinct  in  the  law,  as  distinct 
as  trespass  on  lands  is  from  use  and  occupa- 
tion under  a  lease.  The  first  sentence  in 
the  original  opinion  of  the  court  below 
strikes  the  keynote  of  the  argument  on  this 
point.  It  is  as  follows:  "The  claimant  in 
this  case  invited  the  government  to  adopt 
his  patented  infantry  equipments,  and  the 
government  did  so.  It  is  conceded  on  both 
sides  that  there  was  no  infringement  of  the 
claimant's  patent,  and  that  whatever  the 
government  did  was  done  with  the  consent 
of  the  patentee  and  under  his  implied  li- 
cense." We  think  that  an  implied  contract 
for  compensation  fairly  arose  under  the  li- 
cense to  use,  and  the  actual  use,  little  or 
much,  that  ensued  thereon.' " 

The  facts  of  the  case  fully  supported  the 
remarks  of  the  court.  The  petitioner 
Palmer  was  the  inventor,  patentee,  and 
owner  of  improvement  of  infantry  equip- 
ments. They  were  submitted  to  a  board  of 
officers  appointed  to  consider  and  report 
upon  the  subject  of  proper  equipment  for 
infantry  soldiers.  The  board  recommended 
Palmer's  invention.  The  recommendation 
was  approved  by  the  General  of  the  Army 
and  the  Secretary  of  War,  and  the  invention 
was  manufactured  by  the  government  and 
used. 

M'Keever  v.  United  States,  14  Ct  CI.  396, 
affirmed  on  appeal  by  this  court,  rested  on 
the  same  facts  as  the  Palmer  Case,  the  only 
difference  being  M'Keever's  invention  was  a 
cartridge  box.  There  was  a  recommenda- 
tion by  the  board,  and  the  manufacture  and 
use  of  the  cartridge  box  by  the  government 

But  there  is  a  wide  difference  between  the 
facts  in  those  cases  and  the  facts  in  the  case 
at  bar.  The  rifle  of  the  petitioners  waa 
not  adopted  by  the  board;  the  Krag-Jorgen- 
sen rifle  was.  The  contention  is,  nowever, 
that  the  latter  rifle  contained  some  of  the 
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features  of  petitioners'  invention,  and  that 
by  adopting  it  the  Ordnance  Department 
a  conceded  that  fact  and  the  rights  of  peti- 
gtioners  to  compensation.   We  are  unable  to 
•  draw*  that  conclusion  from  the  correspond- 
ence, conceding  the  power  of  the  Ordnance 
Department  to  make  the  concessions. 

The  first  letter  of  Captain  Russell  "invites 
attention  to  claims  22,  28,  and  29"  of  his 
patent,  and  expresses  a  belief  that  "the 
Krag-Jorgensen  magazine  gun  lately  adopted 
by  the  War  Department"  infringed  them  "in 
the  connection  between  the  magazine  and  the 
receiver."  The  letter  concluded  as  follows: 
"In  considering  the  allowance  for  inventors 
we  would  request  that  our  claims  for  theme 
vital  points  of  construction  be  regarded." 
A  somewhat  vague  request.  However,  the 
letter  was  replied  to  (November  18),  and 
he  was  told  that  "the  business  arrangements 
with  the  Krag-Jorgensen  Company  for  the 
manufacture  of  this  arm  have  not  yet  been 
completed,"  and  it  is  represented  to  him  that 
the  company  may  agree  to  indemnify  the 
United  States,  in  which  case  his  "recourse 
would  be  to  communicate  directly  with  the 
company."  Or  if  the  government  should 
proceed  to  manufacture  the  arms  without 
such  arrangement,  his  course  would  be  "to 
bring  a  suit  against  the  government  in  the 
court  of  claims  after  manufacture  has  pro- 
gressed." Of  what  and  on  account  of  what 
was  he  to  communicate  to  the  Krag-Jorgen- 
sen Company,  and  on  account  of  what  was 
he  to  bring  suit  against  the  govern- 
ment? On  account  of  an  implied  contract 
which  had  arisen  or  would  arise  between  him 
and  the  United  States  f  Certainly  not,  but 
on  account  of  an  infringement  of  his  inven- 
tion which  might  arise.  And  this  was  his 
interpretation,  for  he  writes  on  the  9th  of 
December  that  he  "could  practically  have  no 
remedy  for  infringement  of  any  patent 
against  the  Krag-Jorgensen  Company,  as 
they  have  not,  that  I  am  aware  of,  any  prop- 
erty in  this  country  [the  United  States]." 
He  requested  a  hearing  before  "any  business 
arrangement  with  the  Krag-Jorgensen  Com- 
pany" should  be  closed. 

In  reply  to  that  letter  he  was  told  by  the 
Ordnance  Department  that  his  letters  had 
been  referred  to  the  Commissioner  of  Pat- 
ents, and  that  the  Commissioner  "states 
that  the  invention  of  H.  I.  Krag  and  Erik 
Jorgensen  for  improvement  in  magazine 
firearms  has  been  examined,  and  the  Inven- 
tion has  been  found  patentable."  He  is  then 
K  requested,  in  "further  presentation"  of  his 
g  patent,  to  "communicate  direct  with  the 
»  Commissioner* of  Patents."  He  did  so,  and 
was  informed  that  it  was  not  seen  how  the 
Patent  Office  had  any  jurisdiction  in  the 
matter.  "Questions  of  infringement,"  he 
was  told,  "can  be  determined  only  by  the 
courts."  (Letter  February  14,  IBM.) 
Waiting  until  June  30,  he  informs  the  Ord- 
nance Department  of  the  reply  of  the  Com- 
missioner of  Patents,  claimed  again  the 
Krag-Jorgensen  to  be  an  infringement  of  his 
patent,  and  repeated  the  request  of  Decem- 
ber 9,  1892,  that  the  Ordnance  Office  allow 
him  "a  hearing  before  any  business  arrange- 


ment with  the  Krag-Jorgensen  Company"  be 
closed.  On  July  7  that  letter  was  returned 
to  Captain  Russell  with  the  indorsement, 
"that  a  statement  of  the  case  should  be  made 
in  writing  for  file  at  this  office,  and  for  fu- 
ture reference,  as  the  case  stated  cannot  be 
determined  by  the  Ordnance  Office.  The 
agreement  with  the  Krag-Jorgensen  people 
is  such  that  they  are  required  to  guarantee 
the  United  States  against  all  damages  for 
infringement." 

In  answer  to  this  letter  Captain  Russell's 
letter  of  November  22,  1893  (Ex.  1),  was 
written.  It  need  not  be  reproduced  at 
length.  It  described  his  invention  and 
wherein  the  Krag-Jorgensen  rifle  infringed 
that  invention,  and  stated  that  he  based  nis 
claim  "for  compensation  on  the  infringe- 
ment" of  bis  claims  22  and  28  "and  the  prob- 
able infringement  of  claim  29"  of  his  patent 
No.  230,823,  of  August  3,  1880,  "by  the 
Krag-Jorgensen  construction."  The  letter 
concluded  as  follows: 

"I  am  not  fully  informed  as  to  the  terms 
of  the  contract  between  the  United  States 
and  the  owners  of  the  Krag-Jorgensen  pat- 
ent. Assuming  that  the  owners  of  said  pst- 
ent  are  in  ignorance  of  my  righto  in  the 
premises,  I  respectfully  request  that  a  copy 
of  this  communication  may  be  sent  to  said 
parties,  and  a  duplicate  of  this  paper  is 
forwarded  for  that  purpose,  with  an  extra 
copy  of  my  patent  to  go  with  the  duplicate. 
I  further  request  that  I  may  be  furnished 
with  the  name  and  address  of  the  respon- 
sible parties  representing  the  Krag-Jorgen- 
sen interest. 

"I  am  aware  that  in  the  event  of  a  suit  in 
equity  the  alleged  infringing  parties  have  a 
statutory  right  to  challenge  the  validity  of 
my  patent,  and,  to  avoid  litigation,  I  am 
willing  to  go  further  than  to  make  a  mere 
statement  of  the  prima  fade  ease  as  above,* 
and  show  to  infringing  parties  or  their  ex-g 
perts  that*my  claims  are  well  within  my* 
rights,  provided  I  am  met  by  these  parties 
in  a  fair  spirit  and  with  a  desire  to  make 
just  compensation  when  my  title  to  the 
property  is  shown. 

"My  first  official  notice  to  the  Ordnance 
Department  of  this  infringement  is  dated 
November  10,  1892  (Ordnance  Office  file 
6839  of  1802),  but  a  gun  presenting  the  spe- 
cial features  here  mentioned  was  submitted 
by  me  to  the  board  on  magazine  guns,  con- 
vened by  General  Orders  31,  H.  Q.  A,  March 
21,  1881,  and  it  is  described  in  the  report  of 
that  board.  It  is  now  in  my  possession  sub- 
ject to  examination." 

lie  received  the  following  reply,  which 
seems  decisive  against  the  contention  of  pe- 
titioners that  there  was  a  concession  of  their 
patented  rights  and  implied  contract  to  com- 
pensate petitioners: 

"I  am  instructed  by  the  Chief  of  Ordnance 
to  acknowledge  the  receipt  of  your  letter  of 
the  22d  instant,  and  to  inform  you  that  the 
terms  of  the  contract  between  the  United 
States  and  the  Krag-Jorgensen  Company 
contain  a  clause  to  the  following  effect: 

"The  said  party  of  the  first  part  shall 
indemnify  the  United  States  and  all  pa 
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acting  under  them  for  all  liability  on  ae- 
eount  of  any  patent  right*  granted  by  the 
United  States  which  may  affect  the  right  to 
manufacture  herein  contracted  for.' 

"You  have  requested  that  a  copy  of  your 
communication  and  a  copy  of  your  patent 
should  be  forwarded  by  this  office  to  the 
company,  and  for  that  purpose  you  have 
forwarded  duplicates  of  your  letter  and  of 
the  patent  specifications.  It  is  considered 
best  that  you  should  forward  these  com- 
munications direct;  they  are,  therefore,  re- 
turned to  you  for  the  purpose. 

"The  address  of  the  contracting  party  is 
The  Krag-Jorgensen  Geivehr-Kompagnie, 
Christiania,  Norway.'  The  other  papers, 
inclosures  to  Ordnance  Office  file  3615,  con- 
taining letter  and  copies  of  patent  specifica- 
tions, are  filed  in  this  office  for  future  ref- 
erence. 

"Your  attention  is  again  invited  to  the 
statement  of  the  first  indorsement  on  that 
file,  which  states  that  the  case  'cannot  be  de- 
termined* by  the  Ordnance  Department."' 
g  Not  only  is  the  foregoing  letter  closing 
g  the  correspondence  decisive  against  petition- 
•  erg,  but  we  can  discern  nothing  which'tends 
to  support  their  contention  and  claim.  It 
was  not  deemed  necessary  even  to  grant  his 
request  for  a  hearing.  His  rifle  was  not 
adopted;  another  was.  There  was  no  con- 
cession of  his  righto.  He  was  told  twice 
that  his  case  could  not  be  determined  by  the 
Ordnance  Department.  There  was  probably, 
however,  no  thought  of  an  arbitrary  inva- 
sion of  his  rights.  The  Ordnance  Office 
sought  the  opinion  of  the  Commissioner  of 
Patents,  and  was  informed  that  the  Krag- 
Jorgensen  improvement  in  machine  firearms 
had  been  examined,  and  the  invention  had 
been  found  patentable  in  view  of  the  state 
of  the  art.  The  patent  of  petitioners  was 
part  of  the  state  of  the  art.  The  opinion 
of  the  Commissioner,  of  course,  was  not  nec- 
essarily conclusive.  As  he  himself  said, 
"Questions  of  infringement  belong  to  the 
courts."  And  because  such  questions  are 
for  the  courts  the  Ordnance  Office,  no  doubt, 
took  indemnity  from  the  Krag-Jorgensen 
Company,  not  in  concession  of  petitioners' 
claim,  but  for  protection  against  it,  if  pro- 
tection should  be  necessary,  and  whether  it 
would  be  or  not  the  Ordnance  Office  very 
naturally  resolved  not  to  determine.  The 
prudence  which  takes  a  bond  against  a  claim 
cannot  be  said  to  constitute  or  raise  a  con- 
tract in  favor  of  the  claim — cannot  be  said 
to  have  intended  to  create  the  liability  which 
was  meant  to  be  forestalled.  Indeed,  the 
Ordnance  Office  twice  wrote  Captain  Russell 
that  his  case  could  not  be  determined  by  it 
No  contract  therefore  based  on  the  action  of 
that  office  can  be  claimed.  If  petitioners 
have  suffered  injury  it  has  been  through  the 
infringement  of  their  patent,  not  by  a  breach 
of  contract,  and  for  the  redress  of  an  in- 
fringement the  court  of  claims  has  no  ju- 
risdiction. This  doctrine  may  be  technical. 
If  the  United  States  was  a  person,  on  the 
facto  of  this  record  (assuming,  of  course, 
the  petition  to  be  true)  it  could  be  sued  as 
i  an  implied  contract,  bat  it  is  the  pre- 


rogative of  a  sovereign  not  to  be  sued  at  all 
without  its  consent  or  upon  such  causes  of 
action  as  it  chooses.  It  has  not  chosen  to 
be  sued  in  an  action  sounding  in  tort  this 
court  has  declared,  as  we  have  seen. 
Judgment  affirmed. 

Mr.  Justice  Harlan  did  not  participate 
in  the  case,  and  Mr.  Justice  Shins,  Mr. 
Justice  White,  and  Mr.  Justice  T 
dissented. 


(182  U.  S.  438) 

JOHN  T.  PIRIE,  Robert  Scott,  George 
Scott,  Andrew  McLeisch,  Samuel  C.  Pirie, 
John  E.  Scott,  and  James  Graasie,  Trad- 
ing as  Carson,  Pirie,  Scott,  &  Company, 
AppU., 

«. 

CHICAGO  TITLE  A  TRUST  COMPANY, 
Trustee. 

Bankrutpoy  —  preference*  by  payment  of 
money  —  surrender  and  repayment —  re- 
quiring repayment  of  dividend. 

1.  Payments  In  money  are  transfers  of  prop- 
erty within  the  meaning  of  the  bankruptcy 
act  of  1888,  I  60a,  relating  to  preferences  by 
transfers  of  property  of  Insolvent  persona 

2.  A  creditor  who  has  received  payments  of 
money  from  an  Insolvent  debtor  within  four 
months  before  petition  in  bankruptcy  waa 
filed  for  the  debtor,  but  who  did  not  know  or 
have  reasonable  cause  to  believe  that  the 
payments  were  Intended  to  give  him  a  prefer- 
ence, the  debtor  not  Intending  to  give  a  pref- 
erence, cannot  be  compelled,  under  the  bank- 
ruptcy act,  i  606,  to  repay  the  money  to  the 
trustee  In  bankruptcy,  but  under  i  670  he 
must  surrender  the  preference  that  he  has  re- 
ceived, before  any  claim  by  him  against  the 
estate  can  be  allowed. 

8.  The  provision  of  the  bankruptcy  act,  I  BTj, 
for  the  surrender  of  preferences  as  a  condi- 
tion of  proving  claims,  Is  not  a  penal  require- 
ment to  be  strictly  construed. 

4.  An  order  of  the  court  of  bankruptcy  reject- 
ing a  claim,  and,  in  addition  thereto,  requir- 
ing the  creditor  to  repay  to  the  trustee  the 
amount  of  a  dividend  theretofore  received,  is 
not  made  In  a  suit,  within  the  meaning  of  the 
bankruptcy  act,  i  236,  relating  to  suits  by  the 
trustee. 

[No.  391.] 

Argued  January  18,  tl,  1901.    Decided  May 

rt,  mi. 

APPEAL  from  the  United  State*  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  decision  affirming  a  decree 
in  a  bankruptcy  proceeding.  Affirmed. 

See  same  case  below,  41  C.  C.  A.  681,  101 
Fed.  1005. 

Statement  by  Mr.  Justice  MoKennai 
In  proceedings  in  bankruptcy  in  the  mat- 
ter of  Frank  Brothers,  bankrupts,  in  the  dis- 
trict court  for  the  northern  district  of  Illi- 
nois, the  appellants  filed  a  claim  for  goods, 
wares,  and  merchandise  sold  and  delivered 
to  said  bankrupt  firm  for  the  sum  of  $3,088.- 
Ml  The  claim  was  allowed,  and  i 
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ly  a  dividend  of  16  per  cent  wu  paid  there- 
on. 

*  On  the  31st  of  August,  1899,  the  appellee, 
the  Chicago  Title  &  Trust  Company,  filed  a 
petition  for  a  reconsideration  of  the  claim 
and  its  rejection  on  the  ground  that  Carson, 
Pirie,  Scott,  ft  Company  had  within  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy  received  from  the  bankrupts 
large  sums  of  money  as  preferences,  which 
preferences  had  not  been  surrendered.  The 
recovery  of  the  dividend  paid  was  also 
prayed  for. 

To  the  petition,  Carson,  Pirie,  Scott,  ft 
Company  made  the  following  answer: 

"They  admit  that  they  have  collected  in 
the  usual  and  ordinary  course  of  their  busi- 
ness, from  said  bankrupts,  Frank  Brothers, 
within  four  (4)  months  prior  to  the  filing 
of  the  petition  in  bankruptcy,  the  sum  of  one 
thousand  three  hundred  and  thirty-six  and 
79/100  dollars  ($1,336.79). 

"Further  answering,  Carson,  Pirie,  Scott, 
ft  Company  say  that  they  did  not  know,  or 
have  reason  to  believe,  that  the  said  Frank 
Brothers  were  insolvent  at  the  time  the  pay- 
ments were  made,  nor  did  they  have  reasona- 
ble cause  to  believe  that  such  payments  were 
made  with  any  intent  to  give  them  a  prefer- 
ence, nor  did  said  Frank  Brothers  intend  the 
payments  so  made  to  be  preferences." 

The  matter  came  up  before  Frank  L. 
Wren,  referee,  and  he  substantially  found  the 
facts,  from  the  stipulation  of  the  parties,  as 
hereinafter  stated  in  the  findings  of  the  cir- 
cuit court  of  appeals,  and  that  the  payments 
constituted  a  preference.  He  adjudged, 
therefore,  that  the  claim  be  reconsidered  and 
rejected,  and  the  dividend  paid  thereon  be 
given  up.  On  review  the  district  oourt  also 
found  the  facts  as  the  referee  found  them, 
and  on  the  9th  of  May,  1900,  made  and  en- 
tered an  order,  the  conclusion  of  which  was 
as  follows: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  said  claim  of  said  Carson,  Pirie, 
Scott,  ft  Company,  heretofore  filed  herein  and 
allowed,  should  be  reconsidered. 

"That  said  claim  of  Carson,  Pirie,  Scott, 
ft  Company  should  be  rejected  and  expunged. 

"That  said  Carson,  Pirie,  Scott,  ft  Com- 
pany forthwith  pay*to  the  trustee  herein  the 
amount  of  the  dividend  heretofore  paid  to 
them  by  the  trustee  herein,  to  wit,  the  sum 
of  $404.10." 

Carson  ft  Company  excepted,  and  subse- 
quently took  an  appeal  to  the  circuit  court 
of  appeals,  which  court  affirmed  the  order  of 
the  district  oourt,  upon  its  opinion  in  Re 
Fort  Wayne  Eleotrio  Corp.  39  C.  C.  A.  582, 
99  Fed.  400.  The  case  was  then  brought 


The  findings  of  fact  and  conclusions  of  law 
of  the  circuit  court  of  appeals  are  as  fol- 
lows: 

"First.  That  on  February  11,  1899,  Au- 
gust Frank,  Joseph  Frank,  and  Louis  Frank, 
trading  as  Frank  Brothers,  were  duly  ad- 
judged bankrupts. 

"Second.  That  for  a  long  time  prior  there- 
to appellants  carried  on  dealings  with  the 
■aid  bankrupt  firm:   said  dealings  consist- 


ing of  a  sale  by  said  appellants  to  said 
Frank  Brothers  of  goods,  wares,  and  mer- 
chandise amounting  to  the  total  sum  of  $4,- 
403.77. 

"Third.  That  said  appellants  in  tie  regu- 
lar and  ordinary  course  of  business,  and 
within  four  months  prior  to  the  adjudication 
in  bankruptcy  herein,  did  collect  and  receive 
from  said  bankrupts  as  partial  payment  of 
said  account  for  such  goods,  wares,  and  mer- 
chandise so  sold  and  delivered  to  said  Frank 
Brothers,  the  sum  of  $1,336.79,  leaving  a  bal- 
ance due,  owing,  and  unpaid,  amounting  to 
$3,093.98. 

"Fourth.  That  at  the  time  this  payment 
was  made  said  Frank  Brothers  were  wholly 
and  hopelessly  insolvent  to  the  knowledge  of 
said  Frank  Brothers,  and  that  when  said 
payments  were  made,  and  at  the  time  of  the 
adjudication  in  bankruptcy  of  the  bankrupts 
herein,  the  assets  of  said  bankrupts  did  not 
exceed  the  sum  of  $129,000,  while  their  lia- 
bilities exceeded  $600,000. 

"Fifth.  That  at  the  time  of  the  payment 
above  set  forth  neither  said  appellants  nor 
any  of  their  agents  had  knowledge  of  the  in- 
solvency of  said  Frank  Brothers,  or  had  rea- 
sonable cause  to  believe  that  said  Frank 
Brothers  were  insolvent,  and  that  when  said 
payment  was  made  said  appellants  did  not 
nave  reasonable  cause  to  believe  that  said 
bankrupts  by  said  payment  intended  thereby 
to  give  a  preference.  Nor  did  said  bank- 
rupts by  said  payments  intend  thereby  ton 
give  a  preference.  5 
'"Sixth.  That  at  or  about  the  time  of  the* 
first  meeting  of  the  creditors  herein,  to  wit, 
on  March  17,  1899,  said  appellants  duly  filed 
a  claim  herein  against  said  bankrupts'  es- 
tate for  their  balance  of  said  claim  for  goods, 
wares,  and  merchandise  sold  by  them  to  the 
bankrupts  as  aforesaid, — said  balance 
amounting  to  the  sum  of  $3,093.98,  and  that 
at  or  about  the  time  of  the  said  first  meet- 
ing of  creditors  herein  said  claim  was  duly 
allowed  at  the  sum  last  above  set  forth ;  that 
thereafter,  and  on  the  28th  day  of  April, 
1899,  a  dividend  of  15  per  cent  upon  all 
claims  which  were  allowed  againBt  said 
bankrupts'  estate  was  duly  declared  by  the 
referee  herein,  and  that  said  dividend  was 
paid  to  the  various  creditors  who  had  proved 
their  claims,  including  appellants';  that  the 
amount  of  the  dividend  paid  to  appellants 
was  $464.10,  which  money  appellants  still  re- 
tain, no  part  thereof  having  been  repaid  or 
returned  to  the  trustee  herein  or  anybody 
acting  on  behalf  of  said  trustee. 

"Seventh.  That  at  the  time  of  the  allow- 
ance of  said  claim  and  the  declaration  of 
said  dividend  and  the  payment  thereof  the 
trustee  was  not  aware  of  the  fact  that  said 
appellants  had  received  any  preference  on 
their  claim  and  demand  against  said  bank- 
rupts. 

"Eighth.  The  said  appellants  have  refused 
to  surrender  to  the  trustee  the  amount  of 
the  payment  made  to  them  by  said  bank- 
rupts above  set  forth,  as  a  condition  of  the 
allowance  of  their  said  claim,  and  have  by 
their  counsel  declared  that  it  is  the  inten- 
tion of  said  claimants  to  retain  the  fall 
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amount  of  said  payment  so  made  to  them  by 
said  bankrupts,  and  not  to  surrender  the 


"Ninth.  That  the  appellee,  Chicago  Title 
&  Trust  Company,  trustee,  which  had  been 
duly  appointed  trustee  of  the  bankrupt  es- 
tate of  said  Frank  Brothers,  filed  its  petition 
praying  that  the  claim  of  appellants  against 
the  bankrupts'  estate  be  reconsidered  and  re- 
jected, and  that  said  appellants  be  ordered 
and  required  to  repay  to  the  trustee  the 
amount  of  the  dividend  on  the  said  claims 
theretofore  paid  to  appellants;  the  grounds 
of  said  petition  being  that  said  appellants 
had  within  four  months  prior  to  the  adjudi- 
m  cation  in  bankruptcy  of  said  bankrupts  re- 
^Iceived  large  sums  of  money  as  preferences, 

*  which  •preferences  said  appellants  had  not 
surrendered  j  that  said  appellants  appeared 
in  said  proceedings  and  answered  said  peti- 
tion. 

"That  the  referee  upon  the  evidence  pre- 
sented before  him  decided  that  the  said  pay- 
ment made  by  the  bankrupts  to  said  appel- 
lants constituted  a  preference,  and  that  by 
reason  of  said  preferences  the  appellants' 
claim  should  be  reconsidered  and  rejected, 
and  that  appellants  should  repay  to  appellee 
the  amount  of  the  dividend  on  appellants' 
said  claim  theretofore  paid  by  appellee  to 
them,  the  sum  of  #484.10;  that  upon  appel- 
lants' application  and  upon  the  certification 
of  the  questions  presented  to  the  United 
States  district  court  for  the  northern  district 
of  Illinois,  the  decree  of  the  referee  was  con- 
finned,  and  an  order  in  the  district  court 
was  entered  in  accordance  with  the  referee's 
said  report,  from  which  order  an  appeal  was 
taken  to  this  court. 

"Upon  the  foregoing  facts  this  court 
makes  the  following  conclusions  of  law: 

"First.  That  the  payment  made  by  appel- 
lants to  the  bankrupts  at  the  time  and  in 
the  manner  above  shown  constitutes  a  pref- 
erence, and  that  by  reason  of  the  failure  and 
refusal  of  said  appellants  to  surrender  said 
•references  they  were  not  entitled  to  prove 
their  claim  against  the  bankrupts'  estate. 

''Second.  That  the  district  court  had  the 
power  and  authority  to  order,  require,  and 
compel  appellants  to  repay  to  the  trustee  the 
amount  of  the  dividend  received  by  appel- 
lants." 

Messrs.  Henry  A  oh,  A.   J.  Fflaia, 

George  Packard,  Joseph  U.  Rothschild,  and 
8.  O.  Levinson  for  appellants. 

Messrs.  EL  B.  Felaenthal  and  Herman 
Frank  for  appellee. 

After  stating  the  case  as  above,  Mr.  Jus- 
tice MeKenna  delivered  the  opinion  of  the 
court: 

The  question  presented  by  this  record  is 
whether  payments  in  money  made  by  an  in- 
K  solvent  debitor  to  a  creditor,  the  debtor  not 

*  intending  to  give  a  preference,  and  the  cred- 

*  itor  nothaving*reasonable  cause  to  believe  a 
preference  was  intended,  did  nevertheless 
constitute  a  preference  within  the  meaning 
of  the  bankrupt  act  of  1898,  and  were  re- 
quired to  be  surrendered  as  a  condition  of 


proving  the  balance  of  the  debt  or 
claims  of  the  creditor. 

The  solution  of  the  question  depends  pri- 
marily upon  the  interpretation  of  subdivi- 
sions a  and  6,  {  60,  of  the  law  of  1808,  and 
certain  related  sections.  Subdivision  a  of 
I  60  is  as  follows: 

"Preferred  Creditors. — a.  A  person  shall 
he  deemed  to  have  given  a  preference  if,  be- 
ing insolvent,  ha  has  procured  or  suffered  a 
judgment  to  he  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the  en- 
forcement of  such  judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same 
class."    [30  Stat  at  L.  644,  chap.  641.] 

It  will  be  observed  that  payments  in  mon- 
ey are  not  expressly  mentioned.  Transfers 
of  property  are,  and  one  of  the  contentions 
of  appellants  is  that  by  "transfers  of  prop- 
erty'  payments  in  money  are  not  intended. 
The  contention  is  easily  disposed  of.  It  is 
answered  by  the  definitions  contained  in  f 
1.  It  is  there  provided  that  "transfer' 
shall  include  the  sale  and  every  other  and 
different  mode  of  disposing  of  or  parting 
with  property  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment, 
pledge,  mortgage,  gift,  or  security."  It 
seems  necessarily  to  mean  that  a  transfer  of 
property  includes  the  giving  or  conveying 
anything  of  value, — anything  which  has 
debt-paying  or  debt-securing  power. 

We  are  not  unaware  that  a  distinction  be- 
tween money  and  other  property  is  some- 
times made,  but  it  would  be  anomalous  in 
the  extreme  that  in  a  statute  which  is  con- 
cerned with  the  obligations  of  debtors  and 
the  prevention  of  preferences  to  creditors, 
the  readiest  and  most  potent  instrumentali- 
ty to  give  a  preference  should  have  been 
omitted.  Money  is  certainly  property, 
whether  we  regard  any  of  its  forma  or  any 
of  its  theories.  It  may  be  composed  of  a 
precious  metal,  and  hence  valuable  of  itself, 
gaining  little  or  no  addition  of  value  from* 
the  attributes  which  give  it  its  ready  ex- 5 
changeability  and  currency.  And  its* other* 
forms  are  immediately  convertible  into  the 
same  precious  metal,  and  even  without  such 
conversion  have,  at  times,  even  greater  com- 
mercial efficacy  than  it.  It  would  be  very 
strange  indeed  if  such  forms  of  property, 
with  all  their  sanctions  and  powers,  should 
be  excluded  from  the  statute,  and  the  repre- 
sentatives of  private  debts  which  we  denomi- 
nate by  the  general  term  "securities"  should 
be  included.  We  certainly  cannot  so  de- 
clare upon  one  meaning  of  the  word  "trans- 
fer." If  the  word  itself  permitted  such 
declaration,  which  we  do  not  admit,  the  defi- 
nition in  the  statute  forbids  H.  Transfer" 
is  denned  to  be  not  only  the  sale  of  property, 
but  "every  other  and  different  mode  of  dis- 
posing of  or  parting  with  property."  All 
technicality  and  narrowness  of  meaning  is 
precluded.  The  word  is  used  in  its  most 
comprehensive  sense,  and  is  intended  to  in- 
clude every  means  and  manner  by  which 
property  can  pass  from  the  ownership  and 
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possession  of  another,  and  by  which  the  re- 
sult forbidden  by  the  statute  may  be  accom- 
plished,— a  preference  enabling  a  creditor 
"to  obtain  a  greater  percentage  of  his  debt 
than  any  other  creditors  of  the  same  class." 

But  it  is  said  "that  Congress  in  passing 
the  law  had  in  mind  the  distinction  between 
the  payments  of  money  and  the  transferring 
of  property;  otherwise  they  indulged  in  tau- 
tology" in  subdivision  d.  By  that  it  is  pro- 
vided: "If  a  debtor  shall,  directly  or  indi- 
rectly, in  contemplation  of  the  filing  of  a 
petition  by  or  against  him,  pan  money  or 
transfer  property  to  an  attorney  and  coun- 
selor at  law,  solicitor  in  equity,  or  proctor 
in  admiralty,  for  services  to  be  rendered,  the 
transaction  shall  be  re-examined  by  the 
court  on  petition  of  the  trustee  or  any  cred- 
itor, and  shall  only  be  held  valid  to  the  ex- 
tent of  a  reasonable  amount  to  be  determined 
by  the  court,  and  the  excess  may  be  recov- 
ered by  the  trustee  for  the  benefit  of  the  es- 
tate." 

That  all  the  words  of  a  statute  should,  if 
possible,  be  given  effect  we  concede,  but  tau- 
tology sometimes  occurs.  Is  there  not  an  ex- 
ample in  subdivision  e  of  i  67  (which,  by 
the  way,  and  notwithstanding,  is  relied  on 
by  the  appellants)  t  It  provides  that  "all 
conveyances,  transfer*,  assignments,  or  en- 
cumbrances of  his  property,  or  any  part 
thereof,  made  or  given  by  a  person  adjudged 
"J  a  bankrupt,"  in  fraud  of  creditors,  shall  be 

*  null  and  void  as  to  them. 

*  *  Manifest  tautology,  but  certainly  not  used 
to  detract  from  the  definition  of  "transfer" 
in  I  1,  or  to  exclude  application  of  that  sec- 
tion in  proper  eases.  Conveyances,  assign- 
ments, and  encumbrances  of  property  are  but 
modes  of  its  absolute  or  conditional  disposi- 
tion (transfer),  as  payment  of  money  is  a 
mode  of  its  disposition  (transfer),  and 
there  was  a  particular  expression  of  each 
mode  on  account  of  the  primary  purpose  to 
be  secured  in  each  case, — the  purpose  being, 
in  60  d,  to  control  payments  to  attorneys; 
in  67  «  the  purpose  being  to  prohibit  the  dis- 
position of  property  by  the  debtor  to  per- 
sons other  than  creditors  in  fraud  of  the  act. 

But,  construing  transfers  of  property  to 
include  payments  of  money,  it  is  neverthe- 
less urged  that,  not  only  must  the  act  and 
state  of  mind  of  the  giving  debtor  be  consid- 
ered, but  the  act  and  state  of  mind  of  the 
receiving  creditor  must  be  considered.  It 
is  not  enough  that  an  advantage  in  fact  be 
given,  but  to  make  it  a  preference  "the  per- 
son receiving  it  or  to  be  benefited  thereby, 
or  his  agent  acting  therein,  shall  have  had 
reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference."  In 
other  words,  it  is  contended  that  the  quoted 
words  should  be  read  into  subdivision  a 
from  subdivision  b,  and  the  necessity  of  do- 
ing so  is  claimed  to  be  established  by  other 
sections  of  the  statute.  The  other  sections 
are  inserted  in  the  margin. f 


*  Section  60  6  is  as  follows:  • 

"If  a  bankrupt  shall  have  gives  a  pref- 
erence within  four  months  before  the  filing 
of  a  petition,  or  after  the  filing  of  the  peti- 
tion and  before  the  adjudication,  and  the 
person  receiving  it  or  to  be  benefited  there- 
by, or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from  such 
person." 

Subdivisions  a  and  6  are  concerned  with 
a  preference  given  by  a  debtor  to  his  credit- 
or. Subdivision  a  defines  what  shall  consti- 
tute it,  and  subdivision  b  states  a  conse- 
quence of  it, — gives  a  remedy  against  it. 
The  former  defines  it  to  be  a  transfer  of 
property  which  will  enable  him  to  whom  the 
transfer  is  made  to  obtain  a  greater  percent- 
age of  his  debt  than  other  creditors.  The 
latter  provides  a  consequence  to  be  that  the 
transfer  may  be  avoided  by  the  trustee  and 
the  property  or  its  value  recovered;  provided, 
however,  that  the  preference  was  given  with- 
in four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy  or  before  the  adjudica- 
tion, and  the  creditor  had  reason  to  believe »- 
a  preference  was  intended.  So  far,  so  clear.* 
If  the*  conditions  mentioned  exist,  the  prof-* 
erence  may  be  avoided.  But  if  the  person 
receiving  the  preference  did  not  have  cause 
to  believe  it  was  intended,  what  then!  It 
follows  that  the  condition  being  absent,  its 
effect  will  be  absent.  In  other  words,  he 
may  keep  the  property  transferred  to  him, 
whether  it  be  a  complete  or  partial  discharge 
of  his  debt.  But  if  only  a  partial  discharge, 
may  he  prove  the  balance  of  his  debt  or  oth- 
er debts! 

Section  57  g  provides  for  such  case.  "The 
claims  of  creditors,"  it  provides,  "who  have 
received  preferences  shall  not  be  allowed  un- 
less such  creditors  shall  surrender  their 
preferences." 

There  is  certainly  no  ambiguity  so  far. 
What  a  preference  is,  is  plain.  What  the  ef- 
fect of  it  is,  if  taken  under  the  conditions 
mentioned,  is  equally  plain.  So  taken,  it 
may  be  recovered  back.  If  not  so  taken,  it 
may  be  kept  or  surrendered.  Unless  sur- 
rendered, he  who  received  it  cannot  prove 
his  debt  or  other  debts.  His  election  is  be- 
tween keeping  the  preference  and  surrender- 
ing it.  That  is  the  favor  of  the  law  to  his 
innocence,  but,  aiming  to  secure  equality  be- 
tween him  and  other  creditors,  can  the  law 
indulge  further?  He  may  have  been  paid 
something, — maybe  a  greater  percentage 
than  other  creditors  can  be.  That  is  his  ad- 
vantage, and  he  may  keep  it.  If  paid  a  leas 
percentage  he  can  obtain  as  much  as  other 
creditors  by  surrendering  the  payment,  and 
an  equality  of  distribution  of  the  assets  of 
the  bankrupt  is  assured.  The  effect  is  equit- 
able, and  that  it  was  intended  is  supported 
by  prior  legislation. 


|8ec.  60o.  If  a  creditor  ha 
and  afterwards  In  good  faith  gives  the  debtor 
further  credit  without  security  of  any  kind  for 
property  which  becomes  a  part  of  the  debtor's 
estates,  the  amount  of  such  new  credit 


lng  unpaid  at  the  time  of  the  adjudication  la 
bankruptcy  may  ba  set  off  against  the  amount 
which  would  otherwise  be  recoverable  from  him. 

Bee.  S.  Acts  of  Bankruptcy. — a.  Acts  of  bank- 
ruptcy by  a  person  shall  consist  of  his  having 
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The  bankrupt  act  of  1867  had  provision* 
against  preferences.  SS  23  and  36,  5084  and 
6128,  Rev.  Stat.  They  could  be  recovered, 
and  had  to  be  surrendered  to  enable  the  cred- 
itor to  prove  his  debt,  but  the  law  was  care- 
ful to  express  upon  what  condition  in  each 
caw.  They  could  be  recovered  back  if  the 
creditor  had  "reasonable  cause  to  believe" 
the  debtor  was  insolvent,  and  they  were  giv- 
en "in  fraud  of  the  provisions  of  this  title." 
S  6128,  Rev.  Stat  They  had  to  be  surren- 
dered if  received  under  like  condition.  Sec- 
tion 6084,  Rev.  Stat,  provided  that  "any 
person  who  .  .  .  has  accepted  any  pref- 
erence having  reasonable  cause  to  believe 
K  that  the  tame  wot  made  or  given  by  the 
2  debtor  contrary  to  any  provisions  of  the  act 
7  of  'March  2,  1869,  chap.  176,  .  .  .  shall 
not  prove  the  debt  or  claim  on  account  of 
which  the  preference  is  made  or  given,  nor 
•hall  he  receive  any  dividend  therefrom  until 
he  shall  first  surrender  to  the  assignee  all 
property,  money,  benefit  or  advantage  re- 
ceived by  him  under  such  preference. 

The  words  in  italics  are  omitted  from  the 
set  of  1898.  Was  the  omission  without  pur- 
pose t  The  omission  of  a  condition  is  cer 
la  inly  not  the  same  thing  as  the  expression 
of  a  condition.  Was  it  left  out  in  words  to 
be  put  back  by  construction  t  Taken  from 
the  certainty  given  by  prior  use  and  prior 
decisions,  and  committed  to  doubt  and  con- 
troversy t  There  is  a  presumption  against 
It  When  the  purpose  of  a  prior  law  is  con- 
tinued, usually  its  words  are,  and  an  omis- 
sion of  the  words  implies  an  omission  of  the 
purpose.  This  rule  we  lately  applied  in 
Barde*  v.  Firit  Vat.  Bank,  178  U.  S.  624,  44 
L.  ed.  1175,  20  Sup.  Ot  Rep.  1000.  In  that 
ease,  in  determining  whether  the  jurisdiction  1 
of  ti»e  circuit  and  district  courts  of  the 
United  States  was  concurrent  with  the  state 
courts  in  certain  suits  at  law  and  equity  be- 
tween the  assign***  in  bankruptcy  and  the 
adverse  claimant  of  property  of  the  bank- 
rapt,  the  statutes  of  1841  and  1867  were 
compared  with  that  of  1898,  and  from  the 
omission  from  the  latter  of  certain  provi- 
sions of  the  former  statutes  it  was  decided 
that  such  jurisdiction  did  not  exist   It  was 


•aid  by  the  court,  speaking  by  Mr.  Justice 

Grays  "We  find  it  impossible  to  infer  that 
when  Congress,  in  framing  the  act  of  1898, 
entirely  omitted  any  similar  provision,  and 
substituted  the  restricted  provisions  of  | 
23,  it  intended  that  either  of  those  courts 
should  retain  the  jurisdiction  which  it  had 
under  the  obsolete  provision  of  the  earlier 
acts." 

We  might  rest  the  discussion  here,  but 
counsel  have  ably  urged  against  our  inter- 
pretation of  the  statute  considerations  which 
should  be  noticed.  They  assert  its  incorrect- 
ness because:  (1)  That  the  provisions  of 
57  g,  which  denies  allowance  to  the  claims 
of  creditors  unless  such  creditors  surrender 
the  preferences  they  have  received,  are  penal 
and  should  be  strictly  construed.  Being 
penal,  it  is  contended,  there  should  be  a  guil- 
ty intent  to  incur  their  punishment  {i)at 
Of  the  defectiveness  of  60  a,  and  the  neces-3 
sity  of  explaining  it  and  enlarging  it  by*oth-» 
er  provisions.  (3)  Of  the  consequences  of 
the  construction,— consequences  which  are 
declared  to  be  anomalous  and  even  absurd. 

1.  We  cannot  concur  in  the  view  that  57 
g  is  a  penal  requirement  It  is  hardly  neces- 
sary to  assert  that  the  object  of  a  bankrupt 
act  *o  far  as  creditors  are  concerned,  is  to 
secure  equality  of  distribution  among  them 
of  the  property  of  the  bankrupt — not  among 
some  of  the  creditors,  but  among  all  of  them. 
Such  object  could  not  be  secured  if  there 
were  no  provisions  against  preferences, — no 
provisions  for  defeating  their  purpose.  And 
It  is  no  reflection  on  the  statute  that  it  does 
not  do  so  entirely.  It  allows  complete  pay- 
ments, and  counsel  has  seen  and  urges  what 
seems  to  be  inequitable  in  that — the  giving 
favor  to  the  diligence  which  secured  it — and 
strongly  argues  that  if  complete  payments 
may  be  retained  without  penalty,  why  not 
partial  payments;  if  diligence  (and  diligence 
is  made  a  great  deal  of  in  the  argument)  is 
favored  in  the  one  case,  why  not  in  the  oth- 
er t  The  view  is  too  narrow  and  partial. 
Comparing  such  creditors,  there  may  be  ine- 
quality, but  considering  other  creditors, 
what  shall  be  saidt  Some  thought  must  be 
had  of  them,  and  considering  them — indul- 


(1)  conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  concealed  or  removed, 
any  part  ot  bis  property  with  intent  to  binder, 
delay,  or  defraud  his  creditors,  or  any  of  them  ; 
er  (2)  transferred,  while  Insolvent  any  portion 
of  his  property  to  one  or  more  of  his  creditors, 
with  intent  to  prefer  such  creditors  over  his 
other  creditors. 

Sec.  3  6.  A  petition  may  be  died  against  a 
person  who  la  Insolvent,  and  who  has  committed 
an  act  of  bankruptcy  within  four  months  after 
the  commission  of  such  act.  Such  time  shall 
not  expire  until  four  months  after  (1)  the  date 
of  the  recording  or  registering  of  the  transfer 
or  assignment,  when  the  act  consists  In  having; 
made  a  transfer  of  any  of  his  property  with 
Intent  to  hinder,  delay,  or  defraud  his  creditors 
or  for  the  purpose  of  giving  a  preference  as 
hereinbefore  provided,  or  a  general  assignment 
(or  the  benefit  of  his  creditors,  If  by  law  such 
recording  or  registering  Is  required  or  permitted, 
•r  if  It  Is  not  'rom  the  date  when  the  bene- 
•clary  takes  notorious,  exclusive,  or  continuous 
possession  of  the  property,  unless  the  petition- 


ing creditors  have  received  actual  notice  of  such 
transfer  or  assignment. 

Sec.  67  d.  Liens  given  or  accepted  In  good 
faith  and  not  In  contemplation  of  or  In  fraud 
upon  this  act,  and  for  a  present  consideration, 
which  have  been  recorded  according  to  law.  If 
record  thereof  was  necessary  In  order  to  Impart 
notice,  shall  not  be  affected  by  this  act. 

Sec  68.  Set-offs  and  Counterclaims. — a.  In 
all  cases  of  mutual  debts  or  mutual  credits  be- 
tween the  estate  of  a  bankrupt  and  a  creditor 
the  account  shall  be  stated,  and  one  debt  sball 
be  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid. 

0.  A  set-off  or  counterclaim  shall  not  be  al- 
lowed In  favor  of  any  debtor  of  the  bankrupt 
which  (1)  Is  not  provable  against  the  estate; 
or  (2)  was  purchased  by  or  transferred  to  him 
after  the  filing  of  the  petition,  or  within  four 
months  before  such  filing,  with  a  view  to  such 
use,  and  with  knowledge  or  notice  that  such 
bankrupt  was  Insolvent  or  had  committed  sa 
act  of  bankruptcy. 
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gent  creditors  M  well  u  diligent  ereditore — 
an  attempt  to  secure  the  best  remedies  and 
results  in  the  circumstances  was,  no  doubt, 
the  aim  of  the  legislature.  And  advantage 
mar  be  left  with  the  preferred  creditor.  As 
we  have  already  said,  if  the  preference  ex- 
ceed the  share  of  the  bankrupt's  estate  which 
the  creditor  would  be  entitled  to,  he  may 
keep  the  preference.  If  it  be  less,  he  may 
surrender  it  and  share  equally  with  the  oth- 
er creditors.  If  the  purposes  of  the  stat- 
ute are  to  be  considered,  this  is  certainly 
not  punishment,  but  benefit.  If  it  is  dis- 
crimination at  all,  it  is  discrimination 
against  the  other  creditors. 

2.  Undoubtedly  all  the  sections  of  the  act 
must  be  construed  together  as  means  to  ef- 
fect its  purpose,  and  some  of  its  sections  are 
closely  related.  It  does  not  follow,  however, 
that  each  section  should  not  be  given  the 
meaning  its  language  conveys,  if  clear  and 
consistent  It  does  not  follow  that  because 
the  terms  of  a  section  are  defined  elsewhere, 
©or  the  consequences  of  its  provisions  are  ex- 
§  pressed  elsewhere,  that  it  becomes  a  nullity, 
>  or  that  it  is  'defective.  Not  that  we  may 
not  "travel  outside,"  to  use  counsel's  expres- 
sion, of  any  section,  if  it  be  necessary  to 
travel  outside.  We  may  travel  outside  for 
some  things,  not  necessarily  for  all  things. 
The  argument  is,  you  must  travel  outside  of 
subdivision  a  for  a  time  within  which  the 
preference  must  have  been  given,  and  four 
months  are  selected  in  analogy  to  subdivision 
b  and  of  S  3  6.  This  may  be  conceded,  and 
the  meaning  of  subdivision  a  would  not  be 
otherwise  altered.  There  would  still  remain 
a  clear  definition  of  a  preference. 

The  argument  is  strong  which  is  urged  to 
support  a  four  months'  limitation,  but  it  can 
be  argued  in  opposition  that  subdivision  a 
needs  no  explanation  from  other  parts  of  the 
statute  "in  order  to  obtain  a  time  limit  on 
the  question  of  preference."  It  can  be  ar- 
gued that  subdivision  a  gives  such  limit  in 
the  existence  of  insolvency.  But  we  are  not 
required  to  decide  either  way  on  this  record. 
A  time  limit  is  entirely  independent  of  the 
belief  of  the  creditor  or  of  the  belief  which 
may  be  attributed  to  him, — entirely  inde- 
pendent of  his  right  to  a  greater  proportion 
of  the  bankrupt's  property  than  other  cred- 
itors. It  is  urged,  however,  that  a  time  lim- 
it— whether  of  four  months,  or  extending  in- 
definitely before  the  filing  of  the  petition  in 
bankruptcy,  having  no  limit  but  the  statute 
of  limitations — differently  affects  the  credit- 
or receiving  the  preference,  and  the  differ- 
ence should  be  considered  in  construing  the 
statute.  It  is  pointed  out  that  insolvency 
has  a  different  meaning  under  the  act  of 
1898  than  it  had  under  the  act  of  1867.  Un- 
der the  latter,  the  debtor  was  insolvent  when 
he  was  unable  to  pay  his  debts  in  the  ordi- 
nary course  of  business.  Under  the  former, 
when  the  aggregate  of  his  property  at  a  fair 
valuation  is  insufficient  to  pay  his  debts, 
and,  it  is  said,  this  being  practically  impossi- 
ble to  ascertain  on  account  of  the  uncertain- 
ty of  its  factors,  therefore  a  time  limit  to  a 
preference  is  necessary,  and  also  that  there 
should  be  a  guilty  knowledge  on  the  part  of 


the  creditor  of  the  guilty  intent  upon  the 
part  of  the  debtor.  There  are  two  weakness- 
es in  the  argument.  It  ascribes  a  penal 
character  to  $  57  g,  and  regards  the  require- h 
ment  of  the  surrender  of  the  preference  as  a$ 
condition  of  proving  debts  as  a'punishment,* 
and  not  a  provision  to  secure  equality 
among  creditors.  On  this  we  have  sufficient- 
ly commented.  The  other  weakness  in  the 
argument  is  that  it  exaggerates  the  differ- 
ence between  the  definitions  of  insolvency, 
and  overlooks  an  advantage  to  the  creditor 
in  the  definition  contained  in  the  act  of  1898. 
Inability  to  pay  debts  in  the  ordinary  coarse 
of  business  usually  accompanies  an  insuffi- 
ciency of  assets.  It  may  not,  of  course.  At 
times  a  debtor's  property,  though  amply 
sufficient  in  value  to  discharge  all  of  his  ob- 
ligations, may  not  be  convertible  without 
sacrifice  into  that  form  by  which  payments 
may  be  made.  The  law  regards  that  possi- 
bility. In  this  there  is  indulgence  to  the 
debtor,  and  through  him  to  preferred  credit- 
ors. But  the  discussion  need  not  be  extend- 
ed. The  law  has  made  its  definition  of  in- 
solvency, whatever  the  effect  may  be,  and 
has  determined  by  that  definition  consequen- 
ces, not  only  to  the  debtor,  but  to  his  cred- 
itors and  to  purchasers  of  his  property. 

3.  It  is  but  one  rule  of  construction  that 
the  consequences  of  a  statute  may  be  consid- 
ered in  construing  its  meaning.  The  rule 
may  be  counterpoised  by  other  rules;  it  may 
be  prevailed  over  by  that  one  which  requires 
the  intent  of  the  statute  to  be  looked  for  in 
its  words.  Where  they  are  clear  and  involve 
no  absurdity,  they  are  its  only  expositors. 
It  is  not  contended  that  the  provisions  which 
we  are  considering  are  not  clearly  expressed 
and  adequate  to  convey  a  definite  meaning. 
It  is  true,  it  is  urged  that  the  word  "pref- 
erence" imports  the  conscious  participation 
of  the  creditor  and  debtor  in  the  same  intent. 
Wc  cannot  concur  in  that  view,  and  we  are 
brought  to  the  consequences  of  the  construc- 
tion which  we  have  put  upon  {  60.  It  is  de- 
nominated absurd  by  appellants.  What  is 
the  test  of  absurdity?  Hie  contradiction  of 
reason,  it  may  be  said,  and  to  make  an  imme- 
diate application  to  legislation  the  contradic- 
tion of  the  reason  which  grows  out  of  the 
subject-matter  of  the  legislation  and  the 
purpose  of  the  legislators.  But  all  legisla- 
tion is  not  simple,  nor  its  consequences  obvi- 
ous, or  to  be  controlled,  even  if  obvious. 
Whether  there  should  be  any  legislation  at 
all,  and  its  extent  and  form,  may  be  matters « 
of  dispute.  Its  consequences  may  be  viewed!? 
with  favor  or  with  alarm; •some  regretted,* 
but  accepted  as  inevitable,— accepted  as  the 
shadow  side  of  the  good.  In  such  situation 
it  is  for  the  legislature  to  determine,  and  it 
is  very  certain  that  the  judiciary  should  not 
refuse  to  execute  that  determination  from 
its  view  of  some  consequence  which  (to  use 
the  thought  and  nearly  the  words  of  Chief 
Justice  Marshall)  may  have  been  contem- 
plated and  appreciated  when  the  act  was 
passed,  and  considered  as  overbalanced  by 
the  particular  advantages  the  act  was  calcu- 
lated to  produce.  United  State*  v.  Fisher, 
t  Craven,  389,  2  L.  ed.  814.  Therefore  the 
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sound  rule  expressed  la  Sturges  v.  Orownin- 
ehield,  4  Wheat  202,  4  L.  ed.  560:  "It 
would  be  dangerous  in  the  extreme  to  infer 
from  extrinsic  circumstances  that  a  case  for 
which  the  words  of  an  instrument  expressly 
provide  shall  be  exempted  from  its  opera- 
tion. Where  words  conflict  with  each  oth- 
er, .  and  would  be  inconsistent  un- 
less the  natural  and  common  import  of 
words  be  varied,  construction  becomes  neces- 
sary, and  a  departure  from  the  obvious 
meaning  of  words  Is  justifiable.  But  if  in 
any  case  the  plain  meaning  of  a  provision 
not  contradicted  by  any  other  provision  in 
the  same  instrument  is  to  be  disregarded  be- 
cause we  believe  the  framers  of  that  instru- 
ment could  not  intend  what  they  say,  it 
must  be  one  in  which  the  absurdity  and  in- 
justice of  applying  the  provision  to  the  case 
would  be  so  monstrous  that  all  mankind 
would,  without  hesitation,  unite  in  reject- 
ing the  application." 

So,  in  United  States  v.  Ooldenberg,  168  U. 
8.  103,  42  Jj.  ed.  398,  18  Sup.  Ct  Rep.  4, 
where  Mr.  Justice  Brewer,  answering  the  ar- 
gument based  on  the  consequences  of  an  aot 
of  Congress  against  the  meaning  expressed 
by  its  words,  said : 

"No  mere  omission,  no  mere  failure  to 
provide  for  contingencies,  which  it  may  seem 
wise  to  have  specifically  provided  for,  justi- 
fy any  judicial  addition  to  the  language  of 
the  statute.  In  the  case  at  bar  the  omission 
to  make  specific  provision  for  the  time  of 
payment  does  not  offend  the  moral  sense 
(Ohurchof  the  HolyTrinity  v.United  States, 
143  U.  S.  457,  36  L.  ed.  226,  12  Sup.  Ct  Rep. 
611)  ;  it  involves  no  injustice,  oppression,  or 
absurdity  ( United  State*  v.  Kxrby,  7  Wall. 
482,  19  L  ed.  278 ;  UeKee  v.  United  States, 
K 164  U.  S.  287,  41  L.  ed.  437,  17  Sup.  Ct  Rep. 
£92)  ;  there  is  no  overwhelming  necessity  for 
•  applying  in  the  one  clause  the  *ame*limita- 
tion  of  time  which  is  provided  in  the  other. 
Von  constat  but  that  Congress  believed  it 
had  sufficiently  provided  for  payment  br- 
other legislation  in  reference  to  retaining 
possession  until  payment  or  security  there- 
for; or  that  it  failed  to  appreciate  the  ad- 
vantages which  counsel  insists  will  inure  to 
the  importer  in  case  payment  does  not  equal- 
ly, with  protest  follow  within  ten  days  from 
the  action  of  the  collector;  or  that  appre- 
ciating fully  those  advantages,  it  was  not 
unwilling  that  he  should  enjoy  them." 

Let  us  apply  these  principles  to  the  pres- 
ent case.  The  consequence  of  the  construc- 
tion of  the  circuit  court  of  appeals  is  said  to 
be  that  it  will  "harass  and  embarrass  the 
business  of  the  country,"  and  the  specifica- 
tion is  that  any  payment  to  a  creditor  may 
become  a  preference  and  the  alternative 
forced  upon  him  of  giving  it  up  or  losing  the 
right  to  prove  his  claim  or  claims  against 
his  debtor's  estate.  That  consequence  does 
not  seem  to  us  very  formidable,  even  in  the 
Instance  of  payments  to  private  bankers  by 
their  depositors,  as  illustrated  by  counsel  or, 
as  also  illustrated,  if  the  payments  should  be 
distributed  as  gifts  to  relatives,  or  to  endow 
universities,  and  cannot  be  obtained  to  be 
surrendered.  Granting  that  such  situation 


may  be  produced,  is  it  anything  after  all  but 
putting  the  creditor  to  an  election  of  com- 
parative and  debatable  courses  where  some 
loss  must  occur,  whichever  be  taken  T  Busi- 
ness life  has  many  such  examples,  and  a  law 
which  has  that  consequence  in  seeking  equal- 
ity among  creditors  Is  certainly  not  absurd 
in  even  the  loosest  and  most  inconsiderate 
meanings  of  the  word.  Other  illustrations 
are  used  which  present  the  same  situation  or 
depend  upon  it— that  is,  the  election  which 
a  preferred  creditor  is  forced  to  make  in  or- 
der to  prove  his  debts.  A  trader  is  insol- 
vent and  owes  $100,000.  His  assets  are 
$76,000.  He  owes  $50,000  to  A  and  B;  the 
other  $50,000  to  other  letters  of  the  alpha- 
bet He  makes  payments  to  the  latter  in  or- 
der to  prefer  them,  and  then  goes  into  bank- 
ruptcy. A  and  B,  having  nonpreferred, 
hence  provable,  claims,  elect  a  trustee. 
What  of  the  other  creditors  1  Counsel,  hav- 
ing full  control  of  the  imaginary  situation, 
makes  them  ignorant  of  the  debtor's  affairs, 
and  therefore  unwilling  to  risk  a  division  * 
with  A  and  B.  That  it  is  possible  for  suchj 
'ignorance  and  doubt  to  exist  may  be  oonced-* 
ed,  but  it  does  not  occur  to  us  how  either  can 
reasonably  continue  for  the  time  debts  may 
be  proved  against  the  estate  under  the  dis- 
closures required  of  the  bankrupt  by  the 
statute,  and  the  information  obtained  by  the 
trustee  of  the  estate  in  its  administration. 

But  it  is  said  a  debtor  may  even  make 
money  by  going  into  voluntary  bankruptcy, 
and  the  result  is  worked  out  by  circumstan- 
ces carefully  imagined  to  that  end,  combined 
with,  as  absolutely  necessary  to  the  result 
the  ignorance  and  timidity  of  creditors.  The 
illustration  is  that  suppose  a  bankrupt  has 
made  partial  payments  to  every  one  of  his 
creditors  within  four  months  preceding 
bankruptcy;  that  his  assets  at  the  time  of 
the  filing  of  the  petition  amounted  to  $50,- 
000,  and  his  liabilities  to  $100,000.  Hesi- 
tating in  this  extraordinary  situation  to  sur- 
render their  payments, — no  creditor  being 
tempted  by  $50,000, — the  conclusion  is  con- 
fidently advanced  that  "if  the  construction 
of  the  court  below  is  sound,  there  are  no 
creditors  who  have  provable  claims  against 
the  bankrupt"  And  the  query  i*  put  Who 
gets  the  $50,0007  The  implied  answer  is 
that  the  bankrupt  gets  them,  and  the  result 
is  easily  pronounced  absurd.  It  is  an  ab- 
surdity which  the  "construction  of  the  court 
below"  is  not  responsible  for.  What  a  court 
would  do  with  such  a  scheme  as  a  fraud  upon 
the  act,  we  are  not  called  upon  to  say.  We 
may  well  doubt  if  a  scheme  of  that  kind  will 
ever  come  up  for  decision.  We  find  it  im- 
possible to  conceive  a  case  in  which  $50,000, 
or,  indeed,  any  surplus,  would  not  be  an  in- 
ducement to  some  creditor  to  add  it  or  some 
portion  of  it  to  the  payment  of  his  claim. 

It  is  further  contended  "that  to  constitute 
a  preference  under  the  bankruptcy  act  with- 
in either  57  g  or  60  a,  at  least  the  intent  on 
the  part  of  the  bankrupt  to  prefer  mutt  be 
present."  In  support  of  this  it  is  said  that 
an  act  of  bankruptcy  consists,  under  |  8  (2) 
of  a  transfer  by  a  debtor  while  insolvent  of 
any  portion  of  his  property  to  one  or  mora 
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of  Ua  creditors,  with  intent  to  prefer  inch 
creditors  over  other  creditors,  and  In  such 
cue  a  petition  in  involuntary  insolvency 
may  be  filed  against  him.  Section  3  6.  It 
a  is  hence  deduced,  reading  those  provisions 
9  with  8  80  a,  that  preferences  under  the  lat- 
•  ter  must  be 'taken  with  the  intent  declared 
in  the  former,  because  it  is  not  reasonable 
to  assume  that  Congress  intended  that  there 
could  be  preferences  which  were  not  acts  of 
bankruptcy.  The  claim  overlooks  the  fact 
that  the  language  of  S  3  (2)  implies  a  dif- 
ference between  a  preference  and  the  intent 
with  which  it  is  given,  and,  besides,  eon- 
founds  the  different  purposes  of  the  sections 
and  their  different  conditions.  It  waa  for 
Congress  to  decide  whether  the  consequences 
to  a  debtor  of  being  forced  into  bankruptcy 
so  far  transcended  the  consequences  to  a 
creditor  by  a  surrender  of  his  preference,  as 
to  make  the  former  depend  upon  an  intent 
to  offend  the  provision  of  the  statute,  and 
the  latter  not  so  depend.  And  we  see  noth- 
ing unreasonable  in  the  distinction  or  pur- 
pose. Nor  does  the  contention  of  appellants 
And  support  in  the  provisions  of  the  act  of 
1867,  and  the  eases  of  May  v.  Fritton,  20 
Wall.  414,  22  L.  ed.  380,  and  Wilton  v.  City 
Bank,  17  Wall.  473,  21  L.  ed.  723.  In 
that  act  there  was  a  careful  expression  of 
the  intent  of  the  debtor  (5  5021,  Rev.  Stat) , 
and  as  careful  an  expression  of  the  state  of 
mind  of  the  preferred  creditor.  5§  5084, 
6128. 

Nor,  again,  do  we  And  anything  which 
militates  against  our  conclusion  in  subdivi- 
sion o  of  J  60.  That  subdivision  is  applica- 
ble to  the  cases  arising  under  b,  and  allows 
a  set-off  which  otherwise  might  not  be  al- 
lowed. 

The  interpretation  of  the  statute  which  we 
have  given  has  also  been  given  by  the  cir- 
cuit court  of  appeals  of  the  ninth  circuit,  in 
21  8.  C.— 68. 


a  well-considered  opinion  by  Circuit  Judge 
Morrow,  Re  Fiaen,  60  L.  R.  A.  606,  42  C  C. 
A.  S64,  102  Fed.  205. 

The  second  assignment  of  error  is  that  the 
court  erred  in  compelling  the  appellants  to 
repay  the  amount  of  dividends  received  by 
them.  Error  is  asserted  because  of  the  pro- 
vision of  subdivision  6  of  {  23.  The  whole 
section  is  as  follows: 

"Jurisdiction  of  the  United  States  and 
State  Courts. — a.   The  United  States  circuit 
courts  shall  have  jurisdiction  of  all  contro- 
versies at  law  and  in  equity,  as  distinguished 
from  proceedings  in  bankruptcy,  between 
trustees  aa  such  and  adverse  claimants,  con- 
cerning the  property  acquired  or  claimed  by* 
the  trustees,  in  the  same  manner  and  to  the§ 
same  extent  only  as  though* bankruptcy  pro-* 
eeedinga  had  not  been  instituted  and  such 
controversies  had  been  between  the  bank- 
rupts and  such  adverse  claimants. 

6.  Suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where 
the  bankrupt  whose  estate  is  being  adminis- 
tered by  such  trustee  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankrupt- 
cy had  not  been  instituted,  unless  by  consent 
of  the  proposed  defendant. 

"a.  The  United  States  circuit  courts  shall 
have  concurrent  jurisdiction  with  the  courts 
of  bankruptcy,  within  their  respective  terri- 
torial limits,  of  the  offenses  enumerated  in 
this  act" 

The  proceedings  we  are  reviewing  were 
not  a  suit  within  the  meaning  of  that  sec- 
tion, and  the  order  of  the  court  requiring 
the  repayment  of  the  dividend  was  properly 
and  legally  made. 

Judgment  affirmed. 

The  Chief  Justice,  Mr.  Justice  BUrma, 
Mr.  Justice  White,  and  Mr.  Justice  Peek- 
ham  dissent 
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ALL  CASES  DISPOSED  OF  AT  00T0BEB  TERM,  1900. 

WITHOUT  OPINIONS,  AND  NOT  ELSEWHERE  OB  OTHZBWISK  REPORTED  IN  THIS  EDITION. 


TENTH.  RULE. 
A.  L.  Gusman,  on  Behalf  of  Samuel 
Weight,  Appellant,  v.  L.  H.  Mabbibo, 
8herifif  of  the  Parish  of  Jefferson,  La. 
[No.  223.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

Mr.  A.  A.  Birney  for  appellant. 

Mr.  Robert  J.  Perkins  for  appellee. 

October  29,  1900.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule.  Reinstated  No- 
vember 12,  1900.  See  21  Sup.  Ct,  Rep.  293, 
ante,  293. 


Henbt  D.  P.  Allen,  Plaintiff  in  Error,  m. 

Chables  F.  Allen  et  al.    [No.  3.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Messrs.  Jeff.  Chandler  and  B.  B.  Holladay 
for  plaintiff  in  error. 

Messrs.  James  O.  Maguire  for  defendants 
in  error. 

October  29,  1900.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 


Keokuk  tt  Hamilton  Betook  Company, 

Plaintiff  in  Error,  v.   People  of  the 

State  of  Illinois.    [No.  03.] 

In  error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

Messrs.  Walter  D.  Davidge  and  Walter  D. 
Davidge,  Jr.,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  31,  1900.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 


Habbt  H.  Beaseb,  Appellant,  *.  Chables 

H.  Vilas.    [No.  128.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Wisconsin. 

Mr.  A.  Ii.  Sanborn  for  appellant. 

Mr.  Wm.  P.  Vilas  for  appellee. 

December  4,  1900.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 


James  M.  Luddkn,  Plaintiff  in  Error,  v. 

Walker  Winston.   [No.  140.] 

In  error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Mr.  Henry  W.  Scott  for  plaintiff  in  error. 

Mr.  John  J.  Crawford  for  defendant  in 


December  14,  1900.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


William  Moore  et  al.,  Appellants,  v.  Alas* 
kan  &  Northwestern  Tebmtorieb  Trad- 
ing Company  et  al.    [No.  166.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  District  of  Alaska. 
Mr.  J.  J.  Darlington  for  appellants. 
Messrs.  B.  M.  Stookslager  and  Geo.  O. 

Beard  for  appellees. 
January  23,  1901.   Dismissed,  with  costs, 

pursuant  to  the  10th  Rule. 


Pin  Kwan,  Petitioner,  v.  United  States. 

[No.  263];  and  Pino  Ttjc,  Petitioner,  •. 

United  States.    [No.  264.] 

On  Writs  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit. 

Mr.  Richard  Crowley  tor  petitioners. 

The  Attorney  General  for  respondent. 

February  26,  1901.  Dismissed,  pursuant 
to  the  10th  Rule. 


James  C.  Jordan,  Appellant,  v.  Eben  D. 
Jordan  et  al.,  Executors,  etc    [No.  203.] 
Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts. 

Mr.  Robert  M.  Morse  for  appellant. 
Mr.  Solomon  Lincoln  for  appellees. 
March  12,  1901.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 

Southern  Railway  Company,  Appellant,  o. 

City  of  Memphis  et  al.    [No.  206.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit, 

Messrs.  Wm.  A.  Henderson  and  P.  P. 
Pas  ton  for  appellant. 

No  appearance  for  appellees. 

March  13,  1901.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

SoBoais  Fruit  Company,  Appellant,  v.  C.  B. 

Bills,  Trustee,  etc.    [No.  219.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Mr.  John  Reynolds  for  appellant. 

Mr.  Joseph  R.  Patton  for  appellee. 

March  20,  1901.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 

Annie  R.  Kean  et  al.  Plaintiffs  in  Error, 
v.  Calumet  Canal  &  Improvement  Com- 
pany.   [No.  200.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

April  23,  1901  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule.  Judgment  set 
aside  and  ease  reinstated  for  hearing  May 
27,  1901. 
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sixteenth  rule. 

Pueblos  of  Santo  Domingo  &  Saw  Felipe, 
Appellants,  v.  United  States.  [No.  105.] 
Appeal  from  the  Court  of  Private  Land 

Claims. 

Mr.  Geo.  Bill  Howard  tor  appellants. 

The  Attorney  General  for  appellee. 

November  14,  1900.  Dismissed,  pursuant 
to  the  10th  Rule,  on  motion  of  Mr.  Matthew 
O.  Reynolds  for  the  appellee. 


TWENTY- EIGHTH  RULE. 
Benjamin  H.  Swell,  Petitioner,  v.  United 
States.   [No.  324.] 

Petition  for  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  F.  Edward  MitoheU  for  petitioner. 
The  Attorney  General  for  respondent. 
Jane  2,  1900.    Dismissed,  pursuant  to 
28th  Role. 

MISCELLANEOUS. 
United  States,  Plaintiff,  v.  Stat*  of  North 
Carolina  [No.  9,  original];  United 
States,  Plaintiff,  v.  State  of  South 
Carolina  [No.  10  original];  United 
States,  Plaintiff,  v.  State  of  Florida 
[No.  11,  original];  United  States, 
Plaintiff,  v.  State  of  Louisiana  {No. 
[12,  original]. 

The  Attorney  General  for  plaintiff. 

Meters.  J.  0.  L.  Harris  and  Chat.  Alston 
Oook  for  North  Carolina. 

October  9,  1900.  Dismissed,  on  Motion  of 
Mr.  Solicitor  General  Richards  for  the  plain- 

tiff* 


Alios  Weil,  Widow,  etc.,  et  al,  Appellants, 
«.  United  States.    [No.  440.] 
Appeal  from  the  Court  of  Claims. 
October  9,  1900.   Docketed  and  dismissed 

on  motion  of  Mr.  William  A.  Maury  for  the 

appellee. 

R.  M.  Manlet,  Executor,  etc.,  Plaintiff  in 
Error,  v.  M.  E.  Laskin,  Sheriff,  etc,  et  aU 
[No.  22.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  David  Martin  for  plaintiff  in  error. 

Messrs.  B.  P.  Waggener  and  Albert  B. 
Barton  for  defendants  in  error. 

October  9,  1900.  Dismissed,  with  costs, 
on  authority  of  counsel  for  plaintiff  in  er- 
ror. 


Union  Pacific  Railway  Company  et  al. 
Appellants,  v.  Chicago,  Burlington,  & 
Quinct  Railroad  Company.  [No.  118.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 
Mestrt.  W.  R.  Kelly  and  John  If.  Baldwin 

for  appellants. 
Messrs.  Chat.  J.  Greene,  R.  W.  Breoken- 

ridge,  and  Chat.  F.  Manderson  tot  appellee. 
October  10,  1900.   Dismissed,  each  party 

to  pay  his  own  costs,  per  stipulation  of  eoua- 


George  W.  Reed,  Administrator,  etc,  et  at, 

Petitioners,  v.  John  A.  Stanley,  Trustee, 

etc,  et  al    [No.  293.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  A.  B.  Browne  and  Alea.  Britten  for 
petitioners. 

Messrs.  T.  B.  Hubbard.  B.  B.  PiUsbury, 
and  Wm.  A.  Maury  for  respondents. 

October  16,  1900.  Denied.  Announced 
by  Mr.  Justice  Harlam.  The  Chief  Just- 
ice took  no  part  in  the  consideration  and 
disposition  of  this  application. 

Francis  C.  Watson,  Plaintiff  in  Error,  v. 
Btate  of  Riiode  Island.   [No.  10.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Rhode  Island. 

Mr.  David  A.  Gourick  tor  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

October  16,  1900.  Judgment  affirmed, 
with  costs,  on  the  authority  of  Murphy  v. 
Massachusetts,  177  U.  S.  155,  44  L  ed.  711, 
20  Sup.  Ct.  Rep.  039;  Caldwell  r.  Texas,  187 
U.  a  692.  34  L.  ed.  816,  11  Sup.  Ct  Rep. 
224. 


Joshua  C.  Saunders,  Petitioner,  v.  Ferdi- 
nand W.  Peck  et  al.    [No.  188.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Mr.  W.  A.  Foster,  for  petitioner. 
Mr.  A.  M.  Pence,  for  respondents. 
October  15,  1900.  Denied. 


Alfred  S.  Woodwobth,  Petitioner,  «.  Al- 
bert H.  Nute  et  al.    [No  285.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
Mr.  Frederic  Dodge  for  petitioner. 
Messrs.  Eugene  P.  Carver  and  E.  E.  Blod- 

gett  for  respondents. 

October  16,  1900.  Denied. 


Richard  Francis  Masters,  Claimant,  etc, 
Petitioner,  v.  Horace  M.  Sargent  et  ok 
[No.  202.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Messrs.  Frederic  Cunningham  and  Lewis 
8.  Dabney  for  petitioner. 

Mr.  Eugene  P.  Carver  for  respondents. 

October  15,  1900.  Denied. 


Date  H.  Morris  et  al.  Petitioners,  v.  New 
York  ft  Westchester  Water  Co.  [No. 
294.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Chat.  B.  Ooddington  tor  petitioners. 

Mr.  Allan  McCulloh  for  respondents. 

October  16.  1900.  Denied. 
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Blotord  Wilson  et  al.,  Petitioner;  v. 

George  W.  Dunseth  et  al.    [No.  295.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Bluford  Wilson  and  Philip  Bar- 
ton Warren  for  petitioners. 

Mr.  Burke  Vaneil  for  respondent. 

October  15,  1900.  Denied. 


William  S.  J ewe-it,  Petitioner,  w.  United 

States.    [No.  309.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Mr.  M.  F.  Dickinson,  Jrn  and  Bollis  R. 
Bailey  for  petitioner. 

Solicitor  General  Richards  for  respondent. 

October  15,  1900.  Denied. 


United  States  Life  Insurance  Company, 

Petitioner,  v.  J.  E.  Ross,  Administrator, 
etc.    [No.  345.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Chat.  E.  Patterson  and  George 
Clark  for  petitioner. 

Mr.  Walter  8.  Baker  for  respondent. 

October  15,  1900.  Denied. 


George  H.  Tompkinb,  Petitioner,  v.  Pacific 
Mutual    Lite    Insurance  Company. 

[No.  382.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  F.  B.  Bnsloto  for  petitioner. 

No  appearance  for  respondent. 

October  16,  1900.  Denied. 


Frank  W.  Funk,  Petitioner,  v.  United 
States.    [No.  319.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Messrs.  D.  W.  Baker  and  Ales.  Wolf  for 

petitioner. 

Solicitor  General  Richards  for  respondent. 
October  22,  1900.  Denied, 


Grand  Island  &  Wyoming  Central  Rail- 
road Company  et  al.,  Petitioners,  v. 
Thomas  Sweeney.    [Nob.  432,  433,  434, 

435.) 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Chas  P.  Manderson  and  V.  K. 
Griggs,  for  petitioners. 

Mr.  Chas.  W.  Brown  tor  respondent. 

October  22,  1900.  Denied. 


Carborundum  Company,  Petitioner,  e. 
Electric  Smelting  &  Aluminum  Com- 
pany.   [No.  446.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  Geo.  B.  Christy,  Thos.  W.  Bake- 
well,  and  Francis  Lynde  Stetson  for  peti- 
tioner. 

Mr.  Chas.  M.  Voroe  for  respondent. 
October  22,  1900.  Denied. 


Josiah  A.  Gould  et  al..  Petitioners,  v.  Aba 
S.  Hughes,  Owner,  etc.    [No.  41.] 
On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit. 

Messrs.  Eugene  P.  Carver  and  Henry  R. 
Edmunds  for  petitioners. 

Messrs.  Horace  L.  Cheyney  and  John  F. 
Lewis  for  respondent. 

October  22,  1900.  Decree  affirmed,  with 
costs,  by  a  divided  court,  and  cause  remand- 
ed to  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania. 


Harry  Plcmmer,  as  Executor,  etc.,  Plaintiff 
in  Error,  v.  United  States.    [No.  211.] 
In  Error  to  the  District  Court  of  the 

United  States  for  the  Southern  District  of 

New  York. 

Messrs.  TreadweU  Cleveland  and  Wtn.  V. 

Rowe  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  ia 

error. 

October  22,  1900.  Dismissed,  on  author- 
ity of  counsel  for  the  plaintiff  in  error,  on 
motion  of  Assistant  Attorney  General  Hoyt, 
for  the  defendant  in  error. 


Flora  J.  Bust,  Petitioner,  v.  C.  Gotzian  * 
Co.    [No.  444.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit, 

Messrs  O.  M.  Rose  and  G.  B.  Rose  for  peti- 
tioner. 

No  appearance  for  respondents. 
October  29,  1900.  Denied. 


Atlas  Glass  Company,  Petitioner,  v. 
Simonds  Manufacturing  Company  et  aL 
[No.  451.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Wm.  L.  Pierce  tor  petitioner. 

Messrs.  James  I.  Kay  and  J.  N.  Cooke  for 
respondents. 

October  29,  1000.  Denied. 


Elizabeth  Dorr  et  al..  Plaintiffs  in  Error, 

v.  Amy  Hunter.  .[No.  404.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

October  29,  1900.  Docketed  and  dis- 
missed, with  costs,  on  motion  of  Mr.  Edmond 
McMahon  for  the  defendant  ia  error. 
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New  Yobk  Lute  Insurance  Company, 
Plaintiff  in  Error,  v.  Charles  E.  Hobton, 
Administrator,  etc  {No.  120.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Missouri. 
Air.  F.  7f.  Judson  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
October  29,  1900.    Dismissed,  with  costs, 

on  authority  of  counsel  for  plaintiff  in  error. 


V.  B.  Abcher  ei  al..  Appellants,  v.  Balti 
more  Building  &  Loan  Association  si  al. 
[No.  66.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  West  Vir- 
ginia, 

Mr.  V.  B.  Aroher  for  appellants. 

Messrs.  Wm.  Hepburn  Russell,  Wm.  Bever- 
ly Winslow,  and  F.  O.  Slinglufl  for  appelle 

November  6,  1000.  Decree  affirmed,  with 
costs,  on  the  authority  of  Forsyth  ▼.  Ham- 
mond,  166  U.  S.  617,  41  L.  ed.  1099,  17  Sup. 
Ct  Rep.  1004;  Central  Trust  Co.  v.  Sea- 
eongood,  130  U.  S.  491,  32  L.  ed.  988,  9  Sup. 
Ct.  Rep.  675;  Iteming  ton  Paper  Co.  v.  Wat- 
son, 173  U.  S.  461,  43  L.  ed.  764,  19  Sup. 
Ct  Rep.  4SC;  Maxwell  r.  Dow.  176  U.  S. 
681,  44  L.  ed.  697,  20  Sup.  Ok  Rep.  448, 
494,  and  cases  cited. 


William  Dat,  Appellant,  v.  Conlet  ft 
MoTague,  Keepers  of  the  State  Prison  of 
the  State  of  Montana,  etc    [No.  57.] 
Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Montana. 

Messrs.  James  W.  Forbis  and  Chapin 
Brown  for  appellant. 
Mr.  0.  B.  Nolan  tat  appellees. 
November  5,  1900.  Final  order  affirmed, 
with  costs,  on  the  authority  of  Markuson  v. 
Bouolusr,  176  U.  S.  184,  44  L.  ed.  124,  20 
Sup.  Ct.  Rep.  70;  Brown  v.  New  Jersey,  176 
U.  S.  172,  44  L.  ed.  119,  20  Sup.  Ct  Rep. 
77;  Tinsley  v.  Anderson,  171  U.  S.  101,  43 
L.  ed.  91,  18  Sup.  Ct  Rep.  805;  Re  Eokhart, 
166  U.  S.  481,  41  L.  ed.  1086,  17  Sup.  Ct 
Rep.  638;  Bergemann  v.  Backer,  157  U.  S. 
-655,  39  Ik  ed.  845,  16  Sup.  Ct  Rep.  717; 
Re  Wilson,  140  U.  S.  686,  36  L.  ed.  617,  11 
Sup.  Ct  Rep.  870;  and  see  State  em  rel. 
Nolan  v.  Brantly,  20  Mont  173,  50  Pac  410; 
State  v.  Clancy,  20  Mont  498,  52  Pac.  267. 


James  M.  Daughehty,  Plaintiff  in  Error,  ». 

Thomas  G.  Hood  et  al.    [No.  233.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska. 

Mr.  Joel  W.  West  for  plaintiff  in  error. 

Mr.  Carroll  8.  Montgomery  tot  defendants 
III  error. 

November  5,  1000.  Writ  of  error  dis- 
missed for  want  of  jurisdiction  on  the  au- 
thority of  Colvin  v.  Jacksonville,  158  U.  S. 
450,  39  Ik  ed.  1053,  16  Sup.  Ct  Rep.  806; 
Robinson  v.  Caldwell,  165  U.  &  369,  41  L. 
•d.  746,  17  Sup.  Ct  Rep.  343. 


Joseph  Smith,  Plaintiff  in  Error,  9.  State 

or  Tennessee.    [No.  18.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

Mr.  J.  M.  Dickinson  for  plaintiff  in  error. 

Mr.  G.  W.  Pickle  for  defendant  in  error. 

November  6,  1900.  Dismissed,  with  costs, 
on  motion  of  Mr.  Frederick  D.  McEenney,  in 
behalf  of  counsel. 


John  C.  Humes,  Appellant,  «.  Cttt  or  Foot 
Smith.   [No.  91.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Arkansas. 

Messrs.  U.  M.  Rose  and  Q.  B.  Rose  for 
appellant. 
Mr.  Wm.  M.  Cravens  tot  appellee. 
November  8,  1900.  Dismissed,  with  costs, 
on  authority  of  counsel  for  the  appellant 


John  D.  McGilvray,  Plaintiff  in  Error,  «. 
Jane  Knott.   [No.  61.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Messrs.  J.  B.  Ralston  and  O.  H.  Wilson 
tot  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
November  12,  1900.  Judgment  affirmed, 
with  costs,  on  the  authority  of  Whit  comb  v. 
Smithson,  175  U.  &  635.  44  L.  ed.  303,  20 
Sup.  Ct  Rep.  248. 


James  L.  Moboan  el  al.,  Petitioners,  v. 
Austbo-Americana  Steamship  Company 
[No.  474];  Schuyler  L.  Parsons,  Peti- 
tioner, v.  Austro-Amerioana  Steamship 
Company  [No.  475] ;  Alfred  S.  Malcom- 
son,  Petitioner,  v.  Austbo-Americana 
Steamship  Company  [No.  470] ;  and 
John  Munboe  et  al.,  Petitioners,  v.  Aus- 
tbo-Americana Steamship  Company 
[No.  477]. 

Mr.  Harrington  Putnam  tot  Morgan  et  oL 
Mr.  J  no.  M.  Bowers  for  Parsons. 
Mr.  Wm.  J.  Cwtis  fur  Malcomson. 
Mr.  M.  H.  Rcgensburger  for  Munroe  et  al. 

No  opposition. 

November  12,  1900.  Ordered  that  peti- 
tion for  cross  writs  of  certiorari  herein  be 
filed  in  Nos.  300,  301,  302,  and  803,  and  peti- 
tion granted;  and  that  Nos.  474,  476,  476, 
and  477  be  stricken  from  the  docket 


Emil  Stevens,  Appellant,  v.  State  or  Ohio. 
[No.  75.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 

Ohio. 

Mr.  J.  B.  Handlan  for  appellant 
Mr.  Addison  O.  Lewis  for  appellee. 
November  12,  1900.  Final  order  affirmed, 
with  costs,  on  the  authority  of  Pepke  v. 
Cronan,  155  U.  S.  100,  39  L.  ed.  84,  16  Sup. 
Ct  Rep.  34j,ATeio  York  v.  Eno,  155  U.  S.  89, 
39  L.  ed.  80,  15  Sup.  Ct  Rep.  30,  and  cases 
cited;  Baker  v.  Grice,  169  U.  6.  284,  42  L. 
ed.  748,  18  Sup.  Ct  Rep.  323. 
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Charles  IT.  Habt,  Plaintiff  in  Error,  e>. 

State  of  Utah.    [No.  124.] 

In  Error  to  the  Supreme  Court  for  the 
State  of  Utah. 

llr.  Orlando  W.  Power*  tor  plaintiff  in  er- 
ror. 

Mr.  Ale*.  C.  Bishop  for  defendant  in  er- 
ror. 

November  12,  1900.  Writ  of  error  dis 
missed  for  want  of  jurisdiction,  on  the  au- 
thority of  Long  v.  Converse,  91  U.  S.  105, 
23  L.  ed.  233;  Ludeling  v.  Chaffee,  143  U.  S, 
301,  36  L.  ed.  313,  12  Sup.  Ct.  Rep.  439;  Be 
Converse,  137  U.  S.  624,  34  L.  ed.  796,  11 
Sup.  Ct.  Rep.  191. 


J.  C.  Hubinger  Company,  Appellant,  v. 

QumcT  Hobse  Railway  &  Cabbttrq 

Compant.    [No.  228.] 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Illi- 
nois. 

Mr.  John  B.  Craig  for  appellant. 
Mr.  James  F.  Carrott  tor  appellee. 
November  13,  1900.   Dismissed,  per  stipu- 
lation. 


Daniel  W.  Harding,  Appellant,  v.  Myrtle 
Gillktt.    [No.  483.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

November  14,  1900.  Docketed  and  dis- 
missed, with  costs,  on  motion  of  Mr.  Will- 
iam M.  Springer  for  the  appellee. 


Jennie  Norcboss,  Plaintiff  in  Error,  v. 
Charles  W.  Sextoit,  Receiver,  etc.  [No. 
220.] 

On  a  Certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit. 

Mr.  J.  W.  Bunsicker  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
November  14,  1900.    Certificate  dismissed. 


Ckew-Leviok  Company,  Petitioner,  v.  Brit- 
ish &  Foreign  Marine  Insurance  Com- 
pany.   [No.  376.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  Theodore  F.  Jenkins  and  Thos.  R. 
Eleoek  for  petitioner. 

Messrs.  Wilhelmus  Mynderse  and  Joseph 
C.  Fraley  tor  respondent. 

November  19,  1900.  Denied. 


Joseph  Benedict,  Petitioner,  «.  Crrr  or 

New  York.    [No.  468.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit.  * 

Mr.  Richard  L.  Bweezy  for  petitioner. 

Mr.  Geo.  L.  Sterling  for  respondent. 

November  19, 1900.  Denied. 


MoShekry  Manufacturing  Company  et  aL, 
Petitioners,  v.  Dowagiao  Manufactur- 
ing Company.    [No.  469.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Mr.  Chas  M.  Peek  tor  petitioners. 
Mr.  Fred  L.  Chappell  for  respondent. 
November  19,  1900.  Denied. 


Edward  S.  Richards,  Petitioner,  v.  Michi- 
gan Central  Railroad  Company.  [No. 
479.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  John  C.  Cheney  and  Alphonso 
Bart  for  petitioner. 

Mr.  Ceo.  8.  Payson  tor  respondent. 

November  19,  1900.  Denied. 


Baltimore,  Chesapeake,  &  Atlantic  Rail- 
way Company,  Plaintiff  in  Error,  «. 
Mayor  &  Cm  Council  of  Ocean  Crrr. 
[No.  107.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

Mr.  N.  P.  Bond  tor  plaintiff  in  error. 

Mr.  James  B.  EUegood  for  defendants  in 
error. 

November  19,  1900.  Writ  of  error  dis- 
missed for  the  want  of  jurisdiction  on  the 
authority  of  Lehigh  Water  Co.  v.  Easton, 
121  U.  S.  388,  30  L.  ed.  1059,  7  Sup.  Ct. 
Rep.  916;  Central  Land  Co.  v.  Laidley,  169 
U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80; 
F.  O.  Owley  Stave  Co.  v.  Butler  County,  166 
U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct.  Rep. 
709;  Louisville  <£  N.  B.  Co.  v.  Louisville, 
166  U.  S.  709,  41  L.  ed.  1173,  17  Sup.  Ct. 
Rep.  725;  Amsbro  v.  United  States,  159  U. 
S.  695,  40  L.  ed.  310,  16  Sup.  Ct.  Rep.  187; 
Powell  v.  Brunswick  County  Supers.  160  U. 
S.  433,  37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  160. 

Schuyler  National  Bank  et  al,  Plaintiff* 
in  Error,  v.  James  Gadsden  et  aL  [No. 
111.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Nebraska. 

Mr.  C.  J.  Phelps  for  plaintiffs  in  error. 

Messrs.  George  Thrush  and  Mat  tie  If. 
Thrush  (two  of  the  defendants  in  error). 

November  19,  1900.  Writ  of  error  dis- 
missed tor  want  of  jurisdiction,  on  the  au- 
thority of  Rutherford  v.  Fisher,  4  Dall.  22, 
1  L  ed.  724;  Winn  v.  Jackson,  12  Wheat. 
136,  6  L.  ed.  677;  Bostwick  v.  Brinkerhoff, 
106  U.  S.  3,  27  L.  ed.  73,  1  Sup.  Ct  Rep. 
16;  Johnson  v.  Keith,  117  U.  S.  199,  29  L 
ed.  888,  6  Sup.  Ct.  Rep.  669. 

a  Hats,  Plaintiff  in  Error,  v.  Michael 
Klopenstine.    [No.  132.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Utah. 

Messrs.  Arthur  Brown  and  B.  P.  Bender- 
son  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
December  5,  1900.   Dismissed,  with  costs, 
on  the  authority  of  counsel  for  plaintiff  in 
error. 
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Provident  Savings  Lsi  Assurance  Soci- 
ety, Petitioner,  v.  Susan  E.  Hadley. 
[No.  473.] 

Petition  for  *  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Mr.  Robert  M.  Morse  for  petitioner. 

Messrs.  Alfred  Hememoay  and  Arthur  J. 
Selfridge,  for  respondent. 

December  10,  1900.  Denied. 


First  National  Bank  or  Houston,  Peti- 
tioner, v.  Pbeslet  K.  Ewino  et  al  [No. 
481.] 

Petition  for  a  writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  M.  F.  Mott  and  L.  B.  Moody  tor 
petitioner. 

Meter:  Presley  K.  Swing  and  Henry  F. 
Ring  for  respondents. 
December  10,  1900.  Denied. 


California  Redwood  Company,  Appellant, 
v.  Albert  L.  Johnson,  Substituted  for 
Benjamin   S.   Little,   Deceased  [No. 
63] ;  and  California  Redwood  Company, 
Appellant,  v.  William  Mahan.    [No.  64.] 
Appeals  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 
Mr.  Charles  Page  for  appellant. 
Mr.  Barclay  Henley  for  appellees. 
December  10,  1900.  Decrees  affirmed,  with 
costs,  on  the  authority  of  Hawley  v.  Diller, 
178  U.  S.  476,  44  L.  ed.  1157,  20  Sup.  Ct. 
Rep.  986,  and  causes  remanded  to  the  Cir- 
cuit Court  of  the  United  States  for  the 
Northern  District  of  California. 


People's  Railway  Company,  Plaintiff  in 
Error,  v.  Lewis  M.  Rumsey  et  al.  [No. 
288.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Mr.  Michael  Kinealy  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

December  10,  1900.  Dismissed,  with 
costs,  on  motion  of  Mr.  H.  J.  May  in  behalf 
of  counsel  for  the  plaintiff  in  error. 


Agnes  A.  Nivek,  Plaintiff  in  Error,  «. 

Georoe  E.  Fields  et  al.    [No.  98.] 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Carolina. 

Messrs.  W.  8.  Monteith  and  Leroy  F.  You- 
mans  for  plaintiff  in  error. 

The  Attorney  General,  Solicitor  General 
Richards,  and  Mr.  Robert  A.  Howard  for  de- 
fendants in  error. 

December  17,  1900.  Judgment  affirmed, 
with  costs,  on  the  authority  of  Malony  v.  Ad- 
tit,  176  U.  S.  281,  44  L.  ed.  163,  20  Sup.  Ct. 
Hep  11S. 


Robert  Chtpps,  and  Alexander  McKknzis, 
Receiver,  Petitioners,  v.  J art  Lindebero 
et  al    [No.  462.] 

Rule  to  Show  Cause  and  Petition  for  a 
Writ  of  Certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

Messrs.  C.  K.  Davis,  F.  B.  Kellogg,  0.  A. 
Severance,  M.  8.  Gunn,  John  B.  Clayberg, 
and  Thomas  J.  Geary  for  petitioners. 

Messrs.  Wm.  A.  Maury,  B.  8.  Pillsbury,  J. 
G.  Campbell,  K.  M.  Jackson,  W.  B.  Met  son, 
Charles  Page,  E.  J.  McOutohen,  and  A.  B. 
Browne  for  respondents. 

December  24,  1900.  Discharged  and  denied. 

Consolidated  Water  Company  et  at,  Ap- 
pellants, v.  E.  S.  Baboock  et  ak  [No. 
131.] 

Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Cali- 
fornia. 

Messrs.  0.  K.  Davis,  F.  B.  Kellogg,  and 
J  no.  D.  Works  for  appellants. 

Mr.  JET.  E.  Doolittle  for  appellees. 

January  8,  1901.  Dismissed,  with  costs, 
on  motion  of  counsel  for  appellants. 

Columbus  Construction  Company,  Peti- 
tioner, v.  Crane  Company.    [No.  492.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Messrs.  J.  R.  Ouster,  8.  8.  Gregory,  and 

Grover  Cleveland  for  petitioner. 
Mr.  Charles  8.  Holt  for  respondent. 
January  14,  1901.  Dented. 

Old  Colony  Steamboat  Company,  Petition- 
er, v.  Edwin  L.  Peabce  et  al.  [Noe.  511, 
512.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

Messrs.  Harrington  Putnam  and  Edward 
S.  Dodge  for  petitioner. 

Messrs.  Eugene  P.  Carver  and  Edward  B. 
Blodgett  for  respondents. 

January  14,  1901.  Denied. 

Guarantee  Trust  &  Safety  Deposit  Com- 
pany, Petitioner,  v.  Delta  &  Pine  Land 
Company  et  al.    [No.  488.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Messrs.  Michael  F.  McOullen  and  T.  D. 

Young  for  petitioner. 

Messrs.  Frank  Johnston,  Edward  Mayes, 

and  J.  M.  Dickinson  for  respondents. 
January  14,  1901.  Denied. 


Joseph  N.  Wolfson,  Petitioner,  v.  United 
States.    [No.  527.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Wm.  A.  Maury,  W.  O.  Hart,  J.  D. 
Rouse,  Wm.  Grant,  and  A.  Y.  Brioe  for  peti- 
tioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Beok  for  respondent. 
January  14,  1901.  Denied. 
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Omo  Riveb  Railroad  Company  et  mL,  Peti- 
tioners, v.  Stephen  Lockwood.  [No. 
628.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

.Iff.  Wm.  P.  Hubbard  for  petitioners. 

Mr.  John  G.  McCluer  for  respondent. 

January  14,  1901.  Denied. 


R.  R.  Scott  et  al.,  Plaintiffs  in  Brror,  v. 
Texas  &  Pacific  Railway  Company. 
[No.  125.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 

ifr.  Win.  P.  Hubbard  for  petitioners. 

Messrs.  John  F.  Dillon,  Winslov)  8.  Pierce, 
and  D.  D.  Duncan  for  defendant  in  error. 

January  14,  1901.  Judgment  affirmed, 
with  costs,  by  a  divided  court,  and  cause  re- 
manded to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 


A.  C.  Campbell,  Appellant,  v.  Edward  F. 
Waite.    [No.  94.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Mr.  Milton  Remley  for  appellant. 

The  Attorney  General  and  Assistant  At- 
torney General  Beck  for  appellee. 

January  14,  1901.  Dismissed  for  want  of 
jurisdiction,  on  the  authority  of  Pratt  v. 
Fltzhugh,  1  Black,  271,  17  L.  ed.  200;  Kurtz 
v.  Moffat,  115  U.  S.  487,  29  L.  ed.  458,  6 
Sup.  Ct  Rep.  148,  and  cases  cited;  Cross 
v.  Burke,  146  U.  S.  88,  36  L.  ed.  899,  13  Sup. 
Ct  Rep.  22;  Perrtne  v.  Slack,  164  U.  S.  452, 
41  L.  ed.  510,  17  Sup.  Ct  Rep.  79. 


Sri ELBTVTLLE  ft  BLOOMFIELD  RAILROAD  COM- 
PANY, Plaintiff  in  Error,  v.  Louisville  ft 
Nashville  Railroad  Company.  [No. 
170.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

Messrs.  Alexander  Pope  Humphrey  and 
George  M.  Davie  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

January  14,  1901.  Dismissed,  with  costs, 
on  motion  of  counsel  for  plaintiff  in  error. 


Town  or  Mount  Vernon,  Petitioner,  v.  D. 

B.  Wesson.    [No.  625.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Mr.  Thomas  M.  Jett  for  petitioner. 

Mr.  Thomas  O.  Mather  for  respondent 

January  28,  1901.  Denied. 


Henry  A  Wise  Wood,  Petitioner,  v.  Hknby 

F.  Bechman.    [No.  306.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  Frederick  P.  Fish  for  petitioner. 
Mr.  Arthur  B.  Dowell  for  respondent 
February  1,  1901.    Dismissed  on  motion 
of  counsel  for  the  petitioner. 


Phillips,  ft  Buttortt  Manufacturing  Com- 
pany, Petitioner,  v.  Jakes  C  Whitney, 
as  Assignee.   .[No.  443.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
Mr.  J.  Quintus  Cohen  for  petitioner. 
Messrs.  0.  W.  Underwood  and  Jo*.  J. 

Garrett  for  respondent 
February  11,  1901.  Denied. 


Siqua  Iron  Company,  Petitioner,  v.  Benja- 
min D.  Greene.    [No.  521.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
Messrs.  Wm.  B.  Hornblotoer  and  Howard 

A.  Taylor  tor  petitioner. 

Messrs.  L.  Laflin  Kellogg  and  Alfred  0. 

Petti  for  respondent 
February  11,  1901.  Denied. 


United  States,  Petitioner,  v.  A.  D.  Morgan, 

Master,  etc    [No.  557.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

The  Attorney  General,  Solicitor  General 
Richards  and  Mr.  Edgar  Allan  for  petitioner. 

Mr.  Floyd  Hughes  for  respondent 

February  11,  1901.  Dented. 


J.  McGregor  Adams,  Petitioner,  «.  Milton 

Shirk  et  al.    [No.  653.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Messrs.  John  8.  Runnells,  Wm.  Barry,  and 
Edward  S.  Isliam  for  petitioner. 

Messrs  Frederic  Ullman  and  Nicholas  TP. 
Hooker  for  respondents. 

February  26,  1001.  Dented. 


Otoe  County,  Petitioner,  v.  John  Mabttit 
Clapp.    [No.  555.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  James  M.  Woolworth  and  Wm.  D. 
MoHugh  for  petitioner. 

No  appearance  for  respondent 

February  25,  1901.  Denied, 


Gulf,  Western  Texas,  ft  Pacific  Railroad 
Company  et  al.,  Petitioners,  v.  New  York 
ft  Texas  Land  Company.   [No.  664.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

Messrs.  L.  E.  Payson  and  Maanoell  Everts 

for  petitioners. 
No  appearance  for  respondent 
February  26,  1901.  Denied. 
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Kbedkbicx  Maibh  et  al.,   Appellant*,  9. 
United  States.   [No.  268.] 
Appeal  from  the  Court  of  Private  Land 

Claims. 

Mr.  Rochester  Ford  for  appellants. 

The  Attorney  General  for  appellee. 

February  25,  1901.  Dismissed  per  stipu- 
lation, on  motion  of  Mr.  Solicitor  General 
Kit-hards  for  the  appellee. 


Helen  M.  Gkidley,  Plaintiff  in  Error,  9, 
Thousand  Island  Park  Association. 
[No.  330.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

Messrs.  Wm.  Henry  Dennis  and  Theodore 
S.  Hancock  for  plaintiff  in  error. 

Mr.  Wm.  A.  Day  for  defendant  in  error. 

February  25,  1001.  Dismissed  per  stipu- 
lation, on  motion  of  Mr.  William  Henry  Den- 
nis for  the  plaintiff  in  error. 


Samuel  T.  Davis,  Plaintiff  in  Error,  v.  J. 

A.  Macoun,  Jr.,  Treasurer  of  Woodbury 

County,  Iowa.    [No.  240.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr.  Henry  J.  Taylor  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

February  20,  1901.  Dismissed,  with 
eosts,  on  authority  of  counsel  for  the  plain- 
tiff in  error. 


United  States,  Appellant,  *.  Ptn  Kwan 
[No.  449];  and  United  States  v.  Pino 
Yik  [No.  450]. 

Appeals  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
New  York. 

The  Attorney  General  for  appellant 

No  appearance  for  appellees. 

February  25,  1901.  Dismissed  on  motion 
of  Mr.  Assistant  Attorney  General  Beck  for 
the  appellants. 


Board  or  County  Commissioners  or  Meade 

County,  Kansas,  Petitioner,  «.  Anna 

Corning.    [No.  465.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  8.  B.  Ashbaugh  for  petitioner. 

ifr.  Chas.  P.  Hutchinys  tor  respondent, 

March  5,  1901.  Denied. 


Franklin  S.  Buell,  Petitioner,  •>.  Farmers' 
Loan  &  Trust  Company  et  al.  [No. 
542.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  C.  Walter  Ariz  tor  petitioner. 

Mr.  Herbert  B.  Turner  for  respondents. 

March  5,  1901.  Denied. 


Southern  Pine  Company,  Petitioner,  *. 

Mrs.  Olivia  B.  Hall.    [No.  560.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  T.  0.  Oatehings  and  T.  M.  Miller 
for  petitioner. 

Messrs.  D.  B.  H.  Chaffs  and  B.  J.  Bower* 
for  respondent 

March  5,  1901.  Dented. 


Charles  W.  Colton,  Petitioner,  v.  James 

I.  Raymond.   [No.  501.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Messrs.  A.  Walker  Otis,  Wayne  MacVeagh, 
and  F.  D.  McKenney  for  petitioner. 

Messrs.  E.  G.  James  and  John  L.  Hill  for 
respondent 

March  5,  1901.  Denied. 


Hugo  L.  Hnxra  et  al.,  Petitioners,  v. 

Unitd  States.    [No.  572.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Messrs.  Albert  Comstook  and  Bverit  Brown 
for  petitioners. 

The  Attorney  General  and  Solicitor  Gen- 
eral Richards  for  respondent 

March  5,  1901.  Denied. 


United  States,  Petitioner,  v.  Rudolph  C. 
Hahn.    [No.  573.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

The  Attorney  General  and  Solicitor  Gen- 
eral Richards  tor  petitioner. 

Messrs.  Albert  Comstoek  and  Everit 
Brown  for  respondent 

March  5,  1901.  Denied. 


Pennsylvania  Company  et  al.,  Plaintiff*  im 
Error,  v.  City  of  Chicago  et  al.  [No. 
164.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

.Mr.  Frank  J.  Loesch  for  plaintiffs  in  error. 

Messrs.  Charles  If.  Walker  and  Charles  H. 
Soclke  for  defendants  in  error. 

March  6, 1901.  Dismissed  for  the  want  of 
jurisdiction. 


John  W.  Murphy  et  al.,  as  County  Commis- 
sioners,  Plaintiffs   in   Error,  9.  JOHN 
Storey  et  al.    [No.  202.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  North  Dakota. 
Mr.  Fred  A.  Baker  for  plaintiffs  in  error. 
No  appearance  for  defendant*  in  error. 
March  8,  1901.  Dismissed,  with  eosts,  on 

motion  of  counsel  for  plaintiff*  In  error. 
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United  States,  Petitioner,  v.  Lucius  Beebe 
&  Sons.    [No.  574.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  First  Circuit. 

The  Attorney  General  and  Solicitor  Gen- 
eral Richards  for  petitioner. 

Mr.  Wat.  R.  Sears  for  respondent. 

March  11,  1901.  Denied. 


Herschel  S.  Raskins  et  al.,  Plaintiffs  in 
Error,  v.  City  or  Ashville.  [No.  169.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  North  Carolina. 
Mr.  Charles  A.  Moore  for  plaintiffs  in 


Mr.  Louis  if.  Bourne  for  defendant  in 
error. 

March  11,  1901.  Writ  of  error  dismissed 
for  want  of  jurisdiction  on  the  authority  of 
F.  O.  Omley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct 
Rep.  709 ;  Kipley  v.  Illinois,  170  U.  S.  182, 
42  L.  ed.  996,  18  Sup.  Ct  Rep.  550; 
Soudder  v.  Color,  176  U.  S.  32,  44  L.  ed.  62, 
20  Sup.  Ct.  Rep.  26;  Baltimore,  0.  d  A.  R. 
Co.  v.  Ocean  City,  179  U.  S.  681,  ante,  p. 
918,  21  Sup.  Ct  Rep.  918,  and  cases  cited. 


Pacific  Coast  Steamship  Company,  Plain- 
tiff in  Error,  v.  Hans  Chr.  Pande  et  urn. 

[No.  298.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  District  of  Alaska. 

Messrs.  B.  U.  Stockslager  and  Geo.  O. 
Heard  for  plaintiff  in  error. 

Mr.  J.  J.  Darlington  for  defendants  in  er- 
ror. 

March  11,  1901.  Writ  of  error  dismissed 
tor  the  want  of  jurisdiction,  on  the  author- 
ity of  Thorpe  v.  Bonnifield,  177  U.  S.  15, 
44  L.  ed.  652,  20  Sup.  Ct  Rep.  533;  Shute 
v.  Keyser,  149  U.  S.  649,  37  L  ed.  884,  13 
Sup.  Ct  Rep.  960. 


Geo  rob  W.  Gbiiies,  Petitioner,  v.  George 
Allen.    [No.  591.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Messrs.  E.  W.  Bradford  and  W.  B.  B.  Mil- 
ler for  petitioner. 

Messrs.  James  I.  Kay  and  Frederick  W. 
Winter  for  respondent 

March  18,  1901.  Denied. 


Illinois  Central  Railroad  Company,  Pe- 
titioner, v.  Earnest  Tutt,  by  John  Tutt, 
Guardian.    [No.  5!)3.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

Messrs.  Wm.  A.  Maury,  J.  M.  Dickinson, 

and  E.  F.  Trabue,  for  petitioner. 
No  appearance  for  respondent 
March  25,  1001.  Denied. 


Maximilian  W.  Falk,  Plaintiff  in  Error,  v. 
United  States.    [No.  181.] 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 

Mr.  Edwin  Forrest  for  plaintiff  in  error. 

The  Attorney  General  and  Solicitor  Gener- 
al Richards  for  defendant  in  error. 

March  25,  1901.  Dismissed  for  want  of 
jurisdiction,  on  the  authority  of  Chapman  v. 
United  States,  164  U.  S.  436,  41  L.  ed.  604, 
17  Sup.  Ct  Rep.  76. 


Board  of  Liquidation  of  the  City  Debt  of 
New  Orleans,  Petitioner,  v.  United 
States  em  rel.  Ann  Wabneb  et  al.  [No. 
600] ;  and  Board  of  Liquidation  of  the 
City  Debt  of  New  Orleans,  Petitioner, 
v.  United  States  em  rel  John  Fishes  et 
al.    [No.  607.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Branch  K.  Miller  for  petitioner. 

Messrs.  Richard  De  Gray,  J.  D.  Rouse, 
Wm.  Grant  and  B.  M.  Jordan  for  Warner 
et  al. 

Messrs.  Charles  Louque  and  E.  Howard 
MeCaleb  for  Fisher  et  al 

April  8,  1901.  Denied.  Mr.  Justice 
White  and  Mr.  Justice  Peekham  took  no 
part  in  the  consideration  and  disposition  of 
these  applications. 


Charles  A.  Gregory,  Appellant,  v.  Maxt 
H.  Pike.   [No.  413.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts. 

Mr.  F.  A.  Brook*  tot  appellant 

Mr.  T.  H.  Talbot  tor  appellee. 

April  16,  1901.  Dismissed  tor  the  wank 
of  jurisdiction. 


Passaic  Print  Works,  Petitioner,  v.  Ely  ft 
Walker  Dry  Goods  Company.  [No. 
594.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  Frederick  V.  Van  Vorst  for  petitioner. 

Mr.  Wm.  B.  Thompson  for  respondent 

April  15,  1901.  Denied. 


Aaron  A.  Parker  et  al.,  Petitioner;  «.  John 

W.  Squires.    [No.  605.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  Wm.  J.  Gray  for  petitioners. 

Mr.  Ronald  Kelly  for  respondent 

April  15,  1901.  Dented. 


Michael  Kelly,  Petitioner,  v.  Jura  ft 

Foley  Company.    [No.  023.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.  E.  Spencer  Miller  for  petitioner. 

Mr.  Richard  P.  White  for  respondent. 

April  15,  1901.  Dented. 
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David  V.  Rimer,  Petitioner,  v.  Unoto 
States.   [No.  024.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Frank  Hagerman  and  Willard  P. 
Ball  for  petitioner. 

The  Attorney  General  and  Wm.  H.  Wal- 
lace for  respondent. 

April  IS,  1901.  Denied. 


Johic  Charles  Barclay,  Plaintiff  in  Error, 
v.  Grack  Leslie  Babclat.    [No.  244.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Illinois. 
Mr.  Charles  8.  Thornton  for  plaintiff  in 

error. 

Mr.  Timothy  J.  Fell  for  defendant  in  er- 
ror. 

April  17,  1001.  Dismissed,  with  costs, 
on  the  authority  of  counsel  for  the  plaintiff 
in  error. 


Allegheny  On.  Compact,  Petitioner,  «. 

Hibah  A.  Snyder  ef  al.    [No.  017.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit, 

Messrs.  W.  H.  H.  Miller  and  Jos.  B.  Chap- 
man for  petitioner. 

Messrs.  D.  A.  EoUingsworth  and  Edward 
MeSweeney  for  respondents. 

April  22,  1001.  Denied. 


George  Gillmor  et  al.,  Petitioner*,  •.  H.  W. 

Bbown  et  al.    [No.  618.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  W.  B.  B.  Miller  and  Jos.  B.  Chap- 
man for  petitioners. 

Messrs.  D.  A.  Bollingsworth  and  Edward 
McStoeeney,  tor  respondents. 

April  22,  1001.  Denied. 


New  York  Lux  Insurance  Company,  Pe- 
titioner, v.  James  Allison.   [No.  610.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.  E.  E.  MeCall,  O.  W.  BuboeU,  and 

F.  D.  McKenney,  for  petitioner. 

Mr.  A.  J.  Dittenhofer  for  respondent. 
April  22,  1001.  Denied. 


Terse  Haute  &  Indianapolis  Railroad 

Company  et  al,  Petitioners,  v.  Mark  T. 

Co*  et  al.    [No.  631.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Lawrence  Maaweli,  Jr.,  and  B.  0. 
Piokens,  for  petitioners. 

Messrs.  John  O.  Williams  and  O.  W. 
Wiekersham  for  respondents. 

April  22,  1001.  Denied. 


Maximilian  W.  Falk,  Petitioner, «.  United 
States.    [No.  638.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  Edwin  Forrest  for  petitioner. 

The  Attorney  General,  Solicitor  General 
Richards,  and  Thomas  B.  Anderson  for  re- 
spondent. 

April  22,  1001.  Denied. 


Ferdinand  L.  Lokb  et  al.,  Petitioners,  9. 

United  States.    [No.  640.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  W.  Wickham  Smith  and  Chat. 
Curie  for  petitioners. 

The  Attorney  General  and  Solicitor  Gen- 
eral Richards  for  respondent. 

April  20,  1001.  Denied. 


Terbttoby  of  Oklahoma,  Upon  the  Relation 
of  S.  P.  Ridings,  County  Attorney  of 
Grant  County,  Appellant,  v.  T.  P.  Neville 
et  al.,  as  the  Board  of  County  Commis- 
sioners of  Grant  County  et  ah  [No. 
278.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

Messrs.  John  W.  Short  el  and  J.  R.  Beaton 
for  appellant. 

Mr.  Horace  Speed  for  appellees. 

April  20,  1001.  Dismissed  for  the  want 
of  jurisdiction,  on  the  authority  of  Smith 
v.  Adams,  130  U.  S.  167,  32  L.  ed.  895,  • 
Sup.  Ct.  Rep.  566;  Thomas  v.  Wooldridg*, 
23  Wall.  283,  288,  23  L.  ed.  135,  136. 


Gideon  Manchester,  Plaintiff  in  Error, 
Central  Baptist  Church,  etc.  [No. 
311.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Rhode  Island. 

Mr. James  F.Jackson  for  plaintiff  in  error. 

Mr.  Wm.  P.  Sheffield,  Jr.,  for  defendant 
in  error. 

May  13,  1901.  Dismissed  for  want  of  ju- 
risdiction. 


Charles  W.  Nordstrom,  by  his  Next 
Friend,  J.  Henbt  Denning,  Appellant,  t>. 
A.  T.  Van  De  Vanteb,  Sheriff,  etc.,  et  al. 
[No.  388.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Washington. 

Mr.  James  Hamilton  Lewis  for  appellant. 

Messrs.  Walter  S.  Fulton  and  F.  B. 
Crosthwaite  for  appellees. 

May  13,  1901.  Order  affirmed,  with  costs, 
on  the  authority  of  Nobles  v.  Georgia,  168 
U.  S.  398,  42  L.  ed.  515,  18  Sup.  Ct  Rep. 
87;  Kohl  v.  LehVback,  160  U.  S.  293,  40  L. 
ed.  432,  16  Sup.  Ct  Rep.  304;  and  see  State 
v.  Nordstrom,  21  Wash.  403,  58  Pac.  248; 
Nordstrom  v.  Moyer,  170  U.  S.  703,  42  L. 
ed.  1218, 18  Sup.  Ct  Rep.  944;  Nordstrom  v. 
Washington,  164  U.  S.  705,  41  L.  ed.  1183, 
17  Sup.  Ct.  Rep.  907 ;  Craemer  v.  Washing- 
ton, 168  U.  S.  124,  42  L.  ed.  407,  18  Sup. 
Ct  Rep.  1;  State  v.  Nordstrom,  7  Wash. 
606,  35  Pac.  382. 
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Republic  or  Columbia,  Petitioner,  t>.  Cauoa 

Company  ei  ei.     [No.  638.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Fourth  Circuit. 

Messrs.  Calderon  Carlisle  and  Wm.  0. 
Johnson  for  petitioner. 

No  appearance  for  respondent. 

May  13,  1001.  Denied. 


Mabt  Jokes,  Petitioner,  v.  Walker  New- 
ton.   [No.  643.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.  Samuel  Park  and  R.  G.  Bickford 
for  petitioner. 

Mr.  Thomas  Evans  for  respondent. 

May  IS,  1001.  Denied. 


New  England  Railroad  Company,  Peti- 
tioner, «.  Ruth  li.  Hyde.    [No.  645.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit 

Messrs.  Frank  A.  Farnham  and  F.  D.  Uo- 

Kenney  for  petitioner. 
Mr.  Donald  O.  Perkins  for  respondent. 
May  13,  1001.  Denied. 


Peyton  Rowan  et  al.,  Petitioners,  e.  E.  T. 
Ids.    [No.  647.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  Wm.  A.  Gunter  and  Thomas  B. 
Clark  for  petitioners. 

No  appearance  for  respondent 

May  13,  1001.  Dented. 


Western  Union  Telegraph  Company,  Peti- 
tioner, t>.  Francis  N.  Burgess.  [No. 
640.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Rush  Taggart,  Geo.  B.  Foarons 
and  Uenry  Newbegin  for  petitioner. 

No  appearance  for  respondent 

May  13,  1001.  Dented. 


United  States  for  the  Use  and  Benefit  of 
the  Edwaud  Hikes  Lumber  Company, 
Plaintiff  in  Error,  v.  Frank  Henderlono 
et  al.    [No.  401.] 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

Mr.  John  G.  Williams  tor  plaintiff  in  er- 
ror. 

Mr.  E.  C.  Field  for  defendants  in  error. 
May  13,  1901.   Dismissed,  with  costs,  per 
stipulation. 


Thomas  L.  Sloan,  Appellant,  «.  United 
States.    [No.  685.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  (or  the  District  of  Nebraska. 

Mr.  J.  B.  McGowan  tor  appellant 

The  Attorney  General  and  John  L.  Web- 
ster for  appellee. 

May  13,  1001.  Dismissed,  per  stipula- 
tion. 


Oct.  Term* 

Grand  Island  *  Wyoming  Central  Rail- 
road Company  et  al„  Appellants,  v.  Thom- 
as Sweeney.   [No.  400.] 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

Messrs.  Okas.  F.  Manderson  and  V.  JT. 
Griggs  for  appellants. 
Mr.  Chas.  W.  Brown  for  appellee. 
May  20,  1001.  Dismissed,  for  want  of  ju- 
risdiction. 


Joseph  Bancroft  &  Sons  Company,  Peti- 
tioner, v.  Victor  O.  Bloede.    [No.  636.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 
Messrs.  John  It.  Steele  and  Herbert  B. 

Ward  tor  petitioner. 
Messrs.  Geo.  R.  Willi*  and  Robert  Biggs 

tor  respondent 
May  20,  1001.  Dented. 


United  States  ex  rel.  Cotter  T.  Bride,  Peti- 
tioner, «.  Henry  B.  F.  Macfarland  et  aL 
[No.  061.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  0.  B.  Hallam  for  petitioner. 
Messrs.  Andrew  B.  Duvall  and  Clarence  A. 
Brandenburg  tor  respondents. 
May  20,  1001.  Dented. 


William  H.  Wright  et  al.,  Petitioners,  *>. 

United  States.   [No.  663.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  J.  D.  Rouse,  Wm.  Grant,  and  B. 
M.  Jordan  for  petitioners. 

The  Attorney  General,  Solicitor  General 
Richards,  and  Win.  W.  Howe  tor  respondent 

May  20,  1001.  Dented. 


United  States,  Petitioner,  o.  Robert  Mo 

Bratney.    [No.  670.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

The  Attorney  General,  Solicitor  General 
Richards,  and  Assistant  Attorney  General 
Hoyt  for  petitioner. 

Messrs.  W.  Wiekham  Smith  and  Charles 
Curie  for  respondent 

May  20,  1001.  Dented. 


Edmund  Zacher,  as  Receiver,  Petitioner,  •. 
Fidelity  Trust  &  Safety  Vault  Com- 
pany et  al.    [No.  673.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  Alexander  Pope  Humphrey  for  peti- 
tioner. 

Messrs.  W.  0.  Harris  and  John  G.  SimraU 
for  respondents. 
May  20,  1001.  Denied. 
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President  and  Directors  or  Insurance 
Company  or  Noktr  America,  Petition- 
er, «.  Steamship  St.  Hubert.  [No.  076.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
Mesert.  Frond*  8.  Law*  and  John  F. 

Lewi*  for  petitioner. 
Mr.  J.  Parker  Kirlm  for  respondent. 
May  20, 1901.  Denied. 

City  or  Pierre,  Petitioner,  v.  Godfrey 

Dunscomb  et  al.    [No.  650.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  Ivan  TV.  Qoodner  lot  petitioner. 

Meter:  Michael  H.  Cardoso  and  A.  B. 
Kittredge  for  respondents. 

May  20,  1901.  Denied. 


Loeno  Uir,  Appellant,  v.  United  States. 

[No.  370.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Montana, 

Mr.  Henry  H.  Blake  for  appellant. 

The  Attorney  Qeneral  for  appellee. 

May  20, 1001.  Diemiteed,  on  authority  of 
counsel  for  appellant. 


United  States,  Petitioner,  v.  C.  E.  Lackey. 
[No.  671.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

The  Attorney  Qeneral  and  Solicitor  Qen- 
eral Richard*  for  petitioner. 

Mr.  Robert  P.  Bill  for  respondent. 

May  27,  1901.  Denied. 


Leicester  Mills  Company  et  al.,  Petitioner; 

v.  John  G.  Powell  et  al.    [No.  005.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Hector  T.  Fenton  for  petitioner*. 

Mr.  Charles  Hmcton  lor  respondents. 

May  27,  1001.  Denied. 


London  Company  et  al.  Appellant*,  v.  Jobs 

H.  Bolton  et  aL   [No.  704.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Arizona. 

May  27,  1901.  Docketed  and  dittnieeed, 
with  costs,  on  motion  of  Mr.  L.  T.  Michener 
for  the  appellees. 


Paul  Shean  Sanitary  Plumbing  &  Man- 
ufacturing Company  et  al.,  Petitioner; 
v.  Guaranty  Trust  Company  or  New 
York  [No.  678];  and  George  A.  Chris- 
tie et  al.,  Petitioner;  v.  Guaranty  Trust 
Company  of  New  York  [No.  679]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Messrs.  J.  W.  T erry  and  A.  B.  Browne  lot 

petitioners. 

Messrs.  Julian  T.  Davie;  R.  8.  Lovett, 

and  Bramard  Toilet  tor  respondents. 
May  27,  1901.  Denied. 


Trust  Compart  or  North  America,  Peti- 
tioner, v.  Manhattan  Trust  Company. 
[No.  083.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  Charles  Henry  Jones  tot  petitioner. 

Mr.  Geo.  W.  Wicker  sham  lot  respondent 

May  27,  1901.  Dented. 


Lake  Street  Elevated  Railroad  Company, 
Plaintiff  in  Error,  v.  Farmers'  Loan  & 
Trust  Company  et  al.    [No.  687.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Illinois. 
Mr.  Clarence  A.  Knight  for  plaintiff  in 

error. 

No  appearance  for  defendant  in  error. 

May  27,  1901.  The  writ  of  error  having 
been  dismissed  in  No.  669,  this  ease  i» 
ttricken  from  the  docket. 


Charles  W.  Nordstrom,  Plaintiff  in  Errorr 
v.  State  or  Washington.    [No.  389.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Washington. 
Mr.  James  Hamilton  Lewie  tot  plaintiff 

in  error. 

Mesert.  Walter  8.  Fulton  and  P.  B. 
Orotthwaite  tor  defendant  in  error. 

May  28,  1901.  Judgment  affirmed,  with 
costs,  on  the  authority  of  Nobles  v.  Georgia, 
168  U.  S.  398,  42  L.  ed.  516,  18  Sup.  Ct 
Rep.  87 ;  Nordstrom  r.  Van  De  Vanter,  181 
U.  8.  923,  21  Sup.  Ct  Rep.  923,  ante,  p.  923, 
and  cases  cited. 


City  or  Huron,  Petitioner,  v.  Everett  M. 
Warren  [No.  581] ;  City  or  Huron,  Pe- 
titioner, v.  Isaac  L.  Ellwood  [No.  582] ; 
and  City  or  Huron,  Petitioner,  ».  Ed- 
ward D.  Shepakd  [No.  044]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

Mr.  John  Wood  for  petitioner. 
Mr.  Wm.  M.  Jones  for  Warren. 
Mr.  C.  0.  Bailey  for  Ellwood. 
Air.  John  L.  I'ylc  for  Shepard. 
May  28,  1901.  Denied. 


Ben    de    Lemos,    Petitioner,   v.  United* 
States.    [No.  635.] 

Petition  for  a  Writ  of  Certiorari  or  Man- 
damus to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit 

Messrs.  Thomas  H.  Clark  and  P.  Q.  Cof- 
fey for  petitioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Beck  for  respondent 

May  28,  1901.  Denied. 


Board  of  Education  of  the  City  or 
Pierre,  Petitioner,  v.  Hector  McLean. 

[No.  072.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  Ivan  W.  Qoodner  tot  petitioner. 

Mr.  Robert  W.  Stewart  for  respondent. 

May  28.  1901.  Denied. 
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D  ah  rax  E.  Dougherty,  Petitioner,  9.  Unit- 
ed States  [No.  680];  James  P.  Pabba- 

heb.  Petitioner,  v.  United  States  [Now 

GS1] ;  and  Michael  P.  Lavtn,  Petitioner, 

v.  United  States  [No.  682]. 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Francis  B.  Bracken  tot  petitioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Beck  for  respondent. 

May  28,  1901.  Denied. 

Hughes  County,  South  Dakota,  Petition- 
er, v.  Crawford  Livingston.  [No.  694.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Messrs.  Thompson  P.  Estes  and  Ivan  W. 

Goodlier  tor  petitioner. 
Mr.  Edward  C.  Stringer  for  respondent. 
May  28,  1001.  Denied. 

British  &  Foreign  Mabine  Insurance  Com- 
pany (Limited),  Petitioner,  v.  Interna- 
tional Navigation  Company  [No. 
697];  Insurance  Company  of  North 
America,  Petitioner,  «.  International 
Navigation  Company  [No.  698]; 
Thames  &  Mersey  Insurance  Company 
(Limited),  Petitioner,  v.  International 
Navigation  Company  [No.  699];  and 
Atlantic  Mutual  Insurance  Company, 
Petitioner,  «.  International  Navigation 
Company  [No.  7C0]. 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

If  r.  Treadwell  Cleveland  for  petitioners  in 
Nos.  697-699. 

Mr.  Lewie  Cast  Ledyard  for  petitioner  in 
No.  700. 

Mr.  Henry  Galbraith  Ward  for  respond- 
ent. 

May  28,  1901.  Denied. 


Modern  Woodmen  or  America,  Petitioner, 
v.  Union  National  Bank  op  Omaha. 
[No.  703.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  John  L.  Kennedy  for  petitioner. 

No  appearance  for  respondent 

May  28,  1001.  Denied. 


CASES  UNDETERMINED— CERTIORARI. 
GRANTED — noted  by  Official  Reporter, 
vols.  179,  180. 

Steamship  Stybia,  etc.,  Petitioner,  o. 
James  L.  Morgan  et  al.  [No.  300 J ; 
Steamship  Styria,  etc.,  Petitioner,  v. 
Schuyler  L.  Parsons  [No.  301] ;  Steam- 
ship Styria,  etc.,  Petitioner,  v.  Alfred 
8.  Malcomson  [No.  302];  and  Steam- 
ship Styria,  etc.,  Petitioner,  v.  John 
Munboe  et  al.  [No.  303]. 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 

October  IS,  1900.  Granted. 


Mutual  Lot  Insurance  Company,  Peti- 
tioner, v.  Prank  E.  Dingley,  Administra- 
tor, etc    [No.  342.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

October  22,  1900.  Granted. 

William  B.  Dinsmobe  et.  at.,  Petitioner;  9. 
Southern  Expbess  Company  et  al.  [No. 

390.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

October  22,  1900.  Granted. 


Fidelity  &  Deposit  Company,  Petitioner, 
R.  H.  Courtney,  Receiver.  [No.  454.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
October  29,  1900.  Granted. 


J.  N.  Elliott,  Constable,  et  al.,  Petitioner*, 
v.  Murphy  L.  Anderson  et  al.  [No.  431.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit 

November  12,  1900.  Granted. 


Farmers'  Loan  &  Trust  Company,  Trustee, 
Petitioner,  «.  Penn  Plate  Glass  Com- 
pany et  al.    [No.  457.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

November  19,  1900.  Granted. 


Clinton  R  Wobden  &  Co.,  Petitioner,  9. 
California  Fig  Syrup  Company.  [No. 
482.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

November  19,  1900.  Granted. 


Peter  Hagen  et  al.,  Petitioners,  v.  Scottish 
Union  &  National  Insurance  Company. 
[No.  500.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

December  17,  1900.  Granted. 


Frederick  Williams,  Petitioner,  9.  < 

C.  Gaylobd  et  al.    [No.  503.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

February  11,  1901.  Granted. 


Christian  Schwartz  et  al.,  Petitioners,  «. 
John  S.  Dubs  et  aL    [No.  589.] 
Petition  for  a  Writ  of  Certiorari  to  the) 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

February  11,  1901.  Granted.  Mr.  Jus- 
tice Shlras  took  no  part  in  the  considers* 
tion  and  disposition  of  this  application. 
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Security  Trust  Compact,  m  Adminiatra- 
tor,  Petitioner,  v.  Black  Bitkb  National 
Bark.   [No.  MO.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

March  6,  1901.  Granted. 


Ed- 


John  E.  Hanifen,  etc.,  Petitioner,  v. 
ward  A.  Prick  et  al.    [No.  554.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeal*  for 

the  Second  Circuit. 
March  5,  1901.  Granted. 


Henbt  L.  Ward,  Treasurer,  ete.,  Petitioner, 
v.  Edward  Joslin.    [No.  558.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
March  6,  1901.  Granted. 


Mueller;  Trustee,  etc.,  Peti- 
Wjlliam  F.  Nugent.  [No. 


Arthur  W. 

tioner, 
676.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

March  5, 1901.  Granted. 


Knights  Templars  &  Masons'  Life  In- 
demnity Company,  Petitioner,  v.  Rosa 
B.  Jarman.    [No.  670.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
March  11,  1901.  Granted. 


Edward  H.  Clarke,  Petitioner,  v.  Wilbur 
Larremobe,  Trustee.    [No.  583.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  8tatea  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
March  8,  1901.  Granted. 
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American  SnoAB-RKrnnjfa  Company,  Pe- 
titioner, v.  United  States.    [No.  888.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

th>»  Second  Circuit. 
May  28,  1900.  Granted. 


Board  of  County  Commissioners  or  the 
County  of  Lake,  Colo.,  Petitioner, 
James  R.  Sutliff.    [No.  632.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Jfoy  21,  1000.  Granted. 


City  of  New  Orleans,  Petitioner,  «.  Aim 

Warner  et  al.   [No.  649.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

May  28,  1900.  Granted. 


Guarantee  Company  of  North  America, 

Petitioner,  «.  Mechanics'  Savings  Bank 

&  Trust  Co.,  etc.   [No.  617.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

May  14,  1900.  Granted 


HOLZAPFELS  COMPOSITIONS  COMPANY,  Lim- 
ited. Petitioner,  v.  Rahtjens  American 
Compositions  Company.    [No.  626.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
May  21,  1900.  Granted. 


Northern  Assurance  Company,  of  Lon- 
don. England,  Petitioner,  v.  Grand  View 
Building  Association.    [No.  639.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
May  21,  1900.  Granted. 


Michael  O'Brien  et  al..  Executors,  ate, 

Petitioner!,  v.  John  G.  Wheelock  et  of. 
[No.  588.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

May  14,  1900.  Granted. 


Pnra  Yik,  Petitioner,  «.  United  8tates. 

[No.  610.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

April  SO,  1900.  Granted. 


Pin  Kwan,  Petitioner,  e.  United  States 

INo.  609.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

April  SO,  1900.  Granted. 


Sun  Printing  A  Publishing  Association, 
Petitioner,  v.  William  L.  Moors.  [No. 
618.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

May  14,  1900.  Granted. 


United  States,  Petitioner,  «.  American 
Steamship  Laurada,  etc.   [No.  650.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
May  21.  1900.    Granted.    [Mr.  Justice 

MoKenxta.  took  no  part  in  the  consideration 

or  decision  of  this  application.] 


United  States  Repair  A  Guaranty  Com- 
pany, Petitioner,  v.  Assyrian  Asphalt 
Company.  [No.  643.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  tee- 
the Seventh  Circuit 
May  21,  1900.  Granted. 


End  of  Cases  in  Vol.  21. 
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